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Case No. 15,S44. 

UNITED STATES t. GRAFF et al. 

[14 Blatchf. 381.] 1 

Circuit Court, S. D. New York. Jan. 22, 1878. 

C0KSPIRA.CT — Proof of — Acts I^r Fdrtheuanoe — 
Evidence— Indiotmest — Variakce — Trial. 

1. G. and O. were indicted for a conspiracy 
with S. and others to defraud the United States 
out of the duties on silks and laces to be im- 
ported contrary to law. The indictment set 
forth several acts done by several of the ac- 
cused to effect the object of the conspiracy. On 
the trial of G. and 0., only one of such acts, an 
act of O., was provt.*d. Other acts, not set forth, 
done by the defendants to effect the object of 
the conspiracy, were proved, to show its char- 
acter. S. swore to an agreement made by him 
with O., who was the purser of a steamer, that 
O. should bring in goods, which S. should sell, 
for a commission. Under this agreement, O. 
brought in silks in barrels and cases, which S. 
disposed of, no duty being paid. S. sent the 
proceeds to O. W. was employed on O.'s steam- 
er. S. swore that W. introduced him to O.; 
that he, in W.'s presence, agreed with O. to 
dispose of silks which O. should bring out in the 
same way W. brought out his; and that there 
was, at the time, an agreement between S. ana 
W., whereby "W. was bringing, in the steamer, 
silks which were landed without paying duty, 
and sold by S. At the trial, letters from "W. to 
S. were admitted as evidence for the prosecu- 
tion, to explaiu the nature of the importations 
by W., and of the agreement between S. and O., 
and to corroborate the testimony of S. A wit- 
ness was allowed to describe the marks on the 
lu-ads of certain barrels, to identify them, with- 
out proving the destruction or loss of such heads. 
A written statement made by O., describing 
his connection with S. in smuggling silks, was 
admitted in evidence against O. It was sworn 
to. "When O. made it, he was not under arrest, 
but he had been told he was charged with being 
connected with smuggling. He made it freely, 
without the influence of threat or promise. S., 
after the discovery of his guilt, fled, and wrote 
a letter to G., which never reach^ G. The 
letter spoke of O. and of the smuggling opera- 
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tions. There was evidence to show the connec- 
tion of G. with O. and S., in the conspiracy. 
The letter, by its contents, was an act done in 
furtherance of the conspiracy, and was admitted 
in evidence against G. and O. 
[Cited in U. S. v. Stone, 8 Fed. 255.] 

2. The evidence considered which warranted 
the jury in finding that G. was a co-conspirator 
with S. and O. 

3. A variance between the indictment, and the 
evidence, as to the time when the alleged overt 
act was committed, is immaterial. 

4. A party cannot wait until evidence is given, 
and the case of the other side is closed, and then 
produce a stipulation, as ground for striking out 
such evidence. 

5. The prosecution put in evidence the mani- 
fest of the steamer, written by O., and filed in 
the custom house. An afladavit endorsed on it, 
njade by the master of the steamer, more than a 
month after such filing, was offered in evidence 
by the defence, and excluded. 

[This was an indictment against Alvin 
Graff and Thomas Owen for conspiracy.] 

Benjamin B. Foster, Asst, Dist. Atty., for 
the United States. 
Abram J. Dittenhoefer, for defendants. 

BENEDICT, District Judge. This case 
comes before the covirt upon a motion for a 
new trial. The defendants were charged 
with having conspired with one Scott and 
others, to defraud the United States out of 
the duties on silks and laces to be imported 
into New York from Great Britain, eontraiy 
to law. The indictment sets forth several 
acts done by several of the accused to effect 
the object of the conspiracy. Of the acts so 
charged, but one was proved— an act of the 
defendant Owen. Other acts, not set forth, 
done by the defendants to effect the object 
of the conspiracy, were proved, for the pur- 
pose of showing the character of the conspir- 
acy. To sustain the indictment, Scott was 
called as a witness and testified to an agree- 
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ment between himself and the defendant 
Owen, according to which Owen was, from 
time to time, to bring over in the steamship 
the Queen, such goods as he might desire to 
import, which goods Scott was to dispose of 
for him, receiying a commission on the pro- 
ceeds, as his compensation. In piu:suance of 
this agreement, at frequent intervals during 
several years, silks were imported without 
payment of duty, packed in barrels gener- 
ally, sometimes in large cases. From the 
steamer the goods went to a certain express 
office, and thence, in most instances, to a 
place selected by Scott, where Scott unpack- 
ed the barrels, altered the marks on the 
goods, repacked them, and then sent them to 
auction houses to be sold. There was no evi- 
dence that, in any instance, Scott saw the 
goods before their arrival at the express 
office, and there was no evidence that Owen 
personally took any part in landing the 
goods, or in their subsequent disposal. There 
was evidence of the transmission of the pro- 
ceeds of sales by Scott to Owen. 

In the course of the trial, various questions 
of law were raised and decided, some of 
which I am nc w asked to reconsider. 

Of these questions, the first one presented 
on this motion relates to the admissibility of 
three letters written to Scott by one James 
Wells, dated respectively March 27th, April 
1st, and May 1st, 1874. The admission of 
these letters as evidence against the defend- 
ants was objected to, but the letters were ad- 
mitted. In order to exhibit the nature of the 
question raised by this objection, it is neces- 
>dary to state, that there was evidence show- 
ing James Wells, the writer of the letters, 
to have been an employee on the Queen, of 
which vessel the defendant Owen was pm:- 
ser. Scott testified, that, in the year 1873, 
Wells introduced him to Owen, and, at that 
time, in Wells' presence, Scott agreed with 
Owen to dispose of sillis which Owen then 
said he was going to bring out to this country 
in the same way Wells brought out his. In 
order to explain this direct evidence of an 
unlawful agreement between Scott and 
Owen, and to answer the position talven by 
the defence, that the agreement thus testi- 
fied to did not relate to goods to be smuggled, 
Scott further testified, that, at the time of 
the introduetioi. to Owen, an agreement was 
subsisting between him and Wells, by which 
Wells brought out on nearly every trip of 
the steamer, silks which were landed with- 
out payment of duty, and sold by Scott. The 
letters under consideration were offered as 
further evidence to explain the nature of the 
importations made by Wells, and, so, explana- 
toiT of the agreement . made between Scott 
and Owen, and as corroborative of Scott's 
testimony. The ground of the objection to 
these letters is, that they were written at 
subsequent date&, refer exclusively to future 
transactions, and form no part of the res 
gestae, because they are not contemporane- 
ous with the conversation they are intro- 



duced to explain. But, I adhere to the opin- 
ion, that they are evidence to show the na- 
ture of the business in which Scott and Wells 
were engaged at the time of the introduc- 
tion to Owen, and for the following reasons: 
The evidence showed the agreement be- 
tween Wells and Scott to be a continuing 
conspiracy. It did not relate to any particu- 
lar package of goods, nor was it limited to 
any time. The agreement was to dispose of 
such goods and aU goods that Wells might 
thereafter import. This agreement, at the 
time of the introduction of Owen to Wells, 
as also at the dates of the letters from Wells, 
was still subsisting and in continuous opera- 
tion. Letters interchanged between Wells 
and Scott, in furtherance of that agreement, 
tend to show its nature and object, whenever 
written. They show a course of business, 
pursued, so far as the evidence discloses, 
without change. Although written subse- 
quently to the introduction to Owen, and 
speaking of transactions contemporaneous 
with their writing, they become evidence of 
the nature of the arrangement existing be- 
tween Wells and Owen at the time of the in- 
troduction to Owen, it having been shown 
that the arrangement then subsisting con- 
tinued unchanged in character beyond the 
period when these letters were written. It 
may be conceded that these letters are not 
competent as being the acts of a co-conspirator, 
nor were they admitted as such. Their ad- 
missibility rests upon an entirely different 
ground, namely, that they tended to show 
what Owen meant when he said to Scott that 
his silks would be brought out in the same 
way Wells brought out his. Furthermore, 
the letters in question clearly corroborate the 
testimony of Scott as to the nature of the ar- 
rangement existing between him and Wells. 
I cannot doubt, therefore, that these letters 
were properly admitted, as tending to show 
that the arrangement between Owen and 
Scott related to defrauding the government 
of duties. 

The next question presented on this mo- 
tion is, whether it was error to permit a 
witness to describe the marks on the heads 
of certain barrels, without proof of the de- 
struction or loss of the heads. I am una- 
ble to find error in this ruling. The point 
of inquiry was, whether certain barrels said 
by Scott to have been received at his place, 
were the same articles described on the 
manifest of the steamer the Queen, by cer- 
tain shipping marks. The witness was al- 
lowed to describe the marks upon the bar- 
rels he received, for the sole pui*pose of 
identifying the articles. To such a ques- 
tion, the rule in regard to parol evidence of 
the contents of a document, has no applica- 
tion. Evidence of the character under con- 
sideration is properly admitted, when the 
object is to identify an article. Nor is the 
admissibility of such evidence confined to 
cases where the character of the article 
sought to be identified forbids its production 



[26 Fed. Gas. page 3] 



in court. In Com. v. Morrill, 99 Mass. 542, 
sucli evidence was admitted to identify a 
tag. See, liowever, Eeg. v. Farr, 4 Fost & 
F. 336. 

The next point made is, that error was 
committed in admitting a written statement 
of Owen, describing liis connection with 
Scott in smuggling silks. This statement 
was admitted as against Owen alone. It 
was made under the following circumstan- 
ces: On the 2d day of July, 1877, Brackett, 
a special agent of the treasury, detailed to 
investigate frauds on the government, re- 
quired Owen to accompany him to the cus- 
tom house. There Brackett told Owen that 
evidence existed of his connection with 
smuggling operations, and desired him to 
examine the documents showing such con- 
nection. Owen, after seeing the papers in 
Brackett's possession, expressed a wUling- 
ness to answer any questions Brackett 
might put to him concerning the matter. 
Brackett, thereupon, put to Owen various 
questions touching his connection with 
smuggling silks, which questions, and the 
answers, as Owen gave them, were taken 
down in a narrative form. The statement, 
thus reduced to writing, was then read over 
to Owen, and signed by him. After it was 
so signed, Brackett admhiistered to Owen 
an oath that the statement was correct, and 
certified, upon the statement, that it had 
been subscribed and sworn to before him, 
as special agent of the treasury department 
At the time of making the statement, Owen 
was not under arrest. To the admission of this 
statement, as evidence against Owen, objec- 
tion was made, upon the ground, that, hav- 
ing been sworn to, it must be deemed in- 
voluntary; and the case of People v. Mc- 
Mahon, 15 N. Y. 384, is referred to as au- 
thority for the proposition of law, that any 
declaration made by an accused party, when 
under oath, and conscious of being charged 
with crime, is to be deemed involuntary, 
and, therefore, inadmissible. The case cit- 
ed must be considered as modified by the 
subsequent decision of the same court, in 
the case of Teachout v. People, 41 N. Y. 7, 
where the reasoning of McMahon's Case is 
criticised, and so far overthrown as to for- 
bid its being relied upon to furnish the rule 
applicable here. I am aware of no author- 
ity binding on this court, that forbids the 
admission of a statement like the one un- 
der consideration, nor does reason forbid. 
Certaialy, the fact that a confession is made 
when under suspicion, does not render it in- 
voluntary. The contrary has been often de- 
cided. Nor can a confession be excluded by 
reason of the fact that the party making it 
was, at the time, under arrest upon a 
charge of having committed the offence. So 
it has often been ruled. It seems equally 
clear, that the fact of a statement being 
made under oath, does not prevent its be- 
ing taken to be true. -The reason why a 
sworn witness is permitted to decline an- 
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swering, is, because his answers under oath 
can be used as evidence against him; and, 
to say that the administering of an oath to 
one under suspicion of crime, will, of neces- 
sity, cause a mental disturbance that must 
render unreliable the sworn admission of 
the crime, and raise the legal presumption 
that the statement is untrue, is going fur- 
ther than I can go, unless compelled by au- 
thority. I know of no authority binding up- 
on the courts of the United States, which 
compels the holding that an arrest,- or a 
charge of crime, or being sworn, or all 
three combined, are sufficient to exclude a 
confession that otherwise appears to have 
been freely made, without the influence of 
threat or promise. I agree entirely with 
the remark made by the court, in Shoeffler 
V. State, 3 Wis. 823, in admitting a state- 
ment given under oath at a coroner's in- 
quest, after suspicion had attached, that- a, 
person under accusation, and substantially 
in custody, may "be pressed with questions 
in such a manner, and under such circum- 
stances, as to render his answers compul- 
sory." Here, no such facts appear. The ac- 
cused was in no way pressed. Being eon- 
fronted with evidence of his guilt, he delib- 
erately acknowledged it, and, his acknowl- 
edgment having been \vritten out and read 
over to him, he then freely signed it, and, 
thereafter, he swore to the truth of the 
statement he had so made. Such a state- 
ment is, in my opinion, admissible and con- 
vincing evidence. against the accused. I am 
aware that statements taken under oath, by 
committing magistrates of this state, are 
not admitted in evidence. But, the statute 
of the state forbids the taking of state- 
ments under oath, by committing magis- 
trates, and, by implication, the use of such 
illegal statements, as evidence, is forbid- 
den. The statement under consideration 
was not taken in violation of any law. On 
the contrary, the power to administer the 
oath is conferred by section 183 of the Re- 
vised Statutes; and, as should be remark- 
ed, the statement contains information not 
only respecting Owen, but, also, respecting 
several other persons. The statements of 
,the confession were pertinent to the in- 
quiry then being prosecuted by the special 
agent— an inquiry in which, although it was, 
in no proper sense, a judicial proceeding, 
the agent was authorized by statute to ad- 
minister ao oath to any one supposed to 
have knowledge in respect to the matter in 
hand. For these reasons, I am of the opin- 
ion that the statement was properly admit- 
ted in evidence against Owen. It is proper 
to add, that, if the objection taken to the 
admission of the statement had been well 
taken, it was obviated by the offer of the 
district attorney to withdraw the confes- 
sion before it had been read. Of course, if, 
when the offer to withdraw the confession 
was made, the contents of the statement 
had in any way come to the knowledge of. 
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tlie jury, .the offer would have been without 
. effect. But, the objection to the admission 
of the confession was passed on by the 
court at the termination of the day's sit- 
ting, and, the next morning, before any pub- 
lication of the contents of the paper, and 
without any part of it having been read in 
the presence of the jury, the district attor- 
ney made a formal offer to withdraw the 
paper. To this the defendants objected, 
and, in point of fact, the contents of the pa- 
per first became known to the jury by its 
being read by the defendants' counsel. Un- 
der such circumstances, the objection taken 
by the defendants to the ruling of the court 
upon the admissibility of the paper was 
rendered inoperative. 

The nest point made relates to the ad- 
mission in evidence of a letter written by 
Scott and addressed to the defendant Graff. 
This letter was written and mailed by Scott 
at Troy, after his guilt had been discov- 
erd, and while he was on his way to Cana- 
da, in flight It was addressed to Graff, 
and enclosed in a second envelope, address- 
ed to one Nowell, a pax-ty cognizant of the 
frauds, and aware that Graff was in some 
way connected with or knowing to the 
same. The letter reached Nowell, but was 
stopped in his hands and never reached 
Graff. The following are its contents: 
"Dear Friend. Sold at last. Tell O. C. T. 
and E. H. O. to land nothing. This is a 
^ mystery to me. I suspect a party. Hope 
: there was no trouble to N. & W. Saved by 
a hairbreadth. S." Prior to the offer of 
this letter, there was evidence to show that 
it had been arranged between Scott and 
Owen, that the letters O, 0- T., when used 
in connection with their smuggling opera- 
tions, should refer to the defendant Owen. 
There was, also, evidence for the consid- 
eration of the jury, to show Graff's connec- 
tion with Scott and Owen, in the conspiracy. 
There being such evidence, the letter of 
Scott was clearly admissible against both 
Owen and Graff, if it was an act done in 
furtherance of the conspiracy. I ruled, up- 
on the trial, that it was such an act, and 
for that reason admissible. To that ruling 
I adhere. The letter implies the existence 
on the steamer of goods intended to be 
landed in pursuance of the unlawful agree- 
ment, and it contains an express direction 
not to land the goods. The giving this di- 
rection was an act done to save from sei- 
zure, and to conceal, goods then forfeited to 
the United States by reason of their having 
been imported in pursuance of the agree- 
ment between those parties. Some goods 
had been seized, and Scott had fled, but, as 
to the goods referred to in the letter, the 
conspiracy was not at an end; for, the let- 
ter shows Scott endeavoring to procure ac- 
tion in respect to them, which endeavor, if 
it had been successful, would have saved 
from seizure goods that had become for- 
feited to the government. Any act looking 
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to the concealment of smuggled goods, so as 
to prevent their seizure, is an act in further- 
ance of the design to smuggle .such goods. 
Upon this ground, the letter of Scott is ad- 
missible, and upon this ground alone was it 
admitted at the trial. 

The next objection to be considered relates 
to the sufficiency of the evidence to warrant 
the jury in finding the defendant Graff to be 
a eo-eonspirator with Scott and Owen. As 
before stated, the evidence showed a contin- 
uing agreement between Scott and Owen rel- 
ative to the smuggling of sUks. This agree- 
ment was shown to have been entered into 
in 1873, and to have continued in operation 
up to the time of the seizure in 1876. Of the 
specific acts charged in the indictment as hav- 
ing been done to effect the object of the con- 
spiracy, only one was proved, namely, the 
importation, without payment of duty, by 
Owen, in the year 1875, of 16 pieces of silk, 
in two barrels, marked (c). The claim in be- 
half of Graff is, that there was no evidence to 
show him connected with the conspii-aey prior 
to 1877; and it is, therefore, contended, that 
he was entitled to an acquittal, because no 
act specified in the indictment, was done sub- 
sequent to 1875. The difficulty with this po- 
sition lies in the assumption- that there was 
no evidence from which the jury had the 
right to infer that Graff was a party to the 
conspiracy prior to 1877. Scott testified, that, 
in June, 1877, he met Graff, by appointment, 
at Nowell's place, which was the place used 
for the reception, unpacking and preparing 
for sale, of the smuggled goods. At that in- 
terview, Graff stated that he came "to find 
out what those large cases contained that 
Tom Owen brought, because Owen was only 
paying him the same price for landing a 
large case as he did for landing a barrel," 
and, "for landing a barrel, he got five 
pounds." This inquiry by Graff, while it 
proves that he was at that time a party to the 
conspiracy, plainly implies a previous and 
continued emploj'ment by Owen, It might 
naturally be taken to mean that he landed all 
Owen's ban-els for five pounds per barrel. 
It shows, further, an intimate connection be- 
tween Graff and Scott, who was the recipi- 
ent of the goods smuggled by Owen, and dis- 
tributor of the proceeds. There was, also, 
evidence of several meetings between Scott 
and Graff, at Nowell's place, in 1877, and as 
early as April of that year, under circum- 
stances indicating a knowledge, on the part 
of Graff, as to the use to which the place was 
put by Scott. The further fact appeared, 
that, at the outset, Scott and Owen under- 
stood that Graff would land the goods smug- 
gled by Owen, and that they acted upon that 
understanding. This is shown by Scott's tes- 
timony, that, upon the presentation to him by 
Owen of an invoice of silks— and, as I under- 
stand it, the first invoice after the making of 
the agreement— in answer to the inquiry 
when the goods would be landed, Owen re- 
plied: "It all depended upon Graff— when 
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Graff said the word they would "be sent to the 
express office." This declaration of Owen to 
Scott, made at the time of delivering an in- 
voice, and for the purpose of enabling Scott 
to know when and where to go for the goods, 
is evidence to prove the fact, that, at the he- 
ginning of the conspiracy, Scott and Owen 
relied upon some other person, and that per- 
son GrafC, to land the goods. This fact 
throws light upon the meaning of the lan- 
guage used by GrafiE in 1877, when he said 
that he got five pounds a barrel for landing 
the goods, and permits the inference that an 
agreement existed between Graif and Owen, 
in pursuance of which all Owen's barrels were 
landed by him for a compensation of so much 
a barrel. Furthermore, it was made plain by 
the evidence, that the assistance and con- 
nivance of some one on the dock, connected 
with the steamer, was necessary to effect the 
landing of the goods without discovery, and 
it was proved that Graft's connection with 
the steamer, and position on the dock, were 
such as to enable him to afford, that assist- 
ance. From all these circumstances the jury 
were justified in concluding that Graff had 
rendered this assistance from the beginning. 
This view of the evidence renders it unneces- 
sary to consider what would have been the 
result of a total failure of proof to show that 
Graff was connected with the conspiracy at 
the time of the commission of the only act 
charged in the indictment as done to effect 
the object of the conspiracy. I may, howev- 
er, without intending to express an opinion 
upon the question, remark, that, if such proor 
be required, the requirement would seem to 
render it necessary, in order to draw an in- 
dictment, that the pleader should know the 
time when each party to a conspiracy joined 
himself thereto— a fact impossible to be 
known, In a case like the present ' 

The next question relates to the variance 
between the time when the importation set 
forth in the indictment, as made by Owen, to 
effect the object of the conspiracy, is char- 
ged to have occurred, and the time proven. 
It is supposed that the rule applied to an aver- 
ment describing an act done to effect the ob- 
ject of the conspiracy, is different from that 
applied to the charge of the conspiracy itself; 
and expressions used by this court in decid- 
ing the case of U. S. v. Donau [Case No. 14,- 
983] are relied on as supporting this position. 
All that was decided in Donau's Case was, 
that, in an indictment for conspiracy, it was 
not necessary that particular acts stated in 
the- indictment to have been done to effect 
the object of the conspiracy, should be so 
stated that the court could see, from the face 
of the indictment, that the object of the con- 
spiracy would be accomplished thereby. In the 
remarks there ventured in respect to the of- 
fence created by the statute, it is nowhere 
suggested that the time of the commission of 
such an act must be proved as laid. Nor do 
I see any reason for applying to this part of 
an indictment for conspiracy, a rule more 
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strict than the rule applied to the statement 
of the conspiracy. The reasons which are the 
foundation of the rule, that a variance be- 
tween the indictment and the evidence, in the 
time when the offence was committed, is im- 
material, seem as applicable to the statement 
of the time when the overt act was commit- 
ted, as to the statement when the conspiracy 
was formed. In indictments for the common- 
law offence of conspiracy, it is usual to state 
the conspiracy, and then show, that, in pur- 
suance of it, certain overt acts were done; 
but no case has been cited where it has been 
held that a variance in the time of commit- 
ting the overt acts was fatal. In high trea- 
son, the time at which the* overt acts are al- 
leged to have been committed need not be 
proved as laid; and it is sufficient if they 
be proved to have been committed at any 
time within three years before the finding of 
the indictment See Archb. Cr. PI. (17th Eng. 
Ed.) 723, where the law is so stated; and 
Charnock's Case, 1 Salk. 288, Rex v. Lord 
BalmerinOt 9 State Tr. 587-605, and Townly's 
Case, Fost Crown Law, 7, 8, are cited as au- 
thorities. 

A different question, in respect to the time 
of the importation by Owen, arises out of 
the circumstance, that, before going to trial, 
the district attorney, in answer to a motion 
to postpone, gave a written stipulation to ad- 
mit certain facts in regard to a shipment, by 
Owen, of two barrels containing silks, marked 
(c), in which stipulation the shipment is de- 
scribed as having occurred in Liverpool about 
the middle of June, 1875. Assuming that the 
stipulation in question should be. regarded as 
having the effect of a bill of particulars, and 
entitling the defence to insist that the evi- 
dence be confined to goods shipped in Liver- 
pool in June, it does not follow that the de- 
fence were entitled to have stricken out the 
evidence given in respect to goods that ar- 
rived in New York in December, because, as 
was conceded by counsel on the argument, 
the objection to the admission of the evidence 
was not placed on this ground. When the 
evidence was admitted, the attention of the 
court had not been called to the time men- 
tioned in the stipulation, nor were the terms 
of the stipulation then claimed by the de- 
fence to have any bearing on the question of 
the admissibility of the evidence in respect to 
the importation of December. After the gov- 
ernment had closed its case, and after the 
announcement had been made, on the require- 
ment of the defence, that no further evidence 
would be offered to prove the overt act in 
question, for the first time the attention of 
the court was called to the time mentioned 
in the stipulation, and it was then insisted 
that all the evidence given in respect to an 
importation in December, must be .stricken 
out and disregarded. But, it was too late 
then to bring forward the stipulation. A par- 
ty is not permitted to wait untU the evidence 
is given, and the case of the other side closed, 
and then, by producing a stipulation, make 
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foundation for a motion to strike out. Fur- 
thermore, the importation set forth in the in- 
dictment is described by the vessel, by the 
character of the goods, by the manner in 
which they were paclied, and by the marls 
(e). The evidence admitted conformed in all 
these particulars to the indictment. It is a 
reasonable presumption that there was but 
one importation answering a description thus 
particular; and there has been no attempt to 
show, by aflSdavit, or otherwise, either that 
there were two such importations marked (c), 
or that the defendants were in any way mis- 
led by the difference in dates. 

The only remaining question relates to the 
rejection of an affidavit of the master of the 
Queen, written on the manifest put in evi- 
dence by the government. This manifest, be- 
ing the document required by law to be made, 
and proved to have been written by the de- 
fendant Owen, and to have been exhibited 
and certified as required by law, on the ar- 
rival of the vessel, was introduced for the pur- 
pose of showing an importation of the twobar- 
rels marked (e), described in the indictment. 
Upon inspection of the document, there ap- 
pears written thereon an affidavit made by 
the master more than a month after the mani- 
fest had been made and filed at the custom 
house, in which affidavit the master states 
that certain of the goods mentioned in the 
manifest as composing the steamer's cargo, 
and, among them, two packages marked (c), 
were short shipped at Liverpool. Thereupon, 
it was insisted, in behalf of the defence, that 
this affidavit was part of the document, and 
legally in evidence as part of the case for the 
prosecution, although expressly excluded by 
the terms of the offer of the manifest in evi- 
dence; or, if not part of the case for the 
prosecution, liiat it might be read in evidence 
for the defence, witho'ut further proof. The 
affidavit was, however, rejected, and the cor- 
rectness of that ruling is the point now to be 
considered. The ground taken is, that the 
subsequent affidavit of the master, written on 
the manifest, was part of the manifest. It 
is a self-disserving endorsement, it is said, 
and, in law, modified and conti-oUed the prior 
statement of the manifest. In support of this 
position, reference is made to the case of en- 
tries of payment on a promissory note, or of 
satisfaction on a judgment roll. Lothrop v. 
Blake, 3 Pa. St' 483. But, a distinction ex- 
ists between the eases. This manifest is not 
produced by the master of the vessel, nor by 
any one deriving title from him, as foundation 
for any right. The document offered by the 
government is the legal document required 
by law to be made, to show the goods on 
board the vessel, produced from the place of 
its legal deposit. The subsequent statement 
of the master, although written on this docu- 
ment, did not become part thereof. It was a 
mere statement of the master, attached, it is 
true, to the manifest, but forming no part of 
the legal document It was part of another 



and different transaction, being the evidence 
adduced to explain to the authorities the dis- 
crepancy between the manifest and the offi- 
cer's return, in pursuance of Rev. St. § 2887. 
I am unable to see any just ground for in- 
sisting that such a statement made ex parte, 
and without opportunity for cross-examina- 
tion, is evidence as against the government, 
in a prosecution like the present 

I have thus considered all the questions to 
which my attention has been called upon this 
motion, and the result is, that no good ground 
for setting aside the verdict has been found. 
An order will, therefore, be entered, denying 
the motion. I further add, that I shall be 
prepared to hear a motion for sentence on 
Friday next at the opening of court. In thus 
fixing a time at which a motion for sentence 
may be made, it is riot intended in any way 
to trench upon the domain of the prosecuting 
officer. In criminal cases, judgment is not 
pronounced unless mov^d for by the .prose- 
cuting officer, and, by omitting to" bring up 
the prisoner, and declining to move for sen- 
tence, that officer may, to use the language 
of the books, "exercise a virtual prerogative 
of pardon." 10 Petersd. Abr. p. 589, note, tit. 
"Information." Says the supreme court of 
the United States, in U. S. v. Murphy, 16 Pet 
[41 U. S.] 203, 209: "Even after verdict, the 
government may not choose to bring the party 
up for sentence." Nevertheless, it is proper 
that the time when such a motion will be 
heard, should be stated in aU cases, in order 
that the making, or the omission to make, a 
motion for sentence, as the case may be, shall 
duly appear of record. 



Case No. 15,345. 

UNITED STATES v. GRAFTON. 

[9 Hunt Mer. Mag. 369.] 

District Court, D. Massachusetts. 

Post-Office — Letter Postage — Writing on 
Newspapers. 

The United States against S. G. Grafton, for 
writing his name on a copy of the Boston 
Atlas, directed by him to a gentleman in 
Louisville, Kentucky, and deposited in the 
Boston post-office. This was selected out of 
a hundred similar instances, as a test case, 
there being nothing but the bare name written 
on the paper, to indicate by whom it was sent, 
and thus intended to "convey an idea." By 
agreement of coimsel, for the purpose of car- 
rying the question up to the circuit court, 
SPRAGUE, District Judge, decided that the 
mere writing of a name on a paper was not 
a violation of the law; that it was not within 
the meaning and spirit of the prohibition. 

According to arrangement, Mr. Dexter, for 
the United States, took exception to this opin- 
ion, and in this way the whole subject will be 
brought before the circuit court 

A. D. Parker, for defendant. 
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Case ITo. 15,346. 

UNITED STATE3S v. GRAHAM. 

[Hoff. Op. 60; Hoff. Dec. 67.] 

District Court, N. D. California. Oct 31, 1S59. 

Mexican Land Grants— Location— Exceptions 

TO SORVEr. 

[A Spanish land grant stated that the land 
granted was longitudinally one league and lati- 
tuduially one-half league, a little more or less. 
Under the grant a formal judicial measurement 
was made and possession ^ven, the record of 
which was attached to the expediente. The act 
of possession recited that the measurement was 
commenced from south to north, in which direc- 
tion they measured 5,000 varas, and placed as a 
landmark a certain water mill on the south, 
from whence, west to east, they measured 3,000 
varas, where a landmark was set. It further 
recited that the grantee took possession "for 
one league longitudinally and 3,000 varas lati- 
tudinally." Two of the attesting witnesses to 
this proceeding testified that only two lines were 
run, and one of the witnesses stated the com- 
mencement and termination of each of the lines, 
and identified a pine tree as the point of begin- 
ning of the east and west line, and also stated 
the point of beginning of the north and south 
line. The magistrate testified to the running 
of four lines, in contradiction of the act of pos- 
session signed by him. The extension of the 
grant to the lines sworn to by such officer would 
disregard entirely the measurements proifided 
for and referred to in the proceeding, and would 
include a much greater extent of land than 
called for in the grant or mentioned in the act of 
possession. Such grant will also include dense- 
ly timbered lands almost valueless at the time 
of the grant, and would exclude valley lands 
where the greater part of the improvements 
were situated at the time of the grant. These 
timber lands had become of considerable value 
at the time of the suit. Held, that the bound- 
aries of the survey should be located in ac- 
cordance with the testimony of the attesting wit- 
nesses.] 

[This was a daim by Isaac Graham and 
others for the rancho of Zayante, one league 
by one half league, in Santa Cruz county, 
granted April 22, 1841, by Juan B. Alvarado 
to Juan Jos6 Crisostomo Majors. Claim filed 
June 4, 1852, confirmed by the commission 
June 26, 1855, and by the district .court. 
Case unreported. It is now heard upon ex- 
ceptions to the survey.3 

HOFFMAN, District Judge. This case 
comes up on exceptions filed to the survey, 
both by the United States and the claimant. 
In the grant the land is described as "that 
formerly occupied by Mr. Moss, known by 
the name of 'Zayante,' bordering on the vil- 
lage of Braneiforte and the mission of Santa 
Cruz." The third condition states that the 
land of which mention is made is longitu- 
dinally one league, and latitudinally one-half 
league, a little more or less, as explained by 
the dlseno attached to the expediente. Un- 
der this grant a formal judicial measure- 
ment was made, and possession was given, 
the record of which is found attached to the 
expediente in the case. The disefio is not 
found in the expediente, but a map is pro- 
duced which the officer identifies as that ac- 
cording to which he gave the possession. 
This diseSo, in a rude but intelligible man- 
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ner, indicates the tract of country out of 
Tvhich the quantity granted was to be taken; 
but no boundaries are delineated, nor is the 
village of Braneiforte or the mission of Santa 
Cruz laid down upon it The act of posses- 
sion, therefore, furnishes the only means of 
ascertaining the true location of the small 
tract which was granted. The record of that 
proceeding, after reciting the usual formal 
preliminaries, sets forth "that the measure- 
ment was commenced, holding the cord from 
south to north, in which direction they meas- 
ured 5,000 varas; and placed as a landmark 
(mohonera) the water mill on the south, from 
the river San Lorenzo, where the monte be- 
gins, from whence from west to east 3,000 
vai-as Uncluding the potreros on the other 
side of the river), where they set a pine tree 
for a landmark, giving to the land the form 
and dimensions shown in the diseno,— the 
said measures declaring that the land was 
'un sitio de gafiado mayor.' At the afore- 
said rancho, and on the same day, the citi- 
zen Juan Jos6 Majors, accompanied by the 
judge of the peace and the attesting wit- 
nesses, said that the land of the rancho hav- 
ing been surveyed as stated in the foregoing 
proceedings, he took bodily and real posses- 
sion of the said sitio de gafiado mayor, for 
one league longitudinally and 3,000 varas 
latitudinally as belonging to him, being the 
same expressed in the title," etc. The record 
then states that the grantee "entered on the 
land, pulled up grass and shrubs, and cast 
stones to the four winds, and performed oth- 
er ceremonies and acts of possession, in con- 
sequence of which he said that he took the 
said land." 

It will be observed that the language of 
this record, especially in the important part 
which describes the measurements, is some- 
what obscure, owing,- probably, to the fact 
that Bolcoflf, the magistrate by whom the 
possession wac given, was a Russian, and 
imperfectly acquainted with the Spanish. It 
is to be observed, too, that the diseno pro- 
duced IS not attached to the expediente, nor 
foimd on the record of the judicial measure- 
ment Its identity with that formerly at- 
tached to the expediente, and used when the 
possession was given, is sworn to by Bol- 
coff, whose testimony, we shall hereafter see, 
is not wholly reliable; and if the statement 
in the record, that there was "given to the 
land the form and dimensions shown in the 
diseno," or, more correctly translated, "leav- 
ing the diseno drawn or sketched (dibujado) 
in the same form as the land was measured," 
means that the land as measured was delin- 
eated on the diseno, then it would seem that 
the diseno produced is not the one marked 
on that occasion, for no such lines are upon 
it It is also to be observed that the original 
expediente is not put in evidence in the 
case, but it is stated in the brief on the 
part of the United States that by that ex- 
pediente it appears that the land was first 
granted to Joaquin Buelna by Figueroa in 
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1834; that it was denounced by and granted 
to Moss in 1839, and was finally petitioned 
for and granted to Majors in 1841. In tlie 
briefs filed on the part of the claimants, 
these facts are not denied, and it is testified 
by Jose Bolcoff that he gave three judicial 
possessions of the land,— the first to Buelna, 
the second to Moss, arid the third to Majors. 
As the land granted to the latter is described 
in the grant as that formerly occupied by 
Moss, it would seem that the grant and ju- 
dicial possession given to him would furnish 
important evidence to remove any doubts 
as to the location of the tract intended to be 
granted to Majors. If, therefore, I consider- 
ed it necessary, to enable me to arrive at a 
satisfactory determination of the questions 
now presented, I should not hesitate to direct 
the expediente to be filed. But it has appear- 
ed to me that, notwithstanding the obscuri- 
ties alluded to, the record of judicial posses- 
sion discloses the location and dimensions of 
the tract whereof Majors was put in pos- 
session with sufficient certainty to enable me 
to determine the present controversy. 

It appears, .from the record, that only two 
lines were measured, viz. one longitudinally 
from sotith to north, 5,000 varas in lengrth, 
and one latitudtnally from west to east, 3,- 
000 varats in. length. The commencement of 
the north and south line is not stated, but 
its termination, viz. a water mill, is distinct- 
ly mentioned as a boundary mark established 
by the judicial officer. This mill is marked 
on the diseiio, and its position is undisputed. 
The latitudinal line is described in the rec- 
ord as commencing where the monte begins, 
— beyond the river San Lorenzo, — which is 
probably the meaning of the words, "desde 
del Rio de San Lorenzo." But, at all events, 
it is clearly described as running from where 
the monte begins, from west to east 3,000 
varas, to a pine tree which was established 
as a mohonero, and including the potreros on 
the other side of the San Lorenzo. There 
can, therefore, be no doubt that the land of 
which possession was given was a tract 5,- 
000 varas long and 3,000 varas wide, on the 
northern boundary of which was the mill, 
and on the eastern a pine tree. Two of the 
assisting witnesses have testified in the case. 
Both depose that only two lines were run, 
and Perez states, with precision, and in en- 
tire conformity to the act of possession, the 
commencement and termination of each of 
those lines. He identifies a pine tree on tlie 
edge of the monte as the point of beginning 
of the east and west line, and also the pine 
tree which, as stated in the act of possession, 
was established as a boundary mark at its 
termination. He also states the point of be- 
ginning of the north and south line, and as- 
signs to it a position on the map correspond- 
ing nearly exactly with that of the iwint at 
which Bolcoff swears he commenced to run 
the north and south line. 

To meet this testimony, and to establish, 
if possible, that the rancho was sm'veyed 
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so as to include on the west side the valuable 
timber lands, which are the real subjects of 
dispute; the claimants have examined JosS 
Bolcoff, the magistrate who gave the posses- 
sion. This witness states that he marked a 
large pine tree as the commencement of the 
line between the rancho and that of San 
Agustin; "that this pine tree is situated near 
the center of the largest cluster or grove of 
trees represented on the map (the diseno); 
that the boundary line runs from thence 
north-northwest, to the mill, represented on 
said map by a cross and circle, near which, 
and to the north of it, an oak tree was mark- 
ed as a corner; thence he ran the line south- 
west, including the corral viejo, and crossing 
the arroyo de San Lorenzo, to a point on the 
sierra, where a large redwood tree was mark- 
ed as a comer; thence south-southeast, a 
straight line to another redwood tree, mark- 
ed as a comer; thence a straight line north- 
northeast to the place of beginning." JBut it 
is clear, from the evidence, that the four 
lines thus described by Bolcoff were not run 
by him. The two witnesses who assisted at 
the measurement testify that only two lines 
were run,— one for the length, and the other 
for the width,— and their statement is corrob- 
orated by aiajors, the grantee, who describes 
the lines run in nearly the same terms as 
Perez, except that he thinks the latitudinal 
line was 3,700 varas long. But, as to the 
fact that only two lines were run, and the 
points at which each begun and ended, the 
witnesses are entirely agreed. But the testi- 
mony of Bolcoff is still more emphatically 
contradicted by the act of possession, signed 
by himself, and produced by the claimants. 
In that record it is distinctly stated that 
two lines were run, one 5,000 vai-as long to 
the molino or mill, and the other 3,000 varas 
long, from the beginning of me monte to a 
marked pine tree, and the dimensions of the 
tract are again stated in the subsequent part 
of the record, which describes the entry of 
the grantee on the land. 

If, then, it were legally permissible to con- 
tradict by parol a record of this description, 
and to show that the tract whereof posses- 
sion was given was different and much larger 
than that described in the act of possession, 
the evidence in this case is insufficient to 
raise even a doubt on the subject. The claim- 
ant himself seems to be aware that the 
measurement, as stated by Bolcoff, could con- 
fer no rights to all the land included within 
it, but that the dimensions of the tract must 
be as stated in the grant (viz. a league by 
half a league, more or less), or as stated in 
the act of possession (5,000 varas by 3,000 
varas). The survey for which he contends 
embraces only a tract of that extent, and it is 
made to extend to and include the timber 
lands on the west only by neglecting entirely 
the call for the molino, which Bolcoff admits 
he marked as a comer, and which is stated 
as a boundary mark in the act of possession; 
and by adopting as the controlling bound- 
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aries lines of -which no mention is made in 
the act of possession, the location of which 
rests on the testimony of Bolcoff alone, hut 
which in fact were never run. That the mo- 
lino or the oalj: tree near it was established 
as a corner on the northeast is clear from all 
the testimony. To the conclusive evidence 
afforded by the act of possession, and the 
testimony above referred to, may be added 
that of "Weeks, who swears that he drew the 
diseuo produced by the claimant; that, "at 
the southeast corner of the rancho is the 
place called the 'rincon,' where we used to 
saw lumber. At the northeast corner is the 
place where we had a small grist mill. A 
line run from the rincon to the place where 
the grist mill was would be on the east side 
of the river San Lorenzo, and would be on 
the eastern side of the rancho." Wright, a 
surveyor, who lun out some of the lines of 
the rancho, at the request of the claimants, 
and assisted by BolcofC, testifies that they 
started at the place of beginning pointed out 
by the latter, and which seems to be the 
same as that mentioned by Perez as the com- 
mencement of the south and north line; 
thence he ran to a pine tree, pointed out to 
him by Bolcoff, and which also corresponds 
with the pine tree mentioned by Perez, as 
the termination of the west and east line; 
and thence to an oak which had the appear- 
ance of having been marked, at the root of 
which was a stone, which Bolcoff said was 
placed there by his order. "This spot is in- 
dicated as a corner on the map, and is near 
the point marked 'Molino,' " 

On the claimants' own showing, as well as 
from all the testimony in the case, it is clear 
that the eastern boimdary of the land where- 
of the grantee received the possession, was 
a line drawn from the oak tree near the molino 
to the pine tree mentioned in the act of pos- 
session as the termination of the east and 
west line, and identified by Perez and "Wright. 
If, then, the rancho extends to this line on 
the eastward, it cannot also extend on the 
west to the crest of the hills without disre- 
garding entirely the measurement of the line 
run for width by the judicial officer, nor with- 
out including in the survey a much greater 
extent of land than is called for in the grant 
or mentioned in the act of possession. "We 
have already seen that the crest of the hills 
on the west is nowhere mentioned as a bound- 
ary, either in the grant or the act of posses- 
sion; nor have I been able to discover on 
what ground it is claimed that that line should 
form the western boundary, unless it be the 
statement of Majors. This witness testifies 
that, "after the measurement was made, Bol- 
coff waived his hand around, saying: 'I give 
you possession of all the land embraced with- 
in the hills aU around.' " "That," the witness 
adds, "would embrace eight or ten leagues of 
land.!' 

In the second deposition taken, after the 
return of the survey to this court, the same 
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witness states that "Bolcoff raised his hands, 
and said he gave possession to the tops of the 
hills all around." The difference between 
these two statements is of some importance, 
for "the lands embraced within the hills all 
around" might very reasonably be deemed 
to be bounded by their base and not by their 
crest. But both of these statements are con- 
tradicted by the act of possession. That rec- 
ord, as has so often been mentioned, states 
explicitly the longitudinal and latitudinal di- 
mensions of the tract, and the boundary 
mai-ks established, and states that the gi-antee 
took possession of a piece of land one leagiie 
long by 3,000 varas wide. The expression 
"sitio de gaiiado mayor*' is evidently used in- 
accurately, for the measurements previously 
recited and the words which immediately fol- 
low show what were the dimensions of the, 
tract so denominated. The sentence reads: 
"The lands of the said rancho having been 
surveyed, as stated in the aforesaid proceed- 
ings, he (the grantee) said that he took bodily 
and real possession of the said sitio de gafiado 
mayor, for one league longitudinally and 3,000 
varas latitudinally." 

There are some considerations of a more 
general nature which tend to confirm the con- 
clusions drawn from the terms of the act of 
possession. The rancho was petitioned for 
and granted- imder the name of "Zayante." 
The tract delineated on the diseno is repre- 
sented as lying on both sides of that stream, 
although the potreros on the west of the San 
Lorenzo are also laid down. But the tract, 
as located under the survey the com*t is asked 
to adopt, would lie almost entirely to the west 
of the Zayante, and would be divided nearly 
in the middle by the San Lorenzo. Had such 
been the situation of the land solicited, it is 
natural to suppose it would have been called 
"San Lorenzo" and not "Zayante." Such a 
location would, moreover, exclude the princi- 
pal portion, not only of the tract delineated 
on the diseno, but of the buildings and im- 
provements represented upon it, especially 
those at the southeastern corner, and the 
molino, or mill, on the northeast Again, the 
rancho, as held by the first grantee, Buelna, is 
stated by the latter to have been bounded on 
the west by the San Lorenzo. Although, 
when the judicial posses!=aon was given xo 
Majors, the subseciuent grantee, this bound- 
ary was not observed, yet the distance to 
which it was to extend beyond the San Loren- 
zo was accurately determined, and a tree was 
marked at the western end of the latitudinal 
line, the rancho remaining as before,— princi- 
pally located on the west of that stream. 
Again, it is unreasonable to suppose that, in 
1841, the grantee would have desired more 
than one-third of a rancho which was only one 
league long by half a league, more or less, 
broad, to be located on the sides of a densely- 
timbered and almost valueless sierra, while 
valley lands, on the other side of a creek, from 
which the rancho derived its name, and where 
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a great part of his improvements were situ- 
ated, was excluded. 

On the wh-ole, it appears to me that the sur- 
vey should be made so as to embrace a tract 
of the average length of 5,000 varas and the 
average width of 3,000 varas; that the east- 
ern line should be run from the tree near the 
molino, identified by the witnesses, to the pine 
tree mentioned in the act of possession, as a 
boundary marlt at the end of the west and 
east line, and so far beyond said tree as is 
necessary to make the length of said line 
5,000 varas; that the southern line should 
be run so as to pass through the point men- 
tioned by Perez and Majors, and identified by 
Wright as the point of beginning of the longi- 
tudinal line; that the western line should 
pass through the point mentioned in the act 
of possession as the place where the monte, 
begins, and identified by Perez and Wright; 
and that thence it should be run in a gen- 
eral northerly direction, and so as to include 
the potreros on the west side of the San 
Lorenzo, provided that, by so doing, the av- 
erage width of the tract included between 
such western botmdary and eastern bound- 
ary, hereinbefore described, shall not be 
greater than 3,000 varas. 
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' UNITED STATES v. GRANT et al. 

[7 Ohi. Leg, News, 116.] 

Circuit Court, N. D. Ohio, Dec. Term, 1874. 

Intebnal Revenoe— Distiller's Bond— Defense 
— Division op Opinion. 

Suit on distiller's bond, with defense of a 
similar character as in the last case [Case No. 
15,394], with the further defense that the col- 
lector in this case had actually seized or dis- 
trained property of the distiller, or principal 
In the bond, to pay these taxes, and that in- 
stead of holding and selling it to the best 
advantage, he had surrendered it to a re- 
ceiver of a state court, who had sold at a 
sacrifice, and with large expenses, to the 
prejudice of these sureties. 

Mr. Willey, U. S. Dist Atty., and Mr. Sher- 
man, Asst U. S. Dist. Atty. 
Prentiss & Voree, for defendants. 

Held by EMMONS, Circuit Judge, that 
there was the same answer to this defense, 
as had been made to the .defenses in the oth- 
er case of U. S. v. Hosmer [Case No. 15,394], 
but that, inasmuch as the facts In this case, 
to wit, of an actual seizure or distraint, went 
beyond the reported cases, opportunity 
should be afforded the defendants to take 
the opinion of the United States supreme 
court. Judgment for plaintiff, with division 
of opinion to be certified up. 



Case No. 15,248. 

UNITED STATES v. GRASSIN. 

[3 Wash, O. 0. C5.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1811. 

NBUTKALiTr Laws— Augmenting Force of "War 
Vessel — Repaiking Gun Cakriages. 

1. Indictment, for an illegal augmentation of 
the force of a French privateer, by raising or 
otherwise altering the gun carriages. 

2. The offence consists, in increasing, or aug- 
menting, (or being concerned in so doing,) the 
force of any belligerent vessel, which was armed 
at the time of her arrival in the United States, 
by adding to the number or size of her guns 
prepared for use, or by the addition to her force, 
of any equipment solely applicable to war. 

3. Raising or lo vering the carriages, or cutting 
away the decayed wood in them, and replacing 
them with sound wood, by whida they are ren- 
dered fit for use, is increasing the force of the 
vessel, by an equipment solely applicable to war, 
and is expressly within the words and meaning 
of the act of congress. 

The defendant [Alexis Grassin], the com- 
mander of a French cruiser, called the Dili- 
gent, belonging to a subject of Prance, a Mr, 
Guyon, domiciliated at New-York, arrived at 
this port In April or May last The defend- 
ant reported himself to have come in, in dis- 
tress, and applied to the custom-house, and ob- 
tained a permit to land her cargo, guns, &c., 
and to repair- The cargo, and other articles 
mentioned in the application for a permit, 
were placed under the care of a custom-house 
officer; but the eight gun carriages hereaftet 
mentioned, were not enumerated in that pa- 
per, though the eight gims were. It appear- 
ed, in evidence, that this vessel was flitted out 
in Prance— that she was chased by a British 
ship of war, and in order to lighten herself, 
threw all her guns overboard, except one long 
six-pounder. She afterwards fell in with a 
British letter-of-maraue, from which she took 
out eight 12-pound carronades, with their car- 
riages; and after keepmg them mounted on 
deck for three or four days, they were put Into 
the hold, where they remained when she came 
to this port. Before the repairs of the vessel 
were completed, these gun carriages were sent 
on shore, to a Mr. Seguin, the carpenter em- 
ployed In repairing the vessel, who added 
about from 4^ to 7% inches of new wood to 
them, so as to raise them, in order to fit the 
port holes, as was contended, and proved, by 
witnesses on the part of the prosecution, but 
contradicted by the defendant's witnesses; 
viz. Seguin and his workmen, who swore, that 
the carriages were not ra.ised, but merely, 
that the decayed parts were cut away, and re- 
placed by new wood. The carriages, being 
thus altered, were returned on board the Dili- 
gent, but being discovered by some of the cus- 
tom-house officers, they were relanded, and 

1 [Originally published from the MSS. of Hon. 
Buslirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the Diligent sailed witliout them. It was very 
fully in proof, that the guns upon the car- 
riages, as they were originally, could not be 
fought through the port holes of the Diligent, 
and that it was necessary to raise them; al- 
though, one of the mariners swore, that they 
could be fought, and that they were fired to 
bring vessels to, during the few days they 
were mounted. It appeared, that the defend- 
ant was sick and confined to his room, during 
the greatest part of the time that these re- 
pairs were maldng; and that the owner was 
here nearly the whole time, and acted in rela- 
tion to the repairs. 

WASHINGTON, Circuit Justice (charghig 
jury). The first question is, whether an addi- 
tion made to gun carriages, either by raising, 
or otherwise altering them, is an ofEence, with- 
in the fourth section of the act of congress of 
June 5,1794 [1 Stat 383]. It is admitted, that 
the addition of entire new gun carriages is an 
augmentation within the law; but the altera- 
tion of old carriages is denied to be so. 
To the court, it seems, that nothing can be 
more plain than the meaning of this section. 
The offence consists, jn increasing, or aug- 
menting, or procuring, or being knowingly 
concerned, in increasing, or augmenting, the 
force of any belligerent vessel, which was 
armed at the time of her arrival within the 
United States, by adding to the number or 
size of her gims, prepared for use; or by the 
addition thereto, (that is to her force,) of any 
equipment, soldy applicable to war. Suppose, 
then, that a vessel should arrive here, armed 
with twenty muskets, in complete order, and 
an equal number in her hold, but without 
locks, or otherwise usel^s— we ask, what 
would be her force, in guns prepared for use? 
The answer is obvious twenty muskets; since 
the other twenty, not being prepared for use, 
can constitute no part of her force. But, if 
the other twenty are prepared for use, by add- 
ing locks, is not her force, then, forty guns 
prepared for use? The locks are an equip- 
ment solely applicable to war, and then the 
whole case is made out For, the force of 
the vessel has been increased or augmented, 
by the addition to the guns prepared for use, 
by an equipment solely applicable to war. In 
like manner, if the vessel has but one cannon 
mounted and prepared for use, and other 
caimon, say eight in her hold, dismoimted, or 
on carriages too rotten, or too high, or too low 
to be used, her force is but one cannon. If, 
by raising or lowering the carriages, or re- 
placing the decayed, by sound wood, they are 
rendered fit for nse, her force then becomes 
increased or augmented to nine cannon, pre- 
pared for use, and this, by an equipment 
solely applicable to war. 

The second question is, whether the gun 
carriages of this vessel were so altered, as 
to increase, or augment her force? One wit- 
ness has sworn, that the guns could be ef- 
fectually used on the gun carriages as they 
were. You will judge, from the height of 
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the port holes, and of the carriages, whether 
this was possible. That witness is contra- 
dicted on this point by others examined in 
support of the indictment "Whether they 
were raised or not, is for you to determine; 
the witnesses being precisely at variance as 
to this point But it is proved by the de- 
fendant's witnesses, that the carriages were 
decayed, and were repaired by cutting away 
those parts, and substituting sound wood. 
It is, therefore, of no consequence, whether 
the sound wood which was put on, raised 
the guns or not; if, by the addition or sub- 
stitution of it, for that which was decayed, 
these guns were prepared for use, so as to 
augment the force of the vessel, beyond 
what it was at her arrival. If nothing was 
done but what might weU have been done 
without; it could not be said, that her force 
was augmented, by the addition of the 
equipment— quite otherwise, if the addition 
or alteration was necessary, in order to pre- 
pare the eight carronades for use. On this 
point, therefore, you must decide according 
to the evidence. 

The third point is peculiarly a subject for 
your consideration, being a question of fact 
merely. It is, whether the defendant pro- 
cured, or was knowingly concerned, in the 
addition or alteration that was made in the 
gun carriages? Prima facie, every presump- 
tion is against the commander of a vessel, 
in such a case. It is scarce credible, that 
such important operations in respect to the 
armament of a vessel, should be undertaken 
by any person, without the orders of the 
commander. In addition to this, the omit- 
ting to mention these carriages, in the appli- 
cation to the custom-house for a permit to 
land, is calculated to excite suspicion, that 
some alterations were intended; because, if 
they had been mentioned, they would have 
been placed under the care of a custom- 
house officer, whose duty it would have been, 
to prevent such alterations from being 
made. That the defendant knew of these 
alterations, is strongly contended for upon 
the evidence of the marshal; who swore, 
that after the arrest of the defendant he 
stated to him that the intention was only to 
remove the decayed timber, and to substi- 
tute new. But whether he spoke of his 
own intention, or of those who during his 
sickness had acted in the business, is by no 
means clear. In this case, the general pre- 
sumption above mentioned is a good deal 
weakened, from the circumstance, that the 
owner was in Philadelphia during the whole 
time that these repairs were going on, and 
that during the greatest portion of that time, 
the defendant was sick and confined to his 
room. His knowledge of what was going 
on, were this fully proved, would not be 
sufficient to fix him with the offence, unless 
he was in some way concerned in it Upon 
this point it is proper you should be satis- 
fied. We have only to add, that if from the 
publications which were spoken of at the 
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bar, you have received impressions unfa- 
vourable to the defendant, on account of 
acts done by him, unconnected with the of- 
fence for which he is now tried, we feel 
the fullest confidence that you will not suffer 
them to influence your feelings or your judg- 
ment; for, even" if the charges made against 
him were proved, which in this case they 
were not, and could not be, they have noth- 
ing to do with the issue you are sworn to 
try. 

The jury could not agree in this case, and 
frequently applied to the court to discharge 
them. The court informed the jury that 
they had not the power legally to discharge 
them, without the assent of the district at- 
torney, and the defendant's counsel. At 
lengtli, after keeping the jury together for 
some time, this assent was granted by both 
sides, the court agreeing to try the cause 
again this term, and the jury were accord- 
ingly discharged. 



Case No. 15,249. 

UNITED STATES v. GRATIOT et al. 

[1 McLean, 454.] i 

Circuit Court, D. lUmois. June Term, 1839. 

PoBLic Lands— Power to Lease Mines — ^Tebms 
OF Lease — State Sovereigntt. 

1. Congress have power to authorize the presi- 
dent to lease lead mines. 

2. These mines being designated in the law of 
1807 [2 Stat. 449] as being within the Indiana 
territory, may still be leased under the law, 
though the territory has been divided and after- 
wards organized into two states. 

3. The term "territory," in this respect, is 
used as descriptive of the locality of the mines, 
and not to limit the exercise of the power to any 
subdivisions of it, 

4. The lease being for smelting ore is within 
the law. It is unnecessary for the lease to re- 
quire the lessee to perform all the operations of 
mining. 

5. Such a power exercised by the federal gov- 
ernment, does in no respect interfere with state 
sovereignty. 

6. It was a prudential and proper regulation 
to limit, in the lease, the price of land. 

At law 

Mr. Forman, Dist Atty., for the United 
States. 
Mr. Breese, for defendants. 

Before MeLEAN, Circuit Justice, and 
POPE, District -Judge- 

McLEAN, Circuit Justice. This action is 
brought on a lease of a lead mine, and by 
the pleadings and in the argument, the ques- 
tion is raised as to the power of congress to 
authorize the leasing of lead mines, or any 
part of the public lands. 

It is insisted that this is a government of 
limited powers, and that unless specially giv- 



1 [Reported by Hon. 
Justice.] 
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en, no power can be exercised by it No 
one can dispute the position, that the powers 
of the federal government are limited, and 
that it can exercise none, as principal pow- 
ers, which are not delegated to it. But it is 
impossible in a constitution to specify in de- 
tail, every power which, of necessity, must 
be exercised by every government. Congress 
have power, by the constitution,, to estab- 
lish post' offices and post roads, and under 
this delegation of power, the post ofiice de- 
partment, in its numberless details, is regu- 
lated, and severe punishments inflicted for a 
depredation upon the mail or a wilful ob- 
struction of its conveyance. There is no ex- 
press power authorizing congress to regulate 
the duties of post master, or the duties of 
the post master general; or to punish for 
stealing ?. letter from the mail; and yet no 
one has ever doubted, the power of the fed- 
eral government to act on these subjects. It 
necessarily results from the exercise of the 
main power, to establish post offices and post . 
roads. It would be tn vam to establish, un- 
less there be power to protect and sustain, 
that which is established. Hence there are 
powers of a secondary or dependent charac- 
ter, which result from a principal power, 
that may be exercised though not specifically 
given in the constitution. The constitution 
was adopted by practical men, and it was 
designed for practical purposes. And that 
refinement of construction which refuses to 
the federal government powers essential to 
its existence, must be discarded. A power 
is not to be repudiated, because the consti- 
tution does not, in terms, give it But on 
the other hand, powers are not to be exer- 
cised by implication, which are not depend- 
ent on, and do not result from, a principal 
power clearly given. There is danger from 
either extreme. 

In the third section of the sixth article of 
the constitution it is declared "that congress 
shall have power to dispose of and make all 
needful rules and regulations respecting the 
territory or other property belonging to the 
United States; and nothing in this constitu- 
tion shall "be so construed as to prejudice any 
claims of the United States, or of any partic- 
ular state." And in the fifth section of the 
act of March 3, 1807, it is provided that the 
several lead mines in the Indiana territory, 
together with as many sections contiguous 
to each, as shall be deemed necessary by the 
president of the United States, shall be re- 
served for the future disposal of the United 
States; and any grant which may hereafter 
be made for a tract of land containing a 
lead mine, which had been discovered previ- 
ous to the purchase of such tract from the 
United States, shall be considered fraudu- 
lent and null, and the president of the United 
States shall be, and is hereby authorized to 
lease any lead mine which has been, or may 
hereafter be, discovered in the Indiana ter- 
ritory, for a term not exceeding five years. 
In other acts of congress, before and subse- 
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quent to this one, reservations are made of 
lands containing salt springs, live oak, &e. 
and salt springs have been leased under a 
similar authority to that which is given to 
lease lead mines. 

If, under the constitution, congress have 
power to make all needful rules and regula- 
tions .respecting the territory of the United 
States, there would seem to he no ground to 
doubt, that they may authorize the public 
lands to be sold or leased as they may deem 
needful. And they may make donations of 
the same for objects of national interest. 
This, it is admitted, may all be done so long 
as the land remains within, a territory of 
the United States; but it is contended that it 
is hicompatible with state sovereignty, to ex- 
ercise the power within a state. Since the 
passage of the above act the states of In- 
diana and Illinois have been formed, within 
the limits of the Indiana territory, as they 
were established in 1807. And the lead mine 
in question is within the state of Illinois. A 
doctrine somewhat similar to this was at 
one time advanced, with some prospect of em- 
bodying in its favor, a strong public feeling. 
It was indeed not only asserted that the 
laws of the United States, which regulated 
the sale of the public lands within a state 
were void; but that the lands rightfully be- 
longed to the state. This docti-ine^was well 
calculated to enlist in its behalf local feeling^ 
and interests; but the sober sense of public 
sentiment gave littie encouragement to so 
novel and dangerous an error. The consti- 
tutional provision in regard to the power of 
congress over the public lands, applies with- 
out reference to the local political jurisdic- 
tion, within which they are situated. This 
position will not be controverted by any one 
successfully, who admits the constitution of 
the United States to be the paramount law. 
This power over the public lands does not ex- 
tend to the exercise of a political jurisdic- 
tion. It is a special and limited jmisdic- 
tion, that applies exclusively to regulations 
respecting the lands. And this jurisdiction 
is as clearly given m the constitution, as any 
one of the enumerated powers delegated to 
the federal government. Where a political 
jurisdiction is derived, as within the District 
of Columbia, and over sites for forts and ar- 
senals, the constitution has made provision 
for a cession of such jurisdiction. And the 
power over the publi.e lands is specifically 
given by a cession or delegation from the 
states, to the federal authority. How the ex- 
ercise of this power is incompatible with 
state sovereignty, I cannot perceive. When 
we speak of state sovereignty, we do not 
speak of a sovereignty without limitauoa. 
A state cannot declare war, impair the obli- 
gations of a contract, coin money, emit biHs 
of credit, or do many other things which 
belong to sovereignty. State sovereignty is 
absolute and unconditional, whereto limita- 
tions are imposed. But the power of a state 
over the public lands is necessarily inhibited 
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by the delegation of the power to the federal 
government The states having given up the 
power, cannot exercise it. Over an organ- 
ized territory of the United States, congress 
have the exclusive power of legislation. The 
above constitutional provision in regard to 
the public lands, was not necessary to give 
congress the power to adopt all needful regu- 
lations respecting them within a territory of 
the United States. The provision was in- 
tended to secure the exercise of the power 
over the property of the UUion within the 
states. Unless this was the intention, it 
must have been adopted without any sensi- 
ble or necessary object. 

The act authorizing the president to lease 
lead mines, refers to them as situated in the 
territory of Indiana: but this is merely de- 
scriptive of the locality of the mines; and 
does not limit the exercise of the power to 
the ■ boimdaries of Indiana as they might 
afterwards be changed. The lead mines with- 
in the original limits of the territory were 
the mines which the law authorized the presi- 
dent to lease; and no subdivision of the terri- 
tory, or change from a territorial to state 
governments, can affect the exercise of the 
power. Congress, in the exercise of their 
discretion, determined that to lease lands 
which contain lead mines is a needful regula- 
tion; and I should like to know where the 
power exists -to declare that this is not a 
needful regulation. There is nothing in the 
compact of cession of these lands which for- 
bids it; and it does not, in any respect, in- 
fringe upon the rights of the state. But it is 
said that this is a lease, for smelting lead 
ore, in which the price is regulated, and 
not for working the mine. 

This objection to the lease cannot be sus- 
tained. Digging the ore and smelting it, 
may be included in the same lease, or these 
operations may be the subject of distinct 
leases. In either case the lease is within 
the law, as it Is literally a lease of a 
lead mine. Not indeed requiring the lessee 
to carry on all the operations of mining, 
but one of its important branches, or all of 
them, as shall be deemed best xmder all 
the circumstances of the case. The limita- 
tion imposed on the price of the manufac- 
tured article is a very proper regulation in 
the lease; as it prevents monopolies, and oth- 
er consequences injurious to the public, by a 
combination of the lessees. The argument 
is not sustainable, that if the United States 
may do this, they may engage in any other 
traffic, within a state, and regulate prices at 
pleasm"e. This consequence does by no 
means follow. 

The government has a right to prevent tres- 
passes upon the public lands, and to admit 
settiers on such terms as it shall think prop- « 
er. It has a right to lease lead mines, and to 
include such parts of the adjacent land as 
are necessary to the working of the mines. 
And it has a right to stipulate with the lessee, 
I as one of the conditions of his lease, that he 
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shall sell t±ie ore he digs, or the lead he manu- 
factures, at a fised price. I can see no possi- 
ble objection to such a regulation. It is one 
that any individual, on leasing a farm, may- 
make. He may stipulate with the lessee that 
he shall sell his grain at a fixed price, and 
that the lessor shall have^the option of buy- 
ing it Such a contract, being voluntary, is 
binding; and so is the contract in question. 
For many years the government rented salt 
springs, in Illinois, Ohio, and perhaps in other 
states; and it is believed to have been the 
practice to fix in these, leases the price at which 
the salt should be sold. Such a provision in- 
stead of aiming to monopolize, is .calculated 
to guard against a monopoly. Its effects in- 
stead of being injurious must be beneficial 
to the community. But, however this may 
be, it is dear to my mind, that such a regu- 
lation in no respect interferes with the sov- 
ereignty of the state, or any local law which 
the state has power to pass. I am, therefore, 
of the opinion that the lease is within the 
law, and is bin-iing on the lessees and that 
the demurrer must be overruled. 

The district judge being of a different opinion 
from the one here expressed, the points were 
certified to the supreme court for a decision, un- 
der the act of congress. This case was taken 
to the supreme court and the above views were 
sustained by that court 14 Pet [39 U. S.] 526, 



Case No. 15,S50. 

UNITED STATES v. GRAVES et al. 

[2 Brock. 379.] i 

Circuit Court, Virginia.2 May Term, 1828. 

Revenue Collector's Bond— Statdtort Lien — 
Sureties — Personal Estate — Forth- 
coming Bond. 

1. The act of congress respecting delinquent 
collectors and their sureties, created a lien on 
the land of the parbes to the official bond; but 
the lien cannot he enforced until all the personal 
estate is exhausted, and on a joint judgment 
obtained against all the parties to the bond, the 
personal estate of all, liable to the execution 
must be exhausted, before the land of any one 
of them can be reached; in other words, the 
land of one surety, who has no personal estate, 
cannot be subjected to the payment of any part 
of the judgment while there is personal estate 
in the hands of another surety, who has paid 
his aliquot part of the debt, 

2. The process act of the United States, gives 
the same remedy to the United States, against 
the lands of delinquent collectors, that the state 
of Virginia gives against the lands of those 
against whom she has obtained a judgment. 

3. A forthcoming bond which is forfeited, is a 
satisfaction of the judgment on which the execu- 
tion issued; and no further proceedings can be 
founded on that judgment. The forthcoming 
bond is substituted for the original judgment, 
and the recourse of the plaintiff is against the 
parties to that bond. But quaere— Does the 

* giving such bond operate a discharge of the 
debt or does it Tierely arrest further proceed- 
ings upon the original judgment, until the forth- 
coming bond shall be found to be unproductive? 

1 [Reported by John W. Brockenbrough, Esq.] 

2 [District not given.] 



^4. As to the equitable relations between sure- 
ties and their prncipal, and sureties and sure- 
ties, see the following opinion: 

At law. 

MARSHALL, Circuit Justice. In the year 
1813, Thomas B. Ellis was appointed col- 
lector of the internal taxes of one oX the 
districts of Virginia; and gave bond for the 
performance of his duty with Charles H. 
Graves, James Wilson, Nathaniel Cocke, and 
Bartholomew D. Henley, as his sureties. 
Having failed to account for the moneys he 
had collected, his bond was put in suit; 
and, on the 5th of April, 1820, a judgment 
was rendered against Graves, Wilson, and 
Cocke, the surviving obligors. On a settle- 
ment at the treasury, it appears that the 
actual deficiency is $7000. The biU alleges 
that Thomas B. Ellis is dead, insolveat; 
that the sureties, except, the defendant 
Graves, have paid, or are ready to pay 
their aliquot parts of the debt and that 
Graves was, when the suit was instituted, 
seised of two tracts of land, which he has 
since conveyed away to satisfy creditors. 
This suit is brought against the said Graves, 
and the other obligors, or their representa- 
tives, and agauast the purchaser of the 
land, said to have been in Ms possession, 
for the purpose of subjecting it to the pay- 
ment of his portion of the debt The an- 
swer of Graves insists that Ellis left a con- 
siderable estate, both real and personal: 
that an execution was issued on the judg- 
ment which was levied on six negroes, the 
property of some of the defendants, and a 
forthcoming bond given, which was forfeit- ' 
ed: that at the rendition of the judgment, 
the defendant was in possession of person- 
al estate sufficient to satisfy it. It insists 
on the want of due diligence on the part of 
the United States, and resists the lien claim- 
ed for them. The purchasers insist that the 
lien, if any was created by the act of con- 
gress, does not bind the land in their handsf 
that the lien is conditional, dependent on a 
deficiency of personal estate; that the per- 
sonal estate of those against whom the 
judgment was rendered, was, at the time, 
and is now, sufficient to- satisfy it; and the 
plaintiffs have a plain remedy at law. They 
deny the insolvency of Graves, and also 
that of Ellis. They deny also the continu- 
ance of the lien created by the judgment; 
but the plaintiffs do not rely on this. The 
executor of Ellis denies that his estate is 
sufficient to satisfy the judgment. In June, 
1826, this court directed an account of the 
property in possession of the defendant 
Graves, or in the possession of others in 
trust for his use. The report dated 15th 
of May, 1827, shows that Graves has taken 
the oath of an insolvent debtor; but that 
some real and some inconsiderable articles 
of personal property were contained in his 
schedule, and that deeds have been made, 
of other real estate, which was in his pos- 
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session, wlien the bill -was filed- If this 
real estate is chargeable with that part of 
the debt which ought to be paid by Graves, 
some farther account must be taken. If it 
is not so chargeable, the account would 
be useless. It is therefore proper, now to 
examine the qu^tion of lien which has been 
made by the defendants who are purehas- 

■ers. 

The act of congress (4 Bior. & D. Laws, p. 
€27, § 6 [3 Stat 83]) declares "that the 
amount of all debts due to the United 
States, by any collector of internal duties 
&c."3 The first part of this section, un- 
«[uestionably charges the lands and real es- 
tate of the collector and his sureties, with 
the amount of all debts due to the United 
States from the institution of the suit. The 
effect of this lien is, I think, as little to be 
doubted, as its existence. It does not, in- 
deed, pass the estate, but it binds the land 
as effectually as a mortgage can bind it 
A. mortgage binds by force of law, and a 
lien, created by stiEtute, has all the force 
that the law can give it It commences with 
the suit, and as its object is to secure the 
land as a fund from which the debt may be 
satisfied, it terminates only when that ob- 
ject is accomplished. Had the enactment 
terminated with that part which creates the 
lien, the plaintiff's ease would be relieved 
from the most serious diflELculty which op- 
poses the relief claimed by the bill. But 
the section proceeds with a provision for 
the execution of the Uen. That provision 
is, that the land may be sold in the manner 
prescribed by the act in a particular state of 
things, which is also prescribed. Although, 
then, the creation and the continuance of the 
lien be certain, the inquiry remains, wheth- 
er that state of things exists in which it may 
jbe enforced? 

In pursuing this inquiry, it may be useful 
to consider the subject on which the law was 
to operate. In every state of the Union, I 
believe, except Virginia, lands may be taken 
in execution for the payment of debts. Gon- 

3 "That the amount of all debts due to the 
United States, by any collector of internal du- 
ties, whether secured by bond or otherwise, 
shall, and hereby is declared to be, a lien upon 
tiie lands and real estate of such collector, and 
of his sureties, if he shall have given bond, 
from the time when a suit shall be instituted 
for recovering the same; and for want of goods 
and chattels, or other personal effects, of such 
collector or his sureties, to satisfy any judg- 
ment which shall or may be recovered against 
them, respectively, such lands and real estates 
may be sold at public auction, after being ad- 
vertised for at least three weeks, in not less 
than three public places within the collection 
district and in one newspaper printed in the 
county, if any there be, at least sis weeks prior 
to the time of sale; and for all lands or real 
estate, sold in pursuance of the authority afore-' 
said, the conveyance of the marshals, or, their 
deputies, executed in due form of law, shall 
give a valid titie against all persons claiming 
under such collector, or his sureties, respeetive- 
Iv." 2 Story's Laws, p. 1381, e. 55 [3 Stat 
831; Act Aug. 2nd, 1813, repealed; Act ISlo, 
c237. 
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sequently, in every state except this, the 
forms of executions are such, that lands may 
be seized to satisfy them; and these forms are 
adopted for the courts of the United States. 
These laws, however, varied in the different 
states. I am not acquainted with the differ- 
ent regulations which prevailed,, but believe, 
that in some instances, the land could not be 
sold till the personal estate was exhausted; in 
some, perhai>s, it might be seized immediately; 
and, in some, it might at a valuation; but in 
all, I believe, an alienation, pending the suit, 
would convey a secure title to the purchaser. 
This section, then, has two objects. First, to 
overreach .any intermediate conveyance be- 
tween the issuing of the original writ, and the 
service of the execution; the second, to pre- 
scribe an uniform course of proceeding against 
lands, under all judgments obtained by the 
United States, agamst delinquent collectors 
and their sureties. In a state where land may 
be taken in execution, and may, in pursuance 
of the act of congress, be sold at public auc- 
tion, no reason can be assigned for coming 
into a eom-t of equity, unless there be some 
fraudulent alienation before the original writ 
was issued. If the land may be taken in ex- 
ecution and sold imder the judgment there is 
no ground for the interposition of equity. 

Under what circumstances may this execu- 
tion and sale take place? The law answers, 
"when there is a want of goods and chattels, 
or other personal effects of such collector, or 
his sureties, to satisfy any judgment which 
shall, or may be, recovered against them, re- 
spectively." This want of goods and chattels, 
is a state of things that must exist, before 
the land can be sold to satisfy the judgment 
Congress intended that the personal estate 
should be fii-st exhausted. If the suit had 
been instituted against only one of these 
obligors, it will not be contended that Ms 
land might be sold, while personal estate re- 
mained to satisfy the judgment An officer 
who should sell the land in the first instance, 
would violate the law, would probably be re- 
strained by the court and would certainly ex- 
pose himself to the action of the iQjured par- 
ty. It may weU be doubted, whether the titie 
he eoTild make would be valid. 
■ Is any distinction to be taken between a 
judgment against one obligor, and a judg- 
ment against aU of them? I can perceive no 
reason for such a distinction. The judgment 
is one entire thing which affects aU equally; 
the execution also, is entire, and affects, 
equally, the property of all. If it possess an 
intrinsic quality, which postpones its capacity 
to reach land until the personal estate liable 
to it shall be exhausted, that intrinsic qual- 
ity adheres to it and applies to its operation, 
when emanating on a judgment against sev- 
eral, as completely as when emanating on a 
judgment against one. On a joint judgment, 
then, the personal estate of all liable to the 
execution, must be exhausted before land can 
be sold, unless there be something in the lan- 
•guage of the act of congress which .shall re- 
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quire a different construction. I fixid noth- 
ing in tliat act which varies the general prin- 
ciple; nothing -which may enable a court or 
its officer, for the sake of equality, to seize 
the lands of one of the debtors, while per- 
sonal estate remains, which is liable to the 
execution, although that personal estate may 
belong to another, who has paid his aliquot 
part of the debt If this constraetion be cor- 
rect, then the United States do not, under 
this act of congress, possess the power to seU 
at discretion, for the purpose of equality, or 
for any purpose, the land of one of the par- 
ties against whom judgment has been obtain- 
ed, while the execution may be satisfied by 
the personal property of others. A court of 
equity cannot give this right, in states where 
the judgment is to be satisfied out of land, 
by legal process. Can a different rule exist 
in the state of Virginia? 

The act of 17S9 (1 Story's Laws, p. 67 [1 
Stat. 93]), rendered perpetual by the act of 
1792 (1 Story's Laws, p. 257 [1 Stat 275]), 
adopts the forms of writs and executions then 
in force, in the states respectively. Although, 
in Virginia, lands could not be taken in ex- 
ecution by creditors, generally, they were lia- 
ble to executions issued on certain judgments 
rendered in favour of the commonwealth. 
When, then, the act of congress declared 
that the lands of their debtors might be 
sold, in certain cases, to satisfy the debt due 
to the United States, the process act adopt- 
ed the form of execution used by the com- 
monwealth in the state of Virginia. Could 
this be doubted, the process act provides for 
the case of subjecting the forms of writs and 
executions, "to such alterations and addi- 
tions as the said courts" (of the United 
States,) "respectively, shall, in their discre- 
tion deem espedient" Process Act of 1792, 
§ 2 (1 Story's Laws, p. ,258 [1 Stat. 275]). 
There is, then, I think, the same remedy at 
law against the lands of delinquent collectors 
and their sureties, in Virginia, as in other 
states. Were this otherwise, were it under- 
stood that the process act did not adopt for 
the United States, the execution against lands 
which might be issued by the commonwealth, 
on judgments in favour of itself, and that 
the omission of the court to make the neces- 
sary alteration in, and addition to, the form 
of the execution, rendered an application to 
equity necessary, still equity could interpose 
so far only, as to remedy the omission, and 
carry the intention of congress into execu- 
tion, in Virginia, as in the other states: that 
is, to subject the lands of those, against 
whom judgment has been rendered, where 
there is a deficiency of personal estate. It is 
not alleged that such deficiency exists in this 
case, and, therefore, no foundation is laid 
for proceeding at law against the lands. 

Has any thing occurred which authorizes 
a court of equity to interpose, and subject 
laifds, which were not liable at law, to the 
payment of this debt? The execution which 
issued on the original judgment, was levied, *j 
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and a forthcoming bond given, which was 
forfeited. The bond was returned to court, and 
execution was awarded on it It is con- 
tended on the part of Graves, and those 
who claim title to lands, held by him when 
the original suit was instituted on the part 
of the United States, that these proceedings 
discharge the lien created by issuing the 
original writ The state courts", by whose de- 
cisions on this point, this court is bound, 
have, undoubtedly, determined that a forth- 
coming bond, when forfeited, is a satisfac- 
tion of the judgment on which the execution 
issued, 4 and that no farther proceedings can 
be founded on thait payment. The forthcom- 
ing bond is substituted for the judgment and 
the recourse of the plaintiff is against the 
parties to that bond. The forthcoming bond 
being considered as a satisfaction of the 
judgment Graves, and those who claim un- 
der liim, contend that it is necessarily a dis- 
charge of the original debt, and, conse- 
quently, of the lien created by the act of 
congress. As the opinion has been already 
expressed, that this lien cannot be enforced 
against the real estate, while personal es- 
tate remains, and as the personal estate 
cannot be considered as exhausted until the 
forthcoming bond shall be shown to be un- 
productive, it is not necessary at present to 
decide this very doubtful question. I cer- 
tainly think it a doubtful question; for the 
bond, though a technical, is not actual satis- 
faction; and, though it arrests all further 
proceedings on the judgment I am not en- 
tirely convinced that it extinguishes the 
original claim, c Be this as it may, the fact 
that it prevents a sale of the land under the 
judgment, cannot empower a court of equity 
to enforce the lien, until the impossibility 
of obtaining satisfaction from the bond, 
shall be shown. Whether equity can, even 
in that state of things, aflEord the aid which 
is requested, is a point on which I have not 
formed an opinion. 6 

The relief prayed in the bill is supported 
on a distinct ground from that which has 



4 But a forthcoming bond is no satisfaction 
of a judgment until the forfeiture. Cabell, J., 
m Cooke v. Piles, 2 Munf. 153;* Koane, J., in 
Lusk T. Kamsay, 3 Munf. 454. 

And, therefore, where a judgment was ren- 
dered against a suretj' alone, on a bond exe- 
cuted by principal and surety, and the suretv 
gave a forthcoming bond which was forfeited", 
the forfeiture of the bond, the court said, did 
not discharge the principal in the original bond 
from his liability to the claim of the obligee: 
and the surety could not, on the ground of the 
forfeiture, maintain his motion against the 
principal obligor. He was entitled to a judg- 
ment for the amount paid by him as surety, and 
a forfeited forthcoming bond was certainlv not 
a payment Randolph's Adm'x v. Randolph, 3 
Rand. [Va.] 490. 

6 As to the effect of a forthcoming bond upon 
the original judgment see the cases cited above, 
and Taylor v. Dundass, 1 Wash. [Va.] 92: 
Downman v. Chinn, 2 Wash. [Va.l 189; Jett 
V Walker, 1 Rand, [Va.] 211; and 1 Rob. Prac. 
597. 
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been considered. It has been contended, 
that sureties who pay the debt, may assert 
the claim of the United States upon the 
principal, and that the equitable right which 
sureties have against each other for contri- 
bution, may induce the court to decree, in 
this suit, against those who will be ulti- 
mately bound to the parties, who shall pay 
more than their- just proportion of the debt. 
Though both these propositions are true, I 
do not think that either of them can avail 
the plaintiffs, or those for whose benefit the 
principle is advanced. The United States 
can impart to a surety, no other right than 
the United States could assert for them- 
selves. Having no right to enforce the lien 
in the present state of things, they cannot 
impart this right to sureties. The same con- 
sideration restrains this court from decree- 
ing, in this cause, on the principle of con- 
tribution. The right to contribhte grows 
out of the equitable relations of the parties 
with each other. If a claim exists against 
several defendants, and, from any circum- 
stance, one ought to pay more than another, 
or if one defendant would have a right to 
proceed against another for any sum he 
may be decreed to pay, the court will adjust 
the equity between the parties, and decree 
in the first instance, according to their ulti- 
mate liabilities. But in this case the plain- 
tiff has a right to a decree against any of 
the parties brought before the court. If 
the decree against one person gives him 
a right upon another, against whom the 
plaintiff could not sustain a suit in the first 
instance, then I think the court ought not to 
settle tills controversy between the defend- 
ants, unless it could entertain a suit be- 
tween the parties, brought for the purpose 
of settling their equities. If the decree 
which the plaintiff asks against the lands 
which form the subject of the present con- 
troversy, cannot be made for the benefit of 
the United States, then I think it cannot be 
made in the name of the United States for 
the benefit of a surety, t If the judgment 
against such surety gives him claims upon 
others, those claims must be asserted in a 
court which has jurisdiction of them. I 
do not think that the bill, so far as it asserts 
the right of the United States, to enforce 
their lien upon the lands of any of the de- 
fendants, can be sustained at present. 

The counsel for the United States, having 
admitted that the estate of Ellis had been 
exhausted by process in a distinct suit, and 



7 In Hubbard- v. Goodwin, and Kennedy v. 
Same, 3 Leigh, 522, decided in 1832, Tucker, 
P., said., that the practice of decreeing between 
co-defendants had never been extended to any 
case in which the plaintiff was not entitled to 
a decree against either or both of the defend- 
ants; and the practice should not be extended 
farther. See, also, Morris v. Terrell, 2 Rand. 
rVa.] 6; Templeman v. Fauntleroy, 3 Rand. 
LVa.j 434, 441-^3, and authorities there cited; 
and Toole v. Stephen, 4 Leigh, 581. 

26FED.CAS. — 2 ■ * 



that the debt might be satisfied from the 
forthcoming bond, it is ordered that the 
bill be dismissed without prejudice. 



Case Wo. 15,S51. 

UNITED STATES v. GRAY. 

[2 Cranch, O. O. 675.] i 

Circuit Court. District of Columbia. May Term, 
1826. 

Disorderly House— Evidence of General 
Chakacter. 

1. In a prosecution for keeping a disorderly 
house, the general character of the house is in 
issue, and may -be given in evidence. 

[Disapproved in Henson v. State, 62 Md. 235. 
Cited in brief in Breckinridge v. American 
Cent. Irs. Co., 87 Mo. 64. Cited in Grove 
V. LitUe, 11 Leigh, 192.] 

2. A house kept for the meeting of men and 
women for illegal ind obscene purposes, or for 
the purpose of enticing young girls there for de- 
bauchery, is a disorderly house. 

Indictment [against Henry Gray] for keep- 
ing a disorderly house. 

Upon the trial, THE COURT (CRANCH, 
Chief Judge, doubting,) said the general char- 
acter of the house was in issue, and permit- 
ted the attorney of the United States to give 
evidence of its -general reputation. 

THE COURT also (nem. con.) instructed 
the jury that if they should be satisfied, by 
the evidence, that the defendant kept a 
house for the meeting of men and women for 
illegal and obscene purposes, or for the pur- 
pose of enticing young girls there for de- 
bauchery, the indictment was supported; and 
that it was not necessary that the United 
States should prove all the circumstances laid 
in the indictment by way of aggravation. 



Case 'No. 15,S5S. 

UNITED STATES v. GRAY. 

[3 Cranch, C. C. 681.] a 

Circuit Court, District of Columbia. Dec 
Term, 1829. 

Witness— Slave— Discretion of Court.' 

A slave is not a competent witness against a 
free mulatto net in a state of "servitude by law," 
in a prosecution foi larceny, in Washington 
county, unless at the discretion of the court, 
under the circumstances stated in the act of Ma- 
ryland of 1717, e. 13, and then the slave should 
not be forced or permitted to testify against her 
mother. 

Indictment [against Charity Gray] for lar- 
ceny. The prisoner's daughter, who is a 
slave, was offered as a witness for the Unit- 
ed States. 

Mr. Key, for the prisoner, objected that a 
slave is a witness against a slave only, or a 
free negro or mulatto, "during his servitude 

1 [Reported by Hon. William Cranch, Chief 
Judge. 1 
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by law," and cited the Acts of Maryland of 
1717, c. 13, and 1751, c, 14. 

ORANGH, Chief Judge, mentioned the fol- 
lowing cases in this court: U. S. v. Swann 
[Case No. 16,425], a free mulatto, at Decem- 
ber term, 1803, where the court, being of 
opinion that a slave could not be a witness 
against her, refused a subpoena for the slave. 
U. S. V. Terry [Id. 16,454], at June term, 1S06, 
where this court permitted a slave to be 
sworn for the prisoner. tJ. S. v. Shorter [Id.- 
16,283], a free negro, at December term, 1806, 
same point decided on the authority of the 
ease of U. S. v. Terry [supra]. "D. S. v. Hill 
[Case No. 15,365], a freebom mulatto, De- 
cember term, 1808. Mr. Jones, for the United 
States, offered a slave as a witness. The 
court (Duckett, Circuit Judge, absent,) having 
more carefully considered the Acts of Mary- 
land of 1717, c. 13, and 1751, c 14, § 4, was 
of opinion that a slave is not a competent 
witness against a freeborn mulatto not un- 
der a state of temporary servitude by law. 
U. S. V, Bruce [Case No. 14,076], a slave, at 
December term, 1813, where a slave was 
admitted under the act of 1751, c. 14. 

CRANCH, Circuit Judge, was of opinion 
that the slave was not a competent witness. 

THRUSTON, Circuit Judge, was of opinion 
that, under the third seeti6n of the act of 
1717, c. 13, the court, in its discretion, might 
admit the witness, but that the daughter 
ought not to be forced or permitted to tes- 
tify against her mother. 

MORSELL, Circuit Judge, was of opinion 
that the slave was a competent witness 
against a free negro. 

Verdict for the prisoner. 



Case No. 15,253. 

TJNITED STATES v. GRAY. 

[3 Haz. Reg. U. S. 227.] 

District Court, D. Massachusetts. Oct, 7, 1840. 

Post Office— Conveyixg Lettehs Contrakt to 
Law. 

William C. Gray, of Lowell, was put on 
trial for conveying three letters in his ex- 
press by the Lowell cars, in August, 1839, 
and thereby rendering himself liable to a pen- 
alty of fifty dollars, under the act of congress 
fchapter 275) passed in 1825 [3 Story's Laws, 
p. 1985; 4 Stat. 102]. 

In his charge, DAVIS, District Judge, in- 
structed the jury that Gray, by his arrange- 
ment with the company, came within the 
meaning and intent of the law; but whether 
he did convey the letters as aUeged was a 
question of fact to be determined by the jury, 
from a consideration of the circumstances 
proved. 

When the jury retired, THE COURT ad- 
journed till Saturday, when the jury returned 
with a verdict for the defendant. 
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UNITED STATES v, GREATHOUSE et al. 

[4 Sawy. 457; 2 Abb. U. S. 364.] i 

Circuit Court, N. D. California. Oct. 17, 1863. 

Treasox — "Enemies" — Levying "Wak — Overt 
Acts— GriviNO Aid and Comfokt— Letter op 
Marque — Punishment — Indictment — Joky — 
biskegauu of instructions.' 

1. Although juries in criminal trials have the 
power to disregard the instructions of the court 
on questions of law, and in case of acquittal 
their decision is final, yet it is their duty to take 
the law from the court, and apply it to the facts 
of the case. 

[Cited in U. S. v. Taylor,' 11 Fed. 473; Sparf 
V. U. S., 15 Sup. Ct 284, 156 U. S. 51, 715.] 

[Cited in Territory v. Kee (N. M.) 25 Pac. 
926; State v. Burpee, 65 Vt. 3, 25 Atl. 964.] 

2. Treason having been defined by the consti- 
tution, congress can neither extend nor restrict 
the crime;, its power over the subject is limited 
to prescribing the punishment. 

3. The term "enemies," as used in the consti- 
tutional clause defining treason (Const, art. 3, 
§ 3), applies only to subjects of a foreign power 
in a state of open hostility with us; it does not 
embrace rebels ir insurrection against their own 
government. 

4. To constitute a "levying of war" within the 
meaning of the constitutional clause defining 
treason (Const, art. 3, § 3), there must he an as- 
semblage of persons with force and arms to 
overthrow the government or resist the laws. 

5. If war is levied against the United States, 
all who aia in its prosecution, whether by open 
hostilities in the field, or by performing any part 
in the furtherance of the common object, how- 
ever minute or however remote from the scene 
of action are guilty of treason. 

6. In treason there are no accessories; all 
who engage in rebellion at any stage of its ex- 
istence, or who designedly give to it any species 
of aid and comfort, in whatever part of the coun- 
try they may be, are principals in the commission 
of the crime. 

7. An indictment under section 2 of the act 
of July 17, 1862 (12 Stat. 589], need not use the 
phrase "levying war" specifically; it is sufficient 
to follow the language of the act. 

8. The true construction of the act of July 17, 
1862, for the punishment of treason is, that con- 
gress intended: 1. To preserve the act of 1790 
[1 Stat. 112], which prescribes the death penalty 
in force for the prosecution and punishment of 
offenses committed previous to July 17, 1862, 
unless' the parties accused are convicted under 
the actof the latter date for subsequent offenses; 
and, 2. To punish treason thereafter committed 
with death, or fine and imprisonment, in the dis- 
cretion of the court, unless the treason consists 
in engaging in or assisting a rebellion or insur- 
rection; in which event, the death penalty is to 
be abandoned, and a less penalty to be inflicted. 

9. The purchase of a vessel, and fitting her up 
for service with arms and ammunition, and the 
employment of men to manage it, in pursuance 
of a design to commit hostilities on the high 
seas, in aid of an existing rebellion against the 
United States, are overt acts of treason. 

10. It is not essential to constitute giving aid 
and comfort that the effort to aid should be suc- 
cessful, and actually render assistance. Overt 
acts, which, if successful, would advance the in- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission, 2 Abb. U. S. 364, con- 
tains only a partial reporL] 
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terests of the rebellion, amount to aid and com- 
fort. 
[Cited in Young v. U. S., 97 U. S. 39.] 

11. Belligerent rights conceded to the Confed- 
erate States cannot be invoked for the protection 
of persons entering within the limits of a state 
■which has not seceded, and secretly getting up 
"hostile expeditions against the government. 

12. A letter of marque, issued by an insurrec- 
tionary government erected by some of the states 
-or the people thereof, in rebellion against the 
-authority of the United States, constitutes no de- 
fense to a judicial trial for treason m levying 
Tvar under such letter, so long as the legislative 
-and executive dtpartments have not recognized 
the existence of such government, and its au- 
thority to issue letters of marque. 

[Cited in The Ambrose Light, 25 Fed. 421,] 

On the fifteenth day of March, 1863, the 
.schooner J. M. Chapman was seized in the 
harbor of San Francisco, by the United States 
revenue officers, •while sailing, or about to sail, 
on a cruise in the service of the Confederate 
States, against the commerce of the United 
-States; and the leaders of the expedition, con- 
sisting of Ridgeley Greathouse, Asbury Har- 
pending, Alfred Rubery, William C. Law, 
Lorenzo L. Libby, with several others, were 
indicted, under the act of congress of July 17, 
1862, for engaging in, and giving aid and 
<?omfort to, the then existing rebellion against 
the government of the United States. 

The indictment alleged in substance: (1) 
The existence of a rebellion against the Unit- 
'ed States, their authority and laws; (2) That 
the defendants traitorously engaged in, and 
^ave aid and comfort to, the same; (3) That 
in the execution of their treasonable pur- 
l)0ses, they procured, fitted out and armed a 
vessel to cruise in the service of the rebellion, 
-on the high seas, and commit hostilities 
4igainst the citizens, property and vessels of 
the United States; and that the vessel sailed 
"On such cruise. 

The cause came on for trial at the October 
term of 1863. A nolle prosequi was entered 
4is to Law and Libby, and they became wit- 
nesses for the prosecution. The trial lasted 
several weeks. The testimony showed that 
Harpendlng, a native of Kentucky, and Ru- 
Tjery, a native of England, had for some time 
•contemplated the fitting out of a privateer at 
San Francisco, for the purpose of taking sev- 
•eral of the mail steamships plying between 
that port and Panama, and other vessels. 
"With this object in view, Harpending had 
fljone across the country to Richmond, Vir- 
ginia, and procured from Jefferson Davis, the 
president of the Confederate States, a- letter 
-of marque, authorizing him to prey upon the 
■commerce of the United States, and to burn, 
' "bond, or take any vessels of its citizens; and 
-also a letter of instructions directing him how 
to act, and containing the form of the bond, 
in case any prize taken should be bonded. 
Upon his return to San Francisco, he and 
Rubery made arrangements for the purchase 
•of STjch a vessel as would suit their purpose; 
"but these arrangements afterward failed, on 
account of the dishonor of the drafts drawn- 



for the purchase-money by Rubery, and the 
consequent want of funds. They, also, made 
a voyage to Cerros Island for the purpose of 
examining into its fitness as a depot and as 
a rendezvous, whence to attack the Panama 
steamers. In January or February, 1863, 
Harpending made the acquaintance, at San 
Francisco, of William 0. Law, a ship cap- 
tain; broached to him the project of fitting 
out a privateer; stated what had been done; 
exhibited his letter of marque and instruc- 
tions; solicited him to enter into the enter- 
prise, and assist in procuring a vessel; and 
said, among other things, that, if he had suc- 
ceeded in carrying out his previous arrange- 
ments, he oould easily have taken three of 
the mail steamers. Law agreed to take part 
in the scheme; and soon afterward pointed 
out the schooner J. M. Chapman, a vessel of 
about ninety tons burden, and a fast sailer, 
as well adapted for the intended cruise. Sev- 
eral meetings in reference to the subject took 
place between Harpending, Rubeiy, Law and 
the defendant Greathouse, who had been in- 
troduced by Harpending to Law as a capi- 
talist; and the result was that Greathouse 
purchased the schooner, and furnished money 
to procure arms, ammunitions and stores, and 
to engage a mate and a crew. The next 
morning Law took charge of the schooner; 
moved it to a wharf at the city front; in- 
formed Libby of the project, and induced him 
to go as mate, and engaged four seamen and 
a cook. All this time Greathouse gave ftut 
that he was acting in the interest of, i±ie 
"Liberal Party" in Mexico, and under this 
pretext, arms and ammunition were pur- 
chased, consisting of two brass rifled twelve- 
pounders, shells, fuse, powder, muskets, pis- 
tols, lead, caps and knives. These were 
packed in cases marked "oil-miU" and "ma- 
chineiy," and shipped as quietly as possible; 
and there was also shipped a number of uni- 
forms, such as are usually worn by men on 
vessels of war. A large amount of lumber 
was also purchased and shipped, with which 
to construct berths, a prison room, and a 
lower deck. While these preparations were 
going on, and every thing was being made 
ready to get off, the relations in which the 
participants were to stand in respect to one 
another were arranged. It was settled that 
Greathouse, in consideration of the material 
aid he had furnished, should be first, and that 
Law should be sailing-master, and second in 
charge. There was some discussion as to the 
share each was to have in the fruits of the 
expedition; and though nothing definite was 
settled, it was understood that Greathouse 
was to have the largest share, Harpending 
the next. Law next, Rubery fourth, and Lib- 
by fifth. The plan of the cruise was to sail 
from San Francisco on Sunday, March 15th, 
1863, to the island of Guadalupe, which lies 
some three hundred miles off the coast of Cali- 
fornia; there land Harpending :and the fight- 
ing men, who were to be shipped on the 
, night of Saturday, March 14 j thence proceed 
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to Manzanillo, and discharge such freight as 
might he taken; then return to Guadalupe, 
and fit the schooner for privateering purposes; 
then proceed again to Manzanillo, where the 
men were to be enrolled and their names in- 
serted in the letter of marque, a copy of which 
was thereupon to be forwarded to the govern- 
ment of the Confederate States. It was their 
plan first, to capture a steamer bound from 
San Francisco to Panama, on its an-ival at 
Manzanillo, land its passengers, and with the 
steamer thus taken, capture a second steam- 
er; next to seize a vessel from San Francisco, 
then engaged in recovering treasure from the 
wreck of the steamer G*olden Gate; thence 
they were to go to the Chineha Islands, and 
bum United States vessels there; thence to 
the China Sea, and finally into the Indian 
Ocean. In pursuance of this plan, and to 
prevent suspicion, the schooner was "put up" 
for Manzanillo. A partial cargo was shippea 
on board, and Law cleared at the custom- 
house for that port, signing and swearing to 
a false manifest. On the night of March 14, 
in accordance with the plan arranged, all the 
participants went on board. Fifteen persons, 
who had been employed by Harpending as 
privateersmen, were placed in the hold in an 
open space left for them an^ong the cargt 
directly under the main hatch. The only per- 
son absent was Law, who remained on shore 
with the tmderstanding that he should be on 
hand before morning. It afterward appeared 
that he had become intoxicated, and did not 
get down to keep his appointment imtil after 
the schooner had been seized. 

During the evening, Hubery had heard ru- 
mors that the vessel was to be overhauled, 
and as the morning approached and Law did 
not appea*, he proposed sailing without him. 
At daylight, Law being still absent, Libby 
cast ofe the lines and began working the' 
schooner out from the wharf into the stream. 
The mainsail was partially hoisted; but no 
sooner had the Tyharf been left, than two 
boats were observed putting off from the 
United States sloop-of-war Cyane, then lying 
at anchor in the bay. As they headed for 
the schooner, Libhy, pointing at them, said 
to Greathouse that they were after them. 
Rubei-y then insisted on running up the sails; 
but Libby replied that there was no wind, 
and it would be useless. In a few minutes 
afterward, the schooner was boarded and 
seized by the officers of the United States, 
and the enterprise nipped in the bud. Scarce- 
ly had the seizure been effected, when Law 
made his appearance on board and was ar- 
rested with the others. The revenue officers 
of the United States had been aware of the 
intended enterprise from an early period, and 
maintained a constant watch night and day 
on the vessel. They knew the character of 
the cargo, which had been carefully noted 
by the watchmen; were aware of the ship- 
ment of arms, and saw the cases with their 
false marks. On the Saturday afternoon 
when the schooner was cleared for Manza- 



nillo, they increased the watch, chartered a. 
steam-tug, and put i>olicemen on board. They 
also made arrangements for the reception and 
confinement of prisoners at the United States- 
fortifications on Alcatraz Island, and pro- 
cured the two boats with their crews from the- 
war-ship Cyane, to act in conjunction with 
them on a given signal. In the evening, the 
revenue officers themselves went on board the- 
tug, proceeded to a wharf nest that at which, 
the J. M. Chapman lay, and watched the men 
going on board, When the schooner east off" 
its lines at daylight and headed out into 
the stream, the boats from the Cyane put 
off and boarded it according to previous ar- 
rangement; and at the same time the tug 
steamed up. Greathouse and Libby were ort 
deck; the others were below. Fifteen men 
were found in the hold under the hatch, be- 
sides two sailors, who had been placed there 
over night to prevent them from leaving the- 
vessel. A search being instituted for papers, 
a number of scraps, some torn, some chewed, 
and some partially burned, were found strewn 
about the hold. The two sailors confined tes- 
tified that some of the party had employed 
the time intervening between the boarding" 
of the vessel and the opening of the hatchway 
in destroying papers. Loaded pistols and 
bowie-knives were found stowed away in the- 
interstices between the packages of the cargo. 
In the baggage of Harpending and Rubery 
were found, among other papers, a procla- 
mation to the people of California to throw 
off the authority of the United States; a plart 
for the capture of the United States forts at 
San Francisco, and pai-ticularly Alcatraz; also,, 
the form of *an oath of fidelity to their cause, 
with an imprecation of vengeance on all who- 
should prove false. It was shown that some 
of these papers were in the handwriting of 
Harpending; and Eubery admitted that he 
and one of the defendants had spent some- 
time in preparing the oaths. After the sei- 
zure and arrest, the prisoners were taken to- 
Alcati-az and confined. The schooner was un- 
loaded, and the arms and munitions exam- 
ined. An ai'my officer testified that, in his- 
opinion, the schooner might have destroyed a. 
Panama steamer; but naval officers expressed 
a doubt whether this could have been done. 
The defense offered no testimony; but 
claimed, among other things, that a state of 
war existed between the United States and 
the Confederate States; that the latter were- 
entitled to, and had in fact received from the 
former, belligerent rights; that privateering^ 
on the part of either side was a legitimat& 
mode of warfare, and made those engaged- 
amenable only to the laws of war; that at 
least, the defendants could not then be held 
to have committed any offense of which the- 
court could take jurisdiction. They- also 
claimed that the schooner had not started on. 
her voyage, but had left the wharf with the- 
intention of anchoring in the stream and 
waiting there for the captain and papers; 
that whatever the ultimate intention might 
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liave been, there had, m fact, been no com- 
mencement of the cruise, and thaf, at any 
rate, no offense eould have been committed 
until the schooner had reached Manzaniilo, 
41 nd been ready to commence hostilities. They 
finally insisted that there could be no trea- 
son 'and no conviction under the indictment, 
for the reason that "aid and comfort" had not 
Ijeeii actually given. 

William H. Sharp, U. S. Atty., and Thomp- 
son Campbell, for the United States. 

Delos Lake and Alexander Campbell, for 
defendants. 

Before FIELD, Circuit Justice, and HOFF- 
MAN, District Judge. 

FIELD, Circuit Justice (charging jury). 
Before proceeding to give any instructions 
in this case, it may be proper to briefly call 
attention to your appropriate and only prov- 
ince in the determination of the issues pre- 
sented. There prevails a very general, but 
-an erroneous opinion, that in all criminal 
cases the Jury are the judges as well of the 
law as of the fact— that is, that they have 
-a right to disregard the law as laid down by 
the court, and to follow their own notions 
on the subject. Such is not the right of the 
Jury. They have the power, it is true, to 
■disregard the instructions of the court, and 
in case of acquittal their decision will be 
final— for new trials are not granted in crim- 
inal cases where a verdict has passed in 
favor of the defendant; but they have no 
moral right to adopt their own views of 
the law. It is their duty to take the law 
from the court and apply it to the facts of 
the case. It is the province of the court, and 
■of the court alone, to determine all questions 
■of law arising in the progress of a trial; and 
it is the province of the jury to pass upon 
the evidence and determine all contested 
■questions of fact. The responsibility of de- 
-ciding correctly as to the law rests solely 
with the court, and the responsibility of 
finding correctly the facts, rests solely with 
the jury. The separation of the functions 
of the court from those of the jury, in this 
respect, is essential to the efficacy and safe- 
ty of jury trials. Any other doctrine would 
lead only to confusion and uncertainty in 
the administration of justice. "I hold it," 
says Mr. Justice Story, "the most sacred con- 
stitutional right of every party accused of 
■crime, that the jury should respond as to 
the facts, and the court as to the law. 
* * * This is the right of every citizen, 
•and it is his only protection." You will 
therefore, in this ease, gentlemen, take the 
law from the court, and follow it. If the 
•court err, the responsibility will not be shar- 
ed by you. 

The defendants are indicted for engaging 
in, and giving aid and comfort to, the exist- 
ing rebellion against the government of the 
United States. The indictment is framed 
under the second section of the act of con- 



gress of July 17, 1862, entitled "An act to 
suppress insurrection, to punish treason and 
rebellion, to seize and confiscate the property 
of rebels, and for other purposes;" and it 
charges the commission of acts, which, in 
the judgment of the court, amount to treason 
within the meaning of the constitution. 
Treason is the only crime defined by the 
constitution. That instrument declares that 
"treason against the United States shall con- 
sist only in levying war against them, or 
in adhering to their enemies, giving them 
aid and comfort." The clause was borrowed 
from an ancient English statute, enacted in 
the year 1352, in the reign of Edward in,, 
commonly known as the "Statute of Trea- 
sons." Previous to the passage of that stat- 
ute there was great uncertainty as to what 
constituted treason. Numerous ofCenseswere 
raised to its grade by arbitrary constructions 
of the law. The statute was passed to re- 
move this uncertainty, and to restrain the 
power of the crown to oppress the subject 
by constructions of this character. It com- 
prehends all treason under seven distinct 
branches. The framers of our constitution 
selected one of these branches, and declared 
that treason against the United States should 
be restricted to the acts which it designates. 
"Treason against the United States," is the 
language adopted, "sljall consist only in levy- 
ing war against tjiem, or adhering to their 
enemies, giving them aid and 'comfort" No 
other acts can be declared to constitute the 
offense. Congress can neither extend, nor re- 
strict, nor define the crime. Its power over 
the subject is limited to prescribing the pun- 
ishment. 

At the time the constitution was framed, 
the language incorporated into it, from the 
English statute, had received judicial con- 
struction, and acquired a definite meaning; 
and that meaning has been generally adopt- 
ed by the courts of the United States. Thus 
Chief Justice Marshall, in commenting upon 
the term "levying war," says: "It is a tech- 
nical term. It is used in a very old statute 
of that country whose language is our lan- 
guage, and whose laws form the substratum 
of our laws. It is scarcely conceivable that 
the term was not employed by the framers 
of our constitution in the sense which had 
been affixed to it by those from whom we 
borrowed it. So far as the meaning of any 
terms, particularly terms of art, is com- 
pletely ascertained, those by whom they are 
employed must be considered as employing 
them in that ascertained meaning, unless 
the contrary be proved by the context. It 
is, therefore, reasonable to suppose, unless 
it be incompatible with other expressions of 
the constitution, that the term 'levying war' 
is used in that instrument in the same sense 
in which it was understood, in England and 
in this country, to have been used in stat- 
ute 25 of Edward HX, from which it is bor- 
rowed." 
The constitutional provision, as you per- 



U. S. V. GREATHOUSE (Case No. 15,254) 

ceive, is divided into two "clauses, "levying 
war against tlie United States," and "ad- 
hering to their enemies, giving them aid and 
comfort." The term "enemies," as used in 
the second clause, according to its settled 
meaning, at the time the constitution was 
adopted, applies only to the subjects of a 
foreign power in a state of open hostility 
with us. It does not embrace rebels in in- 
sui-rection against their own government. 
An enemy is always the subject of a foreign 
power who owes no allegiance to our gov- 
ernment or country. We may, therefore, 
omit all consideration of this second clause 
in the constitutional definition of treason. 
To convict the defendants they must be 
brought within the first clause of the defini- 
tion. They must be shown to have commit- 
ted acts which amount to a levying of war 
against the United States. To constitute a 
levying of war there must be an assemblage 
of persons in force, to overthrow the govern- 
ment, or to coerce its conduct. The words 
embrace not only those acts by which war 
is brought into existence, but also those acts 
by which war is prosecuted. They levy war 
who create or carry on war. The offense is 
complete, whether the force be directed to 
the entire overthrow of the government 
throughout the country, or only in certain 
portions of the country, or to defeat the ex- 
ecution and compel the repeal of one of its 
public laws. 

It is not, however, necessary that I should 
go into any close definition of the words 
"levying war," for it is not sought to apply 
them to any doubtful case. War has been 
levied against the United States. War of 
gigantic proportions is now waged against 
them, and the government is struggling with 
it for its life. War being levied, all who 
aid in its prosecution, whether by open hos- 
tilities in the field, or by performing any part 
in the furtherance of the common object, 
"however minute or however remote from 
the scene of action," are equally guilty of 
treason within the constitutional provision. 
In treason there are no accessories; all who 
engage in the rebellion at any stage of its 
existence, or who designedly give to it any 
species of aid and comfort, in whatever part 
of" the country they may be, stand on the 
same platform; they are all principals in 
the commission of the crime; they are all 
levying war against the United States. 

In Ex parte Bollman and Ex parte Swart- 
wout, 4 Oranch [8 U. S.] 127, Mr. Chief Jus- 
tice Marshall, in delivering the opinion of the 
supreme court of the United States, said: 
"It is not the intention of the court to say 
that no individual can be guilty of this 
crime who has not appeared in arms against 
his country. On the contrary, if war be 
actually levied— that is, if a body of men be 
actually assembled for the purpose of effect- 
ing by force a treasonable purpose— all those 
who perform any part, however minute, or 
however remote from the scene of action, 
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and who are" actually leagued in the general 
conspiracy, are to be considered as traitors,"^ 
And in commenting upon this language, on. 
the trial of Burr, the same distinguished 
judge said: "According to the opinion, it is: 
not enough to be leagued in the conspiracy, 
and that war be levied, but it is also neces- 
sary to perform a part; that part is the act 
of levying war. That part, it is true, may 
be minute; it may not be the actual appear- 
ance in arms, and it may be remote from 
the scene of action, that is, from the place- 
where the army is assembled; but it must 
be a part, and that part must be performed 
by a person who is leagued in the conspiracy. 
This part, however minute or remote, con- 
stitutes the overt act, of which alone the- 
person who performs it can be convicted.'* 
2 Burr's Trial, 438, 439. The indictment irt 
the present case, as I have already stated, 
is based upon the second section of the act 
of July 17, 1862. The constitution, althougJi 
defining treason, leaves to congress the au- 
thority to prescribe its punishment. In 1790,. 
congress passed an act fixing to the offense- 
the penalty of death. By the first section of 
the act of July, 1862, congress gave a dis- 
cretionary power to the courts to inflict the^ 
penalty of death, or fine and imprisonment, 
providing that in either case the slaves of 
the party convicted, if any he have, shall bfr 
liberated. The second section of the act de- 
clares "that if any person shall hereafter- 
incite, set on foot, assist, or engage in any 
rebellion or insurrection against the author- 
ity of the United States, or the laws thereof, 
or shall give aid or comfort thereto, or shall 
engage in or give aid and comfort to any 
such existing rebellion or insurrection, and 
be convicted thereof, such person shall be 
punished by imprisonment for a period not 
exceeding ten years, or by a fine not exceed- 
ing $10,000, and by the liberation of all his^ 
slaves, if any he have, or by both said pun- 
ishments, at the direction of the court" The 
fourth section provides that the act shall not 
be construed in any way to affect or alter 
the prosecution, conviction or punishment of 
any person guilty of treason before its pas- 
sage, unless convicted under the act. 

There would seem, upon a first examina- 
tion, to be an inconsistency between the- 
first .and second sections of this act— the^ 
first section declaring a particular punish- 
ment for treason, and the second declaring, 
for acts which may constitute treason, a 
different punishment. It appears from the 
debate in the senate of the United States, 
when the second section was under consider- 
ation, that it was the opinion of several 
senators that the commission of the acts 
which it designates might, under some cir- 
cumstances, constitute an offense less than- 
treason. The constitution, as you have seen, 
declares that "treason against the United 
StatCiS shall consist only in levying war ojr 
in adhering to their enemies, giving them 
aid and comfort" Rebels not being ene- 
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mies within its meaning, an indictment al- 
leging the giving of aid and comfort to them 
had been, as was stated, held defectiye. 
But if such ruling had been made, it was 
made, we may presume, not because the 
giving of aid and comfort to rebels was not 
treason, but because the parties giving such 
aid and comfort were equally involved in 
guilt with those in open hostilities and 
should havS been indicted for levying wax; 
for every species of aid and comfort which, 
if given to a foi-eign enemy, would con- 
stitute treason witliin the second clause of 
the constitutional provision— adhering to the 
enemies of the United States— would, if giv- 
en to the rebels in insun*ection against the 
government, constitute a levying of war 
under the first clause. The second section 
of the act, however, relieves the subject 
from any difficulty so far as the form of the 
indictment is concerned. It is not neces- 
sary now to use specifically the term "levy- 
ing war;" it will be sufficient if the indict- 
ment follows the language of the act, as the 
indictment does in the present ease. But 
we are unable to conceive of any act desig- 
nated in the second section which would 
not constitute treason, except perhaps as 
suggested by my associate, that of inciting 
to a rebellion. If we lay aside the discus- 
sion in the senate, and read the several sec- 
tions of the act together, the apparent in- 
consistency disappears. Looking at the act 
alone, we conclude that congress intended: 

1. To preserve the act of 1790, which pre- 
scribes the penalty of death, in force for the 
prosecution and punishment of. offenses com- 
mitted previous to July 17, 1862, unless the 
parties accused are convicted under the act" 
of the latter date for subsequent offenses; 

2. To punish treason thereafter committed 
with death, or fine and imprisonment, in 
the discretion of the court, unless the 'trea- 
son consist in engaging in or assisting a 
rebellion or insurrection against the author- 
ity of the United States, or the laws there- 
of, in which event the death penalty is to 
be abandoned, and a less penalty inflicted. 
By this construction, the apparent incon- 
sistency in the provisions of the different 
sections is avoided, and effect given to each 
clause of the act. The defendants are there- 
fore in fact on trial for treason, and they 
have had all the protection and privileges 
allowed to parties accused of treason, with- 
out being liable, in case of conviction, to 
the penalty which all other civilized nations 
have awarded to this, the highest of crimes 
known to the law. 

The indictment charges that on the six- 
teenth of March, 1863, and long before and 
since, an open and public rebellion by cer- 
tain citizens of the United States, under a 
pretended government called the Confeder- 
ate States of America, has existed against 
the United States and their authority and 
laws; that the defendants, in disregard of 
their allegiance to the United States, did 



on that day, and divers other times before 
and since, at the city of San Francisco, 
"maliciously and traitorously" engage in, 
and give aid and comfort to the said re- 
bellion; that in the prosecution and execu- 
tion of their "treasonable and traitorous" 
purposes, they procured, prepared, fitted out 
and armed a schooner called the J. M. Chap- 
man, then lying within the port of San 
Francisco, with the intent that the same 
should be employed in the service of the 
rebellion, to cruise on the high seas, and 
commit hostilities upon the citizens, prop- 
erty and vessels of the United States; and 
that they entered upon the said schooner 
and sailed from the port of San Francisco 
upon such cruise in the seiTiee of said re- 
bellion. In other words, the indictment al- 
leges: 1. The existence of a rebellion against 
the United States, their authoi-ity and laws; 

2. That the defendants traitorously engaged 
in and gave aid and comfort to the same; 

3. That in the execution of their treasonable 
and traitorous purposes, they procured, fitted 
out, and armed a vessel to cruise in the 
service of the rebellion upon the high seas, 
and commit hostilities against the citizens, 
property and vessels of the United States; 

4. That they sailed in their vessel from 
the port of San Francisco upon such cruise 
in the service of the rebellion. 

The existence of the rebellion is a matter 
of public notoriety, and like matters of gen- 
eral and public concern to the whole coun- 
try, may be taken notice of by judges and 
juries without that particular proof which 
is required of the other matters charged. 
The public notoriety, the proclamations of 
the president, and the acts of congress are 
sufficie'nt proof of the allegation of the in- 
dictment in this respect The same noto- 
riety and public documents are also suffi- 
cient proof that the rebellion is organized 
and carried on under a pretended govern- 
ment, called the Confederate States of Amer- 
ica. 

As to the treasonable purposes of the de- 
fendants there 'is no conflict in the evidence. 
It is true the principal witnesses of the 
government are, according to their own 
statements, co-conspiratoi"s with the defend- 
ants and equally involved in guilt with 
them, if guilt there be in any of them. But 
their testimony, as you have seen, has been 
corroboi-ated in many of .its essential de- 
tails. You are, however, the exclusive 
judges of its credibility. The court will 
only say to you that there is no rule of law 
which excludes the testimony of an accom- 
plice, or prevents you from giving credence 
to it, when it has been corroborated in ma- 
terial particulax-s. Indeed, gentlemen, I 
have not been able to perceive from the 
argument of counsel that the truth of the 
material portions of their testimony has 
been seriously controverted. 

It is not necessary that I should state in 
detail the evidence produced. I do not pro- 
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pose to do so. It is suflSeient to refer to 
its general purport. It is not denied, and 
will not be denied, that the evidence tends 
to establish that Harpending obtained from 
the president of the so-called Confederate 
States a letter of marque — a commission to 
cruise in their seiviee on the high seas, in 
a private armed vessel, and commit hostili- 
ties against the citizens, vessels and property 
of the United States; that his co-defendants 
and others entered into a conspiracy with 
him to purchase, and fit out, and arm a vessel, 
and cruise under the said letter of marque, 
in the Service of the rebellion; that in pur- 
suance of the conspiracy they purchased the 
schooner J. il. Chapman; that they pur- 
chased cannon, shells and ammunition, and 
the means usually required in enterprises of 
that kind, and placed them on board the 
vessel; that they employed men for the 
management of the vessel; and that, when 
everything was in readiness, they started 
with the vessel from the wharf, with the 
intention to sail from the port of San Fran- 
cisco on the arrival on board of the captain, 
who was momentarily expected. Gentlemen, 
I do not propose to say anything to you 
upon the much disputed questions whether 
or not the vessel ever did, in fact, sail from 
the port of San Francisco, or whether, if she 
did sail, she started on the hostile expedi- 
tion. In the judgment of the court they 
are immaterial, if you find the facts to be 
what I have said the evidence tends to es- 
tablish. 

When Harpending received the letter of 
marque, with the intention of using it, if 
such be the case (and it is stated by one of 
the witnesses that he represented that he 
went on horseback over the plains expressly 
to obtain it), he became leagued with the in- 
surgents—the conspiracy .between him and 
the chiefs of the rebellion was complete; it 
was a conspiracy to commit hostilities on the 
high seas against the United States, their 
authority and laws. If the other defendants 
united with him to carry out the hostile ex- 
pedition, they, too, became leagued with him 
and the insurgent chiefs in Virginia in the 
general conspiracy. The subsequent purchas- 
ing of the vessel, and the guns, and the am- 
munition, and the employment of the men to 
manage the vessel, if these acts were done 
in furtherance of the common design, were 
overt acts of treason. Together, these acts 
complete th'e essential charge of the indict- 
ment. In doing them, the defendants were 
performing a part in aid of the great re- 
bellion. They were giving it aid and com- 
fort. 

It is not essential to constitute the giving 
of aid and comfort that the enterprise com- 
menced should be successful and actually 
render assistance. If, for example, a v^sel 
fully equipped and armed in the service of 
the rebellion should fail in its attack upon 
one of our vessels and be itself captured, no 
assistance would in truth be rendered to the 



rebellion; but yet, in judgment of law, in 
legal intent, the aid and comfort would be 
given. So if a letter containing important 
intelligence for the insurgents be forwarded, 
the aid and comfort are given, though the 
letter be intercepted on its way. Thus Fos- 
ter, in his treatise on Grown Law, says: 
"And the bare sending money or provisions, 
or sending intelligence to rebels or enemies, 
which in most cases is the most effecutal aid 
that can be given them, wiU. make a man a 
traitor, though the money or intelligence 
should happen to be intercepted; for the par- 
ty in sending it did ail he could; the treason 
was complete on his part, though it had not 
the effect he intended." 

Wherever overt acts have been committed 
which, in their natural consequence, if suc- 
cessful, would encourage and advance the in- 
terests of the rebellion, in judgment of law 
aid and comfort are given. Whether aid and 
comfort are given— the overt acts of treason 
being established— is not left to the balancing 
of probabilities— it is a conclusion of law. 

If the defendants obtained a letter of mar- 
que from the president of the so-called Con- 
federate States, the fact does not exempt 
them from prosecution in the tribunals of 
the country for the acts charged in the in- 
dictment. The existence of civil war, and 
the application of the rules of war to par- 
ticular cases, under special circumstances, 
do not imply the renunciation or waiver by 
the federal government of any of its munic- 
ipal rights as sovereign toward the citizens 
of the seceded states. 

As matter of policy and humanity, the gov- 
ernment of the United States has treated the 
citizens of . the so-called Confederate States, 
taken in Open hostilities, as prisoners of war, 
and has thus exempted them from trial for 
violation of its municipal laws. But the 
courts have no such dispensing power; they 
can only enforce the laws as they find them 
upon the statute-book. They cannot treat 
any new government as having authority to 
issue commissions or letters of marque which 
will afford protection to its citizens until the 
legislative and executive departments have 
recognized its existence. The judiciary fol- 
lows the political department of the govern- 
ment in these particulars. By that depart- 
ment the rules of war have been applied on- 
ly in special cases; and notwithstanding the 
application, congress has legislated in nu- 
merous instances for the punishment of all 
parties engaged in or rendering assistance in 
any way to the existing rebellion. The law 
under which the defendants are indicted was 
passed after captives in war had been treat- 
ed and exchanged as prisoners of war, ia 
numerous instances. 

But even if full belligerent rights had been 
conceded to the Confederate States, such 
rights could not be invoked for the protection 
of persons entering within the limits of 
states which have never seceded, and se- 
cretly getting up hostile expeditions against 
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-our government and its authority and'la^svs, 
The local and temporaiy allegiance, wMeh 
^very one — citizen or alien — owes to the gov- 
ernment under •which he at the time lives, is 
sufficient to subject him to the penalties of 
treason. 

These, gentlemen, constitute all the in- 
structions I have to give. My associate, 
Judge HOFFMAN, will submit some further 
observations to you. The case is one of much 
intei'est—not because it is the only case for 
ti-eason tried in the state, but because of the 
great importance of the principles involved. 
As' you will weigh carefully the evidence, 
-and be guided by the instructions of the 
■c:ourt, you will have no difficulty in reaching 
an intelligent and just verdict. 

HOFFMAN, District Judge (charging jury). 
At the request of the presiding judge, I have 
prepared some observations which, in my 
judgment, it is not impo?:tant that I should 
read. The ruling of the court on the prin- 
cipal point involved, a ruling in which I en- 
tirely concur, renders immaterial much of 
what I am about to say to you. As, how- 
-ever, the presiding judge deems it proper 
that our views should be made tnown on 
-all the points debated at the bar, I will read 
what I have prepared, premising that if in 
anything I shall go beyond the charge just 
■delivered, what- 1 say is to be taken as the 
expression of my individual opinion. The 
charge of the presiding judge is to be ex- 
<:lusively received as the opinion and in- 
structions of the court 

The defendants in this case are indicted 
under the second section of the act of July, 
1862. The indictment in substance charges 
them with having engaged in, and given aid 
^and comfort to the existing rebellion, by 
fitting out, arming and equipping a vessel, 
with intent that she should cruise in the 
:service of the so-called Confederate States, 
under a letter of marque issued by the pre- 
tended authorities of those states, against 
■the vessels and commerce of the United 
States. And that she did in fact sail from 
this port in such service, and under a letter 
-of marque, on the alleged cruise. 

In the constitution of the United States it 
is declared that the crime of treason shall 
consist only in levying war against the Unit- 
ed States, and in adhering to their enemies, 
giving them aid and comfort. The last 
branch of this definition has always been ad- 
mitted to apply only to cases of adhering, 
and giving aid and comfort to, foreign pub- 
lic enemies. It was therefore held tliat an 
Indictment charging the defendant with hav- 
ing given aid and comfort to domestic rebels 
was bad, and that the acts should be charged 
as "a levying of war against the United 
States." It appears, however, to have been 
-considered by congress that some acts might 
be committed which would constitute an 
■"engaging in the present rebellion, and giv- 
ing it' aid and comfort," which would not 



amount to a levying of war, or to the crime 
of treason, within the meaning of the consti- 
tution. Under this idea, the act of 1862, in 
its first section, re-enacts the former statute 
against treason eo nomine, but modifies, in 
some respects, the penalty, while the second 
section denounces, as if it were a different 
offense, the "engaging in, and giving aid and 
comfort to, the existing rebellion." We have 
not been able to concur in the view which 
congi-ess seems to have taken of the offenses 
created by these sections. 

Eveiy act which, if performed with regard 
to a public and foreign enemy, would amount 
to "an adhering to him, giving him aid and 
comfort," will, with regard to a domestic re- 
bellion, constitute a levying of war. And, 
conversely, every act which, with regard to 
a domestic rebellion, will constitute "a levy- 
ing -of war," will, with regard to a foreign 
enemy, constitute "an adhering to him, giv- 
ing him aid and comfort." "Every species 
of aid or comfort," says East, "which, when 
given to a rebel within the realm, would 
make the subject guilty of levying war, will, 
if given to an enemy, whether within or with- 
out the realm, make the party guilty of ad- 
hering to the king's enemies;" a.nd for this 
he cites numerous authorities. 1 East, Crown 
Law, 78. That this must be so is evident 
on grounds of reason alone. As the fi^amers 
of the constitution restricted the crime of 
treason to two classes of cases only, the one 
"adhering to the public enemy, giving him 
aid and comfort;" the other "le-vying war 
against the United States," what motive can 
be suggested for attaching any less guilt 
to him who aids and comforts a rebellion, 
than to him who aids and comforts a pub- 
lic enemy? A moment's consideration of the 
magnitude and power of the present rebel- 
lion, its aim not merely to change the form 
of government, or to resist the laws, but to 
dismember the country, and to destroy for- 
ever our integrity as a* nation, and to inflict 
a fatal blow on the cause of human progress 
and civilization, will convince us that the 
dangers to be apprehended are as great, and 
the guilt of the actors as deep, when aid and 
comfort are given to a domestic rebellion, as 
when given to a public enemy. If, then, 
every species of aid and^ comfort given to the 
present rebellion constitutes a levying of war, 
it follows that in the two sections of the act 
referred to, congress has denounced the same 
crime; and that a party amenable to the 
second section for having "engaged in the 
rebellion and given it aid and comfort," must 
also be guilty of treason by levying war 
against the United States. 

As, then, the offenses described are sub- 
stantially the same, though a different pen- 
alty is attached to their commission by -the 
sections referred to, it was held by the court, 
under the first indictment, which was in 
terms for treason, that the smaller penalty 
could alone be inflicted, that the prisoners 
could not be capitally punished, and could 
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therefore be admitted to iDaiL On the same 
grounds, it Avas considered that under the 
present indictment, which pursues the lan- 
^age of the second section, the offense char- 
ged was treason; that both the offense as de- 
scribed and the overt acts charged amounted 
to that crime, and that the accused were en- 
titled to all the privileges secured by the con- 
stitution or allowed by law to parties on trial 
for treason; and this, notwithstanding that 
in consequence of the legislation referred to, 
the penalty of treason could not be inflicted. 
In determining, therefore, whether the de- 
fendants can be convicted under this indict- 
ment, it will be proper to consider whether 
their acts constitute in law "a levying of 
war;" for "an engaging in a rebellion and 
giving it aid and comfort," amounts to a 
levying of war; whUe at the same time we 
may also inquire whether their acts are such 
as would, if done with regard to a public ene- 
my, constitute an adherence to him, "giving 
hira aid and comfort" 

With regard to levying of war, it is said 
by Mr. Chief Justice Marshall, that "when 
war is actually levied, that is, if a body of 
men be actually assembled for the piirpose 
of effecting by force a treasonable purpose, 
all those who perform a part, however mi- 
nute or however remote from the scene of 
action, and who are actually leagued in the 
genei-al conspiracy, are to be considered as 
traitors." That war has actually been levied, 
and is now desolating a large portion of our 
country, is not disputed. The question then 
is, have the defendants leagued themselves 
with the rebellion, and in furtherance of the 
common design, performed a part, however 
minute, toward its accomplishment? 

You have heard the testimony adduced to 
establish the treasonable designs long since 
entertained and attempted to be put in ex- 
ecution by the accused; that in furtherance 
of this design a letter of marque was pro- 
cured from the authorities of the so-called 
Confederate States; that a vessel was pur- 
chased, arms and ammunition placed on board, 
and a crew engaged for the enterprise, who, 
if not actually apprised of all the designs 
of the leaders, were selected by them for 
the purpose of using them as the crew, and 
with the full assurance that they would be 
willing or could be compelled to embark in 
the enterprise; that a false manifest and bills 
of lading were prepared, the vessel cleared, 
; and the men mustered in her hold, armed 
and ready to set sail; that she started from 
the wharf, was pursued, and after an abor- 
tive attempt to escape and continue on her 
voyage, and some preparations for resist- 
ance, she was captured. The intention with 
which all these things were done is not 
doubtful. They were done with the view of 
arming and fitting out the vessel to sail as 
a privateer against the commerce of the 
United States, and thus to take part in, and 
on the ocean to carry on the war, which, in 
other portions of the country, is now being 



levied against the United States. They 
were done in furtherance of the common pur- 
pose of the rebels elsewhere engaged, and in 
league with them to accomplish the objects, 
of the rebellion. 

If you believe, from the evidence, that 
these acts were done with the purpose and 
intention I have stated, they are sufficient, 
in the opinion of the court, to constitute a- 
"levying of war" against the United States 
within the meaning of the constitution. 
Much stress was laid by the defendant's, 
counsel on the fact that it was stated by 
Libby to have been the design of the par- 
ties to proceed to Manzanillo, and there to* 
fill up the letter of marque, enroll the names- 
of the crew, and dispatch a copy of the let- 
ter of marque, with the names of the crew 
attached, to the authorities of the Confed- 
erate States. But it has appeared to us that 
that circumstance is immaterial. The letter- 
of marque seems .to have been issued in. 
blank, that is, the name of the vessel, her 
tonnage, and other particulars usually insert- 
ed, were left to be filled up when the vessel 
was procured. Obtained, as this letter must 
have b6en, in advance of the procurement of* 
any vessel or enlisting of a crew, it could 
have been issued in no other form so as to- 
serve its purpose. But it was in the hands 
of the defendants, ready to be filled up at- 
any moment. There is no proof that after 
Law saw it, it may not have been filled up- 
whenever those who held it saw fit to do so.- 
Its importance in this case does not consist 
in any authority it gave to levy war on the- 
United States, to confer which, had it been 
issued by a belligerent power, the observance 
of every formality might be necessary; but 
as showing that the defendants were in 
league with the rebellion, and that they were- 
co-operating with those actually levying war- 
in other parts of the country, for the attain- 
ment of a common object. 

But the indictment charges, not "a levying 
of war," but "an engaging in the rebellion, 
and giving to it aid and comfort." Although, a&- 
before observed, these charges amount to a' 
levying of war, yet it will be convenient to^ 
consider for a moment whether the overt 
acts proved against these defendants are^ 
such as would, if done in aid of a public en- 
emy, constitute "an adherence to him, giv- 
ing him aid and comfort." For you will per- ■ 
ceive that the terms employed are those here- 
tofore used with respect to treason, by aiding- 
a public enemy; and they are now, for the- 
first time, applied to acts done in aid of a 
domestic rebellion. The nature of the acts^ 
constituting the offense, with reference to a 
public enemy, may therefore properly be con- 
sidered in this inquixy; for it is evident that 
congress referred, by this section, to such' 
acts as would, if done in aid of a public ene- 
my, have constituted "an adherence to him,, 
giving him aid and comfort" 

It is perhaps not easy, by a general defini- 
tion, to describe all the acts which would 
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amount, in judgment of law, to a giving of 
aia and comfort to an enemy- The text writ- 
ers, as we liave seen, describe it on general 
terms as including all such acts as would, if 
given to a rebel within the realm, amount 
to "a levying of war." What constitutes a 
levying of war has already been considered; 
but in the point of view in which I am now 
treating the question, it is necessary to ex- 
amine what acts have been held to be "a 
giving of aid and comfort" to a public enemy, 
and to see whether the acts committed by 
the defendants in respect of this rebellion 
are of the same nature. 

Among the eases mentioned by the writers 
of "an adhering to the enemy, giving him 
aid and comfort," are the following: Raising 
men in England with intent to dethrone the 
kmg, and sending them abroad to the enemy 
(the French). Taking treasonable papers in 
a boat to go on board a vessel bound to 
Prance, where they were to be used for trea- 
sonable purposes; and, indeed, every species 
of treasonable correspondence with the ene- 
my, although the intelligence may not have 
reached him. And, in general, the mere 
sending of money, provisions or intelligence 
to the enemy, is giving him aid and comfort, 
though on the way they should happen to be 
intercepted, and never reach him. So, too, 
it has been held that cruising on the king's 
subjects under a French commission, France 
being then at war with England, is an ad- 
hering to the king's enemies, though no other 
act of hostility was laid or proved. It was 
not denied at the bar that a similar act, un- 
der a letter of marque issued by the author- 
ities of the so-called Confederate States, 
would constitute both a levying of war and 
an "engaging in the rebellion, giving it aid 
and comfort." 

But it was contended that in this case the 
voyage was not commenced by the sailing 
of the vessel; and, second, that if it were, 
it was not a cruise against the commerce of 
the United States and in aid of the rebellion, 
inasmuch as the intention was not to commit 
hostilities immediately, but to proceed to a 
neutral port, and from thence enter upon the 
execution of the treasonable design. 

First. As to whether • the vessel can be 
deemed to have sailed upon her voyage? 
The sailing of a vessel, or the commencement 
of voyage, depends upon what acts are done 
and the intention of the parties who do them. 
In geneial, a voyage is deemed to have been 
commenced when the vessel in readiness for 
sea quits her wharf or other place of moor- 
ing without the intention of returning to it. 
But the inference to be drawn from this fact 
may undoubtedly be rebutted by proof of 
an intention not to commence the voyage at 
that time. If, for example, a vessel which 
has been fully laden and cleared at the cus- 
tom-house, and is about to sail, should, by 
orders from her owners, be detained, the fact 
that, to save wharfage or from other consid- 
erations of convenience, her master has tak- 



en her into the stream, and there brought her 
to an anchor, would not justify us in consid- 
ering her as having sailed, or the voyage as- 
having commenced, notwitlistanding that she- 
has no intention of returning to the wharf 
or to her former mooi'ings. On the other 
hand, if a vessel quits the wharf with the 
intention of proceeding on her voyage, the 
latter will be deemed to have commenced,, 
notwithstanding that she expects and intends- 
to wait until a pilot can be procured or dis- 
charged, or until the tide turns, or other cause- 
of temporary* delay be removed. 

In the case at bar, the only testimony on, 
the point, and that on which the defendants- 
rely, is the statement made by Xiibby. It ap- 
pears, from his account, that the guns, am- 
munition and other cargo being on board, and. 
the vessel cleared, it was determined to set 
sail as soon as the tide served on Sunday- 
morning. The men who were to form the- 
erew were thereupon taken on board during 
the middle of Saturday night, and secreted in 
the hold. Law, who was to act as captain,, 
or rather sailing-master, left the ship in the 
evening, promising to return during the night, 
and assist in getting the men on board. As 
the night wore on, and he failed to maKe his 
appearance, some doubts of his jBdelity appear 
to have been entertained. . Bubery suggested, 
the expediency of going without him, but this 
was overruled by Greathouse and Libby, th'e 
latter observing that the vessel was fast 
aground, and could not immediately depart. 

About daylight, the tide having sufficiently 
risen, the lines were cast off, and the vess^ 
hauled alongside of a schooner which lay 
near. Her jib was then hoisted and she ran 
out into the stream; but the tide being strong, 
the mainsail was loosed and hoisted one-half 
or two-thirds of the way up, when boats were- 
observed leaving the United States ship Cy- 
ane, apparently in pursuit. Becoming satis- 
fied that such was the case, Libby and Great- 
house took hold of the main halliards to puU 
the sail further up, but desisted from the at- 
tempt on finding it impi-acticable to escape^ 
there being no breeze. The vessel was almost 
immediately afterward boarded by the United 
States officers. 

It is contended that, under these circum- 
stances, the vessel cannot be deemed to have" 
sailed or commenced her voyage, as there wai» 
no intention immediately to depart. To ar- 
rive at the intention of the parties, we must 
consider all the circumstances. 

That the vessel was ready for sea— that 
every preparation for the enterprise was com- 
pleted—is admitted, except that Law had not 
come on Tjoard with the translation of certain 
documents relating to the cargo, which it was- 
thought desirable to have. The presence of 
so large a number of men in the hold rendered 
any delay dangerous, if not impracticable-. 
How long they wjuld have waited for Law 
does not appear. His failure to join the ves- 
sel during the night, according to agree- 
ment, had already awakened suspicion, and. 
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though the suggestion to sail without him was 
not acceded to, yet it may have been overruled 
■as much in consequence of Liljby's remarlc, 
that the vessel was hard aground and must 
wait until the tide rose, as from any fixed 
resolution not to sail without him. This con- 
versation occurred during the night, but when 
•daylight came, and the tide served, the vessel, 
in accordance with the previous design of the 
parties, cast om her lines, set her sails and 
hauled into the stre?im. It is impossible to 
Jinow how long she would have waited for 
Law. Every hour that elapsed must have 
tended to strengthen their suspicions of his 
treachery and furnished additional motives 
for instant departure. Bue even assuming 
that they would have for a short time de- 
layed proceeding on the voyage, in the hope 
that he would join them at the last moment, 
we do not consider that such a contingent and 
indefinite intention which, from its nature, 
was liable to be abandoned at any moment is 
sufficient to justify you in saying that the 
voyage was not commenced. The case seems 
in no respect to differ from that of a vessel 
which leaves her moorings for the purpose of 
going to sea, but with the intention of sus- 
pending her voyage for a short time while she 
awaits the arrival of a pilot, who is momenra- 
rily expected. There may have been an in- 
tention to suppend, for a brief period, the pros- 
ecution of a voyage already commenced, but 
it was not the postponement of the eommen- 
•cing of the voyage. If, therefore, from the 
evidence, you believe the facts to be as I have 
■detailed, our opinion is that they are sufficient 
in law to constitute a saUing of the ressel and 
■a commencement of the voyage. 

But it is contended that, assuming the ves- 
sel to have sailed, she did not sail on a voy- 
-age which can be considered "a cruise to coiq- 
mit hostilities upon the commerce of the 
United States." The determination of this 
point also depends upon the acts and inten- 
tions of the parties. It is stated by both 
Law and Libby, that the scheme or design of 
the expedition was to proceed from this port 
to the island of Guadalupe, where the men, 
the arms and ammunition were to be landed. 
The vessel was then to proceed to Manzanillo, 
and deliver her other cargo. Here her letter 
•of marque was to be filled up, her crew form- 
iilly enrolled, and a copy of the letter and 
crew list sent to the authorities of theConfed- 
■erate States. From Manzanillo she was to 
return to Gruadalupe, construct a deck and 
some houses for her crew, take on board her 
guns and ammunition, and proceed to depre- 
•date upon our commerce. 

It is contended that, as hostilities were not 
immediately to commence, and as the voyages 
to Guadalupe, thence to Manzanillo, and 
thence back to Guadalupe, were to be peaceful, 
the vessel cannot be regarded as having been 
"engaged," when sailing from this port, "on 
-a cruise to commit hostilities against the Unit- 
■ed States," nor until her letter of marque was 
filled up as being "in the service of the Con- 



federate States." But it can hardly be con- 
tended that the mere postponement of actual 
hostilities can deprive the voyage of the char- 
acter stamped upon it by its main purpose 
and design.. If, for example, it had been de- 
termined not to attack any vessel before 
reaching a certain latitude, or imtil a treas- 
ure-laden steamer should be fallen In with, 
which it was known would not sail until the 
expiration of some weeks, such a determina- 
tion could not alter the nature of the voyage 
as a cruise against the commerce of the Unit- 
ed States. Nor could an intention to stop at 
one or more ports before commencing hostili- 
ties have any such effect, where it appears 
that such preliminary voyages are subordi- 
nate to the main design, and are undertaken 
in furtherance of and as conductive to the 
paramount object for which the vessel was 
bought, armed, equipped, and caused to sail. . 

Cases might occur where the guilty design 
is intended to be carried into execution at a 
remote time and place, and subsequent to oth- 
er peaceful voyages first to be accomplished. 
If, for example, the design were to sail from 
this port to Hongkong, and deliver a cargo; 
thence to proceed, with a like object, to Cal- 
cutta; thence to Xiiverpool, and thence lo 
Halifax, where the vessel is to be fitted up as 
a privateer, it might perhaps be difficult to 
affirm that at the time of leaving this port her 
cruise as a privateer had commenced. On the 
other hand, the mere intention to touch at a 
neighboring port, to take in water or other 
supplies, could not affect the character of the 
voyage as determined by its principal object 
and intention. 

It is not easy to draw a precise line of dis- 
crimination between the cases. In general, it 
may be stated that when the preliminary acts 
are to be performed in furtherance of the 
principal intent, when they are done to carry 
out that intent, and as the best means of ^ac- 
complishuag it, the nature of the voyage wiU 
be fixed by the main design which is thus in 
process of execution. But when the execu- 
tion of the guilty design is to be postponed to 
a distant time and place, when previous inde- 
pendent acts, in themselves innocent, are to 
be first performed, the mere existence of a i-e- 
mote ulterior intention to enter upon the exe- 
cution of a criminal enterprise will not stamp^ 
a guilty character upon otherwise innocent' 
proceedings. The test seems to be: Was 
there a smgle enterprise to be carried out hy 
such means as would best promote its accom- 
plishment, or was there a series of distinct 
and independent enterprises designed, the last 
one of which, in point of time, was to be of 
guilty nature? 

On this point we are fortunately not with- 
out authority. By the second and third sec- 
tions of the act of congress of May 10, 1800 
[2 Stat. 70], it is made a criminal offense for 
any American citizen voluntarily to serve on 
board a vessel of the United States "employed 
or made use of in the transportation or carry- 
ing of slaves from one foreign place to an- 
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otJaer;" or on board any foreign vessel "em- 
ployed In the slave trade," « 

In the ease of U. S. v. Morris, 14 Pet. 13& 
U. SJ 464, it was proved that the defendant, 
an American citizen, was voluntarily serving 
on board the schooner Butterfly. There were 
found on board this vessel, when captured, 
the usual equipments of vessels engaged in 
the slave trade, leagers capable of contain- 
ing two hundred or three hundred gallons of 
water, plank suitable for a slave deck, etc. 
But she liad also on board a full cargo, adapt- 
ed either to the traffic in negroes, or to law- 
ful trade with the coast of Africa. No slaves 
were found on board, and it was proved that 
from the situation and condition of thevessel 
no slaves could have been transported in her 
at any time during the voyage in which she 
was then engaged; and that it would have 
been necessary to discharge her cargo before 
" the slave deck could have been fitted up, or 
slaves taken on board, and that the vessel 
was short of water, and had no supplies for 
any negroes who might be taken on board. 
Under these circumstances, the question was 
raised, whether the vessel could be regarded 
"as employed and made use of in the carrying 
and transportation of slaves," under the sec- 
ond section of the act, and "as employed in 
the slave trade," under the third section. 
The supreme court of the United States held 
the attirmative of both propositions. 

In the case of U. S. v. The Catharine LCase 
No. 14,755], it appeared that the outward voy- 
age to the coast of Africa was undertaken un- 
der the American character and ownership, 
but tliat it was planned and undertaken under 
an an-angement that the ownership and na- 
tional character should be changed, on her ar- 
rival on the coast, and before any slaves 
should be taken on board, and that she was* 
then to be employed in the transportation of 
slaves. It was held that from the moment 
of her departure she was to be considered as 
"employed in the slave trade;" that the pen- 
alty was incurred, and the forfeiture attached, 
at the very inception of the voyage; that the 
vessel became tainted with the offence, wher- 
ever she might go, and into whatever hands 
she might fall, and the forfeiture attached up- 
on all interests concerned. 

It wiU be perceived that in these cases the 
question as to the real nature of the voyage 
arose in a manner closely resembling that in 
which the same question is presented for our 
consideration. In both it was held that it was 
to be determined by its objects and by the in- 
tentions of the parties. If a vessel which has 
no slaves on board, but has a cargo which 
must necessarily be discharged before slaves 
can be taken on board, or a deck for their re- 
ception fitted up, is nevertheless to be consid- 
ered as "employed and made use of in the 
carrying and transportation of slaves," be- 
cause that was the object and design of the 
voyage, it would seem to follow that a vessel 
equipped, manned and armed as a privateer, 
and sailing with that intention, is to be deem- 



ed to be engaged or employed on a privateer- 
ing cruise from the inception of the voyage, 
notwithstanding she has committed no hostili- 
ties and does not design to conamit any until 
certain preliminary arrangements have been 
consummated. 

It is unnecessary to repeat what has already 
been said in regard to the letter of marque. 
The question is not whether the commissiori,. 
or letter of marque, was in all respects regu- 
lar or formally executed. Emanating from 
the rebel government, it could, of course, con- 
fer no authority to levy war on the United. 
States, or to destroy or rob the vessels -of her 
citizens. The question is, was the vessel 
sailing under the letter and in the service of 
the rebel government? Whatever remainea 
to be done, if indeed anything remained, could 
be done as weU at sea as on land. Har- 
pending or Greathouse could at any moment,, 
and when about to eaptm-e some rich prize, or 
on the point of being themselves captured by 
an American cruiser, have filled up the blanks, 
with all that was required; and the fact that 
a copy of the document had not been dispatch- 
ed to the rebel authorities, would neither im- 
pair any protection to which the letter of 
marque, it was supposed, would have entitled 
them, or relieve them from the guilt of cruis- 
ing under a letter of marque to commit hostil- 
ities against the United States. 

If these views be correct, it follows that the 
defendants were engaged on a cmise rmder a 
letter of marque from the rebel government 
against the vessels and property of the United 
States, and have thus (supposing such a cruis- 
ing to have been necessary to constitute tne- 
offense charged, which it is not,). given aiO. 
and comfort to the rebellion within the mean- 
ing of those terms as usually applied to the 
public enemy, but in this act applied to the- 
existing rebellion. 

If, ,therefore, you find that the facts, on the 
assumed truth of which these observations 
are based, are proved beyond a reasonable- 
doubt by the evidence, our opinion is that fbey 
constitute a levying of war against the United 
States, and "an engaging in giving aid and 
comfort to the rebellion," within the meauingr 
of the second section of the act of 1862, and 
as charged in the indictment 

I have endeavored, gentlemep, to consider 
the questions involved in this cause in the- 
ealm spirit of judicial inquiry, and unaffected 
by the excitements of the hour or the fierce- 
passions necessarily aroused by the stupen- 
dous contest in which the coimtryis engaged. 
For the accused, personally, I feel a deep re- 
gret, and especially for one of them, who ap- 
pears to have been animated rather by a zeal 
for the cause which he has unhappily es- 
poused than by the more unworthy motive or 
enriching himself by the plunder of his fel- 
low-citizens. It is deeply to be regretted, 
that the courage and willingness to sacrifice 
himself for the benefit of his associates, 
slight glimpses of which have been revealed 
by the evidence, have been wasted on an en- 
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terprise which is as indefensible in morals, 
or even under any political theory ever pro- 
■claimed by the advocates of secession, as it 
3 s criminal in law. 

The jury found the defendants guilty. Sen- 
tence imposing both fine and imprisonment was 
pronounced upon them. Rubery was subse- 
•quently pardoned by President Lincoln, at the 
request of "our good friend," John Bright, of 
England. The other defendants were subse- 
>quently, during the attendance of Mr. Justice 
Field upon the supreme court, at Washington, 
brought before District Judge Hoffman, sitting 
in the circuit court, on habeas corpus, and re- 
leased from imprisonment upon taking the oath 
prescribed in the proclamation of President Lin- 
coln, issued after their sentence, and upon giv- 
ing bond for their future good behavior. [Case 
No. 5,741.3 



Case No. 15,S55. 

UNITED STATES v. GREEN. 

[2 Oranch, C. 0. 520.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

FOBGERT — REQaEST TO LeXD MoNET. 

A written request to lend money may be the 
subject of forgery at common law. 

Indictment [against James Green] for for- 
ging "a certain paper writing purporting to 
be a request or order upon one B. Wood- 
ward for the loan of money, and to be signed 
"by one John Duley, with the name of the 
said John Duley thereunto affixed, the tenor 
of which paper writing is as follows, to wit: 
'Georgetown, October 19, 1824. Mr. R. Wood- 
^rd, Sir, would you Be so kind as To lend 
me ten or. 15 Dollars And Eye will call And 
settle with you on the 20th. John Duley.'— 
with intent to defraud the said R. Wood- 
ward, otherwise called Roswell Woodward, 
against the form of the statute in that case 
made and provided, and against the peace 
and government of the United States." The 
defendant pleaded guilty. But THE COURT, 
having some doubt whether it was forgery 
either at common law or under the Mary- 
land act of 1799 (chapter 75, § 2), took time 
to consider. That act has the words, "any 
warrant or order for payment of money." 

THE COURT (THRUSTON, Circuit Judge, 
absent), decided that this was not a wai-rant 
or order for the payment of money, and there- 
fore not within the statute of Maryland; but 
that the indictment was good as an indictment 
for forgery at common law, upon the follow- 
ing authorities: Res v. Ward, 2 Ld. Raym. 
1461, and the cases there cited, namely Rex 
V. Stoeker, 5 Mod. 137, 1 Salk. 342, 371 (which 
was an indictment at common law for for- 
ging a bill of lading, and which was ad- 
Judged bad on demurrer because the charge 
was in the alternative, — namely, that he for- 
ged or caused to be forged; but no excep- 
tion was taken to it because the offeilce was 
not forgery at common law); Rex y. Fer- 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 



rers, 1 Sid. 278 (forging an acquittance for 
7 lbs?); Farr's Case, T. Raym. 81 (a warrant 
of attorney); Dudly's Case, 2 Sid. 71 (the en- 
try of a marriage in the register of mar- 
riages); Savage's Case, Style, 12 (letters of 
credence for collecting money); Rex v. Deak- 
ins, 1 Sid. 142 (for counterfeiting a protec- 
tion in the 'name of Sir Anthony Ashley 
Cooper, as a member of parliament, when 
he was not) ; Reg. v. Yarrington, 1 Salk. 406 
(for forging a letter); Rex v. Ward, 2 Ld. 
Raym. 1466 (for forging an indorsement on 
the back of a certificate). 



Case Wo. 15,256. 

UNITED STATES v. GREEN. 

[3 Mason, 482.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1824. 

Habe.'i.s Corpus — Retubx— Attachment — Infant 
—Right of CasTODY. 

1. Upon a habeas corpus to restore an infant to 
the custody of her parent, the court will look 
into all tiie facts stated in the return, and will 
not discharge the -defendant, simply because he 
declares the infant not to be in his possession, 
power, or custody, if the conscience of the court 
is not satisfied that all the material facts are dis- 
closed. 

[Cited in' U. S. v, Williamson, Case No. 16,- 
726; Bs parte Des Rochers, Id. 3,824; Ex 
parte Everts, Id. 4,581; Re McDonald, Id. 
8,751; King v. McLean Asylum of the Mas- 
sachusetts General Hospital, 12 C. C. A. 139, 
64 Fed. 327.] 

[Cited in Shattuck v. State, 51 Miss. 50; 
State V. Seott, 30 N. H. 278.] 

2. An attachment is the usual process to bring 
a party into court, where he has not made a true 
return; and if he is present in court, no such 
process is necessary; but the court may pass an 
order directing him immediately to answer in- 
terrogatories. 

[Cited in U. S. v. Anonymous, 21 Fed. 768; 
Re Barry, 42 Fed. 123.] 

3. A father is not, of course, upon a habeas 
corpus, entitled to the custody of his infant 
child, if brought into court, but the court will 
exercise its discretion on the subject, and place 
the infant where it will be most for its benefit. 

[Cited in Re Can-Ah-Couqua, 29 Fed. 690; 

Re Barry, 42 Fed. 118.] 
[Cited in .Tones v. Damall, 103 Ind. 573; 2 

N. E. 229; Re Lally (Iowa) 51 N. W. 

1156; Weir v. Marley, 99 Mo. 484, 12 S. 

W. 801; Sturtevant v. State, 15 Neb. 463, 

19 N. W. 619; Giles v. Giles, 30 Neb. 627, 

46 N. W. 917; Clark v. Bayer, 32 Ohio St. 

308; Heinemann's Appeal, 96 Pa. St. 114; 

Hossie V. Potter, 16 R. I. 377, 17 Atl. 130; 

Nugent V. Powell (Wyo.) 33 Pac. 27.] 

Habeas corpus upon the petition of Aaron 
Putnam, a citizen of New York, against Tim- 
othy Green, a citizen of Rhode Island, to 
bring up the body of Eliza A. Putnam, an in- 
fant daughter of Putnam, about ten years 
old, alleged to be wrongfully detained in the 
custody of the defendant, who was her 
grandfather. Upon the execution of the 
writ, a special return was made by the de- 
fendant, alleging, that the infant was the 

I 1 [Reported by William P. Mason, Esq.] 
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•child of his daughter Mary, who married 
Putnam, and had since deceased; that in 
1817, Putnam became embarrassed, and 
l)rought his wife and the eaid infant to re- 
side at his house in North Providence, where 
they lived for two years; that they were 
subsequently removed to Connecticut, and 
4igain came back to his house with the con- 
sent of Putnam; that the wife died in his 
family in 1820, and upon her death-bed re- 
•quested her parents to keep and bring up the 
said infant as their own; that they promised 
accordingly so to do: that the infant had 
■ever since, until within a few months, re- 
sided in his family, and she was then placed 
by them in the Friends' Seminary at Provi- 
■dence for education; that he called at that 
seminary this morning to see her, and then 
understood she was not there, and the super- 
intendent did not know where she was, or 
how she went away; that the infant never 
had been under any restraint, but was at all 
times at perfect liberty in his family; that 
she had a great tmwillingness to go away 
and live with her father; and "that neither 
jit the coming of the writ to him, nor at any 
time since, has the said Elizabeth (the in- 
fant) been, nor is she now in his power, pos- 
session, custody, or control." 

Upon this return, Elisha 'Williams, for the 
petitioner (Putnam), moved for an attach- 
jnent against the defendant, grounded upon 
the insufficiency of the return. He argued, 
that the defendant had not answered the ex- 
igency of the writ; that the return was 
■evasive and did not state all the facts with- 
in the knowledge of the defendant, who had 
spirited away the infant to avoid the process; 
that an attachment in such cases was the 
•proper process. 5 Term R. 89; 10 Johns. 328. 

Cozzens & Hunter, for defendant e contra, 
argued, that the return was full and direct, 
and not evasive; that it was in the very 
terms of those returns, which courts of law 
had held sufficient; that a writ of habeas 
corpus only issues in cases of coercive re- 
sti-aint of a party in the custody of another. 
Here, there was no restraint, and the de- 
fendant had stated his inability to produce 
the infant in the fullest terms. He ought 
therefore to be discharged from farther in- 
quiry and process. 5 Term E. 89; 3 Bac. 
Abr. "Habeas Corpus," p. 436; 13 Johns. 418. 

STORY, Circuit Justice. In eases of this 
nature the court will look into all the facts 
stated in the return, and ascei'tain if they 
contain a satisfactory statement, upon which 
the party ought to be discharged. It will not 
discharge the defendant, simply because he 
declares, that the infant Is not "in his pow- 
er, possession, control, or custody," if the 
conscience of the court Is not satisfied, that 
all the material facts are fully disclosed. 
That would be to listen to mere forms against 
the claims of substantial justice, and the 
rights of personal liberty in the citizen. In 
ordinary cases, indeed, such a declaration is 



satisfactory, and ought to be decisive, be- 
cause there is nothing before the court upon 
which it can ground a doubt of its entire 
verity, and that in a real and legal sense 
the import of the words "possession, power, 
or custody," is fully understood and met by 
the party. The cases of Hex v. Winton, 5 
Term E. 89, and of In re Stacy, 10 Johns. 
328, show with what jealousy courts watch 
the terms of returns of this nature. See, 
also. Ex parte Eden, 2 Maule & S. 226. In 
those eases there was enough on the face 
of the return to excite suspicions that more 
was behind, and that the party was really 
within the constructive control of the de- 
fendant. Upon examining the circumstances 
of this case, I am not satisfied, that the re- 
turn contains all those facts within the 
knowledge of the defendant, which are nec- 
essary to be brought before the court, to 
enable it to decide, whether he is entitled 
to a discharge, or, in other words, whether 
he has not a power to produce the infant, 
and control those In whose custody she is. 
There is no doubt, that an attachment is 
the proper process to bring the defendant 
into court. But suppose he were here, the 
next step would be to require him to purge 
his supposed contempt, and to answer in- 
terrogatories. That is the very object of the 
present motion. But an attachment can be 
necessary only when the party is not present 
in court The defendant is now personally 
present, and the court may directly make 
an order, that he shall answer farther inter- 
rogatories to be drawn up at the bar. It is 
wholly unnecessary to go a circuitous route, 
when there Is a direct path open before us. 
I shall therefore make an order to this ef- 
fect. Order accordingly. 

Upon this order the defendant answered 
a series of interrogatories put by leave of 
the eotirt in writing to him. These, however, 
being still unsatisfactory to the plaintiff, 

E. Williams, in his behalf, moved for an 
attachment, which motion was opposed by 
Cozzens & Hunter, for defendant Upon this 
motion, a wide discussion arose as to the 
right of the father to have the custody of the 
infant under the circumstances of the case. 

STOEY, Circuit Justice. As to the ques- 
tion of the right of the father to have the 
custody of his infant child, in a general sense 
it is true. But this is not on account of any 
absolute right of the father, but for the 
benefit of the infant, the law presuming it 
to be for his Interest to be under the nurture 
and care of his natural protector, both for 
maintenance and education. When, there- 
fore, the court is asked to lend its aid to put 
the infant into the custody of the father, 
and to withdraw him from other persons, it 
will look into all the circumstances, and as- 
certain whether It will be for the real, per- 
manent interests of the infant; and if the 
infant be of sufficient discretion, it will also 
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consult its personal wislies. It will free it 
from all undue restraint, and endeavour, as 
far as possible, to administer a conscientious, 
parental duty with reference to its welfare. 
It is an entire mistake to suppose the court 
is at all events bound to deliver over the 
infant to his father, or that the latter has 
an absolute vested right in the custody. The 
case of Rex v. De Manneville, 5 East, 221, 
is not inconsistent with this doctrine; but on 
the other hand supposes its existence. The 
court there thought it for the interest of the 
child to give the custody to the father. The 
judges thought there was no reason to sup- 
pose the father would abuse his right, or 
injure the child. Lord Eldon, in De Manne- 
ville V. De Manneville, 10 Ves. 52, avowed 
his approbation of the doctrine, and said, 
he had, exercising the authority of the king, 
as parens patrise, removed children from the 
custody of their father, when bethought such 
custody unsuitable. The case of In re Wal- 
dron, 13 Johns. 419, is directly in point; and 
to the same effect is Rex v. Smith, 2 Strange, 
982. My judgment follows these cases with- 
out hesitation. 

The cause lay over until the next morning, 
when the parties entered into a specific 
agreement, as to the custody of the infant, 
which, being sanctioned by the court, was 
by the consent entered of record. "Whereup- 
on further proceedings were stayed. 
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Criminal Law — Fraudulent Pension Claim — 
— Indictment— Sufficiency. 

In an indictment for presenting for payment 
a false and fraudulent claim against the gov- 
ernment (section 5438, Rev. St.), it is not suffi- 
cient to charge the offence in the words of the 
statute; but the facts constituting the offence 
must be alleged with such particularity as to ap- 
prise the accused with reasonable certainty of 
the nature of the a«,cusation against him, to the 
end that he may prepare his defence and plead the 
judgment in bar to a subsequent prosecution. 

Indictment under section 5438, Rev. St., 
for pr^enting for payment to the pension 
agent in Milwaukee, a false and fraudulent 
claim for pension money. The defendant 
was convicted. [The case is now heard up- 
on motion in arrest of judgment] 

G. "W. Hazleton, for the Government. 
J. G. Jenkins, for defendant. 

DYER, District Judge. Objection is made 
to this indictment as not stating any of- 
fence, the argument being that no offence 
is described with such certainty as the law 
of criminal pleading requires. The reply of 
the learned district attorney is, that it states 

1 [Reprinted by permission.] 



the offence substantially in the language of 
the statute, and that this is sufficient. It 
will be obsei-ved that the gist of the of- 
fence, as we find it defined in the statutes, 
is the presentation for payment of a false or 
fraudulent claim. The indictment alleges 
no facts which constitute the fraud; it is 
not shown how the fraud was perpetrated, 
nor wherein the claim was false, except that 
the defendant presented a claim which he- 
represented to be due to him by virtue of a 
pension certificate which had been thereto- 
fore procured upon false and fraudulent 
proofs, and by unlawful and fraudulent de- 
vices, and without authority of law. What 
the false and fraudulent proofs and unlaw- 
ful and fraudulent devices were, is not 
stated. The question is: Are these allega- 
tions sufficiently certain, and do they con- 
tain statements of fact which will support a 
conviction? It is a general rule that in an 
indictment for an offence created by statute 
it is sufficient to describe the offence in the 
words of the statute. In XJ. S. v. Simmons, 
96 U. S. 360, in pointing out the precise 
scope and limitation of this rule, and after 
stating the rule. Justice Harlan says in the 
opinion: "But to this general rule there is 
the qualification, fundamental in the law of 
criminal procedure, that the accused must 
be. apprised" by the indictment, with reason- 
able certainty, of the nature of the accusa- 
tion against him, to the end that he may 
prepare his defence and plead the judgment 
as a bar to any subsequent prosecution for 
the same offence;" and here, I think, we 
strike the fatal point in this indictment. 
For, after careful and serious consideration, 
such as a ease of this nature requires, I am 
unable to see how defendant could plead his 
present conviction under this indictment, 
and a judgment thereon, in bar of a second 
prosecution for the same offence. It is al- 
leged only that he presented to the pension 
agent a claim for pension moneys under a 
pension certificate, which was procured by 
false and fraudulent proofs, and unlawful 
and fraudulent devices. The fraud should 
have been by apt allegation, more pari;ieu- 
larly identified; it should have been alleged 
what the proofs and devices were, and 
wherein they were fraudulent, and it is, in 
my judgment immaterial when the proofs 
were made or devices resorted to, — whether 
at the time of piesenting the claim, or a 
time anterior, and when made as the basis 
for obtaining the pension certificate. If the 
fi-audulent devices had consisted of an act 
done when payment was demanded, it 
would, I think, be clear that the nature of 
the devices of particular fraud practised at 
the time should be alleged; and if this is so, 
it seems also essential that they should be 
alleged, though they were, in fact, practised 
at and before the time of obtaining the pen- 
sion certificate. It was stated upon the ar- 
gument that what is alleged in the indict- 
ment in regard to fraud in obtaining the 
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pension certificate, relates to the evidence 
of the offence, and not the offence itself; 
but it is not the presentation of the claim 
for payment which makes the offence; it is 
the presentation for payment of a false or 
fraudulent claim, and as no fraud can be 
committed but by deceitful practices, the 
particular deceitful practices by which the 
fraud is alleged to have been committed, or 
which make the claim fraudulent, should be 
to such extent set forth so as to make the 
fraud appear upon the face of the indict- 
ment. This may be to a certain extent al- 
leging the evidence of the offence, but it is 
rather the statement of essential facts which 
constitute the fraud, and therefore make 
the presentation for payment of the claim a 
criminal offence. The point is one that can- 
not be made clearer by elaboration. I rest 
my judgment upon the fact that the allega- 
tions of the pleading are not sufficient, 
within the rule stated by the supreme court, 
to apprise the defendant with that certainty 
which the law requires of the nature of the 
accusation against him, to the end that he 
may prepare his defence and plead the 
judgment as a bar to any subsequent prose- 
cution for the same offence. Judgment ar- 
rested. 



Case No. 15,358. 

TJNITEP STATES t. GREENE et al. 

[4 Mason, 427.] i 

Oireuit Court, D. Maine. Oct. Term, 1827. 

Federal Jueisdiotion— Citizenship— United 
States. 

The United States may sue in the district court 
as indorsees of a promissory note against the 
maker thereof, although the maker and payee 
were citizens of the same state, the restriction 
contained in the 11th section of the judiciary act 
of 1789, 0. 20 [1 Stat. 78], not being intended to 
apply to suits brought by the United States, or 
if so intended, being repealed by the act of 1815, 
c. 253 [2 Story's Laws, 1530; 3 Stat. 2M]. 
[Cited in Towne v. Smith, Case No. 14,115; 
U. S. V. Hewes, Id. 15,359; U. S. v. Tetlow, 
Id. 16,456; Dollar Sav. Bank v. U. S., 19 
Wall. (86 U, S.) 239.] 
[Cited in Fatrar v. Gilman, 19 Me, 441.] 

[In eiTor to the district court of the United 
States for the district of Maine.] 

The action was brought by the United States 
as indorsees of a promissory note made by the 
defendants [Elijah D. Greene and others] at 
Eastport on the 10th of February, 1826, 
whereby for value received they promised 
to pay the president, directors, and company 
of the Bank of Passamaquoddy or order, three 
months after date, the sum of twenty-three 
hundred and thirty-three dollars and thirty- 
three cents; and afterwards the bank, by its 
cashier, indorsed the same to the United 
States. There was also a count for money 
had and received. The defendants pleaded 
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to the jurisdiction, averring that the bank of 
Passamaquoddy is established in, and com- 
posed of, citizens of the state of Maine, and 
that the defendants at the commencement of 
the action were and still are citizens of the 
same state, and that by the 11th section of the 
judiciary act of 1789, c. 20, the district court 
has no cognizance of such a suit brought by 
the United States as assignees. There was a 
demurrer to this plea, and upon argument, 
the district court decided against its juris- 
diction, and dismissed the suit. [Case imre- 
ported.] From this judgment the present 
writ of error was brought to the circuit court. 

The cause was argued at the last term hy 
Hobbs &, Ijongfellow, for defendants, and by 
Mr. Shepley, Dist. Atty., and Mr. Daveis, for 
the United States. 

The cause was then continued for advise- 
ment, and. at the present term, the opinion of 
the court was delivered as follows: 

STORY, Circuit .Tustiee. It is quite un- 
necessary in the present case to consider, 
whether the plea to the jurisdiction be drawn 
with perfect technical accuracy or not, as it 
is weU settled, that sufficient matter must ap- 
pear upon the record to support the jurisdic- 
tion of the court, otherwise the suit must be 
dismissed. 

The question then is, whether, upon the 
matter apparent on the record, the district 
court possessed jurisdiction of the suit; and 
this question must be decided exclusively by 
the true construction of the acts of congress 
conferring and limiting the jurisdiction of tlie 
national courts. The 9th section of the judi- 
ciary act of 1789 (chapter 20) declares, that 
the district courts shall have cognizance "of 
all suits at common law, where the United 
States sue, and the matter in dispute amounts, 
exclusive of costs, to the sum or value of one 
hundred dollars." The present ease falls com- 
pletely within this description; it is a suit 
by the United States at common law, and 
the matter in dispute exceeds 100 dollars. 
There would be an end of all controversy, 
therefore, if the legislative provisions stopped 
here. The other parts of this section confer 
all the other jurisdiction belonging to the 
district courts generally; and (the observa- 
tion is material) it gives no right to any in- 
dividual to sue in those courts, with the sin- 
gle exception of causes, "where an alien sues 
for a tort only, in violation of the law of na- 
tions, or a treaty of the United States." The 
10th section of the act, however, gives to the 
district courts of Kentucky and Maine the 
additional jurisdiction of all other causes, 
except of appeals and writs of error,, which 
are made cognizable in the circuit courts. 
It may be remarked, in passing, that this 
section has now become inoperative by the 
establishment of distinct circuit courts in 
each of these states. Then comes the 11th 
section, upon which alone the difficulty 
arises. It provides, that the circuit courts 
shall have original cognizance "of all suits 
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at common law or in equity, Tvliere tlie mat- 
ter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars, 
and the United States are plaintiffs or peti- 
tioners, or an alien is a party, or the suit 
is between a citizen of the state, where the 
suit is brought, and a citizen of another state." 
And afterwards comes the following clause: 
"And no civil suit shall be brought before 
either of said courts against an inhabitant of 
the United States by any original process in 
any other district than that, whereof he is 
an inhabitant, or in which he shall be found 
at the time of serving the writ; nor shall any 
district or circuit court have cognizance of 
any suit to recover the contents of any prom- 
issory note, or other chose in action in favor 
of an assignee, unless such suit might have 
been prosecuted in such court to recover 
the contents, if no assignment had been made, 
except in cases of foreign bills of exchange." 
The terms of this latter clause are exceed- 
ingly broad and strong, "nor shall any dis- 
trict or circuit court have cognizance," &c.; 
and, if they are to be understood without any 
limitation whatsoever, they clearly extend to 
the present case. Yet there ai-e considerations, 
which might induce one to pause and to in- 
quire, whether such could have been the legis- 
lative intention. Whether congress could have 
intended to exclude the United States from su- 
ing in their own courts in cases in which the 
government became legally possessed, by as- 
signment, of notes or other choses in action, 
whatever might be the sum in controversy. 
The arguments urged at the bar on this sub- 
ject are not without great weight. In the first 
place, this limitation is found in a section, 
whose main object is to fix the jurisdiction 
of the circuit courts. It deals, indeed, with 
process in the district courts also, but not so 
much to ascertain their jmisdiction, as to 
prescribe when and where process shall be 
served and be returnable. In the next place, 
the clause respecting assignments of notes 
and choses in action manifestly proceeds upon 
the supposition, that but for such restriction, 
suits might be brought by private indoi-sees, 
or assignees, in the courts, to which it refers. 
The language is not such as would naturally 
be used, if suits by the government in the 
district courts generally had been in contem- 
plation. The restriction would then perti- 
nently and properly have found its place, not 
in the 11th, but in the 9th section of the act. 
Now. no private indorsees or assignees can 
sue in any cases in any district coui*ts, except- 
ing such as exercise circuit powers, for no 
private persons but aliens can sue at all there- 
in, and .they in certain classes of torts only. 
Tlie legislature cannot be presumed to make, 
in the same act, a universal restriction to be 
applied to all the district courtSt when, from 
the nature of its own prior provisions, it can- 
not, even potentially, be applied to more than 
two, viz. Kentucky and Maine. The fair con- 
struction of the terms, under such circum- 
stances, is to restrain their generality; to 



look to the primary and leading intention of 
the provisions, and to restrict the words to 
obvious cases. Effect may thus be given to 
the whole language, without breaking in upon 
a very important national policy. In this 
view of the subject, the words, "any district 
or circuit court," include only such courts as 
private indorsees or assignees might gener- 
ally and ordinarily sue in, but for the restric- 
tion, that is to say, circuit courts properly so 
called, and district courts exercising the 
jurisdiction of circuit courts. The clause 
would thus correctly apply to the district 
courts named in the 10th section, and exclude 
those in the 9th section. 

The argument thus pressed upon the court 
is fortified by various considerations of a 
different nature. It is a general rule in the 
intei"pretation of legislative acts not to con- 
strue them to embrace the sovereign power 
or government, unless expressly named or 
included by necessary implication.2 Here 
the jurisdiction is clearly given by the words 
of the 9th section, and it is incumbent upon 
those who assert that it is restrained by an- 
,other section, to establish the fact beyond all 
ddubt. To show that the subsequent words 
may be so applied, is not sufficient; it must 
be shown, that they were actually used for 
such a purpose. Now the case of the gov- 
ernment is neither within the policy nor the 
mischiefs contemplated by the clause. It was 
foreseen, that if no restriction of this nature 
were interposed, the jurisdiction of the courts 
of the United States might, by fraudulent or 
friendly assignments, be extended to almost 
all classes of contracts between citizens of 
the same state. This would be a manifest 
evasion of the constitution in its limits upon 
the judicial power. This was the mischief to 
be remedied. But the case of the govern- 
ment is not within the mischief. It is not 
presumable, that the government would coun- 
tenance a fraud of this nature. It could have 
no interest, and no means to accomplish it. 
It could have no temptation to withdraw 
private suits from their proper forum; and 
it could not be betrayed into such a course 
by any of its agents without immediate de- 
tection. On the other hand, the constitution 
meant to preserve to the goyemment itself 
the right to sue in its own courts in all cases, 
and thus secure the power of enforcing its 
own just demands. The act of 1789 (chapter 
20) may be presumed to have intended to 
confer this jurisdiction in all cases except of 
a very small nature. In the ordinary course 
-of its operations, the government must be- 
come possessed of various pecuniary interests 
by assignment, of notes and bills and other 
choses in action, not merely by purchase, but, 
as in the ease before the court, by assign- 
ment from its own insolvent debtors, who 

2 See Com. Dig "Parliament," R, 8, 16; 
Co. Litt 90b; 1 Bl. Comm. 261; Inhabitants 
of Town of Stoughton v. Baker, 4 Mass. 522, 
528; U. S. V. Hoar fCase No. 15,373]; Bac. 
Abr. "Prerog." E, 5; Ball. Lim. p. 18, c. 2. 
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might be incapable of giving any other securi- 
ty for their debts to the public. Some of such 
assignable securities, or rights of property, 
might be wholly of an equitable nature. And 
it could scarcely escape the notice of con- 
gress, that in several states in the Union no 
state courts of equity existed at that period, 
or were likely to be created. So that in the 
case of some assigned equitable interests, up- 
on the rigid construction of the act of 1789 
now contended for, the government would be 
wholly without remedy in any court, what- 
soever. And even in respect to assignments 
of choses in action of a legal nature, the rem- 
edy would often be imperfect, dependent up- 
on local jurisprudence, and in many instances 
wholly inadequate for the public exigencies. 
The importance, nay the vital necessity of a 
prompt and efficient means of collecting the 
public debts and revenues, could not be over- 
looked by the national legislature; and no 
just jealousy could arise from its choice of 
its own tribunals to preserve the public faith, 
and sustain the public intei-ests. The argu- 
ment, indeed, in this aspect, goes to the ex- 
tent of creating an implied exception of as- 
signments to the government, not only in 
the district, but in the circuit courts. Its just 
force is not, however, diminished by this 
consideration. 

There is another suggestion, which is not 
without influence in the interpretation of the 
restrictive clause. It manifestly was intend- 
ed to apply to assignments, which are cog- 
nizable in equity, as well as at law. Now 
the district couits generally have no juris- 
diction over equity causes. Suits of this na- 
tm:e can be brought only in the circuit courts, 
or in district courts exercising the same pow- 
ers. The restrictive clause, then, while it 
furnishes an appiopriate limitation to equity 
suits in the latter courts, can have no pos- 
sible operation on the former, for no such 
suits can be brought therein. It is true, that 
effect may be given to the whole clause as 
to all courts, reddendo singula singulis, by 
applying it pro tanto to the jurisdiction of 
each respectively. But the question will still 
remain, whether this be the natural or just 
construction. If upon the common rule of 
construing statutes the government is not 
deemed to be included within general words, 
what reason is there for setting aside that 
nxle In the present case? Does not every 
reason of sound policy point the other way? 
In cases of the statute of limitations, how- 
ever broad the terms of the statute, the gov- 
ernment is never held bound, unless express- 
ly named. Yet the policy of such an exemp- 
tion is not more apparent than it is in the 
present case. The train of reasoning, urged 
at the bar with such an impressive efEect, 
and of which the foregoing is but an im- 
perfect outline, would, upon the language of 
the act of 1789, alone suspend my mind in 
no inconsiderable doubts. I ha.ve never been 



able to persuade myself that congress could, 
in the clause under consideration, have had 
the case of the government in contempla- 
tion. Neither the mischief to be provided 
against, nor the public policy to be promoted. 
Seems to embrace such a case. If ever there 
' was a case, in which the general words of a 
statute would justify a court in interposing 
a limitation of meaning upon them, I can 
scarcely imagine one stronger than the pres- 
ent. Yet the words are so direct and posi- 
tive, tliat I am not sure that I should have 
been brought to sustain the jurisdiction, if 
the act of the 3d of March, -1815, c. 253 [2 
Story's Laws, 1530; 3 Stat. 244], had not re- 
lieved my doubts. That act (section 4) pro- 
vides, "that the district courts of the Unit- 
ed States shall have cognizance, concurrent 
with the courts and magistrates of the sev- 
eral states, and the circuit courts of the Unit- 
ed States, of all suits at common law, where 
the United States, or any officer thereof, un- 
der the authority of any act of congress, shall 
sue, although the debt, claim, or other matter 
in dispute shall not amount to one hundred 
dollars." The interpretation of this section 
has been settled by the supreme court, in 
Post Master General v. Early, 12 Wheat 
[25 U. S.] 136, a case of no inconsiderable 
difficulty. It was decided that it conferred 
general jurisdiction, unlimited by amount, 
upon the district coturts, and by consequence 
upon the circuit courts, of all suits at com- 
mon law, where the United States, or any 
officer thereof under any a(:t of congress, shall 
sue. Supposing, therefore, the restriction of 
the 11th section of the act of 1789 to apply 
to suits of the government in whatever 
courts instituted, this restriction, not being 
incorporated into the act of 1815, leaves its 
general words in full force. The latter silent- 
ly operates a repeal of all antecedent limita- 
tions, which it does not recognise and con- 
tinue, upon the known principle, that the gen- 
eral authority given by a subsequent statute 
must be presumed to have intentionally su- 
perseded every prior statute inconsistent 
with its provisions. 

Upon this view of the matter I am of opin- 
ion, that the jurisdiction of the district court 
is well founded upon the first count, founded 
on the negotiable note. But there happens to 
be another count in the declaration for §3000, 
money had and received, against which no 
objection to the jurisdiction can be urged, 
sinpe it does not purport to be founded upon 
any assignment, and the court cannot pre- 
sume it. It is, however, proper to state, that 
the existence of this court was never brought 
to the notice of the district court, and was 
first suggested upon the argument here. The 
dismissal of the suit would, for this cause 
alone, be unmaintainable; but as the other 
was the real ground of controversy, I have 
felt it my duty to examine and decide it. 
Judgment reversed. 
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Case K"o. 15,859. 

UNITED STATES ex rel. DAYIS v. 
GREENE COUNTY OOUKT. 

[5 Dill. 288, note.] i 

Circuit Court, W. D. Missouri, 1879. 

Judgment — Mandamus to Compel Payment — 
Special, Tax — G-bneral Waubant. 

A general warrant was refused where relator 
had compelled the levy of a special tax which 
was then in process of collection. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge- 
In the case jDf United States, on the rela- 
tion of Davis, against Greene county court, 
the circuit judge said, substantially: The 
relator asked for a mandamus to compel this 
county court to give a general warrant up- 
on the general funds of the county. The 
relator had at a former term obtained, at 
his own instance, a mandamus for the levy 
of a special tax to pay his judgment, which 
tax was duly levied by the county court, 
and is now in process of collection. He 
anticipates that the levy will prove fruitless, 
but such Result is not yet ascertained, and, 
without waiting therefor, he asks an addi- 
tional remedy by getting a general warrant, 
to be paid in its order of presentation, ac- 
cording to the statute of Missouri. This, 
we hold, in the exercise of our discretion in 
these proceedings, we -will not do, on the 
ground that while the people are burdened 
with the special tax, a general tax should 
not also be required to pay the warrant 
prayed by the relS.tor. 



Case Wo. 15,360. 

UNITED STATES v. GREENWOOD. 

[1 Cranch, O. C. 186.] 2 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Judgment — Seodkity — Trial. 

1. After verdict, in assault and battery, the 
court will permit the defendant to give security 
to abide the judgment. 

2. If the jury, after retiring, come into court 
to ask questions of a witness, the counsel will 
not be permitted to interrogate the witness. 

Assault and battery. The defendant was 
surrendered before trial by his bail and 
committed; after verdict he offered to give 
security for fine and costs, and for abiding 
the judgment 

Mr. Jones, for the United States, objected 
on the ground of his being in custody. But 
THE COURT overruled the objection. 

The jury, after retiring, were brought into 
court at tieir request, for the purpose of 
asking some questions of a witness. THE 
COURT refused to suffer the counsel to in- 
terrogate the witness. 

(Judge Fitzhugh's Notes.) 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 



Case No. 15,S61. 

UNITED STATES v. GREER et al. 

[Hoff. Land Cas. 72.] 1 

District Court, N. D. California. Dec. Term^ 
1855. 

Mexican Land Grant — Genuineness of Grant 
—Judicial Po3Sessi5n. 

No objections urged to the confirmation of this 
claim. 

Claim for about three leagues of land in 
San Mateo county, confirmed by the board, 
and appealed by the United States. 

[This was a claim by Maria Louisa Greer 
and others for the Canada de Raymundo, 
two and a half by three-quarter leagues. 
Granted August 3, 1840, by Juan B. Alvara- 
do to John Coppinger. Claim filed February 
3, 1852. Confirmed by the commission, No- 
vember 29, 1853. Now heard upon appeal by 
the United States.] 

S. W. Inge, U. S. Atty. 
Jeremiah Clarke, for appellees 

HOFFMAN, District Judge. No argument 
■was submitted on behalf of the appellants,, 
nor was any objection suggested to the valid- 
ity of this claim. The transcript has been 
submitted to the court without any observa- 
tions from either side. On examining the de- 
cree of the commissioners, it appears to be 
sustained by the evidence. No doubt exists 
as to the genuineness of the grant or the 
performance of the conditions. The only ob- 
jections which can be urged against the 
claim are the want of a judicial possession, 
and the fact that the land is ■within the ten 
littoral leagues. These objections have here- 
tofore been considered and overruled. There 
seems, therefore, to be no ground for re- 
versing the decree of the board. The claim 
must therefore be confirmed. 



UNITED STATES (GREGORY v.). See Case 
No. 5,803 



Case No. 16,S6S. 

UNITED STATES v. GREINER. 

[18 Leg. Int. 149; 24 Law Rep. 91; 3 West. 
. Law Month. 430; "4 Phila. 396.] 

District Court, E. D. Pennsylvania. July Term, 
1861:: , 

Treason — Seizing Port— Acts of Subordinate. 
— Courts — District where Triable — Secur- 
ity TO Keep Peace^^Alleqiance. 

1. Shortly befo-e the late revolutionary seces- 
sion of Georgia, v volunteer military company 
in her service, by order of her governor, took 
possession "of a fort within her limits, over which 
jurisdiction had been ceded by her to the United 
States, and garrisoned it until her ordinance of 
secession was promulgated, when, without having 
encountered any hostile resistance, they left it 
in the possession of her government. A mem- 
ber of this company, who had participated in the 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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capture and detention of the fort, afterwards 
visited Pennsylvania at a period of threatened, 
if not actual, hostilities between the Confederated 
States, of which Georgia is one, and the United 
States. He was arrested in Pennsylvania un- 
der a charge of treason. It was held that if the 
courts of the United States for Georgia had been 
open, or if there had been a reasonable probabili- 
ty that they would soon be able to exercise their 
jurisdiction, the accused should, upon the charge 
of treason, have been committed, under the 33d 
section of the judiciary act of 24th September, 
1789 [1 Stat. 91], to stand his trial in the cir- 
cuit court of the United States for the Southern 
district of Georgia, which court alone could have 
jurisdiction of the case. This act of congress 
would then have required that a warrant should 
be seasonably issued for his removal to that dis- 
trict by the marshal. Such a warrant of re- 
moval was not asked for on behalf of the Unit- 
ed States; and it was admitted that their courts 
for Georgia were not open, and were not likely 
to be able to exercise their jurisdiction within 
any definable period. Under such circumstances, 
the constitution and laws of the United States 
gave no authority to commit the accused, or to 
require him to give bail to answer the charge 
of treason, at an uncertain future day in Geor- 
gia, 

2. But though his immediate; purpose in visit- 
ing Pennsylvania was apparently neither bellig- 
erent nor treasonable, the motive of his visit 
was, on account of his prior hostile relations to 
the United States, liable to just suspicion. He 
was required, therefore, to give security to keep 
the peace, and be of good behavior in all cases 
arising under the constitution and laws of the 
United States. 

3. When a body, large or small, of armed men 
is mustered in military array for a treasonable 
purpose, every step which any one of them takes, 
by marching or otherwise, in part execution of 
this purpose, is an overt act of treason in levy- 
ing war, 

4. Their occupation of a fortress, in order to 
take it from the dominion of a government to 
which they owe allegiance, is treason in every 
one of them concerned in the capture, or subse- 
quent detention of the post, though they may 
encounter no hostile resistance in the capture or 
the detention. 

5. A private soldier, or subordinate officer, 
serving under the command of a military supe- 
rior, cannot excuse a treasonable act on the 
ground of compulsion, unless he was forced, un- 
der a personal fear of death, into the service, and 
quitted it as soon as he could. 

6. This doctrine applies wherever, and so long 
as, the duty of allegiance to an existing govern- 
ment remains unimpaired. Though a revolution 
is impending, the alle^ance continues to be due, 
so long, at least, as the courts of justice of the 
government are open to maintain its pgace, and 
afford the citizen that protection which is the 
foundation of his duty of allegiance. 

7. The accused owed a twofold allegiance, to 
the United States, aijd to the state of Georgia. 
His duty of alleHanee to the United States 
was coextensive with the jurisdiction of their 
government, and wa5,^to this extent, independent 
of, and paramount to, his duty of allegiance to 
the state. It continued to be tiius paramount so 
long, at least, as the courts of the United States 
could exercise their jurisdiction within the state. 
Though thesf courts have been closed since the 
capture of the fort, there was, at its date, no 
such conflicting enforced allegiance to the state, 
as made him a public enemy of the United 
States, in contradistinction to a traitor. 

8. The provision of the constitution that no 
person shall be convicted of treason unless on 
the testimony of two witnesses to the same overt 
act, or on confession in open court, is inapplica- 
ble to preliminary hearings and commitments. 



Charles A. Greiaer was brought under a 
charge, of treason, before a commissioner of 
the United States. At the suggestion of tHe 
commissioner, the examination, on account 
of the importance of tbe case, was taken 
before the district judge of the United 
States. At the close of the examination, the 
United States district attorney, George A. 
Coffey, Esq., moved that the defendant be 
committed or held for trial at the next ac- 
tual session of the United States circuit 
court for the Southern district of Georgia. 
The district attorney admitted that the 
United States courts did not now sit, nor 
their process actually run, in Georgia; but 
he argued at length, that the judge was 
bound to presume that those courts would 
sit in Georgia within a reasonable period; 
and that this was at present a legal pre- 
sumption, in view of the avowed purpose of 
the government to re-establish its authority 
there, 

CADWALADER, District Judge. The ques- 
tions in this case are more important than 
difficult On the 2d of Jany. last, an artil- 
lery company of the state of Georgia, mus- 
tered in military array, took Fort Pulaski, 
in that state, from the possession of the 
United States, without encountering any for- 
cible resistance. They garrisoned the post 
for some time, and left it in the possession 
of the government of the state. The ac- 
cused, a native of Philadelphia, where he 
has many connections, resides in Georgia. 
He was a member of this artillery company 
when it occupied the fort, and, for aught 
that appears, may still be one of its mem- 
bers. He was not its commander. Whether 
he had any rank in it, or was only a private 
soldier, does not appear, and is, I think, 
unimportant He is charged with treason 
in levying war against the United States. 
The overt act alleged is that he participated, 
as one of this military company, in the 
capture of the fprt, and in its detention 
until it was handed over to the permanent 
occupation of the authorities of the state. 

The primary question is whether, if his 
guilt has been sufficiently proved, I can 
commit him for trial, detain him in custody, 
or hold him to bail to answer the charge. 
The objection to my doing so is, that the 
offence was committed in the state of Geor- 
gia, where a court of the United States can- 
not, at present be held, and where, as the 
district attorney admits, a speedy trial can- 
not be had. The truth of this admission is 
of public notoriety. The constitution of the 
United States provides that in all criminal 
prosecutions the^ accused shall enjoy the 
right to a speedy trial by a jury of the 
state and district wherein the crime shall 
have been committed. The only statute 
which. If the courts of the United States for 
the state of Georgia were open, would au- 
thorize me to do mote than hold this party 
to security of the peace and for good be- 
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bavior, is the 33d section of the jndieiaxy 
act of the 24th Septemher, 1789. That sec- 
tion, after authorizing commitments, &c., 
for trial before any court of the United 
States having "cognizance of the ofEence," 
enacts that if the commitment is in a dis- 
trict other than that in which the offence is 
to be tried, it shall be the duty of the judge 
of the district where the delmquent is im- 
prisoned, seasonably to issue, and of the 
marshal of the same district to execute, a 
warrant for the removal of the offender to 
the district in which the trial is to be had. 
The district attorney of the United States 
does not ask me to issue such a warrant 
for this party's removal to Georgia for trial. 
Thei'efore I can do nothing under this act of 
congress. It does not authorize me to de- 
tain him in custody to abide the ultimate 
result of possible future hostilities in Geor- 
gia, or to hold him to bail for trial in a 
court there, of which the sessions have been 
interrupted, and are indefinitely postponed. 
The next question is, whether I should, 
under the act of 16th July, 1798 [1 Stat 609], 
require this party to give security to keep 
the peace and be of good behavior in all 
cases arising under the constitution and 
laws of the United States. His counsel sug- 
gests that he was acting under the compul- 
sion of militar> orders from the governor 
of Georgia, which the law of the state bound 
him to obey; that the fort, when taken, was 
not so garrisoned or occupied that an ai-ray 
of military force was required for its cap- 
ture; that it was taken without actual re- 
sistance on the part of the person or persons 
who had occupied it for the United States; 
that the period was one at which motives of 
hostility against the United States are not 
imputable to the governor of Georgia, or to 
those who acted under his orders; that the 
capture and subsequent detention of the 
fox-t may have been to prevent its riotous 
occupation or destruction by a mob; and 
that the accused party therefore was not 
guilty of levying war against the United 
States, or of any other ofEence against their 
laws. If these views are incorrect, if either 
the capture or the detention of the post was 
treasonable, there can, I think, be no dis- 
pute that security of the peace and for good 
behavior should be required. 

In explanation of Mt. Greiner's visit to 
Philadelphia, it has been shown that his 
wife and child have been here from the 
commencement of last winter, at a boarding 
house, at which he arrived a few days ago, 
and that he has lived there openly, with 
them, from that time until his arrest on 
Tuesday last. The distriat attorney states 
that he has made sufficient inquiry, and asks 
no time iot further inquiry, into the circum- 
stances of this visit, or as to occurrences 
during Mr. Greiner's sojourn here. He ap- 
pears, nevertheless, to have declared his in- 
tention to return to Georgia, where he is 
engaged, as he states, in agricultural pur- 



suits. However favorably this case may 
thus, in one aspect of it, have been pre- 
sented, there is a different aspect in which 
it ought also to be considered. The crisis 
is one of impending or threatened, if not of 
actual hostilities, in which different sections 
of the country are, or may soon be, ar- 
rayed in arms against each other. Mitigat- 
ing circumstances, which might induce the 
pardon of an act of treason, cannot so qual- 
ify the offence as to alter its legal definition. 
That a person who has participated in a 
treasonable aggression upon a fortress of 
■the United States, should, at such a period 
as this, pass and repass the frontier of the 
seceded states without being justly liable to 
the most vigilant suspicion, cannot be sup- 
posed possible. The reasons are obvious. 
Should he, for example, transmit intelligence 
to Georgia concerning militaiy preparations 
here, or take part, however indirectly, in 
procuring supplies or other assistance for 
those in ayms against the United States, he 
would commit an act of treason for which 
he would be triable here. Those who stand 
in his relation to two hostile sections of a 
country are, unfortunately, the persons most 
frequently concerned in such criminal enter- 
prises. In their punishment, public policy 
may sometimes require a severity sadly dis- 
proportional to the actual measure of guilt 
in their intentions- I have, therefore, dur- 
ing the two days of the hearing, considered 
carefully the question whether it would be 
my duty, if the courts of the United States 
for 'Georgia were open, to commit him un- 
der the charge of treason, and issue a war- 
rant for his removal thither for trial. If 
this question is answered affirmatively, he 
should not be discharged without giving 
cautionary security under the act of 1798. 
I have heard his counsel fully upon this 
point. But I have declined hearing the dis- 
trict attorney upon it, because I have no 
doubt whatever that sufficient probable cause 
to support a prosecution for treason has 
been shown. Auy such aggravated breach 
of the duty of allegiance to an existing 
government as may tend to its total or par- 
tial subversion is, in a general sense, within 
the politico-l definition of treason. Under 
the government of the United States, the 
legal catalogue of specific offences embraced 
in this definition is, however, limited by 
the constitutional provision that "treason 
against the United States shall consist only 
in levying war against them, or in adhering 
to their enemies, giving them aidaud com- 
fort." Under other governments, including 
that of England, the catalogue of treasons 
is more extended. But the two species of 
treason mentioned in the constitution are 
described in it in language borrowed from 
that of the English statute of treasons. The 
phrase "levying war" as used in the con- 
stitution, is therefore understood and applied 
in the United States in the same sense in 
which it had been used in England. Chief 
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Justice Marsliall consulted Coke, and Hale, 
and Foster, in order to ascertain the con- 
stitutional meaning of this phrase. 2 Burr 
Trial, 402, 409; 4 Cranch [8 U. S.] 471, 472, 
477, Append. According to these writers, 
the occupation of a fortress by a body of 
men in military array, in order to detain it 
against a government to -which allegiance 
is due, is treason on the part of all con- 
cerned, either in the occupation or in the 
detention of the post. 

The -words of Sir E. CoI;e are: "If any, 
-with strength and -weapons inTasive and de- 
fensive, doth hold and defend a castle or fort 
against the king and his jwwer, thi^ is levy- 
ing of Tvar against the king." 3 Inst. 10. 
Sir M. Hale has copied this language almost 
precisely. 1 P. C. 146. Sir M. Foster says: 
"Holding a castle or fort against the king or 
his forces, if actual force be used in order to 
keep possession, is le-vying war. But a bare 
detainer, as, suppose, by shutting the gates 
against the king or his forces, without any 
other force from within, Lord Hale con- 
ceiveth will not amount to treason. But, if 
this be done in confederacy with enemies or 
rebels, that circumstance will make it trea- 
son, in the one case under the clause of ad- 
hering to the king's enemies— in the other un- 
der that of levying war." Discourse 1, c. 2, 
§ 11, In the year 1776, the powers of gov- 
ernment under the British East India Com- 
pany were vested, at Fort St George, in the 
president and council of Madras. Neither the 
president nor the council could rightfully ad- 
minister the local government independent- 
ly of one another*. The president adopted 
certain arbitrary and illegal measures for 
suspending a majority of the council from par- 
ticipation in its proceedings. They, in turn, 
assuming the administration of the govern- 
ment, deposed and imprisoned him, and took 
and detained possession of the fort. As their 
intent, in this usurpation of power, was only 
to substitute themselves for the regular local 
government, and exercise its functions in 
subordination to the East India Company, 
they were convicted of a misdemeanor only. 
But the court of king's bench were of opinion 
that "if the assumption of the government, 
and taking possession of the fort, had been 
with an intent to di-aw it from the dominion 
of the crown of Great Britain, it would have 
been high treason." 21 How. State Tr, 1283. 
See 3 C. Rob. Adm. 31, The present case is 
much more simple. In the fort in question 
there was, in legal strictness, no more division 
of power, or deduction from the jurisdiction 
of the United States, than there is in the 
District of Columbia. [Cohens v. Virginia] 
6 Wheat. [19 U. S.] 426, 427; [Kendall v. 
U. S.] 12 Pet. [37 U. S.] 019. The jurisdic- 
tion of the United States was,, under the con- 
stitution, as exclusive and independent of 
state control as if the land on which the fort 
was erected, and which had been ceded by the 
state of Georgia, had not been within her 
limits. If indeed the purpose of taking pos- 
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session of it, as a defenceless post, had been 
to keep it for the United States, the act, 
whether excusable or not, would not have 
been treasonable. But the crisis was one of 
impending revolution or insurrection. The 
threat of revolutionary measures had already 
proceeded from the government of the state. 
The detention of this post for her govern- 
ment by this hostile force was, therefore, I 
think, levying war against the United States. 
If the treasonable intent had at first been 
legally doubtful, the subsequent unqualified 
surrender of the fortress to the state would, 
if the doubt were not removed by it, render 
the case a proper one, at all events, for the 
consideration of a jury. 

That no hostile resistance was opposed by 
the former occupants of the fort, is, I think, 
unimportant. When^a body, large or small, 
of armed men, is mustered in military array 
for a treasonable pm-pose, every step which 
any one of them takes in part execution of 
this purpose, is an overt act of le-vying war. 
This is true, though not a warlike blow may 
have been struck. The marching of such 
a corps, with such a purpose, in the direction 
in which such a blow might be struck, is 
le-Tying war upon land. The mere cruising of 
an armed vessel with a hostile purpose, is 
levying maritime war, though the cruiser may 
not encounter a single vessel. This doctrine, 
which is conceded throughout the opinion of 
Chief Justice Marshall in Burr's Case [Cases 
Nos. 14,692a-14694a], had been established 
previously by English authorities. 1 Hale, 
P. O. 152; Fost, Crown Law, 218; 2 Salic 
633; 13 How. State Tr. 485; 4 Cmnch [8 U. 
S.] 476, Append. 

The allegation that the accused was, or may 
have been, acting under the orders of the 
governor of Georgia, or of some other com- 
manding or superior officer, is hkewise unim- 
portant. In »the cases of the highlanders of 
Scotland, whose clans were, without any in- 
dependent will of their own, mustered by their 
chiefs into the military service of Charles Ed- 
ward when he invaded England in 1745, the 
legal character of such a defence was fully 
considered. The previous doctrine then rec- 
ognized, and re-established, was that the fear 
of having houses burned, or goods spoiled, 
was no excuse, in the eye of the law, for join- 
ing and marching with rebels; that the only 
force which excuses on the ground of compul- 
sion is force upon the person and present fear 
of death, which force and fear must continue 
during all the time of military service with 
the rebels, and that it is incumbent in such a 
case on every man who makes force his de- 
fence, to show an actual force, and that he 
quitted the service as soon as he could. Fost. 
Crown Law, 14, 18 How. State Tr. 391. And 
see Fost. Crown Law, Discourse 1, c. 2, § 8. 
If any other excuse were allowable, it would, 
in the language of Sir M. Foster, "be in the 
power of any leader in a rebellion to indem- 
nify all his followers." This doctrine is ai>- 
pUcable wherever and so long as the duty of 
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allegiance to an existing government remains 
unimpaired. "When tMs fort was captured, 
the accused, in the language -of the supreme 
court, owed "allegiance to two sovereigns," 
the United States and the state of Georgia, 
See [Moore v. State of Illinois] 14 How. [55 
U. S.] 20. The duty of allegiance to the Unit- 
ed States was co-extensive with the consti- 
tutional jurisdiction of their government, and 
was, to this extent, independent of, and para- 
mount to, any duty of allegiance to the state. 
[Cohens v. Virginia] 6 Wheat. [19 U. S.] 381, 
and [Ableman v. Booth] 21 How. [62 U. S.] 
517. His duty of allegiance to the United 
States continued to be thus paramount so long 
at least as their government was able to main- 
tain its peace through its own courts of jus- 
tice in Georgia, and thus extend, there, to the 
citizen that protection which affords him sr- 
curity in his allegiance, "and is the foundation 
of his duty of allegiance. Though the sub- 
sequent occuiTences which have closed these 
courts in Georgia may have rendered the con- 
tinuance of such protection within her limits 
impossible at this time, we know that a dif- 
ferent state of things existed at the time of 
the hostile occupation of the fort. The revo- 
lutionary secession of the state, though 
threatened, had not then been consummated. 
This party's duty of allegiance to the United 
States, therefore, could not then be affected 
by any conflicting enforced allegiance to the 
state. He could not then, as a citizen of 
Georgia, pretend to be a public enemy of the 
United States in any sense of the word 
"enemy" which distinguished its legal mean- 
ing from that of "traitor." Future eases 
may, perhaps, require the definition of more 
precise distinctions, and possible differences, 
under this head. The present ease is, in- my 
■opinion, one of no difficulty, so far as the ques- 
tion of probable cause for the prosecution is 
concerned. » 

The evidence for the prosecution has con- 
sisted of the direct testimony of one witness 
to the alleged overt act, and of admissions 
made voluntarily, by the accused party since 
his an-est. The constitution provides that 
no person shall be convicted of treason unless 
on the testimony of two witnesses to the 
same overt act, or on confession in open court. 
The admissions here proved were not such 
confessions, and, upon the trial of an indict- 
ment, would not, in connection with the testi- 
mony of the single witness to the overt act. 
suffice to warrant a conviction. But the pro- 
vision of the constitution^ and the language 
of the first section of the act of April 30, 1790, 
on the subject, apply only to the trial of in- 
dictments, and are inapplicable to proceed- 
ings before grand juries, or to preliminary in- 
vestigations like the present. This appears 
to have been the opinion of Chief Justice Mar- 
shall (1 Burr Tr. 196), and likewise of my 
judicial predecessor in this district ([Charge 
to the Grand Jury] 2 Wall. Jr. 138). Judge 
Iredell had, indeed, been previously Of a dif- 
ferent opinion. 1 Whart. State Tr. -iSO. His 



impression had probably been derived from 
the opinions which, under the statutes 1 Edw. 
VI. c. 12, § 22; 5 Edw. VT. c. 11, § 11; and 
7 Wm. HI. c. 3, had prevailed in England. 
See Fenwick's Case, 13 How. State Tr. 537, 
and 26 How. State Tr. 731. As the point 
has never been directly decided in the United 
States, it may not be amiss to mention a dif- 
ference between the language of the English 
statutes and the words of the constitution. 
Those statutes enacted that no person should 
be indicted or convicted of treason, unless, 
&c. The constitution, omitting the word "in- 
dicted," uses the single word "convicted," 
This difference in language, to which the at- 
tention of Chief Justice Marshall was doubt- 
less directed, though he does not mention it, 
seems to be decisive of the question. The 
intention of the framers of the constitution 
must have been to restrain the application 
of the prescribed rule of evidence to the trial 
of the indictment. A person should not, how- 
ever, be indicted or imprisoned under a charge 
of treason when there is no rational proba- 
bility that the charge, if true, can be proved 
by two witnesses on the future trial. 

In the present case, I require security of 
the peace and for good behavior. 

The above opinion having been read, the 
district attorney made a formal application to 
the effect of a suggestion which he had made 
in his previous argument. The suggestion 
hatd been that, although the accused party 
could not be sent at this time to Georgia for 
trial, he might be committed here for trial 
in the proper court of the United States for 
Georgia when it should hereafter be open, 
and that he might, in the meantime, be de- 
tained here in custody, or admitted to bail 
to answer the charge hereafter in Georgia. 
The formal application was a motion that he 
be held to bail, or committed for trial '*at 
the next actual term or session of the cir- 
cuit court of the United States for the South- 
em district of Georgia." After the argument 
of this motion, the judge retained his former 
opinion, saying: 

I cannot commit this party for trial under 
any other jurisdiction than that conferred by 
the 33d section of the act of 1789. Under 
this act I can commit him to no other custody 
than that of the marshal. I cannot, under 
the act, commit him to the marshal's custody 
for any purpose other than that of removal to 
Georgia. If it appeared probable that the 
proper court there would be open within a 
definite reasonable period, the necessity of 
the case might authorize a limited correspond- 
ing delay, either in the issuing or the exe- 
cuting of a warrant of removal; perhaps in 
executing it, rather than in issuing it. But 
no such probability appears. Most of the 
cases which have been cited as to putting off 
trials for criminal offences, and keeping pris- 
oners under arrest, are precedents to regu- 
late the practice of courts to which the pris- 
oners are committed for ti'ial, and not the 
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practice of magistrates ordering the removal 
of prisoners to proper places for trial. The 
judiciary system of the United States is 
founded upon the constitution. The war- 
rant of removal must he issued seasonably 
under the judiciary act, with a view to a prob- 
able speedy trial under the constitution in 
the proper district. The district attorney still 
declares that he does not wish that a war- 
rant of removal be issued. The order of com- 
mitment, as he asks it, without such a war- 
rant, would be a dangerous precedent. It 
would sanction the imprisonment, for indefi- 
nitely long periods, of persons at great dis- 
tances from their homes" and their friends, 
whex'e bail might not be found. Under char- 
ges for capital offences bail might be refused 
as well at the time of , commitment, as also 
afterwards on habeas corpus. Though I have 
no doubt myself upon the point, yet as my re- 
fusal of the application will not be liable to 
revision, I am desirous of consulting on the 
subject with Judge GRIER, who, I am confi- 
dent, wiU, at my request, sit with me, and 
hear the district attorney's arguments re- 
peated. 

GRIER, Circuit Justice, after having heard 
these arguments, remarked that his opinion 
coincided on all the points of the case, and 
particularly the point upon which it liad been 
asked, with the district judge's opinion, which 
he had previously read. 

The district judge then said: The decision 
upon this hearing, though Judge GRIER kind- 
ly sits with me, must be exclusively my own. 
His concurrence in my former opinion, to 
which I adhere, confirms me in a satisfactory 
belief of its correctness. The district attor- 
ney's motion is not granted. 

Mr. Greiner, upon entering, with two sure- 
ties, into a recognizance in $10,000 to keep the 
peace and be of good behavior in all cases 
arising under the constitution and laws of 
the United States, was discharged from cus- 
tody. 



Case 3}a"o. 15,S63. 

UNITED STATES v. GRIFFITH. 

[2 Cranch, O. O. 366.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

Evidence — Coxtractok's Account — Authenti 
CATION — Copies op Bonds — How Ceutipied. 

1. A contractor's account, adjusted by the prob- 
er accounting officers of the treasury, and certi- 
fied and authenticated according to the 11th sec- 
tion of the act of March 3, 1817, c. 45 [3 Stat. 
366], is evidence not only of money advanced to 
the contractor, but of money disbursed by offi- 
cers of the army for provisions, in consequence of 
the contractor's failure to comply with his con- 
tract. 

2, The third auditor is not authorized to au- 
thenticate copies of bonds and other papers. 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 



3. His power under the act of March 3, 1817, 
extends only to "transcripts from the books and 
proceedings of the treasury in regard to the ac- 
counts of the war department." 

4. Copies of bonds must still be certified by 
the register, and authenticated under the seal of 
the department, under the act of March 3, 1797 
[1 Stat. 5121. 

Debt for ?60,000, the penalty of the defend- 
ant's bond to the United States, conditioned 
to perform the covenants of an agreement be- 
tween him and the acting secretary of war, 
dated November 5, 1817, for the supply of ra- 
tions to the troops of the United States in 
certain places; by the 5th article of which, 
the commanding general or person appoint- 
ed by him, at each post or place, in case of 
absolute failure or deficiency in the quantity 
of provisions contracted to be delivered and 
issued, has power to supply the deficiency, 
by purchase, at the risk and on account of 
the defendant; and by the 10th article, all 
advances of money to the defendant on ac- 
count of supplies, &c., and all such sums of 
money as the commanding officer, &e., may 
cause to be disbursed in order to procure 
supplies in consequence of any failure on the 
part of the defendant in complying with the 
requisitions therein contained, shall bo duly 
accounted for by him by way of set-off against 
the amount of such supplies, and the surplus, 
if any, repaid to the United States, imme- 
diately after the expiration of the term of 
that contract, with interest The breach 
assigned was that the defendant [Camillus 
Grifiith] had not accounted for $120,000 ad- 
vanced to him for such supplies, and ?50,- 
000 disbursed by the commanding officers in 
order to procure supplies in consequence of 
the defendant's failure to comply with the 
requisitions of the contract. In order to sup- 
port the issue on the part of the United 
States, 

air. Swann, U. S. Dist. Atty., offered in 
evidence an account between the United 
States and the defendant, adjusted by the 
proper accounting officers of the treasury, 
who reported a balance due to the United 
States, amounting to $89,778.41, including 
$47,334.81, for amount of payments made by 
sundry officers for the purchase of provisions 
in consequence of the defendant's having 
failed to make the necessary supplies ac- 
cording to his contract. 

Mr. Taylor, for defendant, objected that 
these items of disbursement by the officers, 
were not sufficiently proved by the account- 
settled at the war department. That the ac- 
count is not evidence of those items, but 
only of the moneys advanced to the defend- 
ant by the United States. 

THE COURT stopped Mr. Taylor, and said 
that the point had been decided by this court 
at the last term in Washington (see U. S. v. 
Vanzandt [Case No. 16,611]), to wit, that the 
account settled at the treasury was evidence; 
and that the defendant could not give evi- 
dence of claims which had not been present- 
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ed to the proper oflSeer of tlie treasury for 
settlement, and disallowed. 

THE COURT (THRUSTON, Circuit Judge, 
absent), at May term, 1822, decided that the 
third auditor could not authenticate a copy 
of the bond; his power of authentication, 
under the act of March 3, 1817 (3 Stat. 366), 
extending only to "transcripts from the books 
and proceedings of the treasury in regard 
to the accounts of the war department," and 
that copies of bond must still be certified by 
the register, and authenticated under the seal 
of the department, according to the act of 
March 3, 1797 (1 Stat. 512). 



Case No. 16,364. 

UNITED STATES v. GRIMES. 
[See Case No. 3,393.] 



UNITED STATES (GRIMES v.). See Case 
No. 5,828. 



Case Wo. 15,365. 

UNITED STATES v. GRIMES. 

[Hoff. Land Cas. 137.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Lasd Gkast — Performance of Cos- 
DiTioNS — Location. 

No objections to the confirmation of this claim. 

Claim for four and a half leagues of land 
in Sacramento coufnty, confirmed by the 
board, and appealed by the United States. 

[This was a claim by Hiram Grimes for the 
Rancho San Juan, situated in Placer and 
Sacramento counties. Granted December 24, 
1844, by Manuel Micheltorena to Joel P. 
Dedmond. Claim filed April 13, 1852. Con- 
firmed by the commission May S, 1855, and 
now heard upon appeal- by the United 
States.] 

William Blanding, U. S. Atty. 
A. C. "Whitcomb, for appellee. 

HOFFMAN, District Judge. The claimant 
in this case derives his title by deed from 
Joel P. Dedmond, the original grantee. The 
grant issued to Dedmond by Governor Mich- 
eltorena on the twenty-fourth of December, 
1844, is duly proved, and the expediente con- 
taining the petition, diseno and other usual 
"documents, is found in the archives. With 
regard to the performance of the conditions 
there is some discrepancy in the testimony. 
But the witness O'Brien is shown not to 
have been in the country at the time he 
swears that no house existed, and his char- 
acter would seem to be such as to entitle 
his testimony, even if uncontradicted, to but 
little weight. But the testimony of Buzzell, 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



Wyman and Leahey, witnesses to whom 
Hicks, who was sworn on behalf of the Unit- 
ed States, expressly refers as best acquaint- 
ed with the facts, shows beyond all reasona- 
ble doubt that a house was built and a por- 
tion of the land cultivated as required by the 
conditions; and the rancho seems to have 
been in the possession of Dedmond and his 
grantees Sinclair and Gi'imes, up to the pres- 
ent time. The location of the land is said 
by the commissioners to have been estab- 
lished with sufficient, though not with great, 
precision. In the grant it is described as 
bounded on the west by the place belonging 
to Senor Grimes, on the south by the Amer- 
ican river, on the east by the foot of the 
Sierra Nevada, and on the north by vacant 
lands, being in extent from east to west 
three leagues, and from north to south one- 
league and a half. The claimant has put 
in evidence the expediente in the case of E. 
Grimes, whose land El Paso is one of the 
boundaries of the rancho now claimed. It 
appears by this expediente that the location 
and boundaries of El Paso are defined with 
unusual precision, a point of beginning bebag 
distinctly stated, and tbe courses and dis- 
tances of all the lines given. There would 
seem, therefore, with the boundary line 
which separates El Paso from the Rancho 
of San Juan now claimed, accurately estab- 
lished, with the American river and the foot 
of the Sierra as the limits on the south and 
east, and the extent of the land from north 
to south and from east to west expressly 
stated, to be no difficulty in locating this with 
all the accuracy necessary. This claim was 
confirmed by the board. No new testimony 
has been taken in this court, nor has any 
argument been offered or suggestion made 
to the court of any reason for reversing the 
decision of the commissioners. I think that 
a decree confirming the claim should be en- 
tered. 



Case KTo. 15,S66. 

UNITED STATES v. GRISWOLD. 

[5 Sawy. 25; i 10 Chi. Leg. News, 50.] 

District Court, D. Oregon. Oct. 9, 1877. 

Qui Tam Actios — Arrest— Affidavit. 

1. The action provided for in sections 3490- 
3493, of the Revised Statutes, to recover a penal- 
ty and damages for making a false claim against 
the United States is a qui tam one, and may be 
commenced by any person who will, without the 
previous authority or consent of the district 
attorney of the United States, and therefore the 
complaint in such an action need not be sub- 
scribed by such district attorney, but the same 
is sufficiently "subscribed by the party or his at- 
torney" within the meaning of sections 79 and 
81 of the Oregon Civil Code, when it is "sub- 
scribed" by the attorney of the person who 
brings such action. 

[Cited in U. S. v. Griswold, 24 Fed. 364.] 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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2. In such an action the United States is the 
plaintiff, and the defendant may be arrested 
and held to bail without an undertaking on 
the part of the plaintiff to the defendant for 
damages in case the arrest "be wrongful or 
without sufficient cause," as provided m section 
107 of the Oregon Civil Code. 

3. If the facts necessary to authorize such an 
arrest sufficientiy appear in the complamt in 
such action and the same is verified by the oam 
of the informer or person bringing the same, it 
is an affidavit within the meaning of section diU^ 
aforesaid, and an order for the arrest of the 
defendant may be made ^hereon. 

[This was an action by B. F. BoweU, who 
sues as weU for himself as for the United 
States, against William Griswold, for certain 
penalties for the violation of an act of con- 
gress in presenting certain false claims. On 
June 2, 1877, an order was issued for the de- 
fendant's arrest, with bail fixed at ?10,000, 
and on June 4tb, the arrest was made, and 
bail given accordingly. The defendant now 
moves that the complaint against him be 
stricken out, and that he be discharged ffom 
arrest.] 

Addison 0. Gibbs and B. F. DoweU, for 

plaintiff. 
H. T. Thompson, for defendant 

DEADY, District Judge. This action is 
brought by B. F. Dowell, as weU for himself 
as the United States, upon section 3490 of 
the Revised Statutes, to recover from the de- 
fendant the sum of forty thousand and nine- 
ty-six dollars and sixty-six cents alleged to 
be due the United States; for that the said 
defendant caused to be made and presented 
for payment at the treasm-y of the United 
States false and fictitious claims, pui-porting 
to be claims for supplies furnished on ac- 
count of the Oregon Indian war of 1854, to 
the amount of nineteen thousand and forty- 
eight dollars and eighty-three cents; and 
also used false vouchers, rolls, etc., and com- 
bined with another for the purpose of obtain- 
ing the payment of such claims, by means 
of which he received from the ti-easuiy of 
the United States the said sum of nineteen 
thousand and forty-eight dollars and eighty- 
three cents in payment of the same. The 
complaint was verified by the oath of the in- 
former, and signed by Messrs. Gibbs, and 
Stearns, and B. F. Dowell, attorneys of this 
court, as "attorneys for the plaintiff," and 
was filed May 30, 1S77. 

On June 2, the district judge, upon the ap- 
plication of "Mr. Addison C. Gibbs, of coun- 
sel for the plaintiff," under section 3492 of 
the Revised Statutes, and upon said com- 
plaint so verified, made an order for the ar- 
rest of the defendant, and fixed his bail 
thereon at the sum of ten thousand dollars, 
to be given in the manner and with the ef- 
fect provided in sections 108, 109 of the Ore- 
gon Civil Code. Upon this order a writ of 
arrest was issued by the clerk, upon which 
the defendant, on Jime 4, was arrested and 
gave bail as therein provided. Afterwards 
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the defendant moved to strike the complaint 
from the files, because it was not signed by 
the district attorney nor any one authorized 
to represent the United States, and for his 
discharge and the exoneration of his bail be- 
cause there was no affidavit filed prior to the 
issuing of the writ, nor undertaking filed be- 
fore the arrest was made. 

By the Revised Statutes (section 5438) it is 
declared to be a crime punishable by fine and 
imprisonment to make or present for pay- 
ment any false or fictitious claims against 
the United States or to that end, to make or 
use any false voucher, etc., or to combine 
with any person to obtain payment from the 
United States of ?ny such claim. Section 
3490 provides that if any person not in the 
military or naval forces of the United States 
shall do or commit any of the acts prohibited 
by section 5438, aforesaid, such person "shall 
forfeit and pay to the United States the sum 
of two thousand dollars," together with 
"double the amount of damages which the 
United States may have sustamed by reason 
of the doing or committing such act," to be 
recovered in one action with the costs there- 
of. Section 3491 gives the district court 
within whose jurisdictional limits the person 
doing or committing such act shall be found, 
jurisdiction of such action; and provides that 
the same "may be brought and carried on by 
any person, as well for himself as the United 
States," * * * "at the sole cost and 
charge of such person, and shall be in the 
name of the United States, but shall not be 
withdrawn or discontinued without the con- 
sent, in writing, of the judge of the court 
and the district attorney, first filed in the 
case, setting forth their reasons for such con- 
sent" Section 3492 makes it the duty of 
the several district attorneys to be diligent 
to ascertain any violations of said section 
3490 by persons found within their respective 
districts, "and to cause them to be proceed- 
ed against in due form of law for tlie recov- 
ery of such forfeiture and damages;" and 
provides that "such person may be arrested 
and held to bail in such sum as the distiict 
judge may order, not exceeding the sum of 
two thousand dollars, and twice the amount 
of the damages sworn to, in the affidavit of 
the person bringing the suit." Section 3493 
provides that "the pei-son bringing said suit 
and prosecuting it to final judgment shall be 
entitled to receive one half the amount, 
* * * he shall recover and collect; and 
the other half shall belong to and be paid 
over to the United States;" and such person 
shall "receive to his own use all the costs the 
court may award against the defendant," as 
in actions between private parties; but he 
"shall be liable for all costs incurred by him- 
self in the case, and' shall have no claim 
therefor on the United States." 

These sections of the Revised Statutes are 
substantially taken from the act of March 2, 
1863 (12 Stat. 696), entitled "An act to pre- 
vent and punish frauds upon the United 
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States." The action, improperly;, called a 
"suit"— thereby authorized to be "brought 
and can-ied on by any person as well for 
himself as the United States," is the action 
called at common law, qui tarn, because the 
plaintiffi thereindeseribed himself as one "qui 
tarn pro domino rege quam pro se ipso in 
hac parte sequitur"— who as well for the king 
as for himself sues in this matter. When, 
as in this case, a statute imposed a penalty 
for the commission of an act, and also gave 
such penalty in part to whoever would -sue 
for it^ and the remainder to the king or other 
public use, the action to recover such penalty, 
if brought by a private person, was brought 
in his own name and siij)5ect to his control. 
Although a judgment obtained therein was 
for the benefit of the king or other public use 
as well as the plaintiff, yet the action was, 
to all intents and purposes, the private action 
of the latter. 3 Bl. Comm. 160; 1 Bae. Abr. 
"Actions Qui Tarn." 

The fact that this action is required to be 
brought in the name of the United States and 
that it cannot be withdrawn or discontinued 
without the consent of the district attorney 
and the judge, it is still otherwise under the 
control of the informer. It is still an action 
which by the express authority of the stat- 
ute may "be brought and carried on"— com- 
menced and conducted— "by- any person, as 
well for himself as the United States." The 
power to commence and conduct this action, 
necessarily implies the right to do so, and 
to employ attorneys for that purpose, irre- 
spective of the district attorney. The stat- 
ute has authorized Dowell to bring this action 
and conduct it at his own cost. Although 
the United States is the plaintiff, Dowell is 
its authorized representative, and not the 
district attorney, who is not authorized or 
required to act or interfere in the matter, 
otherwise than as expressly provided by the 
statute. For all purposes, except the discon- 
tinuance of the action, the attorney employ- 
ed by the informer to commence and conduct 
the same is the attorney of the United States 
therein. Neither does the fact that the dis- 
trict attorney is required to be diligent to en- 
force the statute against persons violating it, 
make him the attorney of the United States 
in this action. Although it is his duty "to be 
diligent in inquiring into any violations" of 
the statute and to bring actions therefor in 
the name and for the benefit of the United 
States, he may not, and therefore congress 
has provided this alternative, that every per- 
son who will may do the same thing, "as 
well for himself as the United States;" and 
whichever— the informer or the district at- 
torney—first commences an action for a par- 
ticular violation of the statute, thereby ex- 
cludes the other from' so doing. 3 Bl. C5omm. 
160. 

Neither does the provision in section 771 
of the Revised Statutes which makes it the 
duty of the "district attorney to prosecute 
in his district * * * all civil actions in 



which the United States are concerned," au- 
thorize or require him to act as attorney for 
the plaintiff in this action. This section is 
general in its terms and necessarily quali- 
fied and restrained by the sections above dt- 
ed, which relate to the commencement and 
conduct of this particular action. For that 
matter the United States is concerned in all 
qui tam actions, whether brought in its own 
name or that of a private person, because it 
is entitled to a share of the penalty or for- 
feiture that may be* recovered therein. But 
the rule of law is, and the practice always 
has been, that a qui tam action is the action 
of the party who brings it, and the sover- 
eign, however much concerned in the result 
of it, has no right to interfere with the con- 
duct of it, except as specially provided by 
statute. 

As has been shown this is a qui tam action. 
The statute authorizing it imposes no re- 
straint upon the power of the party bringing 
it, except that he shall bring it in the name 
of the United States and shall not dismiss 
it without the consent of its district attorney 
and the judge. Subject to these qualifica- 
tions he may proceed as if the action was in 
name as well as fact his own, which certain- 
ly implies the right to select and employ 
counsel to commence and conduct it. 

The complaint being subscribed by attor- 
neys of this court as attorneys for the plain- 
tiff, the presumption is that they were em- 
ployed by the person who brings this suit to 
conduct it. This being so, such attorneys are 
the attorneys of the plaintiff, and the com- 
plaint is duly subscribed by the attorney of 
the party plaintiff within the reqviirement of 
section 79 of the Oregon Civil Code, and is 
therefore not liable to be stricken out. When 
the statute authorized Dowell to bring and 
conduct this actioti in the name of the United 
States it necessarily authorized him to em- 
ploy attorneys for that purpose, and thereup- 
on the persons so employed became and are 
the attorneys of the United States for that 
purpose. The motion to discharge the de- 
fendant from the arrest, or, more* properly, 
to vacate the writ of arrest (see Civ. Code 
Or. § 128), is based upon the assumption that 
by virtue of sections 914 and 915— particu- 
larly the latter—the law of the state (section 
107, Civ. Code) regulates and controls the al- 
lowance and issuing of a writ of arrest, and 
therefore the writ in this case was improper- 
ly issued, because there was no prior imder- 
taking or affidavit as provided in said sec- 
tion 107, 

As to the aflldavit, the complaint contains 
all the facts necessary to authorize an arrest, 
and it is verified by the oath of Dowell. 
Such a complaint is an affidavit, and may be 
used in the case whenever an affidavit as to 
such facts is required. In U. S. v. Walsh 
[Case No. 16,635], -»7hich was an action upon 
a statute for a penalty, this court held: 
"Where the cause of action is sufficiently set 
forth in the complaint, and the cause of ac- 
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tion and arrest are identical, there is no nec- 
essity for an additional or separate affidavit 
to autliorize an arrest" Here the cause of 
action and arrest are identical, and the veri- 
fied complaint, as to the facts stated therein, 
is an affidavit Neffi v. Pennoyer [Id. 10,083]. 

Before proceeding to consider the objection 
as to the undertaking, it is proper to state 
that section 91o, supra, upon which counsel 
for the motion seems to rely, does not appear 
to apply to the case of an arrest Briefly, it 
provides that plaintiffs- in the United States 
courts shall be entitled to the remedies by 
"attachment or other process, against the 
property of the defendant," allowed by the 
laws of the state for the courts thereof, such 
plaintiff first furnishing the preliminary af- 
fidavits or proofs and security required by 
such state laws. As will be seen, the oper- 
ation of this section is confined to the reme- 
dy by attachment or other process— probably 
like process — only against the property of the 
defendant, and not against his person. 

Section 914, supra, requires in effect, that 
the mode of proceeding in this action "shall 
conform as near as may be" to the mode of 
proceeding in like cases in the state courts. 
This is a general direction, and only intend- 
ed to secure uniformity in the practice in the 
national and state courts, in civil actions at 
law, as far as practicable. Indianapolis & 
St. L. R. Co. V. Horst, 93 U. S, 300. But 
when congress has specially prescribed the 
mode of proceeding it does not apply. Now 
section 3492, having specially provided that 
the defendant in this action might be arrest- 
ed, and held to bail by the district judge, 
without requiring the plaintiff, or any one 
for it. to give any undertaking or security 
for costs or damages, the most reasonable 
inf ei'ence is that it was not intended that any 
should be given. Besides, it is a settled rule 
of construction, that the general words of a 
statute do not include the government or af- 
fect its rights, unless such purpose be dear 
and indisputable upon the face of the act 
Jones V. U. S., 1 Nott & Hunt [1 Ct 01.] 
383; U. S- V. Weise [Case No. 16,659]; Bright- 
ly, Fed. Dig. 843. This was a well establish- 
ed rule of the common law, founded upon 
considerations of public jKtlicy, and, there- 
fore, it was said, that an act of parliament 
did not bind the king, unless particularly 
named therein. 1 Bl. Comm. 185. Under 
this rule, a statute of the state requiring a 
plaintiff to give an imdertaking for costs and 
damages before procuring an arrest, does not 
include the United States. 

The motions are denied. 

[NOTE. Subsequently, upon an amended com- 
plaint, the plaintiff recovered judgment for §35,- 
228 and costs. Case unreported. This judg- 
ment was reversed in error by the circuit court, 
and a new trial granted. Case unreported. On 
the second tr al the plaintiff had judgment for 
the same amount as on the first. Case unreport- 
ed. For the subsequent histbry of the case, and 
the efforts of the plaintiff to enforce his judg- 
ment, see 8 Fed. 496. 30 Fed. 604, 762,] 



Case No. 15,S67. 

UNITED STATES v. GROTBNKEMPER. 

[2 Bond, 140.] 1 

Circuit Court, S. D. Ohio. Oct Term, 1867. 

Internai, Revenue — ^Penai. Action — ^Verdict — 
Possession op Spirits— Puaud— Trans- 
portation Bonds. 

1. This suit is prosecuted for the recovery of 
a penalty of $4 on each gallon of spirits alleged 
to be fraudulently removed or sold by defendant 
under that clause of section 9 of the act of July 
13, 1866 [16 Stai. 101], unposing such penalty? 
and the verdict in this case can not be for the 
alternative penalty of §500 provided for in that 
clause. 

2. The only question for the jury is, whether 
the defendant had possession of the spirits, and 
sold or disposed of them, having knowledge of a 
fraud connected with them, and with the design 
of evading the tax to which they were subject 

3. The question whether the facts proved 
warrant the inference of fraud, charged by the 
United States, is exclusively for the jury. 

4. Under said section of the statute referred 
to, to constitute tSie fraud charged, an intent to 
evade the payment of the tax must appear to the 
satisfaction of the jury, hut such intent can 
only be inferred from the circumstances in proof. 

5. If the jury find there was any fraudulent 
concert of action between the distiller, or other 
persons, and the defendant, in bringing the spir- 
its into market without the payment of the tax, 
the fraud charged in the declaration is sus- 
tained. 

6. Giving transportation bonds for the removal 
of spirits from a distiller's warehouse to a bond- 
ed warehouse, dase B, did not authorize the sale 
of the spirits without the payment of the tax,, 
and such sale would be in fraud of the law. 

[This was an action by the United States 
against Henry Grotenkemper for penalties 
for violation of internal revenue laws.] 

Durbin Ward, Dist. Atty., -and Lewis H. 
Bond, for the United States. 

John P. Jackson and Edgar M. Johnson^ 
for defendant 



liEAVITT, District Judge (charging jury). 
There are some legal questions involved in this 
case which art? important, and on which it is 
the duty of the court to state its views. This. 
I shall endeavor to do with as much brevity 
as possible. If it were not for these ques- 
tions of law, I should commit this case to- 
the jury without comment or remark, leav- 
ing it to them to draw their own conclusions 
upon the facts' in evidence. The declaration, 
as you are aware, is the statement of the 
plaintiff's cause of action, and is to be the 
guide of a jury in passing upon a ease sub- 
mitted to them. If the plaintiff in an ac- 
tion is entitled to a verdict, it can only be 
upon the grounds specifically set forth in his- 
declaration. 

In this case, the United States charge sub- 
stantially in the declaration, in two different 
counts, tiiat large quantities of whisky were 
shipped from a distillery in Kentucky un- 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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der what are termed "transportation Ijonds," 
and tliat the defendant came unlawfully and 
fraudulently into the possession of the whisky, 
and sold or disposed of it, knowing the legal 
tax had not been paid, and with intent to 
defraud the governmeht. That is the sub- 
stance of the first count. The second count 
charges the defendant with being in posses- 
sion of the spirits, knowing they were sub- 
ject to tax, and that the tax had not been 
paid. The period of time within which it is 
alleged these fraudulent transactions occur- 
red, was from the 1st of July to the last 
of December, 1866. The district attorney 
concedes that the government can claim 
nothing but for frauds committed within 
the days named. 

It is not my practice to detain a jury with 
a minute detail or exposition of the evidence 
in a case submitted to them. While it is 
incumbent on the court to state the law ap- 
plicable to the case, it is the province of the 
jury to weigh and pass upon the facts in 
proof. I may remark here, that as to the 
main facts in this case, there is no contro- 
versy between the counsel for the parties. 
It appears that a distiller, whose name is 
Darling, was carrying on his business in the 
summer of 1866, at Prestonville, in the state 
of Kentucky. Connected with his distillery, 
as required by law, he had a bonded ware- 
house, designated, under the law and the reg- 
ulations of the internal revenue department, 
as of the class A. The statute requires ev- 
ery distiller, immediately upon the distilla- 
tion of spirits, to deposit them in that ware- 
house, and they then passed from his con- 
trol to the custody and supervision of a 
government officer. It was the right of the 
distiller, however, upon a permit from the 
collector of the district, and giving bond witli 
good sureties, the condition of which was not 
the payment of the tax on the spirits, but 
their prompt delivery to a warehouse of the 
class B, to be designated in the bond, to have 
the same removed to such warehouse. When 
the spirits were thus deposited, they could 
not be legally removed from the warehouse, 
or sold, without the payment of the tax im- 
posed by law. The defendant Grotenkemper 
had, at the time, a bonded warehouse, of 
the class B, in the city of Cincinnati. Dar- 
ling, the Kentucky distiller, shipped largely 
to the city during the summer of 1866. Some 
of these shipments were consigned *to the 
defendant, and were deposited in his bonded 
warehouse, but the larger portion of the spir- 
its, as I understand the evidence, was ship- 
ped to, or found its way to the warehouse of 
Harper & Son, commission merchants of Cin- 
cinnati. The amount of these various ship- 
ments will be ascertained by the jury, by 
reference to the abstract made by Hudnall, 
former collector of the revenue district in 
Kentucky, in .which the distillei-y was locat- 
ed. These abstracts were made under the 
direction of the court, and may be safely re- 
lied on by the jury. 



The claim of the government is, that by 
some fraudulent concert of action, the large 
quantity of spirits consigned to Harper & 
Son, though in their actual possession, was 
really sold by Grotenkemper, without the 
payment of the legal tax, and that the Unit- 
ed States has thus been defrauded to that 
extent. The government has no available 
remedy on the transportation bonds, for the 
reason that the distiller Darling and his sure- 
ties are wholly insolvent The tax, there- 
fore, must be lost, unless the defendant can 
be held liable. It is claimed, by the district 
attorney, that there were 44,500 gallons of 
spirits shipped by Darling to Harper & Son, 
all of which was fraudulently sold by the 
defendant without the tax having been paid. 
The penalty claimed, and for which it is 
contended the defendant is liable, is four 
dollars on every gallon of these spirits. And 
for the recovery of this penalty this suit 
is prosecuted. 

The suit is based on section 9 of the act 
of July 13, 1866. It is a long section, broad 
and comprehensive in its provisions, em- 
bracing various acts of commission and 
omission as frauds, and subjecting persons 
and property to heavy penalties and forfei- 
tures. Without reciting the entire section, I 
will only refer to the clause on which this ac- 
tion is brought. It is in these words: "And 
any person who shall have in his custody or 
possession any such goods, wares, merchan- 
dise, or articles subject to tax, as aforesaid, 
for the purpose of selling the same with the 
intent of evading the payment of the taxes 
imposed thereon, shall be liable to a penalty 
of §500, or not less than double the taxes 
fraudulently attempted to be evaded." The 
jury will observe, that under this clause the 
penalty is in the alternative, being either a 
fixed sum or double the amount of the tax. 
The intention' of this was doubtless that the 
government might proceed for the compara- 
tively light penalty 'of $500, or the more 
severe jjenalty of the double tax, according 
to the circumstances and aggravation of the 
case. In this case the claim of the United 
States is the higher penalty, and if the jury 
find that the frauds charged are proved, 
their verdict must be for that penalty, and 
nothing more or less. 

The important, indeed the only, question 
for the jury is, whether the defendant had 
the possession of the spirits in controversy, 
and sold or disposed of them, with the 
knowledge of any fraud connected with 
them, and with the intent of evading the tax 
to which they were subject In the judg- 
ment of the court, to justify a verdict for 
the United States, the facts must warrant 
the conclusion that the spirits were infected 
with fraud, that defendant had some par- 
ticipation in the fraud, and sold or disposed 
of them with the intent to evade the tax. 
Whether the evidence warrants the conclu- 
sion of fraud, is a question exclusively for 
the jury, and is referred to them. 
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The district attorney claims, that if the 
spirits were distilled and removed from the 
distiller's warehouse ior the purpose of sale, 
with the fraudulent intent of evading the 
tax, the defendant is liable to the penalty 
claimed, though he had no knowledge of, or 
participation in, the fraud. But as the clause 
of the statute to which I have referred, 
makes an intent to evade the payment of the 
tax a necessary element of the fraud as a 
basis of the penalty provided, I can not con- 
cur in the view urged by the attorney for the 
United States. Within the scope and opera- 
tion of the clause referred to, if the defend- 
ant had no knowledge of any fraud, actual 
or intended, in connection with these spirits, 
it is not readily perceived that in selling 
or disposing of them he had the intent to 
avoid paying the tax on them. 

In considering the question whether the 
defendant is implicated in any fraud in con- 
nection with these spirits, it will be the duty 
of the jury to weigh all the circumstances 
proved. Ordinarily, fraud, is only made out 
by proof of such facts as lead with reason- 
able certainty to the conclusion of its exist- 
ence. To illustrate my meaning, I will say, 
that if the jury believe there was concert 
of action between Darling the distiller. Har- 
per & Son the warehousemen, and the de- 
fendant, by which the spirits were to be of- 
fered in market, and disposed of without 
payment of the tax, and were so disposed of 
by the defendant, the legal inference of fraud 
on his part would follow. 

The counsel for the defendant have urged, 
that when tlie distiller gave bond for the 
transportation of the spirits from his ware- 
house A, to bonded warehouse B, and the 
proper permit for its removal obtained, that 
it then became what is termed free whisky 
and was legitimately in market without the 
actual payment of the tax, the reliance of 
the government being on the transportation 
bond as security for the tax. But there is no 
law which warrants this view. The trans- 
portation bond is conditioned for the deliv- 
ery of the spirits at the bonded warehouse 
named, and upon such delivery the collector 
of the proper district looks to the payment of 
the tax before the spirits can be sold or re- 
moved. If, as in this case, the parties to the 
^jansportation bond are all pecuniarily worth- 
*ess, and if the distiller on the execution of 
the bond was at liberty to offer his whisky 
in market without paying the tax, it is ob- 
vious that a wide door for frauds upon the 
revenue would be opened. If, therefore, the 
defendant, knowing the fraud intended by 
the distiller, co-operated in it upon the false 
and illegal theory that the spirits were legit- 
imately in market without payment of the 
tax, he can not thereby be relieved from the 
imputation of the fraud charged. Even if a 
construction had been given to the law, by 
officers of the revenue department, sanction- 
ing such a course, it would be no justification 



of an intended or accomplished fraud. It is 
in accordance with the plain intention of the 
statute, that spirits should in no case be of- 
fered for sale without the payment of the 
tax, and any sale without such payment is 
in violation of law. The distiller has his 
option to pay the tax on its removal from his 
bonded warehouse, or give a transportation 
bond for its removal to a bonded warehouse, 
class B. If the latter course is pursued, the 
spirits can not be removed from the ware- 
house, or any disposition made of them xmtil 
the tax is paid. Any other course would in- 
evitably lead to the grossest frauds, and can 
not for a moment be tolerated. It would 
afiCord every facility for collusion between 
the fraudulent distiller and a dishonest and 
corrupt collector of the revenue. They had 
only to procure a transpoiiation bond with 
parties fictitious or irresponsible, and the 
spirits would go into the market without 
the payment of the tax, and without any pos- 
sible means of indemnifying the government 
for the loss of the tax. 

But while this is the view of the court on 
this legal question, it is my duty to instruct 
the jury, that if this defendant came into 
the possession of the spirits, and removed or 
sold the same, witiiout any knowledge of its 
fraudulent character, or any reasonable 
grounds of suspicion of fraud, he can not be 
held liable in this form of action. To incur 
the liability sought to be enforced by the 
government in this proceeding, it must ap- 
pear, to the satisfaction of the jury, that the 
spirits were in the possession of the defend- 
ant, and were removed or sold by him, with 
the intent to evade the payment of the tax. 
This is in accordance with the language of 
the statute, and the averment in the declara- 
tion. As I have remarked before, the ques- 
tion of intent is exclusively for the jury, to 
be arrived at by a due regard to the evi- 
dence. 

It seems unnecessary for the court to ex- 
tend its remarks. I close by reminding the 
jury that the case before them is important, 
as it affects the financial interests of the 
government, and the pecuniary interests of 
the defendant If the jury find for the Unit- 
ed States, their verdict must be for a large 
sum. It must be, in the aggregate, four 
dollars on each gallon of spirits removed dr 
sold by defendant, claimed by the United 
States as being 4i,500 gallons. The impor- 
tance of the case will require of the jury 
their calm and deliberate consideration, and 
if they find the evidence fairly implicates 
the defendant in the frauds charged, they 
will not hesitate to render a verdict accord- 
ingly, without reference to consequences. It 
deeply concerns the interests of the govern- 
ment, as well as our national character, that 
these frauds on the revenue should be ex- 
posed, and the laws efficiently executed. 

The jury reported that they were unable to 
agree, and were discharged. 
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Case ISTo. 15,S68. 

UNITED STATES y. antJSH. 

[5 Mason, ^0; 1 U. S. Law Int. 214.] i 

Circuit Court. D. Massachusetts. May Term, 
1829. 

Pederai, Jurisdiction — ^High Seas — Abm of Sea 
— Boston Harbor. 

1. The words ^'high seas" in the crimes act of 
1825, c. 276, § 22 [3 Story's Laws, 2006; 4 
Stat. 121], meap the uninclosed waters of the 
ocean on the sea-coast outside of the fauces 
terras. 

[Cited in The Harriet, Case No. 6,099; tJ. S. 
T. Wilson, Id. 16,731; Miller's Case, Id. 9,- 
558; The Helen Brown, 28 Fed. 112; U. 
S. V. Peterson, 64 Fed. 146; U. S. v. Rodg- 
ers, 150 U. S. 254, 14 Sup. Ct. 111.] 

[Cited in Baker v. Hoag, 7 N. T. 561, 562.] 

2. The state courts have jurisdiction of offen- 
ces committed on arms of the sea, creeks, havens, 
basins, and bays, within the ebb and flow of 
the tide, when those places are within the body 
of a county; and in such cases the circuit courts 
of the United States have no jurisdiction under 
the said statute. 

[Cited in U. S. v. New Bedford Bridste, Case 
No. 15,867; Waring v. Clarke, 5 How. (46 
U. S.) 481; U. S. V. Plumer, Case No. 16,- 
056; U. S. V. Steam Vessels of War (Por- 
ter T. U. S.) 106 U. S. 612, 1 Sup. Ct. 539.] 

[Cited iu Com. v. Peters, 12 Mete. (Mass.) 
395; Baker -.. Hoag, 7 N. Y. 561, 562; 
Mahler v. Norwich & N. Y. Transp. Co., 
35 N. Y. 356.] 

3. Where an arn. of the sea or creek, haven, 
basin, or bay is so narrow that a. person stand- 
ing on one shore can reasonably discern, and dis- 
tinctly see, by the naked eye, what is doing on 
the opposite shore, the waters are within the 
body of a county 

[Cited in Howe v. Smith, 51 Conn. 270; Peo- 
ple v. Board of Sup'rs Richmond Co., 73 N. 
X. 396; Chase v. American Steamboat Co., 
9 R. I. 421.] 

4. In such waters it seems, that the admiralty 
and common law courts have concurrent juris-o 
diction. 

5. The county of Suffolk, in which the city of 
Boston is included, extends to all waters be- 
tween the circumjacent islands, down to the 
Great Brewster, and Point Allerton. 

[Cited in State v. Conley, 39 Me. 92.] 

Indictment against the prisoner [Thomas 
Grush] for an assault on one Neil Lemon 
with a dangerous weapon, and with an in- 
tent to kill, founded on the act of congress 
of 1825, e. 276, § 22 [3 Stoiy's Laws, 2006; 
4 Stat. 121]. The indictment contained sev- 
eral counts, in some of which the offence 
was alleged to be committed on the high 
seas, and In others in Massachusetts Bay. 
The prisoner pleaded not guilty, and was 
convicted of the offence by the jury, 

A motion for a new trial, on the ground 
of the want of jurisdiction of the court, was 
made, and also a motion in arrest of judg- 
ment, on the ground, that in the caption of 
the indictment, there were not after the 
words in the margin, "District of Massachu- 
setts," the letters "SS." These motions were 

1 [Reported by William P. Mason, Esq. 1 U. 
S. Law Int. 214, contains only a partial report] 



argued by the prisoner's counsel and the 
district attorney. 

For the prisoner it was contended, by Mr. 
Parker, that the locus in quo was neither 
on the high seas, nor in Massachusetts Bay, 
nor out of the jurisdiction of the common- 
wealth of Massachusetts, but in the harbour 
and port of Boston, in the county of Suffolk, 
That the Massachusetts statute of 1790 (vol- 
ume 1, c. 4, p. 383) spoke of the Light-House 
or Light-House Island in the harbour of 
Boston. This was the outer light-house. 
The Massachusetts statute of 1819 (volume 
2, e. 69, p. 517) spoke of Hallway Rock in 
Boston Bay and Long Island Head in Bos- 
ton harbour. That in the Laws of the 
United States (2 Story's Ed., p. 1175; Act 
1810, e. 64 [2 btat 611], in, the 2d and 5th 
sections) the Greater Brewster was declared 
to be at the entrance of the harbour of 
Boston. That the force of these expressions 
would be apparent, by an inspection of the 
charts in the case. In considering Bevans's 
case, the place where the ship was anchored 
was such, that no person, standing on the 
main land in any direction, could testify to 
any events on the opposite main land, sup- 
posing the island removed. He could not 
find that George's Island had been ceded to 
the United States, although the United States 
government were erecting a sea-wall there 
at great expense. 

Upon the other question, (the omission of 
the "SS.,") for his part he was quite willing 
that all the unmeaning forms of indictment 
should be suppressed; and this case might 
afford a convenient opportunity to set a use- 
ful example. He was willing that the ex- 
ception should not prevail, if the indictment 
could be supported without it. But it was 
his duty to his client to place it before the 
court for consideration. If practice be in- 
dicative of the law, it might be confidently 
asserted, that the "SS." had been uniformly 
retained in the Massachusetts state courts, 
and had never before been omitted in the 
United States courts in this district. It was 
used in the New York state courts. See 
Davis' Justice, pp. 234-237; "Dutchess Coun- 
ty, ss.," same hook, 221, and the follow- 
ing pages, and 240, 241. It was used by 
magistrates in acknowledging deeds, in tak- 
ing depositions, and in the caption of all 
warrants. It was prescribed as a necessary 
part of the form in Mass. St 1784, c. 8; also 
the civil writs of the United States uniform- 
ly retained it. In England, it seemed some- 
times to be used, sometimes omitted. In 
Tremain's Pleas of the Crown, there was 
no omission of it In 4 Chit. Cr. Laws, p. 

17, "County of , to wit," was used. 

See pages 36, 58--61. In page 249, "West 
Riding of Yorkshire, to wit;" 248, "Cam- 
bridgeshire, to wit;" 343, "England, to wit." 
In Rnss. & R, 179, reserved for the opinion 
of the twelve judges (Rex v. Goff), the report 
stated that the indictment had the common 
caption, "County of Hants, to wit" That 
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the practice in this country seemed to he 
universal, to retain it; it was sometimes 
omitted in England. That one would draw 
an inference from Hob. 171, 172, that like 
Lord Ck>ke's «S;c., there was much matter of 
excellent learning in a "viz." He also re- 
ferred to 7 Dane, Abr. c. 218, art. 5, and the 
various cases there cited. 

On the part of the United States it was 
contended, by Mr. Dunlap, that in relation 
to the question respecting the jurisdiction 
of the courts of the United States, raised 
in this prosecution (which was instituted be- 
fore he came into the office of attorney of 
tlie United States), it certainly was one of 
great importance, affecting the sovereignty 
of one of the 'states of the Union. He re- 
ferred the court to the following authorities: 
1 Hale, P. C. 424; 2 Hale, P. O. 15-54; East, 
P. C. 804; 1 Leach; 388; 2 Leach, 1093; U. 
S. V. Smith [Case No. 16,337]; [U. S. v. Wilt- 
berger] 5 Wheat. [18 U- S.] 76, 93; [U. S. 
V. Pirates], Id. 200; Constable's Case, 5 
Coke, lOG. In relation to the statutes of the 
state of Massacihusetts and of the United 
States, referred to on the other side, he said 
that it was evident that they were intended 
to indicate geographical, and not legal 
boundaries. They never were intended to 
fix the boundaries of the jurisdiction of the 
United States and the state courts. The 
admiralty jurisdiction of the courts of the 
United States, was to be ascertained by legal 
principles and decisions establishing what 
were the high seas. He stated a case mueb 
stronger than the present, where the state 
tribunals had declined jurisdiction, a case 
in which he was the counsel for the defend- 
ant. According to the best of his recollec- 
tion, these were the facts: A man of the 
name of Butler stole a watch on board the 
steam-boat from Nahant, when she was in- 
side of Pudding Point Gut, and below Apple 
Island, clearly within Boston harbour. The 
case was submitted to Judge Dawes, the 
judge of the municipal court (than whom no 
man was better acquainted with the ancient 
and acknowledged limits of the jurisdiction 
of the criminal courts of the county of Suf- 
folk), and the grand jury. No bill was 
found, and it' was for the supposed want 
of jurisdiction, for the thief was caught in 
the act, taken in the mainour. If the Unit- 
ed States tribunals had not jurisdiction, 
where the fauces terrse were five or six 
miles apart, and where witnesses on either 
side could not reasonably discern what was 
going on upon the other side, most offences 
committed on board of vessels in that vicin- 
ity must go unpunished; for it would be, in 
many cases, where a vessel was in motion 
at the time, impossible to ascertain wheth- 
er she was within the boundaries of Essex, 
Norfolk, Plymouth, or Suffolk. Even in the 
case of Suffolk and Middlesex, separated 
only by Charles river, whose course, banks, 
and channel were known, it had been found 
necessary to provide by the Massachusetts 
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Statute of 1794, e. 31, § 1, that the crhninal 
jurisdiction of the two counties should be 
in common over the waters of that river. 

As to the other point, Mr. Dunlap said he 
had drawn the indictment, and was respon- 
■ sible for all its errors, if there were any. 
The indictment is headed thus: 

. "United States of America, ) 
"District of Massachusetts. J 

"At a Circuit Court," &c. 

It was contended by the counsel for the 
prisoner, that there should have been after 
the word "Massachusetts" the letters "SS." 
Mr. Dunlap contended, that they were un- 
necessai-y in all cases, and would have been 
decidedly improper in this case. How these 
letters "SS." had been preserved since the 
reign of George the Second, in this country, 
was surprising. In that reign both abbre- 
viations and Latin were prohibited in indict- 
ments, which were required to be in English. 
1 Chit. Cr. Law, pp. 175, 176. That the "SS." 
the want of which was complained of, form- 
ed an abbreviation of two Latin words, and 
that this abbreviation was no longer to be 
found in the English indictments of the 
present day, though not uncommon in in- 
dictments in this country, especially in in- 
ferior tribunals, where the errors and the 
jargon of former times were implicitly 
copied and pi'eserved. That the "SS." of 
the ancient indictments in England, and 
the "to wit" of many of the modern, were, 
it was believed, in all cases unnecessary. 
Chitty says, in his work (volume 1, p. 194), 
the county is stated in the margin thus: 
"Middlesex," or "Middlesex, to wit." In 
th^ form given by Lord Hale (2 Hale, P. C. 
166) cited by Chittj (volume 1, p. 277), the 
"SS." or "to wit" were omitted, and the 
county was statpd in the margin simply 
thus: "Norfolk." That in that standard 
book of precedents, the Crown Circuit Com- 
panion, a few of the precedents had the 
"to wit," but the greater portion did not 
have them, but had the name of the county, 
city, or district, without any prefix or addi- 
tion. Thart the very first four forms given 
by Ohitty, of commencements of indictments, 
did not contain the words "to wit" (2 Chit. 
Cr. Law, c. 1), and the sixth chapter of the 
same volume, heads all indictments for trea- 
son upon St. Edw. III., thus: "Middlesex." 
That in this case the "SS." was not only 
unnecessary, but its insertion would have 
been decidedly improper. Perhaps it would 
not have vitiated the indictment, but it 
would have been slovenly pleading. The 
heading of the indictment did not say sim- 
ply "Massachusetts," in which case the "SS." 
might serve to signify and supply the omis- 
sion of the words "District of," but the 
venue was put down, as every thing against 
a prisoner should be, so that he could under- 
stand it, in plain English, at full length— 
"District of Massachusetts." There was 
nothing then for the "SS." or "to wit" to 
operate upon or supply, and it would have 
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been an unmeaning, slovenly expletive. It 
•was believed, that no established precedent 
could be produced from any book of au- 
thority, either m the darkness of past ages 
or the light of the present, where the 
venue in the margin of the indictment had 
the "SS." or "to wit" added, when the 
whole venue was written out, "County of 
Suffolk," "County of Middlesex," "City, 
Borough, and Town of Westminster, in the 
County of Middlesex," and the like. That 
the flourish at the head of the indictment, 

"United States of j^merica, ) 

"District of Massachiisetts" j 
was, in fact, no part of the indictment, and 
would be of no consequence, "provided the 
subsequent language, commencing "At a cir- 
cuit court of the United States for the first 
circuit, holden at Boston, within and for 
the district of Massachusetts," &c. &c. 
should he so explicit as to require no refer- 
ence to the venue named in the margin. 1 
Chit. Cr, Ijaw, cc. 4, 7. That in relation to 
the allowance of nice, literal, mere formal 
exceptions, the observations of Lord Hale, 
Lord Mansfield, Lord Kenyon, Lord Ellen- 
borough, and this court, were referred to. 
1 Chit Or. Law, c- 4, p. 170; 2 Hale, P. C. 
193; 1 East, 314; 5 East, 160; 2 Maule & 
S. 386;- 1 Leach, 383; U. S. v. Smith [Case 
No. 16,3.38]. That the allowance of excep- 
tions of this nature carry us back into the 
dark ages, when lawcraft, like priestcraft, 
pressed like an incubus upon the common 
sense of the people, and when the common 
rules of life, to direct the conduct of men 
in their various relations to each other, 
which should be as plain as "the way to the 
parish church,'* were intricate and shadow^ 
with, and darkened by mystery, affectation, 
and pedantry. That the cases referred to 
by the prisoner's counsel in Davis's Justice, 
and the fourth volume of Chitty's Criminal 
Law, were all cases of warrants from jus- 
tices of the peace and Bow-street police 
court offices, where nicety in pleading was 
not required, and where absurd excrescences 
in forms lingered longer than any where 
else. But in most of these cases, where 
the "SS." was used, the venue was not set 
out in full. That the only case of an indict- 
ment, where the venue had been put down 
at length, and where the to wit had been 
added, which had been found, was the case 
in Russell & Ryan's Cases in Crown Law 
(179), and then it was not made a point in 
any way, and probably got in accidentally 
by slovenly pleading. 

Before STORY, Circuit Justice, and DAVIS, 
District Judge. 

STORY, Circuit Justice. It is agreed be- 
tween the parties, that the place where the" 
vessel, (the Pacific,) on board of which the 
offence was committed, lay at anchor at the 
time of the commission of the offence, was 
between Lovel's Island, George's Island, and- 
Gallop's Island, which belong to the city of 



[26 Fed. Gas. pa^e 50] 



Boston, as part of its territorial limits. The 
tide ebbs and flows between these islands into 
what is called the inner harbour of Boston; 
and at all times of the tide there is a great 
depth of water there, the bottom or chan- 
nel never being dry; and vessels at anchor 
there are constantly afloat in the stream. 
The distances between these islands is about 
one eighth of a mile. Hale's map of Boston, 
and Wadsworth's chart of the harbour of Bos- 
ton and the adjacent coasts and headlands 
are admitted in evidence, as accurate deline- 
ations of the same. The nearest headlands 
on the main land on each side are the town 
of Hull on the southern, and Point Shirley on 
the northern side of the harbour of Boston, 
and the distance between these headlands is 
about five or six miles. There are a number 
of islands between these headlands, with nar- 
row inlets and passages for vessels between 
them. The main channel into the inner har- 
bour of Boston flows also between them, in 
no instance eseeeding one mile in breadth. 
Nantasket Roads, as it is called, or the outer 
harbour of Boston, where vessels, going from 
and coming to the port, are accustomed to lie 
at safe anchorage, is on the side contiguous 
to Hull. There are several islands farther 
out towards the ocean; and particularly the 
Great Brewster, on which the principal light- 
house stands. The extreme point of the main 
land, jutting from the southern coast oppo- 
site to this light-house, is called Point Alder- 
ton, and the distance between them is about 
one mile and a quarter. Processes from the 
state courts of the county of Suffolk have 
been at all times, without objection, served as 
far down as where the Pacific lay; and even 
down to the light-house on the Great Brew- 
ster; but not below. Vessels are accustomed 
to anchor where the Pacific lay. The towns 
of Boston and Chelsea constitute the county 
of Suffolk. Such are the material facts. 

The statute, on which the present indict- 
ment is founded (Act 1825, c. 276, § 22 [3 
Story's Laws, 2006; 4 Stat. 121]) declares "that 
if any person or persons upon the high seas, 
or in any arm of the sea, or in any river, 
haven, creek, basin, or bay within the ad- 
miralty jurisdiction of the United States, and 
out of the jurisdiction of any particular state, 
on board any vessel, &c., shall with a danger- 
ous weapon, or with intent to kill, &c. commit 
an assault on another such pei^son shall on 
conviction thereof be punished," &c. There 
cannot, I think, be any doubt as to what is 
the true meaning of the words, "high seas," 
in this statute. Mr. Justice Blackstone, in 
his Commentaries (1 Comm. 110), uses the 
words "high sea" and "main sea" ("altum 
mare," or "le haut meer") as synonymous; 
and he adds, "that the main sea begins at 
the low water mark." But though this may 
be one sense of the terms, to distinguish the 
divided empire, which the admiralty pos- 
sesses between high water and low water 
mark, when it is full sea, from that which 
the common law possesses, when It is ebb sea 
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<see, also, Constable's Case, 5 Coke, 106); yet 
■the more common sense is, to express the 
•open, uninelosed ocean, or that portion of the 
isea, which is without the fauces terrae on 
the sea coast, in contradistinction to that, 
"Which Is surrounded, or inclosed hetween nai*- 
Tow headlands or promontories. Thus Lord 
Hale says {De Jure Maris, Har^. Tracts, c. 4, 
"p. 10): "The sea is either that, which lies 
within the body of the county, or without 
That arm or branch of the sea, which lies 
within the fauces terrse, where a man may 
reasonably discern between shore and shore, 
is, or at least may be, within the body of a 
•county, and therefore within the jurisdiction 
of the sheriff or coronor;" and for this he cites 
Pitzu. Abr. Corone, 399; S Edw. II. And 
then he adds: "The part of the sea, which 
lies not within the body of a county, is called 
the main sea, or ocean." See Selden's ¥^r- 
i;escue De Laud. AngliEe, c. 3'^ p. 67, ete.,nofes; 
and Hale de Port, pt. 2, c. 7; Harg. Law 
Ti-aets, p. 8S; Vatt bk. 1, c. 33, § 279 et seq.; 
The Twee Gebrreders, 3 0. Kob. Adm. 336. 
In U. S. V- Wiltberger, 5 -Wheat. [IS U. S.] 76, 
1M, Mr. Chief Justice Marshall, in delivering 
the opinion of the court, manifestly inclined 
to the same interpretation of the words "high 
seas," in our Penal Code. If (says he) "the 
■words be taken according to the common un- 
-derstanding of mankind, if they be taken in 
their received and popular sense, the 'high 
«eas,' if not in all instances confined to the 
•ocean, which washes a coast, can never ex- 
tend to a river aboxit half a mile wide in the 
interior of a country." The other words de- 
scriptive of place in the present statute, give 
^eat additional weight to this suggestion; 
I'or if "high seas" meant to include other 
waters, why should the supplemental words, 
"arm of the sea, river, creek, bay," &c. have 
"been used? Lord Hale, following the exact 
definition given in the Book of Assizes (22 
Ass. 93) says: "That is called an arm of the 
■sea, where the sea flows and reflows, and so 
tar only as the sea flows and reflows." Harg. 
La-w Tracts, pt. 1, c. 4, p. 12; Id. pt. 2, c. 7, 
p. SS; 1 Hale, P. C. c. 32, p. 424; 2 Hale, P. 
•C. e. 3, pp. 13-16, 64; Com. Dig. "Naviga- 
tion," B. Both he and Lord Coke constantly 
limit the "high seas" to those watei-s of the 
•ocean, which are without the boundary- of 
iiny county at the common law; and we shall 
presently see, that narrow arms of the sea are 
•deemed to be within the boundary of some 
■county of the realm. But the waters of the 
ocean upon the open sea-coast are admitted 
on all sides to be without limits of any coun- 
ty, and are within the exclusive jurisdiction 
of the admiralty up to high water mark, when 
the tide is full; and are deemed by the crown 
writers, generally, as the high sea or main 
sea. 2 Hale, P. C. 13-16, 54; 1 Hale, P. O. 
424; 3 Inst. 57, 113; 2 Bast, P. C. 802; 1 
Bac. Abr. "Coroner," B; 2 Bac. Abr. "Courts 
of Admiralty," A; Com. Dig. "Admiralty," 
E, 7, "Navigation," A. 
From this view of the subject, I am entirely 



satisfied, as well upon the language of the 
authorities, as the descriptive words In the 
contest, that the words "high seas" in this 
statute are used in contradistinction to arms 
of the sea, and bays, creeks, i&c. within the 
narrow headlands of the coast, and compre- 
hend only the open ocean, which washes the 
sea-coast, or is not included within the body 
of any county in any particular state. And 
upon the facts admitted in the present case, 
the place, where the offence was committed, 
is not the "high seas," in this sense of the 
terms. It is, in my judgment, "an arm of the 
sea," in the proper definition of that phrase. 
But an atm of the sea may include various 
subordinate descriptions of waters, where the 
tide ebbs and flows. It may be a river, har- 
bour, creek, basin, or bay; and it is sometimes 
used to designate very extensive reaches of 
waters within the projecting capes or points 
of a country. My own opinion is, that arms 
of the sea, whether of the one description or 
the other, are within the admiralty and mari- 
time jurisdiction of the United States. But 
if they are within the body of any county of a 
particular state, the state has also concur- 
rent jurisdiction therein. See Rex v. Bruce, 
2 Leach, 1093; Ryan & R. 243. I do not 
now go over the grounds of this opinion, hav- 
ing upon other occasions gone into them some- 
what at large. But to bring a case within 
the purview of the present statute, it is not 
sufficient, that the place, where the offence is 
committed, Is within the admix*alty jurisdic- 
tion of the United States, whether it be an 
arm of the sea, creek, or bay, &e.; but it 
must, by the very words of the statute, also 
be^a place "out of the jurisdiction of any 
particular state," And it is out of the juris- 
diction of the state, in the sense of this stat- 
ute, if it be not within the body of some coun- 
ty within the state. 

This leads me to consider what is the proper 
boundary of counties bordering on the sea- 
coast, according to the established course of 
the comm-on law; for to that I shall feel my- 
self bound to conform on the present occasion, 
whatever might have been my doubts, if I 
were called to decide upon original principles. 
The general rule, as it is often laid down in 
the books, is, that such parts of rivers, arms, 
and creeks of the sea, are deemed to be with- 
in the bodies of counties, where persons can 
see from one side to the other. Lord Hale 
uses more guarded language, and says, in the 
passage already cited, that the arm or branch 
of the sea, which lies within the fauces terrse, 
where a man may reasonably discern between 
shore and shore, is, or at least may be, within 
the body of a county. Hawkins (P. C. bk. 2, 
c. 9, § 14) has expressed the nfle in its true 
sense, and confines It to such parts of the 
sea, where a man standing on the one side 
may see what is^ done on the other. And this 
is precisely the doctrine, which is laid down, 
by Stanton, X, in the passage in Fitzh. Abr. 
Corone, 399; 8 Edw. H.; on. which Lord 
Coke and the common lawyers have laid so 
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mtieh stress as furnishing conclusive author- 
ity in tlieir favour. 4 Inst. 140, c. 22; Staunf. 
P. 0. lib. 1, p. olh; De Lovio v. Boit [Case 
No. 3,776]. It is there said: "It is no part 
of the sea, -where one may see what is done 
on the one part of the water, and the other, 
as to see from one land to the other." And 
Mr. East, in his treatise on Common Law (2 
East, P. O. c. 17, § 10, p. 804), manifestly con- 
siders this as the better opinion. 

In applying tlie law to the state of facts 
presented in the present ease, I confess, that 
there does not seem to me any reason to 
doubt, that the place where the offence was 
committed was within the county of Suffolk. 
It is not necessary to decide, whether it be a 
bay, or haven, within the statute, though it 
might, perhaps, indifferently fall within each 
denomination, for it is a narraw arm of the 
sea, and also a place of safe anchorage for 
vessels. See Hale, De Port. Maris (Harg. 
Law Tracts) pt 2, c. 2, p. 46; Com. Dig. "Nav- 
igation," B, C, D, B. It appears to me, that 
where there are islands enclosing a harbour, 
in the manner in which Boston harbour is 
enclosed, with such narrow straits between 
them, the whole of the waters must be con- 
sidered as included within the body of the 
county. It is certain, that the islands them- 
selves are within the county of Suffolk; and 
whether they are inhabited or not, can make 
no difference in the principles of law. Is- 
lands so situated must be considered as the 
opposite shores, in the sense of the common 
law, where persons, standing on one side, 
may see what is done on the other. There 
can be no doubt, from the proximity of Gal- 
lop's, Lovers, and George's Islands to each 
other, that any person, on either of their 
shores, could see what was done on the other. 
I do not understand by this expression, that 
it is necessary, that the shores should be so 
near, that all that is done on one shore could 
be discerned, and testified to with certainty, 
by persons standing on tHe opposite shore; 
but that objects on the opposite shore might 
be reasonably discerned, that is, might be dis- 
tinctly seen with the naked eye, and clearly 
distinguished from each other. Indeed, upon 
the evidence before me, I incline strongly to 
the opinion, that the limits of the county of 
Suffolk, in this direction, not only include the 
place in question, but aU the waters down to 
a line running across from the light house 
on the Great Brewster to Point Alderton. In 
the sense of the common law, these seem to 
me the true fauces terrse, where the main 
ocean terminates. 

Upon the whole, my opinion is, that the 
court, upon the facts, has no jurisdiction, and 
that a new trial ought to be granted. This 
renders it unnecessary to consider, whether 
the other point, made in arrest of judgment, 
can be maintained. I allude to the objection, 
that, in the caption of the indictment, after 
the usual beginnmg, "United States of Amer- 
ica, District of Massachusetts," the letters 
"SS." are omitted. The point has, however, 



been argued; and, as at present advised, it- 
strikes me to be clearly not maintainable as a* 
valid objection. 

The district judge concurs in this opinion;, 
and therefore a new trial must be granted. 
Notice must be given to the proper prosecut- 
ing officers of the state, that the prisoner may 
be dealt with according to law in the state- 
courts. 
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UNITED STATES v. GUERBEEO- 

[Hoff. Land Cas. 94.] i 

District Court, N. D. California. Dec. Term,- 
1855. 

Mexican Land GrasiT — Genuineness — 0(3COpa- 

TION. 

The validity of this claim fully established. 

Claim for a league and three-fourths of 
land in San Francisco county, confirmed by 
the board, and appealed by the United States. 

[This was a claim by Josefa Harro de Guer- 
rero and others, heirs of Francisco Guerrero,, 
for El Corral de Tierra, granted October 16, 
1839, by Manuel Jimeno, and May 1, 1844, by^ 
Manuel Micheltorena, to F. G, Palomares. 
Claim filed April 6, 1852, confirmed by the- 
commission April 18, 1853, and now heard up- 
on appeal by the United States.] 

S. W. Inge, U. S. Atty. 

Halleck, Peachy & Billings, for appellees. 

HOFFMAN, District Judge. It appears- 
from the expediente on file in the archives 
that on the eighth of December, 1838, the 
grantee petitioned Governor Alvarado for the- 
place called "Corral de Tierra," of the extent 
of one and a half leagues long and three- 
fourths of a league wide. After the usual in- 
formes or reports from the officers to whom 
the petition was referred, the governor ad in- 
terim, M. Jimeno, on the sixteenth of October, 
1839, made a concession of the land as solicit- 
ed, but of the extent of only one square 
league. And the expediente having been 
sent to the departmental assembly, it was by 
that body approved on the twenty-second of 
aiay, 1840. In April, 1842, the grantee pre- 
sented another petition to Micheltorena, the- 
then governor, soliciting an extension or ad- 
ditional grant of a small piece of land, about 
three-fourths of a league, lying between the 
rancho of El Corral de Tierra and that of 
Tiburcio Vasquez. After the usual references 
for information, the governor, on the first of 
May, 1844, ordered the title to issue. And 
the title bearing that date is produced by the 
claimants, as also that previously obtained 
for one squars league. After receiving the 
second grant, the grantee, on the second of 
April, 1841, petitioned the departmental as- 
sembly for its confirmation, and the expe- 
diente contains a favorable report of the com- 



1 [Reported by Numa Hubert, Esq., and here- 
rpprinted by permission.] 
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~mit±ee on vacant lands, to which it was re- 
ferred, dated June 9th, 1846. The espediente 
contains no evidence of the final passage of 
the refsolution of approval as reported by the 
-committee, but the original title produced by 
the claimant has attached to it the usual cer- 
tificate of approval by the departmental as- 
-sembly on the twelfth of June, and signed by 
the governor, Pio Pico, and JosS Matias Mo- 
reno, seeretaiy. The genuineness of the docu- 
ments produced by the claimants is establish- 
ed by proof, and is corroborated by the pro- 
duction of the expediente, and by the notori- 
ous and continue^ occupation of the land by 
the grantee' and his family since 1839, the date 
■of his first grant 

We see no reason to doubt the entire valid- 
ity of this claim, and we think it should be 
confirmed. A decree aflirming the decision 
of the board must therefore be entered. 
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UNITED STATES v. GUINET et al. 

[2 Dall. 321;^ WharL St. Tr. 93.] 

<5irciiit Court, D. Pennsylvania. May 11, 1795. 

Breach op NEOTiiALiTr Laws— Evidence. 

[1. The conversion of a merchant ship into a 
vessel of war, with intent to commit hostilities 
iigainst a friendly nation, is an original fitting 
out of a vessel with such intent, within the 
meaning of the act of congress.] 

[2. On a prosecution for fitting out a vessel to 
-cruise against a friendly nation, there was eyi- 
■dence that defendant, who claimed to be mere- 
ly an interpreter for the owner, carried orders 
from the latter to the ship carpenter, told the 
jiilot at what time guns should be taken on 
board his boat, to be carried to the vessel, and 
Tiad in his possession an account stating charges 
for supplies of cannon, ball, muskets, and com- 
missions for services, and that the whole matter 
was conducted in a secret and mysterious man- 
ner. HelcL, that this justified a finding that he 
was actually concerned in the fitting out of the 
Tessel.] 

[In the circuit court of the United States 
of America in and for the Pennsylvania dis- 
trict of the middle circuit. The grand in- 
Kiuest of the United States of America for 
the Pennsylvania district upon their respec- 
tive oaths and affirmations do present: That 
John Btienne Guinet, late of the city of 
Philadelphia, yeoman, and John Baptist Le 
Maitre, late of the same, yeoman, on the first 
■day of December, in the year of our Lord 
■one thousand seven hundred and ninety- 
four, within the port of Philadelphia, being 
a port of the United States, to wit, in the 
said district of Pennsylvania, knowingly and 
unlawfully were concerned in furnishing, fit- 
ting out, and arming a certain ship or vessel 
called Les Jumeaux, then lying and being 
within the port aforesaid, to wit, by advis- 
ing, superintending, and directing the fur- 
nishing, fitting out, and arming the same, 
and by advancing money to pay in part for 
the said furnishing, fitting out and arming 

1 [Reported by A. J. Dallas, Esq.] 



the same, with intent that the same ship or 
vessel should be employed in the service of 
the French republic, being a foreign state, 
with whom the said United States are and 
then were at peace, to cruise and commit 
hostilities upon the subjects and property of 
the king of Great Britain, being a foreign 
prince, with whom the United States are 
and then were at peace, and on the subjects, 
citizens, and property of other foreign princes 
and states with whom the said United States 
are and then were at peace, to the evil ex- 
ample of otheis in like cases offending 
against the form of the act of the congress 
of the said United States in such case made 
and provided, and against the constitution, 
peace, and dignity of the said United States. 
W. Rawle, Atty. of the U. S. for Pa. Dis- 
trict] 1 

This was an indictment against Etienne 
Guinet and John Baptist Le Maitre, for a 
misdemeanor in fitting out and arming Les 
Jumeaux (The Twins) in the port of Phila- 
delphia, to be employed in the service of the 
republic of France, against Great Britain, 
both powers being at peace with the United 
States. The act on which the indictment was 
founded [1 Stat 383] contained the following 
sections: "See. 3. And be it further enacted 
and declared, that if any person shall, within 
any of the ports, harbours, bays, rivers, or 
other waters of the United States, fit out and 
arm, or attempt to fit out and arm, or pro- 
cure to be fitted out and armed, or shall 
knowingly be concerned in the furnishing, 
fitting out or arming of any ship or vessel, 
with intent that such ship or vessel shall be 
employed in the service of any foreign prince 
or state, to cruise or commit hostilities upon 
the subjects, citizens or property of another 
foreign prince or state, with whom the Unit- 
ed States are at peace, or shall issue or de- 
liver a commission within the territory or 
jurisdiction of the United States, for ^any 
ship or vessel, to the intent that she may be 
employed as aforesaid, every such person, 
so offending, shall, upon conviction, be ad- 
judged guilty of a high misdemeanor, and 
shall be fined and imprisoned, at the dis- 
cretion of the court in which the conviction 
shall be had, so as the fine to be imposed 
shall in no case be more than five thousand 
dollars, and the term of imprisonment shall 
not exceed three years; and every such ship 
or vessel, with her tackle, apparel, and fur- 
niture, together with all materials, arms, am- 
munitions, and stores, which may have been 
procured for the building and equipment 
thereof, shall be forfeited, one half to the 
use of any i)erson who shall give information 
of the offence, and the other half to the use 
of the United States. Sec. 4. And be it fur- 
ther enacted and declared, that if any per- 
son shall, within the territory or jurisdiction 
of the United States, encrease qr augment, 
or procure to be encreased or augmented, or 



1 [From Whart St Tr. 93.] 



U. S. V. GUINET (Case No. 15,270) 



[26 Fed. Cas. page 641 



shall be knowingly concerned in enereasing 
or augmenting the force of any ship of war, 
cruiser, or other armed vessel, which, at the 
time of her arrival within the United States, 
was a ship of war, cruiser or armed vessel 
in the service of a foreign prince or state, or 
belonging to the subjects or citizens of such 
prince or state, the same being at war with 
another foreign prince or state with whom 
the United States are at peace, by adding to 
the number or size of guns of such vessel 
prepared for use, or by the addition thereto 
of any equipment solely applicable to war, 
every such person so ofiEending shall, upon 
conviction, be adjudged guilty of a misde- 
meanoi*, and shall be fined and imprisoned 
at the discretion of the court, in which the 
conviction shall be had, so as that such fine 
shall not exceed one thousand dollars, nor 
the term of imprisonment be more than one 
year." The indictment was brought upon the 
3d section. Guinet only was apprehended; 
and, being arraigned, he pleaded not guilty. 
The material facts that appeared in evi- 
dence, upon trial, were these: Les Jumeaux 
entered at the port of Philadelphia, in the 

month of , laden with sugar and coffee, 

from Port-au-Prince; and on her arrival she 
mounted four guns and two swivels. The 
vessel, it seemed, had originally been a Brit- 
ish cutter, employed in the trade to the coast 
of Guinea; and had ten port-holes on each 
side, though only four were actually open, 
at the time of her arrival, to accommodate 
the four guns, then mounted. Soon after, a 
Frenchman applied to a ship-carpenter to re- 
pair the vessel, which was in a very rotten 
state; and, after some dilficulty, a bargain 
for that purpose was struck; but the car- 
penter declared he would only open the num- 
ber of ports (twenty) which were pierced 
when she came into port; and in all other 
respects fit her for a merchant-ship. At the 
time of repairing her, she was owned in 
shares by Le Slaitre, the original owner, and 
seven other Frenchmen. The twenty ports 
being opened, and the other repairs of the 
vessel proceeding rapidly, the government 
instituted an enquiry into the subject, in or- 
der to ascei-tain the nature and design of her 
equipments. On examination, the master 
warden found the vessel in great forward- 
ness, her twenty ports open, her upper deck 
changed, &c. and four iron guns on carriages, 
with two swivels, were lying on the adjoin- 
ing wharf. He, therefore, desired the car- 
penter to desist from working any further on 
the vessel, and made a report on the subject, 
to the secretary at war; who directed, that 
all the recent equipments of a warlike nature 
should be dismantled, and the vessel restor- 
ed to the state in which she was when she 
arrived. The master warden, accordingly, 
caused the port-holes to be shut up, and even 
refused to allow .any ringbolts to be fixed in 
the vessel. A few days before she left the 
port a witness said he saw four guns in her 
hatch- way; the cai-penter who repaired her 



said she carried with her from the wharf^ 
the four guns and two swivels that she had. 
brought in; and, according to the custom- 
house entry, she sailed from the city in bal- 
last, having nothing in her hold but pro- 
visions, water-casks, and wood for the ship's- 
use. It had been said, at one time, that she- 
was to carry flour; at another time that 
she was to carry passengers; and Guinet had 
told the ship carpenter that she would be- 
advertised on freight She sailed in the mid- 
dle of the day, and some of the workmen 
went down in her as far as League-Island. 
It appeared, likewise, that she came to, at Wil- 
mington; that an apprentice to the pilot on 
board of her, was left behind in order to car- 
ry on some guns, cordage, and bedding; that 
accordingly, he, in company with his master, 
(who had returned from Wilmington, after- 
piloting the vessel thither) two or three- 
Frenchmen that belonged to the vessel, and 
two black boys, carried and delivered on. 
board, three or four carriage guns; that the- 
witness (who did not go on board) saw no 
appearance of other guns, which he could 
have done, though it was dark, had there- 
been port-holes and the guns run out; that 
the pilot boat returned to Philadelphia the- 
same night, for the purpose of carrying to- 
the ship some of her crew, and two or three- 
hogsheads; that the hogsheads were put on 
board the pilot-boat the next day, and beings 
there opened were found to be filled with a 
number of little kegs, the contents of which 
were unknown; that at the same time twenty 
or thirty muskets, a number of lanterns,, 
cans, &e. were put on board; that the whole- 
of this transaction took place in the night 
time, between 10 and 11 o'clock; and that, 
during the same night, the pilot-boat, with 
three or four Frenchmen on board, pushed 
from the wharf, and sailed down to Wilming- 
ton, where the vessel still lay; that the- 
things brought in the pilot-boat being put on 
bcax'd the ship, she got under weigh and 
proceeded to Reedy-Island; that there were 
then between thirty and forty persons on 
board; that the witness could not perceive- 
that she had any guns or gun carriages on 
deck, though this might be owing to its being 
dark: that the vessel dropt down to New- 
Castle; and the pilot-boat was again sent to 
Philadelphia, by order of an officer (as it 
would seem) belonging to the vessel, who met 
the witness there, and between 9 and 10 
o'clock at night put one or two trunks and a 
large box on board the pilot-boat at South- 
street wharf; that there were then lying on 
the wharf six guns without carriages, which 
Guinet told the witness he must take on 
board the pilot-boat, at 12 o'clock at night; 
that the masts were so weak, that the wit- 
ness was at first afraid to undertake it; that 
he went however, to borrow a runner and 
tackle from an adjoining sloop; that Gulnetr 
concluded to postpone heaving the guns into- 
the boat 'till the next evening; and in the 
intermediate time the marshal! seized the- 
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guns and boat, and apprehended the parties. 
This was the amount of the general evi- 
dence relating to the equipment of the ves- 
sel, and the evidence particularly pointed 
against the defendant, Guinet, was to the 
following effect: While the vessel was re- 
pairing, Guinet was seen frequently attend- 
ing the people at work; and the master 
warden, before whom he had attended with 
the owner, understood that he acted in the 
character of an interpreter, as the owner 
could not speak English. The ship-carpenter 
did not see Guinet till the bargain was 
struck, and the repairs were considerably ad- 
vanced; that afterwards when the ownet 
came, which was generally twice a day, he 
spoke so little English, that Guinet used to 
translate for him, and on all occasions act 
as his interpreter; that Guinet sometimes 
brought orders from the owner to the car- 
penter; that he never assumed any right of 
ownership himself, but, on the contrary, once 
complained to the carpenter, that the owners 
had not given him so much as a hat for inter- 
preting. In opposition, however, to the idea 
of his being merely an interpreter, it was 
proved, that when the marshall seized the 
pilot-boat, Guinet claimed one of the trunks 
on board, and declared, that the guns lying 
on the wharf belonged to him, he having, as 
he alledged, purchased them, to sell again 
as merchandize. A runner and tackle was 
sent on board while the pilot-boat was in the 
marshall's custody, but it has never been 
claimed. Guinet denied before the judge, on 
his examination, that he knew any thing 
more of the pilot-boat, than that she was 
going to New-Castle, and he had put his 
baggage on board to send thither; but the 
pilot's apprentice being confronted with him, 
insisted that he was the person who had or- 
dered the six cannon to be taken on board, 
and that he was acquainted with the transac- 
tion. When, likewise, Guinet was appre- 
hended, two papers were found in his pos- 
session: one of them was an account, stated 
in his own hand writing, between Le Maitre 
and himself, in which were charges for sup- 
plying musquets, ball, and cannon; for mon- 
ies advanced at sundry times on account of 
the equipments; and for commissions and at- 
tendance in superintending the repairs and 
outfit of the vessel. The other paper was a 
letter from Messrs. Mendenhall & Co. of 
Wilmington, to Guinet, dated the 20th of 
December, 1794, containing the following 
passage: "Your favor per post is come to 
hand. We think it not possible to get any 
41b. shot, or any other size here. We think 
it probable, that we can let one of our boats 
go down with the things for the ship; they 
have taken the water casks on board al- 
ready. The account shall be ready against 
you call." The deputy collector proved the 
manifest of the sloop Farmer, which brought 
up six guns, consigned from Mendenhall & 
Co. to Guinet; and Guinet acknowledged 
before the judge, that the guns lying at 
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South-street wharf were those that had been 
so consigned to him. 

Mr. Levy, for defendant This is the first 
prosecution- that has occurred since an act 
of congress was passed on the subject. Be- 
fore the act was passed, an important and 
interesting controversy had arisen between 
the executive of the federal government, and 
the French minister; in the course of which 
the latter contended, that, if not by the gen- 
eral law of nations, at least by positive com- 
pact, the French republic was entitled to -re- 
pair and equip vessels of war in the ports 
of the United States; since the treaty, by 
making it expressly unlawful for the others, 
had, by necessary implication, made it law- 
ful for her. Treaty, art 22. As a branch of 
this controversy, it had, likewise, been in- 
sisted, that an American citizen had a right 
to enter into the service of the French re- 
public; and the position certainly received 
some countenance, from the refusal of a 
grand jury in Boston to find bills of indict- 
ment against persons who had acted in that 
manner, and from the acquittal of Gideon 
Hempfield by a Philadelphia jury. These 
interpretations and proceedings were, how- 
ever, disapproved by our executive; who, on 
the first point, contrary to the avowed sense 
of the great mass of the people, construed 
the 22d article of the treaty, to be merely an 
exclusion of other belligerent nations from 
the privilege of equipping in our ports, and 
not a permission to France; and this diver- 
sity of sentiment between the government and 
the citizens, finally produced the act of con- 
gress now in question. The section on which 
this prosecution is founded is, indeed, a 
severe and penal one; but, in proportion to 
the rigor of the punishment, will a con- 
scientious jury require the degree of proof 
to be. It contemplates four descriptions of 
offence: (1) To fit out and arm, or attempt 
to fit out and arm. (2) To procure to be fit- 
ted out and armed. (3) To be concerned, 
knowingly, in furnishing, fitting out, or arin- 
ing any ship or vessel, with intent that such 
ship or vessel shall be employed in the serv- 
ice of any foreign prince or state, to cruise 
or commit hostilities upon a nation at peace 
with the United States. And (4) To issue or 
deliver a commission within the territory or 
jurisdiction of the United States for any ship 
or vessel, to the intent that she may be so 
employed. Two facts, then, are essential to 
justify a conviction: (1) The vessel must 
have been fitted out and arm6d within the 
port of Philadelphia; and (2) the defendant 
must, at least, have been knowingly con- 
cerned in her equipment. 

1. With respect to the first fact, there is 
no direct proof that the vessel sailed with 
more guns than she brought with her; and 
the mere intention to arm and equip her is 
not criminal. Nor even if cannon, arms and 
ammunition had been put on board, does it 
follow, as a necessary consequence, that it 
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Ti'as intended to arm her as a vessel of war 
in the service of France, to cruise against 
the friends of America. There is no evidence 
of such cruising; nor of the design (wheth- 
er as passengers or mariners) with which 
the thirty or forty persons were on "board 
the vessel; and military stores may lawful- 
ly be sold here, or be exported to foreign 
countries by American citizens: the act is 
only punishable when the armament and 
stores are applied to the use of the vessel 
in which they are shipped. But the most 
that can po'ssibly be inferred from the evi- 
dence, is an augmentation of the force of 
the vessel, as she arrived here with guns 
actually mounted; and then the indictment 
should have been founded on the 4th, . in- 
stead of the 3d section, of the act. There is 
a great difference, in the language and pen- 
alties of the two sections, which undoubtedly 
arose from the very different nature of the 
eases, to which they respectively apply. For, 
it is neither so offensive in itself, nor so 
dangerous to the peace of the nation, that 
a vessel already armed should add some- 
thing to its force, as that a vessel should 
originally be constructed and equipped with- 
in our ports, for the purposes of war. Hence, 
therefore, the bare attempt in the latter case 
is made criminal; but in the former the un- 
lawful act must be consummated. The words 
of the 4th section refer to ships of war, 
cruisers, or other armed vessels: all the 
writers on the subject state, that there are 
four kinds of armed vessels, three with com- 
missions, and one without commission, to 
wit— vessels of war, privateers, letters of 
marque, and all other armed vessels; and 
this vessel must be included in the last de- 
scription, not being embraced by the others. 
2. "With respect to the second essential fact, 
there is not sufficient evidence to shew, that 
the defendant was knowingly concerned in 
the illegal outfit of the vessel. He acted 
only as an interpreter; which, notwithstand- 
ing the generality of the word, concerned, 
cannot fairly be included in the definition of 
an offence, that calls for proof of a serious 
intention to furnish and outfit the vessel. 
There was no crime in being owner "of the 
guns at South-street wharf; and the object 
in ordering them to be put on board the 
pilot-boat does not appear. The transaction 
with Mendenhall & Co. rather proves that 
the guns were not intended for this vessel, 
as it would have been easier, more expedi- 
tious, and safer, in that ease, to send them 
on board from "Wilmington, with the water- 
casks, and other articles, which were actual- 
ly sent by them. The accounf* found in the 
defendant's possession, relates to the dis- 
bursements of a factor for his principal: — 
It is not shewn how it arose; whether be- 
fore or after the articles were received; 
and after a vessel illegally equipped has 
sailed, it cannot be an offence within the act, 
to pay drafts in discharge of the tradesmen's 
bills. Presumptions unfavorable to inno- 



cence, ought not to be encouraged in a case 
so highly penal. 

Mr. Rawle, Dist. Atty., entered into a de- 
scription of the principles and advaintages 
of an honorable neutrality; and relied up- 
on the good-sense and patriotism of the jury, 
to prevent their being seduced by a retro- 
spective view of the popular prejudices that 
had formerly prevailed. He then contended 

(1) that the offence had been committed; 

(2) that the defendant was knowingly con- 
cerned in committing it; and (3) that the in- 
dictment was founded on the proper section 
of the act of congress. 

(1) There is evidence, that the vessel sailed 
from the wharf with the guns that she 
brought into port: that four other guns with 
military stores were afterwards put on board 
of her, and that she had a crew of thirty or 
forty persons. It is arming a vessel, when 
arms are put on board, she being on her pas- 
sage; and it cannot be material, that those 
arms should be arranged in a particular man- 
ner. As to the design of the equipment, there 
is no proof of an actual cruise; but the jury 
will decide, whether it was any other than 
that charged in the indictment. There is no 
attempt to prove that she had a cargo, or car- 
ried passengei-s; on the cohti-ary, it is in evi- 
dence that she sailed in ballast; and the sub- 
divisions of interest in the vessel are in the 
nature of all ownership of privateers. 

(2) The defendant was knowingly concern- 
ed. As furnishing arms, knowing them to 
be designed for an unlawful purpose, consti- 
tutes the crime; and as an interpreter was 
the necessary instrument on the occasion; 
even if the defendant had appeared in no 
other character, this would have been suffi- 
cient to convict him. But he was not mere- 
ly an interpreter;— he appears to have inter- 
fered on various other occasions; and his ac- 
count is conclusive evidence of a confidential 
and important agency in accomplishing the 
illegal outfit of the vessel. It might afford 
some color of defence, to say, that he only 
attempted to send the cannon on board from 
South-street wharf, if this account did not 
demonstrate that he was concerned in the 
equipment from the beginning. There is 
nothing to justify an idea, that it arose from 
paying drafts, after the vessel had sailed; 
but on the contrary several items are for 
money advanced; and the charge for com- 
missions, &c. has relation to the very mo- 
ment of commencing the repairs. The agen- 
cy proved by the account is corroborated by 
the purchase of cannon from Mendenhall & 
Co. which is evidently connected with the 
general plan for equipping this vessel. 

(3) The indictment is well laid; the 2d sec- 
tion is the only one to which the ease is ap- 
plicable. The 4th section refers only to the 
augmentation of the force of the vessel, 
which on her arrival in our ports, was, in 
fact, a vessel of war, either public or private. 
If, thereforcj a man of war or privateer adds 
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to tlie number or size of her guns, or makes 
■any equipment solely applicable to war, it is 
4in offence against tliis section. But if a ves- 
sel, having guns on board, and yet being nei- 
ther a man of war, nor a privateer, enters 
our ports, she cannot legally be equipped for 
the purposes of war. Without this construc- 
tion, the act of congress would be nugatory; 
as it might be evaded by bringing a single 
^un in the vesseL In the present case, it ap- 
pears that Les Jumeaux had been employed 
in the Guinea-trade; that she arrived here 
with a cargo of sugar and cotton; and being 
converted from a merchant vessel, carrying a 
few guns for self defence, into . a privateer 
armed for hostilities, it is clearly an original 
outfit within the meaning of the law. The 
•distinction is justified by this further consid- 
•eration, that the 3d section makes arming the 
vessel, with intent to employ her in hostili- 
ties, the offence; whereas the 4th section re- 
fers nothing to the intent with which the 
lorce of the vessel is augmented, as it only 
contemplates the case of vessels originally 
fitted for war by the nation to which they 
"belong, 

TATERSON, Circuit Justice. This is an < 
indictment against John Etienne Guinet, for 
being, knowingly, concerned in furnishing, 
■fitting out, and anning Les Jumeaux, in the 
port and river Delaware, with intent that 
«he should be employed in the sei*vice of the 
French republic, to cruise, or commit hostili- 
ties, upon the subjects of Great Britain, with 
whom the United States are at peace; and 
it is the province of the jury to enquire, 
"Whether the proof exhibited on the ti'ial, has 
fully maintained the charge contained in 
the indictment 

Much has been said upon the construction 
"Of the 3d and 4th sections of the act of con- 
gress; but the coiu*t is clearly of opinion, 
"that the 3d section was meant to include all 
cases of vessels, armed within our ports by 
•one of the belligerent powers, to act as cruis- 
ers against another belligerent power in 
peace with the United States. Converting a 
ship from her original destination, with in- 
tent to commit hostilities; or in other words, 
converting a merchant ship into a vessel 
-of war, must be deemed an original outfit; 
for the act would, otherwise, become nuga- 
tory and inoperative. It is the conversion 
Irom the peaceable use, to the warlike pur- 
pose, that constitutes the offence. The *ves- 
■sel in question arrived in this port, with a 
cargo of coffee and sugar, from the West- 
Indies; and so appears to have been employ- 
•ed by her owner with a view to merchandize, 
and not with a view to war. The enquiry, 
therefore, is limited to this consideration, 
whether, after her arrival, she was fitted 
-out, in order to cruise against any foreign 
nation, being at peace with the United States. 
It is true, she left the wharf with only four 
guns, the number that she had brought into 
the port; but it is equally true, that when 



she had dropped to some distance below, she 
took on board three or four guns more, a 
number of muskets, water-casks, &c.; and, 
it is manifest, that other guns, were ready to 
be sent to her by the pilot-boat. These cir- 
cumstances clearly prove a conversion from 
the original commercial design of the vessel, 
to a design of cruising against the enemies of 
France, and of course against a nation at 
peace with the United States, since the Unit- 
ed States are at peace with the whole 
world: Nor can it be reasonably contended 
that the articles thus put on board the vessel 
were articles of merchandize; for, if that 
had been the ease, they would have been 
mentioned in her manifest, on clearing out of 
the port, whereas it is expressly, stated that 
she sailed in ballast. If they were not to be 
used for merchandize, the inference is in- 
evitable that they were to be used for war- 
No man would proclaim on the house-top, 
that he intended to fit out a privateer; the 
intention must be collected from all the cir- 
cumstances of the transaction, which the 
jury will investigate, and on which they 
must decide. But if they are of opinion that 
it was intended to convert this vessel from a 
merchant ship Into a cruiser, every man who 
was knowingly concerned in doing so is 
guilty, in the contemplation of the law. 

It .will only, then, be necessary to ascer- 
tain how far the defendant was knowingly 
concerned; for, though he were concerned, if 
he did not act with a knowledge' of the real 
object, he would be innocent. It has been 
alleged in his defence that he was merely an 
interpreter; and if, in fact he had appeared 
in that character alone, we should not have 
thought it a sufficient ground for conviction. 
But the jury will collect from the other parts 
of the transaction, whether this is not used 
as a mask to cover his efficient agency in the 
equipment of the vessel. He carried orders 
from the owner to the ship carpenter; he 
told the pilot boy at what time the guns 
should be taken on board his boat, to be car- 
ried to the ship; the account found in his 
possession states charges for supplies of can- 
non, ball, muskets, and commissions for serv- 
ices; and the whole is conducted in a secret 
and mysterious manner, tmder the shade of 
night. Would he have acted this part as a 
mere interpreter? If it had been fair mer- 
cantile business*, involving nothing repug- 
nant to our laws, would it have been so 
much a work of darkness? This alone casts 
a gloom over the transaction, that will im- 
press every just and ingenuous mind with an 
idea "of fraud and delinquency. If the de- 
fendant has been concerned in the offence, 
there is no doubt that it is effected as far as 
it was in his power to complete it The ille- 
gal outfit of the vessel was accomplished? 
and that an additional number of cannon 
was not sent to augment her force was not 
owing to his respect to the laws, but to the 
vigilance of the public police. 

Upon the whole, the jury will consider the 
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indictment; and give such a verdict as shall 
■comport with evidence and law. 

Verdict, guilty. 



Case Wo. 15,271. 

UNITED STATES v. GURNEY et al. 

[1 Wash. 0. O. 446.] i 

Oircuit Court, D. Pennsylvania. April Term, 
1806,2 

Pleading at Law — Pleas — Duplicity. 

Double pleading. Action on a bond, for the 
payment of certain sums of money at Amster- 
dam. Plea, that the money was paid. Replica- 
tion, that the sum paid was not accepted in sat- 
isfaction by the agents of the plaintiffs; that 
the sum was not paid on the day appointed; 
and that damages and interest, due for non-pay- 
ment, were not paid. Adjudged, that tiiese pleas 
were bad, for duplicity. 

The defendants entered into a bond to the 
secretary of the treasury, conditioned to 
perform certain covenants, by which the de- 
fendants agreed to pay 500,000 guilders to 
the bankers of the United States, in Amster- 
dam, by three instalments, viz.: one sum on 
the 1st of February, another on the 1st of 
March, and the residue on the 1st of May; 
and on failure, then to pay the amount not 
so paid in Amsterdam, into the treasury of 
the United States, with damages at the' rate 
of twenty per cent, and interest from the 
time of demand; in the same manner, as 
if a bill of exchange had been drawn, which 
had been protested for non-payment, and re- 
turned duly protested. The breach in the 
declaration is general; plea, that the first 
instalment was duly paid, and that the resi- 
due of the 500,000 guilders was, on the 17th 
May, paid to the bankers of the United 
States at Amsterdam. Replication, that the 
sum which became due on the 1st March, 
was not accepted hy the bankers of the 
United States, in payment and satisfaction 
of the said sum, due on the 1st March, and 
concluding to the country; and the plaintifC, 
in fact, says, that the said sum was not 
paid on the 1st of March, and that the dam- 
ages and interest were not paid; concluding 
with an averment, or to the country. Spe- 
cial demurrer to the replication, for duplicity. 

Mr. Dallas, for the United States. 
Rawle & Tilghman, for defendants 

BY THE COURT. The replication is cer- 
tainly double, as either non-payment on the 
day, or non-acceptance in satisfaction, is an 
answer to the plea, though perhaps not a 
legal one; but if not so, both together can- 
not be. They are perfectly distinct matters, 
and not the component parts of a plea. But, 
as this determination would require us to 

1 fOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 4 Cranch (8 U. S,) 333.] 



decide upon the validity of the bar set up- 
to the plea, which is attended with great 
difficulty, we think it best to adjourn the- 
cause to the supreme court, upon a disagree- 
ment of the judges; which, however, is not 
real. 

This opinion affirmed by the supreme court^. 
February, 1808. [4 Cranch (8 U. S.) 333.] 



Case "No. 15,271a. 

UNITED STATES ex rel. GOODRICH v.. 
GUTHRIE. 

[2 Hayw. & H, 140,] i 

Circuit Court, District of Columbia. Dec 10^ 
1853.2 

Mandamus — Jud oes — Removal bx President — 
Salary. 

The petitioner, Aaron Goodrich, was appoint- 
ed chief justice of the supreme court of the ter- 
ritory of Minnesota by tne president, with the- 
advice and consent of the senate, for the full 
term of four years. After he had held the of- 
fice for 18 months, or there abouts, he received 
notice of the appointment of Judge Fuller by the- 
president, with the advice and consent of the- 
senate, to fill the office of chief justice of the 
supreme court of the said territory in his place- 
and stead. At the end of the term, holding him- 
self in readiness in the meantime to discharge 
the duties of the said office, he applied to the 
court for a mandamus, directed to the secretary 
of the treasury, to settle and pay his salary for 
the remainder ot the term of four years, after 
he was refused payment of the same by the ac- 
counting officer. The application was denied. 

' At law. 

The petition of Aaron Goodrich [against 
James Guthrie, secretary of the ti^easuryj 
respectfully showeth: That by the act of 
the congress of the United States, approved 
March 3, 1849 [9 Stat, 403], entitled "An 
act to establish the territorial government 
of Minnesota," it was, among other things^, 
enacted that the judicial power of said ter- 
ritory should be vested in a supreme court,, 
district courts, probate courts, and in jus- 
tices of the peace. That the supreme court 
should consist of a chief justice and two as- 
sociate justices, any two of . whom shall 
constitute a quorum, and who shall hold a 
term at tlie seat of government of said ter- 
ritory annually, and that they should hold 
their offices during the period of four years. 
That said territory should be divided into- 
three judicial districts, and that a district 
court should be held in each district by one- 
of the justices of the supreme court, at 
such time and place as might be provided 
by law. That said judges should, after their^ 
appointment, respectively reside in the dis- 
trict which should be assigned to them. 
And it was further enacted, in and by the- 
said act, that the chief justice and associate 
justices of the said territory should each 
receive an annual salary of $1800, and that 

1 [Reported by John A, Hayward, Esq., and: 
Geo, 0, Hazleton, Esq.] 

2 [Affli-med in 17 How. (58 U. S.) 284.] 
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the said salaries should be paid quarter 
yearly at the treasury of the United States. 
That on the 19th day of March, 1849, the 
president of the United States, by and with 
the advice and consent of the senate of the 
United States, appointed your petitioner 
chief justice of the supreme court of the 
United States for the territory aforesaid, 
for the period of four years from the date 
of said appointment, and that a commission, 
signed and sealed in due form of law was 
issued to your petitioner, in which it was 
certified .that your petitioner had been ap- 
pointed by the president, by and with the 
advice of the senate, chief justice of the 
territory aforesaid, for the term of four 
years from the 19th day of March, 1849, 
certified copy of which is herewith filed. 
That your petitioner accepted the aforesaid 
appointment, and notified the secretary of- 
state of his acceptance, and on the 22d of 
the same month of March he took the oath 
of office prescribed by law, and immediately 
entered upon the discharge of the duties of 
said ofiice; and your petitioner further 
showeth that he has constantly ever since 
resided at the town of St Paul, which is the 
seat of government of said territory, and is 
in the First judicial district, to which dis- 
trict your petitioner was assigned; and that 
he has performed each and every duty ap- 
pertaining to said office of chief justice of 
said territory punctually and faithfully, 
without inteiTuption, from the time when he 
entered upon the duties of said office until 
the latter pait of tht month of November, 
1851, at which time he received a communi- 
cation dated October 22, 1851, from the 
Honorable J. J. Crittenden, acting secretary 
of state, informing your petitioner that the 
president of the United States had thought 
proper to confer the appointment of chief 
justice of the supreme court of the United 
States for the territory of Minnesota, which 
your "petitioner then held, upon Jerome Ful- 
ler; and your petitioner would further show 
that thereupon he informed the president of 
the United States, the secretary of state and 
the secretary of the treasury of the United 
States, of the determination of your peti- 
tioner to continue in the faithful discharge 
of the duties devolving on him by his ap- 
pointment, his oath of office, his commission, 
and the aforesaid act of congress, up to the 
day of the expiratioi' of the four years from 
the date of said appointment. And your 
petitioner further shows that he has been 
constantly and punctually at chambers and 
in the hall of justice, ready to discharge 
the duties of said office up to the 19th day 
of March of the present year, at which time 
your petitioner's term of office expired. And 
your petitioner has made frequent applica- 
tions at the treasury for the amount of 
salary due to him during the term of his 
office as aforesaid, but has been constantly 
refused, and his claim rejected to any and 
all that part of said salary which has ac- 
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crued since the alleged removal of your peti- 
tioner from the office aforesaid, and the al- 
leged appointment of another in his place,, 
on the sole ground that your petitioner was- 
no longer chief justice as aforesaid, since 
the 22nd day of October, 1851. And your 
petitioner alleges that' the president of the 
United States had no power to remove your 
petitioner from said office during the said 
four years from the date of his commission; 
that consequently there was no vacancy in 
said office, your petitioner being alive, not 
having resigned, and being in the full dis- 
charge of said duties at the time of said 
supposed removal; and that the president 
of the United States had no power to con- 
stitute any other person chief justice in 
said territory during the said four years; 
and your petitioner further shows that a 
sufficient appropriation has been made by 
congress each and every year of the afore- 
said four years, for the purpose of paying- 
the salaries of the three judges of the said 
territoiT- And your petitioner would further 
show that there is now due and unpaid to- 
him the sum of ?2,550, which the secretary 
of the treasury unjustly detains. Where- 
fore your petitioner respectfully prays that 
your honors, the premises considered, will 
award the United States writ of mandamus^ 
to be directed to James Guthrie, secretary 
of the treasury of the United States, com- 
manding him to pay to your petitioner the- 
amount of salary which has accrued since- 
the time of your petitioner's alleged remov- 
al, to wit; tlie 22nd of October, 1851, up to- 
the expiration of the four years for which 
he was appointed, to wit, the 19th day of 
March, 1852. A. H. Lawrence, for petition- 
er." 

A. H. Lawrence, lor petitioner. 
P. B. Key, Esq., for defendant 

Oh motion of A. H. Lawrence for the re- 
lator, and upon reading of the said petition 
and- accompanying documents, it is this 28th 
day of May, 1853, ordered by the said cir- 
cuit court, that said James Guthrie, secre- 
tary of the treasury of the United States, 
show cause on the 1st Monday of July, 1853^ 
why said writ of mandamus should not is- 
sue, as prayed by said memorialist, and that 
a copy of this order be served on the said 
James Guthrie, secretary of the treasury as- 
aforesaid. 

Answer to the petition: 

"Treasury Department, Comptroller's Of- 
fice, Dec. 8, 1853. In the matter of the- 
claim of Aaron Goodrich, Esq., for his sal- 
ary as judge of the territory of Minnesota. 
This case comes before me as comptroller 
of the treasury, on an appeal from the deci- 
sion of the first auditor. I find the follow- 
ing facts exist, to wit: Aaron Goodrich, 
Esq., presented the following account to the 
first auditor for settlement, and payment as- 
a public account: 'United States of Ameri- 
ca, to Aaron Goodrich, Dr. To salary as. 
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judge of the territory of Minnesota, from 
1st December, 1851, to 19th March, 1853, at 
^1800 per year, $2343.00.' He was appointed 
chief justice of the supreme court of the 
territory of jVIinnesota, by and with the ad- 
vice and consent of the senate of the United 
States, and commissioned by the president 
«uch chief justice on the 19th March, 1849, 
for the period of four years. Soon thereaft- 
er he toolc the oath required, and entered 
upon the duties of the office. He was re- 
moved by the president of the United States, 
-and Jerome Fuller, Esq., was appointed 
chief justice to fill the vacancy. He, Jerome 
JFuUer, was commissioned on 21st day of 
October, 1851, was qualified as required by 
law, and soon thereafter he entered upon 
the duties assigned by law. Judge Good- 
rich was paid his salary as chief justice of 
said court to the 20th of October, 1851, in- 
<ilusive. The a,ttorney general of the United 
.States, o^ the 20th August, 1853, in the case 
^f Grafton Baker, judge of the territoiy of 
^ew Mexico, having said: 'The general rule 
-of law is well settled, that in the case of 
Appointments and removals by the president, 
when the removal is not by direct discharge, 
■or on express vacating of the office, by way 
-of independent fact, but merely by the oper- 
ation of a new commission or appointment, 
then the virtue of the old commission ceases, 
only when notice of the new commission is 
Siven to the out-going officer, either by the 
president or by the new officer exhibiting 
his commission to the old one, or by other 
-sufficient notice,'— an inquiry was made to 
aseei-tain when Aaron Goodrich was legally 
notified of his removal and of the appoint- 
jnent of Jerome Fuller as his successor; and 
it was ascertained by his own statement, 
under oath, that he was so notified on the 
50th of November, 1851. The accounting 
officers thereupon stated another account on 
the 23d of November, 1853, and the said 
Goodrich was paid his salary as chief jus- 
tice from the 21st of October to the 30th of 
jS'ovember, 1851, inclusive. The salary of 
said Jerome Fuller, as such chief justice, 
from the 21st of October, 1851, the date of 
-his commission was paid. The said Aaron 
-Goodrich, having presented his account to 
the first auditor for his salary, from the 1st 
'day of December, 1851, inclusive, to the 19th 
day of March, 1853, as mentioned above, the 
said auditor, by report, dated the 6th of 
December, inst: 'That Aaron Goodrich is 
not entitled to the salary now claimed by 
him,' and accordingly he disallowed and re- 
jected said claim. Mr. Goodrich appealed 
from that decision to this office, under pro- 
T^ision in the 5th section of an act approved 
Sept. 2nd, 1789, entitled 'An act to establish 
the treasury department' [1 Stat 66, 67]. 
The facts mentioned have been duly con- 
sidered. The law organizing the territory 
of Minnesota among other things provides: 
••That the judicial power shall be invested 
in a supreme court, &e.; that the supreme 
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court shall consist of a chief justice and 
two associate justices, &c.' That the chief 
justice and associate justices shall be nom- 
inated, and by and with the advice and con- 
sent of the senate, appointed by the presi- 
dent of the United States. 9 Stat 406, 407, 
§§ 9, 11. When the president and senate of 
the United States exercise a power, which 
in their opinion has been conferred on them 
by the constitution or by the law of the 
United States, the accounting officers have 
not the authority or right to say officially 
that the exercise of such power is unconsti- 
tutional and illegal, and should be by said 
accounting officers disregarded and held for 
naught There can be only one chief jus- 
tice in the supreme court in the said terri- 
tory, and the president of the United States 
having thought proper to remove Chief Jus- 
tice Goodrich, and having nominated, and 
by and with the consent and advice of the 
senate appointed, Jerome Fuller chief jus- 
tice, in the room and stead of the said J. 
O. Goodrich, I am bound as an accounting 
officer to consider said removal and appoint- 
ment as legal. In consideration of the facts 
and the law, my decision is that the United 
States are not indebted to Aaron Goodrich 
as chief justice of the supreme court of the 
territory of Minnesota, and the decision of 
the first auditor in the premises is confirmed 
and established. Elisha Whittlney." 

"Whereupon the said petitioner, by A. H. 
Lawrence, Esq., his attorney, moved the court 
for a rule upon the secretary of the treas- 
ury, to show cause, if any he can, why a 
writ of mandamus should not issue, accord- 
ing to the prayer of his petitioner, which 
motion having been argued, and the court 
having fully advised, on the 12th day of 
December, 1853, ordered that the said mo- 
tion be overruled, and that the prayer of 
the said petitioner be rejected. 

[The case was taken to the supreme court on 
a writ of error, where the judgment of this 
court was affirmed, with costs; Mr. Justice Mc- 
Lean, dissenting. 17 How. (58 U. S.) 284.] 



Case N"o. 15,S7S. 

UNITED STATES v. GWYNNE. 

[1 McLean, 270.] i 

Circuit Court, D. Ohio. July Term, 1836. 

Paymasters of Armt — Pay asd EMOLriMENTS. 

Paymasters of the army are entitled to re- 
ceive the pay and emoluments of majors of 
infantry, and not majors of cavalry. 

[Error to the district court of the United 
States for the district of Ohio.] 

[This was an action by the United States 
against David Gwynne.] 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Mr. Swayne, Dist. Atty., for tlie United 
States. 
Mr. Hammond, for defendant 

OPINION OP THE COURT. This case is 
brought into this court by a writ of error, 
from the district court. And it has been con- 
tinued from time to time, until the case of 
Wetmore v. U. S., pending on a -writ of er- 
ror in the supreme court, should be decided. 
That case was decided at the last term. 10 
Pet. '[35 U. S.] 647. The action is brought to 
recover from the defendant, a certain amoimt 
of money, alleged to be in his hands, as late 
paymaster, in the army. The defendant ad- 
mits that he withheld from- the government 
the sum which they demand, but he alleges 
that he has justly withheld it, as a part -of 
his compensation as paymaster, which the 
government officers have refused to allow. 
This difference arises from the pay allowed 
to the defendant as paymaster, the same as 
a major of infantry, and he claims under the 
law, the same pay as a major of cavalry. In 
the above case the supreme court decided that 
the allowance made by the government was 
correct, and that a paymaster is entitled only 
to the same pay as a major of infantry. As 
this decision is binding it is unnecessary to 
present my own views of the case. And I 
gladly embrace the opportunity of pulDlishing 
the opinion of the lamented Judge Campbell, 
district judge, which was given in the dis- 
tinct court, and which arrived at the same re- 
sult as the supreme court. 

CAMPBELL, District Judge. This is an ac- 
tion of debt brought upon a bond for the pay- 
ment of $20,000, with the condition that the 
defendant who had been appointed a bat- 
talion paymaster, "should well and truly ex- 
ecute and faithfully discharge, according to 
law, and to instructions received by hinf from 
proper authority, his duties as paymaster, 
and that he and his heirs, executors or admin- 
istrators, should regularly account, when 
thereunto required, for all money received by 
him from time to time, as paymaster afore- 
said, with such person or persons as should 
be duly authorized or qualified on the part of 
the United States for that purpose; and also 
refund at any time when thereunto required, 
any public monies remaining in his hands 
unaccounted for." The declaration avers a 
breach of the condition in this, that the de- 
fendant had failed to refund to the United 
States $2,381.39, a balance found to be in his 
hands, on the final settlement of his accounts 
as paymaster, at the treasury department. 
The plea is non est factum. It was agreed 
by the counsel, at the bar, that the only ques- 
tion to be decided was, whether the defend- 
ant as paymaster, during the time he served 
as such, was entitled to the pay of a major 
of Infantry, or of a major of cavalry. In de- 
termining this question, the safest referehce 
will be to the laws on this subject. It may 



also be necessary to advert to acts of congress 
long since repealed. By the act of March 16,. 
1802 [2 Stat 132], for fixing the military 
peace establishment of the United States, the 
appointment of one paymaster of the army^ 
seven paymasters and two assistants, to be at- 
tached to such districts as the president of the 
United States shall direct, to be taken from, 
the line of commanding officers, was author- 
ized; and by the same act each paymaster 
was to receive in addition to his pay in the 
line $30 per month. The fourth section of 
the same act settles the pay of a major of in- 
fantry at $50 per month, and four rations per 
day. By the fourth section of the act of 
April 12, 1808 [Id. 481], the pay of a major of 
hght dragoons, was fixed at $60 per month,, 
four rations per day, and forage for four 
horses. Here it may be remarlied, that this- 
section is often referred to as establishing the- 
pay of a major of cavalry, by the term major 
of light dragoons. The first section of the 
act of May 16, 1812 [Id. 735], requires the 
president to appoint as many district pay- 
masters, as in his judgment, the service might 
require; and if such paymasters are taken 
from the line of the army, they shall respec- 
tively receive $30 per month, in addition ta 
their pay in the line; provided, the same 
shall in no case exceed the pay and emolu- 
ments of a "major;" and if not taken from, 
the line, they shall receive the same pay and 
emoluments of a major of infantry. It is ob- 
vious that under this section the compensa- 
tion of a paymaster, whether taken from the 
line or fronj citizens, should be the same; al- 
though the tenns "major," and "major of in- 
fantry," are used. In the expenee, duty, and 
accountability of a paymaster taken from the 
line, and of one not taken from the line, there 
could be no difference; and hence it is diffi- 
cult to understand, why the one should re- 
ceive the pay of a major of cavalry, which 
was $60 a month, and the other $10 less. By 
the act fixing the military peace establish- 
ment of the United States, approved March 3, 
1815 [3 Stat. 224], it was contemplated to re- 
duce the army to ten thousand men, to con- 
sist of such proportions of artillery, infantry, 
and riflemen, as the president should think 
proper; and the corps of engineers, as then 
established to be retained. The same act re- 
quired the appointment of paymasters to be 
made from the subalterns of the line. This- 
act is referred to mainly for the purpose of 
showing that no cavalry were retained in 
service. On the 24th of April, 1816 [Id. 297],. 
an act was approved organizing the general 
staff, and making further provisions for the 
army. The fourth section authorized the ap- 
pointment of paymaster from the subalterns 
of the army, or from citizens, as the president 
might prefer; and entitled them to the pay 
and emoluments of a major, without indicat- 
ing expressly whether of a major of infantry 
or of a major of cavalry. At the time this 
act was passed there were no cavalry in serv- 
ice, and of course no major of cavalry. 
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In deciding the question which this case 
presents, it is proper to he governed by the 
amount of pay and emoluments allowed to 
some officer of the designation of major, 
known to the existing laws of the country. 
To this rule it seems to me there can be no 
valid objection. If applied then, it conducts 
us to majors of engineers, artillery, infantry, 
and riflemen, to all of wh-om is allowed the 
same compensation, to wit, ?50 a month, and 
tour rations a day respectively. To fortify 
this conclusion, it may be remarked that 
judge advocates, and chaplains, are allowed 
the same compensation to which majors are 
entitled. And it will hardly be contended 
that they can set up any just claim to the 
pay of a major of cavalry. In making provi- 
:Sion for the corps of engineers and military 
4ieademy, the allowance to the professor of 
natural and experimental philosophy was es- 
tablished at that of a lieutenant colonel; not 
a lieutenant colonel of cavalry. So to the pro- 
fessor of mathematics, and to the professor of 
the art of engineering, the pay and emoluments 
of a major, but not of a major of cavalry. 
Although no definite and precise rule is given 
by which to determine what compensation 
was to be paid to these professors respective- 
ly, yet as the adjunct cavalry is not used, 
no doubt is left they are to receive the pay 
and emoluments of a lieutenant colonel and 
major of infantry; and such is the fact as 
appears by a tabular statement of what is 
paid to every person in any wise connected 
with the service, appended to rules and regu- 
lations of the army, revised in 1817. 

The deposition of General Scott has received 
n full share of my attention. He states that 
since the passage of the act of March 3, 1813 
[2 Stat. 819], paymasters have received the 
compensation of a major of cavalry. In his 
compilation, to which he refers, in settling 
official rank, he is governed by the amount of 
pay and emolument. This rule induces him 
to place judge advocates, chaplains, and pay- 
masters in the same gi-ade, which as he be- 
lieves entitles each of these officers to the al- 
lowance of a major of cavalry. In this mat- 
ter there must be some mistake. The gen- 
eral, or other officers of elevated standing, 
must, as I apprehend, labor under some mis- 
apprehension. The table to which I have al- 
ready alluded, shows beyond doubt, that the 
compensation granted to judge advocates, 
chaplains, and paymasters, is that of a major 
of infantry; and so say the accounting officers 
of the treasury department. 

Prom the consideration which I have be- 
stowed upon this case, I feel little hesitation 
in giving it as my opinion, that the defend- 
ant is intitled to the pay and emoluments of a 
major of Infantry, and nothing more. 



Case No. 15,273. 

UNITED STATES v. HADE. 
iSee Case No. 15,274.] 



Case No. 15,S74. 

UNITED STATES v. HADE. 

District Ccurt, N. D. Ohio. 1877. 

National Basks — Embezzlement by Cashier — 
Indictment by G-uajtd Jurv. 

On motion to guash an information for ab- 
stracting and misapplying funds of a national 
bank, held, that the charge of misapplying the 
funds of a national bank by its cashier is a 
charge of an "infamous crime," which, under the 
constitution of the United States, must be in- 
stituted by indictment of a grand jury, and can- 
not be prosecuted by a mere information filed by 
the district attorney with the assent of the 
court. The information was quashed. 

[Decided by WELKEB, District Judge. No- 
where reported; the opinion filed in clerk's office. 
The statement of the points determined was 
taken from 10 Chi. I/eg. News, 22.] 
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UNITED STATES v. HAINES et al. 

[5 Mason, 272.] i 

Circuit Court, D. Massachusetts. May Term, 
1829. 

Seamen — Obedience — New Master — Revolt. 

1. The crew of a ship who have signed ship- 
ping articles for the voyage under a particular 
master, without any clause providing for a 
change of master, are not discharged from the 
articles by the dismissal of the master by reason 
of sickness, or any other reasonable cause, and 
the appointment of a new master; but they are 
bomid to obey the new master. 

[Cited in U. S. v. Nye, Case No. 15,906.] 

2. If in such case they combine together to 
refuse all duty on board, and to refuse obedience 
to the new master, that is an endeavour to make 
a revolt, within the meaning of the crimes act of 
1790, c. 9 (36), § 12 [1 Stat. 115; 1 Story's 
Laws, 85.] 

[Cited in U. S. v. Gardner, Case No. 15,188; 
U. S. V. Forbes, Id. 15,129; U. S. v. Huff, 
laFed. 636.] 

Indictment against the defendants [Benja- 
min Haines and others] for an endeavour to 
make a revolt on board the ship Plato, In 
Boston harbour, founded on the crimes act 
of 1790, e. 36 (9), § 12 [1 Story's Laws, 85; 
1 Stat. 115]. Plea, not guilty. At the trial 
it appeared in evidence, that the ship was 
owned by American citizens, and was bound 
on a voyage from Boston to Havana, from 
thence to ports in Europe, from thence to 
the East Indies, and back to Europe or the 
United States; and that one Thomas Dim- 
mock was master. The defendants were 
seamen on board, and had shipped for the 
voyage under the common shipping articles, 
in which Thomas Dimmock was described 
as master, and there was no clause, "or who- 
ever else shall be master for the voyage," in 
the articles. The ship being ready for the voy- 
age dropped down to the outer harbour of 
Boston, called "Nantasket Roads," to pro- 
ceed to sea, about the" 10th of June, 1829. 

1 [Reported by "William P. Mason, Esq.] 
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But the master, before actually proceeding 
to sea, was taken ill witli a dangerous dis- 
-ease; and in consequence of his illness it 
l>ecame necessary to substitute another mas- 
ter for the voyage. The new master (who 
was a competent and suitable master) came 
■on board with some of the owners, while the 
ship lay in Nantasket Roads, and the neces- 
sity of the change of the master was stated 
to the seamen. They made no particular ob- 
jection to the new master, whose character 
^id not appear to be known to them; but 
the defendants and another of the crew (in 
iiU seven) contended, that their contract was 
■dissolved by the removal of the master, and 
they accordingly refused to go on the voy- 
iige. Orders were given by the new master 
to weigh anchor and proceed to sea; which 
the defendants refused to obey; and those 
■of the crew who were ready to^ obey, took 
the starboard side of the ship, and the de- 
fendants and those who acted with them 
took the larboard side. The master and own- 
■ers then resorted to persuasion, and en- 
■deavoured to induce the defendants to re- 
turn to their duty, and to obey the orders; 
and each being severally asked, refused, 
though the legal consequences of their re- 
fusal was stated to them. They offered no 
force to the master or owners, and used Ho 
threatening or insulting language. The de- 
fendants were then carried on shore, and 
being apprehended on a warrant, were 
brought before the district judge, who upon 
the examination explained the law to them, 
and urged their return to duty. But they re- 
fused, and were committed for trial. The 
owners, upon the examination, expressed an 
-entire willingness to take them on board 
again, and to forgive and forget the past, 
if they would go upon the voyage; but these 
offers had no effect 

Dist Atty. Dunlap, for the United States. 

S. D. Parker, for defendants. 

Two points were made in the defence: (1) 
That the contract of shipment was dissolved 
by the appointment of a new master. (2) 
That the acts of the defendants did not 
amount to the legal offence charged in the 
indictment. On the last point, the case of 
U, S. V. Kelly, U Wheat. [24 XT. S.] 417, was 
-cited, 

Mr. Dunlap, in reply, cited tJ. S. v. Ham- 
ilton [Case No. 15,291], U. S. v. Smith [Id. 
16,337], and U. S. v. Hemmer [Id. 15,345], 
and he contended, that the case U. S. v. Kel- 
ly, 11 Wheat [24 TJ. S.] 417, was in no re- 
spect variant from the doctrine stated in the 
latter eases. 

STORY, Circuit Justice, in summing up to 
the jury, said: The principal facts in the 
case are not disputed; and the only question 
of fact suggested for consideration in the 
defence is, whether the defendants acted and 
co-operated together in a common purpose, 



or separately refused duty without any en- 
couragement or mutual understanding. Up- 
on this the jury will pass their judgment, 
though as the parties were all present and 
refused duty at the same time, and separat- 
ed themselves from the rest, of the crew, 
there would not seem much room to doubt 
as to their conduct being governed by a 
common combination and encouragement 
A mere. refusal to do duty on the part of a 
single seaman, without any attempt to en- 
courage, or aid, or influence any others of the 
crew to the same act, would certainly not 
amount to an endeavour to commit a revolt. 
There must be some effort or act, to incite 
or encourage others to disobedience, or some 
common combination, or understanding, to 
act together for mutual encouragement or 
support in such disobedience. 

There are two questions of law arising up- 
on the facts. The first is, whether in the 
case of a dismissal of a master for a reason- 
able cause without fraud, the contract with 
the seamen is dissolved, unless the shipping 
articles contain some clause providing for 
the substitution of a new master, so that the 
seamen are not bound to perform the voy- 
age, or to obey the new master. The second 
is, whether, supposing there was a mutual 
co-operation and combination of the defend- 
ants to refuse duty, and to disobey the new 
master, that amounts to an endeavour to 
make a revolt 

We do not think there is any real difficulty 
in either point 

As to the first the contract created by the 
shipping articles is not hy the maritime "law, 
a contract exclusively between the existing 
master and the seamen for the voyage. It is 
rather a contract between the seamen and 
the owner through the instrumentality of the 
master, as agent of the owner, than on his 
own account. For the performance of the 
contract, however, the seamen have the se- 
curity of the master and the owner, and also 
of the ship itself, by a lien thereon for their 
wages. There is an implied right of the own- 
ers to substitute any other master during 
the voyage, and an Implied obligation on the 
part of the seamen to obey the master for 
the time being. If, indeed, they do not ex- 
pressly assent to the substitution, as be- 
tween themselves and the original master, 
he may not be absolved from his responsi- 
bility for the wages antecedently due. But 
this does not affect the right of the owner 
to appoint another master. It would be most 
injurious to the interests of commerce and 
navigation, if any other rule prevailed. If 
tha shipping contract were dissolved by the 
mere change of master, in whatever stage 
of the voyage it might occur, the whole ob- 
jects of the voyage might be defeated by the 
delays incident to the shipment of a new 
crew, and the exposure of the property to 
extraordinary risks. The master might die, 
might be disabled, or might misconduct him- 
self in the course of the voyage, so that there 
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might arise a necessity of appointing a new 
master. It might occur at sea, or in a foreign 
port. And if by such an event, the shipping 
contract was dissolved, there would be an 
end of all obedience, and of all right to 
wages, for any subsequent services. The 
ship might, i'f the master should die on the 
sea, be exposed to the most imminent perils. 
She might even be lawfully deserted, and left 
to the unbroken power of the winds and 
waves. There would be an end of all com- 
mand and all obedience on board. Such a 
state of things never could have been con- 
templated by the maritime law; and the very, 
circumstance that the mate in such a case 
has been adjudged to succeed rightfully to 
the ordinary command as master, is decisive 
against its legal existence. In truth, if the 
1.J.W were so, it would be not less disastrous 
to the seamen themselves. They might be 
dismissed in a foreign port, at a distance 
f lom their homes, in a desert island, or in 
short at any other place, where the occurrence 
laight take place; and left to work their 
way to their own country in the midst of 
every sort of hardship and peril. It is, there- 
fore, not desirable, in any view of the mat- 
ter, for any party, that such a principle 
sliouM be recognized as law. "We have no 
difficulty in declaring, that the shipping ar- 
ticles were not dissolved by the change of 
the master; and that the maritime law still 
held it obligatory upon all the parties. The 
new master, succeeding to the old by the 
authority of the owner, became the lawful 
master for the voyage; and the seamen were 
bound to obey him, as such, diiring the voy- 
age. This, indeed, has been repeatedly ad- 
judged in this court In the cases cited at 
the bar, and others; and we see no reason 
to change our opinion. 

As to the second point,— assuming that 
there was a mutual co-operation and combi- 
nation of the defendants not to do duty, but 
to disobey the master,, the question is, wheth- 
er it amounts to an endeavour to commit a 
revolt in the sense of the statute. We are 
clearly of opinion, that it does. What is a 
revolt? It is an open rebellion or mutiny of 
the crew against the authority of the master, 
in the command, navigation, or control of 
the ship. If the crew in a mutiny were to 
displace him from the actual command of 
the ship, and appoint another in his stead, 
that would clearly be a revolt. It would be 
an actual usurpation of his authority on 
board of the ship, and an ouster of him from 
the possession and control of it. But there 
may be a revolt independent of the appoint- 
ment of another to the command. If the 
crew should compel the master against his 
will, by threats or otherwise, to navigate the 
ship, or manage her concerns, according to 
their own directions, and prevent him from 
the free exercise of his own judgment, tliat 
would be an efEectual usurpation of the com- 
mand of the ship, and in the sense of the- law, 
a revolt. In short, whenever, by the overt 



acts of tlie crew, the authority of the master 
in the free navigation or management of the 
ship, or in the free exercise of his rights and 
duties on board, is entirely overthrown, and 
there is, intentionally caused by such acts, 
a suspension, actual or constructive, of his 
power of command, it is a revolt of the crew. 
Direct, positive force upon the master is not 
essential; positive constraint or imprison- 
ment of the master is not essential A total 
refusal to perform any duty on board, until 
he has yielded to some illegal demand of the 
crew, when it has produced de facto a com- 
pliance, or a suspension of his power of com- 
mand, is a revolt. And any act, or attempt, 
or combination to produce sneli a revolt, i& 
an endeavour to make a revolt. These case& 
are not put as the only ones, in which a re- 
volt may exis"t. They are put merely as ex- 
amples and •illustrations of the doctrine. If 
an army by a general combination refuse 
obedience to all orders of their commander, 
it is just as much a revolt, as if they had by 
the same combination compelled him to obey 
the orders of an usurper. The offence is in 
each case the same in its essence, though it 
may differ in the degree of aggravation. In 
each case there is a total suspension of his 
power of command by the iEegal acts. The 
doctrine, which is here stated, has been often 
held in this court, and particularly in the- 
cases of U. S. v. Smith [Case No. X6,3373, and 
TJ. S, V. Hemmer [Id. 15,345]. We see no rea- 
son to doubt it, or to depart from it 

But it is supposed, that the ease of U. S. 
Y. Kelly, 11 Wheat [24 U. S.] 417, inculcates 
a different doctiine. If it does, we are cer- 
tainly bound by it But I feel the utmost 
moral certainty, that such was not the im- 
derstanding of the court itself; and though 
there is some slight foundation in the lan- 
guage used in that opinion for the present 
argument, a close examination of it will not 
justify the conclusion, that it is at variance 
with what we have now asserted as oui; own 
opinion. That case was brought before the 
court for the mere purpose of ascertaining,, 
whether, as the act of congress does not de- 
fine the offence of endeavouring to make a 
revolt, it was competent for a court of law to 
give a judicial definition of the offence. 
There had been a doubt expressed elsewhere, 
whether it was not indispensable, that con- 
gress should have defined what a revolt was, 
befoi-e the court could proceed to punish it; 
and that doubt had been followed up by a 
decision, that such a definition by congress 
was indispensable, and that decision had led 
to an acquittal of the person charged with 
the offence. So that the act of congress, so 
far as it touched this offence, was reduced 
to a nullity. My learned brother, Mr, Justice 
Washington, and the district judge of Penn- 
sylvania, thought it their duty, under such 
circumstances, to bring the point, when it 
arose before them, to the supreme court for 
a final decision. And the supreme court over- 
ruled the decision above alluded to, and held 
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it competent for the court to give a definition 
of the offence, and punish it under the act of 
congress. Mr. Justice Washington, in de- 
liTerlng the opinion to the court on that oc- 
casion, said, that "the offence consists in the 
endeavour of the crew of a vessel, or any one 
or more of them, to overtlirow the legitimate 
authority of the commander, with intent to 
remove him from his command." But this 
language does not import, that the removal 
from the command must he hy physical force. 
.The court look to the fact, whether there is 
an overthrow of the master's authority, or 
a removal of him from his command, intend- 
ed; and not to the mode hy which it is ac- 
complished. The overthrow of authority may 
he just as complete, the removal from com- 
mand may he just as effectual, by a uni- 
versal disohedienee to all orders, px-oducing 
an actual suspension of the master's authori- 
ty or command, as by actual force, or personal 
imprisonment, or driving the master on 
shore. The subsequent language of the court 
demonstrates, that it had in its view, in this 
part of the opinion, not only cases of forci- 
ble, but of constructive, removal from com- 
mand; for the eouit go on to say, "or against 
his will to take possession of the vessel by 
assuming the government and navigation of 
her, or by transferring their obedience from 
one lawful commander to some other per- 
son." Now these passages show, that the 
court, by using the disjunctive "or," had in 
contemplation some classes of cases, not 
minutely specified in the preceding clause. 
If no other acts but such as the disjunctive 
clauses embraced were endeavours to make 
a revolt, in the sense of the act, the preced- 
ing clause was wholly unnecessary. But it 
was perfectly proper, if the latter clauses 
were only illustrations of a few cases com-, 
pi'ehended under the more general descrip- 
tion in the first clause. At all events, no per- 
son can say, that the definition contained in 
the first clause is to be rejected; and in the 
view we take of its true exposition, there is 
nothing in it, that trenches upon the opin- 
ions held by this court. In truth, I consider 
the definition given by the supreme court not 
to have been designed to' have more than an 
affirmative operation; that is, to declare that 
such acts would amount to the offence, and 
not negatively, that none others would. 

I was one of the judges who concurred in 
the opinion given in the supreme court; and 
It was matter of utter surprize to me, when 
I first learned that such a narrow interpreta- 
tion of it, as is now contended for, had been 
contended for at the bar. I have reason to 
know, that it was equally a surprize upon 
others of my brethren who concurred in that 
opinion. 

Upon the whole, thinking as we do, that 
there is no real repugnancy between the opin- 
ion of the supreme court and our own, we 
adhere to the latter, and give it as law to 
the jury. 

Verdict guilty, and sentence accordingly. 
rGFED.CAS.— 5 



Case ITo. 15,S76. 

UNITED STATES v. ELALBBRSTADT. 

[Gilp. 262.]! 

District Court. E. D. Pennsylvania. March 31, 
1832. 

New Trial — Master and Servant— Failure to 
Deface Marks of Spirit Cask— Pbsal Action. 

1. In a civil action, brought to recover ,a pe- 
cuniary penalty, the court has full power to 
grant a new trial, although the verdict was iu 
favour of the defendant. 

[Cited in U. S. v. Fox, Case No. 15,155.] 

2. The responsibility of a merchant for the 
negligence or unlawful acts of his clerk, is lim- 
ited to cases properly within the scope of his 
employment. 

3. 'Where an empty cask, which had contained 
foreign distilled spirits, has been purchased 
for, and removed lo the store of, a commission 
merchant by his clerk, before the marks set 
tliereon under the provisions of the act of 
March 2, 1799 [1 Stat. G27], have been de- 
faced, the former is not liable to the penalties 
of the act, if he had no agency in or knowledge 
of the purchase and removal nor acquiesced in 
the illegal proceeding of his agent. 

4. . The provisions of the act of March 2, 1799, 
which require certain marks to be set upon 
casks containing foreign distilled spirits, are 
not repealed, directly or constructively, by the 
act of April 20, 1818 [3 Stat. 469], requiring 
the deposit of distilled spirits in the public ware- 
houses. 

By the forty-fouiih section of the act of 
congress of March 2, 1799, regulating the col- 
lection of duties on imports and tonnage, it 
is provided, that on the. sale of any empty 
cask which has been branded or marked by 
the officers 0t inspection as containing for- 
eign distilled spirits, prior to the delivery of 
it to the purchaser or any removal of it, the 
marks so set thereon are to be defaced in 
the presence of an officer of inspection or of 
the customs; and "every person who shall 
sell, or in^ any way alienate or remove, any . 
casli, which has been emptied of its contents, 
before the marks and numbers set thereon 
shall have been defaced and obliterated in 
the presence of an officer of inspection, shall 
for every such offence, forfeit and pay one 
hundred dollars^ with costs of suit." On the 
19th April, 1831, twenty-nine empty casks, 
which had formerly contained foreign dis- 
tilled spirits, were found at the store and in 
the possession of the defendant [John Hal- 
berstadt,], who was a general commission 
merchant, having been purchased since they 
were emptied of their contents, and the 
marks and numbers set upon them at the 
time of importation not being defaced or 
obliterated. . On the representation of the 
collector of the customs, the disti-jct attorney 
brought suits against the defendant, to re- 
cover the penalty of one hundred dollars, ac- 
cruing on the purchase or removal of each 
cask. On the 27th February, 1832, the first 
of these suits came on to be tried before 
Judge Hopkinson and a special jury. The 

1 [Reported by Henry D- Gilpin, Esq.] 
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facts of the purchase of the empty casks,' 
and of their being removed to the warehouse 
of the defendant, "without the marks being 
defaced, were not denied. Evidence, how- 
ever, was given to show that he was in the 
habit of making large and extensive pur- 
chases of empty casks, to be sent to Messrs. 
H. & H. Canfield, merchants in New York, 
and correspondents of the defendant; that 
the casks in question were purchased by Mr. 
Campion, a clerk of the defendant, not for 
himself, but for and by the direction of the 
latter, by whom they were paid for, and 
from whose store they were to be forwarded 
to New York; but that the defendant had 
not given any directions in regard to the par- 
ticular kind of casks, and knew not that the 
marks were yet upon them, until notice of 
the fact was given to him by the officers of 
the customs, by whom they were found at 
his store. On this evidence, Judge Hopkin- 
sou charged the jury, that although it was 
apparent the law had been violated, yet as 
neither the purchase nor removal had been 
made by the defendant, the fact of his hav- 
ing either directed or acquiesced in the , act 
of hi- agent must be established, to make 
him liable to the penalty; and that they 
must ascertain this fact from the whole evi- 
dence, and especially from the whole con- 
duct of the defendant, from all that he had 
said and done. Under this charge the jury 
found a verdict for the defendant. On the 
30th March, 1832, a motion was made on be- 
half of the United States for a new trial, on 
three grounds: (1) That the verdict of the 
jury was against the weight of evidence. (2) 
That the verdict of the jury was against law. 
(3) That the court erred in charging the jury, 
that the defendant was not liable for the 
acts of his agent, if he had no direct per- 
sonal agency, nor acquiesced in the acts on 
which the suit was founded. 

Mr. Gilpin, Dist Atty., for the United 
States, The evidence on the trial was suffi- 
cient to show that the defendant was the 
principal person in the whole transaction. 
He directed his clerk to purchase these casks; 
he had long been in the habit of purchasing 
them; he must have seen them as they were 
placed in his store; he could not have failed 
to know that the marks were still on them. 
It is not necessary to establish positive and 
explicit directions; it was his duty to see, 
that in employing a person to do a particular 
act, the law was not violated. A violation 
of the law produced by his neglect, and 
when the act was for his benefit, is to be 
pimished as much as if done by his previous 
authority. The very neglect to disavow the 
act of an' agent, when it must be well 
known, is an acknowledgment of its being 
done with the assent of the principal, and is 
a participation in it. If the act be criminal, 
this participation makes the principal equally 
liable with the actual offender; he may be 
punished criminally; a fortiori, he is subject 



to a mere action of debt. 1 Story's Laws, 611 
[1 Stat. 660]; Parsons v. Armor, 3 Pet. [28 U. 
S.] 428; Del Ool v. Arnold, 3 Dall. [3 U. S.] 
333; Com. v. Gillespie, 7 Serg. & R. 469; 
Bredin v- Dubarry, 14 Serg. & R. 27; Upton 
V. Gray, 2 Greenl. 373; State v. Heyward, 2 
No'tt & MeC. 312. 

Mr. Chew, for defendant There are three 
grounds on which this motion shoidd be re- 
fused by the court: (1) It is not a case for a 
new trial. (2) The section on which the suit 
has been brought is virtually repealed. (3) 
The violation of it, if culpable, cannot be 
charged on the defendant. 

(1) This is in effect a criminal prosecution; 
the object is to punish the defendant for a 
violation of a public law; a verdict in his 
favoin: is an acquittal. Under such circum- 
stances the court ought not to grant a new 
trial. Especially they should not, on the 
groimd of evidence, on any matter of fact. 
Now even if the view of the law taken by 
the district attorney is right, it depends for 
its effect entirely on the view of the contro- 
verted facts taken by the jury. It is a ques- 
tion of evidence; and no case can be shown 
where on such a question, involving a seri- 
ous penalty, the verdict has been set aside. 

(2) This provision Is obsolete. The object 
of marking the casks was solely for the se- 
curity of the revenue. It was intended to 
ascertain what articles were entitled to 
drawback. Until 1818 such a security was 
necessary; but it was then found ineffectual, 
and another mode to attain the same object 
was adopted. Since the act of the 20th 
April, 1818, casks containing foreign distilled 
spirits are only entitled to drawback, by be- 
ing kept in the public stores from the time of 
importation to that of exportation. It is 
now entirely immaterial, for any pm^ose 
connected with the revenue, whether the 
marks are erased or not. This is the sole 
purpose for which the law was made. It 
never was intended to operate against pri- 
vate frauds. 3 Story's Laws, 1715 [3 Stat. 
470]; Sixty Pipes of Brandy, 10 Wheat [23 
U. S.] 421; U. S. V. The Polly and Jane 
[Oase No. 16,063]. 

(3) It is not pretended that this defendant 
committed the act alleged to be illegal; he 
certainly never did it. It is not pretended 
he even directed it to be done; there is no 
evidence of such a fact It was not neces- 
sary for any object he is proved to have had. 
Now admitting that a principal is liable for a 
criminal act of his agent, in which he par- 
ticipates; yet all the facts being conceded, 
they do not amount to such paiticipation. 

Mr. Gilpin, for the United States, in reply. 
There is nothing in this case to exclude it 
from the usual rule for granting a new trial; 
that is, a misunderstanding of the jury as 
to the law and facts. If there was an error 
in the construction given to the law, in re- 
gard to the liability of the defendant for his 
agent's act, which it is contended there was. 
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then tbis ease falls within a class of eases, 
where new trials have been repeatedly grant- 
ed. K there was no sueh error, no ground 
exists for a new trial, and it is not asked. 
"Wilson T. Rastall, 4 Dum. & E. [Term K.] 
753. As to a repeal of the law, it is certain- 
ly not express, for none is to he found. Nor 
is it inferential; for although it may be true 
that one object of the marks on casks was to 
ascertain such as are entitled to drawback, 
yet many other objects of a public nature 
and connected with the revenue might be 
pointed out ai-d no doubt were intended to 
be provided for. It is part of the general 
system for collecting the revenue on wines, 
spirits and teas; it cannot set aside without 
changing essentially numerous regulations 
and provisions: to do this by such a sweep- 
ing and sudden repeal, never could have been 
intended: to efEect it by a mere construction 
of a section of a law, which does not contain 
the least allusion to such an intention, is go- 
ing farther than this court can authorise. 

HOPKINSON, District Judge. This suit is 
an action of debt brought to recover the pen- 
alty given by the forty-fourth section of the 
revenue act of March 2, 1799. By that it is 
enacted, "that on the sale of any cask, chest, 
vessel or case, which has been or shall be 
marked pursuant to the provisions aforesaid, 
as containing distilled spirits, wines or teas, 
and which has been emptied of its contents, 
and prior to the delivery thereof to' the pur- 
chaser, or any removal thereof, the marks and 
numbers which shall have been set thereon, 
by or under the direction of any officer of in- 
spection, shall be defaced and obliterated in 
the presence of some officer of inspection, or 
the customs ;" and any person * 'who shall sell, 
or in any way alienate or remove any cask, 
chest, vessel or case which has been emptied 
of its contents, before the marks and numbers 
set thereon, pursuant to the provisions afore- 
said, shall have been defaced or obliterated 
in the presence of an officer of inspection, as 
aforesaid, shall for each and every such of- 
fence forfeit and pay one hundred dollars." 

On the trial, a verdict was rendered for the 
defendant In conformity with the, charge of 
the court, and a motion has been made, on the 
part of the United States^ for a new trial, 
grounded on the following reasons: (1) That 
the verdict is against the weight of evidence. 
(2) That it is agahist law. (3) That the court 
erred la charging the jury that the defendant 
was not liable for the acts of his agent, if he 
had no direct personal agency in them, nor ac- 
quiesced in the acts on which the suit is 
founded. 

The power of the court to grant a new trial 
in a penal action when the verdict is in favour 
of the defendant, has been argued at the bar. 
Upon this subject, in the case of Wilson v. 
Eastall, 4 Dum. & E. [Term R.] 753, Ijora 
Kenyon says: "It has been said that if we 
grant a new trial in this case we shall inno- 
vate on the practice of those who have gone 



before us; but that was more easily asserted 
.than proved ; for there is not a single instance 
where a new ti-ial has been refused in a case 
where the verdict has proceeded on the mis- 
take of the judge. Where, indeed, the jury 
have formed an opinion on the whole case, no 
new trial in a penal action has been granted, 
though the jury have drawn a wrong conclu- 
sion; but where a mistake of the judge has 
crept in and swayed the opinion of the jury, 
I do not recollect a single case In which the 
court has ever refused to grant a new trial." 
The chief justice of course lays all the cases 
of indictments out of the question, because 
they are criminal cases; but he considers this 
a civil action. Judges Buller and Grose con- 
curred in this opmion. The question was 
moved again in the case of Calcraft v. Gibbs, 
5 Durn, & E. [Term R.] 19, and Lord Ken- 
yon repeats his former opinion. 

The first objection to the verdict then, if 
true, would not be a reason for a new trial 
But in fact the verdict is in full accordance 
with the evidence, if the court was right in 
the law which was given to the jury. This 
is the only real point on this motion. The 
evidence was, that the casks in question came 
to the store of the defendant when he was 
absent from the city. The witness who testi- 
fied this fact was the clerk and bookkeeper 
of the defendant, and he further says, that 
he does not think the defendant ever saw 
them. The witness did not know where they 
came from; they were brought to the store 
by a porter, under the direction of Mr. Cam- 
pion; he believes Mr. Campion purchased 
them, and paid for them, and shipped them to 
New York. Mr. Campion was acting as clerk 
to the defendant. He was purchasing casks; 
but the witness could not say whether for 
himself, or for defendant, or for both. The 
defendant followed the commission business. 
These casks were introduced into the books 
of defendant as shipped for him to New York. 
The questions of fact resulting from this evi- 
dence„ were, of course, left to the jury; that 
is, whether the casks belonged to Mr. Cam- 
pion or the defendant; for whom were they 
purchased; who was the real owner of them; 
whether the purchase was made by Mr. Cam- 
pion for the defendant, as his agent and on 
his account; whether the pmchase and re- 
moval of them in violation of the law occur- 
red without the knowledge, direction or ac- 
quaintance of the defendant? I instructed 
the jury that if in their opinion the defendant 
had no agency in, or knowledge of the pur- 
chase and removal of the casks, nor any ac- 
quiescence in the iUegal proceedings by his 
agent, although he might be the owner in 
whole or in part of the casks, he was not lia- 
ble to the penalties of the act; but the pun- 
ishment should be visited on the offender, or 
the person who actually sold or removed the 
casks in violation of the law. Such ar6 the 
words of the act of congress; and unless the 
acts of an agent, in such a case, can be im- 
puted to his principal, although unauthorized 
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by him and unlniown to him, the instruction 
of the court was right 

The case relied upon by the district attor- 
ney, to sustain his objection to the verdiet, 
seems to me to be aU sufficient to support it. 
It is the case of Com. v. Gillespie, 7 Serg. 
& R. 469. It was an indictment for selling 
lottery tickets, not authorised by the laws of 
the commonwealth. The opinion of the su- 
preme court of Pennsylyania, delivered by 
Judge Duncan, on the point we are consid- 
ering, is found in page 477. He says: "The 
evidence was, that a lottery office was kept 
in a house rented by Gillespie in this city, for 
several years, imder a sign in the name of 
Gillespie's lottery office; that Gregory, a 
young lad, acted as his servant or agent in 
that office, and sold the ticket produced in 
evidence, a New York literature lottery ticket, 
and endorsed in the name of Gillespie;- a lot- 
tery not authorised by the laws of the com- 
monwealth; that GiUespie occasionally vis- 
ited Philadelphia. I did not instruct the 
jury," said Judge Duncan, "that Gillespie 
was criminally answerable for the act of his 
agent or servant, but I left them to decide 
whether, from the whole body of the evidence, 
Gillespie was concerned in the sale of the 
ticket" The judge, after stating the evi- 
dence, continues: "These were circumstances 
from which the jury might infer his partici- 
pation in the sale of the ticket." The judge 
afterwards proceeds: "If they found he had 
not participated in the transaction, they were 
instructed to acquit him." In my charge to 
the jury I directed them, that the defendant 
was not liable for the acts of the agent, un- 
less he had some agency in or knowledge of 
them; which is certainly not so strong as tue 
language of Judge Duncan, that the jm-y must 
acquit unless they found the defendant "had 
participated in the transaction." 

On general principles of responsibility of 
one for the acts of another, the defendant can- 
not be answerable, penally or even civilly, 
for acts 'not done by his direction, by Ms au- 
thority, with his knowledge, or within the 
scope of his authority. In the case of Par- 
sons v. Armor, 3 Pet [28 U. S.] 428, referred 
to by the district attorney, it is said that 
"the general rule is, that a principal is bound 
by the acts of .his agent no further than Vie 
authorises that agent to bind him." It is 
truly added that "the extent of the power 
given to an agent is dedueible as well from 
facts as from express delegation." In Pa- 
ley's work on Agency (page 226): "The re- 
sponsibility of the master for iiie servant's 
negligence, or unlawful acts, is limited to 
cases properly within the scope of his em- 
ployment" This is the rule as to a civil lia- 
bility, and the case given is that of an ac- 
tion brought against the owners of a ship for 
goods lost by the carelessness of the mas- 
ter: there, judgment was given for the de- 
fendant b'ecause it did not appear that the 
ship was actually employed to carry goods 
for him, for Lord Hardwicke remarked that 



"no man could say that the master, by taking 
in goods of his own head, could make his 
owners liable." It is no doubt ti-ue, as stated 
by Paley, that "if a man employ an agent in 
the commission of a fraud, he is clearly liable 
for it himself, as if a goldsmith, by his serv- 
ant, puts off counterfeit plate, or a tavemer 
corrupts wine." It is added, that "employers 
are also civilly liable for frauds committed 
by their agents, without their authority, if 
done in their employment;" but by that I 
understand, not merely that the agent was 
employed by the principal for some purposes, 
but in the business in the prosecution of 
which the fraud was committed. If I employ 
one as a house servant, and he commits a 
fraud by :Dorging my name, I am not liable for 
it The agency must have some relation with 
the subject of the fraud. The utmost length 
to which any of the cases have carried the re- 
sponsibility of a principal for his agent, is to 
compel him to make satisfaction civilly for 
an injury done to an innocent person, by the 
fraud or misconduct of the agent acting by 
his authority or in his employment. It is 
very clear, that this principle does not reaelA 
the case of a suit for a penalty under an act 
of congress, or under the circumstances which 
have been given in evidence in the case in 
question. If the defendant kept a commis- 
sion store, the person who purchased and re- 
moved the casks was his clerk; and not em- 
ployed by him, as far as we know from the 
evidence, to purchase casks or any thing else 
for him, much less to do so in violation of the 
act of congress. There was no error in the 
court's instruction to the jury, that the pen- 
alty could not be visited upon the defend- 
ant, unless he had some agency in the illegal 
transaction, or some knowledge of it The 
offender against the law, was the person who 
purchased and removed the casks, without 
having the marks and numbers first defaced 
and obliterated according to the provisions of 
the act of congress; and he must answer for 
the offence who alone was guilty of it. 

This is sufficient to decide the motion for a 
new trial, but it may be well to notice another 
matter that has been set up in the defence, 
for the purpose of correcting the error on 
which it is founded, "We have seen that the 
suit was brought on the forty-fourth section 
of the act of March 2, 1799. It seems to have 
been the opinion of the defendant, that the 
provisions above alluded to, ordering that the 
marks and numbers on the casks shall be 
defaced and obliterated, are supei-seded and 
repealed, by the act of April 20, 1818; "pro- 
viding for the deposit of wines and distilled 
spirits in public warehouses;" because it is 
enacted by the act, "that no drawback shall 
be allowed of the duties paid on any wines 
or spirits, unless such wines or spirits shall 
have been deposited in public or other stores, 
under the provisions of this act, and there 
kept, from their landing to their shipment" A 
constructive repeal of the former provisions is 
asserted, on the argument that the directions 
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for obliterating the marks were made, only 
to prevent frauds in obtaining drawback on 
■wines and spirits not imported, but put into 
caslcs in "which wines or spirits had been im- 
ported, and having the custom house marks 
and numbers as evidence of such importation. 
It is altogether a mistake. The provisions of 
the act of March 2, 1799, are in full force. 
There is no direct repeal of them, and an ar- 
gumentative repeal must be much stronger 
than that now urged, before it should receive 
any attention. It is plain that other objects 
may have been in view, other frauds intenfj- 
€d to be prevented, by directing the obliter- 
ations of the custom house marks from casks 
which have been emptied of their imported 
■contents, besides the protection of the revenue 
against fraudulent claims of drawback. 

It is not necessary to be more explicit upon 
so plain a point; but as the error is proba- 
bly not confined to the defendant, I have 
tliought it expedient to take tiSs occasion to 
<iorrect it 

The motion for a new trial is refused. 

[NOTE. Subsequently, at the trial of an- 
other of these cases, Judge HOPKINSON 
barged the jury that the duty of obliterating 
these marks was upon the seller of the casks, 
find not upon the buyer. Under this instruction 
the jury found a special verdict, upon which 
a'udgment was entered for the defendant. Case 
No. 15,277; affirmed by circuit court. Id. 15,- 
278.] 



Case ]Sro. 15,277. 

UNITED STATES v. BLALBERSTADT.' 
[Gilp. 352.3 1 

District Couit, E. D. Pennsylvania. May 29, 
1833.2 

Penal Action — Paildke to Deface Marks on 
SpikitCask—Ownek— Alienation— REMOVAii. 

The provisions of the act of March 2, 1799 [1 
Stat. 627], making it penal to sell, alienate or 
remove an empty cask, which had contained for- 
■eigu distilled spirits, bt-fore the marks set there- 
on have been defaced, refer to a sale, alienation 
or removal by the owner to a purchaser or 
alienee, and not to a removal by the person who 
receives it after a purchase. 

This was a second suit, brought by the at- 
torney of the United States for the Eastern 
district of Pennsylvania, on the representa- 
tion of the collector of the customs, against 
the defendant [John Halberstadt], to recover 
the penalty of one hundred dollars accruing 
on the purchase or I'emoval of an empty 
cask, which had contained foreign distilled 
spirits, before the marks set thereon by the 
■officers of the customs had been defaced. 
By the forty-fourth section ' of the act of 
aiarch 2,1799, regulating the collection of du- 
ties on imports and tonnage, it is provided, 
that on the sale of any empty cask, which 
has been branded or marked by the officers 
of inspection, as containing distilled spirits, 
prior to the delivery of it to the purchaser 
or any removal of it, the marks so set there- 

1 [Reported by Henry D. Gilpin, Esq.] 

2 [Affirmed in Case No. 15,278.] 



on are to be defaced in the presence of an 
officer of inspection or of the customs; and 
"every person who shall sell or in any way 
alienate or remove any cask, which has been 
emptied of its contents, before the marks 
and numbers set thereon shall have been de- 
faced and obliterated in the presence of an 
officer of inspection, shall for every such of- 
fence, forfeit and pay one hundred dollars, 
with costs of suit." On the 29th May, 1833, 
the ease came on to be tried before Judge 
JEOPKINSON and a special jury. The facts 
of the purchase of the empty casks, and of 
their being removed to the warehouse of the 
defendant, without the marks being defaced, 
were admitted as on the former trial, and 
similar evidence was given. to show that the 
purchase of the casks was made by a clerk 
of the defendant, but that he had not given 
any directions in regard to the particular 
kind of casks, and knew not that the marks 
were yet upon them, until notice of the fact 
was given to him by the officers of the cus- 
toms, by whom they were found at his store. 
On the part of the United States additional 
evidence was produced, to show that the de- 
fendant had directed and acquiesced in the 
act of his agent. 

Judge HOPKINSON informed the counsel 
that he did not expect to hear any of the 
points of law decided on the former trial 
[Case No. 15,276], again argued. That, while 
either party might have the ^enefit of ex- 
cepting, he should charge the jury as he 
had done before. 1. That if in their opinion 
the defendant had no agency in, or knowl- 
edge of the purchase and removal of the 
casks, nor any acquiescence in the illegal 
proceedings by his agent, although he might 
be the owner, in whole or in part, of the 
casks, he was not liable to the penalties of 
the act; but the punishment should be visit- 
ed on the offender, or the person who actual- 
ly sold or removed the casks in violation of 
the law. 2. That the provisions of the forty- 
fourth section of the act of March 2, 1799, 
are in full force and not repealed by the act 
of April 20, 1818, providing for the deposit 
of wines and distilled spirits in the public 
warehouses. 

Mr. Gilpin, for the United States. 

The decision of the court made on the 
former trial, in regard to the points of law 
involved, leaves this principally a question 
of fact for the jury. The evidence on the 
part of the United States is materially chan- 
ged, and is now clearly sufficient to show 
that the defendant was the principal person 
in the whole transaction; that he not only 
directed his clerk to make these purchases, 
but that he recognised his acts after he had 
done so. If so, this will afford just ground 
for the jury to find that the defendant did 
remove the casks, described in the declara- 
tion, without having the marks erased there- 
from, which is the offence by which the pen- 
alty is incurred. 
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Mr. Chew, for defendant 

It is not admitted that tlie testimony in 
tMs case establishes a participation of the 
defendant in any illegal acts of his clerk; 
on the contrary, the weight of evidence on 
this, as on the former trial, is against any 
such participation. The decision of the court 
on that occasion has settled the law conclu- 
sively as to this case. There is, however, 
another ground not taken on the former trial. 
The act of congress refers exclusively to the 
seller and not to the purchaser of the cask; 
it was impossible for any but the seller to 
have any of these marks obliterated; it was 
his duty. The law is the same with the cer- 
tificates as with the marks; and it has been 
decided that certificates must be surrendered 
on the sale of the casks by the seller. 1 
Story's Laws, 611, 612 [1 Stat 660]; Peiseh 
V. Ware, 4 Granch [8 U. S.] 347; Sixty Pipes 
of Brandy, 10 Wheat. [23 U. S.] 421; U. S. 
V. Chests of Tea, 12 Wheat [23 TJ. S.] 486. 

Mr, Gilpin, for the United States, in reply. 

The removal meant by the act of congress 
refers to both seller and purchaser. This is 
evident by the express words of the law. 
The law states removal as well as alienation. 
If the seller is only meant, why say more 
than delivery? The seller can do no more; 
yet the law says on removal. The act of the 
seller is complete on alienation and delivery, 
a removal is} for the purchaser. If the pen- 
alty only attached to the seller, why not limit 
the provision of the law to alienation and 
delivery? This is also shown by an exam- 
ination of the other parts of the law. The 
law intends to have certain marks for its 
use; to have them at certain times, to abol- 
ish them at others; all who violate this 
are punishable. Every person having a cask 
which is full must have a certificate and the 
marks upon it, whether he be a purchaser or 
the original importer. So every person hav- 
ing a cask which is empty, must have the 
marks erased. In other sections of the law 
we find wrong removals punished, as in the 
case of any person concerned in removing 
goods not having a permit, or not weighed; 
so, by this law any person removing casks, 
not as the law requires them, is to be pun- 
ished in the manner provided. The buyer 
is boimd and is able to know it is wrong, 
as well as the seller; he is not an innocent 
sufferer; he can use these casks, he can car- 
ry them abroad and refill them. If any per- 
son may buy and remove, there is an end 
to preventing fraud on revenue. Where a 
party has it in his own power to avoid a pen- 
alty and does not do it, it is incurred. Here 
the buyer could and ought to avoid it, and 
he does not 1 Story's Laws, 617 [1 Stat. 
663]; Six Hundred & J'ifty-One Chests of 
Tea V. U. S. [Case No. 12,916]. 

HOPKINSON, District Judge (charging 
jury). On a careful review of the law, a 



question has presented itself, which did not 
occur at the former trial; nor was it sug- 
gested on that trial, by the counsel on either 
side. It is this. Do not the directions of the 
law apply only to the seller of a cask? Is 
not he the person on whom it is enjoined to 
erase the custom house marks, on the sale 
of any cask, before the delivery thereof to 
the purchaser, or before any removal there- 
of? Do these directions apply to the pur- 
chaser of the cask, or only to seller? How 
can the purchaser deface the marks prior 
to the delivery of them to him, or before they 
are removed from the possession of the sell- 
er? How can he exercise any act of owner- 
ship over them until they are delivered to 
him; or before they are removed from the 
place where they were in the possession of 
the seller? It seems to me that the provi- 
sions and penalties of the law apply only to 
the person lyho sells a cask, without de- 
facing the nmrks; not to the purchaser of 
such casks, who may not be presumed to 
know any thing of their antecedent history, 
where they came from, or what was in them. 
But I go on the words of the law. They are 
as follows: "Every person who shall sell, 
or in any way alienate or remove any cask, 
chest, vessel or case, which has been emptied 
of its contents, before the marks and numbers, 
set thereon pursuant to the provisions afore- 
said, shall have been defaced or obliterated 
in presence of an oflicer of inspection; or 
who shall neglect or refuse to deliver the cer- 
tificate issued to accompany the cask, chest, 
vessel, or case of which the marks and num- 
bers shall have been defaced and obliterated 
in manner aforesaid, on being thereto re- 
quired by an officer of inspection or of the 
customs, shall, for each and every such of- 
fence, forfeit and pay one hundred dollars 
with costs of suit" If the purchaser is lia- 
ble, he is so the moment the cask is re- 
moved; even before it comes to his store^ 
or actual possession, or he can know wheth- 
er it has, or has not, or ever had, any marks 
upon it, or that they had been defaced, A 
man sends an order from the country for 
empty casks; they are sent without de- 
facing the marks; the penalty under such 
a construction is irrevocably fixed upon him. 
It is now impossible to comply with the 
law; the marks cannot be defaced before 
delivery or removal. 

The jury found the following verdict: "We 
find the facts proven, that the defendant did 
remove the cask described in the declaration, 
without having the marks erased therefrom, 
and having purchased the same from some 
person unknown to the jury.'" 

On this verdict the court subsequently di- 
rected judgment to be entered for the de- 
fendant 

[The judgment in this case was affirmed 
in error by the circuit court Case No. 15,- 
278.] 
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Case 3Sro. 15,378. 1 

UNITED STATES v. HALBERSTADT. 

[15 Haz. Pa, Reg. 314.] 

Circuit Court, E. D. Pennsylvania. May, 1835.1 

Violation of CoLtEOTios Laws — Removatj os 
Casks in Which Spirits have been Imported. 

[The provision in the forty-fourth section of 
the coUection act of 1799 (1 Stat. 660), imposing 
a penalty upon "every person" who shall sell 
or in any way alienate or remove" any cask 
wliich. has been emptied, before the marks and 
numbers haie been defaced in the presence of 
an officer, and the certificate accompanying the 
cask delivered up, a? required in the preceding 
part of the section, applies only to the person who 
sells or alienates such a cask, and not to the pur- 
chaser thereof, although the latter does, m fact, 
remove it.] 

[In error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

BALDWIN, Circuit Justice. The ease in 
the jdisti-ict court was an action brought by 
the United States to recover from the defend- 
ant a penalty of one hundred dollars for re- 
moving an empty cask which had contain- 
ed imported spirits, before the marks and 
numbers which had been put thereon, pur- 
suant to the provisions of the collection 
act of 1799, had been defaced as directed 
by the 44th section thereof. The case was 
submitted to a jury, who found a spe- 
cial verdict "that the defendant did remove 
the cask described in the declaration, with- 
out having the marks erased therefrom, and 
had purchased the same from persons un- 
known to the jury," on which judgment was 
rendered for the defendant. [Case No. 15,- 
277.] 

The only question made at the bar is 
whether the penalty prescribed attaches to 
the purchaser of such empty cast. The 44th 
section of the law provides that on the sale 
of any empty cask which had contained im- 
ported spirits, and before the delivery to the 
purchaser, or any removal thereof, the marks 
and numbers which shall have been set there- 
on shall be defaced and obliterated in pres- 
ence of an officer of the customs, at which 
time the certificate which ought to accom- 
pany such cask shall be returned and. can- 
celled. These are the directory parts of the 
law, prescribing what shall be done. The 
clause which inflicts the penalty is: "And 
eveiy person who shall obliterate, counter- 
feit, alter, or deface, any mark or number, 
placed by an officer of inspection upon any 
cask containing spirits, or any certificate 
thereof. Or who shall sell, or in any way 
alienate, or remove any cask which has been 
emptied before the marks and numbers have 
been so defaced in presence of an officer, or 
who shall neglect or refuse to deliver the 
certificate issued to accompany the cask, of 
which the marks and numbers shall have 

1 [Affirming Case No. 15,277.] 



been defaced on being required by an officer 
of inspection of the customs,- shall forfeit 
one hundred dollars." 3 [Bior. & D.] Laws, 
177 [1 Stat 660]. If the penal part of this 
section is alone considered, the words "every 
person who shall^ remove," &c., would compre- 
hend the purchaser as well as the seller of an 
empty cask; but in construing a penal stat- 
ute the part which directs the performance 
of an act must be connected with that 
which imposes the penalty for its omission, 
so that it shall be imposed only on the de- 
linquent party. "It is also unquestionably a 
correct legal principle that a forfeiture can 
only be applied to those cases in which the 
means prescribed for -the prevention Of the 
forfeiture may be employed," [The Favour- 
ite], 4 Oranch [8 U. S.] 363. 

The first inquiry is. this: What will pre- 
vent the forfeiture? next, by whom the acts 
directed to be done must be performed; and 
lastly, whether they can be performed by 
the purchaser. The first act in order of time 
is notice fo some officer of inspection or of 
the customs, to attend at the time of de- 
facing the marks and numbers. (2) The de- 
facing them in the presence of such officer. 
(3) Returning and cancelling the certificate. 
If these acts are done, there can be no for- 
feiture for the removal of the cask, as every 
requisition of the law is complied with. 
Though the law does not designate the seller 
or owner of the cask as the person who is to 
do these acts, it does so by necessary impli- 
cation fi-om the woi'ds used, "That on the 
sale of any cask," &c., "and prior to the de- 
livery thereof to the purchaser or any re- 
moval thereof." The defacing the marks and 
the return and cancelling of the certificate 
are simultaneous acts, which it will be seen 
by a reference to the 41st, 42d, and 43d sec- 
tions must be done by the owner or the seller. 
The 41st section directs the surveyor, or 
chief officer of inspections, to give to the pro- 
prietor, importer, or consignee a particular 
certificate, which shall accompany each cask 
of spirits, the form of which is prescribed. 
The 42d section directs the inspectors to 
make entries of aU certificates. ' The 43d sec- 
tion directs that on the sale of any spirits 
the certificates shall be delivered to the pur- 
chaser thereof on pain of forfeiting fifty dol- 
lars for each certificate which is not so de- 
livered. And if any cask containing spirit 
is found unaccompanied with the marks and 
certificate in the possession of any person, it 
shall be presumptive evidence that the same 
is liable to forfeiture. As the certificate then 
must be in the hands of the owner of the 
spirits and the cask which contains them -un- 
til it has been emptied of its contents, and 
must be delivered up and cancelled upon the 
sale of the cask, and before its delivery to 
the purchaser or removal, it must be done by 
the person who is bound to have the certifi- 
cate in his possession with the cask. He is 
also the person who is to give notice to the 
officer, and deface the marks in his presence. 
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This person is therefore the owner or seller, 
who must retain the certificate till the sale. 
If of a full cask, he must deliver it to the 
purchaser; if an empty one, he must cancel 
it, or it must be done by the officer before 
delivery or removal. These ^provisions of the 
law point to the owner or seller as plainly 
as if he was especially named. They also 
necessarily exclude the purchaser, as he can 
in no event be entitled .to the possession of 
the certificates. He can not return or cancel 
it; and as the notice to the officer and de- 
facing the marks must precede the delivery 
or removal, he can have no possession of the 
cask for such purpose. 

There is therefore no one directory provi- 
sion of this section which the purchaser is 
enjoined to perform, nor any duty imposed 
on him, the omission of which can be 
deemed a violation of the law; but the 
law does apply directly to the owner or 
seller on whom every duty is enjoined who 
has it in his power to perform every act 
required, and on whom the penalty for 
omission can and ought to be visited. It 
would be a severe construction of the penal 
part of this law to attach the forfeiture to 
a purchaser when he had not the means of 
avoiding it in his power. Such construction 
ought not to be given unless the words are 
too plain and imperative to be explained or 
applied according to the principles of jus- 
tice. . Those used in the penal clause are 
not of this description. They are: "And 
every person who shall sell or in any way 
alienate or remove any cask, &c., which has 
been emptied of its contents before the 
marks have been defaced as aforesaid," "or 
who shall refuse or neglect to deliver the 
certificate, &c., when thereto required by 
an officer of inspection," shall forfeit one 
hundred doUai-s. For what? it may be 
asked. For selling or in any way alienating 
or removing the- cask in violation of the 
previous directions which are applicable ex- 
clusively to the owner or seller. The pro- 
hibition to remove before defacing the 
marks and the penalty for the removal must 
have been intended to apply to the same 
person, not only from the whole scope of the 
44th section, but the -provisions of the 43d. 
The latter inflicts a forfeiture of both cask 
and spirits if a full cask is found in the 
possession of any person unaccompanied 
with the marks and certificate. This for- 
feiture attaches to the articles in the hands 
of the purchaser. Now. if congress had in- 
tended to attach the pecuniary forfeiture to 
the purchaser of a cask found in his posses- 
sion empty, with tne marks not defaced, a 
similar provision would have been inserted 
in the aiext section. Or, had the penalty 
been intended to attach to purchaser and 
seller alike, the clause would have been, 
"Every person who shall sell or in any 
way alienate, , purchase or remove," and the 
directory part would have contained a pro- 
hibition to the purchaser to receive the 



cask, in which case the penalty would have 
been incurred by his disobedience. This 
omission to provide for the case of any oth- 
er than the owner or seller of the cask is a 
clear indication that the sense of congress 
was to include no others within the penal 
enactments,' more especially when taken in 
connection with the last providing for the 
neglect or refusal to deliver the certificate 
which can in no case apply to the purchaser 
of the empty cask. 

Of the four acts which are the constitu- 
ents of the offence — selling, alienating, re- 
moving, refusing or neglecting to deliver 
the certificate— there are three which can be 
done only by the owner or seller. The re- 
moving may be done by the purchaser; but, 
connecting the word "remove" with the 
context, as well as the two sections, it ap- 
pears to refer to the same person who sells 
or alienates. The clause of the 44th section 
imposing the forfeiture follows the prohibit- 
ory clause so- closely as to clearly point 
out their connection and dependence. Every 
person who removes the cask incurs ' the 
penalty for not" defacing the marks "prior to 
the delivery thereof to the purchaser or any 
removal thereof," or not returning and can- 
celling the certificate. There is no forfei- 
ture for purchasing; or having in possession 
an empty spirit cask with the marks on it 
defaced. The law does not look beyond the 
sale, or prohibit any act after the cask is 
delivered to the purchaser. Every duty en- 
joined is antecedent, and a forfeiture is in- 
curred by every omission, but none can be 
incurred where no duty is enjoined. The 
removal merely is no offence. It must be 
a removal before the marks are defaced,"as 
directed by the law. The means of pre- 
venting the forfeiture can be used by the 
seller, but not oy the purchasers, and the 
latter ought not to be visited with the de- 
fault of the former unless the law would be- 
come inoperative by confiiving it to the own- 
er or seller. Every object in view seems to 
be fully effected by the imposition of one 
forfeiture for one offence which is consti- 
tuted by the one act of removal. By adopt- 
ing a different ' construction the forfeiture 
would attach to the owner, his agent in 
selling, the laborer who would remove it 
from its position, the drayman, the purchas- 
er, as well as every person through whose 
hands the cask might pass from time to 
time. The words of the law do not admit 
of such successive and cumulative forfei- 
tures. On the other hand, their import is 
inconsistent with such intention. The phra- 
seology is peculiai, "or who shall sell or in 
any "way alienate or remove." It is very 
clear that the person who sells, or in any 
way alienates or removes, can be no other 
than the seller, and that none other can 
have been within the scope of these words, 
which were evidently used in order to pre- 
vent any evasion of the law by the owner 
in alienating or in any way disposing of. 



£26 Fed. Cas. page 73] 



(Case No. 15,279) U. S. v. HALE 



removing, or parting with the possession of 
the casli hefore complying -with the law, al- 
though he had nid.de no actual sale of it 

This view of the law mqkes every word 
operative. It aflSxes the penalty to the per- 
son who can prevent the commission of the 
ofEence, and is the delinquent on whom it 
ought to he imposed. To extend the forfei- 
ture to the purchaser who cannot sell or in 
any way alienate the cask, is not reauired 
by the terms of the law, and would bring 
within its operation a case not contemplated. 

This view of the 44th section is confirmed 
by the judicial construction of the 43d in 
the circuit and supreme court. The- first 
■clause directs the certificate accompanying 
a full cask to be delivered to the purchaser. 
It is therefore held that the clause imposing 
the forfeiture, if it is found in the posses- 
sion of any person without the certificate, 
refers to the person who has possession .as 
purchaser. The forfeiture does not attach 
if the casks are in pffssession of a wrong- 
doer, and is incurred only by a violation of 
the special provision of the law. by a party 
who has it in his power to comply with its 
requirements; and all the constituents of 
the offence must exist in the case. Six 
Hundred and Fifty-One Chests of Tea v. TJ. 
S. [Case No. 12,916]; [U. S. v. Three Hun- 
dred and Fifty Chests of Tea] 12 Wheat. 
£25 XI. S.] 487; [Sixty Pipes of Brandy] 10 
Wheat [23 U. S.] 424. 

This is considered a highly penal statute, 
which is not to be extended beyond its ex- 
press letter by any deduction from its sup- 
posed policy, or be so construed as to im- 
pose a duty which the party could not per- 
form. [Sixty Pipes of Brandy] 10 Wheat. 
[23 U. S.] 424, 42o. And the part imposing 
a forfeiture will not be enlarged beyond the 
provision for the violation of which it is im- 
posed, [The Favourite] 4 Oranch [8 U. S.] 
362, or by the acts or omissions of persons 
over whom the party could have no control, 
Id. 365. 

The same construction has been given to 
the 51st section, which imposes a forfeiture 
of any spirits which are removed before the 
quantity, quality, and proof shall have been 
ascertained and marked as directed by law. 
The removal which subjects the owner to a 
forfeiture must be made with his consent or 
some person employed by him. [The Fa- 
vourite], 4 Oranch [8 TJ. S.] 363; [Sixty Pipes 
of Brandy], 10 Wheat [23 U. S.] 424; [U. 
S. V. Three Hundred and Fifty Chests of 
Tea] 12 Wheat [25 U. S.] 490. 

In the application of these rules to the 
penal part of the 44th section it must be 
referred to a removal made by the owner 
or seller from his to the possession of an- 
other in consequence of a sale or some way 
or mode of alienation or delivery to a pur- 
chaser or alienee, and not to the person who 
receives it after a purchase. 

The judgment of the district court is there- 
fore affirmed. 



Case UTo. 15,S79. 

UNITED STATES v. HALE. 

[4 Cranch, C C. 83.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

False Pketesces— False Token. 

An indictment for obtaining goods from a 
person, by the defendant, upon a false pretence 
that he was the master of a vessel, and a man of 
property and substance, and by exhibiting two 
letters to himself, written by strangers, and ad- 
dressed to him by the name of Captain Ed- 
ward Hale, from which it might be inferred 
that be was interested in some vessel, whereby 
the complainant was induced to sell certain goods 
to the defendant, upon his giving his note for the 
amount, (§50), at thirty days, does not .set 
forth an ofiCence indictable at common law, for 
want of such false tokens as the common law 
recognizes. 

The indictment charged that the defend- 
ant, on the 5th of February, 1830, "unlaw- 
fully, knowingly, and designedly did falsely 
pretend to one James Green, that he, the 
said Edward P. Hale, was the captain and 
master of a vessel, and was a man of prop- 
erty and substance; and to gain credit with 
the said James Green, and to induce Eim 
to sell his furniture to him, the said JiTd- 
ward P. Hale, he, the said Edward P. Hale 
did exhibit and show to the said James 
Green-, and to one John' Muir, then acting as 
clerk to him, the said James Green, a letter 
directed to him, the said Edward P. Hale, 
under the name and style of 'Captain Ed- 
ward Hale, Washington City,' which said 
letter is in the words and figures following;" 
(here the letter was copied into the indict- 
ment, dated, "Old Point Comfort, January 
24, 1830," and signed, "J. Johnson." From 
this letter an inference might be drawn that 
the defendant was interested in a schooner, 
then in the possession of the writer,) "and 
one other letter directed to him, the said Ed- 
ward P. Hale, by the name and style of Cap- 
tain Edward P. Hale, Washington, D. C, 
which said letter is in these words and fig- 
ures, to wit" (Here a copy of the letter is 
inserted in the indictment, dated "Waking- 
ton, 16th January, 1830," and signed "Charles' 
W. Muncaster," from which an inference 
might be drawn that the defendant had ad- 
vertised a vessel for New Orleans.) "By 
means of which false pretences, the said Ed- 
ward P. Hale did then and there obtain cred- 
it with the said James Green, and did, then 
and there, unlawfully, knowingly, and de- 
signedly purchase and obtain from him, the 
said James Green, one bureau of the value of 
fifteen dollars," (&c., amounting, in the 
whole, to ?oO,) "and did then and there pass 
his note towards the payment of the said 
articles, for the sum of fifty dollars, in thirty 
days from the date thereof, with intent then 
and there to defraud and cheat the said 
James Green of the said articles of furni- 
ture; whereas, in fact and in truth, the said 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Edward P. Hale was not then the captain or 
master of any vessel, and was not a man of 
property or credit; and whereas, also, the 
said Edward P. Hale, at the time he so pur- 
chased the said articles, as. aforesaid, well 
knew that he was not able to pay the said 
note, so given for the payment of the said 
articles as aforesaid, nor did he ever pay 
the same, or any part thereof, to the said 
James Green, to the great damage and de- 
ception of the said James Green, to the evil 
example of all others in like cases offending, 
and against the peace and government of 
the United States." 

Thomas Swann, for the United States. 

Upon the trial, THDB3 COURT, on motion of 
Mr. Coxe, for the defendant, instructed the 
jury, that the indictment did not set forth 
an offence indictable at common law, for 
want of such false tokens as the common 
law recognizes. 

Verdict, "Not guilty." 



Case Wo. 15,S80. 

UNITED STATES v. HALE BABRBL, 
ETC. 

[6 Sawy. 63; i ^ Int. Rev. Ree. 335; 5 Sawy. 
594.] 

District Court, D. California. Sept. 26, 1879. 

Penal Actios — Reuse op Emptied Spirit Casks 
— Statute. 

The use, to contain domestic distilled spirits, 
of casks, etc., in which foreign distilled spirits, 
wines, etc., have been imported, is prohibited by 
section 12 of the act of March 1, 1879 [20 Stat. 
342], notwithstanding that the stamps required 
by law have been effaced, obUterated, and de- 
stroyed. 

[This was a suit for forfeiture of a half 
barrel containing 23 wine gallons of brandy. 
For the former decision of Judge Hoffman, of 
which this is a re-examination, see Case No. 
15,931.] 

A. P. Van Duser, Asst U. S. Dist Atty. 
W. W. Morrow, for claimant. 

HOFFMAN, District Judge. I have care- 
fully considered the suggestions contained 
in the ingenious brief filed by the counsel for 
the claimant la support of his application 
for a reconsideration of the decision hereto- 
fore rendered by this comt. The whole ques- 
tion turns upon the constmction to be given 
to the words in section 12, "casks or other 
packages such as is hereinbefore mentioned, 
in which distilled spirits, etc., have been im- 
ported." Do they refer to the "pipes, hogs- 
heads, tierces, barrels, casks, or other simi- 
lar packages" mentioned in section 11, or to 
"the packages of imported liquors stamped 
as above required," mentioned in the pre- 
vious clause of section 12? If the latter be the 
true construction, the use of imported pack- 
ages from which the stamps, etc., required 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



by law, have been effaced and obliterated, to 
contain domestic spirits, is not prohibited. 
But this construction seems forced and un- 
natural. The preceding clause of section 12, 
in substance, directs that wherever the con- 
tents of any package of imported liquors, 
stamped as required by law, shall be emp- 
tied or drawn off, the stamps, brands, etc., 
placed thereon, shall be effaced, obliterated, 
and destroyed at the time of such emptying. 
Then follows the clause under consideration, 
"and no cask or other package, such as is 
hereinbefore mentioned, in which distilled 
spirits, wines, or malt liquors have been im- 
ported, shall be used to contain domestic dis- 
tilled spirits," etc. It is urged that the words 
"such as hereinbefore mentioned" could not 
have been used to indicate pipes, hogsheads, 
tierces, etc., mentioned in the eleventh sec- 
tion, because they are superfluous and un- 
necessary, as the whole meaning would be 
conveyed by the word^, "no package in which 
distille'd spirits have Tieen imported." It is 
therefore argued that we can only give a 
meaning to the phrase by construing it as 
referring to "the package of imported liq- 
uors stamped as above required." The rule 
of construction which requires that effect 
shall be given and a meaning found, if pos- 
sible, for every word or phrase of a statute, 
is undoubtedly sound and reasonable, but 
it does not permit us to reject an obvious and 
natural construction, merely on the ground 
that it renders some words or phrases super- 
fluous and redundant. Such esi)ressions al- 
most invariably oeexu: ia statutes, and in 
other legal documents, and the act under con- 
sideration affords a conspicuous example of 
their use. The enumeration of "pipes, hogs- 
heads, tierces, barrels, casks, or other similar 
packages," in the eleventh section, seems 
quite unnecessary. The words "any pack- 
age" would have sufficed. So, too, the re- 
quirement, that the stamps shall be "effaced, 
obliterated, and destroyed," when the con- 
tents of the cask are "emptied" or drawn off, 
and the language in the thirteenth section in 
reference to packages "made in imitation of, 
or intended to be in the similitude of," etc., 
afford instances of pleonasms which would 
not be admitted in ordinary writing. But 
even if the argument derived from the use 
or redundancies had more force, it woifld in 
this ease be deprived of it, for the construc- 
tion contended for is obnoxious to the same 
objection as that urged against the construc- 
tion which is attacked. If the words "cask 
or package, such as is hereinbefore mention- 
ed," refer to the "packages -of imported liq- 
uors stamped as above required," of the pre- 
ceding clause, then the succeeding phrase, 
"in which distilled spirits, wines, or malt 
liquors have been imported," becomes wholly 
unnecessary and redundant. The construc- 
tion propose^ thus creates as great difficul- 
ties as it removes. But if we accept the ob- 
vious and natural construction, and treat the 
words, "such as is hereinbefore mentioned" 
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(not "described"), as referring to the pipes, 
iKigsheads, tierces, etc., enumerated in the 
eleventh section, then the words, "in -which 
distilled spirits, etc, have been imported," 
become necessary and appropriate to restrict 
their application to the class of objects in- 
tended, and meaning and effect is attributed 
to every word of which the sentence is com- 
posed. 

The counsel for the claimants seeks to re- 
strict the reference of the words "hereinbe- 
fore mentioned" to the "package of imported 
liquors, stamped as required by law," spoken 
of in the preceding clause. But the object 
of that clause is to require that the stamps, 
etc., on such packages shall be effaced and 
obliterated when the contents are drawn off. 
If, then, there be any reference to the casks 
spoken of in this clause, it must be taken 
to be, not to stamped imported pacTiages, but 
packages in the condition in which that 
clause leaves them, viz., with the stamps 
I'emoved. It can hardly be supposed that 
congress meant to refer in so nonchalant a 
manner to casks in respect to which a viola- 
tion of law amounting to a felony had been 
committed, and to provide that after this 
felony had been consummated, and the emp- 
tied casks, with the stamps remaining there- 
on, refilled with domestic spirits, the only 
penalty incurred should be the forfeiture of 
the cask and its contents. 

It is further urged, that if the phrase in 
question be not construed to forbid the re- 
filling of casks with the stamps, etc., remain- 
ing thereon, the fraudulent reuse of stamps 
is nowhere specifically forbidden by the act 
or by section 3324 of the Revised Statutes, 
which it adopts, and makes applicable to 
imported spirits. That object, however, is 
substantially attained by the requirement, 
under severe penalties, that the stamps shall 
be effaced, obliterated, and destroyed when 
the cask is emptied, and by the prohibition 
against the purchase or sale of any cask 
"which has once been used to contain im- 
ported liquors, with the stamps, marks, and 
brands required by law remaining thereon." 
Bul^ even if these provisions were wanting, 
the construction contended for would not 
cure the omission. For by that construction 
the reuse of stamps on casks refilled with 
domestic spirits, would alone be forbidden. 
The equal or more serious offence of re- 
using them on casks refilled with foreign 
spirits, would be wholly unprovided for. An 
equally conclusive answer to the argument 
under consideration is furnished by the fact 
that the construction contended for would 
make the provisions of the act incongruous, 
if not absurd. By section 3324, Rev. St., the 
failure to efface and obliterate the stamp 
when the cask is emptied is declared a felony, 
and made punishable by a fine of not less 
than five hundred dollars nor more than ten 
thousand dollars, and by imprisonment for 
not less than one year nor more than five 
years. But under the construction contend- 



ed for, the refilling of casks with stamps 
remaining thereon, which of course can only 
be done where the stamps have not been ob- 
literated and effaced at the time of empty- 
ing, is punished merely by a forfeiture of th^ 
cask and its contents. The clause in ques- 
tion, if construed as desired, would fail to 
attain the end supposed to be sought For 
no punishment for the reuse of stamped pack- 
ages would be imposed at all commensurate 
with the lawmakers' estimate of the gravity 
of the oifense, as indicated in the section of 
the Revised Statutes which has been cited. 

It is further xu:ged that no motive can be 
assigned for prohibiting the "use to contain 
domestic spirits" of emptied imported casks 
with the stamps removed therefrom, inas- 
much as the dealer may lawfully use domes- 
tic casks made in exact imitation of a foreign 
package, or a foreign package imported emp- 
ty, provided that they bear no imitation of 
the stamps, etc., required by law. The rea- 
sons for not prohibiting the use of domestic 
packages made in imitation of the foreign 
are obvious. CJongress did not think fit to 
prescribe the forms of packages "to be used 
by distillers, or to restrain them from adopt- 
ing any form of package which might be 
most convenient or advantageous. The pack- 
ages used, by some foreign distillers may be 
similar to our own, or our forms of pack- 
ages may hereafter be adopted by foreign- 
ers. In either case it would be diflGLcult to 
say which was the imitation. Congress has 
therefore been content to prohibit the use 
of imitation packages with imitation stamps 
and brands thereon. The use to contain do- 
mestic spirits of foreign casks imported emp- 
ty has not been prohibited. This may have 
been from oversight, or because the course of 
trade rendered such a prohibition unnecessary. 
But congress has prohibited, and in my opin- 
ion in very unmistakable terms, the use to 
contain domestic spirits of any package in 
which distilled spirits have been imported, 
and, whatever the motive or the policy of the 
prohibition, the law must be obeyed. 

I have thus noticed every important sug- 
gestion contained in the brief which has been 
submitted. The result of my re-examination 
has been to confirm my belief in the correct- 
ness of the opinion heretofore delivered. 



Case ISTo. 15,S81. 

UNITED STATES v. HALL. 

[9 Am. Law Reg. 232.] 

Circuit Court, B. D. Pemisylvania. 1844. 

Post Office— Private Maii* Carriage— Carriers'' 
Liability — Notice — Sender op Letters. 

1. If a passenger in a railroad car or steam- 
boat, passing over a post-road, carry letters, 
without the knowledge or consent of the proprie- 
tor of such car or boat, or any of his servants, 
the owner does not incur the penalty prescribed 
by the nineteenth section of the act of congress 
of the 3d of Iilarch, 1825 [4 Stat. lOT]. 
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^ 2, If the owner of the car or steamboat be not 
liable, under the nineteenth section of the act, 
no penalty is incurred by the person who sends 
such letters, under the twenty-fourth section. 

3. But if a person be openly engaged in the 
business of private letter carrying over the post- 
roads of the United States, and a railroad com- 
pany be notified by public advertisement, and 
by the agent of the post-office department, that 
the party and his agents are engaged in such 
business, they will be Uable to the penalty pre- 
scribed by the nineteenth section, for convey- 
ing such agents carrying letters. 

4. And the company heing liable under this 
section, the person employing such agents in the 
transportation of letters over a post-road, be- 
•comes liable under the twenty-foUrth section. 

[Cited in U, S. t. Kochersperger, Case No. 15,- 
541.] 

This was an action [by James W. Hall] to 
xecover a number of penalties for a viola- 
tion of the twenty-fourth section of the act 
^f congress of the 3d of March, 1825. There 
was a special verdict, by agreement of the 
parties, which is fully stated, in the opinion 
of the court; and the cause is now heard on 
^ motion to enter judgment upon the verdict 
in favor of the United States. 

George M. Dallas and Henry M. Watts, for 
the United States. 

John Sergeant and O. F. Johnson, for de- 
fendant. 

RANDALL, District Judge. This action 
is brought to recover the sum of two thou- 
sand dollars, alleged by the United States 
to have been forfeited by the defendant, for 
various breaches of the provisions, of the 
^ct entitled "An act to reduce into one the 
several acts establishing and regulating the 
post-offiee department," approved March 3d, 
1825, the nineteenth section of which enacts, 
"that no stage or other vehicle, which regu- 
larly performs trips on a post-road or on a 
road parallel to it, shall convey letters, nor 
shall any packet-boat or other yessel -which 
regularly plies on a water declared to be a 
post-road, except such as relate to some 
part of the cargo: fo:r the violation of this 
provision, the owner of the carriage or other 
vehicle or vessel shall incur the penalty of 
fifty dollars; and the person who has the 
charge of such carriage or vehicle, or vessel, 
may be prosecuted under this section, and 
the property in his charge may be levied on 
and sold in satisfaction of the penalty and 
oosts of suit: provided, that it shall be law- 
ful for any one to send letters by special 
messenger." And by the twenty-fourth sec- 
tion, it is declared, "that every person who, 
from and after the passage of this act, shall 
procure and advise and assist in the doing 
or perpetration of any of the acts or crimes 
by this act forbidden, shall be subject to the 
same penalties and punishment as the, per- 
sons are subject to, who actually do or per- 
petrate any of the said acts or crimes, ac- 
cording to the provisions of this act." When 
the cause came on for trial, the parties 
agreed that the jury should find the follow- 



ing facts in the nature of a special verdict, 
viz.: "That the above-named defendant did, 
on the 5th day of July last, enter upon the 
business of conveying letters out of the 
mails of the United States of America, be- 
tween the cities of Philadelphia and New 
York, for all persons who would pay him at 
the rate of six and a quarter cents for each 
single letter; and in pursuance thereof, did 
establish offices in the said cities of Phila- 
delphia and New York, (as will appear by 
the printed advertisements annexed,) and 
that the said defendant has ever since, daily, 
for forty successive days, been employed by 
himself and his agents in conveying letters 
for hire out of the mails of the United States, 
in certain steamboats and railroad cars, be- 
tween the said cities of Philadelphia and 
New York, and of delivering the same to the 
person or persons to whom said letters were 
directed, and that the letters aforesaid did 
not relate to any part of the cargo. That 
the steamboats and railroad cars aforesaid 
were owned by the Camden and Amboy Rail- 
road and Transportation Company, and that 
the said steamboats plied regularly on a wa- 
ter, and the said railroad cars performed reg- 
ular trips on a road, which said water and 
road were declared by acts of congress to be 
a post-road of the said United States. The 
said defendant was not a member of said 
company, nor did he own all or any part of 
said steamboats 'and railroad cars. While 
engaged in the conveyance of letters, as 
aforesaid, the said defendant and his agents 
paid the said Camden and Amboy Railroad 
and Transportation Company the usual fare 
paid by passengers over the road, for con- 
veying him and them between the said cities 
of Philadelphia and New York. The said 
Camden and Amboy Railroad Company were 
not engaged in the business, and did not par- 
ticipate in the profits of conveying the let- 
ters aforesaid; but were notified by public 
advertisements of the said defendant, and 
by the agents of the post-office department 
of the United States, that the said defend- 
ant and his agents were employed in the said 
business of conveying letters as aforesaid. 
And the jurors aforesaid do further find, 
that, at the time aforesaid, there was a con- 
tract under date of the day of , 

between the postmaster-general of the Unit- 
ed States and the said Camden and Amboy 
Railroad and Transportation Company, for 
the transportation of the mails of the United 
States between the said cities of Philadel- 
phia and New York, in the same steamboats 
and railroad cars which conveyed the letters 
of the defendant, as aforesaid. And the said 
jurors do further find and present, as part 
of their special verdict, certain acts of the 
legislatures of Pennsylvania and New Jer- 
sey, relating to the said Camden and Amboy 
Railroad and Transportation Company, to- 
gether with the charter of the same." 

The district attorney moved for judgment 
in favor of the United States on this verdict. 
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wliieh the counsel for the defendant resist 
and contend— first, that if the act of 1825 is 
so construed, as to give to congress the ex- 
elxisiye power to establish and regulate post- 
roads, then it is unconstitutional and void; 
and if not so construed, then the defendant 
has committed no offence. 

The eighth section of the first article of the 
constitution of the United States declares, 
among other things, that congress shall have 
power to estahUsh post-oflBLces and post-roads, 
"and to make all laws which shall be nec- 
essary and proper for carrying into execution 
the foregoing powers." 'Withoutundertaking 
now to examine the cases in which the last 
branch of this section has received a con- 
struction in the courts of the United States, 
and admitting that the phraseology of the 
act of 1825 is to be construed, as contended 
for by the counsel of the United States, I 
do not feel such a "clear and strong incom- 
patibility" between the constitution and the 
act of congress so construed as will author- 
ize me to declare the act void, Fletcher v. 
Peck, 6 Cranch [10 U. S.] 87. It is not upon 
slight implication and vague conjecture that 
the legislature is to be pronounced to have 
transcended its power; the presumption is 
always in favor of the validity of the law, 
if the contrary is not clearly demonstrated 
[Cooper V. Telfair] 4 Ball. [4 U. S.] 14. It 
will, therefore, be necessaiy to consider the 
second ground of the defence, viz: that ad- 
mitting the law to be constitutional, the faces 
found by the jury do not render the defend- 
ant liable to any of its penalties. 

It is contended by the defendant, that this, 
being a penal law, is to be strictly construed, 
and that, unless the owners of the cars 
knew that the defendant was carrying let- 
ters in violation of the law, they were not 
liable to the penalty provided by the nine- 
teenth section, and that if the owners were 
not liable under that section, then the de- 
fendant cannot be liable under the twenty- 
fourth. And U. S. V. Kimball [Case No, 
15,531], decided by the district court of the 
United States for the district of Massachu- 
setts, and subsequently affirmed by Judge 
Story, in the circuit court of the First cir- 
cuit, has been relied on as sustaining their 
positions. 

In the case of U. S. v. Fisher [Case No. 15,- 
100], tried before me in June last, the same 
case was relied on by the counsel for the de- 
fence, and a newspaper report of the affirma- 
tion of the judgment of the district court 
was produced. In charging the jury, I ex- 
pressed myself as not satisfied with the rea- 
sons given by the district judge for the con- 
clusion at which he had arrived, and ex- 
pressed a doubt as to the correctness of the 
newspaper report of the decision of the cir- 
cuit court; at the same time, I mentioned to 
the jury, that if the counsel for the defend- 
ant could afterwards show me tliat the dis- 
tinguished judge, presiding in the circuit 
court, had expressed a judicial opinion on 



the subject, I would cheerfully yield my 
opinion to his. The letter of Judge Story to- 
the postmaster-general of September 4th, 
1844, shows that he adopted the opinion of 
Judge Sprague. The facts, as giv«n in evi- 
dence in the Case of Fisher, are similar, and 
within the principle decided in the Case of 
Kimball. The same view of the law ha& 
since been taken by the learned judge of the 
Northern district of New York, (Judge Conk- 
ling,) in the case of U. S. v. Pomeroy [Id. 
16,065]. I, therefore, cheerfully yield my 
opinion to such authority, and will make the- 
rule to show cause why a new trial should 
not be granted in Fisher's Case absolute. 

It remains to be considered how; far the 
questions decided in the Case of Kimball are 
similar to those in the present. Judge Story„ 
in his letter to the postmaster-general, says, 
"I coincide in the opinion of Judge Sprague, 
and my own opinion was confined to the- 
very question decided by him." 

The questions decided by Judge Sprague, 
are: (1) That if a passenger in a railroad 
ear or steamboat, passing over a, post-road 
or route, carry a letter without the knowl- 
edge or consent of the owner of the car or 
steamboat, or any of his agents or servants, 
such owner is not liable to the penalty pro- 
vided by the nineteenth section of the act 
of 1825. (2) That such knowledge or as- 
sent are not to be presumed from the facts- 
admitted in the case: and, (3) That the per- 
son who sends such letter by such passenger 
is not liable to the penalty provided by the 
twenty-fourth section of said act, unless the 
owner of the car or steamboat is liable to- 
the penalty provided by the nineteenth sec- 
tion. 

The facts in that case, as reported in the 
opinion of Judge Sprague, were, that the 
defendant sent a letter from Boston to New 
York, by a person who went as a passenger 
in the car, and who received no compensa- 
tion for carrying the letter; but the de- 
fendant had received compensation therefor,, 
and his stamp, indicating the fact, was upon, 
the letter. The person who carried the let- 
ter had no connection with the owners of 
the car or their agents, except as a passen- 
ger. The owners had previously advertised 
that they would not take passengers who 
would convey letters contrary to law, and 
enjoiQed all persons in their employment not 
to receive them; neither the owner nor 
their agents had any knowledge of the con- 
veyance of said letters. 

The facts found by the jury, in the present 
case, differ in many particulars from that. 
Instead of sending a single letter by a pas- 
senger, the defendant entered upon the busi- 
ness of conveying letters out of the mail, 
established offices for that pui-pose, and in 
pursuance of what, in his advertisements, 
he calls his "independent mail arrange- 
ments," was, by himself and his agents, em- 
ployed "for forty successive days" in carry- 
ing letters out of the mails of the United 
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States. That this was contrary to the spirit 
of the act of 1825, can hardly he contended. 
But it is said, that act heing highly penal 
is to be strictly construed, and unless the 
defendant is also within the letter of the 
law, he may defy its spirit with impunity. 
But notwithstanding this rule, the intention 
of the law-makers must govern in the con- 
struction of penal as well as other statutes; 
they are not to he construed so strictly as to 
defeat the obvious intention of the legisla- 
ture; the masim is not to be applied so as 
to narrow the words of the statute to the 
-exclusion of cases which those words, in 
their ordinary acceptation, or in the sense 
in which the legislature has obviously used 
them, would comprehend. The intention of 
the legislature is to be collected from the 
words they employ. Where there is no am- 
biguity in words, there is no room for con- 
struction. U. S. v. Wiltberger, 5 Wheat. [18 
U. S.] 76- Nothing more is meant by the 
maxim that penal laws shall receive a 
strict construction, than that they shall not, 
by what may be thought their spirit or 
equity, be extended to offences, other than 
those which are specially described and pro- 
vided for. A court is not, therefore, pre- 
cluded from inquiring into the intention of 
the legislature. However clearly a law may 
be expressed, this must ever, more or less, 
be a matter of inquiry. A court is not, 
however, permitted to arrive at this inten- 
tion by mere conjecture, but is to collect it 
from the object which the legislature had 
in view, and the expressions used," and 
which should be competent and proper to 
apprise the community at large of the rule, 
which it is intended to prescribe for the 
government. U. S. v. Hatch [Case No. 15,- 
325]. That the intention of the legislature 
in passing the act of 1825, was to prevent 
competition with the government on any of 
the mail routes, cannot be denied; some of 
the routes are profitable, and produce a 
revenue to the post-office department; but 
others are a burden, and exhaust this profit 
in their support If the most profitable 
routes are to be occupied by private in- 
dividuals or companies, the consequence 
must be, that the remote routes, although 
of equal importance to those interested in 
them, must be abandoned, or supported from 
the treasury of the United States; which is 
well known to he contrary to the general 
policy of the government. But, whatever 
be the consequence of such a construction, 
unless the offence of the defendant is within 
the obvious prohibition of the legislature, he 
is not liable to the penalty. 

The prohibition in the nineteenth section 
is against "any stage or other vehicle" car- 
rying letters on a post-road; for the viola- 
tion of this provision, the owner of the 
vehicle is made liable to a penalty of fifty 
dollars, which may be recovered in an ac- 
tion against the person having charge of the 
vehicle, who is not made personally liable; 



but a judgment against him authorizes a 
levy on and sale of the vehicle, although 
not belonging to him. It is said, however, 
that this judgment cannot be obtained, or 
the penalty enforced, unless the consent of 
the owner to the transmission of the letters 
was first obtained. That the prohibition 
implies an act, or that the vehicle is but an 
instrument, and being but an inanimate ob- 
ject, can. give no consent or commit any 
offence; yet, by the act, it is the vehicle or 
carriage, and not the owner, that is pro- 
hibited. 

In the case of U. S. v. The Little Charles 
[Case No. 15,612], the schooner was seized - 
for a violation of the embargo laws, and the 
libel dismissed by the district court. An 
appeal was entered to the circuit court, in 
delivering the opinion of which, Marshall, 
G. J., observes: "This is not a proceeding 
against the owner, it is a proceeding against 
the vessel for an offence committed by the 
vessel, which is not less an offence, and 
does not less subject her to forfeiture, be- 
cause it was committed without the au- 
thority and against the will of the owner. 
It is true, that inanimate matter can com- 
mit no offence. The mere wood, iron, and 
sails of the ship cannot of themselves vio- 
late the law. But this body is animated and 
put in action by tlie crew, who are guided 
by the master, &c.:" and the vessel was 
condemned and forfeited. See, also, [The 
Palmyra] 12 Wheat [25 U. S.] 14, 15. 

It is further argued, that the owners of 
the cars were but common carriers, bound 
to take the passengers without the privilege 
of examining or detaining their baggage, 
that there was perfect innocence of inten- 
tion on their part, and the infliction of a 
penalty, under such circumstances, would 
not be consonant to the general principles 
of jurisprudence or natural equity. There 
are, however, many cases under the rev- 
enue laws, in which a party, with perfect 
innocence of intention, and without any idea 
that he is violating the law, becomes liable 
or subject to a penalty or forfeiture. This 
is clearly manifested by the act of 3d of 
March, 1797, which provides a mode for the 
remission of the fine or forfeiture, where it 
has been incurred, "without willful negli- 
gence or any intention of fraud, in the per- 
son or persons incurring the same." 1 Story, 
458 [1 Stat 506]. The nineteenth section of 
the act, which inflicts this penalty, says 
nothing about the guilt or innocence of tjie 
owners; it says that no stage or other vehi- 
cle shall convey letters; and for the viola- 
tion of this, the owner is made liable for a 
penalty. In the case of U. S. v. The Malek 
Adhel, 2 How. [43 U. S.] 210, which was an 
appeal from the circuit court for the district 
of Maryland, adOBlrming the judgment of the 
district court, which condemned the brig for 
certain alleged piratical acts, it was admit- 
ted that the owners never contemplated or 
authorized said acts, and the equipments of 
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the vessel, when she left New York, and 
ever afterwards, were the usual equipments 
of a vessel of her class, on an innocent com- 
mercial voyage, such as that stated in the 
evidence. In delivering the opinion of the 
court, Judge Story observes (page 233): 
"The next question is, whether the inno- 
cence of the owners can withdraw the 
ship from the penalty of confiscation un- 
der the act of congress. Here again, it 
may be remarked, that the act makes no ex- 
ception whatsoever, whether the aggression 
be with or without the co-operation of the 
owners; the vessel which commits the ag- 
gression is treated as the offender, as the 
guilty instrument or thing to which the for- 
feiture attaches, without any reference what- 
soever to the character or conduct of the 
owner; and this is done from the necessity 
of the ease, as the only adequate means of 
suppressing the wrong." The same neces- 
sity, it appears to me, exists in the present 
case. Any other construction of the act 
would, in my opinion, go wholly to defeat 
its operation and violate its plain import 
But the jury have here found that the rail- 
road company were notified by public adver- 
tisements, and by the agents of the post- 
office department of the United States, that 
the defendant and his agents were employ-, 
ed in the business of carrying letters. Such 
notice, certainly, would go far to remove any 
objection to making them liable to the pen- 
alty to which, in the cases cited, the owners 
were subjected, without notice or opportuni- 
ty to avoid the prohibited act. > 

It is my opinion, from the facts found by 
the jury, that the defendant did procure and 
assist in the doing or perpetration of the 
acts prohibited by the nineteenth section of 
the act of 1825, and that by so doing has 
incurred the penalties claimed by the Unit- 
ed States. I feel the less difficulty in com- 
ing to this conclusion, as the ease has been 
submitted with a view (whatever may be 
the result here) of removing it for reconsid- 
eration to the supreme court of the United 
States, whose decision will hereafter insure 
a imiform course in all the courts of the 
Union, and where any error or injustice has 
been committed by this court it will be fully 
corrected. 

Judgment is entered on the verdict in fa- 
vor of the United States for $2,OCM3. 
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Circuit Court, S. D. Alabama. May, 1871. 

OONSTITUTIONAI. IjAW — CiTIZ ENSHIP— FOURTEENTH 

Amesdmest — Enforcement Act. 

1. Under the original constituiaon and the first 
eight articles of amendment, congress had not 
the power to protect by law the people of a 
state in the freedom of speech and of the press, 
in the free exercise of religion or in the right 
peaceably to assemble. 



2. It was the pmrpose of the people, by the first 
ten amendments, to reserve to themselves and 
the states the power to secure the rights enumer- 
ated therein against the action of congress 
and not give congress power to enforce them as 
against the states. 

3. "By the original constitution, citizenship in 
the United States was a consequence of citi- 
zenship in a state, but by the fourteenth amend- 
ment this order of things is reversed, and citi- 
zenship in the United States is defined and is 
made independent of citizenship in a state, and 
citizenship in the otate is a result of citizenship 
in the United States, so that a person born or 
naturalized in the United States, and subject to 
its jurisdiction, is-, without reference to state 
constitutions or laws, entitled to all the privi- 
leges and immunities secured by the constitu- 
tion of the United States to citizens thereof. 

4. The privileges and immunities here refer- 
red to may be denominated fundamental, which 
belong of right to the citizens of all. free states, 
and which have been enjoyed by the citizens 
of the several states whidi compose the Union 
from the time of their becoming free; that 
among these are those which in the constitution 
are expressly secured to the people either as 
against the action of the federal or state govern- 
ments. Included in these are the rights of free- 
dom of speech, and the right peaceably to assem- 
ble. 

5. The right of freedom of speech, and the oth- 
er rights enumerated in the first eight articles 
of the amendment to the constitntion of the 

.United States, are the privileges and immunities 
'of citizens of the United States, that they are se- 
cured by the constitution, and that congress has 
the power to protect them by appropriate legisla- 
tion. 

6. The "Enforcement Act," under which this 
indictment is founded, applies to cases of this 
kind, and that it is legislation appropriate to the 
end in view— the protection of the fundamental 
rights of citizens of the United States, 

[This was an indictment against John Hall, 
Jr., and "William Pettigrew.] 

John P. Southworth, Dist. Atty., and Alex. 
Mcliinstry, for the United States. 

Robert H. Smith, Turner Reavis, and Thos. 
H. Hemdon, for defendants. 

Before WOODS, Circuit Judge, and BUS- 
TEED, District Judge. 

WOODS, Circuit Judge. This is an indict- 
ment for a violation of the 6th section of the 
act of congress, approved May 31, 1870 [16 
Stat. 140], entitled "An act to enforce the rights 
of citizens of the United States to vote in the 
several states of this Union, and for other 
purposes." It contaios two counts. The first 
coimt in substance charges that the defend- 
ants did imlawf ully and feloniously band and 
conspire together, with intent to injure, op- 
press, threaten and intimidate Charles Hays 
and others, naming them, citizens of the 
United States of America, with intent to pre- 
vent and hinder their free exercise and en- 
joyment of the right of freedom of speech, 
the same being a right and privilege granted 
and secured to them by the constitution of 
the United States. The second count charges 
in 'substance that the defendants did unlaw- 
fully and feloniously band and conspire to- 
gether, with intent to injure, oppress, threat- 
en and intimidate William Miller and others, 
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naming them, good and lawful citizens of the 
United States, with intent to prevent and hin- 
der their free exercise and enjoyment of the 
right and privilege to peaceably assemble, the 
same being a right and privilege granted and 
secured to them by the constitution of the 
United States. A demurrer is filed to this in- 
dictment based on the following grounds: (1) 
That the matters charged in said counts are 
not in violation of any right or privilege grant- 
ed or secured by the constitution of the United 
States. (2) That they are not in violation of 
any provision of the act of congress, on which 
the indictment is based, or of any statute of 
the United States. (3) That each of said 
counts charges the commission of several and 
distinct offenses. 

Article 1 of amendments to the constitution 
provides that congress shaU make no law re- 
specting an establishment of religion, or pro- 
hibiting the free exercise thereof, or abridg- 
ing the freedom of speech or of the press, or 
the right of the people "peaceably to assem- 
ble and petition the government for a redress 
of grievances." It is not claimed by counsel 
for the United States that freedom of speech 
and the right peaceably to assemble are rights 
granted by the constitution, but it is as- 
serted that they are rights recognized and" 
secured. On the other hand, counsel for de- 
fendants assert that while the constitution 
recognizes the existence of these rights it does 
not secure them. That the constitution only 
inhibits congress from impairing them, but 
that no such restriction applies to the states. 
In the case of Permoli v. First Municipality, 
3 How. [44 U. S.] 600, it was held by the su- 
preme court that "the constitution makes no 
provision for protecting the citizens of the re- 
spective states in their religious liberties. 
That is left to the state constitutions and 
laws. Nor is there any inhibition imposed by 
the constitution of the United States in this 
respect upon the states," This language may 
well be applied also to the rights of freedom 
of speech, and the right peaceably to assem- 
ble, which are referred to in the same article 
of amendment as the right of religious liber- 
ty. So in Barron v. Baltimore, 7 Pet. [32 U. 
S.] 243, the same court held that "the pro- 
vision in the fifth amendment declaring that 
private property shall not be taken for pub- 
lic use without due compensation is intend- 
ed solely as a limitation upon the exercise of 
power by congress, and is not applicable to 
the legislation of the states." In Pervear v. 
Commonwealth, 5 Wall. [72 U. S.l 476, the su- 
preme court held that the provision in the 
8th article of amendment that "excessive 
fines" shall not be "imposed, nor cruel and 
unusual punishments inflicted," applies to na- 
tional, not to state, legislation. 

The result of these and other authorities 
to the same effect, is that the right of free- 
dom of speech and the right peaceably to as- 
semble, and other rights enumerated in the 
first eight articles of amendment are pro- 
tected by the constitution only against the 



legislation of congress, and not against the- 
legislation of the states. Nevertheless, it is 
true that these rights are not secured to the 
people of the United States. The security 
may not be perfect and complete. These 
rights may be impaired by state legislation, 
yet they are secured against the action of con- 
gress. Can it be said, with truth, that the 
right of trial by jury, the right of the accused 
to be confronted with the witnesses against 
him, the right not to be deprived of life, lib- 
erty or property without due process of law, 
are not secured by the constitution of the 
United States? TVe think that all rights 
which are protected against either national or 
state legislation may fairly be said to be se- 
cured rights. If we assume, then, that the- 
right of freedom of speech and the right peace- 
ably to assemble are rights secured by the 
constitution of the United States, then the 
first two grounds of demurrer must be over- 
ruled, for the indictment alleges that the de- 
fendants did conspire together to injure and 
oppress the parties named with intent to pre- 
vent and hinder their free exercise and enjoy- 
ment of rights secured by the constitution, 
to wit: the right of freedom of speech and the 
right peaceably to assemble, and this the stat- 
ute declares to be an offense. 
. The argument of this demurrer has taken a 
wide range, and questions not distinctiy pre- 
sented by it have been submitted to our con- 
sideration. As this discussion has called in 
question the power of congress to pass the 
act in which the indictment is founded, we 
will proceed to consider this objection to the 
indictment. It is claimed that when con- 
gress is prohibited from interfering with a 
right by legislation, that does not authorize 
congress to protect that right by legislation; 
that as the states are not prohibited by the 
constitution from interference with the rights 
under consideration, congress, although pro- 
hibited itself from impairing these rights, has 
no grant Of power to interfere for their pro- 
tection as against the states. That the first 
eight articles of amendment were passed as 
limitations upon the power of congress, and 
that the history of the constitution shows 
that in the adoption of these articles, it was 
not the piurpose of the people to enlarge, but 
to restrain the power of congress. In the 
Federalist (article 84), Mr. Hamilton, in re- 
plying to the objection that the proposed con- 
stitution of the United States contained no 
bill of rights, says: "I affirm that bills of 
rights in the sense and to the extent they are 
contended for are not only unnecessary in the 
proposed constitution, but would be even dan- 
gerous. They would contain various excep- 
tions to powers not granted, and on this very 
accoimt would afford a colorable pretext to 
claim more than were granted. For why de- 
clare that things shall not be done which 
there is no power to do? Why, for instance, 
should it be said that the liberty of the press 
shall not be restrained when no power is 
given by which restrictions may be imposed. 
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I will not contend that such a provision will 
confer a regulating power, but it is evident 
it would afford to men disposed to usurp, a 
plausible pretense for claiming that power." 
The debates in the communities of the' several 
states upon the adoption of the constitution 
and bill of rights proposed, especially in 
Massachusetts, New Hampshire and New 
York, show that the purpose of the people in 
the adoption of the first eight amendments 
was to limit, and not enlarge the powers of 
congress. See 1 Elliott's Debates, pp. 322, 
326, 328. We are of opinion, therefore, that 
under the original constitution and the first 
eight articles of amendment, congress had 
not the power to protect by law the people 
of a state in the freedom of speech and of 
the press, in the free exercise of religion, or 
in the right peaceably to assemble. Jealousy 
of the power conferred on the congress by the 
original constitution suggested and accom- 
plished the adoption of the first ten amend- 
ments to the constitution, and we entirely 
agree with counsel for defendants that it was 
the purpose of the people by these amend- 
ments to reserve to themselves and the states 
the power to secure the rights enumerated 
therein against the action of congress, and 
not give congress power to enforce them as 
against the states. 

"We have thus far considered this demur- 
rer, and it seems to have been argued for the 
defense, without reference to the recent 
amendments to the constitution. As we are 
of opinion that the fourteenth amendment 
has a vital bearing upon the question raised, 
it is well that we should look to its provi- 
sions. It declares that "all persons, bom or 
naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the 
United States and the state wherein they re- 
side." By the original constitution citizen- 
ship in the United States was a consequence 
of citizenship in a state. By this clause this 
order of things is reversed. Citizenship in 
the United States is defined; it is made inde- 
pendent of citizenship in a state, and citizen- 
ship in a state is a result of citizenship in 
the United States. So that a person bom or 
naturalized in the United States, and subject 
to its jurisdiction, is, without reference to 
state constitutions or laws, entitled to all 
the privileges and immunities secured by the 
constitution of the United States to citizens 
thereof. The amendment proceeds: "No 
state shall make or enforce any law which 
shall abridge the privileges and immunities 
of citizens of the United States." What are 
the privileges and immunities of citizens of 
the United States here referred to? They 
are undoubtedly those which may be denomi- 
nated fundamental; which belong of right 
to the citizens of all free states, and which 
have at all times been enjoyed by the" citi- 
zens of the several states which compose this 
Union from the time of their becoming free, 
independent and sovereign. Corfield v. Cor- 
yell [Case No. 3,230]. Among these we are 
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safe in including those which in the constitu- 
tion are expressly secured to the people, ei- 
ther as against the action of the federal or 
state governments. Included in these are 
the right of freedom of speech, and the right 
peaceably to assemble. 

To recur now to the first ground of demur- 
rer: are these rights secured to the people by 
the constitution of the United States? We 
find that congress is forbidden to impair 
them by the first amendment, and the states 
are forbidden to impair them by the four- 
teenth amendment. Can they not, then, be 
said to be completely secured? They are 
expressly recognized, and both congress and 
the states are forbidden to abridge them. 
Before the fourteenth amendment, congress 
could not impair them, but the states might. 
Since the fourteenth amendment, the bul- 
warks about these rights have been strength- 
ened, and now the states are positively in- 
hibited from impairing or abridging them, 
and so far as the provisions of the organic 
law can secure them they are completely and 
absolutely secured. The next clause of the 
fourteenth amendment reads: "Nor shall any 
state deny to any person within its jurisdic- 
tion the equal protection of the laws." Then 
follows an e:xpress grant of power to the fed- 
eral government: "Congress may enforce 
this provision by appropriate legislation." 
From these provisions it follows clearly, as 
it seems to us, that congress has the power, 
by appropriate legislation, to protect the 
fundamental rights of citizens of the United 
States against unfriendly or insufBcient state 
legislation, for the fourteenth amendment 
not only prohibits the making or enforcing of 
laws which shall . abridge the privileges of 
the citizen, but prohibits the states from de- 
nying" to all persons within its jurisdiction 
the equal protection of the laws. Denying 
includes inaction as well as action, and deny- 
ing the equal protection of the laws includes 
the omission to protect, as well as the omis- 
sion to pass laws for protection. The citizen 
of the United States is entitled to the en- 
forcement of the laws for the protection of 
his fundamental rights, as well as the enact- 
ment of such laws. Therefore, to guard 
against tiie invasion of the citizen's funda- 
mental rights, and to insure their adequate 
protection, as well against state legislation as 
state inaction, or incompetency, the amend- 
ment gives congress the power to enforce its 
provisions by appropriate legislation. And 
as it would be unseemly for congress to in- 
terfere directly with state enactments, and as 
it cannot compel the activity of state officials, 
the only appropriate legislation it can make 
is that which will operate directly on of- 
fenders and offenses, and protect the rights 
which the amendment secures. The extent 
to which congress shall exercise this power 
must depend on its discretion in view of the 
circumstances of each case. If the exercise 
of it in any case should seem to interfere 
with the domestic affairs of a state, it must 
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lie remembered that it is for the purpose of 
protecting federal rights, and these must be 
protected even though it interfere with state 
laws or the administration of state laws. 
"We thini?, therefore, that the right of free- 
dom of speech, and the other rights enumer- 
ated in the first eight articles of amendment 
to the constitution of the United States, are 
the privileges and immunities of citizens of 
the United States, that they are secured by 
the constitution, that congress has the power 
to protect them by appropriate legislation. 
We are further of opinion that the act on 
which this indictment is founded applies to 
cases of this liind, and that it is legislation 
appropriate to the end in view, namely, the 
protection of the fundamental rights of citi- 
zens of the United States. But it is alleged 
for further ground of demurrer that this in- 
dictment charges the commission of several 
and distinct offenses. It charges that the de- 
fendants did band and conspire together, with 
intent to injure, oppress, threaten and intimi- 
date, etc. The weU-settled rule of criminal 
pleading is, that the operative words of a 
criminal statute may aU be inserted in the 
indictment, connected by the conjunctive 
"and," and that proof of any one of the acxs 
charged will sustain the indictment. This 
indictment is framed under this rule, and we 
thinls: this objection to it not well taken. 

We are of opinion, also, that this indict- 
ment is sufficiently definite and certain. The 
law d^cribes particularly the offense created 
by it, and the indictment follows the lan- 
guage of the law. Our conclusion is, there- 
fore, that the demurrer to this indictment 
must be overruled. 

Case 3S"o.,15,S83. 

UNITED STATES v. HAIiL. 

[4 Craneh, O. O. 229.] i 

Circuit Court, District of Columbia. May 
Term, 1832. 

Criminal Law— Indictment— Variance- 
Forgery. 

1- Upon the trial of an indictment under the 
11th section of the penitentiary act for the Dis- 
trict of Columbia, for uttering as true a coun- 
terfeited bank-note, it is not necessary that the 
note given in evidence should correspond in 
words and figures with the note set out in the 
indictment, with the following averment, namely, 
"which said false, forged, and counterfeited note 
is as follows, namely," &c., setting out the note 
verbatim et literatim, with all the words, letters, 
figures, and numerals, upon the face of the note. 

2, But if the forged note be lost after the in- 
dictment found and before the trial, the jury 
must be satisfied that it corresponded with that 
set out in the indictment in the names of the 
cashier and president so far as that there was 
not, in thf one. -xnj letter added or omitted 
which would vary the sound of the name, and 
that the note which was passed had upon its 
face the letters "No" prefixed to the number 
15,402, as is set forth in the indictment. 

The indictment against [Edward] Hall con- 
tained two counts: 



1 [lieported by Hon. William Craneh, Chief 
Judge.] 



1st That he did falsely malie, forge, and 
counterfeit, and did cause and procure, &c., 
and did willingly aid and assist in falsely 
mailing, forging, &e., a certain paper, partly 
printed' and partly written, commonly called 
a "banli-note," and purporting to be a note of 
the president, directors, and company of the 
Bank of the United States, and to be signed 
by Nicholas Biddle, president of the said 
bank, and by W. M'llvaine, cashier, which 
said false, forged, and counterfeited note is 
as follows, namely: 

"D 15,402 No. 15,402 

"(20) (XX) 

"The President, Directors and Co. of the 
Bank of the United States, promise to pay to 
Thomas 0. Spotswood or bearer on demand 
twenty dollars. Philadelphia, March 4, 
1831. N. Biddle, President. 

"W. M'llvaine, Cashier." 
—with intention to prejudice one Samuel 
Dixon, against the form of the statute in 
that case made and provided, and against the 
peace and government of the United States. 

2d. The second count charged that he "did 
pass, and did utter and publish as true, a 
certain other false, forged and counterfeited 
paper partly printed and partly written," 
&c., describing it exactly as in the first 
count, "which said false, forged and coun- 
terfeited note is as follows," &c., (setting out 
the note as before,) "with intent to prejudice 
one Samuel Dixon, he the said Edward Hall 
at the time he so passed the said false, for- 
ged, and counterfeited note, and uttered and 
published the same as true, then and there 
well knowing the said note to be false, for- 
ged, and counterfeited, against the form of 
the statute," &c. 

No evidence was offered under the first 
count. 

By the eleventh section of the act of con- 
gress of :March 2, 1831 (4 Stat. 44S), "for the 
punishment of crimes in the District of Co- 
lumbia," usually called the penitentiary act, 
It is enacted, among other things, "that 
every person duly convicted" "of having 
passed, uttered or published, or attempted 
to pass, utter, or publish, as true, any such 
falsely made, altered, or counterfeited paper ■ 
writing or printed paper to the prejudice 
of the right of any person, body politic," 
&c., "knowing the same to be falsely made," 
&c., "with intent to defraud such person," 
&e., "shall be sentenced to suffer imprison- 
ment and labor," &c. 

At the trial it appeared that the forged 
note had been purloined from the district 
attorney, in the court-room, since the in- 
dictment was found; and secondary evi- 
dence was admitted, without objection. 

R. S. Coxe, for defendant, prayed the 
court to instruct the jury, that if they shall 
believe, from the evidence, that the note, 
passed by the defendant, did not correspond, 
in -words and figures, with that set out in 
the indictment then the jury ought to find 
their verdict for the defendant. 
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But THE COURT (CRANOH, Chief Judge, 
contra) refused to give the instruction. 

MORSELL, Circuit Judge, thought that a 
variance in an unessential matter, such as a 
number, or mart, &c., which forms no part 
of the note, would not be sufficient to exclude 
it from the jury. 

THRUSTON, Circuit Judge, doubted, 
whether, as this was a prosecution under the 
eleventh section of the penitentiary act, it 
was necessary to set out the note in hsec .ver- 
ba, because that section makes no distinction 
between different kinds of papers, such as 
notes, receipts, bills of exchange, bonds, &c., 
and makes it equally penal to forge, &c. any 
paper writing, to the prejudice of the right of 
any person, with intent to defraud such per- 
son. He also observed that the prayer is 
too general; and does not provide for the 
exceptions, such as mere misspelling whfere 
it is idem sonans, &c. 

CRANCH, Chief Judge, was of opinion 
that the note produced in evidence should 
correspond in words and figures with that 
set out under the averment, "which note is 
as follows"; and although the note, in this 
case, is lost, yet the juiy must be satisfied 
that the note passed was such as is set out, 
and although it might not have been neces- 
sary to set out the marks and numbers ap- 
pearing upon the face of the note, yet, being 
set out, they ought to be proved as giving 
identity to the instrument. 

THE COURT then, at the prayer of the de- 
fendant's counsel, (THRUSTON, Circuit 
Judge, contra), instructed the jury, that un- 
less they should believe from the evidence 
that the note passed by the defendant was in 
fact false and counterfeit, and known by 
bim to be so, and that it corresponded with 
that set out in the second count of the indict- 
ment, in the names of the cashier and presi- 
dent so far as that there was not in the one 
any letter added or omitted which would 
vary the sound of the name; and that the 
note, so passed, had upon its face the letters 
"No" prefixed to the second 15,402 as is set 
forth in the said second count, then the jury 
ought not to find the traverser guilty upon 
that count. 

Yerdiet guilty, on the second count. Sen- 
tence, two years' labor in the penitentiary. 



Case K^o. 15,S84. 

UNITED STATES v. HALL et al. 

[2 Dill. 426.] 1 

Circuit CJourt, D, Minnesota. 1873.2 

Internal Revenue — Collector's Compensation 
— ^Discretion op Secretary op the Treas- 
ury AS TO ALLOTTANOES. 

The diseretion of the secretary of the treasury, 
under the 2oth section of the internal revenue act 
■of June 30, 1864 [13 Stat, 231], as to making al- 
lowances to collectors, in addition to their fixed 
and regular compensation, cannot be judicially 

1 ITleported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.J 

2 lAffirmed in 91 U. S. 559.] 



revised; and the courts cannot make allowance 
to the eolleetor for items and charges which the 
secretary has rejected. 

Pn error to the district court of the Unit- 
ed States for the district of Missouri.] 

[John] Hall was collector of internal rev- 
enue from 1862 until 1866. This is a suit 
upon his official bond. He claims to be al- 
lowed 55,010 for the pay of sixteen depu- 
ties and for clerk hire. Section 25 of the act 
of June 30, 1864 (13 Stat. 231), governs the 
case. The treasury department rejected the 
claim. It was proved that Hall had made 
the payments to the deputies and clerks, 
that they were reasonable, and that similar 
claims had before been allowed to him by 
the department in his accounts. The dis- 
trict court decided against the defendants 
[case uni-eported], who bring a writ of er- 
ror to this court 

Woolfolk & Brown and James Gilfillan, 
for plaintiffs in error. 

O. K. Davis, Dist. Atty., for the United 
States. 

DILLON, Circuit Judge. The act of June 
30, 1864 (section 25), fixes the compensation 
of collectors, and declares that the amount 
shall be "in full compensation for their serv- 
ices and that of their deputies, * « * 
provided, that the seeretair of the treasury 
shall be authorized to make such further 
allowances, from time to time, as may be 
reasonable, in cases in which, from the 
territorial extent of the district or from the 
amount of internal duties collected, or from 
other circumstances, it may seem just to 
make such allowances." It is on this pro- 
viso that the defendants rely. But I am of 
opinion that it invests the secretary of the 
treasury with authority to be exercised ac- 
cording to his discretion or judgment; that 
the law assumes that this will be justly ex- 
ercised, of which the collector must take 
the risk, if he acts without precedent au- 
thority from that officer or the proper de- 
partment; and that the judgment of the 
secretary of the treasury in respect to the 
allowances he is therein authorized to make 
cannot be judicially revised. There is noth- 
ing in the cases of U. S. v. Wilkins, 6 Wheat 
[19 U. S.] 135, U. S. V. MacDaniel, 7 Pet. 
[32 U. S.] 1, U. S. V. Gratiot, 15 Pet [40 U.- 
S.] 336, upon which the defendants rely, in 
conflict with the above view, since this case 
turns solely upon the meaning of section 25 
of the act of Jirne 30, 1864. If the facts stat- 
ed in this record be true, the case of the 
defendants presents strong grounds for re- 
lief, but this must come from the secretary 
of the treasury, under the act, or from con- 
gress. The judgment below is accordingly 
affirmed. Affirmed. 

[A writ of error was sued out from the su- 
preme court, where the judgment of this court 
■,vas affirmed. 91 U. S. 559.] 

As to compensation of public officers, see U. 
S. V. Lowe [Case No. 15,635]. 
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Case K^o. 15,285. 

UNITED STATES v. HALL. 

[2 Wash. O. 0. 366.] i 

Circuit Court, D. PennsylTania. Oct. Term, 
1809.2 

Embargo — Bond— Dasgeks of the Seas— Ex Post 
Facto Laws— Defence- Subsequent Law. 

1. Action on a bond, executed according to the 
provisions of the embargo laws, with condition 
to reland a cargo laden at Philadelphia, at Port- 
land, the dangers of the seas excepted. The 
vessel was driven, by stress of weather, from 
the coast, and put into Porto Rico, where she 
was ordered by the governor to unlade and sell 
her cargo. The cargo was sold at Porto Rico, 
and the vessel, after being repaired, returned to 
the "Dnited States, 

[Cited in Dixon v. U. S., Case No. 3,934.] 

2. What constitutes a peril of the sea, is a 
question of law. 

3. The accident, which is attributable to a peril 
of the sea, must happen without fault or negli- 
gence in the master, and must occur at sea; or 
if on land, it must be the immediate and necessa- 
ry consequence of a peril happening at sea. 

4. An ex post facto law is one which, in its 
operation, makes that criminal or penal, whicn 
was not so at the time when the action was per- 
formed; or which increases the punishment; 
or which in relation to the offence or its conse- 
quences, alters the situation of a party, to his 
disadvantage. 

[Cited in Kring v. Missouri, 107 U. S. 229, 2 
Sup. Ct. 449.] 

rDistinsruished in City Council of Anderson 
V. O'Donnell (S. C.) 7 S. E. 526. Cited in 
Garvey v. People, 6 Colo. 559; Lindsey v. 
State (Miss.) 5 South. 101; People v. Mc- 
Nulty (Cal.) 28 Pae. 827; Sage v. State 
(Ind. Sup.) 26 N. B. 669; U. S. v. Cannon 
(Utah) 7 Pac. 388; Re Wright (Wyo.) 27 
Pac. 566.] 

5. If a defendant has incurred a forfeiture, 
and seeks to avail himself of a defence granted 
tq him by a sub&equent law, to which he was not 
entitled at the time when the act for which the 
penalty is given, was performed; he must take 
it, s\ibject to such terms and conditions, as the 
legislature, at the time it passed the beneficial 
law, or at any future time, might please to pre- 
scribe. 

Action upon an embargo bond given by the 
defendant, on the 27th of December, 1807, 
with condition to reland the cargo taken in 
for Portland, within the United States, the 
dangers of the seas only excepted. It ap- 
peared in evidence, that the vessel sailed on 
her voyage, and on the 3d of January, 1808, 
had proceeded as far as the Nantucket 
shoals, when she got on them, and the 
weather became so boisterous and severe, 
that the men were nearly disabled, by the 
frost, from navigating the vessel; and they 
applied to the master to leave the coast, and 
seek some more southern port. The wind, 
-which opposed their progress to Portland, 
was favourable for Charleston; and the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 6 Cranch (10 U. S.) 171.] 



master determined to steer for that port. 
On the 10th, the vessel came off Charleston, 
but the wind was such as to prevent her 
from approaching it; and the disability of 
the crew still continuing, the master was 
compelled to steer her before the wind, and 
to proceed to the southward. He then de- 
termined to proceed to Porto Rico to repair,, 
the vessel having suffered considerably by 
the weather, and being in a leaky condition. 
She arrived at Porto Rico on the 17th; and 
on the 28th, she was ordered by the govern- 
or to unload, and was, by the same order,, 
prohibited from taking away her cargo from 
the island, but was permitted to dispose of 
it there. The captain accordingly sold his 
cargo, repaired his vessel, and. returned to- 
the United States on the 9th of March. It 
appeared in evidence, that the vessel, when 
at Porto Rico, could not have returned to- 
the United States without repairing. 

The reality of the necessity, which com- 
pelled the defendant to put into Porto Rico, 
or from returning with his cargo to the 
United States, was questioned by the dis- 
trict attorney. _ But if the evidence was be- 
lieved, he contended, that the prohibition of 
the governor to bring away the cargo, was 
not a peril of tbe sea— as to what ai*e dan- 
gers of the sea, he cited Abbot, 202, 205, 
203, 204, 207-209, 211; 1 T. Rep. 31. 1 Bac. 
Abr. 555. Park, 61. Peake, 212, 262. 2; 
Marsh. 418. Park, 63. Bunb. 37. If the de- 
fendant relied upon the act of the 12th of 
March 1808 [2 Stat. 473], which speaks of un- 
avoidable accidents, it was contended that 
there must be a loss by unavoidable accidents 
which did not happen in this case; and, at all 
events, the enforcing law declares, that this 
evidence shall not be given, except upon 
terms which have not been complied with. 

Hopkinson, IngersoU, Levy, and Peters, for 
the defendants, contended, that what consti- 
tuted a peril of the sea, was matter of fact 
for the jury, under direction of the court. 
Abbot, 165. That the order to land, and the- 
pix)hibition to carry away the cargo, were a 
consequence of the vessel being forced into- 
Porto Rico in distress, and were a peril of 
the sea. That the vessel was incapable of 
returning from Porto Rico, without repairs, 
which the defendant was not bound to- 
make, in order to save his bond. But, at 
all events, the act of the 12th of March 
was conclusive; and if the enforcing act 
was to be construed so as to deprive the de- 
fendant of the advantage granted by this 
law, it was ex post facto, and void. But, 
in truth, the enforcing act, by declaring that 
if the certiiicate of relanding shall not be 
returned in two months from the date of the 
bond, suit shall be brought, shows that the 
law can only apply in cases where the bond 
has been given within two months of the 
passage of the law. As to the construction 
of laws, and their invalidity if unjust or 
impossible, Bonham's Case [8 Coke, 114] 
Plow. 205, was cited. 
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WASHINGTON, Circuit Jtistace (charging 
jury). After stating tlie eyidence— the first 
question is, whether the defendant was pre- 
vented, by a peril of the sea, from relanding 
his cargo at some port in the United States? 
What constitutes a peril of the sea, is a ques- 
tion of law. Whether the defendant was pre- 
Tented by such peril from complying with 
the condition of his bond', is a fact for you 
to determine. It is true, the question will 
sometimes become, in process of time, a point 
of law, which, depending originally on ex- 
traneous evidence, had been submitted to 
the determination of the jury, as a question 
of fact. In mercantile transactions, particu- 
larly, it has often become necessary, in or- 
der to arrive at the real intention of the par- 
ties, to inquire into the meaning of certain 
phrases, used in commercial instruments, per- 
fectly well understood by those who use 
them, but which are otherwise ambiguous, 
and sometimes unintelligible. When the 
meaning of those terms is once ascertained, 
public convenience requires that tney snould 
receive a legal definition, and be considered 
as immutable. Infinite confusion and uncer- 
tainty would prevail in legal proceedings, if 
the construction of commercial any more than 
of other instruments, should be confided to 
the jury, who might in one case decide one 
way, and vary it in some other, so as in truth 
to afford in none a rule by which men should 
govern themselves. 

What, then, is the meaning of the expres- 
sion, "perils of the sea?" Without attempt- 
ing a definition which should include every 
possible case, it=' may safely be laid down, 
that the accident, which is attributable to 
this cause, must happen without any fault 
or negligence in the master, and must oc- 
cur at sea; or if on land, it must be the im- 
mediate and necessary consequence of a 
peril happening at sea; such as tempests, 
lightning, loss by pirates, injuries sustained 
by being ran foul of by another vessel, and 
the like. If a peril of the sea has occurred, 
but is not the immediate cause of tlie loss, it 
cannot be fairly brought within the excep- 
tion; and in this light I view the order of 
the government of Porto Rico in relation to 
this cai-go. Adverse winds and severe weath- 
er, perils unquestionably of the sea, were 
the immediate cause of this vessel putting 
into Porto Kico, in a disabled state; and the 
order of the government to sell the cargo, was 
the immediate cause of the defendant's dis- 
ability to comply with the condition of his 
bond. A peril of the sea was the remote 
cause, by placing her in a situation to sustain 
this injury by the operation of a new cause, 
but was not itself the cause. The order of 
the government, therefore, is not to be con- 
sidered as within the exception. But never- 
theless, the defendant was, independent of 
this order, prevented by a perE of tne sea 
from relanding his cargo in the United States, 
if the evidence be believed by the jury; be- 



cause, by that evidence, it appears, that by 
storms and cold weather, the vessel was not 
only forced into Porto Rico, but arrived there 
in so disabled a state, that she could not, 
without danger to the lives of the crew, have 
returned to the United States. What then 
was to be done? The answer is plain— The 
master was bound to repair if he could, be- 
cause the perils of the sea had interrupted 
the voyage. He was bound to do all in his 
power to return with his cargo to the United 
States, in order to save his bond. This case 
has, we think, been very correctly likened by 
the district attorney to that of a biU of lading. 
In the one, the master obliges himself to 
land the cargo at a specified port; in the 
other, at any port in the United States; and 
the excuse for not doing so, is the same in 
both. In the one, the master, if forced by 
stress of weather to seek an intermediate 
port, must repair his vessel, if he can, in or- 
der to carry his cargo safely to the port to 
which it is destined. This he must do, if 
he would avoid the claim of the freighter 
for damages, for a non-compliance with his 
contract. And if ,he means to go farther, 
and entitle himself to his freight, he must 
carry the goods, though in some other vessel, 
if it be not in his power to repair his own. 
The question then is, could the defendant 
in this case, have repaired his vessel, to the 
end of complying with his obligation to the 
United States? For if after repairing, the 
government which permitted him to do so, 
prohibited his departure with the cargo, he 
was not bound to repair at all in relation to 
this contract; and without repairing, he 
could not return with his cargo, in conse- 
quence of a peril of the sea. If the law 
obliges him to do what he can, in order to 
excuse himself for a non-compliance with his 
engagement, it imposes this obligation, for 
no other reason than that, by doing so, he 
may comply. But if, after repairing, he is 
still prevented from performing what alone 
the contract contemplates, the law would 
operate most capriciously and unjustly, were 
it to punish him for a non-compliance. It 
is true, the defendant cannot plead the pl-e- 
vention of the government, as a peril of ;the 
sea; but he may avail himself of it, as an 
excuse for not removing a disability which 
a peril of the sea had produced; and, in this 
point of view, that order furnishes this de- 
fendant a complete defence, if his conduct 
throughout has been fair, and no fault or 
negligence is imputable to him.. 

This opinion would seem to render the con- 
sideration of the other points made in the 
cause, unnecessary. But as it is possible the 
jury may not think, from the evidence, that 
this vessel was disabled from returning to 
the United States without being repaired; 
—as there may be cases for trial, where no 
such disability had resulted. from the perils 
of the sea,— and a gentleman concerned in 
those cases has been heard upon those other 
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points; it would be improper in the court not 
to notice them. 

The defendant urges, that although the 
jury should not think his case to he within 
the exception of perils of the sea, he is never- 
theless permitted, by the act of the 12th of 
March 1808, to excuse himself, by proving 
that he was prevented, by unavoidable acci- 
dent, from relanding his cargo In the United 
States; and that the conduct of the govern- 
ment of Porto Rico comes within this de- 
scription. On the other side, it is contended, 
that it is not enough, under this law, to prove 
unavoidable accident, unless it was aecom- 
pam"ed by a loss of the property; which did 
not happen in this case, the defendant hav- 
ing received the full value of his cargo. 

The truth is, that the words of the law 
will bear either construction. It may be 
read thus: "Judgment shall be rendered, 
unless proof be made of relanding, or of loss 
by sea, or of other unavoidable accident." 
Or thus: "unless proof be made of relanding, 
or of loss by sea, or by (viz. loss by) other 
unavoidable accident." In such a ease, it 
is the business of the court to prefer that in- 
terpretation which is most reasonable, and 
consistent with the intent of the legislature, 
so far as it can be collected from the whole 
system The object of the law, was to pre- 
vent the cargoes of vessels destined from 
one port in the United States to another, 
from going to foreign ports; and to punish 
those who should violate this policy. But 
it was not deemed just to involve in the same 
fate, those who could, and those who could 
not, comply with the law. Perils of the sea 
were therefore admitted as an excuse, by the 
first law. But this did not comprehend oth- 
er perils, equally insurmountable, and con- 
sequently, equally excusable. This law, 
therefore, enlarges the ground of excuse, and 
gives to the obligor an additional defence. 
But why should he be excused, in case of a 
loss by unavoidable accident, and be guilty, 
if prevented by the same accident from com- 
plying with his engagement? He would 
not be less guilty in the one case than in 
the other, because he was more unfortunate. 

But we are not left to conjecture as to the 
meaning of the legislature upon this sub- 
ject; that body having subsequently given 
a legislative construction of the words, "oth- 
er unavoidable accident" The act common- 
ly called the enforcing law, declares, that 
judgment shall be rendered, unless proof be 
given of relanding, or loss of the vessel; thus 
far changing the situation of the party, as 
to require a loss of the vessel, instead of a 
loss generally to be proved, or perhaps ex- 
plaining a loss by sea to mean, a loss of 
the vessel by sea. How far such a change 
is to be supported, in a ease to which this 
law applies retrospectively, need not bow be 
decided positively; or how far the other 
parts of the law can be made to operate 
against the obligor, will be shortly noticed 



hereafter. But upon the point we are now 
considering, it is to be observed, that the 
law then proceeds to declare, that in such 
suit, no plea shall be filed, or evidence giv- 
en of capture, distress, or other unavoidable 
accident except upon certain conditions. 
Now, where was the necessity of this prohibi- 
tion to make such a. defence, unless some for- 
mer law had permitted it? For certainly, if no 
former law had authorized it, it would have 
been the duty of the court, as much so as it 
is made their duty by this law, to overrule 
such plea, and to exclude such evidence. 
There is no law, but that of the 12th of 
March, which allows the defendant to give 
evidence of unavoidable accident; and con- 
sequently, this law must refer to that. This 
law, then, by declaring that unavoidable ac- 
cident shall be no defence, admits that be- 
fore that period it would have been a defence, 
though not accompanied by a loss of vessel 
or cargo. 

But it is said, that this construction would 
make unavoidable accident an excuse, 
though it should be attended by no conse- 
quences material to the voyage; as, for in- 
stance, injury to the vessel or cargo, which, 
however, might not prevent the latter from 
being relanded. This construction could 
never be supported, because from the first 
embargo law to the last, the only questioiT 
was, whether the defendant had been pre- 
vented from relanding the cargo by those cir- 
cumstances which are allowed to excuse him. 
If, then, under either^of the laws, he shoTild 
prove the accident, without which he could 
not be excused, it is necessary for him al- 
so to prove, that the happening of that ac- 
cident prevented him from complying with 
his obligation. And he must go farther, and 
satisfy the jury that the accident was un- 
avoidable, and clear himself also from all 
imputation of fault or negligence; which is 
an answer to the other objection stated by 
the district attorney to this construction, that 
it would open a door to fraud and collusion. 

But it was said, on behalf of the United 
States, that if the defendant will avail him- 
self o^ the new defence allowed by the act 
of the 12th of March, which was given after 
he had incurred a forfeiture of the bond, he 
must take it upon the conditions superadded 
by the enforcing law. To this it is replied 
by the defendant, that the enforcing law, 
in respect to cases occurring before its pas- 
sage, and coming within its operation, is ex 
post facto, and void. To a certain extent, 
this may be true. An ex post facto law is 
one which in its operation makes that crimi- 
nal or penal, which was not so at the time 
the action was performed; or which increas- 
es the punishment; or in short, which, in 
relation to the offence, or its consequences, al- 
ters the situation of a party, to his disad- 
vantage. 

But a law may be ex post facto, in some 
respects, and not so in others— may be ex 



[26 Fed. Gas. page 87] 



(Case No. 15,286) U. S. v. HALLOEAN 



post facto as to B, and perfectly justifiable 
as to G. In the former ease, the court do 
not declare the law void, but that it cannot 
operate against that party. If the enforcing 
law applies to this case, there can be no 
doubt that so far as it takes away or im- 
pairs the defence which the law had provided 
the defendant, at the time when the con- 
dition of this bond became forfeited, it is ex 
post facto, and inoperative; for, under the 
existing law at that time, it was sufficient 
for the defendant to prove prevention, by 
any peril of the sea, happening to vessel 
or cargo; but under the enforcing law, he 
must prove a loss of the vessel, which may 
not have happened, and yet a peril of the 
sea may have totally prevented his reland- 
ing the cargo in the United States. But if 
the defendant has once incurred a forfei- 
ture, and seeks to avail himself of a defence 
granted him by a subsequent law, to which 
he was not entitled at the time when the act 
for which the penalty is given was perform- 
ed, he must take it, subject to such terms 
and conditions as the legislature, at the time 
when it passed this beneficial law, or at any 
future time, might please to prescribe. In 
such case, the subsequent law cannot be 
denominated ex post facto, because it does 
not in any respect change the condition of 
the party from what it was when the act 
was performeu. But the enforcing act, in' 
respect to preceding cases, can only be con- 
strued to extend to such as admitted of a 
certificate of relanding being returned to 
the collector, within two months from the 
date of the bond; for it cannot be supposed, 
that the legislature intended to require an 
impossibility; and every construction Should 
be avoided, if practicable, which would lead 
to such an absurdity. The enforcing law, 
therefore, does not extend retrospectively to 
any case where the bond had been given two 
months before the law passed; and of course, 
the defendant, in this case, may avail him- 
self of his defence of prevention by unavoid- 
able accidents, without submitting to the 
conditions prescribed in the enforcing law. 
As to the validity of this law, in relation to 
cases to which it does apply retrospectively, 
we give no opinion, although unquestionably 
the court entertains one upon the subject. 

Upon the whole, then, if no fault, negli- 
gence, or unfair conduct, is imputable to the 
defendant in going to Porto Rico, and dis- 
posing of his cargo, his non-compliance with 
the condition of his bond is excused, as well 
by a peril of the sea, which prevented him, 
as by unavoidable accidents; and in case 
the jury believe the evidence, and are satis- 
fled of the entire fairness of the defendant's 
conduct, the verdict ought to b'e in his fa- 
vour. 

Verdict for defendant. 

[A writ of error was subsequently sued out 
from the supreme court, where the judgment 
of this court was afiBrmed. 6 Cranch (10 U. 
S.) 171.] 



Case 3Jro. 15,286. 

UNITED STATES v. HALIjORAN.et al. 

[14 Blatchf. 1; 1 22 Int. Rev. Eec. 321; 14 

Alb. Law J. 279; 11 Am. Law Rev. 379; 

24 Pittsb. Leg. J. 39.] 

Circuit Court, S- D. New York. Oct: 3, 1S76. 

Inteksal Revenue — Distillery — SIeasdre of 
Tasatios — Assessment — Actiox upon Bond. 

1. Under the 20th section of the act of July 
20th, 1868 (15 Stat. 133), the producing ca- 
pacity of a distillery, and not the amount of 
spirits produced, is made the measure of taxa- 
tion. 

2. An assessment by an officer is not a con- 
dition precedent to a collection of taxes, when the 
statute prescribes the amount to be paid; and 
such amount can he recovered in an action of 
debt 

[Cited in Folsom v. U. S., 21 Fed. 37; U. S. 
V. Bristow, 20 Fed. 379.] 

3. In an action upon a distiller's bond, an er- 
roneous assessment, which did not include the 
amount actually due, as prescribed by the stat- 
ute, is not conclusive against the government. 

At law. 

Roger M. Sherman, Asst. Dist. Atty., for 
the United States. 
Robertson & Close, for defendant Devlin. 

SHIPMAN, District Judge. This action 
was tried by the court upon an agreed state- 
ment of facts which is made a part of the 
record. It is only necessary to give briefly 
the conclusions of law which I think are 
applicable to the case. The producing ca- 
pacity of the distillery of [John] Halloran 
was duly and truly fixed, by a survey, made 
in accordance with the provisions of the 
10th section of the act imposing taxes on 
distilled spirits, approved July 20th, 1868 
(15 Stat. 129), at 1,530 gallons of spirits per 
diem, eighty per centum thereof being 
1,224 gallons. The government claims to re- 
cover of the defendants as follows: A tax 
of fifty cents per gallon upon 12,240 gallons, 
the same being 80 per cent, of the admit- 
ted producing capacity of said distillery for 
the ten days during which the distillery 
was operated in March, 1869, amounting to 
$6,120; also upon the barrel tax on said 
quantity of spirits, at 40 gallons per barrel, 
being 306 barrels, at $4, amounting to ?1,- 
225; the per diem tax, which it is admitted 
amounts to ?78b; the per diem tax upon the 
days during which the distillery was admit- 
ted to have been suspended $28,— total 58,- 
153. Said Halloran actually manufactured, 
during said period, ll,134co/ig(j gallons of 
spirits, and no more, which was ascertained 
and determined by the assessor to be the en- 
tire amount which the distiller manufactur- 
ed, and upon this amount he paid, at the 
late of fifty cents per gallon ?5,567.20; the 
amount of barrel tax and per diem tax col- 
lected by distraint was $1,496; the amount 
paid upon barrel tax by Halloran, was $100, 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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—amount paid $7,163.20. Balance of taxes 
claimed to be due ?98a80. 

1. The 20th section of the act of July 20th, 
1868 (15 Stat. 133), made the producing ca- 
pacity, under the above recited facts, and 
not the amount produced, the measure of 
taxation; "At all -events, the distiller was 
made taxable for a production of spirits 
not less than 80 per cent, of the producing 
capacity of his distillery, as determined by 
the survey, whether that quantity was ac- 
tually produced by him or not, or whether 
he used a bushel of grain or not. Eighty 
per cent, of the estimated, (not the actual,) 
capacity of the distillery was the smallest 
amount for which he was made taxable. 
If he actually produced more, or if the quan- 
tity of grain or other materials used foi* 
distillation, as ascextained by the assessor, 
showed a larger production, he was made 
taxable to the full extent of that production 
thus shown." The Collector v. Beggs, 17 
Wall [84 U. S.] 182; Pahlman v. The Col- 
lector, 20 Wall. [87 U. S.] 189. 

2. An assessment by an officer is not a 
condition precedent to the collection of tax- 
es, when the statute prescribes the amount 
to be paid, and this amount can be recover- 
ed in an action of debt. "An assessment 
is only determining the value of the thing 
taxed, and the amount of the tax required 
of each individual. It may be made by des- 
ignated officers or by the law itself." Dol- 
lar Sav. Bank v. U. S., 19 Wall. [86 U. S.] 
227. The 20th section of the act of July 
20th, 1868, indeed, requires that the assessor 
shall determine whether the distiller has 
accounted, in his return, for the product of 
the materials which he used, and a rule is 
prescribed by which such ascertainment 
shall be made. No question is raised, in 
this case, that the true amount of spirits 
which was actually made, or which should 
have been made, was not returned and cor- 
rectly ascertained by the assessor. It is ad- 
mitted, that the spirits actually made did 
not equal eighty per cent, of the producing 
capacity. Under these facts, the law itself, 
and the assessor, determined that the meas- 
ure of the taxation to be imposed upon the 
distiller was eighty per cent of the produ- 
cing capacity. He had become liable to pay 
upon the eighty per cent., and might have 
been liable to pay more, in case he had pro- 
duced beyond the minimum rate, or if the 
quantity of grain used for distillation, as 
ascertained by the assessor, showed a larger 
production. 

3. In an action upon the distiller's bond, 
an erroneous assessment, which did not in- 
clude the amount actually due, as prescrib- 
ed by the statute, is not conclusive against 
the government. It is claimed by the de- 
fendant that the assessor had assessed up- 
on the distiller's return, and had found that 
?1,496 only was due for barrel tax and per 
diem tax, which amount was collected by 
distraint, and that the assessment so made 



and paid is final and conclusive, and the 
government can have no action for the re- 
covery of any tax for the month of March, 
even though the tax which was collected 
was for a less sum than might have been 
assessed under the law. The principles 
which have been declared in Dollar Sav. 
Bank V. U. S., 19 Wall. [86 U. S.] 227, and 
in Clinkenbeard v. U. S., 21 Wall. [88 U. 
S.] 65, seem to be decisive upon this point. 
In the former case, it was held that an ac- 
tion of debt would lie to recover an amount 
due for taxes which had not been assessed. 
The latter case decided, that, in an action 
against a distiller, upon his bond, to recover 
the amount of an assessed tax, the assess- 
ment, though not appealed from, was not 
res adjudicata, and was not conclusive, and 
that the defendant was not precluded from 
showing its erroneous character. The gov- 
ernment is not suing upon the assessment 
of the officer, but has resorted to an action 
of debt, to recover a tax which has never 
been assessed in accordance with the stat- 
ute. The assessment which was made is 
not such a judgment or decree as to bind 
the government in this collateral proceed- 
ing. 

Let judgment be entered in favor of the 
plaintiffs, for $9S98o/ioo, and interest from 
the date of the amendment of the declara- 
tion. 



Case Wo. 15,S87. 

UNITED STATES v. HALSTED et al. 

[6 Ben. 205.] i 

District Court, N. D. New York. Oct, 1872. 

InteekalBevendb— Bond of Collector — ^Plead- 
ing — EXECCTIXQ BONB IN BLANK. 

1. To an action in debt on the bond given by 
a collector of intersal revenue against such col- 
lector and his sureties, the .defendants joined in 
pleading non est factum: 

2. Eeld^ that, under such a joint plea, the de- 
fendants must sustain it as to all, or fail as to 
all. 

3. The execution of such a bond by the sure- 
ties, with the date left blank, authorizes the 
principal to fill the blank at his discretion. 

At law. 

HALL, District Judge. This suit is prose- 
cuted by the United States against John B. 
Halsted, late a collector of internal revenue 
for the 29th district of New York, and nine- 
teen others, as his surviving sureties, upon 
his official bond as such collector, bearing 
date March 28, 1863. The declaration is in 
debt upon this bond, and assigns breaches 
of the condition of the bond, by failure to ac- 
count for an^ pay over moneys of the United 
States which came into the hands of said 
Halsted, as such collector. The defendants 
appeared and joined in pleading non est 

I" [Reported by Robert D. Benedict, Esq., and 
here reprintefl by permission.] 
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factum and performance. The cause Tvas, 
by stipulation, referred to P. L. Ely, Esq., as 
referee, who reported in favor of the United 
States, and assessed their damages, by rea- 
son of the breaches assigned, at $25,450.48. 

The defendants excepted to all the mate- 
rial findings of fact reported by the referee, 
and to his conclusions of law thereupon, and 
then moved to set aside the referee's report, 
as against the evidence and the law of the 
ease. The motion to set aside the report 
was, by stipulation between the counsel for 
the respective parties, heard, upon the min- 
utes of the testimony taten by the referee, 
and his report, and the exceptions thereto. 

It appears, upon the minutes of the referee, 
that the "original bond of the defendant 
John B. Halsted, as collector of internal rev- 
enue, * « * executed by him, said Hal- 
sted, and the other defendants, bearing date 
March 28, 1863 (being the bond declared up- 
on)," was put in evidence by the district at- 
torney, without objection; though it was aft- 
erwards stated that it was understood that 
the defendants might thereafter make such 
objection to the evidence (then) already giv- 
en (which included said bond) as they should 
be advised, with the same force and effect as 
though made at the offering thereof. 

The execution of tliis-bond by the several 
obligors was afterwards sworn to by Alonzo 
B. Rose, a justice of the peace, and a sub- 
scribing witness to the bond. He also testi- 
fied that his son's signature as subscribing 
witness to the execution of the bond by ail, 
except one, of the obligors, was genuine, and 
that his son died in April, 1868; and that 
the signature of Gilbert Scofield, as a wit- 
ness to the signature of the one obligor, was 
also genuine. He subsequently testified that 
the bond was executed in March, 1863; and 
that, at the same lime, the several sureties 
signed and swore to the affidavit of justifica- 
tion annexed. Gilbert Scofield testified to 
the due execution of the bond by the one 
obligor above mentioned, and also to the 
genuineness of the signature of Henry W. 
Bose, the said son of Alonzo B. Kose, whose 
name appeared as such subscribing witness. 
On a subsequent examination, Alonzo B. 
Rose testified to a charge against Halsted, 
for his services, as fixing the time of the 
execution of the bond in the last few days 
of March, 1SG3. 

The defendants Benson Tallman, John E. 
Lowing, Charles B. Briggs, Marcey W. Wil- 
mer, Alonzo Hopson, David Taggart, Peter 
Dunn, Joseph Ingham, Benjamin F. BristoJ, 
Lester B. Crigo, Levi Madison, John Ren- 
wide, George Wheeler, and William Bristol, 
were called as witnesses for themselves and 
their co-defendants, and all admitted that 
their signatures to the bond declared on, and 
to the affidavit of justification annexed, were 
authentic; but they all more or less positive- 



ly denied the execution of any bond, as sure 
ty for Halsted, after the 1st of October, 1862. 
It appeared, by the evidence, that Halsted 
was first appointed by the president in the 
recess of the senate, and prepared and exe- 
cuted, with certain sm'eties, an official bond, 
which was disapproved and rejected by the 
officer, - authorized by the treasury depart- 
ment to take his official bond and deliver his 
commission; and that, a few days after- 
wards, and in September, 1862, a new bond 
was executed, and approved and filed at 
Washington. It also appeared that Halsted, 
having been confirmed by the senate, in 
March, 1863, was recommissioned, and then 
forwarded the bond in suit to the treasury 
department, and the theory of the defence 
was, that iiie bond in suit was the one re- 
jected. But Alonzo B- Rose swore that he 
was one of the sureties on that bond, and 
there are other facts proved in the case, 
which very strongly tend to show that this 
position cannot be maintained. I am strong- 
ly inclined to the opinion, that the bond in 
suit was not the one so rejected, and that 
the defendants, who, after the lapse of more 
than seven years, swore that they executed 
no bond after the 1st of October, 18^, are 
mistaken— honestly mistaken— in so testify- 
ing, or, rather, are mistaken in their recollec- 
tion. 

At all events, the question is one of fact, 
and the finding of the referee upon such a 
question, when there is much evidence on 
both sides, and ground for serious doubt, 
should not be disturbed. The finding of the 
referee, upon that question, must be con- 
firmed. 

But aside from this, there are two objec- 
tions to this defence. The first is, that the 
defendants have all joined in the plea of non 
est factum, and that the defendant Halsted 
confesses its proper execution by himself; 
and there is no evidence to show "Uiat it was 
not executed by Christopher Post, Isaac V. 
Quaekenbush, Orace V. Whitcomb, and Levi 
Trusdell, who were living, and were not 
sworn as witnesses, or by Tabor and Keeton, 
who are dead. The defendants having put 
their defence upon the joint plea of non est 
factum, they must sustain it as to all, or fail 
as to all. U. S. v. Linn, 1 How. [42 U. S.] 
104. The second is, that, at most, the evi- 
dence shows the execution of a. bond, with a 
blank date, and the subsequent insertion of 
a date before its delivery to and acceptance 
by the officers of the government. The exe- 
cution of the bond as surety for Halsted, 
with the date in blank, would have author- 
ized him to fill the blank at his discretion, 
and the bond is, therefore, valid in the hands 
of the government. 

The motion to set aside the report is de- 
nied, and the report confirmed, and judgment 
final ordered thereon. 
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UNITED STATES v. HAaill/rON et al. 

[1 Cin. Law Bui. 27; 8 Chi. Leg. News, 211; 

22 Int. Rev. Kec. 106.] i 

Circuit Court, S. D. Ohio. Feb. Term, 1876. 
CosspjKACT — What Necessary to Constitgte — 

ClKCUMSTANTIAL EVIDENCE. 

1. To constitute a conspiracy under the 5440th 
section of the Revised Statutes of the United 
States, there must have been an agreement 
between the parties, a unity of design and pur- 
pose, and some act for the purpose of effecting 
the object of the conspiracy must have been 
done by some one of the parties charged. 

2. It is not necessary that the evidence should 
show the time when, or the place -where, or the 
precise terms of the agreement; but its existence 
may be established by circumstantial evidence. 

3. Circumstantial evidence to convict should be 
as full and satisfactory as direct and positive 
proof. 

4. After the existence of the conspiracy has 
been established by independent evidence, the 
acts and declarations of a conspirator done and 
made pending the conspiracy, and to effect its 
object and purpose, may be given in evidence 
against his eo-eonspirators. But the acts and 
declarations of one of the conspirators made and 
done after the termination of such eonspiracj 
are not admissible, except as against the party 
who does the act or makes the declarations. 

5. The rule as to reasonable doubt and char- 
acter explained. 

6. If two only be charged with a conspiracy, 
and one be acquitted, the other must also be 
acquitted. But if they be charged with other 
persons unknown, and the evidence satisfies the 
jury that one of them conspired with the un- 
known person, he may be convicted. 

The indictment charged the defendants 
pa. H. Hamilton and Lewis A. Logan] with 
conspiring together to defraud the United 
States of its revenues; also with conspiring 
together to commit an offense against the 
United States. In three of the counts the 
defendants were charged with conspiring 
together and with persons to the grand jury 
unknown, to commit the offenses charged. 

W. M. Bateman, DisL Atty., G. Richards, 
and R. Dyer, for the Government. 

Butterworth & Vogeler and Young, Moul- 
ton & Johnston, for defendants. 

SWING-, District Judge. After reading the 
indictment, and calling the attention of the 
jury to the several charges contained there- 
in, and to the overt acts set out as having 
been done in furtherance of the conspiracy, 
the judge proceeded to define the crime- 
conspiracy— and also to point out the re- 
quirements of the 5440 section of the Re- 
vised Statutes, under which the indictment 
was found, which provides that, in pursu- 
ance of a conspiracy, there must have been 
committed by one or both the accused some 
overt act, " and this overt act must be set 
out in the indictment and proved as alleged. 
The court say: "The crime of conspiracy is 
one seldom established by direct or positive 

1 [8 Chi. Leg. News, 211, and 22 Int. Rev. 
Rec. 106, contain only partial reports.] 



testimony, but from its very nature is usual- 
ly established by what is known to the law 
as circumstantial evidence, i. e., by proof of 
the existence of such facts as authorize the 
jury to infer the existence of that which 
constitutes the offense, as that there was a 
unity of design— a unity of purpose, an 
agreement, or combination between the ac- 
cused, to do the thing charged. In this 
unity of design and purpose, this agree- 
ment or combination to do the prohibited 
acts, consists the crime of conspii-acy." 

The statute under which this indictment is 
drawn requires, not only that there should 
be a conspiracy to commit the offense char- 
ged, but that in pursuance of the object of 
the conspiracy, and to effect the object and 
purpose thereof, one or more of the de- 
fendants shall do some act, and such act 
shall be distinctly alleged in the indictment 
and proved as alleged. Therefore the evi- 
dence must show: First, the conspiracy, 
that is, the agreement, the combination, the 
common design, the common purpose, to do 
the thing charged, to-wit, to defraud the 
United States of its revenue, to commit an 
offense against the United States; and, sec- 
ondly, if the evidence shows the existence 
of such conspiracy, it must be shown that 
one or more of the defendants, in pursuance 
of such conspiracy, and to effect the object 
and purpose thereof, did one or more of the 
overt acts charged in the indictment If 
both these propositions are found In the 
affirmative the defendants are guilty, and 
such should be the verdict. 

It must appear from the evidence that the 
conspiracy was formed, that it was formed 
for the purpose charged in the indictment, 
that at least one of the overt acts charged 
was done, and that it was done for the pur- 
pose, and with the intent to carry into effect 
the object and end of the conspiracy. If 
the conspiracy was formed, but not for the 
purpose charged, the defendants would not 
be guilty. If the overt acts alleged were 
done or committed, but not for the pui-pose 
and object of carrying into effect the con- 
spiracy, the defendants would not be guilty. 
There must be the guilty intention to do- 
the thing prohibited and the act done must 
have been so done to carry that intention into 
effect Where these are found, the offense 
is complete. 

It is not necessary the evidence should 
show you the time when, and the place 
where, it was made, or its precise terms. 
Neither is it necessary to establish its ex- 
istence by direct and positive proof; but it 
must be established by circumstantial evi- 
dence; the existence of such a state of 
facts and circumstances as wiU convince 
the jury that it was entered into between 
the parties; but the evidence to convict 
should be as full and satisfactory in the 
one case as in the other. It is enough in 
either case that the jury is satisfied beyond" 
a reasonable doubt of the guilt of the ac- 
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cused. The agreement must be first estab- 
lished, and then ^^hatever was said and 
done by either of the defendants while the 
conspiracy was pending, and in furtherance 
of its object and design, became the act 
and declaration of the other, but not so of 
acts and declarations made and done after 
the conspiracy was ended. 3 Greenl. By. 
§ 94; 1 Whart. Or. Law, 702, 703; Egner 
V. State, 25 Ohio St 464. 

In weighing circumstantial evidence', the 
jury should adopt for their guidance the 
following well established rules, which the 
law, in its justice and humanity, prescribes: 
Mrst, that the circumstances themselves 
must be fully established; second, that all 
the circumstances are consistent with the 
guilt of defendant;' third, that the circum- 
stances should be of a conclusive nature 
and tendency to prove the guilt -of the de- 
fendant; fourth, it is essential that the cir- 
cumstances should, to a moral certainty, 
convince the jury of the guilt of the defend- 
ant 

In the words of Greenleaf, where a crim- 
inal charge is to be proved by circum- 
stantial evidence, the proof ought to be not 
only consistent with the guilt of, the pris- 
oner, but inconsistent with any other ra- 
tional conclusion. Extract from Starkie, 865. 
The legal presumption of innocence remains 
with the prisoner all through the case, and 
ceases only when the evidence establishes, 
In the minds of the jury, beyond a reason- 
able doubt, the guilt of the prisoner. The 
reasonable doubt referred to, is such a 
doubt as arises on an examination of the 
facts in the ease, as presented on the trial, 
and must be such as the juror would rely 
upon if acting upon matters of the- highest 
concern to himself. And this rule applies 
to each one of the facts which in the course 
of the trial it becomes necessary to prove, 
to establish the guilt of the accused, and 
for the reason, that where circumstantial 
evidence made up a number of facts, each 
forming a link in the chain, if any one of 
these facts shall not be satisfactorily proven, 
the evidence Is not sufficient to convict 
/Under the counts which charge the defend- 
/ ants with conspiring together, if one be 
acquitted, the other also must be acquitted 
I though he be guilty of doing the act charged. 
But under those coimts which charged them 
with conspiring with persons to the grand 
jurors unknown, if the evidence satisfies the 
jury, beyond a reasonable doubt, that al- 
though the defendants may not have con- 
spired together, yet if one of them did, in 
fact, with some third person, not named in 
the indictment and unknown, to commit the 
offenses charged, and either one of such 
persons did any one of the overt acts char- 
ged, the defendant who so conspired may 
be found guilty; but the same rules before 
Hdverted to govern in applying the evidence 
to such third person and the conspiracy 
with him. 



Evidence of previous good chai-acter Is to 
be weighed as other evidence. The purpose 
of such evidence is to show that the life 
and character of the defendants has been 
such as to render It Improbable that they 
would violate the laws of their country. 
Where circumstantial evidence is relied on 
to convict, the facts proven being offered to 
raise a presumption of guilt, the fact that 
the defendants have borne, themselves as 
honest men, and men of integrity, may be 
offered as evidence tending to rebut the pre- 
sumption of guilt arising upon other facts 
proven in the case; hence the evidence that 
a defendant has the reputation of being a 
man of honesty and integrity, should be 
weighed by the juiy as any other fact 
proven in the case, and its effect must be 
determined by the jury. The court in this 
adopts the rule laid down in the case of 
Stewart v. State, reported in 22 Ohio St 477. 

NOTE. After remaining out for two days, 
the jury came into court and inquired, whether, 
if they believed from the evidence that one of 
the defendants was not guilty, and as to the 
other they were unable to agree, they covld so 
return their verdict upon which Swing, J., char- 
ged them, that under the' three counts, char- 
ging them with conspiring with other persons, 
if they found from the evidence that one of the 
defendants had conspired, not with his , co-de- 
fendant but with other persons to the gov- 
ernment and jury unknown, they might find a 
verdict of guilty as to him and not gtiilty as to 
his co-defendant; that imder these three counts 
an acquittal of one was not an aeqmttal of both. 
If they were satisfied from the evidence that 
one of the defendants was not guilty, they 
might return a verdict of not guilty as to him; 
and if, as to the other defendant, they were 
unable to determine as to the fact of his conspir- 
ing with persons unknown, whether he was 
guilty, they might return as to him that they 
could not agree upon a verdict 

[Tlie jury found a verdict of not guilty as to 
Hamilton, and guilty as to Logan, in the three 
counts charging him with conspiring with other 
persons unknown.] 2 
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UNITED STATES v.- HAMILTON. 

[11 Chi. Leg. News, 386; 8 Reporter, 166; 1 
25 Int Rev. Rec. 217.] 

Circuit Court D. Oregon. June 5, 1879. 

FOllFEITUKE — PeXALTT — AmOUST OP-7VALUE OF 

Vessel. 

1. A forfeiture of a vessel or its value under 
section 4i43 of the Revised Statutes does not 
vest either in the government ahsolutely, but 
only from the time it elects which to take. 

2. The penalty given by said section 4143 is 
equal in amount to the value of the vessel at the 
time of the commission of the illegal act which 
causes the forfeiture;- and the amount of such 
penalty is not affected by any subsequent 
change in the value of said vessel, or its loss 
or destruction. 

In admiralty. 

Ruf us Mallory, for plaintiff. 
John W. WhaUey, for defendant 

a [From 22 Int Rev. Rec. 106.] 
1 [8 Reporter, 166, contains only a partial re- 
I)ort] 
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DEADY, District Judge. This action is 
brouglit to enforce an alleged, forfeiture to 
the plaintiff of the value of the schooner 
Kate L. Heron under section 4143 of the Re- 
Tised Statutes. 

The complaint alleges that on January IT, 
1878, the defendant made application to the 
■colleelor of the district of Wallamet for the 
enrollment and license of said schooner in 
the coasting trade, and that in order to pro- 
■cure the same he then and there took and 
subscribed an oath, which contained, among 
■others, the statement that the defendant was 
"the true and sole owner" thereof, and that 
no subject of any foreign power was "di- 
rectly or indirectly by way of trust, con- 
fidence or otherwise interested therein, or in 
the profits or issues thereof;" whereas, in 
truth and in fact said defendant was not 
the sole owner of said schooner, but only of 
the one-half thereof, and the other half was 
owned by one Alexander McKenzie, a sub- 
ject of Great Britain; that at the time of 
taking said false oath said schooner, her 
tackle, apparel and furniture were of the 
value of the ?1,700, wherefore, and by force 
of the statute in such cases made and pro- 
vided the "defendant became and was and 
is indebted to the plaintiff In said sum of 
?1,700." The defendant demurs to the com- 
plaint, because it does not allege the value 
of the vessel at the commencement of t'he 
action, instead of the date of the oath. 

The statute under which the forfeiture is 
claimed provides that: "If any of the mat- 
ters of fact alleged in the oath taken by an 
■owner to obtain the registry of any vessel, 
which, within the knowledge of the party so 
swearing are not true, there shall be a for- 
feiture of the vessel together with the tackle, 
apparel and furniture, in respect to which 
the oath shall have been made or of the value 
thereof, to be recovered, with the costs of 
suit, of the person by whom the oath was 
made;" and by section 4312 of the Revised 
Statutes it is provided that the regulations 
concerning the registering of vessels shall 
■apply to the enrollment thereof. 

In U. S. V. Grundy, 3 Cranch [7 IT. S.] 338, 
it was held that under section 4 of the act 
of December 31, 1792 (1 Stat. 289), said sec- 
tion 4143 of the Revised Statutes, being 
taken therefrom— there was not an absolute 
forfeiture of either the vessel or its value to 
the United States, but only a right to elect 
which of the two it will take; and that un- 
til such election is made it has no vested 
right in either. Upon the authority of this 
<;ase, as well as upon th'e plain words of the 
statute, the value of this vessel was not for- 
feited to the United States until it elected to 
take it rather than the vessel by the com- 
mencement of this action on April 12, 1879. 

But still the question arises, at what time 
is this value to be estimated— at the date 
of the illegal act which caused the forfeiture 
or the time when it was claimed— the com- 
mencement of the action therefor? The dis- 



trict attorney contends that the defendant is 
liable for the value of the vessel at the date 
of the false statemerrt, for the reason that 
any other construction of the statute might 
result in the United States obtaining neither 
the vessel nor her value. The vessel may be 
lost or purposely destroyed before the cause 
of forfeiture is discovered, and therefore 
could not be taken, while her then value for 
the same reason would be exactly nothing. 
Counsel for the defendant contends that the 
value of the vessel must be estimated at the 
time of the election to take the same, and 
that if the vessel is lost before the action 
for the value is commenced, the right to re- 
cover the value is gone also, because the only 
right which the statute gives the United 
States is the right to elect between the for- 
feiture of the vessel and her value, which 
right does, not exist or cannot be exercised 
when either of them is no longer in esse. 

This is a penal statute and therefore not 
to be construed so as to include "cases other 
than those which clearly appear to have been 
intended by the legislature, and are fairly 
included in the language used to express such 
intention," however much they may appear 
to be within the reason or what is called the 
equity of it: U. S. v. Mattock [Case No. 15,- 
744]; U. S. V. HartweU, 6 WaU. [73 U. S.] 391. 
The statute gives the United States the right 
to recover from the defendant a penalty 
equal to. the value of the vessel concerning 
which he made the false statement. There 
is nothing in the language of section 4143 
which limits the amount of this penalty to 
her value at any particular time. But the 
most reasonable conclusion is that it was in- 
tended the penalty should be equal to the 
value of the vessd at the time of the com- 
mission of the act for which it was imposed. 
If the value at the time the action is brought 
to recover the penalty must be the measure 
of its amount it is liable to vary with the 
market for shipping- and the decrease or In- 
crease in value of the vessel from use or re- 
pairs. It can hardly be supposed that con- 
gress intended that this penalty might be 
increased 50 or 100 per centum, simply be- 
cause the action to recover it was not brought 
until the vessel was so increased in value 
by repairs or additions or a rise in the mar- 
ket value of such property; and it is just 
as imreasonable to suppose that it was in- 
tended the penalty may be diminished by a 
decrease in the value of the vessel after the 
commission of the illegal act and before the 
election to sue for it. 

The fact that neither the right to the ves- 
sel nor the penalty was vested in the United 
States, until it elected which to take, does 
not in my judgment affect this question. Of 
course, if it elects to take the vessel, it must 
take it as it finds it, however much depre- 
ciated in value; and if it is lost or destroyed 
before such election, its option in this re- 
spect is gone. But the forfeiture of the sum 
of money equal to the value of a vessel is 
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not the forfeiture of a specific thing bnt of a 
specific amount of money ^hich is not liahle 
to change or yary -with the wear and tear 
or change in the value of the vessel. The 
amount of the penalty is measured and fixed 
by the value of the vessel at the time the 
statute gives the right to recover it— the mo- 
ment of the commission of the illegal act. 
In effect this statute declared at the time 
of mailing this false statement— a penalty 
equal to the value of this vessel is forfeited 
to the United States, provided it elects to 
take it and sues for it within the time pre- 
scribed by law— that is, the then value and 
not the value at some future time when it 
might be more or less. 
The demurrer is overruled. 



Case Ho. 15,290. 

UNITED STATES v. HAMILTON. 

[1 Mason, 152.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

Criminal Jurisdiction— Foreign Port. 

Larceny committed on board an American ship, 
in an enclosed dock, in a foreign port, is not pun- 
ishable under the statute of the 30th of April, 
1790, c. 9, § 16 [1 Stat. 112]. 
[Cited in U. S- v. Morel, Case No. 15,807; U. 
S. V. New Bedford Bridge, Id. 15,867; U. 
S. V. Seagrist, Id. 16,245; U. S. v. Rodgers, 
150 U. S. 268, 14 Sup. Ct 116.] 

Indictment [against James Hamilton] for 
a larceny on the high seas against the act 
of the 30th of AprH, 1790, c. 9, § 16. Upon 
the trial it appeared, that the supposed lar- 
ceny was committed on board the Amer- 
ican ship Augusta, while she lay in an en- 
closed dock, in the port of Havre in France, 
into which dock the water was admitted 
only at- the will of the owners, 

G, Blake, for the United States. 

STORY, Circuit Justice. Upon this evi- 
dence the indictment is not maintained. 
The place, where the ship lay, was in no 
sense "the high seas." The admiralty has 
never held, that the waters of havens, 
where the tide ebbs and flows, are properly 
the high seas, unless those waters are with- 
out low-water mark. The common law has 
attempted a still more narrow construction 
of the terms. 

Verdict for the defendant 



Case ITo. 15,291. 

UNITED STATES v. HAMILTON et al. 

[1 Mason, 443.] i 

Circuit Court, D. Ma^aehusetts. Oct Term, 
1818. 

Seamen — ^Indictment for Revolt — High Se^as — 
Change op Master— Shipping Articles. 

On an indictment for an endeavour to make a 
revolt in a ship, founded on the 12th section of 

1 [Reported by William P. Mason, Esq.] 



the act of the 30th of April, 1790, c. 9 [1 Stat. 
115], it is not necessary to prove, that it was. 
committed on the high seas. If the master of a 
ship, after the commencement of the voyage, be 
by sidkness disabled from pursuing it, and a new 
master is appointedy the shipping contract with 
the seamen is not dissolved thereby. 
[Cited in U. S. v. Bladen, Case No. 14,606; 

U. S. V. Keefe, Id. 15,509; Joy v. Allen, Id. 

7,552; U. S. v. New Bedford Bridge,- Id. 

15,867; U. S. v. Staly, Id. 16.374; U. S. v. 

Seagrist, Id. 16,245; Es parte Byers, 32 

Fed. 407.] - 

Indictment against the defendants for an 
endeavour to make a revolt on, board the 
American ship Courier, against the statute 
of the 30th of April, 1790 (chapter 9, § 12). 
It appeared in evidence, that the defendants 
were mariners of the ship Courier, and ship- 
ped for a voyage "from Boston for a port 
or ports beyond the Cape of Good Hope, 
one or more times, and thence to her port 
of final discharge in the United States." 
The shipping articles were in the usual 
printed form, and began as follows:— "It 
is agreed between the master, seamen or 
mariners of the ship Courier, Henry Prince, 
Jr., master, or whoever else may go as mas- 
ter, now in the port of Boston, and bound 
for a port or ports beyond the Cape of 
Good Hope, &c. &c." The clause in italics 
was written in an appropriate blank. The 
ship sailed on her voyage from Boston on the 
27th day of September last, under the com- 
mand of Henry Prince, Jr.; and having 
proceeded nearly off Cape Cod, was, in eon- 
sequence of the alarming and sudden sick- 
ness of the master, obliged to put back in- 
to Salem on the same day. The ship re- 
mained there two or three days, waiting for 
the recovery of Capt. Prince; but his sick- 
ness continuing very dangerous, the owners 
concluded to appoint his father, Henry 
Prince (who was also a part owner) the 
master for the voyage. Accordingly, one 
of the principal owners went on board with 
the new master, stated the circumstances 
to tbe crew, and requested them to xmmoor 
the ship, which then lay in the main stream 
of Salem harbour, that she might proceed 
to sea. The seamen utterly refused; and 
declared, that they considered that their 
contract bound them only to go with the 
original master, and that by his inabilitj^ 
they were discharged from all further ob- 
ligations to the ship. Every effort was made 
to persuade them to return to duty, but 
they obstinately refused, and remained by 
themselves in a state of open mutiny, it 
became necessary, at last, to seek the inter- 
position of a civil oflOlcer to arrest some of 
the leaders; and when he came on board a 
scene of great confusion ensued, in which 
the seamen acted together, and opposed 
with force every attempt to arrest any of 
them, or to reduce them to obedience; and 
the officers were obliged to protect them- 
selves by resorting to their muskets and 
other weapons. Two of the defendants were- 
among the principal ringleaders; and after 
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a considerable struggle they were carried 
to prison. On the next day two of the de- 
fendants offered to return on hoard the ship; 
but Davis, the other one, remained ob- 
stinate in his refusal. 

S. L. Ejiapp, for the prisoners, contended: 
1st. That the offence was not cognizable in 
this court, it not being committed on the 
high seas, but in Salem harbour. 2dly. That 
the shipping articles were dissolved by the 
change of the master, and the seamen were 
not bound to go the voyage under a new 
master; and he likened it to the case of 
an apprenticeship, where, by the death of 
the master, the indentures are dissolved. 

G. Blake, Dist. Atty., for the United 
States, was stopped by the court 

STORY, Circuit Justice. The court do not 
admit the validity of elthei of the grounds 
assumed in this defence. The 12th section of 
the act,on which this indictment is founded, 
does not limit the offence to the high seas. It 
declares, that "if any seaman shall qpnfine 
the master of any ship or other vessel, or 
endeavour to maie a revolt in such ship, 
such person or persons so offending, &e. 
&c." The argument is, that because certain 
other offences, enumerated in the preceding 
part of this section, are limited to the high 
seas, or the seas, therefore the same limita- 
tion should be constructively given to • this 
clause. We have no authority to interpose 
any such limitation, unless the preceding 
connesion necessarily requires it, which it 
certainly does noL The clause in contro- 
versy is introduced by the disjunctive "or," 
and contains an enumeration of new sub- 
stantive offences; and as the mischief is 
the same, whether the offences be commit- 
ted in port or on the seas, we see nothing in 
the language, or in the policy of the law, to 
justify US in inserting a new restriction into 
the statute. 

As to the other point, it would be, suf- 
licient to say, that the very terms of the 
shipping articles remove the whole ground 
of argument. The words are, "Henry 
Prince, Jr., master, or whoever else shall 
go as master," How then can we say, that 
the contract is dissolved, when the very 
case, which has arisen, is specially provid- 
ed for? But we are clearly of opinion, that 
even without this clause the same rule must 
prevail. The shipping contract is not dis- 
solved by the substitution of a new master, 
in consequence of the sickness or death of 
the first master, during the voyage. It 
would be most disastrous to the interests of 
commerce, and to the interests of seamen 
themselves, if such a construction should 
prevail. The contract, though made by the 
master, is, in fact, a contract with the own- 
ers for the voyage; and it is not in the 
power of either party to put an end to it by 
the mere substitution of a new master. 
There is no implied condition, that the con- 



tract shall be void, unless the master, who 
makes the contract, continues to be master 
during the whole voyage. 

The case of apprenticeships does not ap- 
ply. That stands upon principles of public 
policy and personal confidence, which do not 
enter into the general contract of hire, ei- 
ther of mariners or of other persons. 

Gould it be contended for a moment, that 
the contract for wages was dissolved by the 
death of the owner during the voyage? 
And yet he is as much a contracting party 
as the master. If the evidence is believed, 
atid it is wholly uncontroverted, there is no 
doubt of the legal guilt of the prisoners. 

Verdict for the United States. 
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UNITED STATES v. HAMMOND et al. 

[4 Biss. 283.] 1 

Circuit Court, D. Indiana. Jan., 1869. 

EscKow — Intebxal Revenue — Action on Dis- 
TiLLEu's Bond — Plea. 

1. In a suit on a distiller's bond against him 
and his svureties, one of the sureties pleaded that 
he signed the bond and delivered it to the prin- 
cipal obligor on condition that it should not be 
delivered to the obligee till it was signed by one 
B; that said B never signed it; tliat the agent 
of the obligee, when he accepted and approved 
the bond, had notice of said conditional delivery; 
and that so the writing was not the surety's deed. 
Held, that as to the surety, the writing was a 
mere escrow, and that the plea was good. 

2. The condition of the bond ^vas that the 
principal obligor, a distiller, should faithfully 
comply with aU the rectuiremeiits of law in re- 
lation to distilled spirits. And the breach laid 
was that the principal obligor, having manufac- 
tured one thousand gallons of spirits at his dis- 
tillery, had sold and removed for sale the same 
therefrom without first paying the taxes thereon 
as required by law. Plea, that he did not sell 
or remove for sale said spirits or any part there- 
of without having first paid the tax thereon as 
required by law. Held, a good plea on general 
demurrer. 

McDONAXD, District Judge. This action 
is debt on a distiller's bond, conditioned for 
his faithful compliance with all the require- 
ments of the law in relation to distilled spir- 
its. The breach assigned is, that, having 
manufactured at his distillery one thousand 
gallons of spirits, he sold and removed for 
sale the same therefrom without first pay- 
ing the tax thereon as required by law. 

Three pleas have been filed, to the second 
and third of which, there are demurrers. 
And the question for decision is, whether 
these demurrers should be sustained, 

1. The second plea is a special non est 
factum. It is pleaded separately by Samuel 
F. Day, one of the defendants. This plea 
alleges that at the time when Day signed 
the. bond, the said Samuel H, Hammond, 
the principal in the bond, "promised to pro- 
cure the signature of one James M. Bratton 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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to said bona as co-security thereon; that 
the same was delivered to said Hammond 
for the purpose of getting the said Bratton's 
signature thereto, ' and not for the purpose 
of being delivered by said Hammond to the 
plaintiff until the said Bratton had signed 
the same; that at the time said Hammond 
delivered said bond to the plaintiff, the 
plaintiff had full notice that said bond was 
not to be delivered by the said Hammond 
until it was signed by the said Bratton"; 
that one William Bickell was tben and 
there a deputy collector of the district in 
which Hammond's distillery was situate, and 
was "the agent of the plaintiff to accept and 
approve said bond; and that when said bond 
was tendered to him for his acceptance by 
tbe said Hammond, the said Hammond stat- 
ed to the said Bickell, agent of the plaintiff 
as aforesaid, that said Day had signed said 
bond on condition that the same was not to 
be delivered until the said Bratton had signed 
the same." 

No oyer of the bond is of record; so that 
we cannot see whether, in the form in whicb 
it was approved, anytiiing on its face indi- 
cated that it was then in an imperfect con- 
dition. It is certain that the obligor of a 
bond cannot deliver it to the obligee on any 
condition so as to make it a mere escrow. 
A delivery to the obligee estops the obligor 
to say that it is not his deed. Foley v. Cow- 
gill, 5 Blackf. 18; Moss v. Riddle, 5 Crandi 
[10 U. S.] 351. It is equally clear that an 
instrument signed and sealed, and delivered 
to a stranger to it, on condition that it shall 
not be delivered to the obligee till the hap- 
pening of some designated event, is a mere 
escrow till that event happens. 2 Bl. Comm. 
307; 4 Kent, Comm. 454. 

But the case at bar differs from the case 
above supposed. Here the delivery by Day 
was not a delivery to the obligee of the 
bond, nor a delivery to a mere stranger to 
the bond, but a delivery to the principal 
obligor of the bond. And the question is, 
will such a delivery on a condition render it 
a mere escrow tiU the condition be perform- 
ed 2 On this question the authorities are 
very numeroxis and very conflicting. 

If the plea did not aver that, at the time 
of the delivery of the bond to the 'govern- 
ment, the plaintiff had notice of the condi- 
tional delivery by Day to Hammond, I should 
have felt more difficulty in pronouncing it 
a good defense. Though, even in that ease, 
there are bigli authorities for holding that 
the plea would be good. Pepper v. State, 22 
Ind. 399; People v. Bostwick, 32 N. Y. 445. 
But as the plea stands, I feel no difficulty 
in pronouncing it a good bar to this action. 

There is, indeed a class of cases which 
bold that a delivery of a bond by one obligor 
to another on a condition can never make 
it an escrow, but is equivalent to a deliv- 
ery of it to the principal. Of this class are 
the cases Taylor v. Craig, 2 J. J. jMarsh, 449; 
Bank of Commonwealth v. Gurry, 2 Dana, 
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143; Smith v. Moberly, 10 B. Mon. 266. And 
the case of Deardorff v. Foresman, 24 Ind. 
481, seems to go almost to tbe same extent. 

But I think that tbe weigM of authorities 
is strongly against the doctrine maintained 
in these cases. Even the case of Deardorff 
V. Foresman, supra, while it seems to bold 
that that a delivery by a siurety to his prin- 
cipal co-obligor on a condition can in no 
case make the bond an escrow, admits that 
if the officer who approves the bond, was at 
the time aware of the condition remaining 
unperformed, the bond is void as to such 
surety. 

Whatever conclusion ought to be drawn 
from decisions on this point made by courts 
of the several states, I consider that the su- 
preme court of the United States has set- 
tled the question, and that its authority 

binds me. 

In PawUng v. U. S., 4 Cranch [8 U. S.] 
219, it was held that a surety might deliver 
to the principal obligor a bond as an -escrow. 
In that case the names of other sureties 
were in the body of the bond; and the sure- 
ty, when he so delivered it, declared, not in 
the presence of the officer accepting and ap- 
proving it, but in the presence of his co-obli- 
gors, that he acknowledged the instrument, 
"but others are to sign it" Under such 
circumstances, it was held that a jury 
might well find that the instrument was 
a mere escrow till the "others" had signed 
it. 

In the ease of U. S. v. Leffler, 11 Pet. [30 
U. S.] 86, which was an action on a col- 
lector's bond, one of the sureties had been 
permitted to prove on the trial that he "had 
executed the bond on condition that others 
would execute it, which had not been done." 
And this was held to be right. 

So in Johnson v. Baker, 4 Bam. & Aid. 
440, before the execution of a composition 
deed, it was agreed in the presence of the 
surety to it, that it should be void unless all 
the creditors executed it. The surety there- 
upon signed it, and it was delivered to one of 
the creditors to obtain its execution by the 
other creditors, which never was done. And 
it was held to be a mere escrow. 

So, also, in Leaf v. Gibbs, 4 Car. & P. 466, 
where a person signed a note with a repre- 
sentation that others were to sign it, who 
never did, it was held that the party signing 
it was not liable on it, ucless he subsequent- 
ly waived the signing by others. 

The demurrer to the second plea is over- 
ruled. 

The third plea avers that the said Ham- 
mond "did not, -on the first day of July, 1868, 
or upon any other day, at said district or at 
any other place, sell or remove for sale one 
thousand gallons of distilled spirits or any 
other amount whatever, without having first 
paid the .tax thereon, as required by law." 

To this plea there is a special demurrer. 
The cause assigned is that it "does not suffi- 
ciently traverse the breach assigned in the 



U, S. V. HAMMOND (Case No. 15,293) 

declaration; the said traverse being in gen- 
eral terms, and not a particular traverse of 
eaeli assignment of breaches." 

It is difficult to see what this special cause 
of demurrer means. There is but one breach 
assigned in the declaration; and this plea neg- 
atives that breach in its very words. The 
only objection that could be raised to this 
plea is that it may possibly be faulty as con- 
taining a negative pregnant But the special 
cause of demurrer assigned would not reach 
this fault. Whether, if the plea were spe- 
cially demurred to for this cause, it should be 
held bad, I need not inqxiire. I am satisfied 
it is good on general demurrer. In Pullin v. 
Nicholas, 1 Lev. 83, which was debt on a bond 
conditioned to perform covenants, one of the 
covenants was that the obligor should not de- 
liver possession of certain premises to any 
but the obligee, or such person as should 
lawfully evict him. The defendant pleaded 
that he "did not deliver the possession to 
any but such as lawfully evicted him." On 
demurrer, this plea was held good. This case 
is cited and approved in Steph. PI. 383; and 
it seems to be in point on the plea under con- 
sideration. 

The demurrer to the third plea is overruled. 

NOTE. Consult U. S. v. Dair [Case No. 14,- 
913]. For a full discussion of the plea of non 
est factum, and delivery in escrow, consult Foy 
y. Blaekstone, 31 III. 538; Furness v. Williams, 
11,111. 229; Neely v. Lrewis, 5 Gilman, 31; 
P"ce V. Pittsburgh, Ft. W. & C. R. Co., 34 111. 
13; White v Bailey, 14 Conn. 275; Coe v. 
Turner, 5 Conn. 92; Carr v. Hoxie [Case No. 
2,438]; Jackson v. Rowland, 6 Wend. 666. 
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Case ISTo. 15,393. 

«> UNITED STATES v. HAMMOND. 

[1 Cranch, O. 0. 15.] i 

Circuit Cou'i:, District of Columbia. July 
Term, 1801. 

District op Columbia — Fedfral Jurisdiction 
OVER — Laboent — Court of Examiners. 

1. The Jurisdiction of the TJnited States over 
the District of Columbia vested on the first Mon- 
day in December, 1800. 

2. An indictment at common law, for larcenv, 
can be sustained in Alexandria county, although 
the punishment lias been altered by statute. 

3. Judgment cannot be arrested because there 
was no previous court of examiners. 

John Hammond was, at the last term, in- 
dicted at common law, and convicted of 
stealing the goods of Margaret Lefferfy, on 
the 26th of February, 1801. A motion in ar- 
rest of judgment was made and continued 
to this term. The grounds of the motion 
were these:— (1) That the offence was not 
committed within the jurisdiction of this 
court; the theft having been committed 
on the 26th of February, 1801, and the act 
of congress which erected this court having 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



been passed on the 27th of February, 1801 
[2 Stat. 103]. (2) The indictment does not 
conclude against any statute. (3J There wa& 
no previous court of examiners, according 
to the laws of Virginia, 

Before KILTY, Chief Judge, and CRANCH 
and MARSHALL, Circuit Judges. 

CRANCH, Circuit Judge. As to the first 
esception, I am of opinion that the juris- 
diction over this district, vested in congress 
on the 1st Monday of December, 1800, the 
day on which, by law, the district became 
the seat of government That the crime 
was therefore an offence against the United 
States, and committed within the jurisdic- 
tion of this court. The second section of 
the act of cession, passed by the legislature 
of Virginia, on the 3d of December, 1780, is 
in these words, viz., "That a tract of country 
not exceeding ten miles square, or any lesser 
quantity, to be located within the limits 
of this state, and in any part thereof, as 
congress may by law direct, shall be, and 
the same is hereby forever ceded and re- 
linquished to the "congress and government 
of the United States, in full and absolute 
right and exclusive jurisdiction, as well of 
soil as of persons residing, or to reside 
thereon, pursuant to the tenor and effect of 
the 8th section of the 1st article of the 
constitution of government of the United 
States." That article has the following 
words: "The congress shall have power to 
exercise exclusive legislation over such dis- 
trict, not exceeding ten miles square, as 
may, by the cession of particular states, 
and the acceptance of congress, become the 
seat of the government of the United States." 
The jurisdiction ceded by Virginia could 
not vest or take effect until congress should 
be able, constitutionally, to exercise it; 
which they could not do, under the article 
of the constitution referred to by the act of 
cession, until the district should become the 
seat of the government of the United States. 
The act of cession, by referring to the con- 
stitution, must be understood to mean, that 
Virginia ceded a jurisdiction which was to 
vest, or take effect when the district ceded 
should become the seat of government. The 
"tenor and effect" of that section of the 
constitution is, that congress should imme- 
diately, upon taking possession of its per- 
manent seat, have the sole and exclusive 
jurisdiction over it; and the cession is ex- 
pressly stated to be according to that "ten- 
or and effect." It seems clear that Virginia 
did not part with her jurisdiction unti'l con- 
gress could exercise it, which, by the con- 
stitution, could not be until the district -be- 
came the seat of the government. 

On the first Monday of December, 1800, 
the District of Columbia, by law, and in 
fact, became the seat of the government of 
the United States. The words of the second 
section of the act of cession could not well 
be stronger or more effective than they are. 
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The tract of country whieli congress should 
locate, was "thereby forever ceded and re- 
linquished to the congress and government 
of the United States in full and absolute 
right and exclusive jurisdiction as well of 
soil as of persons residing and to reside 
thereon." Before this right of exclusive ju- 
risdiction could absolutely vest in the Unit- 
ed States, it was necessary, by the act of 
cession, and by the eighth section of the 
first article of the constitution of the United 
States, that three events only shoidd happen: 
(1) That the cession should be accepted by 
congress; (2) that it should be located and 
defined; and (3) that the district so accepted, 
located, and defined, should become the sfeat 
of government of the United States. All 
these events had happened on the first aion- 
day of December, 1800, being the day ap- 
pointed "by law for the removal of the seat 
of government. On that day, therefore, all 
the preliminary events having happened, the 
District of Columbia became vested in the 
congress and government of the United 
States, according to the impressive words 
of the act of cession, "in full and absolute 
right and exclusive jurisdiction as well of 
soil as of persons residing or to reside 
thereon." There can be no doubt in this 
case, if the fourth section of the act of ces- 
sion does not control the general expressions 
of the second section. Let us then consider 
what is the effect and operation of the fourth 
section. Here it becomes necessary to rec- 
ollect the legal rules of construction which 
are applicable to statutes and grants; one 
of which is, that the exception from the gen- 
eral terms of a grant shall be construed 
strictly. Another is, that in the same in- 
strument or the same statute, the same 
words are supposed to mean the same thing, 
and different words not necessarily convey- 
ing the same idea, are supposed to mean 
different things. No repugnancy or absurd- 
ity shall be presumed, especially in a stat- 
ute, if the words will bear such a construc- 
tion as to avoid it. All instruments and 
statutes shall be so construed, ut res magis 
valeat, quam pereat. 

Statutes being written with much caution, 
and enacted with great solemnity, every 
word is supposed to have been maturely 
considered, and to have an appropriate 
meaning. An act by which a state parts 
with a portion of its territory and jurisdic- 
tion, is one of the most important acts 
which a state can perform. It is an act 
which cannot, like the ordinary acts of leg- 
islation, be repealed, and we are therefore 
to presume that the legislature would be 
peculiarly cautious in the selection of words 
to express its meaning. The general expres- 
sions of the second section of the act of 
cession are, in some measure, affected by 
the proviso contained in the fourth section, 
which is in these words, viz.: "Provided 
that the jurisdiction of the laws of this com- 
monwealth over the persons and property of 
26FED.CAS. — 7 



individuals residing within the limits of the 
cession aforesaid, shall not cease or de- 
termine, until congress, having accepted the 
said cession, shall by law provide for the 
government thereof, under their jurisdiction, 
in manner provided by the article of the 
constitution before recited." 

We have before seen that by the second 
section of the act of cession, the jurisdic- 
tion was to vest in congress as soon as they 
should constitutionally become competent to 
exercise it, which period has, by subsequent 
events, been ascertained to be the first 
Monday of December, 1800. If the expres- 
sion in the proviso, "jurisdiction of the 
laws of this commonwealth over the persons 
and property of individuals," is supposed to 
include the whole idea of "full and absolute 
right and exclusive jurisdiction," which is 
ceded by the second section, then the legis- 
lature would in effect say, that we cede to 
the congress and government of the United 
States a certain district, the full and abso- 
lute jurisdiction over which shall vest in 
congress as soon as the said district shall 
become the seat of the government of the 
United States; provided, nevertheless, that 
the said jurisdiction shall not vest on the 
happening of that event, but on a subse- 
quent act which is to be done by congress, 
under, and by virtut of, the jurisdiction 
which we transfer. The absurdity of this 
construction is evident, and we must from 
thence infer that the expression, "jurisdic- 
tion of the laws over the persons and prop- 
erty of individuals," was not intended to 
convey the same idea as the former ex- 
pression, "full and absolute right and ex- 
elusive jurisdiction as vwell of soil as of per- 
sons." It must be evident that the expres- 
sion in the fouilh section is far less com- 
prehensive than that in the second. The 
terms "full and absolute right and exclusive 
jurisdiction as well of soil as of persons," 
comprehend the whole -complex idea of sov- 
ereignty; but the expression, "jurisdiction 
of the laws over the persons and property of 
individuals," conveys only a i>art of that 
idea. There is certainly a difference be- 
tween the whole sovereign authority of an 
independent state, which comprehends th^ 
political as well as legislative or municipal 
jurisdiction, and the simple effect of the 
laws enacted under and by virtue of its 
iuunicipal " or legislative power. When a 
state, possessed of sovereign authority, 
transfers to another state a part of its ter- 
ritory, in full and absolute right and exclu- 
sive jurisdiction, as well of soil as of per- 
sons residing or to reside thereon, it parts 
with its whole rights of sovereignty over 
such portion of its territory. It may, if it 
chooses, stipulate that the laws which were 
the rules of conduct in such portion of ter- 
ritory at the time of its cession, shall con- 
tinue in force, as rules of conduct, until al- 
tered by the state to which the territory is 
transferred; but in such case, those laws 
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would not derive their obligatory force from 
the continuance of the jurisdiction of the 
former sovereign of the territory, but from 
the compact between the two sovereign 
states, by which they became the laws of 
its new sovereign. 

The proviso in the fourth section appears 
to me to be nothing more than a stipulation 
that the laws of Virginia, as they should 
exist at the time of the actual transfer of 
the jurisdiction, should remain in force as 
law, until congress should otherwise pro- 
vide, under their jurisdiction. Virginia has 
stipulated, and the United States by their 
act of acceptance have assented; it is a 
mere matter of compact between two sover- 
eigns having full power to contract upon 
that subject. The jurisdiction of the laws, 
can mean nothing more than the operation 
of the laws; and so it was understood by 
congress, who, in their act of acceptance, 
have said: "Provided that the operation of 
the laws of the state within such district 
shall not be affected by this acceptance, un- 
til the time fixed for the removal of the 
government thereto, and until congress shall 
otherwise by law provide." 

What then is the operation of a law? A 
law is always in operation as long as it is 
the rule of conduct of the subject upon 
which it is intended to, operate; that is, as 
long as the subject is bound to obey it, or 
conform his conduct to its provisions. The 
operation of a law can be nothing more 
than the obligation of a law. A law ceases 
to operate when it is no longer obligatory, 
and as long as it is obligatory it is in full 
operation. The laws would not cease to 
operate upon the citizens of a state, al- 
• though it should happen that there was 
neither a court, a judge, or an officer of 
justice to punish a breach of those laws. 
In England it was formerly the case that 
upon every demise of the crown, every com- 
mission of every officer of justice expired; 
but it was never suggested that the opera- 
tion of the laws was in any degree affect- 
ed thereby. There is a great difference be- 
tween the operation of the laws, and the 
execution of the laws. A law may be in 
operation, and yet from a defect of courts 
or officers of justice, it may not be possible 
to carry it into execution. The operation 
of a law is a part of its very essence. It 
ceases to be a law when it is no longer 
operative. Congress may pass an act whose 
operation may commence on a future day, 
but untU that day arrives it does not be- 
come a law, it is only an act which at & 
future day is to become a law. If, in the 
mean time, before its operation commences, 
a person does an act which would be con- 
trary to that act of congress if committed 
after the time limited for its commence- 
ment, still that person commits no crime, no 
offence, and has done nothing against law. 
if congress should pass an act, and de- 
clare that the operation of that act should 
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commence on the first day of January next 
and continue until the first day of July 
following, it would not become a law until 
the first of January, and it would cease to 
be a law on the first of July. Operation, 
therefore, is an essential quality of every 
law, and means no more than the moral 
power, or obligation of a law, or that qual- 
ity by which the law becomes binding upon 
a man as a rule of his conduct. If, then, 
the jurisdiction of the laws means the 
operation of the laws, if the operation of 
the laws is simply their moral power or ob- 
ligatory quality, and if those laws derive 
their binding force or obligation, not from 
any remnant of the jurisdiction of Virginia, 
but from the act of congress by which that 
stipulation was agreed to, then it will fol- 
low that the jurisdiction of the laws' of Vir- 
ginia may not cease or determine, and yet 
Virginia may have parted with every shred 
of jurisdiction over the territory. 

But it has been said, that if we take the 
laws of Virginia, we must take their courts 
and their officers of justice also. I consider 
it unnecessary to give an opinion on that 
subject, as in the case now before the court 
it will be sufficient if we show that the 
jurisdiction over this district was vested in 
congress on the 27th of February, 1801. But 
it may well be doubted whether the courts 
or officers of justice constitute any part of 
the laws of Virginia, or of their jurisdiction 
or operation, within the meaning of the 
term laws, as used in the act of cession and 
acceptance. It is even doubtful whether 
an act of assembly constituting a court. Is 
properly speaking a legislative act, or can 
be called a law. It seems more like a char- 
ter or grant The appointment of judges 
and other officers is certainly not a legis- 
lative act, nor would it become so by being 
made by a legislative body. It has been said 
also that as the jurisdiction of the laws of 
Virginia was not to cease or determine, so 
the powers of the courts, judges, and other 
officers of justice must continue and be 
co-operative, or the laws could not operate. 
But I trust I have already shown that the 
operation of the laws does not depend upon 
the existence of courts or officers of jus- 
tice, whose only business is to enforce the 
execution of the laws. The reason of in- 
serting the fourth section in the act of ces- 
sion, seems to have- been that the inhab- 
itants of this district should not be without 
laws, from the time of the transfer of the 
jurisdiction, until congress should have lei- 
sure to frame a body of laws for their gov- 
ernment. 

It was foreseen that as soon as the Dis- 
trict of Columbia should become the seat 
of the government, the operation of the laws 
of Virginia must cease. It might be sup- 
posed that it would take congress a long 
time to form a complete system, but it 
would not take many days to erect a court 
and establish the necessary offices for car- 
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vying those laws into effect. There was 
therefore little or no reason for ^7ithhold.- 
ing the Jurisdiction, if the operation of the 
laws could be continued consistently with 
its transfer. That the legislature of Vir- 
ginia thought this might be done appears 
from the expressions in the fourth section, 
"until congress, having accepted the said 
cession, shall, by law, provide for the gov- 
ernment thereof under their jurisdiction, in 
manner provided hy the article of the con- 
stitution," &c. By the constitution, con- 
gress could not exercise exclusive legisla- 
tion over the district until it had become the 
seat of government Congress must have 
the jurisdiction before they could constitu- 
tionally pass a law "under" that jurisdic- 
tion. Or if congress had, before its remov- 
al to the district, passed an act for its gov- 
ernment to become operative when it should 
become the seat of government, still the 
jurisdiction must vest before the act could 
be of effectj so that the vesting of the ju- 
risdiction could not be the consequence of 
such an act. I must confess that when this 
question was first suggested, I was inclined 
to think that the jurisdiction of Virginia" 
did not cease until the passing of the act 
of congress on the 27th of February, 1801. 
But upon an accurate comparison of llie act 
of cession with the constitution and the act 
of acceptance, I am clearly of opinion that 
the jurisdiction was completely vested in 
congress on the first Monday of December, 
1800. 

As to the second reason alleged in arrest 
of the judgment, viz., that the indictment 
does not conclude against any statute, it 
seems to be without foundation. I have no 
doubt that an indictment at common law 
is good- It was urged that the common law 
was, by the convention in 1776, declared to 
be in force in Virginia until it should be 
altered by act of assembly; and it was con- 
tended that it had been altered in this ease 
by that act of assembly which authorizes 
a punishment for larceny different from 
that which the common law inflicted. But 
that act contains no negative words by 
which the common law punishment is ex- 
cluded, and I think the common law cannot 
be altered without such negative words. 

As to the third exception, namely, that 
there was no previous court of examiners, 
I Imagine it is a fact out of the record, and 
which cannot be alleged in arrest of judg- 
ment. The record, in this case, does not 
notice any proceeding prior to the indict- 
ment, and you might as well allege an in- 
formality in the warrant which issued to 
apprehend the criminal, or in the mittimus 
by which he xvas committed. 

I am therefore of opinion that the judg- 
ment must be entered. 

MABSHALL, Circuit Judge, concurred in 
this opinion, KHiTY, Chief Judge, dissent- 
ed. 



Case K"o. 16,S94. 

UNITED STATES v. HAMMOND et al. 

[2 Woods, 197.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Statutes — Revision — Mistake — Enactment — 

Grand Jury — DisQnALiFioATios — Criminal 

Practice — Plea in Abatement. 

1. Although the provisions of section 820, Rev. 
St. U. S., were not in force on the first day of 
December, 1873, and that section seems to have 
been included in the, Revision by mistake, it has 
nevertheless been xe-enacted by congress, and is 
a part of the law of the land. 

2. The presence of one disqualified person up- 
on the panel of a grand jury vitiates the indict- 
ments found by it. 

[Cited in Richards v. State, 22 Neb. 149, 34 
N. W. 346 Cited in brief m State v. 
Cox, 52 Vt. 472. Cited in Watson v. Com. 
(Va.) 13 S. E. 24.] 

3. Section 820, Rev. St. TJ. S., prescribes an 
absolute disqualification for the causes therein 
mentioned of grand and petit jurors, and it does 
not rest in the discretion of the court or with 
the tlnited States attorney to decide whether 
the rule of disqualification shall be applied or 
not. 

[Cited in U. S. y. Reeves, Case No. 16,139.] 

4. The federal courts on questions of criminal 
practice, nqt regulated by act of congress, are 
governed by the common law. 

[CitPd in U. S. v. Coppersmith, 4 Fed. 205.] 

5. Where a party indicted' was neither in cus- 
tody nor under bond when the grand jury which 
indicted him was impaneled, and had no chance 
to challenge the grand jurors, he may take ad- 
vantage of the disqualification of any one or more 
of them by plea in abatement 

[Cited In U. S. v. Reeves, Case No. 16,139.] 
[Cited in Com. t. Brown, 147 Mass. 589, 18 N. 

B. 589, 591, 592. Cited in brief in State v. 

Ward, 60 Vt 148, 14 Atl. 187; Watson v. 

Com., 87 Va- 613, 13 S. E. 22.] 

6. A plea in abatement alleging such disquali- 
fication will not be favored, but should contain 
all essential averments pleaded with exactness. 

7. A "plea in abatement which alleged as a 
disqualification of a grand juror that he "did take 
up anps and join me insurrection or rebellion 
against the United States, and adhered to said 
insurrection or rebellion, giving it aid and com- 
fort," but without any specific averment of 
time or place, is uncertain and bad. 

8. The proper conclusion of a plea in abate- 
ment is a prayer that the indictment be quashed, 

9. When a plea in abatement prays for a' judg- 
ment which the court can not give upon a plea 
in abatement the plea is defective and bad. 

10. A plea in abatement alleging a disqualifica- 
tion of one of the grand jurors who found the 
indictment need not be verified. 

This was an Indictment for conspiracy to 
defraud the United States, based on section 
5440, Rev. St The defendants [Samuel W. 
Hammond and others] pleaded specially to 
the indictment returned against them, that 
two of the grand jurors (naming them) by 
whom the indictment was found were dis- 
qualified to act as such, because without du- 
ress or coercion they had taken up arms and 
joined the iasurrection and rebellion against 
the United States, and adhered to the said 

1 [Reported by Hon. William B. Woods, .Cir- 
cuit Judge, and here reprinted by permission.] 
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insurrection and rebellion, giving it aid and 
comfort prior to tlie present term of this 
court. To this plea the United States at- 
torney demurred, and insisted that the plea 
was had in substance and form. 

J. B. Beckwith, U. S. Atty., and J. H. New, 
Assoc. U. S. Atly. 

Thomas J. Semmes and J. D. Rouse, for 
defendants. 

WOODS, Circuit Judge, The plea is based 
on section-820 of the Revised Statutes. This 
declares: "The following shall be cause of 
disqualification and challenge of grand and 
petit jurors in the courts of the United States, 
in addition to the causes existing by virtue 
of section 812, namely: without duress and 
coercion to have taken up arms, or to have 
joined any insurrection against the United 
States; to have adhered to any insurrection, 
giving it aid and comfort," etc. This is an 
absolute disqualification imposed by statute. 
That such a disqualification of a single grand 
juror vitiates the indictment was the doc- 
trine of the common law. "If any one of 
the grand jury who find an indictment be 
within any one of the exceptions of the stat- 
ute, he vitiates the whole, though never so 
many unexceptionable persons joined with 
him in finding it" Hawk. P. O. bk. 2, e. 
25, §§ 16, 26, 28; Whart. Or. Law (6th Ed.) p. 
170, § 468; 1 Chit. Or. Law, 309; U. S. v. 
Blodgett, 35 Ga. 336 (per Erskine, U. S. 
Judge); U. S. v. Wilson [Case No. 16,737]; 
U. S. V. Williams [Id. 16,7X6]; U. S. v. Col- 
lins [Id. 14,837]. Such has also been the 
doctrine of most of the state courts of Ameri- 
ca. See Doyle v. State, 17 Ohio, 222; State 
V. Middleton, 5 Port [Ala.] 484; Com. v. 
Parker, 2 Pick, 559; Barney v. State, 12 
Smedes & M. 68; Van Hook v. State, 12 Tex. 
252; Com. v. St Clair, 1 Grat. 556; Hardin 
V. State, 22 Ind, 347; State v. Duncan, 7 
Terg- 271; State v. RockafeUow, 1 Halst [6 
N. J. Law] 332; State v. Ligon, 7 Port [Ala.] 
167; Wilbum v. State, 21 Ark. 198; State v. 
Cole, 17 Wis. 674; Kitrol v. State, 9 Fla. 9; 
Vattierv. State, 4 Blackf. 73; State v. Sym- 
onds, 36 Me, 128; State v. Martin, 2 Ired. 
101. 

As the federal courts, in questions of crim- 
inal jurisprudence, not regulated by statute, 
must be governed by the common law, and 
as th.e rule of common law, aS stated by 
Hawkins, supra, seems to be well settled, I 
must hold that the plea of the defendants 
under consideration is good in substance. 

It is next objected to this plea that it comes 
too late; that the grand jurors subject to 
the disqualification should have been chal- 
lenged at the time the grand jury was im- 
paneled. This objection is clearly unten- 
able. It does not appear that the accused 
ever had an opportunity to present a chal- 
lenge. On the contrary, the court knows, 
from its own records, that the accused were 
not under arrest or recognizance when the 
grand jury was impaneled. The first charge 



of offense against the criminal laws of the 
United States committed by them was made 
in the indictment to which they, have plead- 
ed. They were not supposed to have knowl- 
edge of what was going on in the grand jury 
room. On the contrary, the grand jury was 
sworn to secrecy, in order that they might 
not be advised. Their first chance to object 
to the qualifications of any members of the 
grand jury was when they were called upon to 
plead to the indictment If they have the right 
to object at all, it seems clear they have not 
lost it by failure to exercise it at an earlier 
time, for they have objected at the very first 
opportunity. That a disqualification enacted 
by statute may be pleaded in abatement, if 
done reasonably, has been held in the follow- 
ing cases: U. S. v. -Blodgett, 35 Ga. 336; 
Doyle V. State, 17 Ohio, 222; U. S. v. Wil- 
son [supra]; Com. v. Parker, 2 Pick. 559; 
Barney v. State, 12 Smedes & M. 68; Hardin 
V. State, 22 Ind. 347; Wilbum v. State, 21 
Ark. 198; State .v. Cole, 17 Wis. 674; Kitrol 
V. State, 9 Fla. 9; Stanley v. State, 16 Tex, 
557; State v, Ostrander, 18 Iowa, 435; State 
V, Rickey, 3 Halst [8 N, J, Law] 50; People 
V. Jewett, 3 Wend. 314. And it was the same 
at common law. Hawk, P, C, bk. 2, c. 25, 
§§ 16, 28; 1 Chit Cr. Law, 309. When the 
courts have held that the objection to a 
grand juror must be taken before indictment, 
the ground of exception has usually been to 
the juror, and has not been a statutory dis- 
qualification. U, S. V. White [Case No. 16,- 
679]; People v. Jewett, 3 Wend. 314. 

It is next objected that- the disqualification 
mentioned in section 820, Rev. St., is one 
which it rests within the discretion of the 
court and of the prosecuting officer of the 
government to insist on, and that the ac- 
cused have no right to challenge for such 
cause. The theory on which this objection 
is founded is based on section 821, Rev. St,, 
which declares that at every term of any 
court of the United States, the district attor- 
ney, or other person acting in behalf of the 
United States in said court, may move, and 
th^ court in its discretion may require the 
clerk to tender to every person summoned 
to serve as a grand or petit juror, venireman 
or talesman in said court, the following oath 
or affirmation, namely; then follows the 
form of an oath to the effect that the affiant 
has not, without duress and constraint, taken 
up arms or joined any insurrection or rebel- 
lion against the United States, etc., and the 
section concludes as follows: "And every 
person declining to take said oath shall be 
discharged by the court from serving on th'e 
grand or petit jury, or venire to which he 
may have been summoned," This section 
does not affect the positive enactment of the 
preceding section, which declares that en- 
gaging voluntarily in insurrection or rebel- 
ion against the United States shall be a cause 
of disqualification and challenge. Without 
the oath prescribed by section 821, a juror 
might be sworn on his voir dire, and if found 
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subject to the disqualification prescribed by 
section 820, he could be challenged. Section 
821 seems designed to provide a method by 
which, in advance, the court in its discretion 
could purge the venire of both grand and 
petit jurors of any persons who could not 
take the oath therein prescribed. To hold, 
howevei', that the right of any person in- 
terested to challenge a grand or petit juror 
disqualified under section S20 is left discre- 
tionary with the United States attorney and 
the court, is to blot out that section alto- 
gether. There stands its positive enactment 
that engaging in any insurrection or rebellion 
against the United States shall be cause of 
disqualification and challenge of grand and 
petit jurors. This provision enures to the 
benefit of all parties in all cases, whether 
civil or criminal, and is entirely unaffected 
by the following section which provides ad- 
ditional means of enforcing, but surely does 
not restrict the provisions of section 820. I 
am of opinion, therefore, that the plea is not 
only good in substance, but that it has been 
seasonably pleaded. 

It is further objected to the plea that it is 
insufficient in matter of form. The defects 
alleged are: (1) That the plea does not ten- 
der a clear and distinct issue of fact, but is 
vague, uncertain and insufficient; (2) that 
it does not conclude ^s required by the rules 
of pleading; and (3) that it is not verified. 

1. Pleas like the present are not favored, 
and the law requires that they shall contain 
all essential averments pleaded with strict 
exactness. U. S. v. Williams [Case No. 16,- 
716]; O'Connell v. Reg., 11 Clark & F. 15S; 
Com. V. Thompson, 4 Leigh, 667; Hardin v. 
State, 22 Ind. 347; Lewis v. State, 1 Head, 
329. This plea alleges, as cause of disquali- 
fication, that one ot the grand jurors (nam- 
ing him) "did take up arms and jom the in- 
surrection or rebellion against the United 
States, and adhered to said insurrection or re- 
bellion, giving it aid and comfort prior to the 
present term of this honorable court, having 
been captain ot company O, in the Crescent 
regiment from New Orleans, in the service 
of the so-called Confederate States of Amer- 
ica during the late Civil War between the 
United States and the said Confederate 
States." The averment as to the other grand 
jurors is in similar terms. These averments 
tender the only issuer of fact to be foimd in 
the plea. It is obvious that the plea fails of 
the required certainty. There is no aver- 
ment of time or place. The "insurrection or 
rebellion against the United States" extended 
over a period of five years and over a vast 
territory. The prosecution is entitled to be 
informed by the plea when and where the 
juror took up arms and joined the rebellion 
and insurrection against the United States. 
The plea gives no information upon these 
points. It lacks the precision and certainty 
require in all criminal pleading, and' is in 
this respect fatally defective. 

2. The plea concludes as follows: "and this 



they are ready to verify; wherefore they pray 
judgment and that by the court they may be 
dismissed and discharged from the said prem- 
ises in the said indictment above specified." 
The prosecution claims that this is not the 
proper conclusion. There seems to be some 
confusion in the adjudicated cases upon the 
conclusion proper to a plea in abatement See 
Bex V. Shakespeare, 10 East, S3, where Lord 
Ellenborough held that a plea of misnomer, 
by which the defendant prayed judgment of 
the said indictment, and that he might not 
be compelled to answer, the same was weU 
pleaded, "although," he said, "if it had. not 
been for the precedent cited of Rex v. West- . 
by [Id. 85, note], I should have been much 
inclined to think this plea bad in respect to 
its conclusion." The conclusion adopted by 
the pleader in this case is the one appropri- 
ate for and used in pleas In bar, a3 the plea 
of autre foie acquit or autre fois convict. 
See form 1154, 2 Whart. Prec. Ind. By the 
same authority the proper conclusion for a 
plea in abatement, or plea that the defendant 
has no addition, or plea of misnomer, or plea, 
of wrong addition, is a prayer that the in- 
dictment may be quashed. See 2 Wharf. 
Prec. Ind. forms 1141, 1142, 1144; Starkie, 
Cr. PI. 473; Whart. Or. Law, § 536; State v. 
Middleton, 5 Port. [Ala.] 484. The judgment 
prayed for by this plea is one only proper to 
be pronounced upon a plea In bar. "In a 
plea in abatement the court will give no oth- 
er than the proper judgment prayed for by 
the party." Rex v. Shakespeare, 10 East, 
S3. As the judgment prayed for in this plea 
is one the court can not give upon a plea in 
abatement, the plea is defective and bad. 

3. As to the objection that the plea is not 
. verified, I simply remark that so far as I 
have been able to look into the authorities, 
only pleas of misnomer or wrong addition are 
required to be verified, and the plea should 
expose the defendant's proper name and ad- 
dition. Whart Or. Law, § 537. The reason 
of the rule as applied to such pleas is ob- 
vious, and the reason does not apply to the 
plea imder consideration. 

The result of my investigation is that the 
plea is uncertain and insufficient and does 
not pray the proper judgment of. the court, 
but that the facts" referred to, if properly 
pleaded, would have justified a judgment 
that the indictment be quashed. The demur- 
rer to the plea is sustained. 

Since the argument of the demurrer it has 
been suggested that section 820 of the Re- 
vised Statutes was improperly included by 
the compilers in their Revision of the stat- 
utes, that section not having been in force on 
the first day of December, 1873. This ap- 
pears to be true. The section referred to 
was section 1 of the act approved Jxme 17, 
1862, entitled "An act defining additional 
causes of challenge, and prescribing an addi- 
tional oath for grand and petit jtirors in the 
United States comrts" (12 Stat 430). This 
section was repealed by the fifth section of 
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the act approved April 20, 1871, "to enforce 
the provisions of the fourteenth amendment 
to the constitution of the United States, and 
for other purposes" (17 Stat. 15). But the 
conclusion which the prosecutor seeks to 
draw from these facts, namely, that section 
820 of the Revised Statutes is not now a 
part of the statute law, does not in my opin- 
ion, follow. The work of the compilers, in- 
cluding section 820, was submitted to con- 
gress, and the whole re-enacted by the adop- 
tion of the Revised Statutes. The compilera 
may have exceeded their authority, congress 
may not have designed to re-enact section 
820, but it has done so, and we cannot go 
behind the law and cure the mistakes and 
inaccuracies of congress. "We are bound," 
says IMr. Justice BuUer in Jones v. Smart, 1 
Term R. 44, "to take the act of parliament as 
they have made it;" and Mr. Justice Story 
in Smith v. Rines [Case No. 13,100], observes: 
*1t is not for courts of justice proprio marte 
to provide for all the defects or mischiefs of 
imperfect legislation." That must be done 
by congress itself, and until it is so done we 
must take the law as we find it 
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Circuit Court, District of Columbia. 
Term, 1827. 



April 



Bastabdt — ^Recognizance — By Whom Proceed- 
ings TO BE Instituted. 

In the county of Alexandria, a justice of the 
peace has no autiiority to take the recognizance 
required by the Virginia act of December 26, 
1792, p. 183, § 23, in a case of bastardy, unless 
upon application by an overseer of the poor of . 
the county. Quaere, whether that section is in 
force in the county of Alexandria? 

The defendant [Andrew Hancock] had 
been brought before a justice of the peace 
in the county of Alexandria, as the reputed 
father of a bastard cTiild, upon the applica- 
tion of the mayor of the town of Alexan- 
dria, who is ex officio a trustee of the poor- 
house and work-house. The justice requir- 
ed h im to enter into a recognizance, with 
security in the sum of thirty doUars, to ap- 
pear before this court, and to abide by and 
perform the order of the court, agreeably to 
the 23d section of the Virginia act of De- 
cember 26, 1792. 

Mr. Taylor, for defendant, contended that 
the Virginia law gives the jurisdiction 
only to the county court; but this court 
derives no jurisdiction from the laws of 
Virginia, which give jurisdiction to their re- 
spective courts. The act of congress of 
March 3, 1801 (2 Stat. 115), enumerates cer- 
tain powers of the county courts of Vir- 
ginia, and confers them on this court but 
not tiiis power in cases of bastardy. It is 
not a criminal case; it is merely a precau- 

1 [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 



tionary remedy, to be granted only on the 
application of the overseers of the poor; it 
is merely a police regulation, not adopted by 
the act of congress of February 27, 1801 
(2 Stat 103), because it is not applicable to 
the circumstances of the county of .Alex- 
andria since, its separation from Virginia, 
and cannot be carried into effect here. The 
recognizance, by the Virginia law, is to the 
"governor of Virginia." If the party char- 
ged will not give the security required, be 
is to lay in jail until discharged under the 
insolvent law of Virginia. If the recogni- 
zance is given to the United States, Instead 
of the governor of Virginia, the party can- 
not be discharged under the insolvent law 
of the District of Columbia. 

Mr. Swann, for the United States, con- 
tended that the public good required that 
the jurisdiction should be supported; that 
it is a criminal case, and this court has 
a general criminal jurisdiction; that this 
court has all the powers of the district 
comrts and the county courts of Virginia; 
that the Virginia law, if in force here, 
gives the party the right to a discharge 
under the insolvent law of the district al- 
though, nominally, the recognizance Is to 
the United States, yet It Is for the use of 
the county. The United States has no in- 
terest in it 

THE CO.UBT (nem. eon.) was of opinion 
that the magistrate could not require the 
recognizance, tmless upon the application of 
an overseer of the poor of the county. 

Recognizance discharged. 
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UNITED STATES v. HAND et aL 

[6 McLean, 274.] i 

Circuit Court, D- Ohio. Oct Term, 1854. 

CONSPIBAOT TO BORX VESSEL — BeCOGNIZANOE — 

Offence — Commissioner — Sctrety. 

1. A recognizance taken by a commissioner of 
the circuit court conditioned for the appearance 
of the principal "to answer the charge of a 
wilful and corrupt conspiracy to hum the steam- 
boat Martha Washington on the Mississippi riv- 
er," is void, as not describing an offense made 
punishable by any act of congress, and cognizable 
by the circuit court 

[Cited in U. S. v. George, Case No. 15,199; 
U. S. V. Hudson, 65 Fed. 73.] 

2. By the 23d section %t the act of congress of 
March 3, 1825 [4 Stat. 122], defining and pun- 
ishing the crime of conspiring to cast away, bum, 
or destroy a vessel, the intention thereby to in* 
jure underwriters is an essential ingredient of 
the crime; and without the averment of such in- 
tention, no offense is described in violation of 
any act of congress. 

3. The authority of a commissioner in arrest- 
ing, holding to ball, or committing to jail, is ex- 
pressly limited to complaints or charges import- 
ing an offense against the laws of the United 
States. 

[Cited in U. S. v. Eldredge (Utah) 13 Pac 
679.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



[26 Fed. Cag. page 103] 



(Case No. 15,297) U. S. v. HAND 



4. The recognizance in this case, was Toid ab 
initio, and created no obligation on the principal 
to appear. 

5. The baa was not therefore bound by this 
recognizance for the appearance of the principal, 
as it is of the essence of every undertaking by 
the bail or surety of another, that there should 
have been a valid obligation of the principal. 

At law. 

Mr. Morton, DisL Atty., for the United 
States. 
Ward & Swayne, for defendants. 

LEAVITT, District Judge. This is ,a suit 
by scire facias on a recognizance taken by a 
commissioner of this court, by which Nichol- 
son as principal, and [Linns] Hand and 
[Francis G.] Stratton as bail, acknowledge 
themselves, jointly and severally, to owe the 
United States the sum of five thousand dol- 
lars, upon the condition that said Nicholson 
shall appear before this court, at the term 
then next following, "to answer a charge of 
wilful and corrupt conspiracy for burning 
the steamboat Martha "Washington, on the 
Mississippi river." The scire facias avers 
that the recognizance was duly returned to 
said court, and that, Nicholson failing to ap- 
pear, a default against all the parties was 
entered. The scire facias has been returned 
served on the defendants Hand and Stratton, 
and not found, as to Nicholson. The defend- 
ants on whom service has been made, have 
appeared, and filed a general demurrer to the 
scire facias. 

The main point urged in support of the de- 
murrer, is, that the act charged in the recog- 
nizance, to answer which the defendants un- 
dertook for the appearance of Nicholson, is 
not an ofEense by act of congress, and there- 
fore not cognizable by this court; and that 
the recognizance is a nullity, creating no ob- 
ligation on the principal or his bail. This 
objection is fatal to this action. There is no 
statute of the United States, which punishes 
a conspiracy to bum a steamboat on the Mis- 
sissippi river. This recognizance was prob- 
ably intended to provide for the appearance 
of the principal, Nicholson, to answer to 
charge of conspiracy to bum the steamboat 
named, with intent to injure certain under- 
writers. This is a crime defined and pun- 
ished by the 23d section of the act of con- 
gress of March 3, 1825 (4 Laws U. S, 122 [4 
Stat. 122]) ; but by its terms, the intent with 
wliich the alleged conspiracy is entered into, 
is an essential ingredient of the crime. By 
an inadvertence, this intent, as descriptive 
of the crime, is omitted in the recognizance; 
and the act set forth is not in violation of 
any act of congress, and therefore not with- 
in the cognizance of this court Under the 
clause contained in the constitution of the 
United States, vesting in congress the power 
to regelate commerce among the states, it 
was no doubt competent for that body to 
punish the ofEense defined in the section 
above referred to; and this court, by its de- 



cision, has sustained an indictment framed 
under it. But, in that case, the intent of the 
alleged conspiracy was set forth in the lan- 
guage of the statute; and it is dear, with- 
out such averment, the indictment could not 
have been sustained. 

It results from this view, that the commis- 
sioner had no authority to take the recog- 
nizance of these parties, for the offense 
which it describes. The power conferred by 
the 33d section of the judiciary act of Sep- 
tember 24, 1789 [1 Stat 91], upon a judge or 
justice of the United States, or of a state, to 
issue warrants in criminal eases, and com- 
mit or hold to bail, is expressly limited to 
violations of the laws of the United States. 
And the same limitation is contained m the 
act of August 23, 1842 [5 Stat. 516] by which 
commissioners of the circtdt court are au- 
thorized to exercise the same powers as are 
vested in a judge or justice, under the said 
33d section of the act of 1789. This recog- 
nizance, being void ab initio, imposed no 
legal obligation on the principal to appear 
and answer to the charge which it set forth. 
And it is clear, if there was no legal obliga- 
tion on the part of the principal, there was 
none on his bail. It is of the e^ence of all 
contracts or undertakings by a surety or 
bail, that there should brave been a valid ob- 
ligation of the principal. It is well said by 
a writer on this subject, that "the nullity of 
the principal obligation, necessarily induces 
the nullity of the accessory." 

The demurrer to the' scire facias is there- 
fore sustained. 
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UNITED STATES v, HAND, 

[2 Wash. O. O. 435,] i 

Circuit Court, D. Pennsylvania. April Tenn, 
1810. 

Assault upon Poreigx Chakge d'Affaikes— In- 
tent — lUTEKKATIOSAIi LaW. 

1. Indictment for an assault upon the chargS 
d'affaires of Russia, and for infracting the law 
of nations, by offering violence to the person of 
the said minister. 

2. When the minister had a large party at his 
house, and a transparent painting at his window, 
at which a mob who had collected took offence, 
the defendant fired two pistols at the window, 
his intention being to destroy the painting, with- 
out doing injury to the person of the minister, 
or of any one. 

3. An assault is ah offer or an attempt to do 
a corporal injury to another, as by striking at 
him with the hand or with a stick, or shaking 
the fist at "him, or presenting a gun, or other 
weapon, within such distance as that a hmrt 
might be given; or drawing a sword, and bran- 
dishing it in a menacing manner — each of those 
acts to be done with intent to do some corporal 
hurt to another. 

4. The law of nations identifies the property of 
the foreign minister, attached to his person, or 

1 [Originally published from the SIS- of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Cou't of the United States, under the, 
supervision of Richard Peters, Jr., Esq.] 
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in his use, with his person. To insult them, is 
an attack on the minister and his sovereign; 
and it appears to have been the intention of the 
act of congress, to punish offences of this kind. 

5. To constitute an ofEence against a foreign 
minister, the defendant must have known that 
the house on which the attack was made was 
the domicile of a minister; or otherwise, it is 
only an offence against the municipal laws of 
the state. 

The first count contains a charge of an as- 
sault upon the person of Mr. Daschkoff, the 
Russian charge d'affaires; and the second, 
for infracting the law of nations, by offering 
violence to the person of the said minister- 
The defendant pleaded not guilty. The evi- 
dence was, that on the night of the 26th of 
March, the minister, with a view to celebrate 
the coronation of his sovereign, invited a 
large party to his house; and from a desire 
to compliment the persons without, and to 
evidence the friendship between his govern- 
ment and this, placed at one of the windows 
of his drawing-room on the second floor, a 
transparent painting, which re]presented a 
vessel under the American flag entering a 
port of Russia, above which was placed- a 
crown. The people without, misunderstand- 
ing the design of the painting, and the inten- 
tion of the minister in exhibiting it, took of- 
fence at the crown, and particularly at its 
position over the American flag. A large 
crowd collected, many threats to pull it down 
were clamorously made, and some bricks and 
stones were thrown at the house. Some of 
the gentlemen from the house went out to ex- 
plain the matter to the mob, and endeavoured 
to pacify them, but in vain. They promised, 
however, that they would be satisfied if the 
minister would take down the crown, and 
agreed to give a certain number of minutes 
for this to be done. In the mean time, the 
defendant, with a Mr. Henderson, having left 
the theatre between 11 and 12 o'clock, at- 
tracted by the illumination, went to see what 
it was. Hand and Henderson soon sepa- 
rated in the crowd, the latter exerting him- 
self to pacify the people. Some short time 
afterwards the defendant, who lived in 
Fifth street between Market and Arch, was 
seen coming from Seventh street, in Chest- 
nut, to the crowd opposite the minister's 
house, between Seventh and Eighth streets. 
He carried in each hand a large pistol, and, 
coming opposite to the house, in less than 
two minutes fired one pistol at the illmni- 
nated window, and immediately after, the 
second. At this time, the minister and one 
of his domestics were in the window, extin- 
guishing the lights, in compliance with the 
wishes of the mob; and the bullet from the 
pistol first fired, passed into the room, 
through the window over their heads. The 
company fortunately was below stairs, at 
supper, when the pistols were fired. The de- 
fendent was proved to have been considera- 
bly intoxicated, and was taken, by Ms 
friends, to a friend's house, where, being in- 
formed of the insult done to the Russian em- 



bassador, he declared he did not know it was 
his house; which he afterwards repeated. 
No proof was given that he had this knowl- 
edge. 

"WASHINGTON, Circuit Justice (charging 
jury). The indictment contains two counts, 
or charges, upon which the jury must pass; 
and I shall therefore consider them distinct- 
ly. The first is for an assault upon the Rus- 
sian minister, against the provisions of the 
act of congress. The definition of an as- 
sault (1 Bae. Abr. tit. "Assault," 242) is an 
offer qr attempt by force to do a corporal in- 
jury to another; as if one person strike at 
another with his hands, or with a stick, and 
misses him; for, if the other be stricken, it 
is a battery, which is an offence of a higher 
grade. Or if he shake his fist at another, 
or present a gun, or other weapon, within 
such distance as that a hurt might be given; 
or drawing a sword, and brandishing it in a 
menacing manner. But it is essential to 
constitute an assault, that an intent to do 
some injury should be coupled with the act; 
and that intent should be to do a corporal- 
hurt to another. Apply these principles to 
the evidence in the cause. The intention of 
the defendant most clearly was, to destroy, 
or, as he termed it, to take down, the crown, 
which his heated mind had eonstmed into an 
insult to the service of which he was a mem- 
ber. His whole conduct showed that his in- 
tention was not to do a personal injury to 
any one, and certainly no act was done in 
the smallest degree indicative of such inten- 
tion. The outrage of which he was guilty, 
must be reprobated by all good men, and de- 
serves to be punished; but it did not amount 
to an assault upon the Russian minister, 
which is the offence charged in the first 
count of the indictment Upon this count, 
therefore, the jury ought to find him not 
guilty. 

The second count charges him with Infract- 
ing the law of nations, by offering violence 
to the person of the minister. Here again, 
the difficulty recurs, which has been noticed 
under the first count. How can an attack 
upon the house of the minister, without an 
intention to injure the person of the minister, 
be an offer of violence to his person? Upon 
common law principles, such evidence would 
seem inapplicable to such a charge. But the 
act of congress refers us to the law of na- 
tions for our test; and if the act amovmt to 
the offer of personal violence, by that law, 
the charge is supported. . That law, with re- 
spect to offences committed against ambassa- 
dors, &c., identifies the property of the min- 
ister, attached to his person, or hi his use, 
with the person of the minister. The ex- 
pressions of Vattel are very strong: "His 
house, carriage, equipage, family, &c., are so 
connected with his person, as to partake of 
the same fate with it. To insult them, is an 
attack on the minister himself, and upon his 
sovereign. It is an insult to both." Vatt. 



C26 Fed. Cas. page 105] 



(Case No. 15,299) U. S. v. HAN WAY 



Law Nat 618, 715, 719, et seq. All this is a 
legal fiction, for tlie purpose of rendering 
the protection to wMcli the minister is enti- 
tle/! full and complete, and to guard him, as 
well against insults, as real personal injury. 
It is not more extrayagant than the fiction 
which considers the minister, his nouse and 
property, out of the country, for the purpose 
of ousting the jurisdiction of the tribunals of 
the country over him. Nor is it more strange 
than that which once prevailed in our law, 
though long S'nce overruled, that provoking 
words alone would amount to an assault. 
Moreover, it seems pretty clear, that offences 
of this sort were intended to be covered by 
the general expressions of the 27th section of 
the law to punish crimes. The preceding 
part of the section had specified four distinct 
ofiEences, the lowest of which is an assault; 
and it is difficult to imagine any directly 
against the person of the minister, which can 
be lower. But congress knew that there 
were many other injuries which might be of- 
fered to a public miiuster, and which the law 
of nations considered as being indirectly at- 
tacks upon his person, and, without attempt- 
ing a further specification, covered imder 
general expressions all such as were deemed 
by the law of nations to be offences against 
the person of the minister. "Without such a 
construction, it would be difficult, if not im- 
possible to imagine cases of violence against 
the person, to satisfy the general words, 
which are not included in those that are 
specified in this and th,e two preceding sec- 
tions. But, to constitute this an offence 
against the law of nations, the defendant" 
must have known that the house upon which 
the violence was committed was the domi- 
<;ile of the minister; or otherwise, it is mere- 
ly an offence against the municipal laws of 
Pennsylvania; and this is the only point of 
consequence for you to decide. Without giv- 
ing any opinion upon the evidence, I shall 
content myself with presenting it fairly to 
your view. 

It is always difficult, and frequentiy im- 
possible, to bring home to any man the 
knowledge of a fact, by positive proof; and 
therefore, it may fairly be collected from cir- 
cumstances. But these circumstances should 
be legally proved, and should be sufficiently 
strong to satisfy the mind that the fact was 
known. In favour of the defendant, his dec- 
laration, immediately after, the outrage was 
perpetrated, that he did not know that it 
was the house of the minister, made in a 
state of mind when caution and reflection 
were not to be expected, and that, at different 
times afterwards, confirmed by similar dec- 
larations, have been much relied upon by 
his counsel. The denial of the accused is 
certainly the lowest species of proof; but it 
may be sufficient to repel slight evidence to 
fix him with a knowledge of the fact. On 
the other side, the defendant lived in Phila- 
delphia; and if he had not obtained by this 
means a previous knowledge of the residence 



of the minister, the occasion which drew him 
to the spot, the novelty of the sight, the ap- 
pearance of a crown, the general irritation 
of the crowd, and of the defendant in par- 
ticular, at its position, were all calculated 
to excite inquiries, which it is proved by the 
witnesses could at once have been answered. 
It appears that some of those who went 
there ignorant that this was the house of the 
minister, soon gained information of the fact. 
One of the gentiemen from the house had 
addressed the crowd, and explained to them 
the occasion of the illumination, and the im- 
propriety of their conduct upon the occasion. 
If it had been proved that the defendant was 
one of the crowd at this time, the evidence 
against him would be complete. But it seems 
very probable, that soon after his first com- 
ing to the place, and possibly before this ex- 
planation was given, he had gone away in 
pursuit of his pistols; and it is in proof, that 
almost immediately upon his return, he fired 
them. It is possible also, from the state of 
intoxication in which he was, that he did not 
wait to make inquiries. As to this fact, up- 
on which the cause turns, the jury must 
judge. If they are satisfied, upon the evi- 
dence, that he knew this to be the resi- 
dence of the minister, they ought to ac- 
quit him imder the first count, and find him 
guilty under the second. If otherwise, find 
him not guilty, generally. 

Verdict not guilty. 
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Circuit Court, B. D. Pennsylvania. Oct. Term, 
1851. 

Jdbors—Chall.enge— Treason— Ikdictmest—Re- 
sisTAxcE to Law— Fugitive Slave Law. 

1. One who being summoned as a juror in a 
case, where treason was charged to have been 
committed— stated, on being challenged, that he 
had read the newspaper accounts of the facts 
at the time, and come to his own conclusions- 
had made up his mind, that the offence was trea- 
son, though he had not expressed that opinion, — 
nor apparently formed nor expressed an opinion 
that the defendant was or was not engaged in 
the offence — is incompetent to sit as a juror. 
(Walsh's case.) 

2. One who has formed a conditional, but not 
an absolute opinion on the law of treason: e. g., 
who says he can't understand how treason can 
be committed against the United States if such 
and such facts do not constitute it, is competent 
to sit as a juror, if he says that, on being in- 

1 [Beported by John William Wallace, Jr., 
Esq. 9 West. Law J. 103, contains only a par- 
tial report] 
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stmcted by the court, that the oijinion is erro- 
neons, such opinion will cease to influence him 
as a juror. (Keynolds' case.) 

3. The prosecution have no right to ask a ju- 
ror, whether he has so made up his mind [on 
facts?] as that it could not be altered in the 
couree of a trial; there being no obligation on 
the prisoner to take u^on him the burden of 
dianging the juror's mind to the extent, that 
even if this question were answered negatively, 
he might have to do it, to procure an acquittal. 
(Whitman's case.) 

4. One who, without forming or expressing any 
opinion as to the matter to be tried, had "formed 
an opinion that the laws' had been outraged," is 
competent. (Brinton's case.) 

5. One who had "certainly expressed an un- 
favourable opinion towards the course of these 
gentlemen,"— that is a party of persons with 
whom the prisoner agreed in opinion; the person 
summoned being sensible of no such bias as 
would affect his action as a juror; having nei- 
ther formed or expressed any opinion as to the 
guilt or innocence of the prisoner, or of the 
other persons charged to have participated with 
him in the ofEence; not presmning to be a judge 
whether the offence was treason; knowing none 
of "these gentlemen" individually, and mean- 
ing to express nothing more than an opinion 
against the transaction, and that the persons en- 
gaged in it ought to be punished, is competent. 
(Lyons's case.) 

6. One who had formed, though not expressed, 
"some opinion" relative to the matter to be tried 
— who had made up his mind as to the subject of 
treason, provided the facts were proved, but not 
as to the guilt of the prisoner, was recommend- 
ed by the court to be withdrawn; the trial be- 
ing one for "treason"; the definition of which 
word in application, though not abstractly, had 
not yet been perfectly settled by judicial decision; 
and the court considering that his answer indi- 
cated that he might have "made up his mind" 
on the law of treason; and made it up different- 
ly from what the court would decide. 

[Cited in Higgins v. Minaghan, 78 Wis. 604, 47 
N. W. 941.] 

7. The court, in the early empanelling of ju- 
rors, where the numbers unchallenged are yet 
great — or in particular trials, or in particular cir- 
cumstances, — as where public opinion has been 
abused by the party-press— or where there is rea- 
son to suppose that the opinion of the neigh- 
bourhood from which the jurors came, may be 
biased — ^will allow more searching and particu- 
lar questions to be put to the persons sum- 
moned as jurors, than it would afterwards, where 
it appears that a jury, such as would be entirely 
desirable, cannot be had; or where the case has 
not excited public interest. It will seek in the 
first instance, and as far as practicable, to have 
a jury not only free from legal bias, but even 
from any even light impressions about the ease 
at all. 

8. On an indictment for treason, everything 
tending *o show that there was an intention to 
make public resistance to a law of the United 
States, is entirely evidence in chief, and cannot 
be received in rebuttal. 

[Cited in Lawson v. Miller, 44 Ala. 616.] 

9. On an indictment for treason, the intent of 
the act, being essential, it is competent to show, 
that a long time (say within nine months) before 
the alleged treasonable occurrence, facts had oc- 
curred, and rumours were prevalent in the neigh- 
bourhood, which would explain certain particulars 
relied on, to show treasonable intent, and make 
them show a different intent. 

10. A person who stands indicted of treason 
along Witt thi defendant in another indictment 
not now trying, is a competent witness for him 
in an indictment now trying, and in which such 
person is not included. 



11. To constitu'.e the offence of treason against 
the United States, there must be a conspiracy to 
resist generally and publicly, by force, — and an 
actual resistance by force or by intimidation, of 
numbers — of a law of the United States. 

12. A conspiracy to resist by force the esecU' 
tion of such law in particular instances only; — 
a conspiracy for a personal or private as dis- 
tinguished &om a public and national purpose, is 
not treason; however great the violence, or force 
or numbers of the conspirators may be. 

13. In a prosecution in the circuit for treason, 
in the alleged commission of which a citizen of a 
state, without the arcuit, had been assaulted 
and killed, the court approves of the presence of 
special counsel from that state; as well counsel 
coming here by order of the governor of the state, 
as counsel employed by the friends of the de- 
ceased. 

Hanway was indicted for treason against 
the United States, the punishment for which 
is death. A number of other persons also 
stood indicted at this term for the same 
offence in which he was said to be engaged. 
The bill charged Harnvay with intending to 
resist, in a treasonable way, the execution 
of an act of congress passed September 16, 
1850 [9 Stat 462], and commonly called the 
"Fugitive Slave Law." As already stated, 
this law, its expediency, its constitutional- 
ity, and every thing connected with it, 
had been the theme of violent party debate, 
And a resistance to it, with which Hanway 
and the other persons were charged to have- 
been connected, had also been the subject of 
general knowledge, of all kinds of represen- 
tations, and of violent comment and debate: 
and this particular trial, the counsel, the 
court, the pleadings, the evidence, the law, 
^ad aU engaged the columns of the party 
press, especially in New England. The pris- 
oner being arraigned and the jurors ready 
to be called, a discussion arose here as to 
the proper questions to be put. The court 
said that they considered it due to the pan- 
el, and due also to the purposes of justice, 
that as far as possible every juror that was 
sworn to pass between the United States 
and the prisoner, should be entirely without 
bias of any sort whatever. That the offence 
of which the prisoner was charged, consisted 
of the two elements of the act, and the in- 
tent of that act. And that a juror who 
had formed an opinion as to the prisoner's 
participation in a certain act, or as to the 
intent which would be deducible from that 
act, had already passed in his mind upon a 
part of the general proposition involved in a 
question of guilt or innocence. In that view 
of the subject, the court allowed the follow- 
ing questions; precedents, with certain vari- 
ations in some, being adduced for all of 
them. They said, however, in subsequent 
parts of the case, that they did not mean 
to promulgate and settle all and each of 
these questions, as the exactly proper and 
the only ones, to be put in all instances and 
under all circumstances. They would en- 
large or limit their extent in application by 
construction. There being many treason 
trials to come on, they thought it possible, 
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that in the progress of the cases, it might 
heeome necessary, in order to have a trial 
at all, to modify the questions. They took 
notice of the fact, that there had been an 
attempt, hy portions of the press, to prei- 
udice the public mind and to anticipate the 
decisions of the court and jury on the sub- 
ject of these trials, and stated that to be 
the reason why questions more searching 
than usual, -were allowed. If it should tunr 
out in the result, that the jurors summoned 
from the community were preoccupied by 
newspaper reports, but were yet capable ac- 
cording to their best judgment, of rendering 
a true verdict according to the law and the 
evidence, it might become indispensable to 
reconsider and modify questions settled in 
an earlier and different state of the case. 

The questions allowed were these: (1) 
Have you any conscientious scruples upon 
the subject of capital punishment, so that 
you would not, because you conscientiously 
could not, render a verdict of guilty, death 
being the punishment, though the evidence 
required such a verdict? (2) Have you 
formed or expressed any opinion relative to 
the matter now to be tried? (3) Are you 
sensible of any such prejudice or bias there- 
in, as may affect your action as a juror? (4) 
Have you formed or expressed any opinion 
as to the guilt or innocence of the accused, 
or of the other persons alleged to have par- 
ticipated with him in the offence charged 
against him in the indictment? (5) Have 
you heard anything of this case which has 
induced you to make up your mind as to 
whether the offence charged in the indict- 
ment constitutes treason or not? (6) Have 
you formed an opinion that the law of the 
United States, known as the "Fugitive Slave 
Law" of 1850. is unconstitutional, so that 
you cannot for that reason, convict a person 
indicted for a forcible resistance thereto, if 
the facts alleged in the indictment are prov- 
ed, and the court hold the statute to be con- 
stitutional? 

Walsh, in reply to the 2d and 3d questions 
—whether he was sensible of any such prej- 
udice or bias, as would affect his action as 
a juror; and whether he had formed any 
opinion as to the guilt or innocence of the 
accused, or of the other persons alleged to 
have participated with him in the offence 
charged? answered, that he had read the 
newspaper accounts at the time, and "came 
to his own conclusions." He was challenged 
by the prisoner for cause. 

Counsel of the United States. The cause 
is insuflacient If every juror who has come 
to a conclusion in his own mind, upon state- 
ments made in the newspapers, is to be ex- 
cluded, we shall be scarcely able to obtain 
an impartial panel. Almost every intelli- 
gent man has read an account of this pro- 
ceeding, given by the newspapers, and has 
undoubtedly formed some conclusion in his 
own mind. The human mind is so consti- 
tuted, that facts can scarcely be brought 
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to bear ifpon it that it does not conclude 
either pro or con, in regard to it. It is not 
enough that he should have read an ac- 
count, and come to a conclusion upon it in 
his own mind. He must have expressed 
that conclusion. There is a difference be- 
tween the formation and expression of an 
opinion. If the juror has formed an opin- 
ion, without having expressed it, he is not 
committed as far as language is concerned. 
He is not so fax committed in one case as in 
the other. That pride and prejudice, which 
we all possess, is enlisted in requiring that 
an opinion expressed should be maintained 
and proved true. In the Case of Callender, 
before Judge Chase, a similar question was 
proposed to Mr. Basset [Case No. 14,709, 
note 2,] See Mr. Basset's own account 
(Chase, Tr. p. 200). The indictment chained 
the publication of a certain book, being a 
malicious libel. Mr. Basset "had never seen 
the book, though he had extracts In the 
newspapers, and he had formed and ex- 
pressed an unequivocal opinion, that if the 
extracts were correctly taken, and Callender 
was the author or publisher of that book, the 
book was a seditious act; but he had never 
formed and expressed an opinion in respect 
to the indietmenti fo^r he had neither seen 
nor heatd it" Id. 6; 2 Chase, Tr. p. 487. 
He was admitted; and though this was 
found fault with, and made one of the 
charges against Judge Chase, on his trial, 
he was acquitted of impropriety— there be- 
ing no dispute about facts— by a majority of 
24 to 10. The ruling was referred to, ap- 
parently with approbation, by Chief Justice 
Marshall (Burr, Tr. p. 370), who explain^ 
Mr. Basset's account by saying, that Mr. 
Basset had declared the book to be a libel, 
but had not expressed an opinion who was 
the author. 

GRIER, Circuit Justice. Before the court 
can exclude Mr. Walsh for cause, we wish to 
know if he has formed a cohclusive opin- 
ion, that the transaction for which this de- 
fendant is upon trial, or his participation in 
it, was treasonable against the United States 
government. If he has, then he has formed 
an opinion which affects a most important 
matter in this case, which is, the intention 
of the defendant; or if he has formed an 
opinion that this defendant is or is not on& 
of the persons who was guilty upon that 
occasion, and expressed it, that is important. 
But standing merely by itself, his reply might 
be made by every juror, and we might not 
get a panel for two years. 

GE.IEK, Circuit Justice. Have you formed 
a conclusive opinion as to whether the per- 
sons engaged in this transaction are indictable 
for treason? 

Juror. I think the offence treason. 

GRIER, Circuit Justice. You have made up 
your mind, I understand you. Have you 
ever expressed the opinion? 

Juror. I do not remember that I have ex- 
pressed it 
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GE.IER, Circuit Justice. Did yoti, at ^hat 
time, form the conclusion in your mind, that 
the offence was treason? 

Juror. I did, sir. 

GRIER, Circuit Justice. That is sufficient. 
Walsh set aside. 

Reynolds, in reply to the 4th question, 
-whether he had formed or expressed any opin- 
ion as to the guilt or innocence of the accused, 
or of the other persons alleged to have par- 
ticipated with him in the ofEence charged, an- 
swered: I cannot say that I have formed 
an absolute opinion about it; I may have 
<;onditionally. It is in- my mind a matter of 
doubt. I say that if it is not a treason, I 
■don't see how treason against the United 
States can be committed; for as to 'levying 
war'— in the ordinary sense of the word war 
—against the United States, things could not 
go to that extent. A large army would not 
be allowed to assemble. The opposition 
would be put down before it presented such 
an aspect. I have also expressed an opinion 
that the white persons, if there were any en- 
gaged in it; were more culpable than the ab- 
sconding slaves, who were led on by them. 
■Challenged by the prisoner for cause. 

Counsel for the United States. There is no 
difficulty here. The juror is asked if he has 
formed an opinion as to whether this is trea- 
son or not; and his answer is, "I do not know 
whether it was or not." He has not made up 
bis mind upon the subject. "But if this was 
not treason, I do not know what constitutes 
treason." The point is, has he so armed his 
mind, that he is not disposed to take the law 
from the court, as presented by it? Will he 
act upon his own judgment, in opposition to 
it? And the question should be put, "Have 
you so formed an opinion, that if the court 
instructs you to the contrary, you will still 
hold it?" The opinion may be so light as 
to be easily removed. 

Counsel for the prisoner. The intention of 
the court is, to get men that stand untainted 
by rumours. Mr. Reynolds asserts in effect, 
that he has made up his mind that it is trea- 
son; for he says he has formed an opinion, 
that if there can practically be treason against 
the United States, this Is it. He has formed 
3.U. opinion, that it is treason, if treason can 
be committed without levying war in the or- 
dinaiy sense of the word. If, therefore, the 
court instructs him that it can, a conviction 
follows as of course. All the facts are pre- 
judged. He has also gone a step further, and 
shows a bias and prejudice against the pris- 
oner. He says he has expressed an opinion, 
that the white men, if any were engaged in 
the affair, as this prisoner, a white man, is 
charged to have been, were more guilty than 
the blacks whom they instigated. There- 
fore, the question naturally arises, whether 
that very expression is not a bias or prejudice 
against the prisoner on trial. Upon the two 
opinions given, we are entitled to a challenge. 
GRIER, Circuit Justice. The juror is not 
disqualified by having formed opinions upon 



the law, if they are not of such a character 
"as to influence his action, in case the court 
shall instruct him that they are erroneous: 
But if his action as a juror would be affected 
by those opinions in any degree, notwith- 
standing such instructions; it is good cause 
of challenge. 

Reynolds challenged peremptorily. 

Whitman in reply to the first four ques- 
tions, had no conscientious scruples upon 
the subject of capital punishment, nor had he 
formed or expressed any opinion relative to 
the matter to be tried, nor was he sensible of 
any bias, which would affect his action as 
a juror, nor had he formed or expressed any 
opinion as to the guilt of the accused, or of 
the other persons alleged to have participated 
with him in the offence charged; but on the 
fifth question being put, whether he had heard 
anything which induced him to make up his 
mind whether the o'ffeuce charged in the in- 
dictment constitutes treason"— said: "I have 
formed some opinion about that. I take this 
case to be pretty nearly similar to Fries's, 
which happened in the town from which I 
come." He was challenged for cause 

Counsel of the United States. The cause 
is insufficient; it having been decided in 
this circuit, that a juror who sat in a case 
where the defendant was charged with an 
offence, could sit and decide in another 
case where the defendant was charged with 
the same offence. The party having al- 
ready answered that he is not sensible of 
any prejudice, which would affect his action 
as a juror, showed that his present answer 
was to be taken with a qualification, which 
made his conclusion harmless. 

Counsel for the prisoner. The juror thinks 
the- case like that of a particular individual, 
who was accused, tried and convicted of 
treason. In deciding that, he has passed 
upon the question of intention, which is a 
question to be submitted to the jury. The 
next question might be, "What do you mean 
by treason?" which we might find hard to 
answer; but here the juror has given the 
case of a man accused, tried, and convict- 
ed, and pardoned for treason; there can be 
no difficulty about the intention. 

GRIER, Circuit Justice. The" witness has 
not given a direct answer, and you may 
ask an explanation of it. 

Counsel of the United States. Have you 
so made up your mind as to the character 
of the crime, that it could not be altered 
in the course of the trial? 

GRIER, Circuit Justice. That is not a 
proper question. The prisoner must not 
have the burden of changing the juror's 
mind. This 5th question would not be a 
good one, except on the ground that in a 
public transaction of this character- the in- 
tention of each and all of the parties con- 
cerned, is one of the matters which go to 
make up treason. If the juror had fully 
made up his mind that this w^ not trea- 
son. It would be an opinion upon a portion 
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of tlie case, to wit, the intention of the par- 
ties concerned, which would make him unfit 
to he a juror in the case. It being eminent- 
ly desirable that if it be possible, jurors in 
all these cases should be without any bias 
on one side or the other, we think— not 
ndeaning by this to lay down an absolute 
rule for the future, that perhaps the counsel 
of the United States had better allow Mr. 
Whitman to go. 

Whitman set aside for the present. 

Brinton had no conscientious samples; but 
in reply to the question, whether he had 
formed or expressed any opinion relative to 
the matter now to be tried — answered that 
he had formed an opinion, "that the laws 
were outraged in this Christiana case," 
Challenged for cause. 

GRIER, Circuit Justice. That is no rea- 
son for excluding the juror; I suppose ev- 
ery man in the community has formed the 
same opinion. 

Brinton challenged peremptorily, 

Lyons, in reply to the question, whether 
he had formed or expressed any opinion rel- 
ative to the matter to be tried, had "certainly 
expressed an unfavourable opinion towards 
the course of these gentlemen:" but in re- 
ply to the other questions was sensible of 
no such prejudice or bias in the matter as 
would affect his action as a juror; had nei- 
ther formed nor expressed any opinion as to 
the guilt or innocence of the accused, or of 
the other persons alleged to have participat- 
ed with him in the offence charged against 
him in* the indictment: and did not *'pre- 
sume to be a judge," whether or not the of- 
fence charged in the indictment was trea- 
son. He knew none of "these gentlemen" 
individually; had seen the names of some 
of them published, and likely had seen the 
prisoner's name among them, but did not 
know him. 

GBIER, Circuit Justice. Did you mean 
to express anything more than an opinion 
against the transaction, and that the per- 
sons engaged in it ought to be punished? 

Juror. No, sir. 

GRIER, Circuit Justice. We do not con- 
sider that, taken with his answer to the 
other questions, is sufficient to exclude him. 
If a man has been informed that a bur- 
glary or arson has been committed, and has 
said the fellow who did that ought to be 
sent to the penitentiary— would that make 
him incapable of being a juror? If the ju- 
ror had expressed an unfavourable opinioa 
as to this defendant, it would be different; 
but his opinion having been only a general 
opinion as to this transaction, does not in- 
capacitate him. 

Challenged peremptorily. 

Smith had formed "some opinion" relative 
to the matter to be tried; but had not ex- 
pressed it He had "made up his mind as 
to the subject of treason, provided the facts 
were proved, but not as to the guilt of the 
prisoner." 



' Challenged by the prisoner for cause- 
Counsel for the prisoner. The witness has 
made up his mind about the law of treason. 
He assumes the office of the court: and 
whether his law is right or wrong, if cer- 
tain facts which come up to his notion of 
what makes treason, he will find the prison- 
er guilty. In the case of Walsh, who was- 
set aside, the juror's expression was, that 
he had "made up his mind." The court will 
not ask a juror, whether, his mind being 
"made up," it will be altered by a charge 
from the court That is a matter of mere 
speculation, and which no man can safely 
undertake to answer. All presumption is^ 
that it will not be. 

In Burr's Case [Case No. 14,693 (Proceed- 
ings of Monday, August 10, 1807)] Roberts- 
was set aside, because "he had thought and 
declared from the reports in the publie 
newspapers, that the prisoner was guilty 
of treason, though he had no doubt that hi& 
opinion might be changed by the production 
of other testimony." If this man goes into 
the jury box, we have to labour to get an 
impression out of his mind. He is not al> 
omni exceptione major. "A juryman," says 
Marshall, Chief Justice, "should come to a 
trial of a man for life, with a perfect free- 
dom from previous impressions." 

Counsel of the United States. The court 
has already said, in the case of Beynolds- 
iiiat a person is not disqualified from sit- 
ting, though he has formed an opinion of the- 
law, if, when instructed that the opinion is 
wrong, it will not influence his action as a 
jiiror. This man has formed an opinion, if 
the facts stated in the papers are true, that 
those facts constitute treason, but he has- 
not connected the prisoner in any way with 
the facts. That distinguishes the case from 
Roberts's, cited from Burr's trial. The ju- 
ror here has formed no opinion conditional 
or otherwise" as to the guilt or innocence of 
the prisoner, nor any. opinion as to the truth 
of the facts stated in the newspapers. His 
opinion is abstract merely. Certain facts he- 
believes constitute treason. So does every 
man of sense. But a man's intelligence i& 
not to be cause for challenge. 

GRIER, Circuit Justice. I think that if 
this were an ordinary case, as an indictment 
for burglary, the conclusions of the juror 
would hardly be sufficient to Ksclude him. 
It is very natural if your neighbour's house 
has been broken open and robbed at night, 
that you should come to the conclusion that 
a burglary had been committed; and such 
belief ought not to prevent a person being 
sworn in a panel, to try a man accused of 
the offence. There is no dispute there as to 
what is a l^urglary in the meaning of the 
law, I do, however, see some difference in 
this case. The whole country has been agi- 
tated by questions as to what in application 
legal is '*treason." The defence will perhaps- 
contend, that admitting every fact asserted, 
there is no treason. Its applied definition of 
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treason may be wholly different from that 
of the prosecution, while both of course adopt 
in the abstract the definition in the consti- 
tution. It is to the honour of our country, 
that the crime has never been so defined by 
judicial application of it to cases, as to set- 
tle its meaning in the same way as the mean- 
ing of other offences; burglary, for example, 
is settled. Now this witness would rather 
seem to have made up his mind upon the 
subject He has settled for himself the 
meaning, in application, of the constitutional 
definition. This being a point, which will 
probably form a great subject of argument, 
and the matter not being absolutely res ju- 
dicata, we think it best that this person 
should withdraw. 
Challenge sustained. 

The principal case. 

A jury being impanelled, the facts of the 
prosecutor's case as they appeared from its 
own evidence, were essentially these. On the 
9th of September, 1851, Mr. Gorsuch, of 
Maryland, having procured from a commis- 
sioner of the United States, authorized to is- 
sue them, certain warrants to arrest some 
fugitive slaves of his, went with Kline, an 
officer, appointed by the commissioner, to 
Christiana, in Lancaster county, Pennsyl- 
vania, to take them. The place was inhabit- 
ed by people who, in general, were strongly 
opposed to the fugitive slave law; many 
of them being violent and fanatical on this 
subject Mr. Grorsuch^s son, nephew and 
some relatives, went with the officer. The 
fact that the writs had issued, became 
known to Williams, a negro in Philadelphia, 
who preceded Kline and his party to the 
neighbourhood of Parker's house, where the 
slaves were lurking, and gave notice that 
the arrests were to be made, leaving with 
another person the names of some of Mr. 
Gorsuch's slaves, on a piece of paper. On 
the nth, the officer and the others went over 
to Parker's, which they reached about day- 
light While proceeding along the road, their 
attention was arrested by the soimd of horns 
and the blowing of a bugle. After watching 
about Parker's house for a short time, one 
or two negroes were seen coming out of it 
On discovering Kline and his party, they fled 
back into the house, and on pursuit being 
made by him, ran up stairs. These negroes 
were recognized by Mr. Gorsuch as his slaves. 
Kline entered the house, and almost imme- 
diately ascertained that a large number of 
negroes were concealed in the upper part of 
it; he nevertheless went to the stairway and 
called the keeper of the house to come down, 
stating that he was desirous of speaking to 
him. The negroes at this timg were heard 
loading their guns. Kline, hearing the noise, 
said to them that there was no occasion fgr 
arming themselves,— that he designed to hurt 
no one, but meant to arrest two men who 
were in the house, and for whom he had 
warrants. Some one replied they would not 



come down. Mr. Gorsuch then went to the 
stairway, called his slaves by name, and 
stated that if they would come down and re- 
turn home, he would treat them kindly, and 
forgive the past. Kline then read the war- 
rants three times, and afterwards attempted 
to go up stairs, when a sharp-pointed instru- 
ment was thrust at him, and an axe after- 
wards thrown down, which struck two of 
the party below. Mr. Gorsuch then went to 
the front door of the house, and looking up 
to the window, again called to his slaves by 
name, when a shot was fired at him from 
the window. To show that his party was 
armed, Kline fired his pistol. At this period 
a horn was blown in the house, which was 
answered by other horns from the outside, as 
if by preconcerted action. The negroes then 
asked fifteen minutes time for consideration, 
which was granted to them. At this moment 
a white man was seen approaching the house 
on horseback. It turned out to be Hanway. 
Kline walked towards him, and inquired if 
he resided in the neighbourhood. According 
to the testimony of this Kline, who was not 
a person of the best character for veracity, 
his answer was short and rude— "It Is none 
of your business." Kline replied, by letting 
him know he was a deputy marshal of the 
United States, gave him the warrants to 
read, and called upon him, in the name of 
the United States, to assist in making the 
arrests. Hanway replied "he would not as- 
sist—that he did not care for that act of 
congress or any other act,— that the negroes 
had. rights and could defend themselves, and 
that he need not come there to make arrests, 
for he could not do it" By this time an- 
other white man had arrived on the ground 
(Lewis), who walked up to Kline, and asked 
him for his authority to be there. Kline 
showed his papers to him ^so. Lewis then 
read the warrants, passed them to Hanway, 
who returned them to the marshal. Lewis, 
after reading the warrants, said, "the negroes 
had a right to defend themselves." Kline 
then called upon him to assist him in making 
the arrests, when he refused, and would not 
even tell his name. Kline then asked Han- 
way where his residence was? He replied, 
"You must find that out the best way you 
can." Kline then explained to them what 
his views of the act of congress of Septem- 
ber 18, 1850, were, and informed them that 
through theic agency these slaves would es- 
cape. By this time the blacks had gathered 
in very large numbers around the house, 
armed with guns, which they commenced 
pointing towards the marshal. At this junc- 
ture, Kline implored Hanway and Lewis to 
keep the negroes from firing, and he would 
withdraw his men, leave the ground, and let 
the negroes go. Hanway instantly replied, 
"they had a right to defend themselves, and 
he would not interfere." Kline's answer 
was, "they were not good citizens, or they 
never would permit the laws to be set at de- 
fiance in this way." One of Mr. Gorsuch's 
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family tlieii remarked, "that all they -wanted 
was their property, and that they did not 
•wish to hurt a hair of any one's head." Lew- 
is replied, "that negroes were not property;" 
and then walked away. By this time an- 
other gang of negroes had arrived, armed 
with guns and clubs, and Hanway rode up 
to them and said something which was not 
heard. He moved his horse out of the way 
of the guns; the negroes shouted, and im- 
mediately fired from every direction. Han- 
way rode a short distance down the lane 
leading from Parker's house, and sat on his 
horse watching the hlacks, Kline then call- 
ed to Lewis, telling him a man was shot, and 
begging him to come and assist, which Lewis 
refused to do. The number of negroes as- 
sembled at this time was between fifty and 
a hundred. Before the firing commenced, 
Mr. GorSuch was struck with a club on the 
back part of the head, and fell forward on 
his hands and knees. As he was struggling 
to rise, and in the act of getting upon his 
feet, he was shot down amid frantic yells and 
bowlings; and when prostrate on the ground,, 
was cut on the head with a com cutter, and 
beaten with clubs. His son on perceiving 
the attack made upon his father, immediate- 
ly tushed to his assistance, when his re- 
volver was knocked out of his hand, and he 
himself shot in various parts of the body, 
rendering him utterly helpless. A nephew 
was attacked at the same time, and defended 
himself with his revolver, which he twice 
snapped at* his assailants, but the powder 
being wet it would not go off. He was also 
struck down, beaten and maltreated. When 
the firing commenced, EZine, in order to 
avoid its effects, escaped into a corn-field, 
but on seeing Mr. Gorsuch's son struggling, 
apparently wounded .and bleeding, went to 
his assistance, and placed him under the 
shelter of a tree until aid could be procured. 
Two of the others of Kline's party were at 
the time making their escape. The negroes 
overtook one of them, knocked him down 
with a gun, beat and bruised him. The other 
escaped into a farm house, where he was 
concealed. A number of shots were fired at 
others, as they moved off. One was shot in 
the wrist, side and shoulder, and a ball also 
passed through his hat just above his fore- 
head. In the effort to escape, these last 
rushed towards Hanway, who was on his 
horse which was yet standing still. They be- 
sought him to prevent the negroes from pur- 
suing farther. He said he could not They 
then asked for permission to get upon his 
horse, which would afford the means of mak- 
ing their escape. He refused their request, 
and putting whip to his horse rode off at full 
speed. Several of the United States party 
were subsequently carried to houses in the 
vicinity, and were a long time recovering 
from their wounds. Mr. Gorsuch was killed. 
In connexion with these facts it appeared 
from Kline's testimony (1) that so soon as 
Hanway appeared at the bars, the negroes 
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in Parker's house appeared to be encour- 
aged, and gave a shout of satisfaction, when 
before that they had appeared discouraged, 
and had asked for time; (2) that before the 
firing commenced, Kline had given orders to 
his party to retreat, and they were actually 
engaged in the retreat when the attack was 
made; (3) that Mr. Gorsuch, who was killed, 
had no weapon of any kind in his hands. 

Such was the case of the United States 
giving credit to all its testimony. No es- 
sential fact in it was disproved or indeed 
denied. The defence showed, however, mat 
Hanway was a native of one slave state, had 
resided long in another, had been a resident 
of a part of the country far distant from 
Pennsylvania, and had been living in the 
neighbourhood of Christiana for only three 
years past, and while there was evidence 
that anti-slavery conventions had been held 
at West Chester, a place near Hanway's resi- 
dence, where the fugitive slave law was de- 
nbimced as unconstitutional, wicked and of 
no force against 'the higher law of every 
man's own conscience," and denunciations 
made against every judge, who would enforce 
it, as governed by the spirit of JeflEries and 
Scroggs; there was no evidence that Han- 
way attended these meetings. As to the 
events of the morning of the 11th of Sep- 
tember, the defence showed that about sun- 
rise of that day, Lewis, already mentioned, 
was informed by a person, who was called 
at his house, that there were "kidnappers 
at Parker's house." And starting at once for 
this place, as he passed, gave the infor- 
mation to Hanway, who was just getting 
up. Hanway, in his shirt sleeves, mounted 
his horse, rode over, and at the place met 
Lewis, who had taken a nearer route -across 
the fields. As they arrived Kline met them, 
and stating that he was marshal, required 
their aid. Lewis asked to see his author- 
ity, and Kline produced the writs. Mean- 
while the blacks were rapidly gathering, and 
Hanway, pointing out the fact, warned the 
marshal of the danger of attempting, under 
sucH circumstances, an arrest, and advisea 
him to retire. At the same time, and before 
any firing, they retired. And passing out 
of the road, Lewis followed by KUne, turned 
in one way, while Hanway rode off in an- 
other. In regard to this matter of "kid- 
nappers," it was not easy to gather' the ex- 
act facts of the case. It was certain that 
in September, ISoO, and in March, 1851, men 
of bad character not having, or at least not 
professing to have any warrant of law, had 
in a rough way come to Christiana, and car- 
ried away at night, out of the houses Where 
they were, two negroes, then residing there, 
who never again returned. But whether 
these negroes were runaway slaves, now 
taken home by men, who expected to be 
paid by the owners, or to get a reward pub- 
licly offered; or whether they were free 
persons of colour, stolen by "kidnappers" 
in the legal sense of the word, was not prov- 
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ed- The term was perhaps a slang one; it 
being one which had been frequently ap- 
plied with others, as bad, to persons who 
came from the South, to recover their run- 
away slaves. It appeared, however, that 
the events excited some alarm in the place, 
which had many persons in it opposed to 
the fugitive slave law, and that there was 
some feeling of insecurity professed among 
the people of that neighbourhood. 

Points of evidence. 

Such was the case as presented by the evi- 
dence given before the ju'ry. A good deal 
of it was received after objection only, and 
hence upon this, as also upon evidence ex- 
cluded there arose in the case several in- 
cidental points. For example, that relating 
to "kidnappers." In introducing this evi- 
dence, the counsel of the defence did it by 
asking a witness to state any fact he knew 
with regard to the kidnapping and carrying 
away coloured people in the neighbourhood 
of Parker's house, within a period of about 
nine months prior to the events of the 11th 
©f September: but the object of the testi- 
mony being stated to be to show that there 
was great alarm in the region, about kid- 
nappers and that Hanway came to see if 
these men were kidnappers or not. 

Counsel of the United States. This testi- 
mony is irrelevant to the issue, and if it 
were introduced, would have a pernicious 
effect upon the execution of all law. We 
have charged that the defendant sought to 
resist the laws of the United States, and so 
far as the testimony is before this court, 
have shown that warrants were issued on 
the 9th; that notice in opposition to them 
was given immediately by Williams; that 
resistance took place on the 11th; that 
Hanway was on the spot, as by preconcert, 
saw the United States process in the hands 
of its officer and countenanced and encour- 
aged the acts which took place. They pur- 
pose to show that nine months anterior to 
this 11th of September, there were parties 
who actually kidnapped. Can it be given 
in evidence that certain parties did nine 
months before commit an unlawful act? 
There is no crime in the world that could 
not be justified in the same way, and by 
showing that somebody had done a wrong 
anterior to it If they can go back nine 
months, they can go back eighteen months. 
If they can show something within even two 
weeks, it will be admitted by us; but, to 
permit them to show that some other par- 
ties, not purporting to have any connection 
with this afCair at all, committed a certain 
outrage nine months anterior to the time 
this transaction took place, is opening too 
wide a door on their side. 

Coimsel for the prisoner. The crime of 
treason consists in acts done, and the in- 
tention with which they were done. Many 
acts may be done which, if done with an 
intention to levy war against the United 



States, would be treason; but these same 
acts done without any such previous inten- 
tion, would amount to an ordinary breach 
of the peace, or to misdemeanor and mur- 
der. The~ question for the jury is, what 
brought together these people, some armed 
and some unarmed. For if they have come 
together with a lawful intent, and after- 
wards, even they who came with such in- 
tent, committed murder, it is not treason. 
How then are you to show what brought 
these people together? The prosecution 
have given some slight testimony, such as 
the sounding of a horn about breakfast 
time, from which they will ask the jury 
to infer that there was a previous combina- 
tion to resist the United States government. 
Now, what we propose to show is this: That 
there were residing in that immediate neigh- 
bourhood a gang of professional kidnap- 
pers: that they had not only upon one, but 
on two or three occasions, in the dead of 
the night, invaded the houses of the neigh- 
bours, (of white people, where black meu 
.lived, and black people,} and by force and 
violence and great injury and malice, with- 
out authority whatsoever, seized and car- 
ried these men away; and that they have 
never afterwards been seen or known of in 
those parts. And that in consequence of 
this, there was a general feeling of indigna- 
tion, not against lawful authority, but 
against outlaws who thus prowled over and 
disturbed this neighbourhood. And that 
when the prisoner in the morning (for the 
first time) came out of his own house, not 
having heard any thing of this, he was in- 
formed that there were kidnappers trying 
to kidnap Parker, whom it was supposed 
was the object of the attack. And that in 
pursuance of such information, find with a 
full knowledge of the repeated acts of out- 
rage and kidnapping in that neighbourhood, 
he went to the place where he did go. We 
do this to show what might have brought 
him there, which is one essential part of 
the case. And we do it, that if any body 
should suspect that "kidnapper" was a 
covert term or slang phrase, and that kid- 
nappers did not mean kidnappers, to show 
that it did mean those who followed that 
business for a living. 

GEIER, Circuit Justice. • The objection of 
the prosecution would be irresistible if Han- 
way was indicted simply for resisting an 
officer of government. But in treason there 
must be some previous agreement The 
prosecution will probably infer from certain 
premises a certain intent They have given 
evidence that a negro went down on the 9th 
or 10th and said that kidnappers were 
abroad, or left certain hierogliphics, or what 
you please; and applying this as a slang- 
term to a master seeking his slaves, may 
argue conspiracy in a whole neighbourhood. 
But Hanway might not have understood it 
so; and though masters were there with 
proper process to arrest a runaway, I think 
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it will be proper for the defendant to show, 
that kidnappers, , in a proper sense of the 
word, had been about, and that "Hiere was 
a degree of insecurity among the free ne- 
groes who resided in that neighbourhood. 
Suppose the sherifif came to my door, and I 
fired at him out of my window and killed 
bim; under such circumstances you might 
infer I did it with the intention to murder 
an officer of the law. But suppose I could 
show, that a few nights, or even months, 
ago, a person had broken into my house, and 
committed a robbery, would you not infer 
from tlie fact, that my mind was bent upon 
something else, and far from any intention 
to murder the sherifE? Or take the analo- 
gous case of a' person accused of murder, 
and upon the question of an intent, it is in 
proof, that he went to the place where the 
alleged murder was committed, bearing 
deadly weapons, it would certainly be per- 
mitted him to show that there was a gen- 
eral sentiment of personal insecurity m the 
community, which justified him in carrying 
arms, and that that was the reason why he 
had arms. The question is not perhai)s in. 
the strictest form. You might ask more 
correctly, perhaps, if such rumours or fears 
were not prevalent But this, in essence, is 
not important, and the inquiry may just as 
well be made as to the facts on which the 
belief was founded. 
Question allowed. 

Second point of evidence. 

In support of the defence, the prisoner's 
counsel called Lewis, the pei*son who had 
informed Hanway of there being kidnappers 
at Parker's house. Lewis was not included 
in the present indictment with Hanway, 
but was included in another indictment 
which had been found, and in which Han- 
way, Lewis and one Scarlet were indicted 
together for treason; and in another also in 
which these same, with several negroes were 
indicted in the same way. The objection 
now made to Lewis's testimony was that 
he was interested in this indictment as an 
instrument of evidence; that if Hanway 
were acquitted on this indictment he could 
not be tried again, and that this acquittal 
would enure to Lewis's benefit on the other 
indictments in which he stood charged joint- 
ly with Hanway. There had been no ver- 
dicts. A party was brought into court to 
testify for a defendant who is indicted with 
him. If he can do this for Lewis, he can 
for others. Suppose indictments in which 
Lewis is not included against all of the 
other parties. Is Lewis a competent wit- 
ness to give testimony ad seriatim and thus 
to acquit all the others and so finally him- 
self; for if every one else is acquitted he 
cannot be guilty. Treason cannot be com- 
mitted, we assume, by a single person. 

GRIBR, Circuit Justice. No good prece- 
dent could be found, I think, where by send- 
ing up a bill of indictment against him, a 
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witness, otherwise competent, had been cut 
out entirely from giving evidence. If thir- 
ty or forty are indicted I see no reason why 
one may not be found guilty and the others 
acquitted. Or why if one has been tried 
and acquitted, the verdict in his favour 
would affect the others. 

KANE, District Judge. Supposing there 
were many indicted for treason, and on their 
trial together, and no evidence given against 
one of the defendants, could not the court 
direct a verdict of acquittal, in order to 
make him an evidence for tbe defence? 
which presupposes there is no disqualifica- 
tion of evidence. Even in the common law 
there is a distinction between conspiracy 
and treason. The difference was this: that 
conspiracy was an offence essentially joint, 
and there must be a joinder in the indict- 
,ment, and a conviction of more than one to 
make it. Treason may be committed sev- 
erally as well as jointly, and one may be 
indicted. 

Witness allowed. 

Third point of evidence. 

The defendant having closed his ease as 
already reported, the United States offered 
testimony to prove that in September, 1850, 
to wit;, a year before this outrage, the county 
of Lancaster, and particularly the neigh- 
bourhood of Christiana, was patrolled by 
armed bodies of negroes, who went from 
house to house in that neighbourhood, search- 
ing for certain owners of slaves who, it 
was reported, were thereabouts, attempting 
to recover their runaway slaves; the said 
bodies of' negroes swearing vengeance and 
death against such slave owners. The pur- 
pose of such testimony was stated to be, to 
prove that for a long time there had been 
a regular organization, for the purpose of 
resisting in that neighbourhood upon every 
and all occasions, laws of the United States. 
No notice of the names or residence of the 
witnesses, by whom this was to be proved, 
had been given to the prisoner. The act of 
congress (Act April 30, 1790, § 29 [1 Stat. 
118]) on the subject of treason, says, "that 
any person who shall be accused and in- 
dicted of treason, shalf have a copy of the 
indictments, and a list of the jury and wit- 
nesses to be produced on the trial, for prov- 
ing the said indictment, mentioning the 
names and places of abode of such witnesses 
and jurors delivered unto Mm at least three 
entire days before he shall be tried for the 
same." 

This testimony offered as above stated, 
was objected to by the counsel for the pris- 
oner, who contended that in the nature of 
an indictment for treason, it was testimony 
in chief and not rebutting testimony. Pre- 
vious combination is of the essence of trea- 
son. The prosecution has given evidence of 
such combination; (of what value, indeed, 
we will consider hereafter.) Now our case 
shows that we have not. sought to prove 
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anything to the contrary of what they thus 
showed or attempted to show. We have 
confined our case to that which showed the 
intentions of Han way alone; though show- 
ing incidentally, perhaps, at the same time 
what induced other individuals to assemble 
on the morning of the 11th. We have kept 
our evidence within certain limits, and 
shown our case in a particular way. We 
may contend, it is true, and as a defence on 
the outworks, that the prosecution has not 
shown treason at all; but our real and our 
individual position is on more confined 
ground; and we shall contend that whether 
other persons did or did not commit treason, 
is unimportant, since Hanway was neither 
of their number nor counsel. Now the evi- 
dence offered is not in rebuttal of anything 
confined to the exculpation of the particular 
individual. Our objection is substantial. It 
is unfair to bring the pruicipal part of the 
case upon the rear of a defence full and 
complete to all that has been presented as 
requiring an answer. The case that ought 
to be heard by the jury first, would be thus 
made to be heard last, and operates with the 
effect of the most recent impression. If 
there were no legal and substantial objec- 
tions, the act of congress obliges the prose- 
cutor to furnish to the prisoner the names 
of his accusing witnesses in chief, three 
days before his trial. Its provisions cannot 
be defeated by this mere shift of position. 

Counsel for the United States. The evi- 
dence on the part of the prosecution closed, 
relying upon the prima facie ease which 
was made out; st. the evidence of concert 
throughout the neighbourhood; that notice 
has been sent to Christiana from Philadel- 
phia, by Williams, who accompanied some 
of the officers employed by Mr. Gorsueh; 
that the names of Mr. Gorsuch's slaves were 
left on a piece of paper in the neighbour- 
hood of Ghristiaiia; that armed men, some 
on foot, some on horseback, were instan- 
taneously assembled by a concerted signal; 
and that Hanway was there, and came there, 
to all appearances like the others. This was 
prima facie evidence of treason, and enough 
to connect the prisoner with it. The coun- 
sel of the defence had an opportunity of 
saying it was not treason, and that there 
was a total failure of evidence necessary to 
establish that crime. But they go on to 
make a defence: and what is that defence? 
Why, confessing the fact that there was 
oi^anization; that horns did sound to sum- 
mon armed bands to the rescue; they have 
referred the origin of that organization to 
lawful motives— the exercise of a fair and 
natural right— their own protection. They 
have gone on, therefore, to explain the mo- 
tive of this organization, and to say it was 
not for the purpose of resisting the law, in 
the reclamation of slaves, but to prevent 
illegal violence to those who are free. Are 
we not to rebut that allegation? And if in 
rebutting It, we introduce evidence which 



might have been admissible in chief, if no- 
tice had been given, is it to be excluded? 
The only inquiry in regard to this rebutting 
proof is, whether it is strictly rebutting? 
Does it not, then, destroy the allegation of 
motive on which the defence rely? We of- 
fer it only to rebut that; and, so limiting it, 
we are entitled to it as rebutting evidence. 

GRIER, Circuit Justice. There is a great 
difference between rebutting evidence and 
evidence by way of set-off. The statute 
gives a man accused of treason, (an offence 
involving terrible consequences,) a particu- 
lar protection about testimony; but if testi- 
mony such as this could be brought in by 
way of rebuttal, the provision of the stat- 
ute, (not mor^ numane than just), would in 
effect be evaded. You cannot evade it by 
changing the order of proof. On general 
grounds, also, everything tending to show 
that there was an intention to make public 
resistance to a particular law, was evidence 
entirely in chief, and not at all rebutting 
anything. It should have been given in evi- 
dence in chief: and to draw an illustration 
from the game of whist, if you gave it 
now, you would be reneging and keeping 
your trump back to the last trick. I do 
not know, indeed, but that the testimony 
offered might prove directly the contrary of 
that which it is designed to prove, and only 
show that there was a band of runaway 
negroes consociated to help each other to 
resist their master, who came to reclaim 
them. And this would not be such public 
resistance to the law as to be called trea- 
son. 

BANE, District Judge. I concur with 
Judge GEXBIl entirely. The two elements 
of the crime are the act and the preconcert. 
It is for the prosecution to make out both, 
and by omitting evidence of preconcert, they 
fail in their original case. The evidence 
which is now offered is merely to prove that 
preconcert. It was an indispensable ele- 
ment of the original case. It seems to me, 
therefore, that it cannot be introduced as 
rebutting evidence. It is one of the mat- 
ters going to prove the charge laid in the 
indictment, in regard to which the act of 
congress is express, that it shall only be 
proved by those witnesses of whom three 
days' notice has been given to the other 
side. 

The principal case resumed. 

The bill of indictment charged that the 
prisoner, Hanway, wickedly intending and 
devising the peace and tranquillity of the 
United States to disturb, and prevent the 
execution of the laws thereof, to wit, "An 
act, &C.," and another act, supplementary 
to the same, passed on the 18th September, 
1850, did on the 11th of September, 1851, 
wickedly and traitorously intend to levy 
war against the United States. It then sets 
forth five several overt acts; 

(1) That with a large number of persons 
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armed and arrayed with warlike weapons, 
with purpose to oppose and prevent, by 
means of intimidation and violence, the ex- 
ecution of the said laws, he did wickedly 
and traitorously levy war against the Unit- 
ed States. (2) That in pursuance of said 
purpose, the prisoner and others so armed 
and traitorously 'assembled to prevent the 
execution of said laws, did with force and 
arms traitorously resist Kline, an officer of 
the United States, duly appointed, from ex- 
ecuting lawful process, and wickedly and 
traitorously did prevent by force and intim- 
idation, the execution of the said laws. (3) 
The third was the same as the second, witli 
this addition, that they assaulted Kline, and 
liberated from his custody persons arrested 
by him, who owed service and labour to 
Edward Gorsuch under the laws of Mary- 
land, thereby traitorously preventing the ex- 
ecution of said laws. (4) That the prisoner, 
with the others, did traitorously meet, con- 
spire, and consult to oppose, resist and pre- 
vent by force the execution of said laws. 
(5) That in pursuance of said traitorous in- 
tention, he prepared divers books, letters, 
resolutions, addresses, &c., which he caused 
to be dispersed, containing incitements and 
encouragements to fugitives and others to 
resist, oppose and prevent by violence and 
intimidation the execution of said laws. 

J. W. Ashmead, U. S. Dist Atty., G. L. 
Ashmead, and J. B. Ludlow .represented the 
United States. R. J. 'Erent, Atty Gen, of 
Maryland, James Cooper, a senator of the 
United States for Pennsylvania, and R. M. 
Lee, of Philadelphia, appeared as special 
counsel,— Mr.- Brent, by order of the gov- 
ernor of Maryland (of which state Mr. Gor- 
such was a citizen) ; Mr. Cooper and Mr. Le^ 
as private counsel of Mr. Gorsueh's rela- 
tives. J. J. Lewis, of West Chester, T. 
Stevens, of Lancaster, J. M. Read, T. Cuyler, 
and W. A. Jackson, of Philadelphia, for the 
prisoner. 

For the United States. Levying war against 
the United States, is a phrase, the meaning 
of which is settled, both in England and the 
United States. The statute of 25 Edw. III., 
. c. 2, contains seven descriptions of treason, 
and two of them are thus stated by Black- 
stone (Comm, bk. 4, c 6, §§ 3, 4), (1) If a 
man do levy war at our lord the king in his 
realm. (2) If a man adhere unto the king's 
enemies in his realm, giving to them aid and 
comfort in the realm or elsewhere. These are 
the two kinds of treason, which are defined in 
the constitution of the United States, and the 
words used to describe them are borrowed 
from the English statute, and had a well 
known legal signification at the time they 
were used by the framers of our constitution. 
This is stated by Chief Justice Marshall (2 
Burv, Tr. 402), his language being that "it 
is reasonable to suppose the term 'levying 
war* is used in that instrument in the same 



sense in which it is understood in the English 
law to have been used in the statute of -25 
Edw. III." He then adds "that principles 
laid down by such writers as Coke, Foster and 
Blackstone, are not lightly to be rejected/' 
He then defines (Id. p. 408) in what levying 
war consists; viz. "That where a body of 
men are assembled for the purpose of making 
war against the government, and are in a 
condition to make war, the assemblage is an 
act of levying war." There is no dispute that 
English writers maintain the doctrine that 
any resistance to an act of parliament by 
combination and force, to render it inoper- 
ative and ineffective, is treason by levying 
war. We need not however go into a con- 
sideration of the English law of treason, or 
of what in England, is "a levying of war.'' 
The matter is settled by our own decisions. 
In the Cases of the Western Insurgents, in 
1795,2 Judge Patterson says: "If the ob- 
ject of the insurrection was to suppress the 
excise office, and to prevent the execution of 
an act of congress by force and intimidation, 
the offence in legal estimation is high treason; 
It is an usurpation' of the authority of the 
government. It is high treason by levying 
war." In Pries' Case [Case No. 5,126], Judge 
Iredell, in his charge to the grand jury (A. D. 
1799), says: "I am warranted in saying, that 
if in the case of the insurgents who may come 
under your consideration, the intention was 
to prevent by force the execution of any act 
of the congress of the United States alto- 
gether, any forcible opposition calculated to 
carry that intention into effect, was a levying 
of war against the United States, and of 
course an act of treason. But if its intention 
was merely to defeat its operation in a partic- 
ular instance, or through the agency of a par- 
ticular officer, from some private or personal 
motive, though a high ofEence may have been 
committed, it did not amount to the crime of 
treason. The particular motive, must how- 
ever, be the sole ingredient in the case, for if 
committed with a general view to obstruct 
'the execution of the act, the ofEence must be 
deemed treason." This was the charge of 
Judge Iredell to the grand jury. Fries having 
been indicted by them, was tried before 
Judges Iredell and Peters, who iterate the 
doctrines just above declared. Judge Peters 
says: "It is treason in levying war against 
the United States for persons who have none 
but a common interest with their fellow-citi- 
zens, to oppose or prevent by force, numbers 
or intimidation, a public and general law of 
the United States, with intent to prevent its 
operation, or compel its repeal." Fries' Case 
[supra]. Again, "although but one law be 
immediately assailed, yet the treasonable de- 
sign is completed, and the generality of in- 
terest designated by a part assuming the gov- 
ernment of the whole. * * * Though pun- 
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isttments are designated by particular laws 
for certain inferior crimes, Tvhieh if prose- 
cuted as substantive offences, and tlie sole 
object of the prosecution, are exclusively lia- 
ble to tbe penalties directed by those laws, 
yet when committed with treasonable in- 
gredients, these crimes become only circum- 
stances or overt acts. The intent is the 
gist of the inquiry in a charge of treason." 
Judge Iredell referring to the law laid down 
by Judges Paterson and Peters in the 
Cases of the Western Insurgents [Id. 17,- 
437], says: "As I do not difEer from that 
decision, my opinion is that the same declara- 
tions should be made upon the points of law 
at this time." On the second trial of Fries, 
in 1800 [Id. 5,127], Judge Chase was on the 
bench, and in an elaborate opinion he main- 
tains the doctrine which had been ruled in 
the previous cases. Judge Story, in 1842, 
says (1 Story, 614) : "It is not necessary that 
it should be a direct and positive intention 
entirely to overthrow the government It will 
be equally treason if the intention is by 
force to prevent the execution of any one 
or more of the general and public laws of the 
government, or to resist the exercise of any 
legitimate authority of the government in its 
•sovereign capacity. Thus, if there is an as- 
sembly of persons, "rt^ith lorce with intent 
to prevent the collection of taxes lawful, or 
duties levied by the government, or to destroy 
all custom-houses, or to resist the adminis- 
tration of justice in the courts of the United 
States, and they proceed to execute their 
purpose by force, there can be no doubt it 
would be treason against the United States." 
President King of the common pleas of Phila- 
delphia holds the same doctrine (charge on 
the occasion of the Kensington riots, MS.). 
His language is, "that where the object of a 
riotous assembly is to prevent, by force and 
violence, the execution of any statute, or by 
force and violence to compel its repeal by 
the legislative authority, or to deprive any 
class of the commtmify of the protection af; 
forded by law, as burning down all churches 
or meeting-houses of a particular sect, under 
colour of reforming a public grievance, or to 
release all prisoners in the public jails and 
the like, and the rioters proceed to execute 
hy force their predetermined objects and in- 
tents, they are guilty of high treason in levy- 
ing war." The case of U. S. v. Hoxie [Case 
No. 15,407] is no exception to these princi- 
ples. It was clearly no case of treason, but 
simply of a private outbreak. 

The authorities and opinions quoted, thus 
prove that the forcible resistance to the exe- 
cution of the fugitive slave law, in which the 
defendant participated, if designed to render 
its provisions inoperative and void, was trea- 
son against the United States. It was a 
levying of war within the meaning of the 
constitution. The intent with which the act 
was committed, is the essential ingredient in 
the offence. We have then an uninterrupted 
line of decisions from the foundation of our 



government, until the present hour. It is 
unprofessional, and will be vain to attempt 
to discredit these earlier decisions on the law 
of treason. They have the force of that 
contemporanea expositio quae fortissima est. 
The seats of judgment were never filled by 
abler, more learned, or purer men. The bar 
was never graced by more splendid talent, 
more intellectual force, greater devotion or 
more practised advocacy. Upon the bench 
were Marshall, Paterson, Iredell, Chase and 
Peters I At the bar was William Bradford, 
Sitgreaves, Lewis, the elder DaDas, and the 
elder Rawle, Edward and William Tilghman. 
Never were cases more eloquenfly, more co- 
gentiy, more learnedly argued, or with great- 
er interest of every kind. Never were cases 
more temperately, more clearly and more 
properly adjudged! Treasonable designs 
must, in the nature of the ease, be often in- 
feiTed from ,the facts and circumstances 
which attended the transaction. The com- 
bination or conspiracy of the defendant with 
others, forcibly to resist the law at Christi- 
ana, can be established without direct proof. 
"The concert of purpose," says Judge Kane 
[charge to the grand jury on the law of 
ti-eason. Fed. Cas. Append.], "may be ad- 
duced from the concerted action itself, or it 
may be inferred from facts occurring at the 
time or afterwards, as well as before." It is 
npt to be expected, that direct proof shall 
be brought, where a whole region is infect- 
ed. We cannot enter -a horde of traitors, and 
take thence voluntary witnesses to implicate 
directly those who think and feel as they do 
themselves. Because a whole county, a 
whole township, or a whole neighbourhood, 
are involved in plotting treason: and no eye- 
witness can be produced to prove their trea- 
sonable meetings, cannot treason be proved? 
cannot combination and wicked conspiracy 
be established, as any other fact in the law, 
by circumstantial evidence? If you see the 
stream which comes from the distant moun- 
tains, swollen and leaping along as if a deluge 
were poxu-mg its waters through its channel, 
do you not know that the snows have melted 
at its source, and the rains have descended 
from the heavens? Cannot you judge the 
cause from the effect? You see that the pris- 
oner was ready to leap upon his horse as 
rapidly as possible, and go to the ground, 
to incite those who are assembling by con- 
cert to resist the laws; can you not infer 
that he went there by pre-arrangemeut, and 
that he was known by the coloured people 
as a man who would stand by them, in their 
resistance of the laws? You see them hail 
his presence with a shout, and see him stand 
by and read the process of the United States, 
saying not one word to these ignorant, mis- 
guided individuals, warning them of their 
danger, "though he had come to see justice 
done" to the blacks. He will not tell these 
ignorant people, who were about to imbrue 
their hands in innocent blood, "You are do- 
ing wrong, here is authority from the United 
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States." Can you not infer concert and de- 
sign from these things? Indeed there is no 
necessity for inferential proof, so far as 
this defendant is concerned. His' resistance 
to the law was declared. He avowed his de- 
termination on the spot, not to regard the 
provisions of the fugitive slave law, or any 
other act of congress upon that subject, and 
in the presence of an armed band of negroes 
who had come together to resist the law, he 
declared that its supremacy should not he 
maintained by him, and that the rights of 
these insm'gents were superior to any stat- 
ute of the United States. This man did not 
confine himself to mere sympathy, nor occupy 
a position merely passive; he was already 
connected with an organized band, which 
had been formed for treason. But suppose he 
was there as a spectator, and that he there 
first connected himself with an organization 
formed for the purpose of resisting the law. 
Is he not as guilty as the rest? But he had 
no arms in his hands! What of that? The 
coloured people then and there armed, were 
his instruments of war; they were his arms. 
If, while sympathizing with these blacks, 
and determined to resist this law, Hanway 
and Lewis had put on their armour and led 
their soldiers to the fight, they would have 
been at least heroes in their way. But to 
go there with no arms, to incite an ignorant 
and infuriated horde, who are there for the 
purpose of treason, murder and robbery; 
this is less manly, but^no less treasonable. 
If Hanway incited them by word, speech, 
gesture, or presence, then he has done more 
than merely refuse to assist— he has become 
a conspirator. He has connected himself with 
them, their acts are his acts, and their inten- 
tions are his intentions. 

For the prisoner. If the issue were on the 
fugitive slave law, and the question was, 
whether Hanway disapproved it? he could 
not be convicted even of that. There is no 
certain evidence which shows that -he has an 
opinion about that law. Admitting that he. 
disapproved the law, as he had a right to, 
there is no evidence which shows what mo- 
tive brought him to this spot on the morning 
of the 11th. The sounding of a horn about 
breakfast time (an usual signal in the coim- 
try for breakfast) shows nothing; and if it 
were clearly shown to be a signal for con- 
course, it follows not that it was a concourse 
for a treasonable purpose. There is evidence 
that there was in the neighbourhood a gang 
of professional kidnappers, who, on recent oc- 
casions, without any authority, had seized 
black men and carried them away, so that 
they were never heard of again. And that 
in consequence of this, there was a general 
alarm and feeling of indignation in the 
neighbourhood— not against lawful authority, 
but against man-stealers. Lewis was in- 
formed exactly, that there were "kidnappers 
at Parker's house," and he gave that in- 
formation and none other to Hanway. And it 



does not matter, that by the word "kidnap- 
pers" slave owners were sometimes called, 
since there had recently been people in the 
neighbourhood to whom the word strictly 
and legally applied. Now who can say on 
the evidence what took Hanway to this spot? 
It is the intent which here is every thing. 
For if Hanway came there with a lawful in- 
tent, it is no treason, even though he did aft- 
erwards see with composure the laws vio- 
lated, or even commit a murder. 

Treason in China, means disrespect to the 
emperor. On the continent of Europe it has 
been reduced by the intrigues of faction, or 
the command of power, to about the same 
thing. In England there have been bad 
times, and the law has given way to party 
rage and power. At all times, indeed, their 
law of ti-eason has confessedly been more ex- 
tended than ours, and largely influenced by 
the ruling authorities. But the fathers of our 
government, deeming the life and liberty of 
the citizen of too much moment to be sub- 
jected to the sport of factious excitement, or 
to the spirit of power, have made the defini- 
tion of treason a part of the paramount law, 
which every federal officer is sworn to sup- 
port. This definition is short, plain, and 
precise; involved in no phrases of dubious 
import, or of technical subtlety. To the 
layman and way-faring man it simply de- 
clares what is treason. To the lawyer and 
the scholar, bewildered in the mazes of the 
metaphysical jargon with which judicial 
butchery, in violent times, racked Iheir 
brains for reasons for doing wrong; to the 
judge and the juryman in admonition of the 
duty of discarding bad precedents and of 
abstaining from the extension of crime by 
construction, it does more; it declares what 
is not treason. Const art. 3, §§ 1, 3. "Trea- 
son against the United States, shall consist 
only in levying war against them, or in ad- 
hering to their enemies, giving them aid and 
comfort." This definition was framed by 
men who, in the exercise of the right of rev- 
olution, had risked the penalties of treason, 
and studied the subject on the steps of the 
scaffold. Indignant at the wrongs that had 
been perpetrated, and the blood that had 
been shed for fictitious offences made treason 
by ingenious construction, they determined 
to deprive both faction and power of so 
potent an engine of mischief, long used and 
abused by demagogues and despots. They 
cut offi at one blow, that once flourishing and 
fatal branch of inteipretative treason. They 
defined the crime by terms severely strict 
and rigorously exact. Every word is sig- 
nificant There is not a syllable to spare, 
nor one on the meaning of which sophistry 
can hang a doubt. "Treason shall consist 
only in levying war, &c." No court no leg- 
islature, no power in the state shall make 
any thing else treason. The same words 
which gave to the acts enumerated the high- 
est denomination in the catalogue of crimes, 
contain an emphatic prohibition against the 
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slightest extension. The offence requires the 
existence of war. Its sole element is war- 
It cannot he committed In time of peace. 
To be guilty of the crime, a person' must he 
actually engaged in the war, or giving aid 
to those that are. To contemplate, or to 
advise war, or even to conspire to wage it, is 
not enough. The war must he actually lev- 
ied. It must not be a mere tumult— a fight 
—a struggle in arms between individxials or 
companies, or violence offered to an execu- 
tive or military ofl5.cer of the government, in 
a matter relating only to individual interest 
or private right, but it must be national in 
its scope and object It must possess that 
dignity in mischievous design that aims at 
the life of the government, or at least at the 
prostration of some branch of Its power, by 
an armed opposition. It must have the im- 
press of universality. A contest between 
the lords of neighbouring manors, involving 
the destruction of many lives by smaU ar- 
mies, raised and maintained for the purposes 
of mutual revenge and pliinder, was decided 
even by an English court, in violent times, 
to be no treason. An attack on the negro 
population of a town or city, by an armed 
mob of a thousand, such as have occurred in 
different parts of our country at different 
times, has never been supposed to be trea- 
son. A combination to destroy a newspaper 
press by violence, and to overcome all oppo- 
sition by arms, and the purpose executed, 
as happened formerly in Baltimore, when 
the Federal Kepublican press was destroyed, 
General Lingan killed, and a number of oth- 
er persons grievously injured; though the 
mob held possession of the city for days, 
overawed the police, and set the municipal 
authorities at defiance, was deemed no more 
than misdemeanor. The driving of the peace- 
able Mormons from the city of Nauvoo, at 
the point of the bayonet, and with no incon- 
siderable slaughter too, though battles were 
fought and a siege maintained, passed -unno- 
ticed by the United States government, as an 
offence cognizable only by the local tribunals. 
The same remark applies to the Philadelphia 
riots of 1844, when churches were burnt and 
houses destroyed, streets barricaded, and 
windows shaken by the thunder of artil- 
lery launched in civil strife, and a popula- 
tion of near half a million of persons stricken 
with terror, and forced to call on the country 
for protection. Such cases, though wearing 
much the appearance of war on a limited 
scale, and possessing many of its character- 
istic features, do not amoimt to war, in the 
constitutional sense, as generally received 
and understood 

Upon the question, what constitutes a levy- 
ing of war, there have been several determi- 
nations in the federal courts. The first oc- 
casion that occurred for its consideration, 
was that of the Western insurrection in 1794, 
five years after the constitution was adopted. 
The second was Fries's Case, or the North- 
ampton insurrection, only five years later. 



The government in these times was new, the 
treasury exhausted, and the nation compara- 
tively weak. The trial of the great experi- 
ment of a constitutional republic was consid- 
ered of doubtful success, and was watched 
with earnest solicitude by the statesmen of 
the day. The value of the Union was still a 
debateable subject. Reverence for the con- 
stitution had not become a common senti- 
ment. We were in the midst of the old 
French revolution, "when," as the jurors say, 
in asking a copy of Judge Iredell's charge to 
them (Fries' Case [Case No. 5,126]), 'false 
philosophy and the most dangerous and wiclc- 
ed principles were spreading with rapidity, 
under the imposing garb of liberty, over the 
fairest countries of the old world." In ev- 
ery speck of disaffection there was danger. 
Every open opposition to the regular action 
of the government, furnished just cause for 
alarm. The federal authority was in the 
hands of men who held high-toned opinions, 
and who were disposed to carry out these 
opinions, in the exercise of their official func- 
tions. The judges had been educated in the 
English law, and naturally looked for their 
guides to the precedents which that law fur- 
nished, and which were established in dark 
and remote periods, and could not anticipate 
the more liberal and enlightened sentiments 
which have since animated English jurispru- 
dence. Under such circumstances we shoidd 
reasonably expect to see strong ground taken 
and strong doctrine promulgated. And such 
we find actually to have been the case. Un- 
der different circumstances the law might 
have been, and probably would have been, 
differently ruled; or general principles laid 
down less broadly. As it was, they gave 
great dissatisfaction, and have been subject- 
ed to severe criticism by learned commenta- 
tors. Still, as far as they bore upon the par- 
ticular circumstances under investigation, in 
application to the facts proved by the evi- 
dence in. the several cases, they may perhaps 
be safely admitted to have the force of prec- 
edents. But they are not to he received as 
bearing upon a case varying in any material 
point from those in hand. 

The Western insurrection was an exten- 
sive combination, embracing great numbers 
of the inhabitants beyond the Alleghany 
mountains, not only of the state of Pennsyl- 
vania, but of Virginia also, to resist by force 
the execution of an excise law of the gen- 
eral government It commenced in 1791, and 
continued till 1794. It was originated and 
fomented and supported by what was called 
sometimes the "Anti-Federal or Republican," 
and sometimes the "Jacobin or Democratic," 
party. It was composed of men who like 
Gallatin and others represented by the "Au- 
rora," had opposed with the utmost violence 
the adoption of the federal constitution, and 
who, after its adoption, sought to paralyse 
and destroy its operation; men who hated 
the person and opposed the administration 
of Washington, whose history yet remains 
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to be written, "The Enemies of "Washing- 
ton," and who in pursuance of their ohjects, 
sought in theory and in fact to overthrow 
the government The party had not then,— 
adopting the federal constitution,— sought to 
qualify its operation hy a jealous construc- 
tion. They had opposed violently its adop- 
tion. Failing in this, they sought, when it 
was adopted, to niillify its operation; which 
was to overthrow it in fact. Application was 
made to congress for a repeal of the obnox- 
ious act That having failed, resort was had 
to force, and within the disaffected territory 
the excise law was as effectively annulled as 
though it had been repealed by congress.. Even 
those who were disposed to obey it were pre- 
vented through the terror of the insurgents. 
Proclamations were issued by the president; 
requisitions were made on the militia of New 
Jersey, Pennsylvania, Maryland, and Vir- 
ginia; and our army, composed of several 
divisions, and commanded by an officer of 
high military reputation, was marched into 
the disaffected region, and a considerable 
force under General Morgan was left to oc- 
cupy it as a conquered country. It was in 
view of such circumstances that the lan- 
guage quoted by the prosecution, was em- 
ployed. Judge Paterson declared that the 
object of the insurgents "was of a general na- 
ture, and of a national concern." The mag- 
nitude of the effort was in proportion to that 
of the object, and required no inconsiderable 
Exertion of the force of the nation to defeat 
it; it was therefore deemed a war, and those 
that waged it in opposition to the national 
authority, traitors. 

The Northampton insurrection out of which 
Fries's Case arose, had much the same ori- 
gin, though the rebellion was not of equal 
extent; and owing to the prompt and ef- 
ficient action of the government, did not be- 
come so formidable. Three large counties, 
however, were engaged in the opposition, 
which assumed an aspect sufficiently threat- 
ening to require the interposition of the mili- 
tary force. The legislature of Pennsylvania 
resolved to co-operate with the general gov- 
ernment, in case it should become necessary, 
and the authority of the executive of the 
state, as well as of the Union, was actively 
exerted to suppress the spirit of resistance. 
The object of the insurgents was to obtain 
a repeal of the house and direct tax law; 
they proceeded to acts of violence, and they 
succeeded in impressing the public with the 
opinion, or at least the apprehension, that 
they had sufficient power to effect their pur- 
poses. It was in reference to such circum- 
stances that the judges delivered the charges 
quoted by the prosecution. They did not de- 
cide that these circumstances constituted a 
levying of war, but they presented the case 
in such a way as gave a pretty clear intima- 
tion of their opinion, and on a precisely simi- 
lar state of facts, those opinions would oper- 
ate with great weight. Still the general ex- 
pressions are to be applied to the cause then 



in hand, and not to a cause altogether dif- 
ferently constituted. 

The report of the Fries Case makes Judge 
Peters say: "It is treason in levying war 
against the United States, for persons who 
have none but a common interest with their 
fellow-citizens, to oppose or prevent by force, 
numbers, or intimidation, a public and gen- 
eral law of the United States, with intent to 
prevent its operation, or compel its repeal;" 
and this passage is torn from its context 
and presented here by the counsel of the 
United States, as an authoritative exposition 
of the law of treason. The force of the lan- 
guage is more readily perceived by rejecting 
all superfluous words, throwing out such 
members of the sentence connected by the 
disjunctive conjunction, as obscuring the 
point, and making a somewhat different col- 
location of those retained, by placing the 
verb and the object nearer together. Thus: 
"It is treason, in levying war against the 
United States, to oppose by intimidation a 
general law, with intent to prevent its exe- 
cution." Tiis is the concentrated sense of 
the passage, and if it is to be considered as 
announcing a general principle, applicable to 
aH cases, as the prosecution would have us 
suppose, it is to be taken as declaring that 
levying war, in the meaning of the consti- 
tution, does not require force, but only in- 
timidation, and that the intent with which 
the intimidation is used, need not go beyond 
the prevention of the execution of a law of 
congress, in any particular instance. The 
words are without qualification. To smuggle 
goods is to prevent the execution of the 
revenue laws, and to threaten an officer of 
the United States, attempting to execute 
those laws, so as to intimidate him, would 
be treason, if this is all that would be re- 
quired to constitute it Even to prevent a 
United States marshal by intimidation from 
summoning a juror to attend this court, 
would, according to this construction, amoimt 
to the same offence. But this was not the 
meaning of Judge Peters. He siwke in refer- 
ence to the facts before him, the means used 
and the object avowed. He intended merely 
to recognize the decision in the Case of the 
Western Insurgents [Case No. 17,437], and 
to do no more, for he says in immediate con- 
nection with the passage excerpted from his 
opinion: "Force is necessary to complete the 
crime, but the quantum of force is immateri- 
al. The point was determined by this court 
on a former occasion, which was, though not 
in all circumstances, yet, in principle and ob- 
ject, very analogous to the subject of our 
present inquiries. I hold myself bound by 
that decision, which, with due consideration, 
I think legal and soimd." What that de- 
cision was, we know; for the facts have be- 
come a subject of history; and the decision 
was, that there was a levying of war within 
the meaning of the constitution. But what 
the charge of the court was, we do not know. 
We have no report of it, but only of what 



U. S. V. HANWAY (Case No. 15,299) 



[26 Fed. Cas. page 120] 



is said to be its substance. We bave not 
the language of Judge Paterson, and wbo 
can say that there has been no transmuta- 
tion in the process of condensing; or, that 
the meaning has been faithfully preserved, 
while many of the -words that conveyed that 
meaning have been omitted, and the phrase- 
ology changed? As the book has it, he says: 
"The first question to be considered, is what 
was the general object of the insurrection? 
If the object was to suppress the excise of- 
fices, and to prevent the execution of an act 
of congress by force and intimidation, the 
offence in legal estimation is high treason. 
It is an usurpation of the authority of the 
government. It is high treason by levying 
war; taking the testimony in a national and 
connected point of view. This was the ob- 
ject. It was of a general nature and of na- 
tional concern." Western Insurgents' Case 
[supra]. In this description of the ofEence, 
we recognize nothing of the accuracy or fin- 
ish, which characterize the productions of 
that jurist, and it Is most certain, that it 
does not embody his whole meaning. For it 
cannot be doubted that an insurrection to 
suppress the excise offices of a limited dis- 
trict of country, and to prevent the execu- 
tion of an act of congress therein, through 
a spirit of private revenge, with a view to 
individual interest, or for purposes of plun- 
der, though by force and intimidation, would 
not amount to a levying war, and would not 
be treason; and it is an imputation upon the 
impartiality of the judge, to suppose that he 
was not careful in describing the crime of 
which, the defendants were accused, and to 
attribute to him an omission in that descrip- 
tion of the main ingredient of the offence — 
the intent with which the overt acts were 
done. All that we have therefore in rela- 
tion to the subject of levying war, in the 
reports of the trials of the Western Insilr- 
gents, and of Fries, in the Northampton Case, 
is very little, and that little of no authority, 
beyond the cases decided. When such cases 
occur again, but not before, they will be 
precedents. 

I leave out of view the charges to grand 
juries, from which the prosecution has made 
quotations, because they do not possess the 
character of authority; and though entitled 
to respect as the opinions of eminent men, 
are entitled to no more respect than the 
opinions of other men equally or much more 
able, who have never held judicial posi- 
tions. Such charges are delivered without 
the benefit of argument by counsel, and 
only as guides to an inquiry preliminary to 
the trial. The charge of Judge Chase to the 
jury, in the second trial of Fries, may be 
put in much the same category as charges 
to grand juries; as by his arbitrary con- 
duet on the trial, he drove the counsel for 
the prisoner out of court, and deprived him- 
self of the assistance which he might have 
i*eceived from their arguments, in inter- 
preting the law. It is pertinent however to 



remark, that in his statement of the law, 
he has been more precise, exact and definite, 
than either of the judges whom the pros- 
ecution has quoted. "It is," says he, "the 
opinion of the court, that an insurrection or 
rising of any body of the people, to prevent 
by force or violence, any object of a great 
public nature, of public, general, or nation- 
al concern, is a levying of war against the 
United States, within the contemplation and 
construction of the constitution." And. he 
takes the precaution further to observe: 
"The court are of the opinion, that the as- 
sembling of bodies of men armed and ar- 
rayed in a warlike manner, for purposes 
only of a private nature, is not treason, 
although the judges, or other peace-officers, 
should be insulted or resisted, or even great 
outrages committed to the persons or prop- 
erty of our citizens." The prosecution has 
referred to this opinion without reading "it. 
It happens not to fall into their line of ar- 
gument so T*ell as the lodser phraseology, 
attributed to Judges Paterson and Peters. 
Its terms are still very general, and they 
need the illustration which is furnished by 
the facts to which they were applied. Those 
facts have been already adverted to. A 
wide spread disaffection existed. Formida- 
ble preparations were made to resist the law 
by force in three Counties, and actual re- 
sistance had been made, yet the court in the 
Case of Fries, has been universally consid- 
ered as having carried the law of treason 
to the utmost allowable limits, if it has not 
surpassed them, 

Mr. Luther Martin, in his argument on 
Burr's trial, after proving by authority, 
"that an assemblage of men, even armed in 
military array, is not to be considered as 
treasonable, imless their intention be prov- 
ed to be treasonable, that is (applying the 
doctrine to this country), unless the intention 
be to subvert the government of the United 
States," uses this strong language. "Sir, I 
execrate a contrary doctrine as highly ty- 
rannical and oppressive. And here I beg 
leave to enter my censure against the de- 
cisions of the court of Pennsylvania on this 
subject, in the eases of what were called the 
whiskey and hot water insurrections. Some 
of them were decided, in my opinion, im- 
properly, to be guilty of treason, according 
to the constitution of the United States, 
* * « I think it my duty to enter my sol- 
emn protest against the decision of the court 
in those cases, although made by gentle- 
men of learning and integrity; and if ever 
the question should come before the su- 
preme court, 1 will endeavour to show that 
those decisions were illegal and improper. 
In those cases there was no design to sub- 
vert the government Such a thought was 
not entertained. It was the expression of 
their disapprobation of a particular law, and 
an opposition to the execution of that un- 
popular law, and the intention of those peo- 
ple went no further than to induce its re- 
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peal. But according to the authority al- 
ready referred to, though ;war was levied 
with all the solemnities of actual war, 
though violent acts were committed and a 
number of people killed, yet the parties en- 
gaged in it would be only guilty of a great 
riot, or at most, of murder, but not of trea- 
son, on this principle, that their intention 
was not treasonable, that the subversion of 
the government was never in their con- 
templation." 

In U. S. V. Hoxie [Case No. 15,407], in 
1808, Judge Livingston cites the Western In- 
surgent Cases and Fries's Case, without ap- 
probation, and draws broadly the line of 
distinction between such public systema- 
tised insurrections as threaten the exist- 
ence of the government, and those minor 
ofEences, which partake more or less of op- 
position to the laws of the United States, 
but which from their suddenness, imbecil- 
ity, and want of organization, are incapa- 
ble of making a serious impression upon the 
peace of the nation. 

In Fries's Case [Id, 5,126], Judge Chase has 
drawn his description of treason from the 
English authorities, but has omitted those 
specifications which assist to explain the 
sense of the commentator and limit the ap- 
plication of the terms employed, and it is 
useful, therefore, to refer to those author!-, 
ties for a more definite idea of what is meant 
by levying war. Lord Hale says (1 P. 0. 149, 
luO): "An actual levying of war against the 
king, consists of two principal parts or in- 
gredients, namely: First, it must be a levy- 
ing of war; second, it must be a levying of 
war against the king. What shall be said to 
be a levying of war is partly a question of fact. 
For it is not every unlawful or riotous as- 
sembly of many persons to do an unlawful 
act, though de facto they commit the act 
they intend, that makes a levying of war, 
(for then every riot would be treason, and 
all the acts against riotous and unlawful as- 
semblies had been vain and needless,) but 
it must be such an assembly as carries witli 
it speciem belli; as if they ride or march 
vexlllis explicatis, or if they formed into 
companies, or were furnished with mili- 
tary oflacers; or if they are armed with mil- 
itary weapons, as swords, guns, balls, hal- 
berts, pikes, and are so circumstanced, that 
it may be reasonably concluded they are in 
a posture of war." 

The language of Justice Foster (Crown 
Law, p. 209), though not so particular in 
the enumeration of the circumstances neces- 
sary to constitute a levying of war in the 
sense of the statute, is to the same general 
effect. And he adds, that an insurrection 
to throw down allinclosures in a particular 
place or county, to pull down all brothels 
in a particular town, or to remove a local 
nuisance, is not such an insurrection as 
amounts to a levying of war. 

The last decision in the American courts 
is that in U. S. v. Hoxie, already mentioned. 



In that case Yandusen had sent a raft of 
timber to be transported to Canada, in 
violation of the embargo laws. It was 
seized on its way by the collector of Ver- 
mont, and placed in the custody of a com- 
pany of militia. While the company were 
at some distance from the raft, a company 
of about fifty men, hired for the purpose, 
and armed, some of them with a dozen mus- 
kets, and the rest with clubs and spike 
poles, assembled with the intention of res- 
cuing the raft, and if necessary, of making 
prisoners of the troops that guarded it. 
They got possession of the raft without re- 
sistance, no one being near it, and proceeded 
towards Canada. In about an hour, as the 
raft passed a point of the shore twenty rods 
distant, the troops fired upon it, and those 
on the raft returned the fire. This firing 
continued until the raft was beyond the 
reach of musket shot. About one himdred 
shots were fired from the raft, and the balls 
struck trees on the shore, and the shot from 
shore also struck the raft, but no persons 
were wounded. The firing was in earnest, 
and intended for execution. Here was a 
combination of men to prevent the execu- 
tion of an act of congress by force, the 
authority of the United States successfully 
resisted, and the occurrence of an actual 
skirmish between an armed body and troops 
in the service of the nation sent to defeat 
the unlawful enterprise. Not a single in- 
gredient of treason is wanting as the pros- 
ecution expounded the word: yet the couxt 
decided that the offence was not treason. 
"A levying of war," says Judge Livingston, 
"without having recourse to rules of con- 
struction or artificial reasoning, would seem 
tx> be nothing short of the employment, or at 
least, of the embodying of a military force, 
armed and arrayed in a warlike manner, 
for the purpose of forcibly subverting the 
govelnment, dismembering the Union, or 
destroying the legislative functions of con- 
gress. These troops should be so armed 
and so directed as to leave no doubt that 
the United States or their government were 
the immediate object of their attack." 

Before GRIER, Circuit Justice, and KANE, 
District Judge. 

GRIER, Circuit Justice (charging jury), 
s [We must commend the patient attention 
which you have thus far given to this most 
important and interesting case. It has tak- 
en up much of your time, and caused you 
some personal inconvenience, but not more, 
perhaps, than the importance of the issue, 
both as respects the interests of the public 
and your duty to the prisoner whom you 
have in charge, has necessarily required. 
It has been the anxious desire of the court, 
notwithstanding the pressure of other du- 
ties, to give ample time and opportunity for 

3 [From 4 Am. Law J. (N. S.) 458.] 
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the careful and full inyestigation of tlie 
facts and law bearlBg on the case, not only 
because it is the first of a numerous list of 
cases of the same description, which involve 
the issue of life and death to the parties 
immediately concerned, but because we 
know that the public eye is fixed upon us, 
and demands at our hands the unprejudiced 
and impartial performance of the solemn 
duties which we have been called to exe- 
cute. The prisoner at the bar has a right 
to require of you that you should not permit 
the atrocity of the transaction, or your hor- 
ror of the offence with which he is charged, 
or your proper desire to vindicate the insult- 
ed laws of the country, to cause you to for- 
get your duties to him, and convict him with- 
out full and satisfactory proof of his guilt 
The government, also, while it cannot desire 
the sacrifice of an innocent individual for 
the purpose of public example, has a right 
to demand of you a firm, a fearless, an un- 
flinching performance of your duty, and that 
the verdict you shall render shall be a true 
verdict, according to the evidence which you 
have heard, and the law as explained to you 
by the court. 

[Before proceeding to notice more particu- 
larly the questions of la\y or fact arising in 
this case, or the defendant's complicity in 
the transaction, suffer me to advert to 
some matters, which, though only historical- 
ly known to us, yet having passed before 
our eyes as citizens of the commonwealth, 
may have a tendency to create in our minds 
some bias on this subject, but which should 
not be permitted to affect your verdict, 
whatever your private sentiments and feel- 
ings may happ^ to be. Without intimating 
any opinion as to the guilt or innocence of 
the prisoner at the bar, it must be admitted 
that the testimony in this case has clearly 
established that a most horrible outrage up- 
on the laws of the country has been com- 
mitted. A citizen of a neighboring state, 
while in the exercise of his undoubted rights 
guaranteed to him by the constitution and 
laws of the United States, has been foully 
murdered by an armed mob of negroes. 
Others have been shot down, beaten, wound- 
ed, and have, with difficulty, escaped with 
their lives. An officer, of the law, in the 
execution of his duty, has been openly re- 
pelled by force and arms. All this has 
been done in open day, in the face of a 
portion of the citizens of this common- 
wealth, whose boxmden duty it was, as good 
citizens, to support the execution of the 
laws without any opposition on their part, 
without any attempt at interference to pre- 
serve the peace; and who, if they did not 
directly encourage or participate in the out- 
rage, looked carelessly and coldly on. These, 
I say, are facts established in this case be- 
yond contradiction. That it is the duty, 
either of the state of Pennsylvania, or of 
the United States, or of both, to bring to 
condign punishment those w^ho have com- 



mitted this flagrant outrage on the peace 
and dignity of both, cannot be doubted. It 
is now more than sixty years since the adop- 
tion of the constitution of the United States. 
Under its benign influence we have become 
a great and powerful nation; happy and 
prosperous at home, feared and respected 
abroad. And why has this Confederacy ob- 
tained such an immeasurable superiority 
over the other republics on this continent? 
It is because here we have a moi'al, virtuous, 
and a religious people, and a fii-m, fearless, 
and impartial administration of the laws; 
because, here, the minority upholds the con- 
stitutions and laws imposed by the major- 
ity; because we have not here pronuncia- 
mentos, rebellions, and civil wars, caused 
by the lust of power, by the ignorance of 
faction or fanaticism, which in other coun- 
tries have marred every attempt at free 
government. That the people of the great 
state of Pennsylvania have a loyalty, fidelity, 
and love to this Union, and the constitution 
and laws which have so exalted us as a na- 
tion, ca n not be doubted; and yet I grieve to 
admit that the only trials and convictions on 
record for armed and treasonable resistance 
to the laws of the United States since the 
adoption of the constitution have their ven- 
ue laid in Pennsylvania. But these were 
more than fifty years ago, and before we 
had become accustomed to the working of a 
new and untried experiment in self-govern- 
ment, or anticipated its glorious results. It 
is not our purpose to excuse or vindicate 
those early outbreaks of popular insubordi- 
nation, which were soon suppressed by mili- 
tary force, and the impartial execution of 
the laws by courts and juries. But with- 
out, at present, expressing any opinion 
whether the present outiage is to be classed 
under the legal category of riot, murder, or 
treason, we think it due to the reputation 
of the people of this commonwealth to say 
that (with the exception of a few individu- 
als of perverted intelligence, some small dis- 
tricts or neighborhoods whose moral atmos- 
phere has been tainted and poisoned by 
male and female vagrant lecturers and con- 
ventions,) no party in politics, no sect of 
religion of any respectable numbers or char- 
acter, can be found within our borders who 
have viewed with approbation, or looked 
with any other than feelings of abhorrence, 
upon this disgraceful tragedy. It is not in 
this hall of independence that meetings of 
infuriated fanatics and unprincipled dema- 
gogues have been held to counsel a bloody 
resistance to the laws of the land. It is not 
in this city that conventions are held de- 
nouncing the constitution, the laws, and 
the Bible. It is not here that the pulpit has 
been desecrated by seditious exhortations, 
teaching that theft is meritorious, murder 
excusable, and treason a virtue. The guilt 
of this foul murder rests not alone on the 
deluded individuals who were its immediate 
perpetrators, but the blood taints with even 
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deeper dye the skirts of those who promiil- 
gate doctrines subversive of all morality and 
all government. This murderous tragedy is 
but the necessary development of principles 
and the natural fruit from seed sown by 
others, whom the arm of the law cannot 
reach. 

[In making these remarks, we prefer to 
speak the truth in plain language, without 
seeking for bland euphuisms or flattering 
terms of respect for the promulgators of 
principles which we verily believe are not 
only dangerous to the peace, prosperity, and 
happiness of the citizens of these United 
States, and tending to the dissolution of the 
Union, but subversive of all human govern- 
ment I have adverted to these matters, 
which must have forced themselves on our 
minds and attention before the commence- 
ment of this trial, in order to warn you also 
against suffering then^ to bias your minds 
in this case. This defendant must stand or 
fall by the evidence in the cause, and not 
be made the scape-goat or sacrifice for the 
offences of others, unless he be proved, to 
have participated in them. But if that 
shall have been made to appear by the evi- 
dence, it will be no excuse or defence for 
him that others are equally guilty with him- 
self. It is due to him, however, to say 
that there is no evidence before us that the 
prisoner attended any of these conventions 
got up to fulminate curses against the con- 
stitution and laws of the country, to libel its 
best citizens, and to exhort to a seditious 
and bloody resistance to the execution of 
its laws. You will have observed that this 
bill of indictment charges the defendant 
with treason in resisting the execution of a 
certain law of congress concerning fugitives 
from labor, which has been the subject of 
much controversy and agitation, and on 
which it may be proper to make a few re- 
marks before we proceed to the more im- 
mediate merits of the case. 

{The learned counsel for the prisoner, hav- 
ing a due regard for the liigh character 
which they sustain in their profession, have 
not made the objection to this law which 
has been so clamorously urged by many 
presses and agitators, that it is unconstitu- 
tional. It is true some ecclesiastical assem- 
blies in the North, treating it, we presumje, 
as a question of theology or orthodoxy, have 
ventured to anticipate the decision of the 
legal tribunals on this subject But, highly 
as we respect their opinions on all questions 
properly witliin their cognizance, we cannot 
receive their decisions as binding precedents 
on questions arising under the constitution. 

[The constitution enacts that "no person 
held to service or labor in one state under 
the laws thereof, escaping into another, shall, 
in consequence of any law or regulation 
therein, be discharged from such service or 
labor, but shall be delivered up on claim of 
the party to whom such service or labor 
may be due." This is the supreme law of 
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the land, binding not only the respective 
states as such, but on the conscience and 
conduct of every individual citizen of the 
United States. It is well known that with- 
out this clause, the assent of the Southern 
states could never have been obtained to 
this compact of union. And if, contrary to- 
good faith, it should be practically nullified, 
—if individuals or state legislatures in the 
North can succeed in thwarting and ob- 
structing the execution of this article of our 
confederation, and the rights guaranteed ta 
the South thereby; they have no right to 
complain if the people of the South should 
treat the constitution as virtually annulled 
by the consent of the North, and seek seces- 
sion, from any alliance with open and avow- 
ed covenant breakers. Every compact must 
have mutuality; it must bind in all its parts 
and all its parties, or it binds none. Tnose 
states in the North whose legislation has 
made it a penal offence for .their judicial 
and executive officers to lend their assis- 
tance in the execution of this clause of the 
constitution, and compels them to disregard- 
their solemn oath to support it, have pro- 
ceeded as far, and perhaps farther, in the 
path of nullification and secession than any 
Southern state has yet done. I know it is 
attempted to justify such legislation by cast- 
ing the blame on the supreme court of the 
United States, and quoting certain dicta of 
some of the judges in the case of Prigg v. 
Pennsylvania [16 Pet (41 U. S.) 539]. The 
question before the court in that case, and the 
only question which could be decided, was this, 
and this only: "That the master of a fugi- 
tive, having a right under the constitution, 
to arrest his slave without writ, and take 
him away, any state legislation which inter- 
fered with or obstructed that right and (as 
in the case before the court) punished the 
master or his agent as a kidnapper, was 
void," How such a decision can justify 
such legislation it is not easy to perceive. 

[The act of congress of 1792 [1 Stat 275], 
which was first made to enforce this clause 
of the constitution, was found to be defect- 
ive and inoperative, and chiefly because it 
provided no legal process or public officer to 
make the arrest of the fugitive, and bring 
him before the magistrate. The forcible ar- 
rest and seizure of a man without any writ 
or semblance of legal authority justiy be- 
came odious, because it was liable to very 
great abuse. There was nothing to distin- 
guish the axrest of a master from the sei- 
zure of the vile kidnapper and man-stealer. 
The act of 1850 remedies this evil. It gives 
the master legal process and an officer of the 
law to make the arrest, and, moreover, 
gives the party arrested the benefit of a 
hearing and the decision of a judicial officer 
before he can be deported. The free colored 
man, who was before liable to capture by 
kidnappers, is better protected by this law 
than he was before. In this feature alone 
is there any characteristic difference be- 



D. S. V. HANWAY (Case No. 15,299) 



[26 Fed. Gas. page 124] 



tween this act and the act of 1793 [1 Stat 
S023, to which it is a supplement. No objec- 
tion had ever heen urged to that act, that it 
■was unconstitutional, because it did not give 
the alleged fugitive a jury trial. In no 
<jases of extradition either of fugitives from 
justice or from labor, where the only ques- 
tion to be decided is the identity of the 
person whose reclamation is sought, had it 
ever been heard that the country or state to 
which he jSled was to try the question of his 
guilt or innocence, or pass upon his rights 
a.nd duties in the state from which he fled. 
And yet this newly-discovered argument is 
the only one w^hich has ever been urged, 
with any pretence even to plausibility, by 
those who make so great clamor against this 
act The truth is, the shout of disapproba- 
tion with which this act has been received 
by some has been caused, not because it is 
injurious or dangerous to the rights of free- 
men of color in the United States, or is un- 
constitutional; but because it is an act 
which can be executed, and the constitution- 
al rights of the master in some measure 
preserved. The real objection with these 
persons is to the constitution itself, which 
is supposed to be void in this particular 
from the effect of some "higher law," whose 
potential influence can equally annul all hu- 
man and all divine la^^^. 

[It is true that the number of persons 
whose consciences affect to be governed by 
such a law is very small. But there is a 
much larger number who take up opinions 
on trust or by contagion, and have conclud- 
ed this must be a very pernicious and un- 
just enactment, for no other reason than 
because the others shout their disapproba- 
tion with such violence and vituperation. 
And possibly some might be found who af- 
fect to join the chorus with some slight 
hopes that they may be able to ride into 
place and power on the waves created by 
<;ontinual agitation. It may not be said of 
this law, or perhaps of any other, that it is 
^ perfect or the best that could possibly be 
enacted, or that it is incapable of amend- 
ment But this may truly be said, that 
while there are so many discordant opin- 
ions on the subject it is not probable that 
a better compromise will be made, and most 
probably none of us will live to see any act 
on this subject made to please every one. 

[Let it suffice for the present to say to 
you, gentlemen of the jury, that this law is 
constitutional; that the question of its con- 
stitutionality is to be settled by the courts, 
and not by conventions either of laymen or 
ecclesiastics; that we are as much bound to 
support this law as any other, and that pub- 
lic armed opposition to the execution of this 
law is as much treason as it would be 
against any other act of congress to be 
found in our statute book, 

[Let us now proceed to examine more par- 
ticularly the specific charge laid in this bill 
of indictment, the evidence given to support 



theiaai, and the questions of law involved in 
the case. The bill of indictment charges 
that the prisoner, Oastner Hanway, "wicked- 
ly intending and devising the peace and 
tranquility of the United SJates to disturb, 
and prevent the execution of the laws there- 
of, to wit "An act respecting fugitives from 
justice and persons escaping from the serv- 
ice of their masters," approved February 12, 
1793, and another act, supplementary to the 
same, passed on the 16th of September, 1850, 
did, on the 11th of September, ISol, wicked- 
ly and traitorously intend to levy war 
against the United States. It then sets forth 
five seveial overt acts. (1) That with a 
large number of persons armed and arrayed 
with warlike weapons, with purpose to op- 
pose and prevent by means of intimida- 
tion and violence, the execution of the said 
laws, he did wickedly and traitorously levy 
war against the United States. (2) That in 
pursuance of said purpose, the prisoner and 
others, so armed and traitorously assembled 
to prevent the execution of said laws, did 
with force and arms traitorously resist one 
Henry H. Kline, an officer of the United 
States, duly appointed, from executing law- 
ful process, and wickedly and traitorously 
did prevent, by force and intimidation, the 
execution of the said laws. (3) The third is 
the same with the second, with this addi- 
tion, that they assaulted Kline, and liberated 
from his custody persons arrested by him, 
who owed service and labor to Edward Goi-- 
such, under the laws of Maryland, thereby 
traitorously preventing the execution of said 
laws. (4) That the prisoner, with the oth- 
ers, did traitorously meet, conspire, and con- 
sult to oppose, resist, and prevent by force 
the execution of said law. (5) That in pur- 
suance of said traitorous intention, he pre- 
pared divers books, letters, resolutions, ad- 
dresses, &C., which he caused to be dis- 
persed, containing incitements and encour- 
agements to fugitives and othei"s to resist, op- 
pose, and prevent l>j violence and intimida- 
tion the execution of said laws.] * 

Whether .the allegations 'of this bill of in- 
dictment are supported by evidence, 'is the 
matter which you are sworn to tiy. In as- 
sisting you to arrive at a correct conclusion 
on these points, it is not the intention of the 
court to intimate an opinion on any disputed 
fact. But there are certain facts in the case 
which have not been disputed by the learned 
counsel, and which, in speaking of this case, 
we may assume to have been satisfactorily 
proved, as they have not been denied. They 
are these: That Mr. Edward Gorsuch, a citi- 
zen of Maryland, was the owner of certain 
slaves, or persons held to labom: by the laws 
of that state. That these slaves had escap- 
ed and fled into Pennsylvania, and were 
known to be lui*king in the neighbourhood of 
the village of Christiana, Lancaster county. 
That Mr. Gorsuch came to Philadelphia in 
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September last, and obtained warrants, for 
tbe arrest of tbese fugitives, from a commis- 
sioner of tbis court, baving autbority by law 
to issue sucb warrants. Tbat tbese warrants 
were put into tbe bands of Kline, an officer 
duly autborized to execute tbem. Tbat on tbe 
morning of tbe lltb of September, about day- 
light, Kline, accompanied by Gorsueb, bis 
son, nephew, and cousLa, and two otber per- 
sons, citizens of Maryland, proceeded to tbe 
' bouse of one Parker. Tbat a person wbo 
was recognized as one of tbe fugitives for 
whom tbe warrants bad been issued, was 
seen to come out of tbe bouse., Tbat tbe 
fugitive on seeing the officer and his com- 
pany, immediately fled into tbe bouse and up 
stairs, leaving tbe door open behind bim. 
That Mr. Gorsueb pursued bim, followed by 
the officer. Tbat a number of negroes were 
collected up stairs, armed in various ways 
and determined to resist tbe capture of tbe 
fugitives. Tbat a gun was fired by one of 
tbem at Mr. Gorsueb, and others of bis as-. 
sistants were struck with missiles thrown 
from tbe upper windows. That a pistol was 
then fired by the officer, not aimed at the 
negroes, but rather to frighten them and let 
tbem know their assailants were armed. 
That a parley was then held between the 
parties, and the negroes informed tbat tbe 
officer bad legal process in bis hands for their 
arrest Tbat tbe negroes demanded time for 
the pui-pose, as was supposed, of ofiGering 
terms of surrender, but in reality, perhaps, 
to gain time for tbe arrival of assistance 
from the neighbourhood. Tbat alter some 
lapse of time, the defendant arrived on the 
ground, and at tbe same time, or soon after, 
large nxunbers of negroes began to collect 
aroimd with various weapons of offence, 
such as guns, clubs, scythes, and corn-cutters. 
That on tbe arrival of these reinforcements, 
the persons in tbe bouse set up a yell of de- 
fiance. Tbat the officer made -known bis 
character, and exhibited bis writs to tbe de- 
fendant, and another white man wbo had ar- 
rived on tbe ground, and demanded their as- 
sistance in executing the warrants, which 
was refused. That the officer deeming the 
attempt to execute his writs in tbe face of a 
numerous armed and angry mob of negroes 
hopeless, made no further attempt to do so, 
being content to escape with his life. That 
tbe mob of armed negroes, now amounting 
to near or over one himdred persons, imme- 
diately made an attack upon tbe party wbo 
attended the officer. Mr. Gorsueb was then 
shot down, beaten with clubs, and murdered 
on the spot His son, wbo came to bis as- 
sistance, was shot and wounded, and with 
difficulty escaped with bis life. That the 
nephew was surrounded and beaten, but es- 
caped with his life; and that on the preced- 
ing evening, notice bad been given' in the 
neighbourhood, by a negro wbo bad followed 
tbe officer from Philadelphia, that an arrest 
of the fugitives was intended, and that tbe 
concourse and riot of the morning, was evi- 



(Case No. 15,299) U. S. v. HANWAY 

dently by preconcert and in consequence of 
such information. ' 

Without at present further noticing the 
history of the transaction, or expressing any 
opinion of tbe conduct of tbe wbite people in 
tbe neighbourhood, on the occasion, we may 
say tbat tbe evidence has clearly shown tbat 
the participants in this transaction are guilty 
of riot and murder at least Whether the 
crimfe amounts to treason or not will be pres- 
ently considered. 

Two questions present themselves for your 
inquiry: (1) Was the defendant, Hanway, a 
participant in the offences proved to have 
been committed? Did be aid, abet or assist 
the negroes in this transaction, without re- 
gard to the grade or description of the of- 
fence committed? (2) And secondly, if he 
did, was the offence treason against the 
United States, as alleged in tbis bill of in- 
dictment? Tbe first of tbese questions is one 
wholly of fact, and for your decision alone. 
The last is a mixed question of law and fact 
On tbe law, you have a right to look to tbe 
court, for a correct definition of what con- 
stitutes treason, but whether the defendant 
has committed an offence which comes with- 
in that category, is, of course, a matter of 
fact for your decision. When a murder is 
committed, all who are present, aiding, abet- 
ting and assailing, are equally guilty with 
bim wbo gave the fatal stroke. An abettor 
of a murder in order to be held liable as a 
principal in the felony, must be present at 
tbe transaction; if he is absent, be may be 
an accessory. But in treason all are princi- 
pals, and a man may be guilty of aiding and 
abetting, though not present. "If one man 
watch while another breaks into a bouse at 
night and robs it, both are guilty of biu-- 
glary." "If A. comes and kills a man and 
B. runs with an intent to assist him, t£ there 
should be occasion, though in fact he doth 
nothing, yet he is a principal, being present 
as well as A." "If divers persons come witb 
one assent to do mischief, as to kill, rob or 
beat, and one doth it, they are all principals 
in the felony." "If many be present, and 
one only gives the stroke, whereby tbe party 
dies, they are all principals." "Thus if two 
fight a duel, and one of tbem is killed, tbe 
seconds wbo are present, are both guilty of 
murder." "If A. and B. be fighting, and 0> 
a man of full age comes by chance, and is a 
looker-on only, and assists neither, be is not 
guilty of miurder or manslaughter, but it is 
a misprision for which he shall be fined, un- 
less he uses means to apprehend the felon." 
Lastly, "if divers persons come in one com- 
pany, to "do any unlawful thing, as to kill, 
rob, or beat a man, or to commit a riot, or to- 
do any other trespass, and one of them in 
doing thereof kill a man, tbis shall be ad- 
judged murder in them all that are present 
of that party, abetting him, and consenting 
to the act or ready to aid him, although 
they did but look on." 

I have given you tbese examples from tbe 
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books, in order that you may form some idea 
as to tlie nature of what the law treats as 
criminal; and what it regards as aiding, 
abetting and countenancing the perpetration 
of an offence. In the present case, Hanway 
was confessedly present. But did he come 
to aid, abet, countenance or encourage the 
rioters? If so, he was guilty of every act 
committed by any individual engaged in the 
riot— whether it amount to felony or treason. 
There is no evidence of any previous con- 
nection of the prisoner with this party, be- 
fore the time the offence was committed— 
that he had counselled, advised or exhorted 
the negroes to come together with arms and 
resist the officer of the law or murder his 
assistants. There is no evidence, even, that 
the prisoner was a member of any of these 
associations or conventions, which occasion- 
ally or annually infest the neighbouring vil- 
lage of West Chester, for the purpose of 
railing at and reviling the constitution and 
laws of the land, and denouncing those, who 
execute them as no better than a Scroggs 
and a Jeffries— who stimulate and exhort 
poor negroes to the perpetration of offences, 
which they know must bring them to the 
penitentiary or the gallows. The fact of his 
interference, whether active or passive, of 
his aiding, counselling or abetting the perpe- 
trators of this offence, has been argued from 
his language and conduct during its perpe- 
tration in his presence. His acts, his decla- 
rations and his conduct, are fair subjects for 
your careful examination, in order to judge 
of his intentions or his guilty complicity with 
those whose hands perpetrated the offence. 
If, as the counsel for the United States have 
argued, he countenanced or encouraged, aid- 
ed or abetted the offenders in the commis- 
sion of the offence, he is equally guilty with 
them. If, on the contrary, as is argued by 
his counsel, he came there without any 
knowledge of what was about to take place, 
and took no part by encouraging, counte- 
nancing, or aiding the perpetrators of the of- 
fence — if he merely stood neutral through 
fear of bodily harm, or because he was con- 
scientiously scrupulous about assisting to 
arrest a fugitive from labour, and therefore 
merely refuse to interfere, while he did not 
aid or encourage the offenders, he may not 
have acted the part of a good citizen; he 
may be liable to punishment for such neu- 
trality by fine and imprisonment, but he 
cannot be said to be liable as a principal in 
the riot, murder and treason, committed by 
the others— and much more so if, as has been 
argued, his only interference was to preserve 
the lives of the officer and his attendants. A 
man may have such conscientious principles 
on the subject of non-resistance, as to stand 
by with indifference and neutrality, when 
Ms father or friend is attacked by a madman, 
and in case of his death may not be liable 
as an aider or abettor in the murder or man- 
slaughter. We may wonder at his philoso- 
phic indifference, though we cannot admire 



the man. So a man who is a mere spectator 
in a contest where a mob of rioters are re- 
sisting an officer of the law in the execution 
of his duty, may refuse assistance, counte- 
nance or aid to either side. In so doing he is 
not acting the part of an honest, loyal citi- 
zen; he may be liable to be punished for a 
misdemeanor for his refusal to interfere, but 
such conduct will not necessai'ily make him 
liable as a principal in the riot or murder 
committed. But such conduct is a fair sub- 
ject for the consideration of a jury, in con- 
nection with other circumstances, to show 
preconcert and guilty complicity with the 
rioters, murderers or traitors. 

What inference the jury may draw from 
the evidence in this case of the conduct of 
this prisoner, is for them to say, after care- 
fully weighing the arguments which have 
been so ably urged by the learned counsel. 

With these remarks we submit this point 
of the case to the jury, after reading to 
them, if they desire it, the testimony of the 
witnesses bearing more directly on this ques- 
tion. If you shoiild find that the defendant 
Castner Hanway did not aid, assist or abet 
in the perpetration of the offence, you will 
return a verdict of not guilty, without regard 
to the grade of the offence; whether riot, 
murder, or treason. But if you should find 
that he has so aided and abetted, so as there- 
by to become a principal in the transaction 
according to the rules of law which we have 
just stated, you wiU next have to inquire 
whether the offence as proved, amounts to 
the crime of "treason against the United 
States." 

The biU charges the defendant with "wick- 
edly and traitorously intending to levy war 
against the United States:" and the jury 
must find the act or acts to have been com- 
mitted with such intention. For although 
the prisoner may have been guilty of riot, 
robbery, murder, or any other felony, he can- 
not be found guilty under this bill of indict- 
iuent, imless you find that he intended to 
levy war against the United States, or that 
the acts were committed by himself and oth- 
ers in pursuance of some conspiracy or pre- 
concert for that purpose; and this is a ques- 
tion of fact for the decision of the jury. 
But in the decision of it, the jury should re- 
gard the construction of the constitution as 
given them by the court as to what is the 
true meaning of the words "levying war." 
Treason against the United States, is defined 
by the constitution itself. Congress has no 
power to enlarge, restrain, construe or define 
the offence. Its construction is entrusted to 
the court alone. By this instrument it is de- 
clared that "treason against the United 
States shall consist only in levying war 
against them, or in adhering to their ene- 
mies, giving them aid and comfort. No per- 
son shall be convicted of treason, unless on 
the testimony of two witnesses to the same 
overt act, or on confession in open court." 
What constitutes "levying war against the 



[26 Fed. Cas. page 127] 

gOTemment," is a question whicli has tieen 
the subject of much discussion, whenever an 
indictment has been tried under this article 
of the constitution. Th-e offence is described 
in very few words, and in their application 
to particular cases, much difference of opin- 
ion may be expected. "We derive our laws 
as well as our language from England. As 
we would apply to English dictionaries and 
classical writers, to ascertain the proper 
meaning of a particular word, so when we 
would inquire after the true definition of 
certain legal phraseology we would naturally 
look to the text writers and judicial deci- 
sions which we know that the framers of 
our constitutions would regard as the stand- 
ard authorities in questions of legal defini- 
tion. Otherwise the language of the consti- 
tution on this subject might be subject to 
any construction which the passion or ca- 
price of a court and jury might choose to give 
it in times of public excitement At one time 
the constitution might be nullified by a nar- 
row construction, and at another time the 
life and liberty of the citizen be sacrificed 
by a latitudinous one. 

The term "levying war," says Chief Jus- 
tice Marshall (Burr's Trial, vol. 2, p. 402), 
"is not for the first time applied to treason 
by the constitution of the United States. It 
is a technical term. It is used in a very old 
statute of that country whose language is 
our language, and whose laws form the sub- 
stratum of our laws. It is scarcely con- 
ceivable that the term was not employed by 
the framers of our constitution, in the sense 
which has been afiixed to it by those from 
whom we borrowed it. So far as the meaning 
of any terms, particularly terms of art, is 
completely ascertained, those by whom they 
are employed, must be considered as employ- 
ing them in their ascertained meaning, unless 
the contrary is proved by the context." 
■ Since the adoption of the constitution but 
few cases of indictment for treason have oc- 
curred, and most "of them not many, years 
afterwards. Many of the English cases, then 
considered good law and quoted by the best 
text writers as authorities, have since been 
discredited, if not overruled, in that coun- 
try. The better opinion there at present 
seems to be, that the term "levying war" 
should be confined to insurrections and re- 
bellions for the purpose of overturning, the 
government by force and arms. Many of 
the cases of constructive treason quoted by 
Foster, Hale, and other writers, would per- 
haps now be treated merely as aggravated 
riots or felonies. But for the purposes of 
the present case, it is not necessary to pur- 
sue this subject further, or to look beyond 
the cases decided in our own countiy. The 
subject is one of too serious importance to 
allow this court to indulge in speculations, 
or wander from the safe path of precedent. 

In England, all insurrections to imprison 
the king, or to force him to change his 
measures, or to remove evil counsellors; to 
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attack his troops in opposition to his author- 
ity; to carry off or destroy his stores, pro- 
vided for defence of the realm; if done con- 
jointly with and in aid of rebels or ene- 
mies, and not only for lucre or some pri- 
vate and malicious motive; to hold a fort or 
castle against the king or his troops, if 
actual force be used in order to keep pos- 
session; to join. with rebels freely and vol- 
untarily; to rise for the purpose of throw- 
ing down by force, all enclosures; alter the 
law or religion, &c.; to effect innovations 
of a public and general concern, by an arm- 
ed force, or for any other purpose which 
usurps the government in matters of a pub- 
lic and general nature. All these acts have 
been deemed "a levying of war." So also 
have insurrections to redress by force na- 
tional grievances; or to reform real or im- 
aginary evils of a public nature, and in 
which the insurgents had no private or 
special interest, or by intimidation to force 
the repeal of a law. But when the objedt 
of an insurrection is of a local or private na- 
ture, not having a direct tendency to de- 
stroy all property and all government, by 
numbers and armed force, it will not 
amount to treason. In the ease of Ex parte 
Bolhnan and Swartwout, in the supreme 
court of the "United States (4 Oranch [8 IT. 
S.] 75, 126-128), it is declared "that it is 
more safe, as well as more consonant to 
the principles of our constitution, that the 
crime of treason should not be extended by 
construction to doubtful cases;" "that to 
constitute the specific offence, war must be 
actually levied against the United States;" 
that "to conspire to levy war, and actually 
to lejy war, are distinct offences;" and that 
"to complete the crime of levying war, there 
must be an actual assemblage of men for 
the purpose." This case also recognized the 
doctrine which had been previously laid 
down by Judge Ohase in Fries's Case [Case 
No. 5,127], that "if a body of people con- 
spire and meditate an insurrection to resist 
or oppose the execution of any statute of 
the United States, by force, they are guilty 
only of a high misdemeanor; but if they 
proceed to carry such intention into execu- 
tion by force, they are guilty of the treason 
of levying war, and the quantum of the 
force employed neither lessens nor increases 
the crime, whether by one hundred or one 
thousand persons, is wholly immaterial:" 
and that "a combination or conspiracy to 
levy war against the United States is not 
treason, imless combined with an attempt 
to carry such combination or conspiracy in- 
to execution; some actual force or violence 
must be used in pursuance of such design 
to levy war; but it is altogether immate- 
rial whether the force used is sufficient to 
effectuate the object; any force, connected 
with the intention, will constitute the crime 
of 'levying war.' " In Mitchell's Case ffd. 
15,788] it was decided that to resist or pre- 
vent by armed force, the execution of a par- 
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tieular statute of tlie United States, is a 
levying war against the United States, and 
consequently treason, within the true mean- 
ing of the constitution. And in Fries's Case, 
already mentioned, "that an insurrection or 
rising of any body of people within the 
United States, to attain by force or violence 
any object of a great public nature, or of 
public, (or national) and general concern, is 
a levying of war against the United States." 
"That any such insurrection or rising to re- 
sist or prevent by force or violence the ex- 
ecution of any statute of the United States," 
"under any pretence, as that the statute was 
unjust, burthensome, oppressive or uncon- 
stitutional, is a levying of war against the 
United States within the constitution." And 
in a ease in the circuit court of New York 
(U. S. V. Hoxie [Case No. 15,407]) it was 
declared that if .the intention be, to pre- 
vent by force of arms, the execution of any 
act of congress altogether, any forcible op- 
position calculated to carry that intention 
into effect, is levying war against the Unit- 
ed States. But the resistance of the execu- 
tion of a law of the United States accom- 
panied with any degree of force, if for a 
private purpose, is not treason. To consti- 
tute that offence, the object of the resist- 
ance must be of a public and general na- 
ture. I do not thinlc it necessary to quote 
further from the decisions of my predeces- 
sors. It will suifice to say that the late 
charge of my Brother Kane to the grand 
jury, in the circuit court [Fed. Gas. Ap- 
pend.], contains what I believe to be a cor- 
rect statement of the decisions on this sub- 
ject, and that I fully concur in the doc- 
trines stated, and the sentiments expressed 
in it 

In the application of these principles of 
construction to the case before us, the jury 
will observe, that the "levying of war," 
against the United States, is not necessarily 
to be judged of alone by the number or ar- 
ray of troops. But there must be a con- 
spiracy to resist by force, and an actual re- 
sistance by force of arms or intimidation 
by numbers. The conspiracy and the insur- 
rection connected with it must be to effect 
something of a public nature, to overthrow 
the government, or to nullify some law of 
the United States, and totally to hinder its 
execution, or compel its repeal. A band of 
smugglers may be said to set the laws at 
defiance, and to have conspired together for 
that purpose, and to resist by armed force, 
the execution of the revenue laws; they 
may have battles with the officers of the 
revenue, in which numbers may be slain 
on both sides, and yet they will not be 
guilty of treason, because it is not an in- 
surrection of a public nature, but merely 
for private lucre or advantage. A whole 
neighbourhood of debtors may conspire to- 
gether to resist the sheriff and his officers, 
in executing process on their property— they 
may perpetrate their resistance by force of 



arms— may kill the officer and his assistants 
—and yet they will be liable only as felons, 
and not as traitors. Their insurrection is 
of a private, not of a public nature; their 
object is to hinder or remedy a private, not 
a public grievance. A number of fugitive 
slaves may infest a neighbourhood, and 
may be encouraged by the neighbours in 
combining to resist the capture of any of 
their number; they may resist with force 
and arms, their master or the public officer, 
who may come to arrest them; they may 
murder and rob them; they are guilty of 
felony and liable to punishment, but not as 
traitors. Their insux-reetion is for a private 
object, and connected with no public pur- 
pose. It Is true that constructively they 
may be said to resist the execution of the 
fugitive slave law, but in no other sense 
than the smugglers resist the revenue laws, 
and the anti-renters the execution laws. 
Their insurrection, their violence, however 
great their numbers may be, so long as it is 
merely to attain some personal or private 
end of their own, cannot be called levying 
war. Alexander the Great may be classed 
with robbers by moralists, but still the 
political distinction will remain between 
war and robbery. One is public and nation- 
al, the other private and personal. 

Without desiring to invade the prerogatives 
of the jmy in judging the facts of this ease, 
the court feel bound to say, that they do 
not think the transaction with which the pris- 
oner is charged with being comiected, rises 
to the dignity of treason or a levying of 
war. Not because the mmibers of force was 
insufacient But (1) for want of any proof 
of previous conspiracy to make a general and 
public resistance to any law of the United 
States; (2) because there is no evidence that 
any person concerned in the transaction knew 
there were such acts of congress, as those 
with which they are charged with conspiring- 
to resist by force and arms, or had any other 
intention than to protect one another from 
what they termed "kidnappers" (by which 
slang term they probably included not only 
actual kidnappers, but aU masters and owners 
seeking to recapture their slaves, and the 
officers and agents assisting therein). 

The testimony of the prosecution shows that 
notice had been given that certain fugitives 
were pursued; the riot, insuiTection, tumult, 
or whatever you may call it, was but a sud- 
den "conclamatio" or rimning together, to 
prevent the capture of certain of their friends 
or companions, or to rescue them if arrested. 
Previous to this transaction, so far as we 
are informed, no attempt had been made to 
arrest fugitives in the neighbourhood under 
the new act of congress by a public officer. 
Heretofore arrests had been made not by the 
owner in person, or his agent properly au- 
thorized, or by an officer of the law. In- 
dividuals without any authority, but incited 
by cupidity, and the hope of obtaining the re- 
ward offered for the return of a fugitive, had 
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heretofore undeiiaken to seize them by force 
and violence, to invade the sanctity of pri- 
vate dwellings at night, and insult the feel- 
ings and prejudices of the people. It is not to 
be wondered at that a people subject to such 
inroads, should consider odious the perpetra- 
tors of such deeds and denominate them kid- 
nappers—and that the subject of this treat- 
ment should have been encouraged in resist- 
ing such aggressions, vphere the rightful 
claimant could not be distinguished from the 
odious kidnapper, or the fact be ascertained 
whether the person seized, deported or stolen 
in this manner, was a free man or a slave. 
But the existence of such feelings is no evi- 
dence of a. determination or conspiracy by the 
people to publicly resist any legislation of 
congress, or levy war against the United 
States. That in consequence of such excite- 
ment, such an outrage should have been com- 
mitted, is deeply to be deplored. That the 
persons engaged in it are guilty of aggra- 
vated riot and murder cannot be denied. 
But riot and murder are offences against the 
state government It would be dangerous 
precedent for the court and jury in this case 
to extend the crime of treason by construc- 
tion to doubtful cases, and our decision would 
probably operate in the end to defeat the 
puriwses of the law, which the government 
seelis to enforce. 

I caxtnot concluds this charge to the jury, 
without availing myself of the occasion which 
it offers, to express the satisfaction which the 
court has in seeing here the attorney general 
of the state of Maryland and the private 
counsel associated with him; for although 
the ordinary officers of the United States 
are deserving of all praise for the vigilance, 
ability and learning they have shown in 
bringing offenders to justice, the indigna- 
tion felt by the people of Maryland at the 
calamitous and disgraceful murder of Mr. 
Gorsuch, are most natural indeed; and we re- 
ceive their representatives here, in defence 
of the law, with cordial respect and readi- 
ness, in the hope that it may efface all angry 
feeling between the people of these two states, 
and foster those of respect and friendship. 

c [The time may come when, with an elect- 
ive judiciary, dependent on the will of the 
majority (which is here the sovereign power), 
may use such a precedent to justify the 
foulest oppression and injustice, and- the 
tragedies enacted by a Scroggs and a Jeffries 
be repeated, and again sully the page of his- 
tory. But I would not be doing justice to 
all parties concerned in this prosecution, if 
t did not express my cordial approbation of 
the course pursued by the authorities of the 
United States and state of Mai-yland on this 
occasion. This is the second instance in 
which a citizen of Maryland, in the legiti- 
mate pursuit of rights, guaranteed to him by 

[From 4 Am. Law J. (N, S.) 458.] 
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the constitution, has been foully murdered 
on the soil of Pennsylvania, As might be ex- 
pected, it created a great excitement, and a 
just feeling of indignation in the breasts 
of the people of aiaryland. 

[The act of 1850, passed to secure them in 
the enjoyment of their acknowledged rights, 
had been received with a shout of disappro- 
bation, in certain pajrts of the country. Meet- 
ings had been held in many places in the 
North, denoimeing the law, and advising 
a traitorous resistance to its execution; con- 
ventions of infuriated fanatics had incited to 
acts of rebellion, and even the pulpit had been 
defiled with furious denunciations of the law, 
and exhortations to a rebellious resistance 
to it. The government was perfectly justified 
in supposing that this transaction was but 
the first overt act of a treasonable conspiracy 
extending over many of the Northern states 
to resist by force of arms the execution of 
this article of the constitution and the 
laws framed in pursuance of it. In maidng 
these arrests, and having this investigation, 
the officers of government have done no more 
than their strict duty. The activity, zeal, 
and ability which have been exhibited by the 
learned attorney of the United States in en- 
deavoring to bring to condign punishment 
the perpetrators of this gross offence, are de- 
serving of all praise. It has given great sat- 
isfaction to the court also that the learned 
attorney general of Maryland, and the veiy 
able counsel associated with him, have taken 
part in this prosecution. And I am persuaded 
that, notivithstanding the unfortunate and 
disgraceful occurrence which has taken place, 
and the just feelings of indignation felt by 
the people of Maryland, caused by it, that 
this, meeting of that state by its representative 
here with the people of Pennsylvania will 
tend to efface all angiy feelings, and foster 
those of respect and friendship between the 
people of these adjoining states. And though 
the duty of punishing the pei-petrators of this 
outrage may have to be transferred, in whole 
or in part, to the courts of Lancaster county, 
we have an assurance, from the activity and 
zeal already exhibited by the law officers of 
that county, that it wiU be pex*formed with 
all fidelity. With these remarks the case 
is committed to you. 

[The jury found for the defendant.] e 

7 [Mr. J, W. Ashmead said that the prisoner 
was also charged on four other bills for mis- 
demeanor; but as he had passed through 
such an ordeal, he pm-posed entering a nolle 
prosequi on those bills. If the state does 
not hold him for anything else, I move for 
his discharge. 

[GREER, Circuit Justice, said, that, on mo- 
tion, the prisoner was discharged.] ' 

6 [From 4 Am. Law J. (N. S.) 458,] 

7 [From Clerk's Book (iPMladelphia) p. 169.] 
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UNITED STATES v. HARBISON, 

[13 Int. Kev. Rec. 118.] 

Circuit Court, E. D. Tennessee. Jan, Term, 
1871. 

IxTERNAL Revenue — Illegal Distillisg ajtd 
Retailing of Liquors— Aiding and Abetting. 

[1. The owner of a distillery, who rents the 
same to another, knowing that the latter intends 
to use it for distilling whisky in violation of 
law, is guilty of aiding and abetting such un- 
lawful manufacture, within the meaning of the 
statute.] 

[2. To be a retailer of liquor, within the mean- 
ing of ihe statute, one need not keep a shop or 
store or carry on the business for a livelihood. 
It is enough to warrant a conviction for selling 
by retail without a license that defendant did 
sell whisky, in small quantities on several occa- 
sions.] 

[This was an indictment against , J. O, 
Harbison, for violation of the internal rev- 
enue laws.] 

On the ti'ial of this case the only witness 
introduced by the government was James 
Williamson, who testified that about the 
month of December, 1866, he leased from the 
defendant a still and fixtures, on -which wit- 
ness made one run of eleven gallons of 
whisky, of which he was to and did pay 
the defendant one-seventh part for the use 
of said still and fixtures. Witness also stat- 
ed that another person had rented from de- 
fendant, upon the same terms, the same still 
and fixtures some time in October and No- 
vember, 1866, and had made two or three 
small runs thereon. Witness also stated 
that he had at three different times during 
the spring and summer of 1867 purchased 
whisky from the defendant, getting one 
quart each time, and paying seventy-five 
cents for each quart, all of which, witness 
stated, occurred within the district No evi- 
dence was offered by the defence. 

T. R. Camiek, attorney for defendant, in- 
sisted that defendant could not be convicted 
for distilling, as charged in the first count, 
because, under the language of the statute, 
only the principal in the transaction could 
be said to "be carrying on the business of 
distiller," and that the doctrine of "aiders 
and abettors being guilty as principals" does 
not apply in such cases. As to the charge 
of retailing, defendant's attorney contended 
that occasional acts of retailing did not con- 
stitute a liability under this statute; but 
that, before a conviction could be had, the 
government must prove the defendant to 
have engaged in retailing spirituous liquors 
as a business or means of livelihood. De- 
fendant's attorney cited and relied on the 
former holdings of Judge Trigg in the case 
of U. S. V. Cooper [Case No. 14,863], and 
U. S. V. Logan [Id. 15,624], as sustaining 
both of the positions above insisted on. 

E. O. Camp, TJ. S. Dist. Atty., while ad- 
mitting that the holding of Judge Trigg in 
the two eases cited sustained the positions 
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taken by the attorney for defendant, yet in- 
sisted that those cases were not sustained 
either by sound reason or the authorities; 
while the results that would arise from such 
a construction of the law would be such as 
to defeat the very end intended to be ac- 
complished by the law itself, and but serve 
to enable guilty parties to find a way of 
escape from punishment. 

EMMONS, Circuit Judge (charging jury): 
I shall call your attention to that portion of 
the proof only wbich is uncontradicted. It 
is unnecessary to look beyond that of Wil- 
liamson, if you give full credit to him. Your 
verdict will be the same under this indict- 
ment, whether one ,or many offences are 
proven under each count. There is but one 
for distilling and one for retailing. (His 
honor here read full minutes of the testi- 
mony of the witness Williamson, and said): 
Substantially he swears that the defendant 
was the owner of a still and apparatus for 
the manufacture of whisky; that on several 
occasions he leased them for the purpose 
of being unlawfully used, and received as 
rent one-seventh of the gross product of 
whisky made. Details are given. No coun- 
ter testimony has been offered by the de- 
fendant. The witness is unimpeached and 
uncontradicted, and, if you think his state- 
ment consistent and rational, he is entitled 
to credit. You have no right to reject what 
he says as untrue by assuming the exist- 
ence of some unproved hypothesis, or upon 
any imaginary surmise that by possibility 
he may be mistaken or untruthful. You 
may criticise and weigh the testimony as 
carefully as possible; but, when this duty 
is performed, if it would obtain your cre- 
dence in the ordinary affairs of life, you 
have no right arbitrarily, and without rea- 
son, to say you will disregard it. If upon 
this evidence you believe that Harbison did 
the acts sworn to, they constitute the of- 
fence of distilling without a license. It is 
not necessary that a defendant should car- 
ry on tbe business personally, that he 
should be responsible for the labor, or in- 
terested as owner, or act as chief agent. 
It is enough that he aids and abets the man- 
ufacture, knowing that it is carried on in 
violation of law. A citizen has no right to 
aid in breaking the laws of his country, and 
is bound alike in law and morals to abandon 
all service for another the moment he has 
good reas'on to believe his business is car- 
ried on in disregard of them. Should the 
own^r of an illicit distillery be absent from 
the state, or, being within it, be unknown, 
if such were not the rule, this statute 
might, tbrough the instrumentality of agents 
and laborers, be broken with impunity. It 
is a necessary doctrine that all who know- 
ingly aid are alike guilty. A thousand may 
be as much so as one, if they have common 
knowledge of illegality. The imaginary 
hardship of this doctrine is wholly answered 
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Tvlien it is conceded that a laborer or other 
•employe, without any knowledge that the 
law was violated, would be innocent. While 
the principle goes no further than to hold 
all guilty who, directly or indirectly, know- 
ingly participate in the commission of the 
offence, neither justice nor policy would re- 
strain its full application. If you believe, 
therefore, that Harbison was a party to an 
agreement in pursuance of which a dis- 
tillery and apparatus, or any part of it, was 
used in the unlawful manitfacture of whis- 
ky, you will find him guilty under the first 
■count. The witness also swears that in the 
spring of 1867, on three occasions, the de- 
fendant sold a quart of whisky at each 
time, and that he received in payment sev- 
•enty-five cents per quart. If you believe 
this evidence, you will find defendant guilty 
under the second count. In ordfer to consti- 
tute one a retailer, he need not keep a shop 
or store, like a merchant, or carry on the 
business for a livelihood. It is enough that 
he sells liquor by retail. It seldom happens 
that all or any considerable part of the sales 
actually made can be proved. In order lo 
■enforce this law, it must be held that the 
citizens shall not at all sell by retail with- 
out a license; The extreme cases imagined 
at the bar, where one neighbor, in cases of 
sickness or other sudden emergency, sells 
a single quart, to relieve distress, have no 
application here. If they had, I am unable 
to perceive how the "motive of the sale can 
relieve illegality. Very little whisky would 
be sold if the trade were limited to calls 
of mercy. The safer way to prevent pros- 
ocutions in such circumstances, occurring 
in the midst of so many attempts to evade 
the law, is for gentlemanly and ordinarily 
weU-conditioned citizens to present or lend 
to the suddenly suffering neighbor the little 
whisky which such exigencies really de- 
mand. This interpretation of the law, so 
necessary for its enforcement, will have 
no tendency to repress neighborly sympathy 
or prevent the procuration of all necessary 
medicinal supplies. If you give credit to the 
testimony, you will find the defendant guilty 
under the second count. 

The jury, without retiring, convicted the de- 
fendant both of distilling and retailing. 



Case ITo. 15,301. 

UNITED STATES v. HARDING et al. 

tl Wall. Jr. 127: 1 6 Pa. Law J. 14; 3 Pa. 
Law J. Hep. 473; 3 Leg. Int. 41.] 

■Circuit Court, E. D. Pennsylvania. Oct. 12, 
1846. 

Criminal Law — Power of Federal Codrts to 
Grant New Trial— Death op Judges— 

MOKDEK AND MaNSLADGHTER. 

1. Where two or more defendants are joint- 
ly charged in the same indictment with murder, 
it is competent for the jury to find one guilty of 

1 [Reported by John William Wallace, Esq.] 
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murder, and another of manslaughter, and, on 
such a verdict being rendered, it will not be 
disturbed by the court as irregular. 

2. After a conviction in the United States of 
a capital offence, it is in the discretion of the 
court to grant a new trial on the application of 
the prisoner; it being competent for the prison- 
er himself, by such application, to waive the 
benefit of that clause in the constitution which 
provides that no man shall be put twice in jeop- 
ardy of life or limb for the same offence. 

[Cited in U. S. v. Macomb, Case No. 15,702; 

Sparf V. U. S., 156 U. S. 175, 15 Sup. Ct. 

321.] 
[Cited in Bohanan v. State, 18 Neb. 74, 24 

N. W. 398; Bs parte Bradley, 48 Ind. 553; 

Ohms V. State, 49 Wis. 425, 5 N. W. 835; 

Shular v. State, 105 Ind. 300, 4 N. E. 876; 

State V. Behimer, 20 Ohio St. 580; State v. 

McCord, 8 Kan. 241; State v. Ross, 29 

Mo. 59.] , 

3. Where the judges who compose a court have 
all been commissioned subsequently to a verdict, 
taken by a former court, of murder as to one de- 
fendant and mafislaughter as to others, which 
former court became vacant by the death of all 
its judges pending a motion for a new trial in 
the case on the ground that the verdict was 
against evidence and against law, the new court 
will not award sentence on the verdict as to de- 
fendants who ask for a new trial, nor will that 
court hear evidence as to what opinion, on the 
motion for a new trial, ' the former court had 
formed; the same having been confidentially ex- 
pressed to an officer of the court, and not yet 
made known from the bench. 

At a circuit court held in May last, before 
the late Judge RANDALL, District Judge of 
this district, then sitting for the circuit court, 
Harding was found guilty of murder, and 
Grimes and Williams of manslaughter. The 
indictment was for murder, and against them 
jointly; Harding being charged as principal, 
and the other two as present, aiding, abet- 
ting, and assisting. Application was made 
soon after the verdict for a new' trial, and 
the application very fully argued before 
Judge Randall. His honour had formed, after 
the hearing, and expressed to an officer of 
this court (as it was offered to be proved), 
his opinion on this application, but, just as 
he was about to deliver it, sudden illness ar- 
rested his design, and soon after terminated 
his life. Judge Baldwin, the circuit judge, 
had died some time before; so that, before 
any decision had been given upon the motion 
for a new trial, the bench became vacant. 
In this state of things the present judges re- 
ceived their commissions, and the applica- 
tion for a new trial came again to be argued 
before them, on the same reasons which had 
been filed originally in the cause. Among 
these were: Because the verdict was against 
the evidence. Because the court chargea 
the jury (and so is the law) that if the de- 
fendants, or either of them, were present, 
aiding, abetting, and assisting. Harding in 
the assault made upon the deceased, the per- 
son or persons so aiding, abetting, and as- 
sisting were guilty of the same offence as 
that committed by Harding; and, if said de- 
fendants were not so present, aiding, abet- 
ting, and assisting, they are not guilty of 
any offence of which they can be convicted 
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Tinder this indictment. Nevertlieless, the 
invy convicted Grimes and Williams of man- 
slaughter, and BQirding of murder; whereas 
they all should have been convicted of mur- 
der or of manslaughter, or acquitted. 

["(4) Because the defendants having ap- 
plied for separate trials, before jury sworn or 
plea pleaded, in order that they, or either of 
them, might not be deprived of the benefit 
of such witnesses as they were or might be 
entitled to, the learned judge overruled the 
said application. (5) Because the defendants, 
Harding, Grimes, and Williams, applied to 
the court at various times, and at different 
and proper stages of the trial (as appears by 
the record or minutes), for permission to 
take a verdict in the case of Brown, Swan, 
and Adams, in order that they might be ex- 
amined as witnesses. The court refused to 
allow such verdict to be taken, although the 
said Brown, Swan and Adams, having been 
finally acquitted, the other defendants were 
legally entitled to their testimony. (6) Be- 
cause the court having directed the jury, up- 
on the close of the case of the prosecution, 
to find a verdict of not guilty in the eases of 
Lope and Adams, the jury declined to find 
such verdict in regard to Adams, but com- 
plied with the instructions of the court so 
far as regarded Lope, and acquitted him ac- 
cordingly; whereby the defendants were il- 
legally deprived of the testimony of Adams. 
(7) Because the evidence of Adams, Swan 
and Brown, thus excluded, would have es- 
tablished the innocence of Harding, Grimes, 
and Williams, and led to their acquittal. "J - 

The only proof of what the evidence on the 
trial or the charge of the court was, were the 
notes of coimsel who tried the case, and a 
report of the trial in one of the newspapers 
of the day, professing to give, in most parts, 
the words of the witness or court, though, in 
others, their substance only, and sometimes 
their effect. 

On the argument before the new court, the 
attention of counsel was directed to the fol- 
lowing points: (1) Whether it was in the 
power of the court to grant a new trial after 
a capital conviction. (2) Whether the pres- 
ent court, being composed of judges whose 
commissions bear date since the verdict in 
the case, and who therefore have no judicial 
knowledge of its merits, can pass sentence 
on the prisoners.3 

These points, with those already mention- 
ed as having been made before the former 
court, were accordingly now argued: 

Mr. Pettit, TJ. S. Dist. Atty., and Mr. J. M. 
Eush, for the prosecution. The finding is 
good. Hawkins lays it down that, "if there 



2 [From 6 Pa. Law J. 14.] 

3 By act of congress April 30, 1790 [1 Stat. 
112], manslaughter, of which two of the pris- 
oners were convicted, is punishable, in the dis- 
cretion of the court, with imprisonment not ex- 
ceeding three years, and fine not exceeding 
?1,000. 



were malice in the abettor, and none in the 
person who struck the party, it will be mur- 
der as to the abettor, and manslaughter only 
as to the other." P. O. bk. 2, c. 29, § 7. 
This embraces our case in principle, and it 
has been decided in instance, as long ago a& 
1795, and in our own country. State v. Ar- 
den, 1 Bay, 4S7. The power of the court to 
grant a new trial in capital cases has been 
denied by Story, J.,4 with earnestness; and 
there is an obiter dictum to the same effect 
by Sutherland, J. (People v. Comstock, S 
Wend. 549), of New York. It is proper to 
state, however, that we rest our case upon 
the merits; more particularly since, in an- 
other case 5 decided by Story, J., in 1835, he 
uses language apparently irreconcilable with 
the opinion set forth by him in 1834. As to 
the right to pass sentence, in civil cases, the 
power of a judge to give judgment on a ver- 
dict taken by his predecessor is clear (Life 
& Fire Lis. Co. v. Wilson's Heirs, S Pet. [33 

4 U. S. V. Gibert [Case No. 15,204], decided 
in 1834. In the case here referred to, Mr. 
Justice Story examines the matter very labori- 
ously at common law and under the constitu- 
tion. He cites many cases to shew that it is 
a fundamental maxim of the cominon law that 
there can be no second prosecution in a capital 
case, where there has been a verdict of ac- 
quittal or conviction regularly had upon a suf- 
ficient indictment; and makes it evident that 
in England the practice where a prisoner has 
been wrongfully found guilty is to apply to the 
crown for relief. The American decisions (of 
which he cites three where new trials have 
been held in capital cases) he disposes of by 
the remark that in most of them the constitu- 
tional prohibition was not made a point in the 
case, or that the trial was in a local court, 
where the constitution of the state contained 
no clause similar to that in the constitution of 
the United States, or that the case was ill con- 
sidered, imperfectly reported, or, on some other 
account, not strong authority. He thinks that 
the mode usual in England of application to 
the executive is perfectly adequate to secure 
the ends of justice here; that the court itself, 
il conscious of serious errour, would aid in such 
application; and remarks that this ultimate 
appeal to the pardoning power has been deemed 
satisfactory and safe in the land of our an- 
cestors. His honour, however, takes up each 
of very many reasons presented for a new trial, 
and, after examining them separately, and at 
length, concludes that, if the power to grant 
a new trial exists, the case is deficient in mer- 
its. Judge Davis, the district judge, dissented 
from Judge Story as to the power to grant a 
new trial, which he thought clear, if the pris- 
oner desired one; but, agreeing as to the ab- 
sence of merits, the motion for a new trial 
was of course overruled, and on that ground 
alone. 

B U. S. V. Battiste [Case No. 14,545], where, 
in arguing on a capital case, against the right 
of the jury to pass upon the law, his honour 
says: "It the jury were at liberty to settle the 
law for themselves, the effect would he not 
only that the law itself would be most uncer- 
tain from the different views which juries jnight 
take of it, but, in case of errour, there would 
be no remedy or redress by the injured party; 
for the coinrt would not have any right to re- 
view the law, as it had been settled by the 
jury. On the contrary, if the court should err 
in laying down the law to the jury, there is an 
adequate remedy for the injured party by a 
motion for a new trial," etc 
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U. S.] 291), and it has been decided to exist 
equally in criminal eases: (1) In Pennsyl- 
vania (Anon.),° -wliere it is said to have been 
■decided (and, apparently, on principles inde- 
pendent of the state law) that where the in- 
dictment is good, and there is no error in the 
trial (sentence only being defective), the court 
will not send the prisoner back for a new 
trial, but will sentence him de novo. (2) In 
Alabama (Charles v. State, 4 Port. 107; 
[Flora V. State] Id. Ill), where it was decid- 
ed, in a capital case, that a judge who is ap- 
pointed since the one who took a verdict of 
guilty, and who died before he pronounced 
sentence, has power, equally with the former 
Judge, to proceed and give sentence in the 
case. As to the prisoners convicted of man- 
slaughter, they cannot object if they receive 
the lowest measure of punishment It is in- 
timated, in the case just cited (page 110), 
that if there be any doubt as to whether the 
verdict was against evidence, the new judge 
may ascertain whether or not his predeces- 
sor was satisfied with it. We do not, Jiow- 
■ever, suggest such an inquiry, unless the in- 
formation be desired by the court, when we 
should be able to make known the conclusion 
to which the late Judge Randall had, in point 
of fact, arrived. 

The merits of the case were, of course, 
fully discussed on both sides. 

Mr. D. P. Brown, for the prisoners, Haw- 
kins, though his work is in general weighed 
■down with references, does not, on the point 
for which he is cited, refer to a single case. 
A single case counsel here have found, but 
that vouches no authority as good as Haw- 
kins himself. (The counsel was about to 
pass over the second point, as waived by the 
candour of the district attorney; but, the 
court desiring to hear it spoken to by the de- 
fence, he proceeded to argue it.) 

The construction given in XJ. S. v. Gibert 
tCase No. 15,204], or, rather, by Mr. Justice 
Story in that case, to the provision of "not 
twice in jeopardy," is shocking on principle, 
and on precedent is false. If, upon a good 
record, one which affords no evidence of a 
mistrial, a person whom the court believes 
to be innocent is found guilty through the 
prejudice of the jury,' what is to be done? 
or if the court has admitted testimony which 
reflection satisfies it was not evidence? or 
asserted doctrine which it discovers was not 
law? These are common cases. Extreme 
ones may be supposed, Mr. Justice Story 
argues that the prisoner may apply to the 
executive, and "it cannot be doubted," he 
proceeds, "that the court, if conscious of any 
■serious errour, would cheerfully aid in the ap- 

Mentioned from the bench, in Drew v. Com., 
1 Whart. 281. 

7 This case, the counsel said, had occurred in 
Ball V. Com., 8 Leigh, 726, where the court be- 
lieved that the evidence was "utterly insufii- 
■eient," and where the jury, disregarding all 
recommendation from the court, persisted in ad- 
hering to a verdict of guilty. 



plication." But the executive is not bound 
to pardon, and may decline. What then be- 
comes of the prisoner? He has been found 
guilty- He is believed to be innocent. A new 
trial cannot be granted him. The executive 
does not pardon, and the court, "conscious," 
by Mr. Justice Story's hypothesis, "of serious 
errour," is to do what? To sentence him to 
death? To discharge him after a verdict of 
guilty? Or to leave him to die a natural 
death in gaol?— when, if ihnocent, he ought 
to be at large, or, if guilty, to be hanged. 
Besides, if the executive have power to par- 
don, it has none to acquit. If the prisoner is 
admitted to be innocent, he has a right to 
be found so; for every man charged with 
an offence has a right to a fair and legal 
trial. 8 Is it not moreover a mistake, as to 
the true nature of executive power, to treat 
the president as a court of errour and ap- 
peals? There are many cases— among them 
the ease of great state criminals- in which 
policy may require a remission of a punish- 
ment strictly due, and for a crime ceirtS.inly 
ascertained. The peculiarly appropriate 
sphere of executive action is in such cases, 
and the very notion of mercy implies the 
accuracy of theoretic justice. 

The doctrine in question is at war with 
all American authority. The clause of the 
constitution relied on by Judge Story was 
adopted in 1789, and until 1834, when that 
late eminent judge gave to it a new con- 
struction, no one ever doubted that it was 
made in favour of life, and not for its de- 
struction. The former construction had been 
given to it in many cases, as: (1) In 1794, 
by one of the superiour courts of South Caro- 
lina (State V. Hopkins, 1 Bay, 372), Rutledge, 
afterwards chief justice of the United States, 
presiding. Judge Story would intimate, in- 
deed, that the case was not one of a capital 
offence; but to any one who reads the re- 
port, nothing can be clearer than that it was 
so;9 and the fact noted by Judge Story 
"that the power to grant a new trial was 
silently taken for granted on all sides," ar- 
gues quite as much in favour of the power as 
it can detract from the value of the decision. 
"The constitution of South Carolina," the 
learned judge thinks it "material" to state, 
"contains no prohibition on the subject" 

sin both the cases of State v. Hopkins, 1 
Bay, 372, and IT. S. v. Fries, 3 Dall. [3 XJ. S.] 
515, the prisoner, found guilty on the first trial, 
was acquitted on the second. The same result 
took place, it is probable, in Jerry v. State, 1 
Blackf. 395, and in Ball v. Com.; 8 Leigh, 726; 
in the former of which eases, the evidence on 
which the verdict was given is said to have 
been doubtful, and in the latter "utterly insuffi- 
cient." 

One of the counsel, in arguing for a new 
trial, on the ground of an unfair verdict, says: 
"The juryman had declared that he was 'de- 
termined to hang the prisoner at all events.' 
No words could possibly express a greater de- 
gree of malice and ill will against the unfor- 
tunate man whose life was about to be com- 
mitted to a jury of his country." Page 373. 
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But Tiow is this material, if, as his honour 
has taten so much pains to shew,— and as no 
lawyer ever doubted,— the constitution of the 
United States only incorporated into itself a 
maxim "embedded in the very elements of 
the common law" (U. S. v. Gihert [supra]); 
or if, as other judges have thought,io and as 
seems but rational, the proTision of the fed- 
eral constitution, being general in its natm-e, 
and imrestricted in its terms, operates, by 
the very provisions of the 'instrument, as 
well on state courts as on federal. (2) In 
1795, in this circuit (TJ. S. v. Fries, 3 Dall. 
[3 U. S.] 515), and in a case admitted by Mr. 
Justice Story to be an authority in point; 
Mr. Rawle, Dist Atty., and Mr. Sitgreaves 
both conceding that "the power to grant a 
new trial could not be denied." "But," ob- 
jects Mr. Justice Story, "the clause in the 
constitution was not even alluded to, much 
less reasoned out. The court did not, in giv- 
ing their judgment, in any manner speak 
to the point," and he thinks tijat it is not 
too much to say, "that the court might have 
been surprised into the decision." This truly 
is to make trim reckoning of a judicial adju- 
dication, and I have only to say that if, in 
1795, judges and counsel like those in that 
case,— men, all of them, of education and un- 
derstanding, bred in the apostolic age of our 
country, and breathing the air of the con- 
stitution when it imparted everywhere its 
energy and. spirit, — could not, any of them,- 
see in that constitution aught which touch- 
ed the case before them, then tliat no such 
thing existed there; or, at any rate, that it 
will not be given to either judge or counsel 
in these later days to discover it. (3) In 
1825, in Indiana (Jerry v. State, 1 Blaekf. 
395), a state in whose constitution it is ad- 
mitted that there is a clause like that in the 
constitution of the United States. 

Here, then, are three adjudications, all of 
which U. S. v.Gibert treats as of no authority 
at all. And if the language, of Mr. Justice 
Story in that case was in the face of all prior 
decisions, all subsequent decisions are in the 
face of it; as (1) In 1837, in Virginia (Ball v. 
Com., 8 Leigh, 726), where the doctrine assert- 
ed by Judge Stoiy was brought directly before 
the court, and overruled; the judge who had 
ventured it below concurring with all his 
brethren in overruling himself above. (2) In 
1844, in Alabama (State v. Slack, G Ala, G7G), 
where, after commenting on U. S. v. Gibert 
[supra], the court declares: "It cannot be 
questioned that the clause was intended for 
the protection of the citizen; and it would 
be a mockeiT to put such a construction upon 
it as will make it operate to his prejudice." 

Each of these five cases is a decision on 
the point, .and I may well leave for others 
the collection of the many cases where, 
though a new trial has been refused, the 
power to grant them has been recognized, 

10 See the language of Spencer, O. J., in 
People v. Goodwin, 18 Johns. 201. 



and those many more others in ■n'hich, with- 
out any discussion of the point, a new trial 
could not have been properly granted, un- 
less the power exists." 

As to U. S. V. Gibert [supra], itself, the 
new trial was refused upon the merits; 
Judge Davis, the district judge, dissenting 
from Judge Story on the question of power, 
and both judges concurring as to the absence 
of merits. The whole disturbance, there- 
fore, of the criminal system which has been 
caused in this matter, arises from an extra- 
judicial dissertation of a single judge; a 
dissertation, it may be added, not close in 
point of argument, and far from either re- 
spectful or accurate in the consideration of 
authorities. 

The coml will not give sentence unless 
satisfied with the verdict, and how can it be 
satisfied with the verdict, unless it knows 
upon what evidence the verdict was given? 
There is no proof beJfore this court of that evi- 
dence. Even had there been no motion for a 
new 'trial, the former court would not have- 
given sentence if not satisfied with the 
verdict. The case is stronger here, because a 
question was yet pending and undecided as 
to the propriety of the verdict. In the 
strongest case (Charles v. State, 4 Port. 107- 
110) cited on the other side, there was no mo- 
tion for a new trial, and the question was 
therefore merely one of the naked power up- 
on a state of admitted guilt The exercise of 
the power is suggested by the court itself as 
a very different thing; and the court, leav- 
ing the straightest line of its duty, stretches 
forth its hand to give the prisoner that aid 
which the court below and his counsel had 
unaccountably omitted to give him.12 

But, even if judgment were given as to^ 
the prisoner found guilty of murder, how is it 
to be given as to those found guilty of man- 
slaughter, and whose punishment rests in the 
discretion of the court? You may sentence, 
it is said, to the lowest measure of punish- 
ment, but, unless such sentence be the result 
of the court's discretion, it is improper. It is 
said that the prisoner cannot complain, if. 
deserving a higher degree of pimishment, he 
receives a less. But the United States may, 

11 See cases of both sorts collected in Mr. 
Wharton's Treatise on American Criminal 
Law 6ages 623-635). 

12 "The facts relied upon in support of the 
motions," says the court above, "did not affect 
the power of the court to give judgment in this 
case, and therefore gave the prisoner no right 
to be discharged, or to arrest the judgment- 
Whether the circuit court, in the exercise of a 
sound discretion, ought not voluntarily, and 
without a motion frpm the prisoner, to have 
granted him a new trial, is a point which that 
court did not reserve for the consideration of 
this. It is true, as the counsel of the prisoner 
affirmed, that Sir Matthew Hale never would 
giv« judgment, or award execution, upon a per- 
son who had been reprieved hy another judge, 
because he could not know for what reason he 
had been reprieved; and his rule in this re- 
spect has been, in general, observed by his suc- 
cessors." Pages 109, 110. 
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and so may tlie prisoner, if lie receives, 
througli ignoi'ance or from irrational doubts, 
that smaller measure to which he is entitled 
f fom an enlightened understanding acting up- 
on ascertained facts. 

Of the anonymous case cited in Drew v. 
Com., 1 Whai-t. [281], in Pennsylvania, we 
have an imperfect report, while all that it is 
said to decide may he admitted. It may be 
that a sentence "defective" merely can be 
set right in a court of errour; for the ques- 
tion before such a court is independent of the 
merits. 

Before GRIER, Circuit Justice, and KANE, 
District Judge. 

G-RIBR, Circuit Justice. The opinion of the 
court will be delivered by my Brother KAKE; 
my engagement on the circuit haying occu- 
pied most of my time since the argument of 
this motion. I may take this opportunity to 
say, however, that, had I been left to my 
own unassisted investigations, I would not, 
most probably, have arrived at the conclu- 
sion that a new trial ought to be granted; 
not because I believed this court has not the 
power, but because the reasons alleged were 
clearly insufficient. 

I am abundantly satisfied that the prisoners 
have had a full and fair -trial, and that the 
learned judge who presided on the occasion, 
in the leniency and kindness of his heart, 
accorded to them every indulgence and pro- 
tection to which they were entitled by the 
laws of the land- 
is DCt would be highly injurious to the ad- 
ministration of justice, if persons engaged in 
a conspiracy or mutiny, or any other joint 
criminal enterprise, could become witnesses 
for each other. Pei^jiuy would be lightly es- 
teemed by those whose lives were in jeopardy 
for a higher offence. In such cases the law 
esteems every one who aids and abets in 
the perpetration of the crime as a principal 
ofCender, and awards the same punishment 
to all, without measuring the degree of their 
participation; yet juries are always unwilling 
to sacrifice a hecatomb to appease offended 
justice'. They usually select one or two of 
the most active ringleaders as victims to 
suffer the extreme penalty of the law, and, 
usurping the prerogative of the executive, 
they pardon, rather than acquit, the remain- 
der. It is tnie the technical and legal con- 
clusion is that they are innocent whom a 
verdict has pronounced "not guilty"; but the 
fact, and, indeed, the meaning of the ver- 
dict, is often nothing more than that, in com- 
parison with those convicted, they are some- 
what less guilty. It would require but a 
small share of perspicacity to see that, if the 
court were to grant a new trial to those con- 
victed, in order that those not convicted might 
become witnesses, it would open a way of es- 
cape to all, and every great crime committed 

13 [I^Yom 6 Pa. Law J. 14.] 



by great numbers would then go unpunished. 
Cases may possibly occur in which the officers 
of government, prosecuting vindictively, 
would include innocent persons in the indict- 
ment, for the pmrpose of excluding them as 
witnesses, ahd thus sacrifice the accused by 
depriving him of his testimony. But it sel- 
dom happens, in modern days, since trials 
for treason have almost ceased to exist, that 
the officer who represents the government can 
be influenced by any such motive; and, if he 
were, so manifold is the protection thrown 
around the accused by the lenity of the law, 
that he would find it difficult to perpetrate 
such oppression; for, before the party ac- 
cused can be arrested, there must be evi- 
dence on oath of his guilty participation, on 
which the magistrate shall found his war- 
rant; 'next, twelve, at least, of the grand 
jury must find, on their oaths, that there is 
sufficient evidence to put the accused on his 
trial; and, lastly, if the traverse jury shall 
be of opinion that the prosecutors have whol- 
ly failed to implicate any one of the defend- 
ants by the evidence, they may pronoimce 
him not guilty, and thus permit him to appear 
as a witness for the others. With these bar- 
riers agaiinst wrong and oppression to the ac- 
cused, he can seldom have just cause for 
complaint. In the present case it is com- 
plained that the jury differed in opinion with 
the court as to the evidence implicating Ad- 
ams, one of the defendants in the offence, 
and refused to acquit him on the trial, in 
order that he might be made a witness. If 
the jury differed with the court as to the 
weight of testimony, they certainly had a 
right to do so; and the very fact that they 
did so is conclusive evidence that the case 
did not require or justify such action. In 
fact, if we may judge from the report of the 
evidence before us, the judge acted with pru- 
dence and good judgment. The circumstance 
that Adams took no active part in the mu- 
tiny or the murder is not conclusive evidence 
of his innocence. The testimony showed 
that he partook in the mutinous temi)er of 
the crew; and, from his own account, he 
stood as an idle and impartial spectator on 
an occasion where neutrality was a crime, 
and inaction almost conclusive evidence of 
guilty participation. 

[As this was in the main point relied upon 
by the learned counsel for the defendants in 
demanding a new trial, I have thought prop- 
er to malce these few remarks, and to take 
this opportunity to state explicitly that, 
though the court have concluded to gi'ant a 
new tiial, it is not for any of the reasons 
filed of record; and, moreover, I do it. in or- 
der that this case may never be quoted as a 
precedent for a doctrine which I think woidd 
be dangerous and highly injurious to the ad- 
ministration of justice.] 13 

I would not, however, while my learned 
brother entertained doubts on any part of 

13 [From 6 Pa. Law J. 14,] 
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the subject, have assumed the responsibility 
of pronouncing sentence of the law upon the 
prisoners. A careful examination has tend- 
ed to confirm the original suggestions of his 
mind; and it is due to him to state that 
the thorough investigation he has given to 
the subject, and the able arguments which 
he has urged in support of his opinion, have 
gained my hearty concurrence. 

KANE, District Judge. The considerations 
which determine the opinion of the court 
are altogether independent of any discus- 
sion of the reasons filed. It is enough that 
there is a question of merits, referring it- 
self to evidence that is not before us. We 
cannot, unless under the coercion of a neces- 
sity which admits of no escape, undertake 
the exercise of a judicial discretion, without 
legal assurance of the facts by which it 
should be guided. 

It is asserted upon this record by the pris- 
oners that the verdict of conviction was 
against evidence, and we do not know what 
the evidence was; that it was against law, 
and, not being informed of the facts, we 
cannot know what were the legal princi- 
ples they invoked; that it was against the 
charge of the court, which charge we have 
not seen. We are called on to pronounce 
the sentence of death against a man whom 
*he judge that tried him may have thought 
clearly innocent; and to measure out sen- 
tences of imprisonment and fine against two 
others, in terms and amounts resting in our 
discretion, without judicial information of 
their grades of guilt. The record which is 
before us is, of course, barren of facts. The 
notes of the counsel for the prosecution, 
made to assist them in argument, but not 
professing to detail the evidence in the 
words of the witnesses, still less afEecting 
to portray their spirit and manner,— these, 
and the columns of an irresponsible news- 
paper, that gives sometimes the language 
of the witness, sometimes its import, and 
sometimes the reporter's opinion of its value, 
—these, and nothing more, are to form the 
basis of our judicial action. The notes of 
the judge who tried the case upon the mer- 
its, the certificate of his opinion, if, indeed, 
he had formed one,— the very material for 
our review,— these are not before us. The 
questions presented to us for our solemn 
judgment depend upon facts which are nei- 
ther admitted nor proved. 

To my mind, the principle of the law is 
clear. The defendant, before sentence can 
be pronounced on him, has a right to the 
judicial determination of his guilt by the 
court, as well as by the jury. If the ver- 
dict does not satisfy the conscience of the 
judge, the prisoner is entitled to a new trial. 
After the verdict is rendered, the judicial 
discretion is still in exercise; and, at any 
time before the sentence is recorded, it may 
modify the punishment if the statute has 
not made it specific, or set aside the convic- 



tion altogether. It does not need a motion 
on the part of the defence. The judge, him- 
self, at the very latest moment, may, sua 
sponte, award a new trial. This is done not 
unfrequently in England, if the offence Is 
below the grade of felony; and, in other 
eases, the English court respites the prison- 
er till the royal prerogative can either com- 
mute the punishment, so as to conform it to 
the merits, or relieve against the improper 
conviction by a pardon. In our country, 
where the powers of the constitution are 
distributed differently, and the chief mag- 
istrate has no part in the judicial admin- 
istration, the experience of all of us is full 
of precedents for the grant of new trials 
upon the suggestion of the court. 

The prisoners here were entitled to the 
advantage of this judicial revision, from the 
judge who sat upon their trial; and wheth- 
er we will intend in favorem vitse, that he 
was disinclined to pronounce the capital 
sentence, or whether we content ourselves 
with an admission of the fact that the time 
in which this judicial discretion might be 
exerted had not yet expired, we cannot af- 
firm, in either case, that Judge Kandall was 
content to enter judgment on this verdict. 
Even were we now satisfied what were his 
opinions at the time of his decease, we 
should be without just and legal assurance 
that they might not have been modified by 
after reflection, and before the appropriate 
moment for recording them. I had no wish, 
therefore, to hear the evidence, which it was 
intimated at the argument was perhaps 
within our reach, of the views confidential- 
ly expressed by Judge Randall. A judge's 
opinions become operative only when they 
are solemnized by their assertion from the 
bench. 

I have alluded incidentally to the diver- 
sity between our pi-actiee and that of the 
English courts, on the subject of new trials 
after convictions for felony. I cannot doubt 
that this diversity exists, and that it has 
its foundation in sound reason, and the dif- 
fering character of our institutions. I do 
not review the American cases that estab- 
lish it, only because this has been perfectly 
well done in a recent treatise by a member 
of our own bar. Whart. Am. Cr. Law, pp. 
623-635. 

But there is a reason for our departure 
from the English rule, which is to my mind 
conclusive. The British constitution, like 
the common law, is made up in a great de- 
gree of principles inferred from long con- 
tinued usage. Among these is the combined 
attribution to the sovereign, as the fountain 
at once of justice and mercy, of the power 
and the duty to apportion punishment to 
the guilty, and to shield the innocent from 
wrong. Whatever assurance the English 
people have that the other powers of sov- 
ereignty shall be rightfully exercised, they 
have in regard to this. It is surrounded by 
the same safeguards against non-user as 
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well as against abuse. I do not remember 
to have read of a single instance in wMeb 
the judicial recommendation has been dis- 
regarded by the ministers of the crown, and 
I do not suppose that it could be without 
a breach of the constitution of the realm. 
In England, therefore, the denial to the 
courts of a revisory power over verdicts in 
any eases is apparent, rather than real. 
The judge, if dissatisfied with a convietioii 
on the merits, respites the, sentence or re- 
prieves the prisoner, and the king's prerog- 
ative interposes to do justice as a thing of 
course. If there be a doubt upon any point 
or proceeding connected with the ease, such 
as with us would be reviewed on a motion 
for new trial, the judgeresei-ves the ques- 
tion, it is argued by counsel upon his re- 
port before the twelve judges, and the ac- 
tion of the king is determined by their ad- 
vice. Indeed, the pardoning power in Eng- 
land is so entirely regarded as forming part 
of the justical administration, that from the 
time of the statute of Gloucester {chapter 9), 
down to the present day, the right of a pris- 
oner to demand a pardon, under certain 
circumstances, has been expressly and re- 
peatedly affirmed by acts of parliament. 
Hawk. P. C. bk. 2, c. 37. 

It is unnecessary to refer to our American 
constitutions to show that the power of 
pardoning as conferred by them, in conse- 
quence of the absolute and entire separa- 
tion of the judicial from the executive de- 
partments, and the exclusion of the former 
from the, right to grant reprieves, cannot 
relieve a judge from the responsibilities of 
an erroneous or improper conviction. With 
us, therefore, the new trial becomes an in- 
dispensable resort 

I am aware that one of the most eminent 
of our jurists (Story, J., in U. S. v. "Gibert 
[supra]) has found an inhibition in the con- 
stitution against the grant of new trials in 
cases involving jeopardy of life. But 1 can- 
not realize the correctness of the interpreta- 
tion, which, anxious to secure a citizen 
against the injustice of a second convic- 
tion, requires him to suffer under the injus- 
tice of a first. Certainly I would not subject 
the prisoner to the hazards of a new trial 
without his consent. If, being capitally con- 
vict, he elects to undergo the sentence, it 
may be his right, as it was, to have pleaded 
guilty to the indictment. When, however, 
he asks a second trial, it is to relieve him- 
self from the jeopardy in which he~ is al- 
ready; and it is no new jeopardy that he 
encounters when his prayer is granted, but 
the same, divested of the imminent certain- 
ty of its fatal issue. 

Reference is also had to the rule of the 
common law, as it stood when the consti- 
tution was adopted; and the language of 
the judiciary act is supposed to present a 
further difficulty, inasmuch as it limits the 
power of granting new trials to cases in 
which there are "reasons for which new | 



trials have usually been granted in courts 
of law." Act Sept. 28, 17S9 [1 Stat. 73]. But 
within the limits of this circuit, at least, 
from the earliest judicial date to the present 
time, there has been no recorded case in 
which a new trial has been refused for the 
want of authority in the court to grant it. 
The circumstances of the present case are 
novel, and in one sense, therefore, the rea- 
sons for a new trial may be said to be un- 
usual. But our power cannot be qualified 
by the absence of precedent, if the princi- 
ples of accustomed and essential justice 
invite our action. 

It is the characteristic excellence of the 
common law that it adapts itself to the cir- 
cumstances of men, and makes progress 
with the age. Its principles, legitimate de- 
ductions of right reason, are, of course, in- 
variable; but its rules of conduct and its 
modes of procedure change with the social 
and intellectual condition, which it is their 
office to supervise and protect. Time and 
advancing freedom of mind have modified 
the barbarous usages and penal inflictions 
that characterized at one period the admin- 
istration of criminal justice. The law of 
contracts has expanded with the necessities 
of expanding commerce. The rights of con- 
science and of political and civil liberty 
have been developed, and have found safe- 
guards. But through all these changes the 
great principles of the common law have 
remained the same. Our ancestors brought 
this law with them, in all its capacities of 
adaptation and expansion. They abrogated 
none of its principles, when they emanci- 
pated their lands from the feudal tenures, 
and their liberties from hereditary rule. 
They adapted its rules to their circumstan- 
ces, but they left its principles unchanged. 
They claimed it as an inheritance for them- 
selves, not only,— a scanty band of emi- 
grants on a savage continent,— but for their 
posterity, enriched, powerful, and free; and 
they transmitted it to us with all that flex- 
ibility to the varying exigencies of men 
which had so signally commended it in 
their own experience. It is of little mo- 
ment, and always has been, what are the 
forms of the common law, whether declared 
by regulation or inferred from usage. They 
are the means, not the end; and; so soon 
as they fail to secure the great objects of 
the law itself,— enlightened and substantial 
justice,— the form must give way to the prin- 
ciple. 

I have looked with some care through the 
English books, but have not been surprised 
to find that they supply few materials for 
reference on this question. In fact the or- 
ganization, as well as the practice, of the 
English courts is such that a case like 
chis, in all its circumstances, can scarcely, 
by possibility, occur there. Yet I have 
found enough to satisfy me that, where 
those courts are vested with a discretion as 
to their action on a verdict, that . discretion 
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is never exercised Avithout unequivocal, di- 
rect, judicial knowledge of the facts dis- 
closed on the trial. Either the action upon 
the verdict is by the same court - before 
■which it -was rendered, or all the facts that 
are not patent on the record come up by- 
formal certificate from the judge who heard 
the evidence. The only case that we read 
of in which this caution was disregarded Js 
that which is commemorated in the note of 
Sir Matthew Hale, and on which he seems 
to have grounded his rule "never to give 
judgment or award execution upon a person 
reprieved by any other judge but myself, 
because I could not know upon what ground 
or reason he reprieved him," 2 Hale, P. C. 
p. 406, c. 56. 

At the common law, before the statutes of 
11 Hen. VI. (chapter 6), and 1 Edw. VI. 
(chapter 7), if a prisoner had been convicted 
'before commissioners of oyer and terminer, 
and a new commission issued before the 
award of execution, no judgment could be 
entered or execution ordered by their suc- 
cessors. "And there was," says Mr. Chitty 
(1 Cr. Iraw, 697), "some reason for this re- 
striction; for the subsequent judges , were 
unacquainted with the circumstances of the 
case as developed on the trial, and might, 
therefore; unconsciously be the occasion of 
injustice." 

In the case of Rex v. Baker, Garth. 6, 
where there had been a conviction by ver- 
dict of speaking seditious words, which was 
removed by certiorari into the king's bench, 
it was said that that court "never gives 
judgment on a conviction in another court; 
but the practise is, after issue joined in an- 
other court, and the indictment removed, al- 
ways to admit the party to waive the issue 
below, and to go to trial upon an issue 
joined in this court;" and in that case "the 
court directed a new trial, and Baker was 
found guilty by a second verdict." On the 
authority of this same case, the court, in 
the case of Rex v. Nichols, 13 East, 412, 
note, refused to sentence on conviction for 
conspiracy in an inf eriour court, which had 
been brought up by certiorari between ver- 
dict and judgment, on the ground that, "the 
fine being discretionary in the court, upon 
the circumstances of the case as it appeared 
in evidence upon the trial, the justices who 
tried the merits are the only proper 'judges 
to assess the fine." 

The same principle is recognized in the 
case of Warrain v. Smith (king's bench) 2 
Bulst. 147, where it is said by Coke, C. J., 
referring to the Case of Sutton's Hospital 
[10 Goke, la], that in the exchequer cham- 
ber, if one of the judges' die pending the 
argument, and another be appointed after 
the argument had, he shall not give his opin- 
ion in the case. 

The only case I have found in which exe- 
cution was awarded by the court of king's 
bench, when it had only the record for its 
guide, is that referred to by Sir John Strange 



in his argument in Rex v. Nichols, already 
referred to. It was the case of a capital 
conviction, brought up by certiorari from 
one of the counties. But the learned coun- 
sel who cited it admitted that it was dis- 
tinguishable from the other cases, in this: 
that "the judgment was certain, and no 
discretionary power in the court,"— circum- 
stances that distinguish it also from the 
present case, since as to two of these de- 
fendants the judgment is not certain, and, 
if I have reasoned rightly, the court has a 
discretionary power as to all. 

The order of the court is that a new trial 
be granted to Harding, and that, as to 
Grimes and Williams, the case be continued 
for one week, at -the expiration of which 
they are to elect whether they will take a 
new trial, or abide by their former convic- 
tion. 

GRIER, Circuit Justice, then addressed 
Grimes and Williams as foUov/s: William 
Grimes and John Williams— You ought clear- 
ly to understand and weigh ■v'rell the posi- 
tion in which you now stand. You have 
been once tried and acquitted of the higher 
grade of ofCence charged against you in this 
indictment, the penalty affixed to which is 
death; but you have been convicted of the 
minor offence of manslaughter. Your lives 
have been in jeopardy, and you have es- 
caped. The constitution of your country de- 
clares that "no person shall be twice put in 
jeopardy of life or limb for the same of- 
fence." This is to shield you against op- 
pression and injustice, and puts it out of 
the- power of the court to subject you to the 
danger of another trial, except at your elec- 
tion and request. We believe that you have 
a right to waive the protection thrown 
around you by the constitution, for -the sake 
of obtaining what may seem to you a great- 
er good. But let me now solemnly warn 
you to consider well the choice you shall 
make. Another jury, instead of acquitting 
you altogether, may find you guilty of the 
whole Indictment, and thus yotir lives may 
become forfeit to the law. If you choose 
to run this risk, and to again put your lives 
in jeopardy, it must be by your own act 
and choice, being neither compelled nor ad- 
vised thereto by the court; and when your 
solemn election shall have been put on 
record, the court will hold you forever after 
estopped to allege that your constitutional 
rights have not been awarded to you. 

Before we enter of record an order for a 
new trial as to you, we will give you one 
w^eek to ponder carefully on this subject, 
and consult with your counsel as to what 
will be your safest and best course. 

On a subsequent day, these two prisoners j 
appeared in court, and, being called upon to 
make their election whether to take a new trial 
or abide by the former conviction, declared 
their determination to take a ne^v trial. The 
whole of them were afterwards tried anew, and 
a verdict of guilty of manslaughter was found 
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ngainst Harding and Grimes, and "Williams was 
acquitted. 

Harding was sentenced to three years im- 
prisonment and fine of $1. Grimes to one 
year imprisonment and a like fine. 



Case nSTo. 15,303. 

TJNITED STATES v. HAUE. 

[1 Grancb, O. G, 82.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

COSirETENCT OF WITNESS— INTEREST. 

Upon a trial for larceny, the owner of the 

stolen goods is a competent witness in chief, 

upon filing with the clerk of the court, for the 

use of the prisoner, a release of the witness s 

right to one half of the fine which the court 

might impose. 

f Cited in U. S. v. M'Cann, Case No. 15,655; 

U. S. V. Tolson, Id. 16,530. Followed in U. 

S. T. Brown, Id. 14,657.] 

Indictment [against .Tohn Hare] for steal- 
ing a poeketTjook and money from Anthony 
Conrad. This indictment was under the act 
of -congress of April 30, 1790, § 16 (1 Stat. 
112), which iraposes a fine of fourfold the 
value of the goods stolen, and gives one 
half of that fine to the owner of the goods. 

Mr. Mason, for the United States, offered 
Conrad, the owner of the goods as a witness, 
and produced a^ release from Conrad to the 
prisoner of the half of the fine which might 
he imposed. 

Mr. Jones, for the prispner, objected that 
the release cannot operate to convey a mere 
right to an imcertain future, contingent pos- 
sibility. Besides, as it is not delivered to the 
prisoner, he will not accept it 

T TTTi] COURT ordered the witness, to be 
sworn, on his delivering the release to the 
clerk and filing it in the cause. 

CEANCH, Circuit Judge, doubted. 



Case M"o. 15,303. 

UNITED STATES v. HARE et al. 

[4 Sawy. 653.] 2 

Circuit Court, D. California. Oct. 28, 1867. 

LA.ND Titles ik Caltforsia— Nature of Pcbblo 
Titles — Eseootiok and Sale — Control bx 

GOVEKNMEKT — GkANTS AND RESERVATIONS BY 

MiLiTAK? AoTHOKiTiEs— San Francisco Pueblo 
Lands. 

1. The existence of* a Mexican pueblo at the 
site of the present city of San Francisco, on 
July 7, 1846, its possession of an interest in lands 
to the extent of four square leagues, and the suc- 
cession of the present dty to such interest, hav- 
ing been judicially settled in a controversy be- 
tween the city and the United States, are mat- 
ters no longer open to discussion. 

2. Lands within the limits of the pueblo of San 
Francisco were not subject to levy and sale un- 
der judgment and execution against the city. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] ^ 

2 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



3. The lands of the pueblo of San Francisco 
were not held in absolute property, with full right 
of alienation and disposition, but were subject 
to the control and disposition of the government 
until the title passed to private parties; and this 
right of control and disposition, which existed in 
the former government, passed upon the cession 
of the country to the United States, and could 
afterward be exercised by them at any time be- 
fore the property had passed to. third parties 
by the action of the pueblo authorities in accord- 
ance with existing laws. 

4. The officers of the United Statea army who 
occupied California prior to the organization of 
the state government, had no power to grant or 
dispose of, or to reserve from grant or disposition, 
any portion of the pueblo lands or any portion of 
the public property of the United States; they 
could in no respect impair any rights 'which 
the United States may have acquired over either 
by the conquest or might subsequently acquire 
by treaty. 

5. The attempted grant to San Francisco by 
Gen. Kearny, on March 10, 1847, of the beach 
and water lots was an act beyond his authority 
to execute, and passed no interest whatever. 

6. The attempted selection by Major Hardie,. 
on July 18, 1847, of a government reserve at 
Rincon Point in San Francisco, was invalid; 
such appropriation could only have been made- 
by act of congress or order of the president. 

7. While the president of the United States- 
was ■ authorized in particular cases to reserve 
from sale for public uses portions of the public 
lands, no such power was vested in the' head of 
any subordinate departments of the government. 
The secretary of the treasury could not execute 
nor approve of a lease of any property belonging, 
to the United States without special authority 
of law. 

8. Parties who obtained conveyances from the 
city of San Francisco, whilst its claim for 
pueblo lands was .pending before the- United 
States tribunals, took whatever interest they ac- 
quired subject to the determination of the 
claim. 

9. The final decree in the San Francisco pueb- 
lo case took effect, by relation, on the day when 
the petition was f)resented to the land commis- 
sion in July, 1852, and is to be considered as if 
entered on that day. 

10. The term "grants" in the final decree of 
tlie San Francisco pueblo case, declaring that 
the confirmation is in trust for the benefit of 
lot holders under grants from, the pueblo, town 
or city, comprehends all previous conveyances 
from the city. 

TMs was an action for tlie possession of 
certain real property situated on Rincon 
Point, in the city of San Francisco, being 
a portion of lots five and six of the block 
lying between Folsom and Harrison streets, 
and between Main and Spear streets. It was 
tried at the October term, 1867, by the court,, 
without the intervention of a jury by stipu- 
lation of the parties. On the trial the plain- 
tiffs produced and gave in evidence the pro- 
ceedings and decree in the San Francisco 
pueblo case, and proved that the premises 
in controversy were within the limits de- 
fined by said decree. They also produced, 
proved and read in evidence the following 
documents, numbered from 1 to 14 inclusive: 

(No. 1.) 

I, Brigadier-General S. W. Kearny, govern- 
or of California, by virtue of authority in 
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me vested by the president of the United 
States of America, do hereby grant, convey, 
and release unto the town of San Francisco, 
the people or corporate authorities thereof, 
all the right, title, and interest of the govern- 
ment of the United States, and of the terri- 
tory of California in and to the beach, and 
water lots on the east front of said town of 
San Francisco, including between the points 
known as the Rincon and Fort Montgomery, 
excepting such lots as may be selected for 
the use of the general government by the 
senior officers of the army and navy now 
there; provided the said ground hereby ced- 
ed shall be divided into lots and sold to the 
highest bidders, after three months notice 
previously given. The proceeds of said sale 
to be for the benefit of the town of San Fran- 
■cisco. Given at Monterey, capital of Cali- 
fornia, this tenth day of March, 1847, and in 
th-e seventy-first year of the independence 
■of the United States. S. W. Kearny, Briga- 
dier-General and Governor of California. 

(No. 2.) 

Headquarters 10th Military Department, 
Monterey, California, June 23, 1847. 

Sir: Colonel Mason has not yet officially 
learned that any selections hav6 been made 
of lots in the town of San Francisco, known 
as the beach and water lots granted to said 
town for sale, excepting such as should be 
selected for the tise of the general govern- 
ment by the senior officer of the army or 
navy. The time of sale under the decree of 
General Kearny of March 10, 1847, rendered 
it necessary that the selection be made soon, 
and Colonel Mason wishes you to consult 
with Commander Biddle, or other senior 
naval officers that may be on the station, 
and to select in accordance with the terms 
of the grant, if it has not already been done, 
the lots best suited for wharves both for 
Army and navy purposes, with space enough 
for all the buildings that it may be necessary 
to erect hereafter. A suitable lot should al- 
so be selected for a custom-house with the 
storehouses that it may require. Colonel Ma- 
son wishes these selections to be made so 
far as the army is concerned, and officially 
communicated to the alcalde of the town be- 
fore the day of sale. 

I have the honor to be your most obedient 
servant, "W. T. Sherman, 

1st Lt 3 Art'y, A. A. A. Gen'l. 

Major James A. Hardie, Com'd in San 
Francisco. 

(No. 3.) 
Headquarters Nor. Mil. Department, 

San Francisco, California, July 18, 1847. 
Sir: In obedience to orders from his ex- 
■ceUency the governor. Colonel R. B. Mason, 
I have the honor to inform you that I have 
selected for the use of the government the 
following lands in the town of San Francis- 
■co: All that portion of Rincon Point not di- 



vided off into lots and marked "Government 
Reserve" upon the map entitled "Map of the 
beach and water lots of San Francisco, A. 
D. 1847," now in the alcalde's office of San 
Francisco. Also, all the beach and water 
lots bounded by streets entitled Montgom- 
ery, Washington, and Jackson streets, on a 
map entitled "Map of San Francisco," now in 
the alcalde's office, and the bay running out 
into deep water and marked on the afore- 
said map of beach and water lots "Govern- 
ment Reserve." And also all the beach and 
water lots bounded by streets entitled San- 
some, Broadway, and Pacific streets on the 
aforesaid map of San Francisco, and the bay 
running out into deep water and marked 
"Government Reserve" on the aforesaid map 
of beach and water lots of the town of San 
Francisco. 

I am sir, very respectfully, your obedient 
servant, 

(Signed) Jas. A. Hardie, 

Major 1st N. Y. Beg't Volls. 

To Alcalde of the Town of San Francisco, 
California. 

(No. 4.) 
Headquarters 10th Mit'y Dep't, 
San Francisco, Cal'a, Sept. 30, 1847. 
Sir: You will be pleased neither to grant 
nor to give any deed for any town lots or 
other land to the southward of the Rincon 
Point and eastward of a line commencing 
at the norfh-west corner of the government 
reserve, at the said Rincon Point, and run- 
ning south eleven degrees west (S. 11 "W.) 
with the true meridian. The land eastward 
of the above-named line is intended for the 
use of the United States government, the 
southern boundary of which will be more 
particularly described when the town sur- 
veys are more fully completed. 
I have the honor to be your obd't serv't, 
(Signed) R. B. Mason, 

Col. 1st Dragoons, Gov. California. 
To George Hyde, Esq., Alcalde of San 
Francisco. 

(No. 5.) 

Headquarters 10 Mil. Dep't, 
Monterey, Cal., Aug. 9, 1849. 
Captain: I am instructed by the com- 
manding general to say that you will cause 
the government reserves at San Francisco 
to be properly marked and notice to be giv- 
en in one or more of the papers published 
in that town forbidding trespassers, by the 
erection of buildings, or in any other man- 
ner whatsoever. Mr. Thompson and Mr. 
Steinberger are the only persons authorized 
to occupy any portion of these lands, and 
without authority communicated to you 
through or from department headquarters, 
you will permit no one else to occupy them. 
Very respectfully, your obedient servant, 
Ed, R. S. Canby, Ass't Adj't Gen'l. 
Capt. E, D.<Keyes, 3d Artillery, San Fran- 
cisco. 
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(No. 6.) 
Headquarters 10th Mil. Dep't, 

Monterey, Aug. 23, 1845. 

Captain: Your commnnication of the sev- 
enteenth inst., and its inciosures, were re- 
ceived last night, and I am directed by the 
commanding general to say that his tastrue- 
tions to you of the ninth inst., were not 
more definite because the papers in relation 
to the claim of Mr. Thompson, and the per- 
mission given Mr. Steinberger to occupy a 
portion of the reserve, are, or should be on 
file at your post, or in the assistant-quarter- 
master's office of San Francisco. By the de- 
cisions of Generals Mason and Riley, the 
former and present governors of California, 
"occupancy of the house," commonly known 
as the "KanacUa House," and "a right of 
way to the beach," has, under certain re- 
strictions, been guaranteed Mr. Thompson, 
"until his claim be submitted to the United 
States government, or decided by the prop- 
er tribunals." Beyond this his title has not 
been and will not be recognized, and you 
are desired to apply to Mr. Billings, attor- 
ney-general for California, for any assist- 
ance that may be deemed necessary to pro- 
tect the right of the. United States to this 
property. The reservation at Eincon Point, 
and any other public lands that there may 
be at San Francisco, are included in your 
instinictions of the ninth inst. 

Very respectfully, your ob'd't serv't, 
Ed. K. S. Canby, Ass't Adj't Gen'l. 

Capt. B. D. Keyes, 3d Art'y, Commd'g 
Residio, San Francisco. 

(No. 7.) 

Government Reserve, by Gapt. E. D. Keyes, 
U. S. A., to Theodore Shillaber: This inden- 
ture, made this twenty-seventh day of No- 
vember, in the year of our Lord one thou- 
sand eight hundred and forty-nine, between 
Captain E. D. Keyes, U. S. army, command- 
ing at San Francisco, Upper California, and 
Theodore ShUlaber. of the same place, wit- 
nesseth, that the said E. D. Keyes, as agent 
of the United States, by and with the author- 
ity' of Brevet Bilgadier General Bennett Ri- 
ley, U. S. army, commanding the 10th mili- 
tary department, doth hereby lease, demise, 
and let to the said Theodore Shillaber, his 
heirs and assigns, all those lots, parcels, and 
blocks of ground in the town of San Fran- 
cisco, Upper California, which have hitherto 
been setapart, indicated or known as "govern- 
ment reserve," and which are embraced: (1) 
By Montgomery street on the west; Jatik;- 
son street on the north; Washington street 
on the south; and the limits of the town or 
deep water on the east; and (2) by what is 
commonly known and indicated on the map 
of said town as "Rincon Point;" the second 
piece or parcel of ground embracing all that 
has been heretofore set apart as government 
resei-ve on "Rincon Point" and its immediate 
neighborhood. To hold for the term of ten 
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years from the twenty-seventh day of No- 
vember, A. D. one" thousand eight hundred 
and forty-nine, subject to the following con- 
ditions and exceptions, to wit: First. The 
said lessee yielding and paying to the officer 
of the quartermaster department on duty at 
San Francisco, or to such other persons as 
may be duly appointed to receive it for the 
benefit of the United States the sum of two- 
thousand dollars for each and every year. 
Second. To acquire for and surrender to the 
United States at the expiration of this lease, 
all titles or claims belonging to or held by 
other persons, and all persons in and to the 
whole or any part of said premises. Third. 
To pay all taxes and assessments which may 
be laid on the premises, or any portion or 
portions of them, after they shall come intfv 
the possession of the said lessee by the prop- 
er authorities. 'Fourth. Alter the expiration 
of five years from the said twenty-seventh 
day of November, to sui-render to the United 
States such a portion or portions of the prem- 
ises as may be required for the actual uses 
of the government, and which may be called 
for by the proper authorities; it being under- 
stood that in case such claim should extend 
to portions of the premises upon which large 
amounts of money shall have been expended 
in permanent improvements, that the said 
lessee shall be allowed a fair compensation 
for such improvements, to be determined 
by three disinterested men, impartially se- 
. lected according to usual forms, and for such 
claims as are made for the purposes specified 
in the article, the said lessee to have qmet* 
and peaceable possession for the whole ten 
years aforesaid. Fifth. In case the United 
States shall claim and appropriate any por- 
tion or portions of the premises before the- 
expiration of the term of this lease, then, in 
such case, the said lessee shall be allowed 
not less than ninety days to remove the 
buildings thereupon, or -the United States- 
government may, at its option, purchase tJie 
same upon the valuation of three men select- 
ed as aforesaid, and the same conditions re- 
specting the removal or purchase of the 
buildings shall hold at 'the termination of 
this lease. Sixth, The said Shillaber agrees 
honestly and faithfully to defend and protect 
the interests and rights of the United States 
in and to all and every part of the lands- 
embraced in this indenture, but if it shall 
be decided by the proper tribunals that 
any other person or persons possess a val- 
id and bona fide title to any portion or por- 
tions of them, and if such person or persons- 
shall have or shall obtain legal possession 
thereof, then, in such case, the portion or 
portions so claimed and obtained shall be 
considered as not embraced in this indenture, 
or lease, this indentm'e holding good with all 
the conditions and exceptions to aU other 
parts and portions of the premises herein de- 
scribed. Seventh. In default of the pay- 
ment by the said lessee within the year for 
which it is due of the §2,000 aforesaid, this 
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lease to become null and void, and the said 
lessee to surrender the premises to the Unit- 
ed States. Eighth. At the expiration of the 
ten years aforesaid, the said Shillaber agrees 
to surrender the whole premises peaceably 
to the United States. It being understood 
that should the lessee be required to surren- 
der any portion or portions to them before 
the expiration of ten years, that a fair corre- 
spondent diminution of the rental of $2,000 is 
to be allowed to him. Ninth. The said Shil- 
laber agrees not to Edlow any person whatso- 
ever to participate in the uses or profits of 
the premises herein described, who does not 
fully and without reservation or predisposi- 
tion of his claim subscribe to all the condi- 
tions of this lease. In witness whereof, the 
said parties to this indenture have hereunto 
set their hands and seals the day and year 
fii-st above written. 

Theo. Shillaber (Seal.) 
E. D. Keyes (Seal.) 

Captain Third Artillery, Commanding at 
San Francisco. 

Executed in presence of Robert R. Pier- 
pont, Thos. I. Peachy. 

It is understood that at the termination of 
this lease, the said ShiUaber is not to claim, 
nor are those holding under him to claim any 
compensation for any excavations or em- 
bankment made upon such portions of the 
premises, as he may hold during the whole 
ten years. Theo. Shillaber. (Seal.) 

E, D. Keyes. (Seal.) 

. Captain Third ArtUley, Commanding at 
San Francisco. 

Witnesses: Robert R. Pierpont, Thomas I. 
Peachy. 

Territory of California, District of San 
Francisco, ss.: Before me, first alcalde of 
said district, personally appeared the within 
named E. D. Keyes and Theodore Shillaber, 
who acknowledged the within instrument to 
be their voluntary act and deed for the pur- 
poses therein mentioned. 

Given under my hand this twenty-ninth No- 
vember, A. D. 1849. 

Jno. W. Geary, First Alcalde. 

Approved: B. Riley, Brevet Brigadier-Gen- 
■eral U. S. A., Commanding the Department. 

Having examined the above lease, and be- 
ing satisfied that it is to the interest of the 
United States to place the property herein 
■demised in the possession and under the le- 
gal control of those whose interest and duty 
it wUl be to protect the property from squat- 
ters and adverse claimants, I hereby ratify 
and confirm the same on the part of the 
United States. Alex. H. H. Stuait, 

Secretary of Interior. 

(No. 8.) 
San Francisco, Feb. 26, 1850. 
Captain E. D. Keyes, U. S. A., Captain 
Oommanding at San Francisco— Sir: As the 



lessee of the government reserve on Rincon 
Point, from you in your official capacity, 
which lease has been approved by your supe- 
rior officer. General Riley, I have to request 
that you will maintain me in possession of 
the rights which I have to said reserve, In 
virtue of the title derived from you, and that 
you wiU assist me in maintaining inviolate 
the claim of the United States thereto. 

I therefore desire that you will take such 
measures as may appear to you most proper 
to eject from said "reserve" all such persons 
now residing thereon as are there without 
my consent. My own endeavors to establish 
possession thereon have been rendered futile 
by the refusal and threats of the squatters 
now occupying it. I am, sir, your most obe- 
dient servant, Theo. Shillaber. 

(No. 9.) 

Presidio of San Francisco, Feb. 28, 1830. 

Major E. R. S. Canby, Ass't Adj't Gen'l: 
Sir: Having been notified by Mr. ShiUaber 
yesterday that he could not get possession 
of the reserve at Rincon Point, which was 
leased to him in Novembei last, I immedi- 
ately repaired to that place, and notified the 
squatters that they must leave in twenty- 
four hours. Some promised to go, and oth- 
ers refused. To-day at one o'clock p. m., I 
marched to Rincon Point with all my dis- 
posable' force, and was obliged to order the 
puUing down of tw6 tents and two sheds 
claimed by a man named White. The struct- 
ures were removed without unnecessary vio- 
lence; and no injury was done to his goods. 
Most of the other squatters promised to re- 
move peaceably, and no other use of force 
was made. Immediately on my return to 
San Francisco, I was summoned by the judge 
of first instance, Judge Almon, to appear m 
his court. I appeared accordingly, and, after 
hearing the ease, was discharged. White is 
an Englishman by birth, and I feel con- 
vinced he has backers whose design it is 
to get the reservations annulled, and to set 
at naught all the proceedings of officers of 
the army in reference to them. Unless those 
reservations are maintained, I do not see 
how officers can maintain themselves at their 
posts, whenever it shall appear to be the in- 
terest of citizens to dispossess them. The 
case appears to me to be a difficult one under 
present circumstances, and I trust it may be 
urged to a settlement at Washington by Gen- 
eral Riley. Judge Almon refused to grant 
an injunction to stay my proceedings, but 
stil I am not determined whether to go on 
and force others off or not. I therefore take 
the liberty to ask for further instructions. 
Under the circumstances of my position, I 
deem it proper to request the withdrawal of 
the tender of my resignation. A letter to 
that effect will accompany this. 

I have the honor to be, sir, your most obe- 
dient servant, E. D. Keyes, 

Capt Third Art'y Com'g Post 
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(No. 10.) 
Headquarters 10th Military Department, 

Monterey, Cal., March 12,, 1850. 

Capt. Keyes: Sir— Your letter of date Feb- 
ruary twenty-eighth last has been received, 
and laid before the commanding general, who 
directs me to say that your course in eject- 
ing the intruders on the government lands, 
was correct; that this matter has been sev- 
eral times reported at Washington for the 
action of the war department, and that until 
that action be known you will continue to 
preserve the public reserve from private oc- 
cupation; that your letter recalling the ten- 
der of your resignation, has been forwarded 
with his approval. 

I am, sir, very respectfully, 

J. Hamilton, 

Second Lieut Third Art'y A. A. A. Gen'l. 

To Capt. E. D. Keyes, Third' Ait'y, Presidio 
of San Francisco. 

(No. 11.) 

Caution to Purchasers. 

The public are notified that neither Crane 
& Rice, nor any other persons are authorized 
to sell any houses, bmldings or lots on "Rin- 
con Point," or to occupy any point of said 
land, without permission from Theodore Shil- 
laber, to whom the exclusive possession of 
the same legally belongs. 

Horace Hawes, 
Attorney for Theodore Shillaber. 
San Francisco, September 28, 1S50, 
The land above mentioned is included be- 
tween Folsom street, Beale street, and the 
Bay of San Francisco. Horace Hawes. 

(No. 12.) 
San Francisco, June 6, 1851. 
Sir: The undersigned having been appoint- 
ed by the secretary of the treasury, commis- 
sioner to superintend the construction of a 
custom-house and marine hospital, in San 
Francisco, have, under instructions from 
that department, selected Rincon Point as a 
suitable site for a marine hospital, we ha.ve 
examined the indenture by which that point, 
together with another portion of what is 
known in this city as the "Government Re- 
serves," was leased to you, on the twenty- 
ninth of November, 1849, by Captain E. D. 
Keyes, for the period of ten years, and 
without expressing any opinion, or mean- 
ing to be understood as indicating an opin- 
ion with regard to the validity of said lease, 
we are clearly of, opinion that the United 
States have, by the express terms thereof, 
the unquestionable right to take possession 
and use, and occupy, at any time, any por- 
tion or iwrtions thereof, for government 
purposes, the lessee to be allowed the term 
of ninety days fot removing any build- 
ings which may have been placed thereon. 
"We, therefore, beg respectfully to inquire 
TVhether this be your understanding of the 



true intent and meaning of said indenture, 
and whether, if this be not your under- 
standing, it is your intention to control the ' 
right of the government to take possession 
and use, and occupy said point for the pur- 
pose above indicated, the said term of 
ninety days being allowed for the removing 
of any buildings which may have been erect- 
ed on the premises. 

Very respectfully, your obedient servant, 

Allen A. Hall, 
J. Butler King, 
Commissioners for Construction of Public 

Buildings. 

Captain Theodore Shillaber. 

(No. 13.) 
San Francisco, Cal., June 10, 1852. 
To Major O. Gross, Quartermaster U. S. 
Army— Sir: Your letter of the second June, 
is before me In reply to your questions, I 
have to state that: First The reserve made 
particularly for military purposes, such as 
warehouses, etc., is that at Clark's Point, 
between Pacific street and' Broadway, and 
comprises all that portion east of Sansome 
street, out to Ship's Channel, with the ex- 
ception of fifty vara lot No. 318, on the 
south-east comer of Sansome street and 
Broadway, which was sold by the city au- 
thoritieSj before the reservation was made. 
Second, The lots east of Montgomery street, 
and between Washington and Jackson 
streets, out to Ship's Channel. These were . 
reserved for the custom-house or revenue 
purposes. Third. The lots on Rincon Point, 
east of Beale street. These Tvere. reserved 
for military pui*poses, or for hospital or other 
government works. Fourth. The authority 
under which these reservations were made, 
was that of General Kearny, while in com- 
mand in this country, in the spring of 1847. 
General Kearny authorized the sale of the 
property commonly known as "beach and 
water lots" or the fiats in front of this city, 
by the authorities of the town, and directed 
the principal military and naval authorities 
here to reserve from that sale all such lots 
and locations as they thought might be re- 
quired for government purposes. In accord- 
ance therewith, the late Commodore Biddle, 
U. S. Navy, Major- J. K. Hardie, 1st regi- 
ment N. Y. volunteers and myself, made 
the reservations heretofore described. Fifth. 
The property known as "Government Re- 
serves" is now held, I believe, by Messrs. 
Palmer, Cook & Co., on lease for eight years. 
The leases were given by Capt. E. B. Keyes, 
U. S. army, to Theodore Shillaber, and 
Messrs. Palmer, Cook & Co., hold as Shilla- 
ber's assignees. Much of the property is 
held by title in conflict with those of Messrs. 
Palmei*, Cook & Co., some of them are 
squatters' claims, and some pretended 
grants. I think there are no genuine grants 
to any portion of the original reserves as 
made by the officers above named, in 1847. 
It was an object to get reserves far from 
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claims of every kind. Sixth. I believe the 
property described above to be worth ?750,- 
000. Seventb. I do not know the term of 
leases to Messrs. Palmer, Cook & Co., tiut 
I am informed that tbey bave never paid 
anything for the use of the property thej'^ 
hold. 

I am, sir, respectfully, your obedient serv- 
ant J. L. Folsom, A. Qr. Master. 

(No. 14.) 

Whereas by ordinance. No. 280 of the com- 
mon council of the city of San Francisco, it 
was ordained as follows: "The people of the 
city of San Francisco do ordain as follows: 
That his honor, the mayor, be directed to 
convey on their behalf to the United States, 
all their right, title, and interest, in and to 
certain six fifty-vara lots, bounded and de- 
scribed as follows: On the east by Spear 
street; on the south by Harrison street; on 
the west by Front street; and on the north 
by the beach, the whole comprehended with- 
in an area of one hundred varas by one 
hundred and fifty varas." Now, therefore, 
this deed made and entered into this elev- 
enth day of December, eighteen hundred 
and fifty-two, by and- between the city of 
San Francisco by Charles J. Brenham, the 
mayor thereof, party of the first part, and 
the United States of America, party of the 
second part, witnesseth, that for and in 
consideration of the premises, and of the 
sum of one dollar to the party of the first 
part in hand paid by the party of the sec- 
ond part, the receipt of which is hereby ac- 
knowledged, the said party of the first part 
doth by these presents grant, convey, and 
quitclaim unto the said party of the second 
part, all the right, title, interest, claim and 
demand, legal or equitable in possession, re- 
mainder, or reversion, of the said party of 
the first part in and to the premises afore- 
said, and every part thereof, which premis- 
es are situated and being within the corpo- 
rate limits of said city, and are bounded 
and described as set forth in said ordinance. 
To have and to hold the said premises with 
all the privileges and appurtenances there- 
unto belonging, unto the said party of the 
second part forever. In witness whereof, 
the said Charles J. Brenham, mayor of said 
city, hath hereunto set his hand and caused 
the official seal of said city to be hereunto 
affixed, the day and year aforesaid. 

(Seal.) - O. J. Brenham, Mayor. 

I hereby certify that the copy of ordi- 
nance, No. 280, included within the forego- 
ing deed, is a true copy of an original or- 
dinance returned by the mayor to the com- 
mon council with his approval, December 
10, 1852. Edward Toby, 

Clerk of the Common Council. 

San Francisco, Dec. 13, 1852. 

State of California, County of San Fran- 
cisco, ss. : On this fourteenth day of Decem- 
ber, 1852, personally appeared before me. 



Frederick A. Sawyer, a notary public for 
said county, Charles J. Brenham, mayor of 
the city of San Francisco, and Edward To- 
by, clerk of the common council of said city, 
to me known to be the individxials describ- 
ed in and who executed the several instru- 
ments above, to which their names are sub- 
scribed, and ackqowlfedged to me that they 
executed the same freely and voluntarily, 
and for the purposes therein mentioned. In 
testimony whereof I have hereunto set my 
hand and seal of oflBce this day and yeaV 
last above written. 

(Seal.) F, A. Sawyer, Notary Public. 

Recorded in recorder's office of county of 
San Francisco, Liber 19 of Deeds, page 10], 
December 14, 1852, twelve o'clock m. 
Thos. B. Russum, County Recorder, 

By Jo. Clement, Dep*y. 

, Delos Lake, U. S. Atty. 
S. W. Holliday, for defendant 

FLBLD, Circuit Justice. This is an action 
for the possession of a portion of the fifty- 
vara lots, numbers five and six, in block 
lying between Folsom and Harrison streets, 
and between Main and Spear streets, in the 
city of San Francisco. The demand in the 
complaint is for the entire lots, but it was 
admitted on the trial that the title of the 
plaintiff does not extend to that portion of 
the lots which lies below the ordinary high- 
water mark of the Bay of San Francisco, 
as that mark existed on the acquisition of 
the country. 

The claim of the plaintiffs to the upland 
portion rests upon the hypothesis that pre- 
vious to the admission of California into the 
Union, the premises were reserved for pub- 
lic purposes by the action of oflicers of the 
army of the United States, and that such 
reservation was recognized by the subse- 
quent legislation of congress, and by the 
decree of this court in the Pueblo Case 
[Case No: 12,316]. 

The defendants not only controvert the 
positions of the plaintiffs, but assert title 
in • themselves, or parties they represent, 
from three sources: (1) By virtue of a grant 
from a justice of the peace of the city of 
San Francisco, in January, 1850; (2) by vir- 
tue of a deed from the sheriff of the county 
of San Francisco, bearing date in October, 
1851, executed upon a sale of the premises 
under a judgment and execution against the 
city; (3) by virtue of a conveyance by the 
city through the commissioners of the sink- 
ing fund created in 1850, and the commis- 
sioners of the funded debt created in 1851, 
That a Mexican pueblo existed at the site 
of the present city of San Francisco upon 
the acquisition of the country by the Unit- 
ed States, on the seventh of July, 1846; that 
it possessed an interest in lands to the ex- 
tent of four square leagues measured off 
from the northern portion of the peninsula 
upon which the city is situated; and that 
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the city has succeeded to such Interest, are 
matters no longer open to discussion. They 
have been settled by judicial decision in a 
controversy between the city and the Unit- 
ed States after the most mature considera- 
tion. 

It was admitted on the trial that the 
premises in controversy twere within the 
four square leagues mentioned. They were 
not, therefore, the subject of levy and sale 
under judgment and execution against the 
city. That source of title to the defendants 
may therefore be laid aside. So the grant 
of the justice of the peace may also be pass- 
ed over without consideration, as no authori- 
ty for the exercise of any power to grant 
portions of the municipal lands by officers of 
that description in the pueblo has been fur- 
nished us in the laws or customs of the coun- 
try. The alleged title of the defendants by 
conveyance from the city arises in this wise: 
In August, 1850, the common council of 
San Francisco passed an ordinance to create 
a fund for the erection and promotion of 
city improvements, and provided, in the 
execution of this purpose, for the issue of 
city stock to be called a "sinking fund stock." 
The ordinance appointed a board of five per- 
sons, entitled "the commissioners of the sink- 
ing fund," and invested them with the charge 
of all the real estate in the possession of 
the city, and pledged the property as security 
for the redemption of the stock and interest 
at maturity. By a subsequent ordinance the 
common council directed a conveyance of this 
property to be made to the commissioners, in 
trust, for the purposes mentioned; and such 
conveyance was executed on the twenty-fifth 
of December, 1850. This conveyance in- 
cludes the premises in controversy, and all 
the tract known as the "Government Re- 
serve" at Rincon Point. 

On the fourth of May, 1851, the legislature 
of the state passed an act "to authorize the 
funding of the floating debt of the city of 
San Francisco, and to provide for the pay- 
ment of the same." The act created a board 
called "Commissioners of the Funded Debt 
of the City of San Francisco," and directed 
the commissioners of the sinking fund, creat- 
ed as mentioned by the ordinance of the city, 
to convey to them all the property and rights 
of property belonging to the city; and em- 
powered them to sell or lease the property 
at such time and place as in their discretion 
the interest of the city might require, and to 
apply the proceeds to the liquidation of its 
floating debt. 

Under this act the commissioners of the 
sinking fund, on the seventeenth of May, 
1851, executed the conveyance directed, of all 
the property embraced in the deed which 
they had received. Soon after the issue of 
the grant by the justice of the peace, which 
we have mentioned, the defendants, or the 
parties whom they represent, went into pos- 
session of the premises, and were in posses- 
sion when they obtained the conveyance of 
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the sheriff. Under the title thus derived 
they asserted ownership until the passage of 
the ordinance of the common council for the 
settlement of land titles, in June, 1855, known 
as the "Van Ness Ordinance," and its con- 
firmation by the legislature in March, iSoS, 
after which they also claimed under the or- 
dinance. Some conflict thus arose between 
them and the commissioners of the funded 
debt. Similar conflicts had also arisen with 
other parties, claiming under like circumstan- 
ces against the commissioners. To remove 
the embarrassment arising from this cause, 
the legislature, in April, 1862, passed an act 
authorizing a compromise between parties- 
thus situated and the commissioners; and a 
conveyance of the title by the latter to such 
parties. Under this act, and in pursuance 
of its provisions, a compromise was effected, 
and conveyances were executed in 1862, and 
1863 to the defendants, or the parties repre- 
sented by them. 

No question is raised as to the validity of 
these conveyances, except that the premises 
had previously been appropriated for the pub- 
lie purposes of the government. Though it 
has been held that there was no authority 
in the common council of the city, imdei- the 
charter of 1850, to create the board of com- 
missioners of the sinking fund, or to execute 
a conveyance of the city property to them, 
yet it has not been doubted that it was com- 
petent for the legislature to direct a convey- 
ance of the property by them to the commis- 
sioners of the funded debt, or that such con- 
veyance passed the interest of tlie city. The 
power of the city to dispose of the property 
was, after the admission of California into 
the Union, subject to the control of the leg- 
islature of the state. The legislature could 
restrain or enlarge, at its pleasure, the author- 
ity of the agents of the city over the prop- 
erty, and could authorize a transfer of the 
title through, the commissioners of the sink- 
ing funn as well as in any other way, or 
through any other body. Payne v. Tread- 
well, 16 Cal. 233, and authorities there cited. 

The real question, therefore, at issue, re- 
lates to the efficacy of the acts of the officers 
of the army of the United States, in creating 
a reservation of the premises before the title 
had thus passed from the city, and the effect 
upon such acts of the legislation of congress 
and the decree in the Pueblo Case. In con- 
sidering the claim of the plaintiffs, we shall 
assume, that until the action of the city au- 
thorities in disposing of the property, the 
United States retained the same right to re- 
serve for public purposes portions of the 
pueblo lands to which the city had succeed- 
ed as they possessed to reserve portions of 
the public domain; at least, that they re- 
tained such right previous to the admission 
of California into the Union. As we have 
had frequent occasion to observe, it is diffi- 
cult to state with precision the exact nature 
of the title or interest which the pueblo pos- 
sessed in its lands. They were not held in 
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absolute property, with full right of aliena- 
tion and disposition. They were subject to 
the control and disposition of the govern- 
ment, until by proceedings of the oflacers of 
the pueblo, acting under the regulations es- 
tablished for the disposition of the property, 
the title passed to private parties. Several 
grants to individuals within the limits of the 
four square leagues were made by the gov- 
ernors of the department, some with, and 
some without, the sanction of, or consulta- 
tion with, the authorities of the pueblo. The 
validity of these grants has been repeatedly 
recognized by judicial decision. If the gov- 
ernors could thus pass the title to private per- 
sons, it would seem to be a reasonable infer- 
ence, as we said in the case of Grisar v. Mc- 
Dowell [Case No. 5,832], "that they could 
reserve from the disposition of these authori- 
ties such portions of the lands as might be 
required by the government for public pm:- 
poses." This right of control and disposi- 
tion, which existed with the former govern- 
ment, passed upon the cession of the country, 
with all other public rights, to the United 
States, and could afterward be exercised by 
them at any time before the property had 
passed to third parties by the action of the 
authorities of the pueblo in accoi*dance with 
existing law. 

The various acts of the officers of the army 
of the United States, upon which the assert- 
ed reservation is based, can be briefly stated. 
On the tenth of March, 1847, whilst Califor- 
nia was in possession of the military forces 
of the United States, Brigadier-General S. 
W. Kearny, then acting as military governor 
of the country, issued a document purporting 
to grant and convey to the town of San Fran- 
cisco all the right, title and interest of the 
United States, and of the territory of Cali- 
fornia, in the beach and water lots on the 
east front of the town, included between 
points known as "Rincon" and, "Fort Mont- 
gomery," excepting such lots as might be 
afterwards selected for the use of the gov- 
ernment by the senior officers of the United 
States, then present at the town. The at- 
tempted grant was subject to the condition 
that the property should be sold at public 
auction after three months previous notice.- 
On the twenty-third of June, 1847, Major 
General Sherman, then first lieutenant of the 
third artilleiy, and assistant adjutant-gen- 
eral, acting under the authority of Colonel 
Mason, who had succeeded General Kearny, 
as militaiy governor of California, direct- 
ed Major Jas. A. Hardie. who was then in 
command at San Francisco, to consult with 
Commodore Biddle, or other senior naval offi- 
cers on the station, and to select, in accord- 
ance with the terms of the grant of General 
Kearny, lots best suited for wharves, both 
for army and navy purposes, with space for 
all the buildings that it might become neces- 
sary to erect, and a suitable lot for a custom- 
house, and the storehoiises that it might re- 
quire; and to inform the alcalde of the town 



of the selections made before the day of sale 
under the grant. On the eighteenth of July, 
1847, Major Hardie informed the alcalde of 
the town that, in obedience to the orders of 
the governors he had selected for the use of 
the government all that portion of Rincon 
Point which was not then divided off into 
lots, and was marked "Government Reserve" 
upon a map of the beach and water lots then 
in the alcalde's office; and that the portion 
thus designated included all of Rincon Point 
lying east of Beale street and south of Fol- 
som street, and bounded by the tide waters 
of the bay; and that he had also selected cer- 
tain described beach and water lots. On 
the thirtieth of September, 1847; Colonel Ma- 
son, acting as such military governor, noti- 
fied the alcalde of the town not to grant or 
give any deed for lots within the tract thus 
designated at Rincon Point, stating that the 
land was intended for the use of the United 
States government. Several communications 
between the commanding generals of the 
country and subordinate officers, subseqxient 
to 1847, up to the time of the admission of 
California into the Union, relate to the land 
designated at Rincon Point, and speak of it 
as reserved to the government for public pur- 
poses. Notices were directed by the officers 
to be published forbidding the erection of 
buildings upon the premises, or any intrusion 
thereon, and in some instances parties intrud- 
ing were forcibly removed. On the twenty- 
seventh of November, 1849, General E. D. 
Keyes, then captain of the third artillery at 
San Francisco, executed, with the approval 
of Brigadier-General Riley, the successor of 
Colonel Mason, as military governor of Cali- 
fornia, to Theodore Shillaber a lease for ten 
years of a part of the beach and water lots 
known as the "Government Reserves," and 
also that portion of the upland thus desig- 
nated as Rincon Point. This lease was ap- 
proved by the secretary of the interior in 
April, 1851. In June, 1851, the commission- 
ers for the construction of public buildings 
at San Francisco, appointed by the seeretai-y 
of the treasury, notified the lessee. Shillaber, 
that acting under the instructions of the sec- 
retary, they had selected Rincon Point as a 
suitable site for a marine hospital, without, 
however, indicating what portion of the gen- 
eral tract thus designated was intended. By 
a provision of the lease to Shillaber, the 
government reserved the right to take posses- 
sion at any time of any portion of the prop- 
erty which might be required for its pur- 
poses, the lessee being allowed ninety days 
for the removal of any buildings, which 
might be placed thereon. 

Previous to the selection, and on the thir- 
tieth of September, 1850, congress had ap- 
propriated the smn of §50,000 for the con- 
stniction of a marine hospital, to be located 
by the secretary of the treasury, at or near 
San Francisco. In August, 1852, and in 
August, 1854, further appropriations were 
made for the completion of the building, and 
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tlie arrangement and inelosure of tlie grounds 
upon which it is situated. But before the 
erection of the building was commenced, ap- 
plication was made on behalf of the govern- 
ment to the city of San Francisco for a con- 
veyance of its interest in the land at Rincon 
Point, which had been selected as the site 
of the hospital. In accordance with that re- 
quest an ordinance was passed on the tenth 
of December, 1852, by the common council 
of the city, directing the mayor to execute to 
the United States a conveyance of its right, 
title and interest to six fifty-vara lots, which 
include the premises in controversy. The 
hospital was subsequently erected on two of 
these six lots, being lots numbers one and 
two of the bloclc, and out-buildings connected 
with the hospital were erected on two oth- 
ers of them, being numbers three and four 
of the block. 

It is very clear from this statement of the 
action of the military officers of the United 
States, that there was no valid reservation 
for public purposes fnade by them of the 
tract at Rincon Point. The treaty of Guada- 
lupe Hidalgo was not made until the second 
of February, 1848, and ratifications were not 
exchanged until "the thirtieth of May follow- 
ing. Until the treaty, and long subsequent- 
ly, California was simply occupied by the 
military forces of the United States, and 
whatever powers the officers of the army 
may have exercised, from the' necessity of 
the case, for the preservation of the country 
and maintenance of public order, the power 
to grant or dispose, or to reserve from grant 
or disposition, any portion of the pueblo 
lands, or any portion of the public propei-ty 
of the United States, was not one of them. 
They could in no respect impair any rights 
which the United States may have acquired 
over either by the conquest, or might subse- 
quently acquire by treaty. If the absolute 
title to the land had passed to the United 
States, neither its alienation, nor its reserva- 
tion could have been made, except by con- 
gress, or subject to its regulation. The con- 
stitution vests in that body the sole power to 
dispose of and make all needful rules and 
regulations respecting the territory and other 
property belonging to the United States. 
The attempted grant to San Francisco of the 
beach and water lots by General Kearny 
was, therefore, without any validity. It was 
an act beyond his authority to execute, .and 
it, of course, passed no interest whatever. 

The selection made by Major Hardie of the 
upland at Rincon Point, for the use of the 
government, was not a selection in accord- 
ance with the terms of the Kearny grant, as 
that grant embraced only beach and water 
lots; nor was the selection in conformity 
with the instructions of Colonel Mason, un- 
der which Major Hardie purported to act. 
This fact, however, did not change the char- 
acter of the proceeding, for such selection ap- 
pears to have been subsequently approved 
by the commanding general. This approval. 



however, did not add to or give validity to 
the transaction. If the title had been in 
the United States absolutely, the selecticm 
and the subsequent acts of the military offi- 
cers in excluding intruders, and in holding 
the premises, would not have effected an ap- 
propriation of the land to public purposes. 
Such appropriation of public lands could 
only have been made liy act of congi*ess or 
order of the president, and it is not pretend- 
ed that any such act was passed or any such 
order was made in the present case. 

Nor can the legislation of congress, in Sep- 
tember, 1850, appropriating $50,000 for the 
construction of a marine hospital, to be locat- 
ed by the secretary of the treasury, at or 
near San Francisco, be justiy eonsiderea as 
giving any sanction to the previous proceed- 
ings of the officers of the army, or as having 
any reference whatever to the property at 
Rincon Point. It only indicated the inien- 
tion of congress that the institution should 
be erected at or in the vicinity of the city; 
and was as applicable to any other point as 
the one finally selected by the commission- 
ers of public buildings. The appropriations 
made in 1852 and 1854 for the completion of 
the building and the inelosure of the site, 
cannot be deemed to have any efficacy what- 
ever, as the title had previously passed to 
the commissioners of the fimded debt under 
the legislation of 1851. 

There are several circumstances which go 
to show that the title derived from the city 
is the only title upon which the United 
States ever relied. In the first place, the 
tract designated as "Rincon Point" by the 
officers of the army in the proceedings to 
malce a reservation, .included an the land 
lying east of Beale street and south of Fol- 
som street, and bounded by the tide waters 
of the bay, which embraces several entire 
blocks; but the United States since 1850 
have made no claim, except in one instance, 
to any portiou of it, besides the six lots em- 
braced in the deed of the city. The excep- 
tional instance was in 1865, when suit was 
brought for the entire tract. The suit was 
abandoned, it is understood, upon a repre- 
sentation of the facts at Washington. In 
the second place, in November, 1850, a formal 
reservation was made by order of President 
Fillmore, for the purposes of the govern- 
ment, of several parcels of land at San Fran- 
cisco, and its vicinity, and no reference was 
made therein to the land at Rincon Point; 
nor was any such reference made in Jiny 
subsequent order of the president respecting 
reservations at San Francisco. The approval 
of the lease to Shillaber, by the secretary of 
the interior, in April, 1851, added nothing 
to the validity of the attempted reservation. 
Whilst the president was authorized, in par- 
ticular cases, to reserve from sale for public 
uses portions of the public lands, no such 
power was vested in the head of any depart- 
ment of the government. Nor could the sec- 
retary of the ti*easury execute or approve of 
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a lease of any property belonging to the 
United States wltliout special authority of 
law. In the third place no attempt ^Yas 
made to erect the building until after the 
deed of the city was obtained. 

It only remains to consider the effect of 
the final decree in the Pueblo Case. Par- 
ties obtaining conreyances from the city, 
whilst its claim for the lands was pending 
before the tribunals of the United States, 
necessarily took whatever they acquired, 
subject to the determination of the claim. 
Their title stood or fell with the claim, for 
the decree took effect by relation on the day 
when the petition of the city was presented 
to the land commission, in July, 1852. . It is 
to be considered as if entered on that day. 
The claim confirmed embraces an area of 
four square leagues, subject to certain deduc- 
tions, among which are "such parcels of land 
as have been heretofore reserved or dedicat- 
ed to public uses by the United States." It 
is contended that this exception covers the 
premises in controversy. We do not think 
so. The terms are fully answered by limit- 
ing the application to the four lots actually 
occupied by the hospital, and the reserva- 
tions at the Presidio and Black Point They 
cannot be extended so as to embrace the two 
lots claimed by the defendants without be- 
ing also extended so as to include the whole 
of the tract known as "Bincon Point," em- 
bracing several blocks held under convey- 
ances from the city, and which have been im- 
proved by the erection of large and valuable 
buildings. The construction contended for 
would also conflict with the concluding 
clause of the decree, which declares that the 
confirmation is in trust; for the benefit of lot- 
holders under grants from the pueblo, town 
or city of San Francisco. The term "grants" 
comprehends all previous conveyances from 
the city. 

It follows that judgment must pass for the 
defendants. Counsel will prepare the proper 
findings, and present them to the coui-t for 
settlement. 

Findings were accordingly filed and judgment 
entered thereon for the defendants. The ease 
was afterward taken to the supreme court of 
the United States, on writ of error, and the 
judgment was there afiirmed by a divided court. 



Case mo. 15,304. 

UNITED STATES v. HARE. 

[Brunner, Col. Cas. 449; i 2 Wheeler, Cr. Cas. 
283.] 

Circnit Court, D. Matryland. May, 1818. 

Criminal Law — Common- Law Jdkisdictios of 
Fedekaii Courts— Standing Mute in Capi- 
tal Cases— ROBBBUT of the Mail. 

1. The courts of the United States have not 
common-law jurisdiction in criminal cases; they 
will not punish aa offense at common law unless 
punishable by statute. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



2, On arraignment for a capital offense, if the 
person charged stand mute, the trial will proceed 
as though he had pleaded not guilty. 

[Approved in U. S. v. Borger, 7 Fed. 195.] 

3. The first offense of robbing the mail is a 
capital crime, if the robbery be effected by the 
use of dangerous weapons, thus putting in jeop- 
ardy the life of the person having the custody of 
such mails. 

[4. Cited in Ball v. U. S., 140 U. S. 118, 11 
Sup. Ct. 761, to the point that in cases not capi- 
tal the prisoner is not entitled to a copy of the 
indictment at government expense.] 

Joseph Thompson Hare, Lewis Hare and 
James Alexander were indicted imder the 
second clause of the nineteenth section of 
the act of April 30, 1810, which is in the fol- 
lowing words: "Or, if in effecting such rob- 
bery of the mail the first time the offender 
shall wound the person having custody there- 
of, or put his life in jeopardy, by the use of 
dangerous weapons." It appeared that be- 
tween 10 and 11 o'clock p. m., on the 11th 
of March, 1818, the great southern mail was 
stopped and robbed by the prisoners. They 
built a fence across the road, within two 
miles of Havre de Grace, and when the mail 
came up they sprang from behind the fence 
and presented pistols, which were cocked, 
and said: "Here we are, three of us, high- 
way robbers, armed with double-barrel pis- 
tols and dirks," and threatened to blow the 
driver's brains out if he made any resist- 
ance. They tied the driver and Mr. Lud- 
low, a passenger, and proceeded to plunder 
the mail. The driver and Mr. Ludlow both 
testified they considered his (the driver's) 
life in danger if he had made any resistance. 
The robbers were subsequently arrested and 
tried before the circuit court of the United 
States, Baltimore, May, 1818. One count in 
the indictment charged them tmder the above 
clause of robbing the mail oj putting the life 
of the driver in jeopardy. The other coimts 
were for a simple robbery of the mail. 

WiUiam Wirt, U. S. Atfy. Gen., Ellas Glenn, 
U. S. Dist. Atty., Thomas Kell, and Reverdy 
Johnson, for prosecution. 

Gen. William Winder, David Hoffman, 
Charles Mitchell, Upton S. Heath, and Eben. 
L. Finley, for prisoners. 

2 [The grand jury having returned biUs of 
indictment against the prisoners, John Alex- 
ander, and Lewis Hare, they were brought 
before the court for arraignment. Upon the 
arraignment of Joseph Thompson Hare, he 
pleaded not guilty. The indictment against 
Lewis Hare was then read to him, when Mr. 
Mitchell, on the part of the prisoner, ob- 
served, that the counsel were not prepared to 
plead, nor to advise what plea was'*^ proper 
to be entered. The court decided that as 
the prisoner had been arraigned, he must 
plead instanter; and observed that his plea 
should not be considered with any prejudice 
to his rights, and might be withdrawn the 
next day if the counsel thought proper. A 

2 [From 2 Wheeler, Cr. Cas. 283.] 
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plea to tlie jurisdiction, and a plea of not 
guilty were then tendered. John Alexander 
was then arraigned, and the same plea ten- 
dered. 

[Tuesday, May 5th.— The prisoners were 
brought before the court. Their counsel ask- 
ed leave to withdraw their pleas, stating 
they had not considered what course wovdd 
be most beneficial for the accused. Mr. Kell, 
on the part of government, objected, unless 
the counsel for the prisoners would state 
what was their object in withdrawing the 
pleas. The counsel replied that they had en- 
tered them upon an unconditional promise of 
the court that the pleas might be withdrawn 
if the counsel for the prisoner thought prop- 
er. To this Judge Houston assented; and 
by order of the court the pleas were in each 
case withdrawn. The prisoners were then 
severally placed in the bar, and were inform- 
ed by the court that they had allowed their 
pleas to be withdrawn, and that they were 
now to plead anew. The indictments were 
then read in each case, and the prisoners 
were severally arraigned, and upon being 
asked whether they were guilty or not guilty, 
they stood mute and refused to answer. The 
counsel for the prisoners informed the court 
that they had instructed them to stand mute. 
The district attorney then stated that the 
court might proceed in the sq^me manner as 
if they had pleaded not guilty, either under 
the 30th section of the act of congress of 
1790 [1 Stat. 112], entitled "An act for the 
punishment of certain crimes against the 
TTnited States," or that the court might pro- 
ceed against them as at common law. The 
comrt, however, took time till the next day, 
to make up their opinion on the proper course 
of proceeding. 

[Wednesday, May 6th.— The court met, and, 
the counsel for the prosecution and the coun- 
sel for the prisoner appearing, the court 
heard an argument on the proper course of 
proceeding in the trials of the prisoners. 

[Reverdy Johnson, Esq., on the part of the 
prosecution, addressed the court to the fol- 
lowing effect: The court are now called on 
to decide a question, which, I believe, has 
never before presented itself to any of the 
courts of the United States. That is, wheth- 
er this court has the power to proceed to the 
trial of the persons indicted of robbing the 
mail of the United States, notwithstanding 
their refusing to plead, or, in technical lan- 
guage, their standing mute? As one of the 
counsel for the prosecution, it becomes my 
duty to show the court they have such pow- 
er. If this offence was especially contained 
in the act of congress of 1790 (chapter 9), 
then there could be no doubt as to the course 
which the court on this occasion ought to 
adopt, because it would be express]^ provid- 
ed for by the 30th section of that law. it 
win, however, no doubt, be contended by the 
counsel for the accused, that inasmuch as 
the offence for which their clients are in- 
dicted was not created by the act of congress 



of 1790, but by that of 1810, for the regula- 
tion of the post office, that, therefore, the 
provisions of the 30th section of the former 
law, for incidents like the present, in the 
trial of offences, only embraces offences cre- 
ated by that law, and does not extend to 
those of a subsequent origin; or, in other 
words, that that provision cannot be con- 
strued to apply to offences which did not 
exist at the time such provision was made. 
I will, however, endeavour to convince the 
court that by a fair and liberal construction 
of the act of congress of 1790, the case be- 
fore the court is included in the provision in 
question. By the 29th section of that law, 
after directing that every person accused of 
treason shall have a copy of his indictment, 
and a list of the jury, &c., three days before 
he shall be tried for the same; and it is 
further directed, "that in other capital of- 
fences, he shall have such copy of the indict- 
ment, &e. two days before his trial." That 
section further provides for persons so ac- 
cused many other rights and privileges. 
Then comes the 30th section, and so far as 
is necessary for the consideration of the 
question before the court, it is in those 
words: "If any person be indicted of trea- 
son against the United States, and shall 
stand mute, &c or if any person be indicted 
of any other of the offences herein before 
set forth, for which the punishment is de- 
clared to be death, if he shall stand mute, 
&c. the court in any of the cases aforesaid, 
shall^ hotwithstanding, proceed to the trial 
of such person so standing mute, &c. as if he 
or they had pleaded not guilty, and render 
judgment thereon accordingly." The court 
will perceive that the offences in both these 
sections of the law are enumerated in the 
same order, and that the only variance in 
their language is that the words "other capi- 
tal offences" are used in the second sentence 
of the 29th section, and the words "offences 
herein before set forth" in that of the 30th 
section. From this similarity, therefore, it 
would seem to follow that the provisions of 
both sections should receive the same con- 
struction; and, since no one can doubt but 
that the persons now indicted are entitled to 
copies of the indictments, and to all the oth- 
er privileges given by the 29th section, so 
also, it seems to me impossible that any one 
can conceive that the power of the court to 
proceed to trial, when the party stands mute, 
as provided by the 30th section, does not 
also extend to the case now betore the 
court. Again, the words "herein before set 
forth," contained in the 30th section, which 
the counsel on the other side will contend 
prevents the provisions of that section from 
applying to the case before the court, can, as 
I apprehend, receive no other sensible con- 
struction than that which will extend it, not 
only to offences specially described in the 
preceding part of the law, but to every of- 
fence previously mentioned; and since the 
general words, "other capital offences," in 
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the immediate preceding section of the law, 
it is admitted on all hands embraces every 
offence against the laws of the United States, 
and, therefore, the offence now to berried, 
it follows, that the provisions of the 30th 
section extend also to this case. As another 
reason for giving liberal construction to the 
words "herein before set forth," I would re- 
mark to the court, that the provisions of the 
30th section did not infringe any right which 
persons in such situations previously en- 
joyed, but, on the contrary, gave them an ad- 
ditional privilege. To show the court that 
I am correct in this opinion, I refer them to 
the nth section of the act of congress of 
1789 (chapter 20), by which exclusive juris- 
diction of all crimes and offences cognizable 
under the authority of the United States is 
given to the circuit courts of the United 
States, except where it is otherwise directed; 
and to the 34th section of the same law, 
where it is provided that the laws of the sev- 
eral states, except when otherwise directed, 
shall be regarded as rules of decision in trials 
at common law in the courts of the United 
States in cases where they apply. If then 
the provisions of the 30th section of the act 
of congress of 1790 should be construed by 
reason of the words "herein before set 
forth," to extend only to the ofieenees created 
by that act, it follows, that in the trial of 
ail other offences, where the persons ac- 
cused stood mute, the court would be obliged 
to proceed as the laws of the state, in which 
the trial happened, in like cases directed. 
What then, previous to the act of assembly 
of Maryland of 1809 (chapter 138), by which, 
in all cases of treason or felony, where the 
party stands mute, a similar provision is 
made to that of the 30th section of the act 
of congress of 1790, was the law in such 
cases in this state? I state it to have been, 
and I do so without fear of contradiction, 
that a standing mute amounted to a confes- 
sion of the charge, and that judgment would 
have been rendered thereon as on the finding 
of the verdict. In order to satisfy the court 
that such was the law. I refer them to Kil- 
ty's Report of English Statutes, p. 17, where 
in a note on the statute of "Westminster (3 
Edw. I. e. 12) two eases are cited in which 
such a judgment was awarded, and to the 
statute of 12 Geo. III. c. 20, which directed 
such judgment in all cases of felony to be 
entered, which statute extended to this state 
by express provision, as the court will find 
by the same report of statutes (page 199). t 
tJiink that I have now satisfactorily shown 
the court that I was right- in saying that 
the 30th section of the act of congress of 
1790 did not restrain, but enlarged, the priv- 
ileges of persons accused of off-ences against 
the laws of the United States. If, however, 
the court should be of opinion that I am 
wrong in giving this liberal construction to 
the act of 1790, and that the provision of the 
30th section of that law cannot be made to 
apply to the case before the court, I think 



there is another ground, on which the court 
may safely proceed to the trial of these per- 
sons, and it is shortly this: By the 34th 
section of the act of congress of 1789 (chap- 
ter 20), which I have before had occasion to 
refer to, it is directed "that the laws of the 
several states, except where the constitution 
creates or statutes of the United States oth- 
erwise require or provide, shall be regarded 
as rules of decision in trials at common -law 
in the courts of the United States, in cases 
where they apply." I imagine it will hardly 
be contended that this provision was intend- 
ed to be confined to such laws of the states 
as were in existence at the time that act of 
congress was passed. There is nothing in 
the language of the provision which justifies 
such a restricted construction. The words 
are general, that the laws of the several 
states, &c. shall be rales of decision in the 
courts of the United States, except where it 
is otherwise directed. .What then is the law 
in this state, on a case like the present? By 
the act of assembly of 1809, c. 138, § 12, 
which I have also before incidentally noticed, 
it is provided "that if any person be indicted 
of treason or felony, and he or she shall 
stand mute, or will not answer to the indict- 
ment, the court in such case shall notwith- 
standing proceed to the trial of such person 
so standing m^ite, as if he or she had plead- 
ed not guilty, and render judgment thereon 
accordingly." If therefore, the court should 
be of opinion— which I am far from antici- 
pating—that they have no authority to go on 
with the trial of those persons, under the 
30th section of the act of congress of 1790, 
I imagine they then cannot doubt but that 
they have such power under the act or as- 
sembly of this state, when taken in connec- 
tion with the 34th section of the act of con- 
gress of 1789 [1 Stat. 92]. Because, if "there 
be nothing in the constitution, treaties, or 
statutes of the United States, which other- 
wise provides," that act of assembly must 
be regarded as a rule of decision by the 
courts of the United States, and this court 
is bound by it under the S4th section of the 
act of congress of 1789; and as no such pro- 
vision can be found, this court has full and 
complete authority, nay, they are compelled, 
to proceed according to that act of assembly, 
and that is, to go on to try those persons as 
if they had pleaded not guilty. Here I think 
I might safely rest this question. There are, 
however, some other remarks which, with 
the permission of the court, I will now sug- 
gest. If the acts of congress of 1789 and 
1790 had never passed, I feel but little hesi- 
tation in saying that you would notwith- 
standing have no difflcillty in proceeding 
with this trial; because, as the trial by 
jury for offences of this kind is directed in 
general words, by the constitution of the 
United States, it would follow that all the 
incidents to that mode of trial, in the absence 
of particular provisions on the subject, would 
be considered as also directed. In the whole 



■[26 Fed. Cas. page 151] 



(Case No. 15,304) U. S. v. HARE 



history, then, of jury trial, previous to the 
time of Edward I., I defy the counsel for the 
accused to point out a single instance where 
a person escaped a trial by standing mute. 
If thiif mode of trial was ever at any stage 
of its existence, so defective as to suffer 
such an escape, it is obvious that they would 
always have been effected, and that the trial 
.itself would have been only a mockery of 
justice. The gentlemen may possibly say 
that the partj' might have escaped a trial by 
standing mute; he coidd not have escaped 
with -impunity, as he would have been sub- 
ject to the dreadful punishment of "peine 
forte et dure." I deny, however, that such 
a punishment ever existed at common law. 
We are to look for its origin to the statute 
of Westminster (3 Edw. I. c. 12). By the 
common law, standing mute was, in all cas- 
es, as it is now by the statute of 12 Geo. III., 
a confession of guilt. To prove this, I re- 
fer the court to 4 Bl. Comm. 327. In the 
United States, however, it is very certain 
that the punishment of "jpeine forte et dure" 
never existed. In the absence then of all 
statutory provisions, the court would be jus- 
tified in considering those persons as con- 
fessing their guilt, and in according judg- 
ment against them accordingly. There is, 
however, another reason, which to my mind, 
shows conclusively that you must have the 
power to proceed with this trial, and it is, 
that if you have not that authority, those 
persons must escape unpunished, since the 
state courts, in cases like the present, do not 
possess concurrent jurisdiction, because they 
have not the power of punishing to as great 
an extent as the act of congress prescribes 
for the punishment of those persons if they 
should be convicted. The courts of the states 
have only jurisdiction over the prosecution 
of such offences against the act of 1810, un- 
der which the persons now before the court 
are indicted, as by the laws of the state they 
can. punish to as great an extent as that act 
directs. If then the counsel for the accused 
are right, robberies of the mail of the United 
States may be effected with almost perfect, 
safety, since, if detected, the robbers may 
escape being tried by adopting the plan of 
the persons now charged, with that offence; 
or in other words, if they will only stand 
mute when arraigned, they may securely bid 
defiance to the laws of the land, and render 
the act of 1810, so far as it regards the of- 
fences of robbing the mail, a dead letter. 
I believe I have now put the court in pos- 
session of all the observations that have oc- 
curred to me on this question. I feel confi- 
dent that much more might be said than I 
have been able to suggest. I shall be fol- 
lowed however by gentlemen who will add 
eveiything which the question admits of. 
I feel soriy that I should have suffered my- 
self to have trespassed so long on the pa- 
tience of the court. T return the court thanks 
for the kindness with which they have lis- 
tened to me, and I conclude with a full assur- 



ance that this trial will go on as if the pris- 
oners had pleaded not guilty. 

[Elias Glenn, Dist. Atty., for prosecution. 
—The question now under consideration pre- 
sents more of novelty than of difficulty. The 
learning respecting standing mute has been 
long considered rather as a subject for the 
curious student, than of essential impor- 
tance to the practical lawyer. To-day, for 
the first time since the adoption of our pres- 
ent form of government, we have to inquire 
a little into its nature, and to ascertain 
whether the voluntary act of a criminal can 
obstruct the progress of justice, and put at 
defiance laws the most salutaiy and neces- 
sary for society. According to my under- 
standing of the case, this is its situation: 
Upon their arraignment in the first instance, 
the prisoners pleaded not guilty. Their 
coimsel, after some advisement, thought 
proper to request of the court that this plea 
might be withdrawn, in order, according to 
my impression, that the prisoners might 
plead de novo, for if such an understanding 
had not existed with the court, would they 
for one moment have permitted any altera- 
tion to have been made in a plea which gave 
to the prisoners every fair and proper ad- 
vantage that a prisoner ought to possess? 
If such impression were correct, and the 
court knew, as is the fact, that the visita- 
tion of God has not silenced the prisoners, 
would it not be proper for the court to insist 
on some- plea being filed in the cause? But 
waiving, for argument's sake, this consider- 
ation, let us enquire iu what predicament 
the. court is now placed, — whether the trial 
must stop at this place, and the infliction of 
the punishment provided by law for offences 
of the high character charged in this in- 
dictment is to be prevented by this course 
of proceeding. I shall contend on this point 
■—1st. That this conduct of the prisoners is 
a constructive confession, and the court 
must proceed to pass sentence upon them. 
Or 2d. That the court may proceed to the 
trial, as if the general issue plea of not 
guilty hdd been interposed. 

[1st. The counsel ror the prisoners con- 
tend that this is a casus omissus in the law, 
and there being no common law by which 
the courts of the United States can be gov- 
erned in criminal cases, we must stop here. 
If the prosecution is to derive no benefit 
from the common law, the prisoners must 
be upon the sailie footing in this respect. 
They are to have no benefit of it either, and 
our common sense is called in to govera in 
the decision of this case, and what would 
that say? That the prisoners were guilty; 
that their silence is a constmctive confes- 
sion. In pleading (which is justly said to 
be a system of sound reasoning), not deny- 
ing an allegation is an admission, of it. If 
a defendant in a civil suit say nothing, judg- 
ment is rendered against him. If a charge 
be made against a man in his presence, and 
in his hearing, and he does not deny it, this 
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might be given as evidence to prove the fact 
thus charged upon him. Now, if the very 
facts laid in this indictment had been char- 
ged upon the prisoners in any other place 
than a court of justice, and they had pur- 
sued the same line of conduct which they 
have now adopted, such conduct would have 
served as testimony to have produced a con- 
viction for this very crime. For whose ben- 
efit was the provision of the act of April 
30th, 1790,~for the benefit of the prosecu- 
tion or of the prisoner? Unquestionably for 
the benefit of the prisoner. He is, by his 
obstinacy, amenable in a degree to the 
court; but oui laws (wishing to give a 
criminal every possible advantage of a fair 
and impartial trial) have considered him as 
guilty of no offence in the particular cases 
therein mentioned. Then if the provisions 
of that act do not reach this case, the pris- 
oners are not even entitled to the lenient 
and merciful provisions of that law. 

[On the second point Mr. Glenn contended 
that, as an incident to the power and au- 
thority of the court, they had a right to try 
these men. The prisoners have divers priv- 
ileges for their own benefit. They may 
plead not guilty, they -may have counsel, 
they may have witnesses, they may chal- 
lenge jurors, they are entitled to a copy of 
indictments, and a list of the witnesses. 
But if they decline the enjoyment of their 
rights, is the progress of justice to be ar- 
rested? If thej will not receive a copy of 
their indictments, are they never to be tried? 
If they will not enjoy the benefit of counsel, 
is the court obliged to wait until their bet- 
ter judgment shall induce them so to do? 
If they will not challenge jurors, must the 
court pause until they think fit to challenge 
them? These are all privileges granted to 
the prisonei-s. They may accept or refuse 
them at their pleasure; but such refusal 
shall never operate to retard the march of 
justice in its course. In England, a speedy 
disposition of these causes would have been 
made by the common law. This conduct of 
the prisoners is a. constructive confession. 
Staunf. P. C. 149; 2 Hawk. P. 0. e. 30, § 13; 
2 Hale, Com., Law, 317, 322; 4 Bl. Comm. 
324, 329. Now if the court cannot proceed 
with these trials, the monstrous absurdity 
follows that a criminal by a shift, a trick, 
may forever evade the provisions of a penal 
law,— a proposition, the statement of which 
carries with it its own refutation. This 
court must frequently proceed according to 
the directions of the common law. They 
can fine jurymen and witnesses for non-at- 
tendance; nay, if a bystander had advised 
the prisoners at the bar to stand mute, 
would the court not have punished him for 
such conduct? In England they certainly 
would. 4 Bl. Comm. 126. It would be ar- 
resting the progress of justice, and I think 
the court would be fully authorized to im- 
pose a penalty similar to that inflicted in 
England. 



[But we consider this ease as coming rea- 
sonably within the provisions of the act of 
30th April, 179S, or to be governed by the 
niles of the laws of the state of Maryland. 
See Act Cong. Sept. 24, 17S9; 1 Laws [Fol- 
well's Ed.] p. 47 [1 Stat 73]; and Laws 
Md. 1809, c. 138. We are willing to allow 
to the prisoners every advantage which 
they could derive under a plea of not guilty, 
and not even by their own improper conduct 
to injure their cause. 

[Oharies Mitchell, Esq.— The court will find 
on examination, that this is not one of the 
cases of standing mute mentioned in the act 
of congress, where they are to proceed as if 
the prisoners had pleaded not guilty. Those 
cases are specifically enumerated in the act of 
1790, and this power is limited to the eases 
there specified. Robbery of the mail is not 
one of them. You must proceed then ac- 
cording to the law and practice of this state 
at the date of the judiciary system. At that 
period the common law practice prevailed 
here; but the statute of Westminster I., 
and the subsequent English statutes to 12 
Geo. III., providing for such cases, were 
never extended to this state. It was by 
statute alone that the English courts were 
enabled to punish him who stood mute as 
if he had pleaded guilty. At common law 
there was no such power. The utmost ex- 
tent of common law punishment was severe 
imprisonment until he pleaded. Even the 
peine dure et forte was a statute punish- 
ment. If the prisoners stand obstinately 
mute, therefore, it is a casus omissus. You 
have no power to try them, or to inflict capi- 
tal punishment. But if an inquest is award- 
ed to inquire how they stand mute, it will 
be ascertained that they do not stand obsti- 
nately mute, but have merely exerted a legal 
right t6 refuse to plead because their ar- 
raignment was irregular and against the 
law of the land. I do not intend, however, 
to enter into the discussion here. It was 
no part of my object in rising to address 
the coui-L I have merely said this much 
to satisfy the court that, whether our con- 
clusions are well or ill-founded, we have 
some plausible reasons at least for the 
course we have adopted, and have not been 
impelled by a wanton desire to embarrass 
the court without any prospect of advantage 
to our clients. We had indeed indulged the 
hope that the court knew us too well to 
render such an assurance or explanation 
necessary; but the unusual, unexpected, and 
extraordinary appeal from the district at- 
torney has extorted these remarks where 
we should otherwise have been silent. The 
gentleman has charged us with obstructing 
the course of justice, and vehemently asks 
if such conduct is to be tolerated here, 
which in the courts of Great Britain would 
subject us to fine and imprisonment. Sir, I 
deny the law to be so in England as he 
stated it, and whenever he feels disposed to 
enter into that question, shall be ready to 
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meet him. But if it were so there, I desire 
to bless God and those who purchased our 
inestimable privileges with their blood, that 
our situation in this court is not so humble 
and degraded. Has the gentleman forgot- 
ten, sir, that while in England the accused 
is denied the aid of counsel altogether, ex- 
cept on questions of law, and then receives 
it as pure bounty from the court, here he 
has a legal— nay, a constitutional— right to 
be heard and advised by counsel in every 
stage of the proceedings against him; that 
while in the criminal courts of England the 
counsel for the prisoner is the mere crea- 
ture, the automaton, the very serf of the 
court, holding his place by a base and ser- 
vile tenure, here he is an independent ofla.cer 
of the constitution, standing erect and firm 
on his constitutional freehold, and account- 
able to God and his conscience alone for 
whatever advice he may give his client. 
Execrated let him be, and forever abhorred 
by his professional brethren, who shall 
meanly shrink from the sacred duties he 
has to perfoi*m, or tamely suffer the inter- 
position of any judge or court between him 
and his client. Sir, we have deemed it a 
legal right of the prisoners to refuse to 
plead; we have thought it might be benefi- 
cial to them; and with these impressions, if 
we had not advised, or, having advised, 
were afraid to avow it, should we not merit 
the blasting mildew of public reproach 
which would inevitably fall upon us after 
the warring passions of the multitude 
against these prisoners shall have abated. 
"We have advised our clients to insist on 
every legal advantage in defence of their 
lives, and here openly avow it, fearless of 
consequences. Our object is to save them 
from punishment, if not legally obnoxious to 
it, whatever may be their moral guilt; and 
this cannot be censured in counsel but by 
those whose unhallowed thirst for blood 
must be slaked in spite of the constitution 
and the laws ot their country. 

[David HofiEman, Esq.— I shall solicit your 
honour's indulgence while I briefly state 
our views as to the operation of the course 
adopted by the prisoners— viz, their stand- 
ing mute. The indictment in these cases 
Is predicated on the 19th section of the act 
of congress of 1810 [2 Stat. 59SJ. This pro- 
vides that if any person shall rob any car- 
rier of, or other person entrusted with, the 
mail of the United States, of such mail, or 
a part thereof, such offender shall be im- 
prisoned, not exceeding ten years; and if 
in effecting such robbery he shall wound the 
person having custody of the mail, or put 
his life in jeopardy, by the use of danger- 
ous weapons, such offender shall suffer 
death. The robbery of the mail, whether by 
mere putting in fear, wounding, or placing 
life in jeopardy, is an offence against the 
United States, originating in this act of con- 
gress. Its legal criminality, as a specific 
crime or public wrong against the Union, 



is derived solely from this source. In this 
act we find no provision whatever on the 
subject of standing mute, nor do we find 
that any other act of congress has legis- 
lated on the subject, except the act relative 
to crimes and punishments of 1790 (section 
30), which surely can in no way apply or be 
extended to the present case, since that 
act provides for the case of standing mtite 
only on indictments for crimes enumerated 
in that act. The present must therefore be 
a clear casus. omissus; for the act of 1790 
enumerates a variety of public wrongs, sucli 
as treason, piracy, perjury, bribery, for- 
gery, falsifying of records, &c., &e., and con- 
stitutes these- crimes against the United 
States. It then provides, that if "any per- 
son or persons be indicted of any of the 
offences herein set forth, for which the 
punishment is declared to be death, if he 
or they shall stand mute or will not answer 
to the indictment, or challenge perempto- 
rily above the number of twenty persons of 
the jury; the court in any of the cases afore- 
said shall, notwithstanding, proceed to the 
trial, as if he or they had pleaded not 
guilty, and render judgment thereon ac- 
cordingly." Mail robbery, it is to be ob- 
served, is not one of the crimes enumerated 
in this act, but is an offence created by 
statute twenty years after. The power of 
the court to proceed to trial, on the prison- 
er's standing mute is given by no other 
statute than the act of 1790, and this, as 
we have seen, only where the prisoner is 
indicted for a crime enumerated in that act 
As this is not there to be found, but origi- 
nates in a law long subsequeni^ the legal 
sequitor to us appears to be that the pres- 
ent is a case at common law, wholly unaf- 
fected by the act of 1790. 

[The provision relative to standing mute, 
contained in the 30th section of the law of 
1790, surely will hot be extended to the of- 
fence made a crime by the act of 1810; in- 
asmuch as it is a principle of law, that a 
statute which takes away a common law 
remedy or privilege ought never to have an 
equitable construction. 10 Mod. 282. And 
it is laid down that if the words of a stat- 
ute do not extend to a mischief which 
rarely happens, they shall not be extended 
by an equitable construction, to that mis- 
chief, but the case shall be considered as a 
casus omissxis. Vaughan, 373. As, there- 
fore, the act of 1810, on which the indict- 
ment is founded, contains no provision for 
the case of standing mute, and as the com- 
mon law operation of standing mute ap- 
pears to have been recognized by congress, 
and as the act of 1790 is the only statute 
speaking on the subject, and this extends 
expressly to the offences therein specified, 
and as its provision ought not to be extend- 
ed by equitable construction, it appears to 
me a sound and legitimate conclusion that 
the present, as I have just stated, is a 
case of standing mute at common law, and 
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as such is to be dealt with differently from 
the case of an indictment for treason, pira- 
cy, &c. What then is to be the proceeding 
of this court, if the view I have just taken, 
and I hope with great deference, be cor- 
rect? The books on this subject say that if 
a prisoner on his arraignment stand' mute, 
the court ex officio must ascertain, by a jury, 
whether this proceed ex visitatione Dei, or 
ex malitia. On the verdict of this jury a 
judgment of mute is to be entered; and if it 
be decided that the muteness be from the 
visitation of God, the court shall proceed 
to the trial as if he had pleaded not guilty. 
This power, it will be perceived, is only in 
case the muteness be ex visitatione Dei. 
Vide 2 Hale, P. 0. 317; 15 Yin. Abr. 532. 
And on this judgment, the better opinion ap- 
pears to be that no sentence of death can 
be given. 2 Hale, P. 0. 317; 4 Bl. Comm. 
324. If the decision be that the prisoner is 
mute ex malitia, that is, obstinately, and he 
stands indicted for a felony, he can neither 
be tried nor convicted. He cannot be tried, 
because there is no issue, for there can be 
no issue without a plea, and, as we shall 
presently see, the judgment of peine forte 
et dure was introduced to extort a plea. 
Nor can such a prisoner be convicted, be- 
cause standing mute amounts to conviction 
only in felonies of the highest and lowest 
degree, viz. in treason and petit larceny; 
so that quacunque via data, we cannot per- 
ceive how the prisoners in the present case 
can receive sentence of death; since the 
muteness, if supernatural, cannot be fol- 
lowed up by a judgment of death, and if 
from obstinacy, it is equally so, as there 
can be neither verdict nor conviction, 4 
Bl. Comm. 325. 

DCt may be proper here to note an error 
of the learned district attorney, who in his 
observations just addressed to the court 
states it to be undoubted law, that stJand- 
ing mute in all cases, from the highest 
to the lowest crimes, amounts to conviction, 
and that the courts of England, for cen- 
turies past, have considered it so. The law 
I apprehend is not so. Standing mute 
amounts to conviction only in the highest 
and lowest crimes, viz. treason and petit 
larceny; and not as the gentleman has as- 
serted, from the highest to the lowest. 
Prior to the statute 12 Geo. IH. a, 20, (which 
can have no operation in this court, and 
therefore is to be wholly disregarded,) 
standing mute on indictments for any fel- 
ony, other than treason and petit larceny, 
was uniformly followed, not by conviction, 
but by the judgment of penance. The 
books are so explicit on this point as to 
render misapprehension scarcely possible. 
Disingenuousness in stating the law is at 
all times censurable; but in a state offi- 
cer, prosecuting in a case affecting the most 
dear and most valuable possession we have, 
— life,~it is surely doubly reprehensible. 

[The crime, then, for which these prison- 



ers stand indicted, being neither treason nor 
petit larceny, nor a crime affected by the 
30th section of the act of 1790, which au- 
thorizes the court to proceed to trial in cer- 
tain cases of standing mute, the present 
must be a case in which, in England, prior 
to the statute 12 Geo. m., the court would 
have proceeded to the sentence of penance, 
or peine forte et dure. Admitting, then, 
that had this case occurred in the court of 
king's bench, prior to the statute 12 Geo. 
ni., the court would have awarded penance 
as the only means within their control, and 
conceding, gratia argumenti, this court to 
possess the power of awarding this terrible 
judgment, is the court now in a situation 
to pronounce such a judgment? Has there- 
been that preliminary procedure, which 
forms the legal foundation for such a judg- 
ment? Has there been a jury impannelled 
to pronounce whether this muteness were- 
obstinate, or by visitation of God? Has 
there been a judgment of mute? Farther,, 
the books say that a mute prisoner is en- 
titled to a respite for reflection. The sen- 
tence of penance is to be solemnly read to- 
him, that he may be fully apprised of his 
danger. He is then to receive the trina ad- 
monitio. 15 Vin. Abr. 532; Staunf. P. C. 
149. None of these formalities have taken 
place, so that if the court possess the pow- 
er to award penance, as would unquestion- 
ably have been the only power of the court 
of king's bench, anterior to the 12 Geo. 
HI., the exertions of this power should have 
preceded the forms just stated. 

FLet us now briefly examine, whether 
this court san be considered as possessed of 
the power of awarding any such sentence. 
Such a power can be derived only from 

[(1) The common law of England. 

[(2) The statutes of England. 

[(3) The acts of congress. 

[(4) The acts of assembly of the state of 
Maryland. 

[1. Admitting, for argument, this court 
in some eases to be guided by the English 
common law, the common law could give 
this court no such power, as the power itself 
in England is not derived from the com-- 
mon law, but from the statute of Westmin- 
ster (3 Edw. I). Vide Bar. Obs. St. 32; 
4 Bl. Comm. 327; Pref. to 1 State Tr. 12. 

[2. There are no statutes of England, ei- 
ther prior to or since the Declaration of 
Independence, of any force or operation 
whatever, in any of the courts of the United 
States, so that we need not seek for this 
power in this source. 

[3. It will not be pretended that any act 
of congress has legislated on the subject. 

[4. Nor has any act of assembly of this 
state any provision whatever relative to this 
judgment of penance, and the statutes of 
Westminster (3 Edw. I.) has not been con- 
sidered as extending to this state. Vide 
Kilty's Report of British Statutes. 

[The case under consideration appears. 
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therefore, to be one in wliicli the prisoner 
can be made responsible, if at all, onl^ un- 
der the 3d count of this indictment, which 
is for an offence not capital. If these men 
be guilty of a crime which forfeits their 
lives, it may be a matter of regret that they 
cannot be amenable to the punishment so 
manifestly intended. But if the law be de- 
feetiye, let it be amended by the national, 
legislature. 

[The peine forte et dure was introduced 
in feudal times for the purpose of extorting 
a plea in capital cases, so that if death 
ensued, there might be a forfeiture or escheat 
of the prisoner's lands. But if there were 
no plea, corruption of blood, forfeiture, nor 
escheat could ensue. 

[Finally, the prisoners in the present case 
stand mute. Can this court proceed to 
judgment as on a confession or conviction"? 
We apprehend not, as standing mute is 
equivalent to conviction only in treason and 
petit larceny, and the statute 12 Geo. HI.^ 
which renders standing mute in all cases 
a constructive confession, cannot alter the 
law of the case in this court Can the court 
enter the plea of not guilty for the prison- 
ers? We presume not, for even criminals 
have their rights, they cannot be forced to 
plead. Can this court proceed to trial as if 
the prisoners had pleaded not guilty? We 
humbly conceive not, as such a power is 
no where given but in the act of 1790, and 
there only in the cases of crimes therein 
specified. 

[If the views I have thus briefly, hastily, 
and even to myself, unexpectedly taken, be 
not wholly unsound, I earnestly and re- 
spectfully entreat the court to accord to it 
some consideration, and, in favour of life, 
not to proceed but with great caution and 
consideration.] s 

Before DXJVAL., Circuit Justice, and HOUS- 
TON, District Judge. 

PER CURIAM. The two first named 
when arraigned severally pleaded not guilty, 
the third pleaded not guilty, and also put in 
a plea to the jurisdiction of the court. 

The attorney for the United States object- 
ed to the double plea put in by Alexander; 
but it being after the hour of adjournment, 
the court adjourned till the next day, when 
the prisoners again being severally arraign- 
ed, Mr. Mitchell, one of their counsel, asked 
leave to withdraw their pleas, intimating 
that he did not then know what to advise 
his clients to plead. In order to give the 
accused full opportunity to make their de- 
fense, the court granted leave accordingly, 
under the impression that their counsel 
meant to plead other pleas. The accused 
being severally called on to answer were ad- 
vised by their counsel to stand mute, and 
thus did stand mute, thus refusing to plead. 

The attorney for the United States moved 

Q 

s [From 2 Wheeler, Cr. Cas. 283.] 



the court to proceed to the trial in the same 
manner as if the accused had pleaded not 
guilty, according to the twenty-ninth section 
of the act for the punishment of certain 
crimes against the United States. To this 
the counsel for the prisoners objected, con- 
tending that this mode of proceeding was ap- 
plicable only to the trial of the crimes speci- 
fied in the act for the punishment of certain 
crimes against the United States, and could 
not be extended by construction to the crime 
of robbing the mail, made capital by an act 
of congress subsequently passed. 

On the part of the prosecution it was ar- 
gued that by the act to establish the judicial 
courts of the United States, full power and 
authority are given to the circuit courts of 
the United States to try all crimes and of- 
fenses cognizable under the authority of the 
United States, and that the manner of eon- 
ducting the trial prescribed by the twenty- 
ninth section of the act, for the punishment 
of certain crimes, is applicable to all cases 
arising under laws subsequently passed, in- 
flicting the punishment of death for the 
commission, of any crime or ofEense. That 
standing mute by a criminal accused of a 
capital offense amounts to a constructive 
confession of guilt. That the privileges of a 
person accused of a capital offense by the 
twentieth section of the same act are gen- 
eral, and extend to the trial of all crimes 
made capital, whether specified in that act 
or not, and that the mode of trial ipust be 
the same. That by the thirty-fourth section 
of the act to establish the judicial courts of 
the United States, which provides that the 
laws of the several states, except when the 
constitution, treaties, or statutes of the Unit- 
ed States shall otherwise provide, shall be 
regarded as rules of decision in trials at 
common law in the courts^ of the United 
States in cases when they apply; the laws 
of the state of Maryland, and the practice 
of the courts under them, would justify the 
court in pronouncing the prisoner guilty on 
his standing mute. 

The question presented to the court is a 
novel one in the courts of the United States, 
but it is a question in the decision of which 
they cannot doubt the power and authority of 
the court to proceed to the trial of the ac- 
cused. By the constitution of the United 
States it is declared that the trial of all 
crimes, except in cases of impeachment, 
shall be by jury. The act aforbmentioned, 
to establish the judicial courts of the United 
States, gives to the circuit court exclusive 
cognizance of all crimes and offenses cogni- 
zable under the authority of the United 
States, except when a difiGerent provision 
could be made. The act regulating the post- 
office establishment by the thirty-fifth sec- 
tion grants authority to the judicial courts 
of the several states, imder certain restric- 
tions, to try all causes of action arising un- 
der, and all offenses against that act; but 
this grant of poAver is permissive, and doe.s 
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not impair tlie authority of the courts of the 
United States to try certain causes under 
that act "Without this grant of power to 
the courts of the states the jurisdiction of 
the courts of the United States would have 
been exclusive; with it their jurisdiction is 
concurrent. By the constitution a fair and 
impartial trial by jury in aU criminal prose- 
tions is secured to every citizen of the Unit- 
ed States. After all these solemn and salu- 
tary regulations, it would be strange indeed 
if the accused could by any management 
evade a trial by jury. The courts of the 
United States have not common-law jurisdic- 
tion in criminal cases. They will not punish 
an offense at common law unless made pun- 
ishable by statute. But they will resort to 
the common law for a constniction of com- 
mon-law phrases. Standing mute according 
to the' ancient common law of England, 
from whence we have derived most of 
our institutions, was, in many cases, tanta- 
mount to a confession of guilt. And now, 
by statutes passed at different times,' stand- 
ing mute in all cases amounts to a con- 
structive confession, and is equivalent to 
<;onviction. Robbery is felony by the com- 
mon law. It is made felony by the laws of 
the United States, and punishable with death 
whether committed on land or water. Bob- 
bery of the mail, if committed with the use 
of weapons which jeopard the life of the 
carrier, is felony, and punishable with death. 
How is the criminal to be tried? Let the 
constitution and laws of the United States 
furnish the answer— by jury. This mode of 
trial 'is secured by th^ constitution to tiie 
accused in all criminal prosecutions; and the 
laws of the United States give full power 
and authority to the courts of the United 
States to try all offenders, and the trial is 
imperatively di*eeted to be by jury. Yet the 
counsel for the prisoners contend that by 
standing mute the criminal can evade a Ixial 
altogether. As well might they contend that 
if the plea to the jurisdiction had not been 
withdrawn, and the court had passed their 
judgment of respondeat ouster, and the ac- 
cused had refused to answer, there would 
have been an end of the trial, standing mute 
and refusing to answer being substantially 
the same. The penance or peine forte et 
dure, to compel an answer, is unknown to 
the laws of the United States. The act for 
the punishment of certain crimes directs that 
if any person indicted of any of the offenses, 
other than treason, set forth in the act, for 
which the punishment is declared to be 
death, shall stand mute, or will not answer 
to the indictment, or challenge peremptorily 
above the number of twenty persons of the 
juiy, the court shall, notwithstanding, pro- 
ceed to the trial as if he had plead not guilty, 
and render judgment accordingly. The act 
for regulating the postoffice establishment in- 
flicts the punishment of death on persons who 
may rob the mail, if attended with the aggra- 
vated circumstance before mentioned. The 



nineteenth section declares that on convic- 
tion the person committing such robbery 
shall suffer death. But how is he to be con- 
victed? On trial by jury, conducted in the 
manner provided by law. The act for the 
punishment of certain crimes directs the 
manner, and if the person arraigned shall 
stand mute, or will not answer the indict- 
ment, or challenge peremptorily above the 
number of twenty persons of tbe jury, the 
court shall, notwithstanding, proceed to th«^ 
trial as if he had pleaded not guilty. It is 
admitted that penal statutes shoiild be con- 
strued strictly; that is, they shall be con- 
strued according to the strict letter in favor 
of the person accused, if there be any am- 
biguity in the language of the statute. But 
who ever heard of a construction that would 
prevent a trial altogether until the present 
time? Such a construction is calculated not 
only to defeat the purposes of justice, but to 
prostrate the constitution and laws of the 
Union. 

Several acts of congress supplementary to 
the act to punish certain crimes have been 
passed at different times, inflicting heavy 
penalties for breaches of the law; and an 
act passed on the March 3d, 1817 [3 Stat. 
383], prescribes the pimishment of death for 
all offenses committed within the Indian 
boTmdaries, which before that time was pun- 
ishable with death, if committed in any oth- 
er part of the United States. In order to a 
just construction, it is proper to consider the 
whole system of criminal jurisprudence as 
established by the United States in our view. 
All the laws should be taken in pari materia. 
The objection will then be removed, and the 
court may proceed on the trial. 

If the laws of Maiyland are to be regarded 
as the rule of decision, the result will be the 
same. The declaration of rights adopts the 
common law of England, and the trial t>y 
jury according to the course of that law; 
and also all the English statutes existing at 
the time of their first emigration, and which 
by experience had been found applicable to 
their local and other circumstances, and such 
others as had been since made in England or 
Great Britain, and had been introduced, used 
and practiced by the courts of law or equity. 
As early as the year 1668 there are two 
cases on record in which criminals standing 
mute were sentenced by the court to be 
hanged. In the first case the crime was 
murder; in the second petit treason. By the 
act of 1737, e. 2, and 1744, c. 20, brealiing 
open a tobacco house or other outhouse, and 
stealing goods and chattels to the value of 
five shillings sterling, and horse stealing are 
made felony and punishable with death; and 
if the accused shall stand mute, etc., the 
court may pronounce sentence against him. 
By the act of 1777, c. 20, if a person indicted 
for high treason shall stand mute, etc., the 
"court may pronounce sentence of death 
against him, and all his estate is forfeited. 
The chancellor of the state in his report, in 
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pui-suance of the direction of the legislature, 
of English statutes adopted and made ap- 
plicable to Maryland, includes the statute of 
12 Geo. m. c. 20, by which standing mute, 
in all eases of felony and piracy, is equivalent 
to conviction. 

No new offense is created by the act of 
congress regulating the postoffice establish- 
ment Kobbing is the generic term, and rob- 
bing is felony at the common law, and pun- 
ishable as such. The state of Maryland, by 
an act passed in the year 1809, has adopted 
in substance, and almost in words, the pro,- 
visions of the twenty-ninth section of the act 
of congress to punish certain crimes. It is 
provided by that act that in all cases of trea- 
son or felony, if the person accused shall 
stand mute, or will hot answer to the indict- 
ment, the court shall proceed to the trial as 
if he had pleaded not guilty, and give judg- 
ment accordingly. Hence if appears that if 
the laws of the United States have not pro- 
vided for the case, and the laws of Maryland 
are to be regarded as the rule of decision, 
standing mute, prior to the year 1809, would 
be equivalent to conviction. Subsequent to 
that period, the trial would proceed as if the 
accused had pleaded not guilty. 

The court orders that the trial proceed by 
jury, as if the prisoner had pleaded not 
guilty. 

■4 Olr. KeU [after the witnesses had been ex- 
amined, and the evidence closed] then read 
the 19th section of the post-office law, (Act 
April 30, 1810, § 19): "That if any person 
shall rob any carrier of the mail of the Unit- 
ed States, or other person entrusted there- 
with, of such mail, or of part thereof, such* 
offender or offenders shall, on c-onviction, be 
imprisoned not exceeding ten years; and if 
convicted a second time of a like offence, he 
or they shall suffer death; or if in effecting 
such robbery of the mall the first time, the 
offender shall wound the person haying cus- 
tody thereof, or put his life in jeopardy, by 
the use of dangerous weapons, such offender 
or offenders shall suffer death." He then 
proceeded to inquire what is the puttmg life 
in jeopardy by the use of dangerous weap- 
ons? 

[(1) The weapons used. 

[(2) The manner of using them, 

[(3) The alarm of the carrier. 

[It appears, said Mr. Kell, all necessary to 
constitute the offence is proven. The party 
meet the driver in the night, on the highway, 
proclaim themselves highway robbers; that 
they are armed with double barrelled pis- 
tols and a dirk; that the pistols are cocked. 
It was then ascertained that they were armed 
with pistols which were presented towards 
the driver and passenger; and soon after, 
that they had a dirk. The exhibition of such 
weapons, the purpose for which such exhi- 
bition* was made, does create danger and risk 

4 [From 2 Wheeler, Cr. Cas. 283.] 



of life; in other words, it does jeopardize 
life. It certainly was a putting the "life of 
the driver, (as well as of Mr. Ludlow,) in 
jeopardy. Did it not diminish their personal 
safety, and expose them to hazard? It per- 
haps is not necessary that the driver should 
have apprehended his life to be in danger. 
If it were so, the language and requisites of 
the law are fully proven; he stood in the 
predicament of a man whose life was in 
danger, and under the fear and apprehension 
of danger, he parted with the mail. The 
prayer presents the ease in the fairest and 
most favourable manner for the accused. 
The weapons used are such as are eminently 
calculated to endanger life, or put it in jeop- 
ardy; the pistols were cocked and present- 
ed, with the declaration, "If you resist, we 
wiU blow your brains out." This, 'tis true, 
the driver says he did not hear, but he 
heard and saw enough to produce fear, and 
therefore gave up the mail: can it be thought 
by any deliberate mind that such acts, Tor 
such a purpose, do not endanger life, or put 
it in jeopardy? Can it be said that the life 
of a man situated as was that of the car- 
rier of the mail, at the time of this trans- 
action, was not in danger? It is not neces- 
sary that the pistol be discharged; intimi- 
dation and danger, by such means, are suffi- 
cient to constitute the offence; the jeopardy 
of life takes place at the moment when the 
weapons are presented. 

[With this view and consideration of the 
subject, Mr, Kell felt himself authorized to 
ask the opinion and direction of the court, 
contained in the prayer submitted to them. 

[Gen. H. M. Winder hoped the court would 
not deem it irregular or improper for him, 
after what had occurred, to suggest his views 
to the court as amicus curiee on the question 
now propounded by the counsel for the Unit- 
ed States. Indeed, having been called upon 
by the prisoner, although at too late a pe- 
riod to be prepared to advise him prepara- 
tory to or in the conduct of the trial, yet he 
had deemed it his duty to listen attentively, 
and he thought, if anything occurred to his 
mind of real importance to the prisoner, he 
was bound in duty, both to the court and 
the prisoner, to state it. He had never seen 
the clause of the act of congress until the 
trial commenced, and received from th'at pe- 
rusal a very sti*ong impression that the evi- 
dence did not support those counts in the in- 
dictment which charges. the prisoner with a 
capital offence. This impression had been 
strengthened by the little reflection he had 
been able to bestow upon it, and more strong- 
ly confirmed by what he had heard on the 
part of the United States. The words of the 
act of congress are, "if in effecting suca 
robbery," &c. See 2 Wheeler, Cr. Cas. 311. 

[Now the life of the carrier must be put in 
actual jeopardy to bring the offence within 
that alternative of the' clause; no apprehen- 
sion of danger, or being put in fear of his life, 
satisfies the words of the act. The terms of 
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the prayer to the court are a fair and just 
statement of the extent to which the testi- 
mony in this ease can he urged, and hy the 
very terms of the .prayer no jeopardy of life 
is even supposed. It simply states, that if 
the prisoner exhibited dangerous weapons 
calculated to take life, thereby putting the 
carrier in fear of his life, and thus obtaining, 
&c. Can it be supposed, for a moment, that 
this is what was meant by congress when 
they say, "put the life of the carrier in jeop- 
ardy"? It would be to attribute to congress 
the most loose and unskilful use of terms, 
to make the apprehension of danger the ex- 
istence of danger, the fear of jeopardy • ac- 
tual jeopardy, i) It is wholly impossible to 
contend that the words do not import an ac- 
tual jeopardy; and if they do, surely the as- 
sumed state of proof in this prayer does not 
amount to actual jeopardy. 

[If the position contended for be true, it 
will follow that a man may be guilty under 
this part of the act where no jeopardy of 
life has occurred; and if the prayer exhibits 
the just interpretation of the act of con- 
gress, a robber may put the life of the car- 
rier in actual jeopardy without being guilty; 
for if he raises a fear of life, by having dan- 
gerous weapons, without doing any act which 
could possibly put life in jeopardy, he is 
guilty; but if a robber, in the dark, without 
the carrier's knowledge, snaps a loaded pis- 
tol or gun within killing distance, with intent 
to kill the carrier, no body will doubt but 
here was actual jeopardy; but the carrier 
could not possibly have any fear of life, since 
he had no knowledge -of it; and if the mail 
should be immediately stopped by the robber 
and his associates, without farther acts of in- 
timidation, the party would not be guilty un- 
der this clause. Can it be imagined that a 
construction leading to such absurdity can be 
just? 

[To support the construction contended for, 
it is necessary to confound fear of life with 
jeopardy of life. Now, since a man may be 
in great fear of his life, where there is not 
the least jeopardy of life, so there may be 
gi-eat jeopardy of life without the least fear 
of life. To say that congress, therefore, 
meant fear of life by jeopardy of life, is in- 
admissible, especially in a criminal statute. 
But farther, this jeopardy of life must, by 
the express terms of the act, be created by 
the use of dangerous weapons. What is the 
use of dangerous weapons which can occa- 
sion jeopardy of life? Certainly they must 
be so used, as that life may be destroyed; as 
if a man strike at another with a sword, or 
fire or snap a loaded pistol or gun at him 
within reaching distance; this is clearly a 
use of the weapon that puts life in jeopardy. 
But if a man has a sword by his side, or a 
pistol in his belt, and he stops the mail, and 
says to the carrier, 'iYou see I am armed; 
deliver the mail," the carrier might justly be 
said to deliver the mail in such ease for fear 
of life. But can it be said that in effecting 
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this robbeiy the carrier's life was put in 
jeopai-dy by the use of dangeorous weapons? 
It is impossible that it can. 

[Then if there be no ambiguity in the words 
of the statute,— which it is respectfully be- 
lieved there is not,~how can any interpreta- 
tion, especially in such case as this, be ad- 
mitted different from these words? The use 
of dangerous weapons to produce fear of life, 
may be very different from the use of dan- 
gerous weapons to put life in jeopardy; but 
nothing in this act can render a man guilty 
but such a use of these as puts life in jeop- 
ardy. The facts in this case ought, there- 
fore, to warrant the counsel for the United 
States to ask the court to direct the jury 
that if they believe the prisoner had dan- 
gerous weapons, which he used so as to put 
the carrier's life in jeopardy, then he is 
guilty, otherwise the court cannot instruct the 
jury to find a verdict of guilty on this point. 

[General Winder concluded by remarking 
to the court that this view of the subject ap- 
peared to his mind very strong, and he 
thought could not but have strong weight 
with every unprejudiced mind; and since 
upon so hasty a view of the question, such 
strong motives of doubt, to say the least, 
had occurred, he tmsted the court would, 
in the forlorn case of the prisoner, being 
without counsel prepared to assist him, in- 
cline to the side of mildness; but at all 
events, if the learned attorney general should 
be able to incline the balance against the 
prisoner, he respectfully submitted, whether 
the question was not so doubtful as to re- 
quire the court to put it in a situation to re- 
ceive the deliberate judgment of the supreme 
court, before the life of the prisoner should 
be taken. 

[E. L. Finley, Esq.— He contended that 
congress, in using the words, "jeopardy of 
life," did not intend that the mere presenta- 
tion of a pistol or dirk at the mail driver, 
without / wounding him, should be such a 
"jeopardy of life" as would subject the par- 
tyto the punishment of death; that thewords, 
"wound the driver, or put his life in jeop- 
ardy," were used by them as convertible 
and synoynmous words; that the words "put 
his life in jeopardy," were intended as ex- 
planatory of the words "wounding the driv- 
er," and defining and limiting their extent. 
Congress (said Mr. Finley) intended that the 
wounding should be such as would put the 
life of the driver in jeopardy. They may 
have supposed that some doubts might arise 
upon the construction of the words wound- 
ing, and as to the nature and extent of the 
wounding. They, therefore, inserted the 
words "jeopardy of life," as explanatory, 
and to show that unless the wounding was 
of so serious a nature as to jeopardise life, 
the party should be subject only to imprison- 
ment. The use of the disjunctive particle "or," 
does not necessarily make them two distinct 
offences. Mildness and humanity are the 
distinguishing characteristics of our Grimi- 
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nal Code. The number of offences to -wliicli 
the punishment of death is dnnexed is very 
limited: and it is only where the offence is' 
of a very aggravated and criminal character, 
that this humane consideration for the lives 
of the citizens has been departed from. The 
act of 1810 [2 Stat. 592] was intended as an 
amelioration of the former post office act. 
The act of 1794 (section 17) annexed the 
penalty of death to a simple robbery of the 
mail, unaccompanied with injury to the 
driver, or the use of dangerous weapons. 
This severe punishment was considered as 
disproportioned to the offence. This, act was 
repealed by that of 1810, which, in the first 
clause of the 19th section, provides, that for 
a simple robbery of the mail, the party guilty 
shall be subject to 10 years' imprisonment. 
Congress have determined, therefore, In this 
clause, by the punishment annexed, the de- 
gree of enormity they attached to a simple 
robbery of the mail. As then they did not 
consider it such an offence as to deserve 
death, they must be presumed to have in- 
tended, that unless the offence was attended 
with very aggravating circumstances, such 
as jeopardising the life of the driver by 
seriously wounding him, the punishment of 
death should not be superadded. Thiswould 
be, in my opinion, an humane and reasonable 
construction of the act of congress. But if 
your honours shoidd establish the construc- 
tion contended for by counsel of the United 
States, viz. that wounding and jeopardising 
are two distinct offences, this act loses all 
its character of mildness, and would deserve 
to be enrolled in the bloody code of Draco, 
you could not undertake to graduate the de- 
gree of wounding. But if in effecting the 
robbery of the mail, the party should wound 
the driver slightly or seriously— no matter 
whether in consequence of such wound his 
life should be jeopardised or not— it would 
be perfectly immaterial, and you would be 
obliged to inflict upon the party robbing the 
punishment of death. To show, then, the 
absurdity of this construction, and its in- 
compatibility with the object which congress 
must have had in view in making this pro- 
vision of the act of 1810, viz. the ameliora- 
tion of the act of 1794, punishing simple rob- 
' bery with death. Suppose that in effecting 
the robbery 'of the mail, the robber should 
make a slight and trifling puncture with his 
dirk in the flesh of the driver; should 
scratch the face or cut the skin of the driver, 
or some other slight wound, which could not, 
by any possibility of construction or infer- 
ence, jeopardise his life. Woifld this be a 
circumstance of such aggravation, of such 
enormity, as to entirely change the char- 
acter or degree of the offence of simple rob- 
bery, to enhance its criminality, and to give 
to it such an increased and outrageous de- 
gree of wickedness, as to require the pro- 
portionably severe punishment of death? Is 
it equal in criminality, and does it call for 
the game degree of punishment? Would this 



be an amelioration of the act of 1794? Heav- 
en protect us from such an amelioration! 
But if the construction contended for by the 
counsel of the United States be correct, the 
slightest scratch or puncture given to the 
driver, or the mere presentation of a pistol 
or dirk, without wounding him, changes the 
mfld character of the law, and subjects the 
party to death. Where was, then, the neces- 
sity of repealing the 17th section of the act 
of 1794, and substituting the 19th section of 
1810? The act of 1794 makes no mention of 
dangerous weapons; it simply speaks of the 
robbery of the mail, and whether the rob- 
bery was effected by the use of weapons or 
not, the punishment was death. But is it 
to be presumed that a highway robbery of 
the mail would ever be attempted without 
dangerous weapons, such as pistols and 
dirks? If the mere presentation, then, of 
dangerous weapons, without wounding, at- 
taches death to the offence, the first clause 
of the 19th section of 1810, punishing a sim- 
ple robbery; would be entirely nugatory and 
superfluous; as no robbery ever has, or ever 
would be committed without dangerous 
weapons. Can we suppose, then, that con- 
gress had no object in view in making this 
XJrovision and drawing a distinction between 
a simple robbery, and one accompanied with 
wounding? 

[Mr. Finley then observed that he had 
always understood it to be an established 
principle, in all our courts of criminal judi- 
cature, and one from which courts or juries 
could not deviate, that the most favourable, 
the most refined, the most extended con- 
struction, should always be given, in "favor- 
em vitse," to all penal acts. That too much 
value and consideration were attached to 
the life of a fellow creature, to permit it to 
be "jeopardised," or taken away on account 
of indistinctness or ambiguity in the phrase- 
ology of a law. That when the provisions 
of a law appeared to be unusually harsh and 
severe, and repugnant to the general char- 
acter and habits of the people and a con- 
struction in "favorem vitae," could be col- 
lected from the probable intention of the 
legislature that enacted it, that then such 
intention was to be the rule of construction. 
That the law of 1810, in the severity of its 
provisions, as contended for, was an anomaly 
in our Criminal Code; an isolated bloody 
statute, assimflating with nothing around it. 
That the most effectual mode of ascertaining 
the intention of congress, at the time of pass- 
ing the law, and truly determining the con- 
struction they intended should be given to 
it, would be by examining the operation of 
the law, and comparing it with the policy 
which congress must have had in view in 
repealing the law of 1794, and substituting 
that of 1810. 

[Mr. Finley then took a view of the laws 
of England and France on the subject of 
robberies, of the respective policy of those 
laws, and their effect upon those two nations. 
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[In France, said Mr. Finley, a robbery un- 
attended with murder of the person robbed 
is punished by fine and imprisonment; if 
accompanied -with murder, the punishment 
is an ignominious and painful death. In 
England, a simple robbery, whether accom- 
panied by murder or not, is punished with 
death. 

[What has been the effect and operation of 
these several laws? In France, all tempta- 
tion to murder the person robbed is taken 
away; the fear and the interest, if not the 
humanity, of the robber, are enlisted and ap- 
pealed to. The law says to him: "If the 
robbery you commit is unattended by mur- 
der, if it is not aggravated by taking away 
the life of a fellow creature, we will reward 
you for your forbearance by respecting your 
own life. But if it is attended with the 
horrid and unnecessary crime of murder of 
your victim, the severest pimishment which 
the law can inflict, viz, the deprivation of 
life, shall be the consequence of your cruel- 
ty." In England, no distinction of punish- 
ment is made between robbery with and 
without murder; and the highwayman, who, 
probably impelled by the severest want, 
takes from you your purse, without endan- 
gering your life or even using any personal 
violence, and the hackneyed and hardened 
villain, who, to pamper and gratify his 
profligate passions, not only robs you of 
your purse, but deliberately and unneces- 
sarily takes away your life, are alike in- 
volved in the same punishment, and pun- 
ished in the same degree, notwithstanding 
the great disparity in the two crimes. All 
inducement to spare the life is therefore 
taken away for want of this discrimination. 
The highwayman, in the first instance, 
knows, that if he spares life, he leaves a 
witness to proclaim his crime, and to rise up 
in judgment against him when detected; 
that the law will not mitigate the severity 
of its .punishment on account of his for- 
bearance; but that if he murders his victim, 
he saves his own life, by silencing the only 
witness that could appear against him at a 
human tribunal. The consequence of this 
discriminating policy of the French law is 
that scarcely an instance occurs of the per- 
petration of a robbeiy, accompanied with 
murder; whilst the lamentable result of the 
mistaken and barbarous policy of the Eng- 
lish law is that murder is almost inseparable 
from, and concomitant with, high robbery; 
and the criminal annals of England, furnish 
a bloody calendar from one year to another. 
May not congress then have had these sev- 
eral results of European policy in view at 
the time of passing this law? Would they 
not profit by experience? The object of their 
legislation was the public good, and the ref- 
ormation of criminals But it would be 
charging them with a most culpable disre- 
gard of the lives and safety of their fellow 
citizens to suppose that they would be un- 
ipfluenced by the consideration of those sev- 



eral results. A reference, however, to the 
actual operation of the act of 1794, fur- 
nishes an additional and conclusive corrobo- 
ration of the construction I contend for, and 
of the intention of congress to ameliorate 
the act of 1794 by that of 1810; for during 
the existence of the first act, several at- 
tempts at a robbery of the mail were made, 
and in almost every instance it was attend- 
ed eitber with the murder of the driver, or 
the dangerously wounding of him. 

CCn the instance of the robbery of the Rich- 
mond mail, the .driver was murdered. 

[Mr. Finley then observed that the con- 
struction he had contended for, he conscien- 
tiously believed to be the true and correct 
one; but that, as he might be unsuccessful in 
his attempt to transfer this conviction from 
his own mind to the minds of the court, and 
as the counsel foi* the United States had 
contended for a different construction, he 
would make a brief reply to one of the ar- 
guments of the counsel, and then relieve the 
attention of the court. The counsel for the 
United States, said Mr. Finley, have con- 
tended, that the mere apprehension or opin- 
ion of the party that his life was in danger 
was to be the criterion by which the jury 
was to determine whether his life was put 
in jeopardy, within the meaning of the act 
of congress. This, I conceive, to be a most 
absurd and fallacious criterion. It would 
require a scale in every instance by which 
to graduate the fears of the party robbed. 
Some persons are operated upon by fear 
more easily than others. Sucli is the con- 
stitutional timidity of some persons, as to 
magnify mole hiUs into mountains, and to 
people every bush with midnight assassins 
and robbers. Should the driver be of this 
description, his life would be in continual 
jeopardy, according to this construction, 
while travelling on his route. The counsel 
have not properly discriminated between the 
mere fear or apprehension of danger, and 
the actual existence of danger. A man may 
anticipate danger, when no danger exists. 
I will give but one example in illustration of 
this distinction. Suppose a man presents a 
pistol, which is not loaded, at the breast of 
another (who is ignorant of its not being 
loaded), and in a threatening manner says 
that he will blow his brains out. In this 
case, the party to whose breast the pistol is 
presented would most assuredly apprehend 
that his life was in great jeopardy, though 
the jeopardy would exist only in imagina- 
tion. 

[Mr. Finley, then laid down a distinction 
between the jeopardy of the driver's life 
and the life of Mr. Ludlow, He contended 
that under this act it was perfectly imma- 
terial whether Mr. Ludlow's life was jeopar- 
dised or not. That the act only extended 
to the driver's life, and expressly confined 
and annexed the punishment of death to 
cases of robbery, when the driver was 
wounded, or his life put in jeopardy. That 
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this was an important distinction to be 
kept in view by the jury, in the examina- 
tion of and decision upon the testimony in 
this case. That there was a manifest dif- 
ference in the testimony, of Mr. Ludlow, and 
of the driver. That, although Mr, Ludlow 
swore that he considered his life in great 
danger, yet the driver swore that he felt no 
apprehension of danger to his life, until 
after the robbery was effected, and that this 
apprehension arose from an observation by 
one of the robbers, "What shall we do with 
these men?" and the reply, "I have a way to 
fix them;" but that his fears were removed, 
when he found, that "the way to fix them" 
was by tying them to the tail of the mail 
wagon. That he did not intend, by advert- 
ing to this difference in their testimony, to 
impeach the credit either of Mr. Ludlow or 
the driver; but to show that whatever may 
have been the apprehensions of Mr. Ludlow, 
or however his life may have been jeopar- 
dised, yet, that the driver's life was not 
jeopardised; neither did he feel any appre- 
hensions of it. 

[William Wirt, Esq.— He hoped the oppo- 
site counsel woiild both excuse him for ob- 
serving that they did not appear to him to 
have found the key which unlocked the con- 
struction of this law in a manner the most 
simple and natural. They seemed to have 
taken it for granted that congress intended 
to describe, by this section, a new kind of 
robbery, imknown to the common law, and 
which called for a different kind of proof. 
From this opinion he begged leave to dissent. 
He contended that congress had not intended 
to create a new offence, unknown to the 
common law, so far as the circumstances at- 
tending the act and the degree of proof were 
concerned. That although the mail was a 
species of property unknown to the common 
law, and congress,- in making the mail a 
subject of robbery, had extended the offence 
to, a new subject; yet that the character of 
the offence, the robbery, was the same, both 
at common law and under this statute; that 
the only effect of the act was to extend the 
offence to a new subject, leaving the charac- 
ter of the offence, and the degree of proof, 
exactly where the common law had left 
them, in regard to other subjects. To make 
this clear, he begged the court to recollect 
that wherever the constitution or laws of 
the United States used a common law phrase, 
without any definition of that phrase, it was 
the uniform course to resort to the common 
law for its explanation. It was unnecessary 
to cite to this court, to whom they were fa- 
miliar, the decisions which illustrated and 
proved this course; it was, indeed, impos- 
sible to conceive that any other could be 
adopted. But the court would observe that 
this principle was essential to the construc- 
tion of this law, and that it demonstrated 
the truth. that a new kind of robbery was 
not intended to be created. For in the first 
part of this section the term "robbery" is 
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used without any definition. The words are 
(Act April 30, 1810, § 19): "That if any per- 
son shall rob any carrier of the mail of the 
United States, or other person entrusted there- 
with, of such mail, or of part thereof, such 
offender or offenders shall, on conviction, be 
imprisoned not exceeding ten years; and if 
convicted a second time of a like offence, he 
or they shall suffer death; or if in effecting 
such robbery of the mail the first time, the 
offender shall wound the person having 
custody thereof, or put his life in jeopardy 
by the use of dangerous weapons, such of- 
fender or offenders shall suffer death," Thus 
far the provision is general, by the use of 
the term "robbery," which is left unexplain- 
ed. A resort must, therefore, be had to the 
common law, from which it is borrowed to 
explain it; and every species of robbery 
known to the common law is clearly em- 
braced by the clause just quoted. If the 
comt will attend to the structure of the sen- 
tences which follow this first sentence, and 
which are supposed to create a new offence, 
they are merely, exceptions from the first 
sentence, and were consequently included in 
it, until so excepted. If the first sentence there- 
fore covers, and merely covers, the common 
law offence of robbery, and the latter are 
only exceptions from it, these exceptions are 
merely parts of the common law offence of 
robbery, and consequently no new offence, 
and calling for no new and more aggravated 
degree of proof. Again, if you recall the 
different species of robbery as they have 
been decided to exist at the common law, 
you will perceive that the sentence on which 
the two first counts of the indictment are 
founded describes a kind of robbery per- 
fectly familiar to the common law. At the 
common law, robbery might be committed: 
(1) By violence, without putting life in dan- 
ger, and without previous fear. The lady 
whose ring was snatched from her in some 
place of public amusement, and drojqped 
among the curls of her hair, was decided to 
have been robbed, although there was nq 
danger of life, and no previous fear operat- 
ing on her will to cause a surrender of the 
property. (2) By fear for reputation; as by 
a threat to charge the pai'ty with an infamous 
crime imless he should surrender his purse. 
In this case, there is no violence offered to 
the person and no danger to the life, yet the 
robbery is complete; it is the lawless con- 
straint acting on his will, from regard to his 
character, which induces the surrender ' of 
his property, and which constitutes the of- 
fence. (3) By fear of personal violence; but 
this must not be the groimdless fear of cow- 
ardice. The law requires that the danger 
should be apparent, and hence circumstances 
are always required to show that the fear 
was well founded. This was the kind of 
robbery in the contemplation of congress in 
the sentence under consideration. They, have 
stated the evidence which shall show that 
the danger was real, the fear well grounded; 
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Tvounding tlie driver, or (without wotmding 
him) putting his life in jeopardy, by the use 
of dangerous weapons. The robber, who, 
with a pistol, stops a traveller on. the high- 
way, and demands his purse (a case familiar 
to the common law courts of criminal juris- 
diction in England,) presents the very case 
put by the act of congress. The weapon used 
is a pistol; a weapon fabricated for the very 
purpose of danger to life. It is used because 
it is dangerous; and the use produces the 
effect intended, by acting on the fears of 
the traveller, and inducing him to surrender 
his purse, by reason of the jeopardy to his 
life. There is nothing in the descriptive cir- 
cumstances of the offence under the act of 
congress to distinguish that offence from the 
highway robberies once so common on 
Hounslow Heath and Bagshot in England. 

[But it is insisted on the other side, said 
Mr. Wirt, that something more is meant by 
the expression "putting the life of the driver 
in jeopardy by the use of dangerous weap- 
ons." It is" not enough that the robber be in 
possession of the dangerous weapons; it is 
not enough that he carry them to the gi'ound; 
it is not enough that he perpetrates the rob- 
bery by the terror which they inspire; but 
they must be used in such, a way as to pro- 
duce jeopardy. For example, if the weapon 
be a dirk, a stroke must be made with it; 
if it be a pistol, it must at least be snapped. 
Let us examine some of the consectuenees of 
this construction. If a stroke be made with 
a dirk at right angles from the driver, it is 
not easy to conceive that greater jeopardy is 
produced thereby than by the mere posses- 
sion and display of the weapon in the rob- 
ber's hand. Such a stroke would be noth- 
ing more than a flourish, in terrorem. If 
the stroke be at an angle of forty-five or 
twenty-two and a half degrees, the same an- 
swer might be given to it; and so through all 
the gradations of angular distance. If the 
stroke miss the object, and be not repeated, 
the jeopardy is over, a miss, we are told, 
being as good as a mile. Or of gentlemen 
think this answer too light, is it not obvious 
that by insisting that the stroke shaU, at all 
events, be made, in order to constitute jeop- 
ardy, they force the court and jury upon a 
mathematical disquisition as to the distance 
and the direction of the stroke, in order to 
jeopard the life? points extremely difficult 
of ascertainment, considering that their at- 
tempts are generally, if not always, made in 
the night time, when the distance and the 
direction, and even the fact of a stroke being 
made at all, can rarely be discerned. As to the 
snapping of the pistol, all the remarks made 
upon the direction of a stroke with a dirk 
apply; and indeed it is not very easy to dis- 
cern, even if the pistol be levelled at the 
driver's head, how its having been snapped 
increased his jeopardy after the snap is over. 
Besides, the chances are sadly against the 
calculation that a pistol prepared for a rob- 
bery will snap; the probability is that it will 



go off; and then there is no jeopardy, for 
jeopardy implies uncertain danger, whereas, 
on this supposition, the hazard is reduced to 
a doleful certainty; the driver is killed. Can 
it be believed that this was the intention of 
congress? Can it be believed that anything 
more was meant than that the robbery should 
be effected by the use of dangerous weap- 
ons, of weapons calculated to take life? 

[But still bolder ground is assumed on the 
other side. It is contended that in this case 
there was "no jeopardy to life, because the 
robbers gave the assurance that if the driver 
and passenger would not resist they should 
not be hurt. It may be very true, gentlemen 
say, that if they had resisted they would 
have been killed; but they had only to give 
up the mail without resistance, and there 
was no jeopardy at all; and hence the case 
is not within the act of congress. This is 
the construction given to an act of congress 
intended to prevent i-obberies. Sir, it must 
be very clear that the jeopardy within the 
contemplation of congress was that kind of 
jeopardy which was in no other way to be 
avoided than by yielding to the lawless pur- 
poses "Of the robber; a jeopardy of life so 
imminent that the driver could not elude it, 
except by surrendering that which the rob- 
ber had no right to demand. This ground so 
intt-epidly taken in the construction of our 
statute would be just as tenable under the 
English common law. For example, by that 
law it is required that the party shall be 
put in fear; but the courts thei-e require that 
this fear shall have a reasonable foundation. 
The robber there might say, "It is true, I 
was ai-med; it is true the traveller was put 
in fear; but the case is not within the law, 
because his fear had not a reasonable founda- 
tion, for he admits i told him I would nol 
hurt him if he would surrender his purse," 
Such an argument, I must be permitted to 
say, would make but a sorry figure in West- 
minster Hall, or even at Old Bailey; for it 
goes to patronize and protect, not to prevent 
or punish, robberies; it founds 'the robber's 
exemption from punishment on the very cir- 
cumstance which constitutes his guilt— the 
success of the robbery. 

[The gentleman who urged his argument at- 
tempted to support it by a case from the law 
touching assaults and batteries, which he 
seemed to think analogous. That case is this: 
"If a man were to lay his hand upon his 
sword, and say if it were not assize time he 
would not take such language; this the gen- 
tleman says, and says tnily, would not be 
an assault. But why? For a reason which 
destroys the analogy, because the words show 
an absolute pui-pose to do him no mischief at 
that time. The forbearance is not put on the 
condition of any act to be done by the party 
menaced. But suppose the assailant had 
drawn his sword, and required the other to 
fall upon his knees instantaneously and beg 
his pardon,. or he would run him through 
the body, when the gentleman shall show 
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by authority that this would not be an as- 
sault, he will have furnished a ease which 
does not present something like the appear- 
ance of analogy." 

[The respectable young gentleman (Jlr, Fin- 
ley) who last addressed the court has insist- 
ed that the words "wounding the driver" or 
"putting* his life in jeopardy by the use of 
dangerous weapons" mean the same thing; 
that the driver is, at all events to be wound- 
ed, and so wounded as to put_ his -life in 
jeopardy. To this I think it sufficient to an- 
swer that the conjunction used is the dis- 
junctive "or," and that according to all the 
rules of fair construction there were two 
cases in tM contemplation of congress,— the 
one wounding the driver,, the other putting 
his life in jeopardy by the use of dangerous 
weapons without wounding him. The aid 
which the gentleman attempts to derive to 
this construction from the act of 1799 is not, 
in' my opinion, fairly furnished. The ex- 
pression in that law is, "shall much wound 
the person having custody thereof, or put 
his life in jeopardy by the use of dangerous 
weapons." These were clearly distinct of- 
fences. In the present law, the word "much" 
is dropped, obviously because it was indefi- 
nite, and might lead to difficulties in the deci- 
sion of eases arising under it, and because 
any wounding of the driver would be suffi- 
cient to show the wicked and determined pur- 
pose of the robber; but that purpose would 
be shown with equal clearness without 
wounding the driver, in effecting the robbery 
by the use of dangerous weapons calculated 
to take the driver's life. 

[K any doubt could remain on this subject, 
it would be removed by pursuing this sec- 
tion of the law a little farther. It appears 
that robbing the mail, generally, is punished 
by the first clause of the section only with 
imprisonment for the first offence. Yet there 
were some modes of perpetrating such rob- 
bery so peculiarly obnoxious that congress 
had singled them out by express exception, 
and punished the first offence eommitted in 
either of these modes with death. Congress 
have gone still farther, and punished even the 
unsuccessful attempt to commit the robbery 
in either of these modes with imprisonment 
for three years; and the words in the sec- 
tion, in which the attempt is described, are 
intended to represent the same mode in which 
the act is described. So far as we have yet 
gone, the purpose is to punish the -offence, 
if effected. Congress next take up the at- 
tempt to commit the offence where it fails. 
In defining the different modes of such at- 
tempts, they have kept up the analogy be- 
tween the successful and unsuccessful at- 
tempts, and by a slight variation of language 
have thrown new light on the clause we are 
considering. The language of the law, where 
the offence is complete, is as follows: "If 
any person shall rob any carrier of the mail 
of the United States, or other person en- 
trusted therewith, of such mail, or of part 



thereof, such offender or offenders shall, on 
conviction, be imprisoned not exceeding ten 
years; and if convicted a second time of a 
like offence, he or they shall suffer death; 
or if in effecting such robbery of the mail, the 
first time, the offender shall wound the per- 
son having custody thereof, or put his life 
in jeopardy by the use of dangerous weapons, 
such offender or offenders shaU suffer death." 
I beg the court now to mark the correspond- 
ent description of the attempts. The words 
are these, "And if any person shall attempt 
to rob the mail of the United States by as- 
saulting the person having custody thereof, 
shooting at him, or his horse or mule, or 
threatening him with dangerous weapons, 
and the robbery is not effected," &e. Here it 
is clearly observable that the assault, gen- 
erally, meets the general description of the 
robbery, in the first sentence; secondly, that 
the shooting, in the attempt, corresponds with 
the woimding in the robbery; and thirdly, 
that the threatening the driver with danger- 
ous weapons, in the unsuccessful attempt, 
corresponds with the putting his life in jeop- 
ardy by the use of dangerous weapons. 
Thus the description of the attempt reflects 
light on the description of the act, and dem- 
onstrates that congress, by using the terms 
"putting his life in jeopardy by use of dan- 
gerous weapons," meant nothing more than 
"threatening him with dangerous weapons," 
without having in view any other use of the 
weapons, or any further degree of jeopardy. 
According to the opposite construction, it 
would appear that congress had been solicit- 
ous to punish this peculiar mode of attempt- 
ing the robbery with a peculiar punishment, 
distinguishing this kind of attempt from any 
other attempt; while the actual perpetrating 
the robbery by the use of dangerous weapons 
was left unpunished by any peculiar degree 
of rigor; thus convicting congress of an ab- 
surd, solicitude about the attempt, without 
any correspondent solicitude in relation to 
the act; and to produce this absurd conse- 
quence, you are required to adopt principles 
of construction so subtile and metaphysical, 
as to what will not constitute jeopardy, that 
there are perhaps no twelve men in the com- 
munity who will agree in their application 
to the same case. If you take the plain case 
which it seems to me was clearly before con- 
gress, that of robbing the mail upon the high- 
way by the use of weapons dangerous to life, 
every case which can arise is called, and 
the act is in perfect harmony with itself. By 
any other construction, the act is rendered 
imperfect, unjust, and absurd.] s 

THE COURT charged the jury upon the 
laws as follows: "Robbing the carrier of the 
mail of the United States, or other person in- 
trusted therewith, of such mail, by stopping 
him on the highway, demanding the surren- 
der of the mail, and at the same time show- 

s [From 2, Wheeler, Cr. Cas. 2S3.] 
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ing -weapons calculated to take life, such 
as pistols or dirks, putting him in fear of his 
life, and obtaining possession of the mail 
by the means aforesaid, against the will of 
the carrier, is such a robbing of the mail, 
and such a putting the life of the carrier or 
person intrusted therewith in jeopardy by 
the use of dangerous weapons, as will bring 
the offense within the following terms of the 
nineteenth section of the act of congi-ess of 
the 30th of April, 1810, entitled 'An act reg- 
ulating the postoffice establishment,' to wit: 
'Or if in effecting such robbery of the mail 
the first time the offender shall wound the 
person having the custody thereof, or put 
his life in jeopardy by the use of dangerous 
weapons, such offender or offenders shall suf- 
fer death.' " 

The defendants were convicted and exe- 
cuted. 

Standing mute is equivalent to a plea of not 
guilty. See U. S. v. Borger, 7 Fed. 195, affirm- 
ing above case on this point. 

[NOTE. On the trial of John Alexander and 
Lewis Hare, the two other mail robbers, who 
were charged with robbing the mail in company 
with John Thomjjson Hare, and were immedi- 
ately tried and convicted on all the counts of a 
simUar indictment, the same defence was made, 
and the court laid down the law as in the pre- 
ceding ease.] ^ 



Case No, 15,305. 

UNITED STATES v. HARE. 
[See Case No. 15,304.] 



Case No. 15,306- 

TJNITED STATES v. HARGRAVE. 
[17 Int. Rev. Rec. 39; 5 Ohi. Leg. News, 208.] 

» 

District Court, N. D. Ohio. Dec. Term, 1872. 

Counterfeiting — Degree of Likeness Neces- 
sary. 

[In determining whether defendant is guilty 
of passing counterfeit coin, the question is, not 
whether the coin was such as would deceive a 
person of ordinary skill and caution, but whether 
it was capable of, and designed to be used for, 
deceiving the incautious and unskillful.] 

The coin passed by the defendant [Wil- 
liam S. Hargrave] was similar to the genuine 
coin of the United States in size, color, mill- 
ing, and the devices on reverse and ob- 
verse sides, but differed in weight and in 
the inscriptions on either side. The indict- 
ment contained seven counts, four of which 
were framed under the act of March 3, 1825 
(4 Stat 121), and three under the act of June 
8, 1864 (13 Stat. 120). The main question 
was whether the spurious coin in question 
came under either act. 

It was claimed by the prosecution that it 
came under both,— that is; First, that it was 

« [From 2 Wheeler, Or. Cas. 283.] 



in the similitude of the genuine coin; sec- 
ond, that if considered of "original design," 
it was within the later act above cited; 
and, third, that the question was, not wheth- 
er it would deceive a person of ordinary 
skill and caution, but whether it was ca- 
pable of, and designed to be used for deceiv- 
ing the incautious and unskilful,— citing, par- 
ticularly to this point, U. S. v. Burns [Case- 
No. 14,691]. These points were much eon- 
tested. 

Geo. Willey, U. S. Atty., and H. S. Sher- 
man, Asst. U. S. Atty. 
Lockwood & Everett, for defendant. 


THE COURT (SHERMAN, District Judge) 

in its charge to the jury, maintained the- 
propositions of the prosecution, and the de- 
fendant was found guilty on aU the counts of 
the indictment, and afterwards sentenced ta 
imprisonment for five years in the Ohio peni- 
tentiary. 



Case No. 15,307. 

UNITED STATES v. HARKER. 

[3 Sawy. 237.] i 

District Court, D. Oregon. Dec. 36, 1874. 

United States Marshals — Fees in CEiitiNAL 
Cases. 

By paragraph 18 of section 829 of the Revised 
Statutes, the marshal is entitled to charge as 
part of the expense of serving a writ in a crimi- 
nal case, a per diem paid his deputy, not to ex- 
ceed two dollars per day. 

Appeal from the taxation of costs by the 
clerk. [This was an indictment against J.. 
B. Harker.] 

Rufus Mallory, U. S. Atty. 
Addison 0. Gibbs, for defendant 

DEADY, District Judge. On November 
25, 1874, the defendant was convicted by 
the judgment of this court, upon the plea of 
guilty, of being engaged in the business of 
a dealer of manufactured tobacco, without 
having paid the special tax therefor, as re- 
quired by law, and sentenced to pay a fine, 
and the costs of the action to be taxed. 

The clerk taxed the costs of the United 
States at $55.70, from which taxation the- 
def endant appeals to the . court, and asks 
that the item of eight dollars allowed the 
marshal for per diem paid deputy W. F. 
Williams, for two days employed in arrest- 
ing the defendant, in addition to his actual 
expenses for travel and fee for service of 
the warrant, be disallowed. 

Paragraph 18 of section 829 of the Re- 
vised Statutes provides that the marshal 
shall be entitled, "for expense while em- 
ployed in endeavoring to arrest, under pro- 
cess, any person charged with or convicted 

1 [Reported by L. S. B, Sawyer, Esq., and here- 
reprinted by permission.] 
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■of a crime, the sum actually expended, not 
to exceed two dollars per day, in addition to 
his compensation for service and travel," 

The compensation for serving the process 
or -warrant in this case— that is, taking the 
■defendant into custody upon it after he was 
found or reached, is fixed by the first para- 
graph of this section at two dollars. The 
■expenses incurred In traveling from the 
place where the writ issues to the place 
where the defendant is arrested, is provided 
for in the last paragraph of this section; 
which directs that the marshal may, at his 
■election, receive mileage for such travel or 
his "actual traveling expenses." 

But compensation for the time employed 
in traveling to make an arrest, is a different 
matter and a .very important one to the 
marshal. It may take a week's travel to 
make an arrest in this distiict. No person 
•can De found to undergo this labor and loss 
■of time, to make an arrest, for his mere 
actual traveling expenses and the fee for 
serving the writ in ease an arrest is made. 
The time employed in making an arrest is 
also to be paid for at not exceeding two 
dollars per day, taking into consideration 
the value and responsibility of the duty to 
be performed. This expense is specially 
provided for in paragraph 18, supra, which 
enacts that the marshal shall receive on 
that account a sum not exceeding two dol- 
lars per day. The traveling expenses and 
the fee for making the service are pre- 
scribed in the last paragraph of the section; 
and it is stated in paragraph 18 that the 
expense therein provided for is "in addition" 
to these. The only or most manifest ex- 
pense to which this paragraph can refer, 
is the expense incurred in employing a depu- 
ty at a reasonable per diem, in addition to 
his traveling expenses and fee for service, 
to make the arrest 

The marshal cannot make all or but few 
arrests in person, and therefore must em- 
ploy a deputy to perform the service. This 
he cannot be expected to do unless he pays 
the deputy for the time actually employed. 
This per diem or compensation of the depu- 
ty is a necessary expense of serving the 
warrant. It is therefore incurred by the 
marshal in making or endeavoring to make 
an arrest, and is provided for in paragraph 
18, supra. 

Section 837, Kev, St., having provided that 
the marshal of this district shall receive 
■double fees, the maximum sum allowed for 
this expense in this district is four dollars 
per day. I do not think, as a rule, tnat this 
Is an unreasonable allowance per day for 
the services of a proper person while em- 
ployed in traveling over the eoimtry by any 
and all modes and in all seasons, upon the 
responsible and, sometimes, hazardous du- 
ty of making arrests in criminal cases. 
The motion is denied, and the taxatien of 
the clerk affirmed. 



Case "No. 15,308. 

UNITED STATES v. HARMISON. 

[3 Sawy. 556.] i 

District Court, D. Oregon. Jan. 3, 1876. 

Autrefois CoNrioT— Jcdoment. 

1. A plea of autrefois convict to an indictment 
charging the defendant with knowingly receiving 
gold dust stolen from the mails is sustained 
by evidence of a previous conviction of the 
crime of stealing the same dust from the mails 
upon the ground that the thief could bot receive 
stolen goods from himself, and that his receipt 
and possession of the property, as such, was an 
integral part of the crime of larceny, of which 
he was already convicted. 

2. A court has power to set aside or modify its 
judgments, in botiti civil and criminal cases, dur- 
ing the term at which they were given. 

[Cited in Harris v. State, 24 Neb. 807, 40 
N. W. 319; State v, Daugherty, 70 Iowa, 
446, 30 N. W. 685.] 

3. The legislature may carve out of a single 
transaction several crimes, but where a party is 
convicted of two crimes carved out of substan- 
tially one transaction, that fact ought to he con- 
sidered in fixing the measure of his punishment. 

[Cited in TJ. S v. Byrne, 44 Fed. 189.] 

[This was an indictment against Andrew 
J. Harmison, upon the charge of knowingly 
receiving gold dust stolen from the mails.] 
Motion to have the defendant's sentence re- 
considered, and the measure of punishment 
readjusted. 

William H. EflBnger and James D. Fay, for 
the motion. 
Bufus Mallory, contra. 

DBADY, District Judge. Late in the even- 
ing of Tuesday, December 21, the defend- 
ant was found guilty of embezzling a mail 
pouch from the United" States mail on the 
stage between Roseburg and Levins' station, 
in Southern Oregon, and stealing three cans 
of gold dust therefrom. On the next mom- . 
ing the case of the United States against this 
defendant and Sarah J. Montgomery, for re- 
ceiving the same dust, knowing it to have 
been so stolen, was called for trial. [Case 
No. 15,800.] The defendant then asked leave 
to withdraw his plea of not guilty to the sec- 
ond indictment and plead autrefois convict 
thereto. Leave was granted, and after ar- 
gument the plea was held good, upon the 
ground that the thief could not receive stolen 
goods from himself, and that his receipt and 
possession of the property as such, was an 
integral part of the crime ^f larceny, of 
which he had been already convicted. But 
to enable the defendant to maintain this plea 
of autrefois convict, and thereby avoid a sec- 
ond trial for a part of the same offense, he 
was first compelled to ask the court to pass 
sentence and give judgment of conviction in 
his case without further inquiry into the 
circumstances of it Accordingly the court 
sentenced him to eight years' imprisonment 

1 [Reported by L. S B. Sawyer, Esq., and 
here reprinted by permission.] 
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in the penitentiary, and ordered the execu- 
tion of the sentence to be stayed until the 
further order of the court. 

It is the settled practice of this court where 
a discretion is given it, as to the extent of 
the punisliment to be imposed upon a party, 
to hear evidence of any circumstances which 
may properly be taken into view, either in 
mitigation or aggravation of such punish- 
ment. A similar mode of proceeding is pre- 
scribed for the state courts in like cases in 
sections 204r-207 of the Oregon Criminal Code. 
The term at which this judgment was given, 
not having yet passed, the power of the court 
to set it aside or modify it, is undoubted. 
The supreme court in Ex parte Lange, 18 
AVall. [85 U. S.] 16.7, announce the general 
rule upon the subject in these words: "The 
general power of the court over its own 
judgments, orders and decrees, in both civil 
and criminal cases, during the existence of 
the term at which they were first made, is 
undeniable." 

On Thursday, and immediately after the 
trial of the indictment against Sarah J. Mont- 
gomery had resulted in a verdict of "Not 
guilty," the defendant made this application, 
and it appearing from the facts in the case 
that the defendant, by no fault of his own, 
had been deprived of the opportunity to offer 
evidence of circumstances in mitigation of 
his punishment, it was granted. On the re- 
consideration of the motion to fix the pun- 
ishment, the defendant was examined as a 
witness on his own behalf, and cross-ex- 
amined by counsel for the United States. 
(Here the court stated the testimony of the 
defendant, and considered its probability.) 

On the whole, and for the purposes of the 
question before the court, I am constrained 
to regard the defendant, however guilty, as 
neither the sole nor principal party in the 
transaction. Still, upon his own admission 
and in contemplation of law, he is guilty of 
embezzling the pouch and stealing the dust 
therefrom. What he assisted another to do, 
he is technically guilty of doing himself. 

When sentence was pronounced upon the 
defendant for fom- years' imprisonment for 
each ofEense, the court had no time or op- 
portunity to examine into the mattex*, and 
supposing he would not be called for sen- 
tence until after the trial of the indictment 
for receiving the dust, and probably not un- 
til after tire disposition of a motion for a new 
trial, I had not given the matter any par- 
ticular consideration. 

Section 5467 of the Revised Statutes, upon 
which this indictment is found, is far from 
being as clear and distinct as it should be. 
But I think it probable, and so charged the 
jury, that the legislature intended to make 
the act of taking a sack from the mail and 
abstracting its contents, two separate and 
distinct offenses, although, as in this case, 
done by the same person and at the same 
time, Th«re is no doubt but that the legis- 
lature may carve out of a single transac- 



tion several crimes, and this seems to be the 
effect of the statute in this case. Yet, it is 
certain, that morally speaking, there was but 
one crime committed— one criminal transac- 
tion—in taking this pouch and appropiiating 
its contents, and as the law has carved two 
offenses out of it, for both of which the de- 
fendant has been found guilty, the court, in 
fixing the measure of his punishment, ought 
to take that fact into consideration. There- 
fore, in consideration of the premises, the 
defendant is sentenced for the crime of em- 
bezzling the mail sack intrusted to his care, 
to five years' imprisonment at hard labor, 
this being the maximima punishment pro- 
vided for the offense; and for the crime of 
taking the gold dust from the sack already 
so embezzled he is sentenced to one year's 
imprisonment at hard labor, that being the 
minimum punishment provided for the of- 
fense, and it is also ordered that this judg- 
ment be executed in the penitentiary of this 
state. 



Case Wo. 15,309. 

UNITED STATES v. HARRIES et al. 

[2 Bond, 311.] i 

Circuit Court, S. D. Ohio. Oct Term, 1869. 

Indictment fob Violations op Internal Reve- 
nue Laws — Fraudulent Removal of Spikits 
~ Presumptions — Accomplices~"Witnesses. 

1. In the trial of an indictment for the fraudu- 
lent removal of distilled spirits from the dis- 
tillers' bonded warehouse, under section 45 of 
the internal revenue act of July 13, 1866 [14 
Stat. 163], it is not necessary for the United 
States to prove that the warehouse, from which 
is is averred the spirits were removed, had been 
designated, or authorized as such, by an officer of 
the revenue department. 

2. The court will take notice, judicially, that 
the statute requires every distiller to provide 
such a warehouse: and a jury may legally act 
on the presumption that the distiller had com- 
plied with the law, and has a warehouse as re- 
quired by the statute. 

3. In the case of a joint indictment against 
two or more for a statutory misdemeanor, those 
charged with the offense, though not personally 
present at the commission of the unlawful act 
specifically alleged, may be found guilty as prin- 
cipals in the second degree, if the evidence sat- 
isfies the jury they were cognizant of, and par- 
ticipants in, the fraud. In such a case, the law 
regards them as constructively present at the 
commission of the unlawful act. 

4. The evidence proving the guilty complicity 
of the defendants, must relate to facts occurring 
before the commission of the criminal act; and, 
in the absence of such testimony, there can not 
be a verdict of guilty solely on proof of occur- 
rences subsequent to the commission of the of- 
fense; but such evidence may be taken into con- 
sideration by the jui-y as explanatory of, or 
throwing light upon, the prior evidence. 

5. An accomplice in a crime is not disquali- 
fied from being a witness; but Iiis evidence is 
to be received with great caution; and, as a gen- 
eral rule, especially in crimes involving great 
moral turpitude, Li to be wholly disregarded as 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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unworthy of credit, unless corroborated by credi- 
ble testimony. 

6. The willful false statement of a witness as 
to a fact material in the ease, may be a ground 
for the rejection of his entire evidence, except 
such as is corroborated by credible evidence. 

Warner M. Bateman, U. S. Dist. Atty. 
H.-L. Burnett and Robert Christy, for de- 
fendants. 

LEAVITT, District Judge (charging jury). 
This case is an indictment against Williaia 
HaiTies, X R. Huston, H. P. Lane, J. R. Miner, 
and John Gallagher. Harries, Huston, and 
Lane are the only defendants now on trial, and 
your verdict will, therefore, decide the guilt or 
innocence of these three defendants. They 
are charged in three counts with a criminal 
violation of different provisions of the in- 
ternal revenue laws. The first count char- 
ges the removal of ninety-four barrels of dis- 
tilled spirits from the distillery of A. O. 
Campbell, and the rectifying distillery of H. 
P. Lane, with intent to defraud the United 
States, by evading the payment of the duty 
or tax imposed by law. The gecond count 
is substantially like tlie first, except that it 
alleges the fraudulent removal of the spirits 
to have been from the bonded warehouse of 
A. 0. Campbell, instead of the distillery. 
The third count charges the unlawful re- 
moval of the spirits after sunset, and before 
sunrise, in violation of law. The first and 
second counts are based on section 45 of the 
act of .Tuly 13, 1866. Without detaining you 
to recite the entire section, which has been 
so often read in your hearing, it will be suffi- 
cient to call your attention to one clause, 
which is in these words: "And any person 
who shall remove, or who shall aid or abet 
in the removal of any distilled spirits from 
any warehouse, otherwise than is allowed by 
law, shall be liable to a fine of not more than 
$1,0CK), or to imprisonment for not less than 
three, or more than twelve months." 

As to the first count, it is conceded by the 
district attorney that there is no evidence 
tending to show there was any removal of 
spirits from the distillery of Campbell. And, 
as to that count, it is not to be taken into 
consideration by tbe jury. Their inquiiy, 
therefore, as to the removal of spirits, will 
be limited to the second count, charging the 
unlawful removal to have been from the 
bonded warehouse of Campbell. And the 
points of inquiry for the jury on this count 
will be: First. Is the proof satisfactory to 
establish the fact of a removal? Second. 
Were the defendants now on trial connected 
with the unlawful removal charged? Third. 
Was the removal with intent to defraud the 
United States of the legal duty or tax im- 
posed? To justify a verdict of guilty on the 
second count, the jury must find these in- 
quiries in the afiirmative. And, as to the 
first, the fact of removal from the bonded 
warehouse, I tmderstand, is not controvert- 
ed; nor is it denied that the duty or tax on 



the spirits was not paid. And, just here, I 
may notice a proposition urged by the coun- 
sel for defendants, and on which the "court 
is requested to instinct the jury, namely, 
that there can not lie a verdict of guilty in 
this case without proof by the United States 
that the bonded warehouse named in the in- 
dictment, and from which it is alleged the 
spirits were unlawfully removed, was a 
bonded warehouse, sanctioned or authorized 
expressly by the proper officer of the govern- 
ment. But while it is undoubtedly neces- 
sary to a verdict of guilty that the allega- 
tion respecting the bonded warehouse should 
be proved, it is not necessary for the govern- 
ment to prove that it was selected or au- 
thorized as such by any direct official act. 
It appears clearly that the bonded warehouse 
of A. O. Campbell was known and recog- 
nized as such by these defendants. And the 
court and jury will take notice that the law 
in force at the time of this transaction, re- 
quired every distiller of spirits to provide 
,such a warehouse in connection with his dis- 
tillery. And the jury may legally presume 
that Campbell had provided a warehouse, as 
he was required by law to do. I am not pre- 
pared, therefore, to withdraw this case from 
the consideration of the jury on the mere 
technical point made by counsel. 

As indicated in the outset, it is not tbe pur- 
pose of the court to detain the jury by a re- 
cital of, or a reference to, the mass of testi- 
mony which has been introduced. It would 
be wearisome and unprofitable. It seems to 
be conceded by counsel, that the spirits in 
question were removed from the warehouse 
connected with Campbell's distillery, and 
were put on board a canal-boat; that it was 
taken down the canal from- the distillery, 
through Dayton to Hamilton; that it was 
ti-ansferred to another canal-boat and 
brought back to Dayton, where it was un- 
loaded and deposited at the rectifying estab- 
lishment of the defendant Lane. The sole 
issue in the case is, therefore, whether there 
was fraud in the removal of the spirits in 
which these defendants participated; wheth- 
er, in other words, there was an intent, of 
which they were apprised, by this manage- 
ment, to evade the payment of the duty. 
That the spirits found their way into the 
market, and were sold without the payment 
of any tax, is not disputed. 

It is an important inquiry for the jury, 
whether, on the supposition, the fraud char- 
ged was perpetrated, these defendants, by 
■the evidence, are so far connected with, and 
implicated in, the fraud as to require a ver- 
dict of guilty as against them. It is not 
proved or claimed that any of the defend- 
ants were personally present at the removal 
of the spirits from Campbell's warehouse. 
The jury will doubtless remember the cir- 
cumstances connected with this removal, and 
the persons present and aiding in it. As I 
have remarked, there is no proof that the 
defendants, or any of them, were of the num- 
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ber. It is, however, urged most earnestly, 
by the counsel for the TTnited States, that the 
defendants were cognizant of the fraud, and 
so connected with it, that they are legally 
guilty of the offense charged in the indict- 
ment, under section 45 of the statute to 
which I have before referred. 

These defendants are jointly indicted. All 
or any one of them, if legally Implicated in 
the fraud charged, may be found guilty. 
And if the jury jEind from the evidence that, 
although they were not personally present at 
the unlawful removal of the spirits, they 
were aware of the removal, and in any way 
aided or abetted such removal by any con- 
cert or arrangement for that purpose, with 
the intent to evade the tax, they may be held 
legally guilty as charged in this indictment. 
The main facts urged by counsel as justi- 
fying the conclusion that they are legally 
implicated in the fraud, are that they, or 
some of them, were the owners of, or inter- 
ested in, the spirits in question, and had a 
direct interest in evading the payment of the 
tax; and that they, or some of them, had an 
agency in, or took part in, the means by 
which the spirits were to be fraudulently re- 
moved, as by hiring the canal-boat for the 
purpose, giving orders or directions as to the 
removal, and other acts, to which I will not 
specially advert. It will be for the jury to 
decide whether, from the evidence, the de- 
fendants, or any of them, are fairly charge- 
able with complicity in the alleged fraud. 

.The offense charged in this indictment is 
not in law a felony, but a misdemeanor. And 
it is well settled, as a legal principle, that in 
misdemeanors, all are principals in the first 
or second degree. Those guilty in the lirst 
degree are those personally present at the 
commission of the offense. Those guilty as 
principals in the second degree are such as 
are not personally present, but who are so 
connected with the offense charged, that, m 
the eye of the law, they are constructively 
present, and therefore legally guilty of the 
act. In this view of the law, it will be com- 
petent for the jury, if the proof warrants the 
conclusion of guilt, to find a verdict against 
these defendants, as principals in the second 
degree. But the court charge that the evi- 
dence of the guilty complicity of these defend- 
ants mustbe based on the facts proved, as oc- 
curring prior to the commission of the offense 
charged. In other words, xjnless there is 
some evidence proving the connection of the 
defendants with the criminal acts charged 
before the commission of the offense, there 
can not be a verdict of guilty upon proof of 
subsequent acts. If the evidence in this 
case was solely of facts occurring after the 
removal of the spirits, though it might estab- 
lish the fact of prior knowledge that the re- 
moval was to be accomplished, or their ap- 
proval of the removal when effected, the de- 
fendants could not be found guilty imder this 
indictment. But in connection with proofs of 
the complicity of the defendants in the 



fraud, prior to its actual commission,' the ju- 
ry may properly consider subsequent facts 
in evidence, giving character to, or explana- 
tory of, the prior facts proved. 

And here it becomes my duty to state to the 
jury my views as to the weight and effect to 
be given to the testimony of Huffman, a wit- 
ness introduced by the United States against 
these defendants. The jury win probably, 
have no hesitancy in concluding that the 
charge of fraud as against some, if not all of 
these defendants, is clearly made out, if they 
credit the testimony of Huffman. It is stren- 
uously insisted, however, by the district at- 
torney, that independent of the evidence of 
Huffman, there is sujfficient to warrant a ver- 
dict of guilty against these defendants. It 
is claimed, also, by the government, if the 
jury should have doubts as to the sufficiency 
of the proof, excluding his testimony, they 
will be warranted in giving it credit, and can 
not do otherwise than find a verdict of guilty. 
In this aspect of the case, it may, therefore, 
be important to call the attention of the jury 
to the law bearing on the question of the 
credibility of Huffman's evidence. He is, 
by his own admission, a participant in th& 
fraud for which these defendants are indict- 
ed. He was interested" in the distilled spir- 
its, and had knowledge of the fraud by which 
they were to be sold without payment of the 
legal tax. And he proves condusively that 
Harries and Huston and Lane were apprised 
of, and aided in, the illicit removal of the 
spirits for a fraudulent purpose. But the 
counsel for the defendants urge that the jury 
must wholly ignore Huffman's testimony, for 
the reason that he was an accomplice in the 
crime charged, and, by law, is not entitled to 
credit as a witness. 

I shall very briefly state my views of the 
law on this point. There can be no question, 
that Huffman, as a witness in this case, is 
before the court and jury under circumstan- 
ces, w^hich, in the estimation of the law, are 
suited to impair his credit. He is in the po- 
sition of an accomplice, that is, one guilty of 
the crime charged, and his guilt is establish- 
ed by his own admission. It appears he had 
been indicted for his participation in frauds 
on the revenue. And while the indictment 
was pending, by direction of the commission- 
er of internal revenue, upon his making a fuJl 
disclosure of his knowledge of frauds on the 
government In the vicinity of his residence, 
he was assured he would be protected from 
punishment for his part in those frauds. In 
felonies — crimes involving the deepest hue 
of depravity and moral turpitude— the testi- 
mony of an accomplice is more open to im- 
peachment than in mere misdemeanors, or 
offenses of a less revolting character. In the 
former class of crimes, a jury ought, in no 
case, to convict on the uncorroborated evi- 
dence of an accomplice. There may be some 
rare exceptions to this rule, but as a general 
proposition it is well founded. The case be- 
fore the jury, as already remarked, is an in- 
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-dictment for a misaemeanor, to which the 
rule referred to, does not apply with the 
same force. In the ease of a felony or a mis- 
•demeanor, before conviction, an accomplice 
is not disqualified from heing a witness, but 
in either case, indeed in all cases, his testi- 
mony is to be received with great caution. 
And unless corroborated, or there are such 
■circumstances in the case, as to relieve the 
witness from suspicion, and induce a jury to 
give him credit, it is the safer course to re- 
ject his testimony. The law is jealous of its 
own purity, and will not lend its sanction or 
countenance to anything implying moral tur- 
pitude. It will not be blind to the taint of 
■crime in a witness, who is himself guilty, 
4ind who seeks by his testimony to implicate 
•others in his admitted guilt 

But if an accomplice is used as a witness, 
imd his testimony in its material parts is 
■corroborated by other credible witnesses^ 
there is, of course, no reason why it should 
not be received as truthful. " And as applica- 
ble to the testimony of Huffman, if the jury 
believe he is supported in his statements by 
■other witnesses, the jury wUI give them full 
•credit The credit of this witness is also 
Impeached by the counsel for the defendants, 
on the gi'oimd that his evidence given before 
you is conti*adictory, and that the evidence 
■of other witnesses directly impugns and falsi- 
fies his testimony. It will be for the jury to 
say whether these objections to HufEman's 
evidence have any just foundation. If a wit- 
ness in testifying contradicts himself in any 
material statement, it will impair his credit 
with a jury. Or, if a witness as to a mate- 
rial fact is proved to have uttered a delib- 
■erate falsehood, it may justly a ju.ry in re- 
jecting all his testimony as false. The rule 
of law is, that a witness who willfully falsi- 
fies as to one fact stated by him, may have 
been false in every other statement. But I 
bave detained the jury too long in the con- 
sideration of the question of credibility. it 
is a question, of which the jury are the solo 
judges, and to them it is referred. I have 
set forth merely some" general principles of 
law for their guidance, in the exercise of 
their judgment on the question. 

I have only now to remind the jm-y that 
the ease submitted to them is one of great in- 
terest, both to the government and to the de- 
fendants. If they are guilty of the offlense 
charged, it is important that the law should 
be enforced, and the rights of the public pro- 
tected. If they are not guilty, they have a 
right to a verdict which shall relieve their 
persons, their property, and their reputations 
from all the effects of the pending charge. 
I commend the case to the deliberate consid- 
eration of the jury, reminding them that 
though whisljy frauds, as they are termed, 
have been numerous in our countiy, almost 
beyond the power of computation, and al- 
though the government has been defrauded 
of many millions by their commission, yet 
judicial cases involving those frauds, are to 
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be disposed of according to the inflexible 
principles of law, fairly and justly applied 
to the legal proofs in each individual case. 

I have not deemed it important to direct 
jovi attention specially to the third count in 
the indictment That count charges the remov- 
al of the spirits in the night-time, or between 
sunsetting and sujirisiiig, in violation of law. 
If the jury find the defendant guilty of com- 
plicity in the fraud charged in the second 
count, it will not be necessary for them to 
inquire as to the charge in the third count. 
This being a criminal prosecution, there 
could not be a conviction on the third count, 
without proof of a fraudulent intent; and if 
such intent appears to the satisfaction of the 
jury, they may base a verdict of guilty on 
the second count, taldng cjjre to find the 
defendants not guilty on the first and third 
counts. It is hardly necessary to remind rhi> 
jury, that if they find a part only of the cf«J- 
f endants on trial are guilty, they, may find a 
verdict of not guilty as to such as are not im 
plicated in the fraud charged. 

The jury after hein^ out several hours re- 
ported their inability to agree on a verdict, ~ 
and were discharged by the court 
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Circuit Court, N. D, California, Aug. Term, 
1857. 

Actions against Debtors op the United States 
— EviUENCE— Transcripts from Departments, 

1. Congress, in derogation of the common law, 
have made transcripts from the departments at 
Washington, evidence against public debtors. 

2. Their mode of authentication, as prescribed 
by law, must be strictly pursued. 

3. They are, when so authenticated, prima fa- 
cie evidence of indebtedness to the United States. 

4. The omission to give in the account the dis- 
allowed credits, under the circiunstances of this 
case, did not render the transcript incompetent 
as evidence under tlie post-oflSce act of July 2, 
1836 [5 Stat. 80]. 

At law. 

P. Delia Torre, U. S. Atty. 
Glassell & Leigh, for defendants. 

McAllister, circuit Judge. This action 
was brought upon a postmaster's bond. A 
jury trial was waived by the respective par- 
ties, and the case submitted upon the law 
and facts to the court, with the stipulation 
that the determination of the court should 
be entered as its judgment, not only in this 
case, but similar judgments entered in the 
case of U. S. v. Harrill, and in the case of 
U. S. V. Jobson, pending in this court. 
Two bonds were given in evidence on the 
trial, and certain transcripts of statements 
of accounts from the post-office department 
were proffered. These latter "were objected 

1 [Reported by Cutler McAllister, Esq.] 
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to, on the ground that they were incompe- 
tent and insufficient No evidence was given 
hy the defendants. 

The question is as to the competency of 
these transcripts, and whether they are suf- 
ficient to sustain the present action. The 
acts of congress which make transcripts 
from the departments at Washington evi- 
dence against public debtors, introduced a 
new rule of evidence; but it has long since 
been decided by the supreme court that the 
legislature had the power to establish new 
rules of evidence, in derogation of the com- 
mon law, by making such documents evi- 
dence. All that is required is that the mode 
of authenticating them, as prescribed by 
law, must be strictly pursued. 

It is objected. to the authentication of the 
account, that the certificate annexed does 
not declare the account to which it is an- 
nexed to be a "statement" of the account. 
The law which makes the statement of the 
account evidence, prescribes no form of cer- 
tificate. In its eighth section it directs that 
the auditor of the treasury for the post- 
office department, shall credit and settle all 
accounts arising in his department, and cer- 
tify the same to the postmaster general; 
and in the fifteenth section it declares that 
in every case of delinquency a stjftement of 
the account so certified shall be admitted. 
In this case, the auditor certifies "the above 
to be a true and correct copy of the accoimt 
of Drury D. Harrill, late postmaster at 
Shasta, California, as audited and adjusted 
at this office." A certificate that it is a true 
and correct copy of the account as audited 
and adjusted, is more specific than one 
would have been had it certified generally 
it was a statement of the account There is 
no defect in the mode of authentication. 

The principal ground of objection is that 
the account does not exhibit on its face the 
items of credit which had been allowed to 
the party. In the case of U. S. v. Hodge, 
13 How. [54 U. S.] 478, it is decided that the 
fact that the items of credit disallowed 
were not set forth on the face of the ac- 
count, did not invalidate it as competent 
and legal testimony. It is difficult to ascer- 
tain why the omission of allowed credits 
should have that effect. The omission to 
set forth, item by item, each item of either 
class of credits, would not render less com- 
petent the accounts as evidence, though the 
omission might interfere with their suffi- 
ciency as testimony in the face of counter- 
evidence. They still are statements properly 
certified by the proper officer, and as such 
are competent testimony under the law. 
Not only such statements duly certified are 
made evidence but so are all other papers 
pertaining to the account, certified in like 
manner. Each in itself, and independently 
of all others pertaining to the account, is 
competent evidence. They are not less so 
because unaccompanied by other documents. 
In the case of Postmaster General v. Rice 



[Case Xo. 11,612], an account was given in 
evidence, the action being on a postmaster's 
bond. In relation to the former, the court 
say, "That shows the various balances due 
and owing at thi end of each quarter." It 
was the only evidence offered on the part 
of the United States. It was objected to; 
and the court charged the jury that in giv- 
ing their verdict they were to consider the 
document as legal evidence of the facts it 
contained, and as such, it established prima 
.facie the debt as due to the United States. 
That case is more conclusive, as Judge Hop- 
kins, who made the charge, had previously 
excluded as evidence a ti-anscript from the 
treasury under the act of March 3, 1797 [1 
Stat. 512]. This" was done in the case of 
U. S. V. Patterson [Case No. 16,008]. The 
learned judge placed his decision on the 
language of that act, . which requires "a 
transcript from the books and proceedings 
of the treasury," certified, «S:e., which lan- 
guage he considered intended a certificate of 
the whole accounts as they appear in the 
books of the treasury, together v/ith all the 
proceedings which have been had concern- 
ing them. In the subsequent case of Post- 
master General v. Rice [supra], tlie judge, in 
view of the difference between the phrase- 
ology of the act of March 3, 1797, and the 
thirty-first section of the post-office act of 
1825, says of the latter; "It certainly was 
the intention of that act to substitute a 
statement of the settled account instead of 
copies of the accounts current," &c. 

In Jones v. U. S. 7 How. [48 U. S.] 681, 
an account, the debit side of which was 
similar to the one before us, was given in 
evidence. "With the exception of dates and 
amounts, the debit side of the account ex- 
hibited only the quarterly balances, and was- 
in every particular like the account offered 
in evidence in this case. Although elabo- 
rately argued for the defendant no objection 
was made to the mode of stating the ac- 
count. It is true, as urged by counsel, that 
Mr. Justice Daniel, in the ease of U. S. v. 
Hodge, 13 HoAV. [54 U. S.] 485, uses the fol- 
lowing language: "It is true that the cases- 
above mentioned did not arise upon the 
statute regulating the post-office department; 
but they involved the construction of the 
act of March 3, 1797, the import of which, 
and indeed the language thereof, mutatis 
mutandis, are identical with those of the act 
of 1836 regulating the post-office depart- 
ment." Id. 485. The learned judge was en- 
deavoring to show, by reference to decided 
cases under the act of March 3, 1797, the 
admissibility of the account before the court, 
in a post-office case; and to illustrate their 
applicability, made the above observation as 
to the similarity of the phraseology between 
the two statutes. The decision of the court 
was, that under the principles enunciated 
in the decisions under one act, a certified ac- 
count was admissible in a post-office case. 
It is urged by counsel that the supreme court 
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has fixed the identity of the language of the 
two acts. It cannot be considered that the 
readings of one of the judges arguendo is 
the decision of the court. 

A comparison of the language of these two 
statutes, will exhibit a difference. The act 
of March 3, 1797, requires "a transcript from 
the boolis and proceedings of the treasury," 
to be certified.^ The fifteenth section of the 
post-office act of July 2, 1836, declares that 
in every case of delinquency "a statement of 
the account, certified as aforesaid, shall be 
evidence; and the court trying the same 
shall be thereupon authorized to enter judg- 
ment and award execution." Judge Hop- 
kinson recognized a clear distinction between 
the language of the act of March 3, 1797, 
the post-office act of ISIO [2 Stat. 592], and 
that of 1825 [4 Stat 102], and acted upon 
such difEerence, as we have seen in the ad- 
verse decisions made by him. The differ- 
ence between the two first-mentioned acts 
of congress is quite as great as that which 
occurred between the act of March 3, 1797, 
and the post-office acts under his considera- 
tion; and it controlled his judicial action. 
There can be no doubt of the competency 
of the testimony offered in this ease, if we 
look to the post-office act of 1836. But, if 
viewed under the decisions made by the su- 
preme court in construing the act of March 
3, 1797, its admissibility is almost equally 
free from doubt. 

As this question is one of great practi- 
cal importance in the transactions between 
the government and individuals, I deem it 
proper to refer to certain eases relied on 
by counsel for defendant; as an inaccu- 
rate analysis of them will obscure a sub- 
ject which ought to be clearly understood. 
Much stress is laid upon the language of Mr. 
Justice McLean in U. S. v. Jones, 8 Pet. [33 

■ U. S.] 375, that "the act of congress in mak- 
ing a transcript from the books and pro- 
ceedings of the treasury evidence, does not 
mean the statement of an account in gross, 
but a statement of the items, both debits 
and credits, as they were acted upon by the 
accounting officers of the department." 
The extent of what was determined by this 
language is to be known by referring to 
the state of things to which it was intend- 
ed to apply it. The item objected to was 
in these words: *'To accounts transferred 
from the books of the second auditor for 
this sum, standing to his debit under the 
said contract on the books of the second au- 
ditor, transferred to his debit on those of 

' this office, $45,000." Here is a gross amount 
of accounts, of what number or their sever- 
al amounts does not appear, no debit nor 
credit items, — all thrown together in one 
office and transferred in the aggregate to 
another. U. S. v. Patterson [Case No. 16,- 
008], another case relied on, was where th(5 
account offered and rejected contained char- 
ges of gross amounts, referring to certain 
reports of file in the department. In TJ. i5. 
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V. Edwards [Id. 15,026]. the form of the ac 
count is not given. The court say it was 
objected to "because several items in the 
account, amounting to more than the bal- 
ance claimed, were charged as balances 
found due by the officers of the treasury." 
It was doubtless rejected on that ground. 
The principle is enunciated in U. S. v. Bu- 
ford, 3 Pet. [28 XT. S.] 12, and U. S. v. 
Jones, 8. Pet. [33 U. S,] 375, that an ac- 
count staffed at the treasury department 
under the act of March 3, 1797, is evidence 
only of items disbursed through the ordi- 
nary channels known officially to the ac- 
counting officers, and appearing on their 
books. This is undoubtedly correct, and ap- 
plies to either act,— that of March 3, 1797, 
or the post-office act of July 2, 1836. So, 
an account duly certified is no evidence 
against a collector or postmaster of the 
payments of moneys indirectly to him 
through the intervention of a third party, 
nor of a balance due on a former account, 
nor of items transferred from the account of 
any other pers,on, nor of items re-charged 
which had been before credited. 

We have adverted to all the restrictions 
upon the admissibility of a transcript as 
evidence, and now turn to the account of- 
fered in this case. It is precisely similar 
.to the one which was before the court in the 
case of Jones v. U. S., 7 How. [48 TJ. S.] 
681, and not even objected to; and alsu in 
the case of Postmaster General v. Rice [Case 
No. 11,312], where the court charged the 
jury they were to consider it "as legal evi- 
dence of the facts it contained, and as such, 
it established prima facie the debt as due 
to the United States." In the account of- 
fered in evidence, the balances both on cred- 
it and debit side are given at the end of 
each quarter, as due on the quarterly re- 
turns of the party as postmaster. The ac- 
count is not obnoxious to the objection thax 
there is a general balance stated. It is an 
accoimt settled as it stood at the end of each 
quarter, and there are items corresponding 
as to time of settlement with those "which 
. must appear on the books, of the postmaster, 
and consequently are susceptible of com- 
parison and correction. These several items 
of debit are on the debit side of the official 
returns of the postmaster, founded on his 
own quarterly returns rendered by him in 
pursuance of law. 

The main objection to the account is, 
that in the adjustment of balances as due 
on the quarterly returns, each item of credit 
allowed should have been set forth, in or- 
der to enable the party to ascertain those 
credits which had been disallowed. Now, 
such knowledge (if it were necessary to in- 
sert the credits), would have been more di- 
rectly afforded by setting forth the disal- 
lowed credits themselves. This, the su- 
preme court have decided, it is unnecessary 
to do, in U. S. v. Hodge, 13 How. [54 U, 
S.] 478. If that tribunal did not consider the 
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alleged necessity of inserting the disal- 
lowed items of credit so great as to InTali- 
date tlie account as testimony if such 
ci'edits were omitted, how can this court ex- 
-clude it because the allowed items of cred- 
its are not inserted? In truth, no such jxe- 
<;essity exists. The whole of the items are 
based upon the party's own quarterly re- 
turns. Under the law, the accounting offi- 
cer adjusts them; and the party, if ag- 
grieved, is allowed twelve months within 
which to appeal to the controller general 
from such adjustment The quarterly re- 
turns themselves, where any items are dis- 
allowed, are, by the regulations of the de- 
partment and the law, to be transmitted to 
the postmaster. It is to be presumed, in the 
absence of all testimony to the contrary, 
that the officer did his duty; that the bene- 
fit of the appeal was extended to the party 
in this as in every other case; and that the 
quarterly returns, if any credits had been 
disallowed, have been transmitted as ad- 
justed to the party. Again, the debit side of 
this account is based upon quarterly returns 
made by the party himself, and furnished 
to the department. They are necessarily 
made at the end of each quarter, from the 
Tjooks of the post-office. If he does not 
tnow to what credits he is entitled, who 
4oes? Yet it is on this ground, viz., that 
this information should be conveyed to him, 
on the face of the account, that the court 
is asked to exclude the testimony as in- 
-eompetent. If there has been any error in 
the adjustment of his quarterly returns, and 
the party has omitted to avail himself of his 
right of appeal, or the exercise of it has 
proved fruitless, he could have compelled 
for correction the production of them by no- 
tice, as was done in the case of Hoyt v. U. 
S., 10 How. [51 U-. S.] 109. If not produced, 
he could have availed of his legal rights, 
and obtained any credit to which he was en- 
titled, and which had been improperly dis- 
allowed; or prove error' in any item with 
which he had improperly charged himself 
in his quarterly returns; or lastly, have es- 
tablished his claim to any credits not previ- 
ously preferred for some reason, for which 
the act of congress dispensed with previous 
presentation. It has not been brought to the 
notice of the court that the officers of the 
•department have been derelict in their du- 
ty; that the party has not been furnished 
with his adjusted quarterly returns; or lo 
what items of credit the party is entitled 
which have been disallowed. Had sucJi 
showing been made, this court, under the 
discretion confided to it by the act of con- 
gress, would have given such direction to 
this case as would have placed the defend- 
ant in the position the law presumes him 
now to occupy in the absence of any such 
showing. 

If this testimony is competent, is it suffi- 
<;ient to sustain the present action? , It 
would seem that where the law makes tes- 



timony competent, it is prima facie evi- 
dence of a fact, and becomes satisfactory 
in the absence of all other. Such evidence 
throws the burthen on the opposing party; 
and if no opposing evidence is offered, the 
jury are bound to decide in favor of the 
presumption. A contrary verdict would be 
set aside. 1 Greenl. Ev. § 33. But the act 
of congress under which this evidence is 
admitted, distinctly defines its sufficiency: 
"A statement of the account, certified as 
aforesaid, shall be admitted; and the court 
trying the same shall be thereupon author- 
ized to give judgment and execution," &c. 
What statement is. here meant? Certainly 
the statement previously mentioned. 
Whether the admissibility of -this transcript 
of account be viewed under the construc- 
tion of the treasury act of March 3, 1797; 
or under the more stringent provisions of 
the post-office act of July 2, 1836, there can 
be no doubt upon the point. The objection 
to its competency and its satisfactory char- 
acter, in the absence of all counter-testimo- 
ny, must be overruled. 
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UNITED STATES v. HARRIMAN. 

[1 Hughes, 525.]^! 

District Court, E. D. Virginia. Dec, 1S76. 

Seamen— AuTHOuiTr op Master and Mate — 
Corporal Chastisement. 

1. The authority of the officers in a merchant 
ship to compel obedience and inflict punishment, 
is of a summary character, but not of a military 
character. 

2. The right of a mate or other officer of a 
ship to inflict punishment on the seamen, when 
the master is on beard and at hand, can be justi- 
fied only by the immediate exigencies of the sea 
service, or as a necessary means to suppress mu- 
tinous misbehaviors on the part of the seamen, 
or to compel obedience by the seamen to orders 
which require immediate attention, and admit of 
no delay. Except where the obedience of the 
seaman admits of no delay, the officer must con- 
sult the master before inflicting blows upon the 
seaman. But the seaman must submit to blows 
at the time, and seek his redress by law on com- 
ing into port. 

3. The master, when on board, in general has 
the sole authority during a voyage while at sea, 
to authorize the infliction of punishment on the 
seamen. 

The information was in these words: "Be 
it remembered that I/. L. Lewis. United 
States attorney for the said district, and 
who in this behalf prosecutes for the United 
States, in his proper person comes into the 
said court, on this the sixth day of Decem- 
ber, A, D. 1876, and here gives the said court 
to understand and be informed, that Charles 
Harriman, on the first day of November, 
A. D. 1876, on the high seas, he, the said 
Harriman, then and there being an officer 

1 [Reixjrted by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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of the American vessel Sontag, to wit, tlie 
first mate of tlie said vessel, unlawfully, from 
malice, hatred, and revenge, and without jus- 
tifiable cause, did beat, wound, and otherwise 
ill-treat certain of the crew then and there 
on board the said vessel, to wit, John Ken- 
nedy, Edward Owen, WiUiam Dean, Richard 
Nicholas, Patrick Tracy, Andrew Olefsin, Wil- 
liam Smith, and others, and then and there 
unlawfully did inflict upon the said John 
Kennedy, and the other members of the said 
crew just enumerated, cruel and unusual pun- 
ishment, against the form of the statute in 
such case made and provided, and against the 
peace and dignity of the United States." 
Upon a statement of complaint, verified by 
the oath of John Kennedy, etc., competent 
witnesses. The ship Sontag, Harriman mas- 
ter, from Liverpool to Hampton Roads, ship- 
ped a crew at Liverpool, and set sail about 
the 4th of October, 1876. On her arrival in 
Hampton Roads, complaint was made be- 
fore the United States commissioners at Nor- 
folk, by the crew (about a dozen in number), 
of cruelty perpetrated upon them by the first 
and second mates, while on their voyage on 
the high seas. At the trial of the informa- 
tions filed by the United States district attor- 
ney, It was shown in evidence that the two 
officers named made a practice of beating 
and kicking the men during the voyage, and 
in the case of two of them, inflicted very 
cruel 'treatment. The defendants denied the 
charge of cruelty and pleaded justification 
for their conduct. The offence charged was 
under section 5347 of the United States Re- 
vised Statutes, and the proceedings ijnder 
seeions 4300 and 4303. The ease being novel, 
and the jury being unaware of the construc- 
tion put upon section 5320 by the courts, 
asked for an explanation of that section from 
the court, which was given as follows: 

HUGHES, District Judge. Disobedience 
to orders, and especially a deliberate refusal 
to perform duty, has always been considered 
as a very high offence by the maritime law, 
and, if the ship's condition is perilous, jus- 
tifies quite harsh treatment, at the instant, 
on the part of the ship's officers. Except in 
very peculiar eases, the officer must at the 
time of giving an order be obeyed; and to 
secure obedience to his orders the law gives 
him authority to use force at the moment. 
In the exercise of this authority, however, re- 
gard must be had to the occasion and to the 
circumstances of the ship, and especially to 
, the character and conduct of the seaman. 
If the officer exceeds his power, by exercising 
his authority harshly, or unjustly, or mali- 
ciously, he is answerable when he returns to 
port. It is, however, the duty of the sea- 
man to obey orders and endure cruelty for 
the time; placing his reliance upon the courts 
and juries of his country for justice, on his 
return to American soil. But distinction 
must be made on this subject between the 
different officers of a ship. The master has 



generally the sole authority when on board 
of his ship to authorize punishment to be- 
inflicted on any of the crew. Yet in many- 
cases the safety of the ship may require in- 
stant obedience (as, for example, to take in. 
sail) without waiting for any direct author- 
ity, from the master to compel obedience. 
But the master cannot delegate to an inferior 
officer a general authority to inflict punish- 
ment; nor can the inferior officer inflict pun- 
ishment at his own pleasure for any offenee- 
of the crew. The authority of any inferior 
officer to give blows exists only when it is, 
at the very moment, absolutely requu-ed by 
the necessities of the ship's service, to com- 
pel the performance of duty. But if he- 
strikes, he becomes responsible to thecoun.- 
■try on coming into port. The master stands- 
in this respect in the relation of parent to- 
the seamen, and is bound to exercise his own. 
judgment as to the time, the manner, and 
the circumstances, under which punishment 
is to be inflicted on the crew for any past 
misdemeanors, or for any present misde- 
meanors not immediately, at a critical mo- 
ment, affecting the ship's safety. But under 
all circumstances where an inferior officer 
inflicts blows, the burden of proof is upon, 
that officer to establish by clear evidence that 
the blows or punishment were inflicted in the- 
moment of peril to the ship, or in self-de- 
fence. Seamen are not to be treated like- 
brutes even though they misbehave them- 
selves; neither has any officer of a ship a 
right to indulge Ms passions or resentment, 
by inflicting upon them cruel, or harsh, or 
vindictive punishment. If an officer does, he 
is amenable "t?© the justice of his country for 
his misconduct. By the word "malice," used 
in law, is meant ill-natured wilfulness. It is^ 
a wilful intention to do a wrongful act. On. 
one occasion, it was said by an English judge,, 
that malice meant wilfulness. In legal sig- 
nification it means "a wrongful act, done in- 
tentionally, without just cause or excuse." 
Such is the meaning pf the word in the section 
5347 of the Revised Statutes of the United 
States, making the infliction of blows on a 
seaman from malice an offence. See U. S.. 
V. Taylor [Case No. 16,442] and U. S. v. Hunt 
[Id. 15,423]. See, also, Carleton v. Davis [Id., 
2,408]. 

The court gives to the jury the following- 
more summary instructions: 1. If the jury 
believe that Charles Harriman, the first mate- 
of the said ship, on the voyage mentioned in 
evidence, beat or wounded any of the seamen, 
without justifiable cause, or from malice,, 
hatred, or revenge, they should find the ac- 
cused guilty; if otherwise, that he is not 
guilty. 2. The penalty is to be fixed by the- 
court, and may be from one dollar to a thou- 
sand as fine, and from one day to five years- 
as imprisonment. 3. It is within the prov- 
ince of the jury to recommend a lenient pen- 
alty, as they may think proper, if they should. 
find a verdict of guilty. 4. The language of 
the law forbids cruelty to "any of the crew"" 
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of a vessel, whicli means any one or more 
of the crew. 

Verdict of "Guilty," with a recommendation 
of leniency. 



Case No, 16,312. 

UNITED STATES t. HAKRIS. 

[Abb. U. S. 110; 1 5 Int. Rev. Ree. 21.] 

District Court, D. Kentucky. March Term, 
1866. 

POWEKS OF THE PRESIDENT — REMISSION OP FOR- 
FEITDRES. 

1. After a judgment in proceedings for a fine, 
penalty, or forfeiture has been rendered, by 
which a moiety thereof has become vested in an 
informer or other individual, it is not within the 
power of the president by a pardon to remit or 
release the moiety thus accruing to the individu- 
al. His power is limited to a remission of the 
share of the government only. So held, where 
the conviction took place before the enactment 
of section 9 of the internal revenue act of July 
13, 1866 {14 Stat 146). 

[Disapproved in XJ. S. v. Thomasson, Case 
No. 16,479. Cited in Pollock v. The Laura, 
5 Fed. 136; The Laura, 8 Fed. 615; U. S. 
V. Griswold, 24 Fed. 365; Re Jayne, 28 Fed. 
422.] 

2. It seems, that before judgment, where the 
prosecution is wholly in the name of the United 
States, the president has complete power over 
the whole case. 

Motion for payment out of funds in court, 

Thomas B. Farleigh, for the motion. 
B. H. Bristow, U- S. Dist. Atty. 

BALLARD, District Judge. On March 15, 
1866, J. G. Harris was convicted of having 
in his possession merchandise suhject to du- 
ty for the purpose of selling the same with 
the design of avoiding the payment of du- 
ties imposed thereon, and also of the offense 
of selling cigars, not being the manufactui'er 
thereof, upon which the duties imposed by 
law had not been paid, with the knowledge 
thereof. 

On the same day, the court rendered judg- 
ment against the convidt, that he pay a fine 
to the United States of five hundred dollars 
on account of the first offense, and one hun- 
dred dollars for the second offense, in all 
six hundred dollars. 

On the motion of the district-attorney, the 
convict was not committed to prison until the 
fine should be paid, but a capias was award- 
ed against him. 

On the next day, March 16, John M. Hew- 
itt was, by the judgment of the court, ascer- 
tained to be the first informer of the matters 
whereby the fine imposed on account of the 
first offense was incurred, and the judgment 
rendered on the day previous was so far 
modified that one moiety of said fine, to wit, 
two hundred and fifty dollars, was adjudged 
to be for the use of said Hewitt, and the re- 
mainder for the use of the United States. 

On April 15, the president of the United 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



States, by his deed of pardon, which recites 
that the said Harris had been "sentenced 
to pay a fine of six hundred dollars," re- 
mitted to him the payment of two-thirds of 
the same. 

The marshal, who at this time had in his 
hands said capias, assuming that the pardon 
was fully effective to discharge, according to 
its tenor, the defendant from the payment 
of four hundred dollars of said fine, and that 
the defendant had a right, under the laws of 
the state of Kentucky, which have been 
adopted by the United States, to replevy the 
judgment, allowed the defendant to give his 
Ijond, -with Walter C. Whittaker and others, 
sureties, dated May 14, whereby the parties 
undertook to pay, three months after date, 
two hundred and fifty-three dollars, with in- 
terest from date. This sum is just equal to 
one-third of the iine and the costs of prose- 
cution. This bond was subsequently satis- 
fied by the payment into court, on Decerciber 
17, of two hundred and sixty-one dollars and 
forty cents. 

And now R. M. Mcseby, the assignee of the 
informer, has moved the court that the 
whole sum adjudged to the informer by the 
judgment of March 16, 1866, be paid to him 
out of the fund in court, with interest from 
May 14, the date of the replevin bond. 

This motion assumes for its basis that the 
president had no right to remit any portion 
of the fine previously adjudged to the in- 
former, and that the informer is therefore en- 
titled to his wliole share, just as if no re- 
mission had taken place. 

The question presented by this motion is 
an exceedingly interesting and important 
one. It involves a consideration of the pow- 
er of the president, imder the constitution of 
the United States, to remit fines, and, so far 
as I am informed, it has never been deter- 
mined by either the supreme court or by 
any circuit court of the United States. I 
would, therefore, gladly avoid its decision if 
I could; but every view which I take of the 
motion submitted only confirms me in the 
conviction that the question suggested is di- 
rectly involved, and that its determination 
can in no way be shunned. But whilst I ap- 
proach its consideration with unfeigned dif- 
fidence, fully impressed with the responsi- 
bility which every judge must feel when he 
is obliged to determine any matter concern- 
ing the limit which the constitution has im- 
posed .on any department of the government, 
I have no disposition to shrink from the per- 
formance of a duty which I conceive is clear-, 
ly enjoined on me. Without, therefore, any 
further apology, I proceed to announce the 
conclusion to which I have arrived, and to 
'assign some of the reasons on which it is 
founded. 

By section 41 of the act of June 30, 1864 
[13 Stat. 223], commonly called the internal 
revenue act, under which this conviction was 
had, it is provided that "all fines, penalties, 
and forfeitures which may be incurred or 
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imposed by virtue of this act, sliall "be sued 
for and recovered in the name of the United 
States, in any proper form of action, or by 
any appropriate form of proceeding: .... 
and \\iien not otherwise or differently pro- 
vided for, one moiety thereof shall be to the 
use of the United States, and the other moie- 
ty to the use of the person, to be ascertained 
by the judgment of the court, "who shall first 
inform of the caoise, matter, or thing where- 
by any such fine, penalty, or forfeiture was 
incurred.*' A similar provision is also to be 
found in section 179. 

It has already "been stated that by judg- 
ment of this court, rendered March 16, 1866,' 
John M. Hewitt was ascertained to be the 
person who first informed of the matter, 
whereby the fine of five hundred dollars was 
incurred, and that one moiety thereof was 
then adjudged to him. Did this judgment 
so vest this moiety in him that it could not 
be, or rather was not, divested or impaired 
by the pardon of the president? This is the 
question which I now proceed to consider. 
By section 2 of article 2 of the constitution 
of the United States, it is declared that "the 
president . . . shaU have power to grant 
reprieves and pardons for offenses against 
the United States, except in cases of im- 
peachment." This language is less explicit 
than that employed in the constitution of 
Kentucky, and in the constitutions of other 
states, to confer a like power on the gov- 
ernor. In this, and in other states, the gov- 
ernor is expressly empowered to remit fines 
and forfeitures, as well as to grant reprieves 
and pardons. But, although this difference 
of language might have led to a difference of 
construction in respect .to the .extent of the 
power intended to be conferred, and might 
have resifited in denying to the president the 
power of remitting either fines or forfeitures, 
such, in fact, has not been its effect, for it 
may be considered as settled that the power 
of pardon in the president embraces all of- 
fenses against the United States, except cas- 
es of impeachment, and includes the power 
of remitting fines, penalties, and forfeitures. 
2 Story, Const. § 1504; U. S. v. Lancaster 
[Case No- 15,557]; U. S. v. Wilson, 7 Pet. [32 
U. S.] 161; Ex parte Wells, 18 How. [59 U. 
S.] 307. 

Conceding, however, that the power of par- 
don includes the right to remit fines and pen- 
alties, still, to understand the extent 'to which 
it may be exercised by the president, we 
must look to the extent of this prerogative 
rightfully belonging to the executive of that 
nation whose language we speak, and whose 
principles of jurisprudence the people of the 
United States brought with them as colonists, 
and established here. If the terms "par- 
don," "habeas corpus," "bill of attainder," 
"ex post facto," and other terms used in the 
constitution, had a well known meaning in 
that language, and in that system of juris- 
prudence, the conclusion is irresistible that 
the convention which framed the constitution 



had reference to that meaning when it em- 
ployed them, and that the people accepted 
them in that sense when they ratified the 
work of the convention. But this proposi- 
tion, impregnable as it seems to be in the 
light of mere abstract reasoning, is doubly 
fortified by judicial decisions. Calder v. Bell, 
3 DaU. [3 U. S.] 390; Watson v. Mercer, 8 
Pet. [33 U. S.] 110; Carpenter v. Pennsyl- 
vania, 17 How. [58 U. S.] 403; U. S. v. Wil- 
son, 7 Pet. [32 U. S.] 160. Indeed, the su- 
preme court, in the last case cited, speaking 
in reference to the very matter we have now 
before us,— that is, the extent of the power 
of the president to grant pardons, — says: 
"As this power has been exercised from, time 
immemorial by the executive of that nation 
whose language is our language, and to 
whose judicial institutions ours bear a dose 
resemblance, we adopt these principles re- 
specting the operation and effect of a par- 
don." 

It follows from this reasoning, and from 
these authorities, that if the king of Eng- 
land cannot, under his prerogative of par- 
don, remit, after judgment, the share of a 
fine given by law to an informer. It is not 
within the power of the president to do it 
under the constitution of the United States. 
Indeed, it would seem absurd to suppose that 
either the f ramers of the constitution, or the 
people who ratified it, intended to confer on 
the president a power, in this respect, larger 
than that possessed by the sovereign of 
Great Britain. 

■Now I find that the English authorities are 
uniform to the effect that the king cannot 
make pardon to the injury or loss of others; 
that he cannot, by his act of grace, give 
away that which belongs to another; that 
he cannot divest a vested interest; in short, 
that, after an action popular, brought tam 
pro domino rege q.uam pro se ipso according 
to any statute, he may discharge his own 
share as well after as before judgment, but 
that, after judgment, he cannot remit the 
part of the informer, because, in the language 
of the law, this share of the informer is, by 
the judgment, vested in him. 3 Co. Inst c. 
105, 236-238; 2 Hawk. P. C. c. 37, p. 553; 
Foster's Case, 11 Coke, 65d, 66a; Vin. Abr. 
tit. "Prerogative" Qs. a) pi. 7; 5 Com. Dig. 
tit. 'Tardons," 245, citing Strange, 1272; 
Parker, 280; Cro. Car. 9, 199. 

The authorities in the United States are to 
the same effect, though, as I have already 
said, the precise question here presented 
has never been decided. U. S. v. Dan- 
caster [supra]; State v. Simpson, 1 Bailey, 
378; State v. Williams, 1 Nott & McC. 26; 
In re Mournoy, 1 Kelley [Ga.] 606; State v. 
Farley, 8 Blackf. 229; State v. McO'Blenis, 
21 Mo. 272; Ex parte McDonald, 2 Whart. 
440; Duncan v. Com., 4 Serg. & B. 451; Play- 
ford V. Com., 4 Barr [4 Pa. St] 144; The 
Hollen [Case No. 6,608]. In some of these 
cases it is expressly stated that by the com- 
mon law of England, the king, in the exercise 
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of his prerogative of pardon, cannot remit 
either the share or fine awarded to an in- 
former by the judgment of a court, or !he 
costs of prosecution when they are adjudged 
to the officers of the coiirt, and it is held that 
this limit also attaches to the power of par- 
don conferred on the governors of states by 
their several constitutions. 

Following the mandate of these authorities, 
my conclusion is, that a proper interpreta- 
tion of the constitution limits the power of 
pardon confided to the president, after a 
judgment ordering a portion of a fine to be 
paid to a private citizen, to a remission of 
the share of the government only, and that 
it is inoperative to divest an interest vested 
by such judgment in the citizen. What che 
president may do before judgment, it is, per- 
haps, not proper for me, in this case, to say; 
but when the prosecution is wholly in the 
name of the United States, I see nothing ii^ 
the foregoing authorities which would deny 
him complete power over the whole case; 
for although the cases of Jones v. Shore, 1 
Wheat [14 tl. S.] 670, and Van Ness v. Buell, 
4 Wheat. [17 U. S.] 74, suggest that the in- 
former has a right which attaches on seizure, 
or at least on the institution of a prosecution, 
they admit that this right is only inchoate, 
and is not consummated or vested until judg- 
ment. 

I have not overlooked the decision of the 
supreme court in the ease of U. S. v. Alorris, 
10 AYheat. [23 U. S.] 246, in which it is Jield 
that the secretary of the treasury, under the 
power conferred on him by the act of 1797 
[1 Stat. 506], to remit fines, penalties and for- 
feitm*es, may remit, after judgment, the 
share of the informer, as well as the share 
of the United States. But it will be seen 
by reference to the opinion of the coiirt, 
that they regard this power, conferred by act 
of congress on the secretary, as materially 
distinguishable from the power of pardon 
conferred on the president by the constitu- 
tion. The secretary, by the terms of thb 
act, can remit only where the penalty "shall 
have been incurred without willful negli- 
gence or any intention of fraud;" and is, 
therefore, authorized to administer a sort of 
equitable relief,— that is, to relieve where, in 
justice and equity, no penalty should be 
paid. But the power of the president pro- 
ceeds on no such principle. He may pardon 
whom he will, and wholly without respect to 
the moral guilt or innocence of the legal of- 
fender. Moreover, the court rest their de- 
cision on the ground that the statute ex- 
pressly confers on the secretary the power 
claimed; and recognizing the maxim "Cujus 
est donare ejus est disponere," they consider 
that there can be no question that congress, 
which gives the right to the informer, may, 
in its discretion, provide upon what condi- 
tions it may be enjoyed or taken away. 

Nor have I overlooked the provisions of 
section 9 of the amended internal revenue 
act of 1866 (14 Stat 146), which assert that 



"it is hereby declared to be the true intent 
and meaning of the present and all previous- 
provisions of internal revenue acts granting- 
shares to informers, that no right accrues ti> 
or is vested in any informer in any ease until 
the fine, penalty, or forfeiture in such case- 
is fixed by judgment or compromise, and thfr 
amount or proceeds shall have been paid, 
when the informer shall become entitled lo- 
his legal share of the simi adjudged or 
agreed upon and received." 

Whatever may be the effect of these provi- 
sions in cases arising under this act, it is- 
manifest they cannot affect rights vested pre- 
vious to their adoption under the law as it 
then existed. If more was meant by these- 
provisions than to change existing laws; if 
thoy were intended to furnish to the courts- 
a rule for the interpretation of previous 
statutes,.! cannot admit their binding force 
to this extent. It is the province of con- 
gress to make laws, not interpret them. 
Their inteipretation, wlien made, is confided 
by the constitution to the judiciary. 

Nor has the decision of the court of ap- 
peals of this state, m the case of Routt v. 
Feemster, 7 J. J. Marsh. 132, escaped my at- 
tention. That decision has been understood 
by some to hold that the goveruor may re- 
mit the share of the citizen in a fine. It 
wUl, however, be seen that the ease goes only 
to this extent that the governor may remit 
the whole fine, including the portion given 
by law to the commonwealth's attorney, be- 
cause by the terms of the statute he is enti- 
tled to nothing until the fine is collected. 
But if the decisions of the courts in this state 
are to control my decision in this case, it 
may be well 'to refer to the case of Prazier 
V. Com., 12 B. Mon. 369, in which it is held 
that when the governor remits less than half 
of the fine, or more than half, the part not 
remitted, to the extent of not more than half,, 
should be paid to the attorney of the com- 
monwealth. This is an express authority 
for giving the whole of the fine collected in 
this case to the informer. 

It is due to the president to say that it is- 
very apparent, from the terms of the pardon 
granted by him, he was not aware that any 
portion of the fine adjudged against the con- 
vict had been ordered to be paid to an in- 
former. If he was furnished with a copy of 
the judgment at all, it must have been a 
copy of that rendered March 15, which, as 
we have seen, adjudged the whole fine to the 
United States. If he had seen the judg- 
ment as it was' modified by the order of the 
next day, which adjudged two hundred and 
fifty dollars to be for the use of John M. 
Hewitt, informer, it is not probable that he 
would have attempted to impair his right; 
for I find, by consulting the opinions of the 
attorney-general of the United States, that 
the power of the president to remit the share 
of an informer after judgment has never 
been expressly affirmed, but, on the contrary,, 
frequently doubted, and often denied. 
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Let jud;?ment be entered: That out of the 
money in the registry of the court, in this 
case, there he paid to the assignee of the in- 
former two hundred and fifty-eight dollars 
and eighty-seven cents, which is the amoxmt 
of the sum heretofore adjudged to the in- 
former, with interest from the date of the 
replevin bond. May 14, until the day the 
money was paid into the registiy of the 
court. 



Case mo. 15,313. 

UNITED STATES es rel. HENDRICKS v. 
HARRIS. 

[Atlanta Whig, June 13, 1872.] 

Circuit Court, D. South Carolina- June 10, 
1872. 

Habeas Corpus— JuRisDioTioiT of Federal Courts 
— Service of Process — Removai. of Offend- 
ers—Issue op Warrant— Appeal. 

[1. Under Act March 2, 1833, giving a judge of 
any district court of the United States power to 
grant writs of habeas corpus in all cases of a 
prisoner confined, by any authority, for any act 
done in pursuance of a law of the United States, 
or. any order, process, or decree of any court 
thereof, one committed by a state court on char- 
ges of altering a bench warrant, attempting to 
kidnap, and "false imprisonment, — all arising out 
of his arresting a person on process of a federal 
court which had been altered by insertion of 
the name of the person arrested, — may, on a 
proper showing, be released by a United States 
district judge.] 

[Cited in Case of Electoral College, Case No. 
4,336.] 

[2. An officer will be protected in serving 
process regular on its face, issued by a court hav- 
ing jurisdiction of the subject-matter, though it 
issued irregularly.] 

[3. A United States district judge, within 
whose district is an ofEender who has fled from 
the district in which his offense is triable, may 
issue a warrant for the arrest and transporta- 
tion of the offender directly to the other district 
without his being first committed in the district 
where arrested.] 

[4. The mere production of a bench warrant 
from the United States circuit court for one 
state by an oflacer thereof, to a United States dis- 
trict court in another state, is of itself sufficient 
on which to issue process to arrest, in the latter 
state, a person whose arrest is ordered by the 
bench warrant.] 

[5. Appeal to the supreme court will not lie 
from the judgment of a United States district 
judge releasing, under Act March 2, 1833, on 
habeas corpus, a prisoner confined by a state 
court for an act done in pursuance of process 
of a federal court.] 

[This was an application by H. W. Hen- 
dricks for a writ of habeas corpus, addressed 
to J. O. Harris, sheriff and jailer of Fulton 
county, Ga., tmder the act of March 2, 1833.] 

Authorities referred to or cited by United 
States Attorney Farrow and L. J. Gartrell, 
for relator: Act March 2, 1833; 2 Abb. N. 
C. 2G5, 266, 269, 272; 2 Am. Law Reg. 150; 
Ex parte Robinson [Case No. 11,935]; Code, 
§§ 391, 4624, 462, 5; 3 Kelly, 2; 17 Ga. 498; 
1 Hale, P. 0. 460; [U. S. v. Arredondo] 6 
Pet [31 U. S.] 691; [Delassus v. U. S.] 9 
26FED.CAS. — 12 



Pet. [34 U. S.] 117; [Strother v. Lucas] 12 
Pet. [37 U. S.] 410; [Philadelphia & T. R. Co. 
V. Stimpson] 14 Pet. [39 U. S.] 448; [U- S- 
V. Price] 9 How. [50 U. S.] 89; [Minter v. 
Crommelin] IS How. [59 U. S.] 87; 3 Grant, 
406, 618, 13 111. 602; 30 Conn. 580; 15 La. 
489; 34 Me. 210; 10 Fost. 318. 

Authorities referred to or cited by Attor- 
ney General Hammond and L. B. Spencer, 
for respondent: Act March 2, 1833; Ex parte 
Robinson [Case No.' 11,935]; 1 Brightly, U. S. 
Dig. 52, 302, 596; Spafiford v. Goodell [Case 
No. 13,197]; Judicial Act, § 33; Conk. Prae. 
582, 583, 599; 2 U. S. Dig. 487; 9 Ga. 535; 
Code, §§ 3947, 4630. 

ERSKINB, District Judge > This suit is 
nominally between H. W. Hendricks and J. 
O. HaiTis, but in reality it is a proceeding 
between the United States and the state of 
Georgia. I am uninformed if it is not the 
first cause, under the act of March 2, 1833, 
that has been brought into this couri, nor do 
I remember such a proceeding being before 
the circuit or district courts, or at chambers 
in the Southern district. So I think I may 
may safely say that it is primse impressionis 
in Georgia. It has always been the anxious 
desire and the endeavor of this court that the 
state and national judiciaries should be in 
positive harmony with each other. This feel- 
ing has been reciprocated by the state supe- 
rior court for the Atlanta circuit, over which 
presides a learned and just judge. The sher- 
iff of that court J- O. Harris, promptly 
obeyed the exigency of the suit of habeas 
corpus. The relator, in his petition (I give 
it in brief), stated that he was confined, with- 
out lawful right, in the jail of Fulton county, 
in this district, by James O. Harris, sheriff 
and jailer of said county, charged with 
crimes against the laws of the sjate of Geor- 
gia, when, in fact, he alleges he was con- 
fined for an act done in pursuance of a law 
of the United States & by virtue of a pro- 
cess of a judge or a court thereof, as a spe- 
cial deputy of the United States marshal for 
the district of Georgia. He prayed for a writ 
of habeas' corpus, under the act of March 2, 
1833. To his petition he appended a copy of a 
bench warrant issued from the United States 
circuit court for the district of South Carolina, 
which process was under the seal of said 
court, and signed by the clerk thereof; also, 
a copy of a process issued from the United 
States district court for the Southern dis- 
trict of Georgia, during the February term, 
1872, tested in the name of the judge, signed 
by the clerk, and sealed with the seal of said 
court, which warrant was indorsed upon the 
bench, warrant The judge granted the writ 
of habeas corpus on the 18th of May, and 
made it returnable on the 22d, before the 
United States district court for the Northern 
district of Georgia. The writ was executed 
on the defendant, Harris, who brought the 
relator, Hendricks, before the court Defend- 
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ant then asked for further time to perfect Ms 
return, and he was given until the 27th to 
do so. On the day named, he came with the 
relator into court, and made his return fo the 
writ, which is as follows: 

''State of Georgia, Fulton County. In obed- 
ience to the within writ, and by virtue of the 
same, I have taken the body of the within nam- 
ed H. W. Hendricks from the jail of said coun- 
ty, and have him in the city of Atlanta, in said 
county, before the district <:ourt of the United 
States for the Northern district of Georgia. 
And for the cause of his detention and im- 
prisonment in said jail, I assign and state 

that on the day of May, inst. the said 

H. W. Hendricks w^s arrested by A. M. Perk- 
erson, deputy sheriff for said county, by vir- 
tue of a bench warrant issued by the Hon. J. 
L. Hopkins, judge of the superior court in 
and for said county, founded on a true bill of 
indictment by the grand jurors of said county 
charging the said Hendricks with the offense 
of 'falsely and fraudulently altering a bench 
warrant,' and, the said Hendricks failing to 
give bail when arrested, was, by the virtue of 
the warrant so issued by the Hon. J. L. Hop- 
kins, committed to jail by the said A. M. 
Perker3on, deputy sheriff, a copy of which 
warrant, properly authenticated, is here pro- 
duced. And I further state, for reason of the 
detention and imprisonment of the said H. W. 
Hendricks, that on the 20th day of May, 
inst, a bench warrant was issued by the Hon. 
J. L. Hopkins, judge of the superior court as 
aforesaid, for the arrest of the said H. W. 
Hendricks, said last-named warrant being 
based upon a true bill of indictment found 
by the grand jury of said county, charging 
the said Hendricks with the ofifense of 'an 
attempt to kidnap,' and by virtue of the said 
bench warrant, on the 20th inst., the same 
was executed, and said Hendricks -held in 
custody thereby. The said second warrant 
was duly executed as above by W. D. Brown, 
deputy sherifE of Fulton county, a true and 
authentic copy of said warrant is here also 
produced. I further state that, on the 22d 
day of May, inst., a bench warrant for the ar- 
rest of the saLd H. W. Hendricks was issued 
by the Hon. J. L. Hopkins, judge of the su- 
perior court as aforesaid, based on a true 
biU of indictment found by the grand jurors 
of said superior court, in and for said county, 
charging the said Hendricks with the of- 
fense of false imprisonment, and by virtue 
of said bench warrant, issued by the said J. 
L. Hopkins as aforesaid, the same was, on 
the said 22d day of May, inst, executed by 
placing under arrest the said Hendricks, 
and confining him in the jail of said county, 
he failing to give bail in terms of the law. 
Said last-mentioned warrant was executed 
by W. D. Brown, deputy sheriff of Fulton 
county. A true and authentic copy of said 
warrant is, here produced. I therefore as- 
sign these reasons as the causes of the deten- 
tion and imprisonment of the said Hen- 
dricks in said jaU; that is to say, three bench 
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warrants issued by the Hon. J. L. Hopkins, 
judge of the superior court in and for said 
county and state, which were by the state's 
oflBcers aforesaid executed by the arrest of 
the said H. W. Hendricks, and he, failing to 
give bail in the terms of the law, is held in 
custody to answer the charges of alleged vio- 
lation of the state laws as above set forth. 
All of which is respectfully submitted, with 
copies of the bills of indictment upon which 
said bench warrants issued, duly authenti- 
cated. J. O. Harris, Sheriff and Jailer. 

"Sworn to and subscribed before me, 24th 
May, 1872, in open court. W. B. Smith, 
Clerk." 

The defendant annexed to his return cop- 
ies of these bench warrants and the indict- 
ment found by the grand jury of Fulton su- 
perior court against the relator. 

Courtesy crequired that notice should be 
given to the attorney general of the state 
of the pendency of these proceedings. This 
was done, and, at the request of Governor 
Smith, he and L. B. Spencer, were appointed 
on behalf of the defendant The United 
States attorney and Lucius J. Gartrell ar- 
gued the cause for the relator. 

The following is a copy of the bench war- 
rant issued— or purporting to have been is- 
sued—by the circuit court of the United 
States for South Carolina, and also of the 
warrant issued by the United States district 
court for the Southern district of Georgia, 
Indorsed upon the bench warrant: 

UNITED STATES OF AMERICA, ] g 
District of South Carolina. f * 

Circuit Court, 
April Term, 1872. 

To Robt. M. Wallace, U. S. Marshal, or his Law- 
ful Deputy: , . ^ 
Whereas a bill of indictment has been found against 

& Thomas Hancock 
William Wessley Scott for Conspiracy 

Joshuway Spears 
under Acts of Congress. 

These are therefore (by order of Court) to re- 
quire you to seize, arrest, and bring before this 
Court, to be dealt with according to law, the said 
Wm. Wessley Scott & 
Thomas Hancock, 
Joshuway Spears. 
By order of the Court, this 29th day of April, A. 

D. 1873. 

Dan. Horlbeck, 
(SEAL Clerk C. & D. C. U. States 

U. S. Circuit for South Carolina. 

Court, Dist. 
of So. Carolina.) 



United States of America, 
Southern Dist. oi Georgia. 

E. W. Hendriclcs beinpf the 
lawful deputy of the U. S. 
Marshal for the Districta 
of South Carolina and 
presenting the within 
warrant in this District 
alleptins that said Defend- 
ant is within the limita of 
Georfiia. it is hereby 
ordered thar William H. 
Smyth the Marshal of the 
District of Georgia do ex- 
ecute the within warrant if 
said defendants can bef ound 
within th-limlts of Georgia, 
and that he deliver said 
defendant to the Marshal 
of the Districts of South 



United States of America, 
District of South Carolina. 

Circuit Court, 

April Term. 1872. 



The U.S. 



vs. 



Wm. Wessley Scott 
Thomas Hancocii 
Joshuway Spears 



War- 
rant of 
Arrest 
to an- 
swerfor 
Conspi- 
racy. 



Daniel Horlbeck. 

cac.&D.c.u.s. 

for So. Ca. 
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Carolina, or Ms lawtnl 
Deputy. 

AVltness the Hon. Jolin 
ISrskine, Jndge ot tbe IT. S. 
Dfst. Court for the IJisfcricta 
ol Georgia, this 30 day ol 
April. A. D. 1S72. 

James McPherson, 
Clerk. 
(Seal of 
Wlstrlct Court of Georgia,) 

I Hereby depnte H. W, 
Hendricks as my special 
deputy to execat«tbe within 
warrant. Savannah, Ga., 
May. 1S71». 

"\Vm. H. Smyth, U. S. 
Marshal. 

In justification of the acts done tiy the re- 
lator as a special deputy marshal, in pur- 
suance of the process issued from the Unit- 
' ed States circuit court for South Carolina, 
and the process issued from the United 
States district court for the Southern dis- 
trict of Georgia, at Savannah, he put in eyi- 
dence the papers just read. The process al- 
leged to have been issued by the federal cir- 
cuit court for South Carolina was inspected 
by the court, and, after argument by the re- 
spective counsel in the case, the court ex- 
pressed the opinion that it could not, on the 
inspection of the paper, without more, de- 
termine whether the names of Thomas Han- 
cock and Joshuway (sic) Spears, or either of 
them, was inserted in the warrant before or 
after it had received the seal of the court 
and left the hands of the clerk, or whether 
the names, or either of them, were inserted 
after the issuing of the process at Savannah. 
The court further said that, although the 
warrant contained on its face a cause of 
arrest, yet, as each of these names was, ap- 
parently, in a different handwriting, and the 
ink in each different, and also both inks 
obviously unlike that used in the body of 
the warrant and in the name of Wm. Wessley 
Scott, suspicion was cast upon the warrant, 
and its genuineness as an entirety rendered 
questlonable,~apparently good as to Wm. 
Wessley Scott; suspicious as to Hancock and 
Spears. Therefore it was incumbent on the 
relator, who produced it in evidence, to ex- 
plain by evidence the doubtful appearance. 
I may, however, here remark that I know of 
no rule or law which prohibits the inserting 
of one or more than one name, by interlinea- 
tion or otherwise, in a warrant or other pro- 
cess, provided they are inserted at the proper 
time. Feeling the influence of the thought 
that a process for the apprehension of a 
man's person is an act of no unimportant 
character, and as no alteration can be right- 
fully made in it after it has finally left the 
hands of the judge or court, I acquainted the 
counsel on both sides that the court would, if 
they desired it, suspend the further hearing 
of the cause for a reasonable time, that testi- 
mony, by witnesses before the court,^ or by 
depositions, or by affidavits, could be pro- 
duced. No request was made, and the cause 
proceeded. 

W. H. Smyth, United States marshal, a 
witness sworn on the part of the relator, tes- 



tified that he knew the relator, and appoint- 
ed him a special deputy on the 1st of last 
May, in Savannah, Ga. There were 8 or 10 
warrants to be executed in Georgia by him. 
Had now in his possession some of those 
warrants. Some have been executed and 
others are in the hands of deputies for exe- 
cution. He had examined the warrants 
given him so far as to see that they had the 
authority of the district court of Georgia on 
them, only so far as the inside of the war- 
rant was concerned. He had examined the 
printed form on one or two warrants, and 
saw that it was different from the form used 
in this state. While in Justice Butt's office, 
on the occasion of the arrest of the relator, 
he had examined other and similar warrants. 
His attention was directed to the indorse- 
ments made by Mr. McPherson, the clerk of 
the court in Savannah. There was a dis- 
similarity in the clerk's indorsements. He 
made ^his indorsement on each warrant, and 
handed them in a package to the relator. 
(Five warrants were tendered in evidence, 
and handed to witness. He found in the 
one on which Hancock was arrested three 
names,— Hancock, Scott, and Spears. In 
each of the two commissioners' warrants he 
found the name of one defendant and two 
witnesses.) He had seen the relator write. 
When he was bailed, he asked Mm to write 
to satisfy himself, without informing him of 
his object. Had afterwards compared this 
writing with the name interlined in the war- 
rant The only authority the relator had for 
acting as his deputy was the appointment 
on the warrants. Does not know whether 
he was sworn. He was not present when 
they were delivered to Mr. McPherson. He 
does not know the handwriting in the war- 
rants; does not know Mr. Horlbeek's hand- 
writing. 

The attorney general for the state of Geor- 
gia offered the following writing, impressed 
with the seal of the federal circuit court for 
South. Carolina and signed by the clerk, but 
not verified by oath, in evidence, in behalf of 
the defendant. It was read to the court 
without objection: 

"Office United States Circuit Court for So. 
>Ca.— ss: I, Daniel Horlbeck, clerk of said 
court, do hereby certify that no bill of in- 
dictment has been found against Thomas 
Hancock and no bench warrant has been is- 
sued against said Hancock. I further cer- 
tify that a bench warrant was issued against 
Wm. Wessley Scott, and said wari-ant con- 
tained no other name. All the bench war- 
rants issued from this office contained the 
name of but one individual against whom 
bUl had been found. 

"Witness my hand and seal of said court 
at Charleston, this 13th day of May, A. D. 
1872. 

"(Signed) Dan'l Horlbeck, C. C. C. U. S. 
for S. C. 

"(Seal U. S. Circuit Court Dist of South 
Carolina.)" 
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After tlie submission of this paper to tlie 
court, counsel for relator offered him as a 
■witness in his own behalf, to rebut and over- 
come the testimony of Horlbeck, and to show 
that, if the warrant had been altered, he was 
innocent of the act, and of any knowledge 
by whom or when altered. Counsel relied 
on the act of July 6, 1862 (12 Stat. 588), 
which enacts that "the laws of the state in 
which the court is held shall be rules of de- 
cision as to the competency of witnesses in 
the courts of the United States, in trials at 
common law, in equity, and admiralty"; 
and also on the act of July 2, 186i (13 Stat. 
351), which declares that "in the courts of 
the United States there shall be no exclu- 
sion of any witness for account of color, nor 
in civil actions because he is a party, or in- 
terested in the issue tried." 

Counsel for the defendant objected to the 
introduction of the relator himself, as con- 
trary to all precedent and authority, ^n ha- 
beas corpus cases, and cited Com. v. Harri-" 
son, 11 Mass. 63. And, moreover, if allowed 
to testify, he might thus acquit himself of 
the crimes for which he stood indicted in 
the state court The question was fully ar- 
gued pro and con, and upon the court in- 
forming the learned counsel in the cause 
that it was ready to decide the question of 
competency, counsel for the relator said 
they would move to have the testimony of 
Horlbeck withdrawn; to which the court 
said, it would hear argument on that ques- 
i tion. Here counsel on both sides conferred 
together, and it was agreed that the relator 
might testify. 

One of the rights secured to the citizen by 
the fifth amendment of the constitution is 
that which declares that no person shall 
"be deprived of life, liberty, or propeily 
without due process of law." This essential 
safeguard of the people is deduced from its 
grand original, the twenty-ninth chapter of 
Magna Charta, which asserts and preserves, 
among other blessings, the personal liberty 
of individuals; and this guaranty contains 
the very essence of the writ of habeas cor- 
pus. Speaking of this writ, the supreme 
court of the nation, in Ex parte Watkins, 3 
ret. [28 U. S.] 193, said: "It is in the nature 
of a writ of error to esamine the legality of 
the commitment. It brings the body of the 
prisoner up together with the cause of his 
commitment. The court can, undoubtedly, 
inquire into the sufficiency of that cause." 

The fourteenth section of the judiciary act 
of 1789 gave authority to the federal courts 
and the judges thereof to "grant writs of 
habeas corpus for the purpose of an inquiry 
into the cause of commitment." But this act 
did not empower a court or judge to issue 
the writ to bring up a prisoner in custody 
under a sentence or execution of a state 
court for any other purpose than to be used 
as a witness. And it was not until the man- 
ifestation of what were known as the nulli- 
fication theories, in a sister state, that an- 



other act was passed, having for its object^ 
among other things, the protection of per- 
sons who might be prosecuted under as- 
sumed state or other authority for acts done 
under the laws of the United States. This law 
is commonly called the "Force Bill." The 
seventh section provides that "either of the 
justices of the supreme court, or a judge of 
any district court of the United States, in 
addition to the authority already conferred 
by law, shall have power to grant writs of 
habeas corpus in all cases of a prisoner or 
prisoners in jail or confinement, where lie 
or they shall be committed or confined on or 
by any authority of law, for any act done 
or omitted to be done in pursuance of a law 
of the United States or any order process or 
decree of any judge or court thereof, any- 
thing in any act of congress to the contrary 
notwithstanding. And if any person or per- 
sons to whom such writ of habeas corpus 
may be directed shall refuse to obey the 
same, or shall neglect or refuse to make 
return, or shall make a false return thereto, 
in addition to the remedies already given 
by law, he or they shall be deemed and tak- 
en to be guilty of a misdemeanor, and shall, 
on conviction before any court of competent 
jurisdiction, be punished by a fine not ex- 
ceeding one thousand dollars, and by impris- 
onment, not exceeding six months, or either, 
according to the nature and aggravation of 
the case." 4 Stat. 624. This act was con- 
strued and applied, on several occasions, by 
some of the most eminent judicial minds of 
their day, — by Mr. Justice Grier, Judge 
Kane, and Mr. Justice McLean; and recent- 
ly a clear and thorough exposition of it has 
been given by the district judge for the dis- 
trict of Kentucky in the case of U. S. v. 
Jailer [Case No. 15,463]. 

Bx parte Jenkins [Case No. 7,259],— first 
case: Jenkins, a deputy marshal, accompa- 
nied by three others, having a process in his 
hands, attempted to arrest one Thomas, a 
fugitive from labor. A violent and bloody 
encounter ensued, and Thomas, being en- 
couraged and assisted by numerous people 
of the neighborhood, effected his escape. By, 
state authority, a warrant was issued 
against the marshals, who were arrested on 
the charge of "an assault with intent to 
kill," and imprisoned. A writ of habeas cor- 
pus was sued out, under the act of 1833, and 
Mr. Justice Grier discharged them. While 
commenting on the act of 1833, Judge Grier 
said: "The authority conferred on the judges 
of the United States by this act of congress 
gives them all the power that any other 
court could exercise under the writ of ha- 
beas corpus, or gives them none at all. If, 
under such a writ, they may not discharge 
the officer when imprisoned 'by any author- 
ity' for an act done in pursuance of a law 
of the United States, it would, be impossible 
to discern for what useful purpose the act 
was passed," I will now advert to Ex parte 
Jenkins [supra],— third case,— to show that 
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this court is not restricted to the evidence 
whicli may be found among the records of 
the state court. Bx parte Jenliins [supra |, 
—second case: Some time after the prison- 
■ers were discharged by Judge Grier, Thom- 
as brought a civil suit against Jenkins and 
the other deputy marshals in the supreme 
•court of Pennsylvania. A judge of that 
■court allowed a capias ad respondendum, 
in trespass vf et armis, and with bail in the 
«um of ?y,000 to issue, and under this writ 
the deputy marshals were arrested by the 
sheriff of Philadelphia county, and, not giv- 
ing bail, committed to prison. On petition, 
Judge Kane awarded to them a writ of 
habeas corpus. The prisoners were brought 
into court, and, after argument had, dis- 
-charged from custody. See Bs parte Rob- 
inson [Case No. 11,935], before Judge Mc- 
Lean at chambers. The deputy marshals 
had not been discharged very long before 
they were arrested a third time, by the sher- 
iff, under a bench warrant of outlawry from 
the sessions court of Luzerne county, Pa., 
based on an indictment found by the grand 
jury, charging them with riot and assault 
with intent to kill; but the indictment did 
not set forth that the parties indicted were 
officers of the United States, nor that the al- 
leged crimes had been committed while 
they were acting or professing to act under 
a law of the United States, or some order, 
process, or decree, or some court or judge 
thereof. In delivering the judgment in this 
case, Kane, J., said: "I can well imagine 
that the record' in tliese cases would say 
nothing of the official character of the pris- 
oner, or of his justification under the au- 
thority of the general government. If, tben. 
the act of congress is to be made operative 
for the protection of the officer, he must be 
permitted to go behind and beyqnd the rec- 
ord under which he is confined. And if he 
could claim to do this, even after convic- 
tion, how much more clearly before? If not 
■concluded by the result of a trial of which 
he had notice, and in which, perhaps, . he 
took part, how much more clearly not by 
preliminary action of a committing mag- 
istrate, or the ex parte finding of a grand 
jury." And the learned judge says: "I 
must therefore proceed to hear the ease on 
its merits, under the act of congress, and to 
that end must receive the evidence which 
is offered by the relator." 

In connection with the foregoing I may add 
that, in U. S. v. Jailer [Case No. 15,4esj, 
when the writ of habeas corpus was granted 
by Ballard, J., the relator was confined in 
jail, under a commitment made by a state 
■court; but, intermediate the commitment 
and hearing of his ease by the United States 
circuit court, the grand jury of the state 
court returned a true bill of indictment 
against Roberts for murder. In giving the 
opinion of the court, the judge said: "By a 
long course of judicial decisions it may now 
be considered as settled that the act gives 



relief to one in state custody, not only when 
he is held imder a law of the state which 
seeks expressly to punish him for executing 
a law or process of the United States, but 
also when he is in such custody under a gen- 
eral law of the state which applies to all 
persons equally, where it appears he is justi- 
fied for the act done, because it was done in 
pursuance of a law of the United States or 
of a process of a court or judge of the same." 

The three indictments found by the grand 
jury against the relator are, as already men- 
tioned, annexed to the return. The first of 
these was found on the 15th of May, 1872, 
and it charges the relator with falsely, fraud- 
ulently, and feloniously altering, in this coun- 
ty, on the 2d day of May, 1872, a bench war- 
rant, which was in due form issued for the 
arrest of Wm. Wessley Scott, by inserting 
therein the names of Thomas Hancock and 
Joshuway Spears, with intent to defraud 
them of their liberty. A copy of the bench 
warrant from the United States circuit court, 
together with a copy of the process from the 
United States district court, at Savannah, and 
the appointment of the relator as a special 
deputy, is incorporated in the bill of indict- 
ment, and the indictment alleges that it is 
this "the said bench warrant" which the re- 
lator falsely and fraudulently altered and 
changed for the purpose of defrauding Han- 
cock and Spears of their liberty. The sec- 
ond indictment, found true on the 20th of 
May, charges the relator with arresting and 
imprisoning Hancock without authority of law. 
Both the learned counsel for the state said 
that, if tne court should be satisfied that the 
relator was- a lawful deputy marshal, and 
had a valid warrant against Hancock, when 
he arrested him, on the 4th day of May, then, 
as to the indictments for false imprisonment 
and attempt to kidnap, he ought to be dis- 
charged. But with ' some plausibility they 
argued that the alteration of the bench war- 
rant, by inserting the name of Hancock in 
it, could not be an act done in obedience to 
process issued by a federal court; also, that 
this act of altering was no part of the arrest 
of Hancock, for it was done on a different 
day, and for the alteration of the court must 
remand him, though it discharged him for the 
other alleged offenses against the state. 

The learned counsel assumed the fact that 
the relator did make the alteration in the 
bench warrant. It was proved by the evi- 
dence before the court that the relator ar- 
rested Hancock on Saturday, the 4th of May, 
and the alteration is alleged, in the indict- 
ment, to have been made by the relator on 
the 2d day of May. Although, on a trial of 
this indictment, the proof may show that the 
alteration was made at a time prior or subse- 
quent to the 2d day of May, still a court, in 
looking to the record alone, always assumes 
the time there stated to be the true time. 
Now, from the argument of the learned coun- 
sel, it must fairly follow, as a logical conse- 
quence, that, if the relator made the altera- 
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Hon in the bench warrant, he did so before 
he arrested Hancock. Therefore he could not 
have had a legal process when he did ar- 
rest him. I here pause to remark that, dur- 
ing the hearing of this ease, the attorney gen- 
eral for the state and his associate with be- 
coming ingenuousness, were alike anxious, 
with the counsel for the United States, that 
the .recondite causes of the imprisonment of 
the relator should be brought to view. 

I have already spoken of the introduction 
of the evidence on the part of the relator and 
defendant respectively. William H. Smyth, 
United States marshal for Georgia, being 
sworn, stated that he had examined the war- 
rants only so far as the inside was concerned, 
and saw that it was different from the form 
used in this state; only authority relator had 
for acting was that made by witness on each 
warrant; had compared relator's handwrit- 
ing with the interlineations in the bench war- 
rant; don't know handwriting in the bench 
warrant, nor Mr. Horlbeck's handwriting; 
don't Imow whether relator was sworn or 
not. The testimony of Mr. Horlbeck,— intro- 
duced by defendant: "There was no indict- 
ment against Thomas Hancock, nor had any 
bench warrant issued against him. There 
was a bench warrant against Wm. Wessley 
Scott, but it contained no other name, nor 
do bench warrants, issued from that office, 
contain more than one name." Such is the 
substance of the evidence of these two wit- 
nesses. Their evidence may be found in full 
supra. I find, on reading the evidence of the 
relator, given viva voce, in open court, that a 
synopsis of it cannot be made so as to pre- 
serve the substance of it. I therefore give 
It in full: H. W. Hendricks, being sworn, 
testified as follows: 

"I have been acting as deputy marshal in 
the state of South Carolina about four months, 
under the appointment already read in evi- 
dence. (Warrant was here handed the wit- 
ness, issued from the circuit court of South 
Carolina.) I had nothing whatever to do 
with the insertion of the names of Thomas 
Bfeincock and Joshuway Spears in the war- 
rant handed me. I arrested Thomas Han- 
cock in Kiser's store, in Atlanta. I was 
taken there by a man named Williams. I 
obtained the warrant from Williams. Wil- 
liams first went into the store, came out 
again, handed me the warrant, and told me 
the man was in the Store, and to go in and 
arrest him. I told him he must go in and 
point out the man. This was on Saturday 
two weeks ago. I got the warrant first in 
the city of Charleston from MaJ. Stone, who 
was assistant district attorney. Williams 
was present at the time. Maj. Stone handed 
me eight or ten warrants. He took out one, 
said Williams did not want that, I was di- 
rected to act under Williams' instructions. 
I took the warrants to the marshal's office, 
and showed them to the marshal. I had be- 
tween seven and eight I was directed to 
take them to Savannah. I did so,— sent them 
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in to the clerk's office from the marshal's of- 
fice. I got them again the next day. Maj. 
Smyth, the marshal, delivered them to me. 
I took them to the hotel, put them in my 
valise, and took the night train for Macon. 
I found Mr. Williams at the train at At- 
lanta,— met him there. I had not arrested 
any one before I met Williams. After meet- 
ing Williams, I went with him over to the 
American Hotel, opened my valise, took oiit 
the warrants, and handed them to Williams. 
He said he knew every one of those men. 
He then said he must start immediately for 
Marietta. We took the 4 o'clock train and 
went to his uncle Whitlock's, near Marietta, 
arrested his counsin, went afterwards to his 
(Williams') brother. I returned to Atlanta 
next morning; got up at about 8 o'clock. 
After breakfast, Williams said, 'Now, let us 
go and get Hancock,' took me to Kiser's store, 
went into the store, returned after a few 
minutes, told me the man was in the store, 
and to go in and arrest him. I told him he 
must go in and point him out. He did so. 
I arrested Hancock, and told him to come 
with me to the marshal's office. He did so, 
and I turned him over to a deputy marshal 
in the office. I left him in his charge, and 
had nothing more to do with him. This was 
on Saturday. 1 was arrested on the Thurs- 
day following, four or five days after. After 
Maj. Smyth went my security for the false 
imprisonment case, and Col. Alston had dis- 
missed the forgery case, I was arrested on 
the bench warrant, and have been in jail ever 
since. I knew nothing of the insertion of 
the names in the warrant; had nothing to do 
with it; knew nothing whatever of Hancock 
until about 8 o'clock that morning, when Wil- 
liams called on me to make the arrest. I 
knew nothing at all about the insertion of 
the names in the warrant, nor had I anything 
to do with it, nor do I know who inserted 
them, when it was done, or anything about 
it." Gross-examined: "1 reside in South 
Carolina. Know nothing of Williams except 
that I saw him about the courts. Williams 
resides in the upper part of South Carolina. 
I do not know the handwriting in the" war- 
rant, nor the handwriting of either of the 
names. I had not, to my Imowledge, any 
other bench warrant with more than one 
name. When Williams took the warrants 
at the hotel in Atlanta, I do not know wheth- 
er the two additional names were in the war- 
rant in question or not. I do not know 
whether they were there before the indorse- 
ment by McPherson, the clerk, or not" Di- 
rect examination resumed: "1 did not ex- 
amine any of the wan-ants to see whether 
they had more than one name in them or not. 
I did not have time." 

When I read the section of the law under 
which this writ of habeas corpus was is- 
sued, and consider the uniform interpretation 
given to it by the national eonrts, must I 
close my eyes to the light of judicial reason 
which surrounds me? If the court cannot 
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inquire into the real histoiy of tlie cause of 
the imprisonment of the relatox-; if it cannot 
invoke the vevidence given before the court 
itself, whenever essential to the ends of jus- 
tice, through the law, go behind this series 
of indictments to ascertain whether they had 
their origin and birth in one cause and flow 
from a single and not from a triple course; 
if the court is restricted to the inspection of 
the bench warrants and the indictments, as 
they formally appear, for all the evidential 
knowledge upon which it is to act, and to 
give judgment whether the relator is justi- 
fied or not,— then the sending forth of the 
writ, and the bringing of the prisoner before 
the court, merely to remand him, or virtually 
to deny to him, when here, the full benefit 
of the law of habeas corpus, which com- 
mands the court or judge to search into the 
cause of the commitment, would be a ridicu- 
lous pageant and mockery of justice. And, 
notwithstanding the statement of Mr. Horl- 
beck— for this paper (copied supra) was ten- 
dered in evidence by the defendant, and, un- 
opposed by the relator, read to and received 
as evidence by the court— that the bench war- 
rant, when issued, contained no other name 
than that of Wm. Wessley Scott, nevertheless, 
if the sworn testimony of the relator is to be 
believed, and no part of his evidence was or 
is objected to (his competency as a witness in 
this cause was admitted by, or at least met 
the distinct and positive acquiescence of, the 
defendant), then he did not insert the names 
of Thomas Hancock and Joshuway Spears, or 
either name, in the bench warrant, nor had 
any knowledge by whom, where, or when in- 
terpolated. Therefore tie court, under the 
testimony produced before it, cannot do other- 
wise than to hold that the relator has dispel- 
led the cloud of suspicion that rested upon 
him when he offered the bench warrant in ev- 
idence. It is true, however, that it is by his 
own testimony that he relieved himself from 
suspicion; but his truthfulness was not ques- 
tioned by the defendant, nor was there any 
evidence offered to overthrow it. In coming 
to this conclusion, I have not been unmindful 
of what Mr. Horlbeck, the clerk,' stated,— and 
stated truly, I have every reason to believe,— 
that neither the name of Thomas Hancoclc 
nor Joshuway Spears was in the bench war- 
rant when it- was issued from his office. 

On the subject of the jurisdiction of the 
state court to try Hendricks for the alleged 
alteration of the bench warrant issued from 
the federal circuit court for South Carolina, 
I would remark that this court would be de- 
parting from its proper sphere of action if it 
assumed, in a habeas corpus case, to examine 
whether the state court could take cognizance 
of that or any other particular case. Indeed, 
the questioh is wholly irrelevant here. For 
whether the interpolation of names into that 
bench waiTant is an offense against the state 
of Georgia, her courts alone can determine. 
I may add, the state courts cannot hold ju- 
risdiction over offenses exclusively existing as 



offenses against the United States. Every 
criminal presentation must charge the offense 
as having been committed against the sover- 
eign whose courts sit in judgment on the of- 
fender, and whose executive may pardon him. 
The jurisdiction of the national courts is lim- 
ited, but within its limits supreme. And the 
constitution of the C^nited States, and all acts 
of congress made pursuant thereof, are the 
supreme law of the lana, binding on the con- 
science of state judges as well as those of the 
United States. 

In respect to the "writing" on the back of 
the bench warrant, the learned attorney gen- 
eral contended (1) that it was not issued by 
the judge, but by the clerk, and without the 
judge's knowledge, and without authority of 
law; (2) had the process been good in South 
Carolina against Hancock, it could not, with 
that indorsement, be executed in Georgia (the 
fugitive must be committed, and then the 
judge must order his removal); and (3) that 
no commitment can be had except upon war- 
rant issued upon oath, and upon evidence de- 
livered under oat]?, — citing Conk. Prac. 582, 
583, 599; Judicial Act, § 33 [1 Stat. 91]. A 
copy of the South Carolina warrant and the 
process issued at Savannah may be found su- 
pra. It will be seen that I have divided the 
proposition advanced by the attorney general 
into three clauses. To the first: It is doubt- 
less true, as statea, that this writing was is- 
sued by the clerk, and not by the judge, or 
with his knowledge. But, nevertheless, it 
shows upon its face that it was issued during 
a session or stated term of the court, tested 
in the name of the judge, sealed with the seal 
of the court, and signed by the clerk." These 
indicia being patent on the paper, the pre- 
sumption of .law is that it is a judicial pro- 
cess, and issued by the court whose test and 
seal it bears. Besides, if it was necessary to 
the validity of a process that the judge, sit- 
ting as a court, must make an order, or have 
knowledge of its being issued by the clerk, 
still there is no evidence wljatever that the 
marshal was cognizant at any time of the 
manner in which it wks issued. Neither is 
there any evidence that the relator, when ap- 
pointed special deputy or afterwards, knew 
how it was issued. It is a recognized princi- 
ple of law, applicable to this case, that when 
the court has jurisdiction of the subject-mat- 
ter, or of similar subject-matter, the officer 
is not bound to examine into the validity of 
its proceedings or the regularity of its pro- 
cess, and is not liable,— certainly not without 
express malice. See Warner v. Shed, 10 
Johns. 138; Dynes V/ Hoover, 20 How. 65; 
Case of the Marshalsea, 10 Coke, GO, 68. Aud- 
it has been held sufficient justification if a 
process is regular and legal on its face, 
though the officer has knowledge of facts ren- 
dering it void for want of jurisdiction. Peo- 
ple V. Warren, 5 Hffi, 440; Billings v. Russell, 
23 Pa. St. 189. And see Code, § 294. In 
Keniston v. Little, 30 N. H. 318, which was 
an action for taking certain cattle of the de- 
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fendant, the court said: "If tlie process here 
did issue either erroneously or irregularly, the 
court having jurisdiction, it is not void, hut 
is at most voidahle. If erroneous, a party 
even may justify, under it, whatever was done 
by virtue of it -while it was in force; and, if 
irregular, it is a justification for the party till 
set aside. Much more must it be so in the 
case of an officer." And Mr. Bishop, in his 
learned and accurate work on Criminal Pro- 
cedure (volume 1, § 187, 2d Ed.), says: "If a 
warrant in due form is put into the hands of 
an officer to whom it is addressed, he is jus- 
tified in executing it, if the magistrate who 
issued it had jurisdiction over the cause, even 
though it was improperly or unlawfully ob- 
tained." And see Boyd v. ^tate, 17 Ga. 194. 
And he will be protected in executing a war- 
rant, although he knew at the time it was 
obtained for an undue purpose. State v. 
Weed, 1 Fost. (N H.) 262. 

The gist of the second clause is this: Han- 
cock, escaping from South Carolina to this 
state, must first be committed here, and aft- 
erwards the judge must ^rder his removal. 
Provision is made by the thirty-third section 
of the judiciary act for the removal of of- 
fenders who have fled from one district to 
another; and if such commitment of the of- 
fender shall be in a district other than that in 
which the offense is to be tried, it shall be 
the duty of the judge of the district where 
the delinquent is imprisoned, reasonably to 
issue, and the marshal of the same district 
to execute, a warrant for the removal of the 
offender to the district in which the trial is 
to be had. In the case under consideration, 
the mS.rshal is commanded "to execute the 
within warrant if said defendants can be 
found within the limits of Geoijgia, anjd that 
he deliver said defendant to the marshal of 
the district of South Carolina or his lawful 
deputy." It does not order him to commit 
them. True, the act speaks only of persons 
under "commitment." But does it make this 
imperative? C^nkling (page 583) says that 
"it may doubtless be construed to warrant a 
removal without the formality of a previous 
commitment to prison, the form of the war- 
i-ant being varied accordingly." In this case 
the views of that distinguished writer seem 
to have been rubstantially followed. Why 
commit him if the act does not make it ob- 
ligatory to do, so? When the person is arrest- 
ed he may demand it as a right' to be forth- 
with taken before the district judge, that 
the fact of his identity may be inquired into, 
and also bailed, if a bailable offense. He 
. is entitled to an examination before he is re- 
' moved to a distant state. See thirty-third 
section of judiciary act (1 Stat. 91), and re- 
marks of Love, J., and of Mr. Justice Miller, 
in Be Bailey [Case No. 730]. "In some dis- 
tricts," says Murray (U, S. Proceedings, 30), 
"the judge issues his warrant for the arrest 
and transportation of the prisoner directly to 
the district wherein the offense was com- 
mitted, without requiring the production of 



the body before him." A precedent is of file 
in this court, dated May 16, 1872, issued in 
the city of Jefferson, Western district of 
Missouri, tested in the name of the district 
judge, the Honorable Arnold Krekel, sealed 
with the seal of the court, and signed by the 
clerk, which I may perhaps refer to again. 

The third and last clause is that no com- 
mitment can be had except upon warrant is- 
sued under oath, and upon evidence delivered 
under oath. Observing the process issued at 
Savannah, it will be seen that it does not ap- 
pear to be issued on the oath of any person. 
The bench warrant issued by the United 
States circuit court for South Carolina, re- 
cited that, "whereas a bill of indictment has 
been found against Wm. Wessley Scott, 
Thomas Hancock (interlined) and Joshuway 
Speai-s (interlined) for 'conspiracy under acts 
of congress. These are," etc. The process 
issued at Savannah recites that "H. W. Hen- 
dricks being the lawful deputy of the U. S. 
marshal for the Districts of South Carolina 
and presenting the within warrant in this 
district alleging that said defendant is with- 
in the limits of Georgia, it is hereby ordered 
that WiUiam H. Smyth the marshal of the 
Districts of Georgia do execute the within 
warrant if the defendants can be found," 
etc. Here the point is presented whether the 
mere production of the bench warrant from 
the United States circuit court for South 
Carolina, by an officer of that court, to a 
United States district court in Georgia, was 
of itself sufficient upon which to issue a pro- 
cess to arrest Hancock in Georgia. This is 
a matter of prime vitality, and I have care- 
fully considered it, but without the privilege 
of looking into the writings of some authors 
who, perhaps, cast light upon the subject. 
It has however, received the attention of 
Judge Conkling, in his treatise (page 581). 
He says: "It sometimes happens that a per- 
son indicted in one district makes his escape 
before arrest into another district. In such 
cases the exhibition of a copy of the indict- 
ment, authenticated by the certificate of the 
clerk under the seal of the court, would, it is 
supposed, be the proper evidence. Perhaps, 
also, an affidavit, or the certificate of the 
clerk alone, that an indictment had been 
found, would be sufficient, as in England. 
See 1 Chit. Cr. Law, p. 342. But where the 
application is founded on the fact of an indict- 
ment alone, there ought, on the arrest of the 
suspected party, to be evidence of his iden- 
tity, to warrant a commitment" If the rule 
laid down by Conkling is coiTCCt, — and no au- 
thority has come to my notice questioning it, 
—this case is still stronger; for the bench 
warrant from South Carolina, issued "by or- 
der of the court," under its seal, and signed 
by its clerk, states that a bill of indictment 
had been found, etc. And it was solely on 
the presentation of a bench warrant, issued 
by this court, stating that an indictment had 
been found against one W. Scott Thomas, 
etc., that the district court for the Western 
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-district of Missouri granted a warrant for 
Lis arrest and removal. I im of the opin- 
ion that the views presented by the attorney- 
general on fhis branch of the case are unten- 
able. 

It was insisted by the learned attorney 
general that the relator had no authority, ex- 
cept that conferred on him by the marshal, 
who specially deputed him to execute eight 
or ten warrants, and' having taken no oath 
of office in this state, he was, therefore, not 
an officer of the United States, and so could 
not execute the waiTant. The appointment is 
this: "I hereby depute H. W. Hendricks as 
my special deputy to execute the within war- 
rant. (Signed) W. H. Smyth, TJ. S. Marshal." 
The twenty-seventh section of the act of 1789 
(1 Stat. 72), after speaking of the appoint- 
ment and removal of marshals, says: He 
shall have power "to appoint as there shall 
be occasion one or more deputies, who shall 
be removable fixim office by the judge of the 
district court, or the circuit court sitting 
within the disti-ict, at the pleasure of either; 
* * * and the marshal shall take before said 
judge, as shall also his deputies, before they 
enter on the duties of their appointment, the 
following oath of office." And the seventh 
secUon of the act of July 29, 1861 (12 Stat 
282), declares that the mai-shals of the sev- 
eral districts "shall have the same powers in 
executing the laws of the United States, as 
sheriffs * * * in the several states, have 
by law, in executing the laws of the respec- 
tive states." Ballard, J., in U. S. v. Jailer, 
supra, said: "The authority to appoint a spe- 
cial bailiff to execute a pariicular process, is 
recognized by all the authorities as appertain- 
ing to the sheriff." Conk. Prac. p. 319, says: 
"The seiTiee may be made by the marshal, 
by a general deputy, or by a special deputy 
or bailiff, constituted for that purpose." This 
is the practice in England, and I learn that it 
is the common practice throughout the Union. 
Indeed, it is authorized by the act of con- 
gress just quoted (and which is but a copy 
of the act of February 28, 1795); for it ex- 
pressly gives to the marshals the same pow- 
ers, in executing the laws of the United 
States, as sheriffs in the several states have. 
The relator was specially deputed in writing. 
In this state, a deputy sheriff may be ap- 
pointed by jjaroL So even a deputy sheriff 
may appoint a bailiff to do a particular act. 
Matthis V. Pollard, 3 Kelly, 1; McGuffie v. 
State, 17 Ga. 497. But the point in the ar- 
gument most strenuously insisted on was 
that the relator had taken no oath of office 
in this state, and therefore he was not an 
officer of the United States; so could not ex- 
ecute this warrant There is no evidence be- 
fore the court whether he was sworn or not. 
The marshal testified that he "did not know 
whether he was sworn." The relator was 
not asked whether he had taken the oath. 
"When the marshal appointed him a special 
depxity, and he accepted the appointment, 
this instated him; and the law will presume 



that he complied with all its requirements 
before acting. In the case of U. S. v. Bachel- 
der [Case No. 14,490], Mr. Justice Story said: 
"If an officer of the customs be duly com- 
missioned, and be found acting in the duties 
of his office, the law presumes that he has 
taken the regular oaths ' until the contrary 
appears." 

The court is of the opinion that the writ 
must be upheld, and, on payment of costs, 
the prisoner is discharged. 

.When the court announced its judgment 
discharging the prisoner, the attorney gen- 
eral of the state asked for an appeal to the 
supreme court of the United States, and that 
the relator give bail for his foithcoming 
should the judgment of this court be revers- 
ed. To-day the matter was heard, and the 
court decided that "under the act of 1833, no 
appeal lay in this case. . 
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UNITED STATES v. HARRIS. 

[12 Blatchf. 434.] i 

Circuit Court, S. D. New York. Jan., 1875. 

Orlmixai. Law — Evidence — Proof of Other 
Crimes— Smijggi.ing. 

On the trial of an indictment for smuggling, 
an officer of the customs, having given evidence 
for the defendant, the court refused to allow the 
counsel for the United States to interrogate him 
as to violations of the revenue laws coimni,tted 
by him, hut in no w^y connected with the charge 
under consideration, for the purpose of discredit- 
ing him as a witness. 

This was an indictment [against David P. 
Harris] for smuggling. 

Ambrose H. Purdy, Asst. Dist. Atty. 
Samuel G-. Courtney, for defendant. 

Before BENEDICT, District Judge. 

An officer of the customs, having given 
evidence for the defendant, the court re- 
fused to allow the counsel for the United 
States to interrogate him as to violations 
of the revenue laws committed by him, but 
in no way connected with the charge under 
consideration, for the purpose of discredit- 
ing him as a witness. 
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UNITED STATES v. HARRIS. 

[1 Sumn. 21.] 2 

Circuit Court, D. Massachusetts. Oct. Term, 
1830. 

Emikent Domain — Streets aSd Higuwats— Ease- 
ments— Ownership OP Fee. 

1. Where the legislature by a special act au- 
thorize.s a street or highway to be laid out, and 
bars any action for possession or damages after 

1 FReported bv Hon. Samuel Blatchford, Dis- 
trict .Tudge, and here reprinted by permission.] 

2 [Reported by Charles Sumner, Esq.] 
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the laying out, and provides for the damages in 
a special manner, the owner is still entitled to the 
fee, subject to the easement. 

[Cited in Prather v. Western XI. Tel. Co., 
89 Ind. 525; Winter v. Peterson, 24 N. J. 
Law, 527; Water Works Co. v. Burkhart, 
41 Ind. 371.1 

2. Such special acts are to he construed in 
conformity to the general highway acts, unless 
the, legislature use words, which show, that the 
fee of the lands taken is intended to pass from 
the owner. 

[Cited i;i Dingley v. Boston, 100 Mass. 559; 
Malone v. Toledo, 34 Ohio St. 546.] 

3. The laying out of a highway at the common 
law and under the highway acts of Massachu- 
setts does not deprive the owner of the fee, but 
only subjects it to the easement. 

[Cited in Boston v. Richardson, 13 Allen, 159. 
■ Cited in brief in Old Colony & F. li. Co. v. 
Plymouth, 14 Gray, 158.] 

This was an action of trespass brought by 
the "United States [against Richard D. Har- 
ris] to determine the title to a piece of land 
situated within the limits of the navy yard 
at Charlestown in Massachusetts. The prin- 
cipal facts, as agreed upon by the parties, 
were as follows: 

In October, 1781, the legislature of Massa- 
chusetts passed an act, entitled an act for 
widening and amending the streets, lanes, 
and squares, in that part of the town of 
Charlestown, which was lately laid waste by 
fire. The act, after reciting, that a commit- 
tee was appointed by the town for regulating 
thCj^streets, lanes, and gq.uares in that part of 
the town, which was so laid waste, and that 
the committee had accordingly proceeded to 
lay out the same, a plan of which had been 
laid before the court and was then deposited 
in the secretary's ofla.ce, proceeded to enact, 
"that the proceedings of the committee be 
and they are hereby confirmed; and all ac- 
tions, that shall be brought for recovering 
possession of any land lying within any of 
the streets, lanes, squares, &c., laid out as 
aforesaid, or for damages sustained or occa- 
sioned thereby, shall be utterly and for evei- 
barred." It further enacted, that no build- 
ings whatsoever be so erected as to encroach 
upon any street, lane, or square, by them so 
laid out as aforesaid; and reciting, fhat 
some persons may suffer damage by laying 
out the "streets, &c. according to the plan 
aforesaid, and others may receive benefit and 
advantage thereby, provided, that the valae 
of all lands and buildings and other- materi- 
als, taken from any person by virtue of the 
act, should be ascertained by appraisers 
chosen in the manner pointed out by the act, 
and that the town should be held and obliged 
to pay to the person interested in the land, 
buildings, and materials aforesaid, the sum 
at which it may be appraised. In like man- 
ner persons benefited "by the proceedings 
were to be assessed a proportionate sum, 
which their estates were subjected to pay. 
It does not appear who, at this time, were 
the owners of the land now in controversy 
before this court, upon the special case agreed 



by the parties. But John Harris, the ancestor 
of the defendant, became owner thereof by 
deeds executed to him of various portions 
in 1791, 1792, and 1793, by various grantors. 
Although the plan of the committee was thus 
confirmed, no street was ever in fact laid 
out and opened over the premises imtil 1795 
or 1796, when the town of Charlestown laid 
out a street over a part thereof, called Bat- 
tery or Water street, 'for which a full com- 
pensation was paid to Harris by the town, 
by an award under the act of 1781. And 
again in 1798 or 1799, another street was laid 
out by the town, over another part thereof, 
called Henley or Meeting-House street, for 
which the town also paid a full compensa- 
tion to Harris. Both streets were however 
marked out in the plan, and were finally laid 
out and opened, in conformity thereto. lu 
this posture of afiiairs, the legislature of Mas- 
sachusetts in June, 1800, passed an act (Act 
June 17, 1800; 2 Laws Mass. [1807] p. 940) 
consenting to the purchase by the United 
States of a tract of land in Charlestown for 
a navy yard, and ceding jurisdiction of the 
tract, not exceeding sixty-five acres. By that 
act, the value of the land so taken, -v^hen 
not agreed by the parties, was to be ascer- 
tained by a jury in the manner prescribed 
by the act And accordingly the value of 
the land of Harris included in the navy 
yard was, upon the petition of Aaron Put- 
nam, agent of the United States, so ascer- 
tained, and the amount paid to Harris by 
the United States in November, 1800, and 
Febmary, 1804. In the proceedings under 
this inquest, five different parcels of land of 
Harris were set fortb by abuttals as taken 
by the United States, and separately valued. 
One of these (No. 1) was on the north side of 
Henley or Meeting-House street, abutting 
thereon; another (No. 2) on the south side of 
the same street, and abutting thereon, and. 
also on Battery or Water street; the other 
three (Nos. 3, 4, and 5) were on the south side- 
of Battery or Water street and abutting 
thereon. Nothing material occurs in the de 
scription of either lot, except that in No. 2 
the description begins as follows: "One oth- 
er lot of laud with the appurtenances, con- 
taining one half of an acre, &c." There wer{>^ 
at that time three wooden buildings on No. 
2, and no buildings on either of the other 
lots. In January, 1801, the town of Charles- 
town, for the accommodation of the navy 
yard, by vote declaxed, that such parts of the 
following streets and passages belonging to 
the town, as are included in the limits of the 
navy and dock yard be granted for the solo 
use of the United States; and that their ter- 
mination from Main street be as follows, &c., 
describing certain lines across Henley or 
Meeting-House street, and across Battery or 
Water street. Harris being present at this 
town meeting, protested against the grant 
"on account of his rights to the advantages 
of the said streets." The premises in contro- 
versy constitute the land of the said street 
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so discontinued, and granted to tlie United 
States, The defendant claims the premises 
imder Harris by devise and heirship. Upon 
these facts (which are the most material to 
be stated) the question arose, whether the 
United States had acquired any title to the 
premises in controversy, which are now in- 
cluded within the sixty-five acres and visible 
bounds of the Kavy Yard, 

Mr. Dunlap, U, S. Dist. Atty, 

It is contended that Putnam's petition 
shows what land was wanted, and taken for 
the use of the United States, that is, John 
Harris' "lots," over which the roads had 
been laid out, which covered the places de- 
manded on the part of the heirs of John Har- 
ris. This petition is broad enough to em- 
brace the freehold of the roads, as was mani- 
festly intended, being parts of those "lots," 
The jury were merely to value, not to bound 
the tracttaken by the United States, ActMass. 
June 17, 1800, § 2. Where it is not known 
to whom the fee of the road belongs, it is 
presumed to belong to the owners of the ad- 
joining lots ex utraque parte, obviously upon 
the ground, that the road was taken out of 
what was once one lot, and belonguag to the 
present or former owners of the adjoining 
tracts. In this case, the road, or the fee in 
the road, would have belonged to John Har- 
ris, as an abutter on both sides; for it 
would have been presumed to have been his 
property. The United States, taking his par- 
cels bounded on the road, would have suc- 
ceeded to his rights upon the presumption, 
that the fee of the road belonged to him. 
Can they lose their rights to the fee of the 
road, when, instead of being presumed, it is 
proved to have belonged to him, when the 
United States took the adjoining parcels ex 
utraque parte? Com, Dig. "Chimin"; 1 BoUe, 
Abr. 392, pi. 13; 1 Brownl. & G. 42; Lofft, 
359; 13 Mass. 259; 3 Kent, Comm. 349; 1 
Conn. 103; Just. Inst. lib. 2, tit. 1, § 25. 

Under the term "appurtenances" in the 
valuation of one of the parcels bounded on 
both the roads, the fee of which is in contro- 
versy, the reversion of these roads passed. 
This was a summary proceeding, and not to 
be viewed with the strictness with which 
courts, from the force of precedents, estab- 
lished in the days of astute legal refine- 
ments, are accustomed to construe common 
law conveyances, oftentimes following prec- 
edents, which in these times would not be 
established. The appurtenances do not mean 
the buildings, for buildings pass with the 
land, "Cujus est solum, ejus est usque ad 
ccelum," When buildings are referred to 
by those, who doubt, whether they pass 
with the land, or ex majori cauteia, they 
are always distinctly mentioned. By appur- 
tenances is meant, not what is on, birt that 
which is off the land, the adjunctum of the 
civil law; and we say appurtenant to, but 
never appurtenant on. -The difficulty about 
land not being appurtenant to land is not 



insuperable, and in this case presses with 
less force, because it is a sort of reversion, 
after the discontinuance of the road, which 
passes, and which, according to the doctrine 
in Shep. Touch, 89, may well pass as appur- 
tenant to a possession. No one can suppose, 
that it was the intention of the parties to 
leave these slips of land in the navy yard, 
to be, thirty years after, the subject of 
contention and annoyance; and if the pro- 
ceedings have been such as to produce this 
state of things, it is manifestly from a 
blunder, and not from design. The claim 
therefore rests on technicalities; and, it is 
believed, there is more of technicality to re- 
but than support it. The following authori- 
ties were quoted and commented upon: Co. 
Litt. 121, 122 (Hargrave & B. Note, 174); 
Co. Litt 5b, 56a, 56b; Gro. Jac. 121, 526; 
Oro. Car. 17; Cro. Eliz, 16, 113, 114, 704, 89; 
Plow. 170B; 1 Lev. 131;- Shep, Touch. 90; 
2 Term K. 498, 502; 1 Bos. & P. 53; 2 W. Bl. 
727; 2 Saund. 400; Hazard v. Robinson 
[Case No. 6,281]; Whitney v. Olney [Id. 17,- 
595]; 17 Mass. 447, 448; 8 Johns. 49; 6 Mass, 
332, 

John Harris' protest against the vote of the 
town of Charlestown passing the streets to 
the United States, was merely as an inhab- 
itant of the town, to preserve the road, on 
account of his interest "in the road"; and it 
shows clearly that he considered his fee of 
the road taken; else he would not have pro- 
tested against an act, the legal effect of 
which is, upon the ground now taken by his 
heirs, to revest in him the whole road and 
fee. The fact respecting the land purchased 
subsequently of Commodore Hull, it is eon- 
tended, has no bearing upon the construc- 
tion of Putnam's petition, and the verdict of 
the jury. The jury found one lot of John 
Harris in two parcels, each bounded on 
Henley or Meeting-House street, and they 
made a valuation of the whole lot by parcels 
from some imagined convenience. Still it is 
as much one lot, as a field through which a 
foot or cart way is granted, and as one lot 
completely covered by Putnam's petition. 
If, by the statute, the United States were 
authorized to take what might be wanted 
for the navy yard, not excee^ng sixty-five 
acres, lying between Mystic and Charles 
rivers, against the will of the owners, which 
is believed to be the true construction of the 
statute, then all described in Putnam's pe- 
tition, that is, John Harris' "lots," which in- 
clude the roads, pass as levied upon by the 
United States. On the other hand; if the 
United States were not authorized to tak& 
the property against the will of the owners, 
then John B^rris' receipt of the purchase 
money must be considered as an assent to- 
the conveyance, and Putnam's petition is in 
the nature of a grant from Harris, In ei- 
ther case the result will be the same, and 
the roads be found included in John Harris' 
"lots," whether taken from him with or 
without his consent. These streets, the fee- 
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■of which, upon their being discontinued, is 
now claimed hj the heirs of John Harris, 
were laid out by a committee of the town 
■of Charlestown after the burning of that 
town by the British on the 17th of June, 
1775, according to the plan in the office' of the 
secretary of the state of Massachusetts. By 
the Massachusetts statute of October 30, 
1781, the proceedings of the committee were 
<X)nfirmed; and by the first section it is pro- 
vided, that "all actions that shall be brought 
for recovering possession of any land lying 
within any of the streets, lanes, squares, &c. 
laid out as aforesaid, or for damages sus- 
tained or occasioned thereby, shall be utter- 
ly and for ever barred." The language of 
this statute is as strong as possible: "all 
actions for the possession of any land lying 
within any of the streets, &c., are to be ut- 
terly and for ever barred." This statute, it 
is contended, destroys, in relation to the 
lands covered by these streets, the common 
law principle, that the ownership of the fee 
reverts to the original owners of the soil up- 
on the discontinuance of the road; and the 
<;ommon law always gives way to the statute. 
1 Bl. Comm. 89. In large cities and towns, 
the public necessity or convenience may re- 
■quire, that something more should be taken 
for streets, than the mere easements of a 
right of passing, which will answer for com- 
mon highways. The freehold or fee may be 
required, and therefore may be taken. By this 
statute also all claims were "utterly and 
tor ever barred," not only for the land ly- 
ing within the streets, but also that lying 
within the "squares" laid out by the Charles- 
town committee. For the "squares" the 
freehold would be wanted, and the words of 
the statute as well bar all claims for the 
land lying within the "streets," as those 
within the "squares." 

Mr. Minot, for defendants. 

First. That the soil and freehold of the 
street called Henley or Meeting-House 
street, and of the street called Battery or 
"Water street, did not pass to the United 
States, under and by virtue of the term ap- 
purtenances used by the jury in their ver- 
dict in the description of the lot No. 2, or by 
the description in said verdict of lots No. 1 
and No. 3, or by the proceedings, by which 
the land was taken by the United States. 
By the second section of the Massachusetts 
statute of June 17, 1800, authorizing the 
purchase of the navy yard, it is provided, 
that if the agent of the United States and 
the owner of the land cannot agree in the 
sale and purchase, the land may be taken 
by the United States and valued by a jury. 
John Harris did not agree to the sale, and 
the land was taken under the statute by the 
agent of the United States, The transfer 
was therefore in invitum, and Harris can- 
not be considered as having made a volun- 
tary conveyance of It. Before Meeting- 
House and Water streets were laid out, said 



Harris owned all the land from the lane 
leading to the brick yards to low-water 
mark. In 1800 these streets had been laid 
out, and the jury valued the land in distinct 
parcels. The verdict finds, that the jury 
were shown several lots of land, and that 
they had set out these lots by metes and 
bounds. If the United States meant to take 
the whole land of said Harris, including 
what was covered by streets, it is not easy 
to conjecture, why the jury should have 
valued it in separate lots; no advantage 
could result to either party from this valua- 
tion. The statute does not require, that 
the land should be set out by metes and 
bounds; and all that could have been neces- 
sary was to describe the land with reason- 
able certainty, so that it should appear, that 
it was within the limits allowed for the pur- 
chase. But, in fact, the jury did not take 
the whole of Mr. Harris's land; they left a 
small gore adjoining the lot No. 2, which 
his administrators sold to Commodore Hull, 
and which he sold to the United States; and 
that gore is now within the precincts of the 
navy yard. 

It is inferred, that the jury did not intend 
to include, and did not in fact include, the 
soil and freehold of the streets as parts of the 
land taken and valued by them, from the fol- 
lowing facts and reasons: (1) The jury de- 
scribe the several lots, as they were enclosed 
by fences running completely roimd them, and, 
where they were bounded by streets, describ- 
ing them as running on or by the streets, and 
thereby excluding the streets. In fact, a 
map of the lots could not afford a more per- 
fect or definite description, than the jury give. 
The only doubt, which has been suggested, 
whether the streets are excluded, arises from 
the use of the word appurtenances in the de- 
scription of the second lot. It was argued 
in the court below, that if the term "appur- 
tenances" carried the two streets on which 
the second lot was bounded, it would give all 
the streets of which said Han-is owned the 
SOU; but this is an error in fact. Water or 
Battery street extends from the east end of 
lot No. 2, to a point marked B, on the south- 
east corner of lot No. 1, a distance of more 
than 300 feet; and, for that distance, it can- 
not be pretended, that the soil of the street 
can be affected by any construction of the 
term "appurtenances," as used in the descrip- 
tion of lot No. 2. (2) It appears from the 
statement of facts, that there were buildings 
on lot No. 2, and no buildings on the other 
lots. This was probably the reason, why the 
jury distinguished this lot from the others. 
The term "appiurtenances" is often used, in 
common parlance, to mean buildings. There 
was something on this lot, which gave it an 
additional value above the others. Persons 
unskilled in conveyancing are apt to consider 
some notice of buildings as proper in a deed 
o'f land. It is apparent, that there is no tech- 
nical nicety in anj^ part of the proceedings. 
The United States agent, Mr. Putnam, was 
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not a lawyer; and it -would appear from Ms 
petition, as well as from other parts of the 
proceedings, that he did not employ counsel. 
(3) If the jury intended to include the streets, 
under the term "appxurtenances," in the second 
lot, why did they not use the same term in 
describing the other lots? Lot No. 1 is whol- 
ly surrounded hy streets; and it is reasonable 
to suppose, that if they intended to give the 
streets, they would have done it most espe- 
cially in describing No. 1. These streets ^ere 
as important to the navy yard as those ad- 
joining the other lots, (4) There is no award 
of the value of the streets in the verdict. As 
said Harris did not make a voluntary sale, 
the jury were bound to value* all they took 
from him, (5) On the north side of lot No. 1 
is the road leading to the brick yards (which 
is one of the roads discontinued by the town,) 
This road, or a part of it, was sold by the 
town to Aaron Putnam, by deed, dated March 
25, 1801, in consideration of said Putnam's 
agreeing to make a new road, north of the 
old road. The road thus conveyed by the 
town to said Putnam, he conveyed (with other 
land) to the United States, on the 2d of April, 
1801. Prom these transactions, it is inferred, 
that Putnam, the agent of the United States, 
did not consider the soil of the streets as tak- 
en by the jury. (6) When the United States 
took the land from said Harris, the streets 
were public highways, and the soil was of 
little value to said Harris to sell, incumbered, 
as it was with the easement; nor could he 
make any valuable use of it, until the ease- 
ment was discontinued. (7) The protest of 
said Harris, made in public town meeting, is 
evidence, that he did not believe the soil of 
the streets had been set off by th"e jury, and 
that he considered himself as possessing an 
interest of some value in the streets. Jackson 
V. Hathaway, 15 Johns. 447. Where a per- 
son, over whose land a highway is laid, sells 
the land on each side of the highway, by such 
a description as does not include the road or 
any part of it, the soil of the highway does 
not pass to the gi-antee; as it is excluded by 
the description of the land gi-anted, and can- 
not pass as an incident, though the deed con- 
tain the usual sweeping clause of all right, ti- 
tle, interest, &e. In Tyler v. Hammond, 11 
Pick. 193, the defendant held a lot of land, 
granted with an exact description of all the 
boundary lines. The deed contained a sweep- 
ing clause, under which the defendant claim- 
ed the soil in the adjoining highway; but 
the court held, that the particular description 
controlled the sweeping clause in tTie deed, 
and that the highway did not pass as an inci- 
dent or appurtenant. 

Secondly. That the limitation contained in 
said statute of October 30, 1781, was not a 
bar to the defendant's right to the soil and 
freehold of said streets. From the whole of 
the statute, it is obvious, that the legislature 
intended to conform the acts of the commit- 
tee, as nearly as their doings would permit, to 
regular proceedings under the existing stat- 



utes relating to highways, and also to provide 
an equitable contribution from estates not 
taken for highways, on account of the advan- 
tage derived to such estates by laying out 
streets in their vicinity. It appears from the- 
preamble, that the town of Charlestown was 
desolated and destroyed by the events of the 
war. An effort was made in 1780 to recover 
it, to restore order and regularity to the 
streets, and to enable its inhabitants to re- 
build their houses on a uniform plan. The- 
preamble states, that a committee was ap- 
pointed by the town "for regulating the 
streets, lanes, and squares, in that part of thfr 
town, which was so laid waste, and the com- 
mittee has accordingly proceeded to lay out 
the same." The committee, betDg appointed 
by the town, had no power under the existing 
laws to lay out streets; that power being 
vested in the selectmen personally, or "such 
persons as they shall appoint," and subject ta 
the i-atification of the inhabitants in town- 
meeting. But the committee of the town had 
no power to regulate the streets. Their ob- 
ject was to ascertain the -lines of the streets 
(in that part of the town, which had been laid 
waste), which were obliterated by the destruc- 
tion of buildings, &c. In doing this, the com- 
mittee were liable to error by including with- 
in the lines of streets, lands not before includ- 
ed. The business of the committee was to- 
regulate (which in this connexion must mean 
to restore to order and the former condition) 
the streets, and the "committee accordingly 
proceeded to lay out the same." Here is no- 
suggestion that any act had been done, affect- 
ing the right to the soil, but only that the 
streets had been regulated, and laid out; pro- 
ceedings, which do not necessarily or usually 
touch the freehold. It is presmned that the- 
town discovered that the committee had tran- 
scended their powers, and it became neces- 
saiy to apply to the legislature to confirm 
their doings. What the proceedings of the- 
committee were, appears from the preamble. 
They had regulated and laid out highways. 
If their proceedings had been regular, no con- 
firmation was necessary. Wherein were they 
irregular? The committee was irregular in 
its creation. A committee^ so appointed hav- 
ing no power by law to lay out highways, all 
its acts were void. It is gratuitous to sup- 
pose that the irregularity was in taking the- 
soil for highways, since we prove an actual 
irregularity, which could be cured by the pow- 
er of the legislature only. It was no advan- 
tage to the town to have the fee of the high- 
ways, nor is it to be presumed that the legis- 
lature would give to Charlestown more than it 
gave to any other town in the commonwealth. 
The first section of the act confirms the pro- 
ceedings of the committee, and bars actions 
for possession or damages. This section pla- 
ces the owner of the land in the same situa- 
tion, as he stood by the existing highway 
statute^, except that he cannot question the- 
regularity of the taking by the committee, as 
he might .an irregular taking under the high- 
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■way statutes. Wlien land is regularly taken 
for a highway, no action for possession or for 
damages can be maintained by the owner. 
His only remedy is by petition, &c. St Mass. 
1786, c. 67. This statute was intended to 
make the proceedings of this committee equiv- 
alent to highway statute proceedings, and 
nothing more. The preamble to the fourth 
section, says, that, "whereas some persons 
may suffer damage by laying out the streets," 
«S:c. This is the language used in the high- 
way statutes. "Damage by laying out," i&e. 
is surely not descriptive of the loss of the free- 
hold. It is used to express the value of the 
easement taken by the public. 

The common law, which preserves the free- 
hold of a road to the owner of the land, was 
early adopted in Massachusetts; and it is not 
easy to conjecture any reasons why the legis- 
lature shoidd alter the law in this particular 
instance (and there is no similar instance 
since the settlement of the country), or why 
the town of Charlestown should desire to pos- 
sess the freehold of the roads, when the ease- 
ment was just as -valuable to them. The 
town was at that time so poor as to command 
the charity of the general court; and can it 
be believed, that it would prefer to take the 
fee of the highways, and thereby incur a 
greater expense than if the easement only 
was taken? The public exigencies require 
that highways should be established, and 
they are provided to be laid out, and a reason- 
able compensation is provided by a series 
of statutes enacted very early after the set- 
tlement of the coTmtry, altered and continued 
to the present time. But it is only a public 
exigency which justifies the appropriation of 
the property of an individual to public uses. 
No such exigency existed in the case at bar. 
The appropriation of the freehold of a road 
to the public was wholly unnecessary and 
totally worthless. It is true that the stat- 
ute provides a compensation in this case; 
but from the language used, "damages for 
taking," being the same as used in highway 
statutes, it may be inferred, that the legisla- 
ture intended damages for the easement 'on- 
ly. It cannot be presumed, that the legisla- 
ture intended unnecessarily to violate private 
property, or to depart from the usual course 
of legislation on similar subjects; and in the 
absence of any manifest intention in the stat- 
ute itself, to take the freehold of the streets, 
as well as from the uselessness to the town of 
such a proceeding, it is manifest that the leg- 
islature have adhered to the usual course of 
legislation on the subject of highways, and 
have given to the town all that it was needful ■ 
for it to possess, without unnecessarily violat- 
ing the property of an individual. It may be 
said, that John Harris has given validity to 
an illegal act by accepting a compensation. 
The reply is, that he had a right to compensa- 
tion for the easement; that what he receiv- 
ed was accepted by him for the value of the 
easement; and this is apparent from his pro- 
test at the surrender of the streets to the 



"navy yard, "on account of his right to the ad- 
vantages of the streets." But it is doubted 
whether the laying out of Water or Battery 
street and Meeting-House street is affected 
by the operation of this statute. The lan- 
guage of the statute is retrospective. It con- 
firms the past proceedings of the committee. 
It speaks of "ands taken away by the pjan. 
The streets in question were laid out up to 
the present line of the navy yard in 1781, 
but were not carried into titie land now occu- 
pied by the navy yard until 1796 and 1799, 
and the land now claimed by. the heirs of 
John Harris was not taken from him till 1796 
and 1799. The streets were not laid through 
the navy yard in 1781. There was no taking 
of Harris's land at that time, and there could 
be no damages before taking. The referees 
in 1796 speak of a street proposed to lead to 
the meeting-house, "but not yet opened." 
Can the statute of 1781, confirming past pro- 
ceedings, bar an action for an act done in 
1796? Harris had sustained no damage in 
1781. Nothing was taken from him, he had 
the vesture and herbage and all other profits 
of the land till 1796. It will be seen, by 
reference to the statement of facts, that the 
town of Charlestown sold Back lane, .one of 
the streets in the navy yard not laid out by 
the town's committee in. 1781, and upon 
which that act could have no operation. 
From this fact it appears, that the town con- 
sidered itself vested with the whole property 
in the streets by the mere act of laying them 
out, and did not consider that property as de- 
rived from the act of 1781. 

Thirdly. That, upion the discontinuance of 
a highway by the public, in Massachusetts, 
the soil and freehold of such highway re- 
verts to the owner of the land taken for such 
highway It is the settled law of Massa- 
chusetts, that, by the location of a way over 
the land of any person, the public acquire 
an easement; but the soil and freehold re- 
main in the owner although incumbered with 
a way, and if the way be discontinued, he 
shall hold the land free from the incum- 
brance. This position is fully sustained by 
the decisions of the supreme court of Massa- 
chusetts, in Com. v. Peters, 2 Mass. 127; 
Fairfield v. Williams, 4 Mass. 427; Perley v. 
Chandler, 6 Mass. 454; Alden v. Murdock, 
13 Mass. 259; Stackpole v. Healy, IG Mass. 
33; Bobbins v. Boran, 18 Mass. [1 Pick.] 122. 

STORY, Circuit Justice. The general prin- 
ciple of the common law is, that the soil, 
over which a street or highway is laid out, 
still remains the property of the original 
owner, subject to the easement, and he may 
pass the title thereto, notwithstanding the 
incumbrance. This principle is not now 
contested; and the only question is, how 
far it applies to the actual circumstances of 
the present case. 

First, it is said, that the land on both 
streets (No. 2 abutting on opposite sides on 
them) will pass under the inquest as "ap- 
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purtenanees" of No. 2. It may be admitted, 
that land may pass as "appurtenances" to 
other land, if such be the clear intent of the 
parties, as gathered from the terms of the 
deed or other instrument of conveyance; for, 
in such a case, the law does not insist upon 
strict propriety in the use of language, but 
is content to expound the words of the par- 
ties, and give eflCect to the instrument, ac- 
cording to the real and unquestionable 
meaning of the parties. But, strictly speak- 
ing, in a legal sense, land can never be ap- 
purtenant to land. But a thing, to be ap- 
purtenant to another, must,be of a different 
and congruous nature, such as an easement 
or servitude, or some collateral incident be- 
longing to and for the benefit of the land. 
In Co. Litt 121b, it is said, that nothing 
can be appurtenant, unless the thing agree 
in quality and nature to the thing whereunto 
it is appurtenant; as a thing corporeal can- 
not properly be appurtenant to a thing cor- 
poreal, nor a thing incorporeal to a thing 
incorporeal. And there are many other au- 
thorities to the same effect in Com. Dig. 
"Appendant and Appurtenant," and "Grant," 
E, 9. In a ease, therefore, where the words 
of a grant pass land "with its appurte- 
nances," the law will, in the absence of any 
controlling words, deem the word appur- 
tenances to be used in its technical sense; 
and that construction will not be displaced, 
until it is made manifest from other parts of 
the grant, that some other thing was actual- 
ly intended by the parties. I say, until it is 
made manifest; by which I mean, clearly 
and definitely ascertained, that the word is 
used in another sense. I add also, from oth- 
er parts of the same grant; for it is not 
open to parol evidence to explain or vary the 
legal sense. If there is nothing in rerum 
uatura, upon which the word can operate, 
that does not entitle the court to desert the 
legal sense. It has been said by the coun- 
sel for the defendant, that there were build- 
ings on No. 2, to which the word "appur- 
tenances" is commonly applied. But such 
buildings are in no just sense "appurte- 
nances"; but if annexed to the freehold, 
they are a parcel of the land, and pass as 
such by the deed. It is not, however, nec- 
essary to show, that there are things .grant- 
ed, to which the word applies. It is often 
thrown in by conveyancers without any 
'actual knowledge of the premises, to avail, 
as far as it may avail, by way of cautionary 
enlargement of the principal grant, if there 
be any thing, on which it may operate. If 
there be in fact no appurtenances, then the 
word, like other expletives in a deed, is 
merely nugatory. The authorities cited at 
the bar upon this point are full to the pur- 
pose, and especially Leonard v. White, 7 
Mass. 6, Jackson v. Hathaway, 15 Johns. 
447, and the very late case of Tyler v. 
Hammond, 11 Pick. 193, in the supreme 
court of Massachusetts. See also Com. Dig. 
"Chimin"; 2 Saund. 400, and note; 6 Mass. 
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332. To which I would add Whitney v. 
Olney [Case No, 17,595]. 

Now, in the present inquest (sufficiently 
loose in all its proceedings, and inartificially 
conducted, considering the magnitude of the 
interests at stake), there is nothing, upon 
which the court can put its finger, that in 
any manner justifies it in supposing the jury 
intended by "appurtenances" any thing but 
what are such in the legal sense. They ap- 
praise "one other lot. No. 2, with the ap- 
purtenances," then describing it by metes 
and bounds. These metes and ■ bounds do 
not include the streets, or either of them. 
The lot is bounded by the streets, not over 
them. All the other lots are bounded on one 
of these streets; and there is no mention 
of "appurtenances" in the description of 
either of them. , Yet if the intention were 
to include the land belonging to the streets, 
it must have been equally direct in regard 
to all these lots, as in regard to No. 2. The 
truth is, that no particular stress was laid 
on the word "appurtenances." If the streets 
had been private ways, the right to use 
them would have been "appurtenances" in 
the strict sense. But, as highways, they 
were public easements. This distinction 
may not have been attended to by the par- 
ties; and therefore the word "appurtenan- 
ces" may have been inserted from greater 
caution. But the omission of it, in regard to 
the other lots, rather leads to the conclusion, 
that it was a chance hit, without intention 
or object At all events, the fact, that all 
the lots are bounded by abuttals, which es:- 
clude the streets, irresistibly shows, that 
the jury did not intend to include them. 
If they had so intended, some positive ex- 
pression would have been found. It has 
been said, that the duty of the jury was, 
to value the lajs^d. only, and not to describe 
its boundaries. If it were so, it is. too late 
to correct the error. But I am of opinion, 
that it was their duty to describe the land 
taken by definite bounds, in order to show 
the extent of this acquisition of property 
by the United States, in a proceeding in 
invitum. The description should be as defi- 
nite and clear, as in a common grant. The 
title of the United States might otherwise 
have been brought into jeopardy. How, in- 
deed, could the jury value the land without 
ascertaining its extent? So fg,r, then, as the 
title of the United States is sought to be 
maintained upon this inquest, it appears to 
me 'unsustainable. 

A question of more difficulty arises upon 
the construction of the act of 1781; whether 
it was simply intended to authorize the cre- 
ation of servitudes or easements in the 
lands, over which the committee had laid 
out streets, lanes, and squares, according to 
the plan confirmed by the legislature; or 
whether it was intended to vest in the 
town the title and freehold of- the soil itself, 
over which these streets, lanes, and squares 
were so laid. In other words, whether the 
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town was to acquire the wliole property in 
the land talien for streets, lanes, and 
squares, paying damages to the full value; 
or was to acquire only a right of way, or 
public use, paying damages only for such 
right, and leaving the general ownership in 
the land, as it was before. It is unnecessary 
to consider, how far the legislature pos- 
sessed a constitutional authority to take the 
lands for either purpose, depriving the own- 
er of the right of a trial by jury to ascertain 
his damages; foi Harris took no such ex- 
ception, and received a compensation award- 
ed according to the provisions of the act. 
But it is material to state, that by the -terms 
of the act it is declared, that "all actions 
that shall be brought for recovering posses- 
sion of any land lying within any of the 
streets, lanes, squares, &c. laid out as afore- 
said, or for damages sustained or occasioned 
thereby, shall be utterly and for ever bar- 
red." In the ordinary mode provided by 
law for laying out town ways, streets, and 
highways under our general statutes, it is 
clear, that an easement only is created; 
and, subject to that, the "general propriety 
remains in the owner of the soil at the time 
of laying it out. He may use it for any 
purposes, not inconsistent with the ease- 
ment He is entitled to any profits from the 
herbage on the way-side, and may maintain 
trespass for any wrong or dispossession by 
any intruder. The present act in tei'ms bars 
for ever actions brought for possession of 
any such lands; and therefore, taken in its 
literal signification, it may seem intended 
to bar for ever all possessory rights and 
remedies. It is true, that it does not pur- 
port to transfer any right But the question 
made is, whether it does not so by fair im- 
plication. Could the owner, after the act, 
enter into possession, and thus destroy the 
easement? Could he enter into possession 
and cultivate the soil, not obstructing the 
easement? The pressure of the cause ap- 
pears to me mainly to rest on this point; 
for, if all the right of Harris, and of those 
under whom he claimed, to the soil, was in- 
tended to be extinguished or to be vested 
in the town, then the defendant is guilty of 
a trespass. If not, then the title belonged 
to Harris; and the grant of the town, ex- 
cept so far as it operated as an extinguish- 
ment or discontinuance of the street over 
the premises, was utterly void. It is plain, 
how the town understood the act. They 
acted upon it as transfeiTing the title in the 
land to them; and they accordingly, by 
their vote in 1801, intended to grant it to 
the United States, so long as the navy yard 
should be continued in that place. This 
mistake, however, on the part of the town, 
if it be a mistake, cannot change the legal 
right of the parties; but the case must be 
decided wholly upon the tei*ms and intent of 
the act of 1781.- 

After reflecting a good deal upon the sub- 
ject, my mind has at last come to the con- 



clusion, that the act of 1781 was not intended 
to pass the freehold in the lands, but to cre- 
ate only an easement, which might be, and 
probably then was, contemplated to be per- 
petual. I will shortly state the reasons, 
which have conducted me to this result. In " 
the first place, every act of a special nature, 
in derogation of private rights, ought to be 
construed strictly. This principle of con- 
struction is founded in the common law. 
And in cases of this nature, it acquires ad- 
ditional force from the constitutional provi- 
sion in the bill of rights of the constitution 
of Massachusetts, that, "whenever the public 
exigencies require, that the property of any 
individual shall be appropriated for public 
uses, he shall receive a reasonable compen- 
sation therefor." The right, therefore, to take 
private property for public uses is limited to 
eases of public exigency. If the legislature 
expressly, or by necessary implication, state 
the exigency to exist, and the extent to 
which the property is to be taken, that would 
in common eases be decisive. But if the 
words used be equivocal, and upon the act it 
stand indifferent, whether a right of way 
only, or a right of freehold be taken, the nat- 
ural construction would be, that the legisla- 
ture intended an easement only, as that 
\yould be co-extensive with the exigency of 
the public use. Now, it is perfectly obvious, 
from the preamble of the act of 1781, that 
the committee of the town were appointed to 
regulate the streets,lanes,and squares in that 
part of Charlestown, which was laid waste; 
and that they had "proceeded to lay out the 
same," that is, to lay out the streets, lanes, 
and squares. This power, thus given by the 
town, was an excess of municipal authority, 
and not within the purview of any of the 
general statutes for the opening or widening 
of streets and highways. It was, therefore, 
ipso facto void, unless it received the con- 
firmation of the legislature by some new en- 
actment. The act of 1781 gave such con- 
firmation. But the confirmation was intend- 
ed to go no farther than the original author- 
ity, given by the town, extended; or at least 
no failher than the acts of the committee 
under it had gone. There is not a word in 
the statute, which looks beyond the acts of 
the town and committee; or which purports 
to provide for more extensive operations. 
The power given by the town to the commit- , 
tee was, to regulate the streets, lanes, and 
squares, in the part of the town laid waste. 
It is not easy to give any very exact sense 
to the term "regulate" in this connexion. It 
ordinarily implies, not so much the establish- 
ment of a new thing, as the arrangement in 
proper order of such as already exist. It 
might have meant no more than to ascertain, 
and fix, the lines and limits of the existing 
streets, lanes, and squares. But a liberal in- 
tei-pretation might perhaps fairly include the 
power to widen, alter, and extend the streets, 
lanes, and squares in that part of the town, 
so as to provide for the public convenience. 
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and the mutual couBexion of the "whole. 
The committee appear to have acted upon 
this interpretation; and after such a lapse pf 
time it would he too much to hold it unsound, 
or unjustifiable, especially when it has re- 
iceived a legislative sanction. 

Assuming then, that the power to regulate, 
included the power to lay out streets, does 
the latter naturally or necessarily include 
the power to take- away the freehold from 
the owner of the soil, or only to create an 
easement over it? In the construction of 
the ordinary statutes respecting highways, 
the power given to selectmen, and other pub- 
lic functionaries, "to lay out" streets and 
highways, has always been held, (as has 
been already stated,) not to take away the 
freehold, but to create an easement only. 
The extraordinary power given to the com- 
mittee is only a substitution of them for the 
ordinary functionaries. The power is the 
same; but the persons, who are to exercise it, 
are dififerent. In what manner does this 
change the nature or extent of the power it- 
self? It is a great misfortune in this case, 
that we cannot find the original doings of the 
committee in the town records; nor the peti- 
tion of the town, on which the act of 1781 
was founded; nor indeed any other proceed- 
ings relative thereto. "We are compelled to 
rely wholly on the preamble of the statute 
for every memorial of the acts of the town 
and the committee. Under such circumstan- 
ces, it seems to me, that we are bound to con- 
strue the statute cypres, and to subject its 
terms to the same interpretation, as words of 
a similar import have in the ordinary high- 
, way laws. The legislature ought to be pre- 
sumed to use the words in the common 
sense, and under the same limitations, which . 
the common law implies, unless some other 
intention is clearly manifested. The prohi- 
bition to maintain any action for possession, 
or for damages, does not necessarily import 
such an intention. It is true, that in com- 
mon cases of highways, the owner of the 
soil may maintain an action for possession, 
subject to the easement The words of the 
act of 1781 seem to bar such an action. But 
their generality may well be limited to cases, 
where a possession is sought inconsistent 
with the easement. The same clause bars 
any action for damages. What damages? 
Clearly for laying out the streets, not for 
taking the fee of the lands. The fourth sec- 
tion of the act provides for the manner ot 
ascertaining the damages; and, though it 
speaks of appraising the value of the lands 
and buildings taken under the act, yet the 
preamble to that section expressly shows, 
that it is the damages done "by laying out 
the streets," and not by transferring the fee 
to the town. For all the purposes of the act, 
the public use is just as complete and perfect 
by the establishment of the streets, as by a 
transfer of the fee. The latter was not nec- 
essary for any avowed purpose of the town, 
or of the- committee, or of the legislature, 
26FED.OAS. — 13 
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It has been urged, that the act of 17S1 did 
not extend to the land in controversy; for 
"Water or Battery street and Meeting-House 
street were not laid out over the premises 
untU many years after the passage of it. If 
the plan and report of the committee did not 
in fact contain a laying out of these streets 
in a legal sense, (for the time of their being 
actually opened is quite a different consid- 
eration,) it is perfectly clear, that the act of 
1781 does not apply to them ; for it confirms 
past proceedings only in laying out, and does 
not purport to axithorize future proceedings 
of a like nature. And here, again, we are in 
the dark; for the proceedings of the town,, 
as to these streets in 1795 or 179G, and in 
1798 and 1799, cannot be found; and we 
have no means of ascertaining their import" 
or effect. The plan alone remains; and that 
certainly extends the lines of the streets, as 
they were subsequently opened. In my view 
of the case, the adoption of the plan by the 
legislature in 1781 must be deemed, in a'legal 
.sense, a laying out of streets at that time; 
and the subsequent proceedings of the town 
were not a new laying out, but merely an 
opening of the old streets in conformity to 
the plan. Upon this point the argument is 
not, therefore, sustained. 

But, for the other reasons already stated, 
my judgment is, that the laying out of the 
streets over the premises in 1781 did not 
transfer the fee from the then owners of the 
land, but left it in them, subject to the ease- 
ment. And, according to the agreement of 
the parties, the United States are to become 
nonsuit 
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UNITED STATES v. HART. 

[Pet. C. C. 390; 1 3 Wheeler, Cr. Cas. 304.] 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

CONSTITOTIOXAL LaW— MUNICIPAL ORDINANCES— 

Rapid Driving— Power of Constablb 
—Carriage op Mails. 

1. If the ordinances of the city of Philadelphia, 
are m colhsiun with an act of congress, the for- 
mer must give way. The laws of congress, made 
in pursuance of the constitution of the United 
States, are the supreme laws of the land, anv 
thmg m the constitution or laws of any state 
notwithstanding. 

[Cited in Re Brown, Case No. 1,980; U. S. v. 

New Bedford Bridge, Id. 15,867.] 
[Cited in brief in American Live-Stock Com- 

^ ?4fSL2l;3l-N?t^l?4.5'""^*^'=' '=^^'- 

2, Driving a carriage through" a populous and 
crowded street m the city, at such a rate or in 
such a manner, as to endanger the safety of the 
inhabitants, is an indictable offence at common 
law, and amounts to a breach of the peace; a 
constable is authorised, without a warrant, to 
prevent the peace from being thus broken. 

f9!l^^.'5j?A? ^- "^^^^^ Railroad Cars, Case 
No. 16,513.] 



1 [Reported by Richard Peters, Jr., Esq.] 
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3. The act of congress, prohibiting the stoppage 
of the mail, is not to be so construed as to pre- 
vent the arrest of the driver of a carriage m 
which the mail is carried, when he is driving 
through a crowded city at such a rate as to en- 
danger the lives of the inhabitants. 
[Questioned in U. S. v. Harvey, Case No 15,- 
320. Cited in U. S. v. Three Railroad Cars, 
Id. 16,513.] 
[Cited in Briggs v. Light Boats, 11 Allen, 182; 
Elliott V. Philadelphia, 75 Pa. St. 354.] 

This was an indictment for knowingly and 
■wilfully retarding the passage of the mail. 
4 Laws [Bior. & D.] 292 [2 Stat. 593]. It 
was proved that the defendant [John Hart], 
being one of the high constables of the city 
of Philadelphia, did on one occasion stop the 
mail stage having the mail in it, in its pas- 
sage through Market street to the post-office, 
upon the ground that the stage was going at 
an immoderate rate, so as to endanger the 
lives and safety of the citizens. On another 
occasion, it was stopped by the defendant in 
Chestnut street, because the stage body con- 
taining the mail, was placed on runners in 
consequence of the ground being covered with 
snow, and no beUs were placed on the horses. 
The evidence offered by the defendant was 
very strong, to prove that the stage was pass- 
ing very rapidly through Market street, at 
the time it was stopped by the defendant; 
some of the witnesses supposed it to be at the 
rate of eight or nine miles an hour. The de- 
fendant justified his conduct under an ordi- 
nance of the city, which subjected every per- 
son to a fine, who should drive at an im- 
moderate rate in the city, so as to endanger 
the citizens thereof, or who should drive a car- 
riage on runnei-s without bells to the horses. 
It was contended by the defendant's counsel, 
that this ordinance afforded a complete jus- 
tification to the constable; or, if not, that the 
driving, in a populous street in such a man- 
ner as to endanger the safety of the in- 
habitants, amounted to a breach of the peace 
at common law, in which case, the constable 
is authorised, without warrant to arrest the 
party, and if he can to prevent the mischief 
which seems to be threatened. If so, the act 
of congress ought not to be so construed as to 
render it criminal in any person to prevent a 
mail driver from breaking the peace, because 
a stoppage of the mail may be the conse- 
quence of such prevention. Such a stoppage, 
it was contended, is not within the meaning of 
the law. It should be some act performed 
with the intention to stop the mail, and not 
one where the stoppage of the mail is the con- 
sequence of a lawful act. Secondly. It was 
urged, that there is no part of the constitution 
which authorises congress to pass laws to 
punish acts of this kind; and if the law be 
constitutional, then, thirdly, it was insisted, 
that the 35th section of the law, vests the 
jurisdiction in cases of this kind in the state 
courts, and that consequently this court has 
not jurisdiction. 

WASHINGTON, Circuit Justice. It is un- 
necessary at this time to enter into an es- 
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amination of the objections made to the con- 
stitutionanty of this law, and to the jurisdic- 
tion of this court, as the defendant may have 
the full benefit of them on a motion in arrest 
of judgment, if the verdict should be against 
him, and there should be any thing in the ob- 
jections. I shaU merely observe for the pres- 
ent, that by passing them over, it is not to be 
understood that the court means, in any re- 
spect, to countenance them. If the ordinance 
of the city is in collision with the act of con- 
gress, there can be no question but that the 
former must give way. The constitution of 
the United States, and the laws made in pur- 
suance thereof, are declared by the constitu- 
tion to be the supreme law of the land; and 
the judges both of the federal and state 
courts, are bound thereby, any thing in the 
constitution or laws of any state, to the con- 
trary notwithstanding. But, there is in truth 
no collision between this ordinance and the 
act of congress on which this indictment is 
founded. If the mail carrier should violate 
the ordinance, the act of congress does not 
shelter him from the penalty imposed by the 
ordinance. But the ordinance does not au- 
thorise any officer to stop the mail, and con- 
sequently he cannot justify his having done 
it, under that ordinance. The defendant's 
counsel have then resorted to the common 
law, which authorises a constable, without a 
warrant, to prevent a breach of the peace; 
and it is contended, that for any person to 
drive through a populous city, at such a rate 
as to endanger the lives or the safety of the 
inhabitants, amounts to a breach of the peace. 
This view of the subject presents two ques- 
tions. First, was the mail carrier in the act 
of breaking the peace, at the time when he 
was stopped by the defendant; and if he was, 
then, secondly, would this fact excuse him 
under a fair interpretation of the law under 
consideration. As to the first question the 
court is of opinion that driving a carriage 
through a crowded or populous street, at such 
a rate or in such a manner as to endanger the 
safety of the inhabitants, is an indictable of- 
fence at common law, and amounts to a 
breach of the peace. But, whether in the two 
eases stated in this indictment, the mail car- 
rier so conducted himself as to come within 
this principle, is a question proper for the 
jury to decide. If they decide this fact af- 
firmatively, then upon the principles of the 
common law, the constable was authorised 
without a warrant, to prevent the peace from 
being broken. The second question will de- 
pend upon the fair construction of the act of 
congress, and we are of opinion that it ought 
not to be so construed as to shield the carrier 
against this preventive remedy, because a 
temporary stoppage of the mail may be the 
consequence. Suppose the officer had a war- 
rant against a felon who had placed himself 
in the stage, or that the driver should com- 
mit murder in the street in the presence of an 
officer, and then place himself on the box; 
could it be contended, that the sanctity of the 
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mail would extend to protect those persons 
against arrest, because a temporary stoppage 
of the mail would be the consequence? "We 
think not. It -could not be said in any of 
those cases, that the act amounted to a wilful 
stoppage of the mail. 

Verdict not guilty. - 
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UNITED STATES v. HARTNELL. 

[Hoffi. Land Cas. 207.] i 

District Court, N. D. California. Dec. Term, 
1856.2 

Mexican Laxd Grants— Coloxization Laws. 

Under the lawa of Mexico, more than eleven 
leagues of land could not be granted in coloniza- 
tion to any one person. 

Claim for eleven leagues of land in Sacra- 
mento county, confirmed by the board for six 
leagues, and appealed by the United States. 

[This was a claim by widow, heirs, and ex- 
ecutors of Guillermo Eduardo P. Hartnell 
(William E. P. Hartnell) for Todos Santos y 
San Antonio, five square leagues, in Santas 
Barbara county, granted August 28, 1841, by 
Juan B. Alvarado, and Cosumnes, eleven 
square leagues in Sacramento county, Novem- 
ber 3, 1844, by Manuel Micheltorena, to Sal- 
vador Oslo. , Claim filed aiay 12, 1852. Con- 
firmed by the commission August 7, 1835, for 
six leagues on the Cosumnes river.] 

William Blanding, U. S. Atty. 

Halleck, Peachy & Billings, for appellees. 

HOFFMAN, District Judge. The' land 
claimed by the appellees before the land com- 
mission was a tract of five leagues in Santa 
Barbara county, called "Todos Santos y San 
Antonio," and a tract of eleven leagues on 
the river Cosumnes, in Sacramento county. 
The commissioners confirmed to the claimant 
the five league tract and six leagues of the 
Cosumnes tract, making eleven leagues in 
all. From this decision the United States ap- 
peal. It is insisted on the part of the ap- 
pellees, that the claim to the whole of the 
Cosumnes tract should be confirmed, and 
that the limitation of it to six leagues is er- 
roneous. The transcript as filed in this court 
embraces both claims. The Todos Santos 
tract is situated in the Southern district; over 
that part of the case the court has therefore 
no jurisdiction. It appears from the proofs 
that the grant for the Todos Santos tract was 
duly issued; that it was occupied and cul- 
tivated by the grantee, and that judicial pos- 
session of it was formally given. It was not, 
however, approved by the assembly, for rea- 
sons which will presently be stated. The 
grant of the Todos Santos tract is dated Aug. 
28th, 1841. On the third of November, 1844, 

1 ^Reported by Numa Hubert, Esq., and here 
reprinted by permission,] 

2 [Affirmed in 22 How. (63 U. S.) 286.] 



[W. E. P.] Hartnell obtained another grant 
from Micheltorena of eleven leagues on the 
Cosumnes. The genuineness of both these 
grants is not disputed. On the sixteenth of 
March, 1846, these two concessions were re- 
ferred by the assembly to the committee on 
vacant lands. On the thirteenth of April fol- 
lowing the committee reported "that as the 
decree of concession for the Todos Santos 
tract does not express the number of leagues 
granted, and as another expediente has been 
presented for approval for eleven leagues on 
Cosumnes river, granted to the same par- 
ty Nov. 3d, 1844, that the two expedientes 
be united, and as the law gives eleven 
leagues as the maximum, that the petitioner 
be required to present his title for the first 
named tract, in order that the number of 
leagues may be ascertained, and that the 
party may then apply for such eleven 
leagues in the two tracts as may suit him 
best." This leport was approved by the de- 
partmental assembly on the twenty-second of 
April of the same year. The directions given 
to the petitioner were not complied with— 
not, as suggested by his counsel, because it 
was the governor's duty to submit the ex- 
pedientes for approval, for the report ex- 
pressly requires the petitioner to present his 
title for the Todos Santos tract, but prob- 
ably because residing at a distance he had 
no opportunity, in the few months which in- 
tervened before the subversion of the Mexi- 
can authority, to comply with or perhaps 
even learn the order which the assembly had 
made. At all events no further action was 
had in the assembly on -either grant The 
gi-antee appears to have occupied his land by 
placing a tenant in possession of it, by whom 
it was cultivated soon after the date of the 
grant. He has also conveyed to various per- 
sons portions oi it. There is nothing in the 
case from which any intention to abandon 
the land can be presumed, unless his omis- 
sion to present His grant for Todos Santos to 
the assembly, as required, can be so con- 
strued. But such a construction is obviously 
inadmissible. 

The only question in the case is as to the 
extent to which the Cosumnes title should 
be confirmed. It is urged that the limita- 
tion of the quantity of land which the gov- 
ernor was authorized to grant did not ap- 
ply to grants made to Mexican citizens; and 
secondly, that the full powers given to 
Micheltorena enabled him to disregard the 
restriction. It is unnecessary to enter into a 
discussion of these points, for the supreme 
court has in unmistakable language recog- 
nized the restriction of the powers of the 
governor. In U. S. v. Larkin, 18 How. [59 U. 
S,] 561, the court in speaking of the decree 
of the court below limiting the quantity of 
land to eleven leagues, say: "Especially 
should this construction be given, as the 
power of the governor to grant tp a single 
person was limited so as not to exceed this 
quantity, according to the twelfth section of 
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tne decree of the Mexican congress ot Au- 
gust, 1824." The grant in^ &at ease was 
made by Gov. Mieheltorena, November 4X11, 
1844, only one day after that under consid- 
eration. Independently of this decision of 
the supreme court, I should have no diffi- 
culty in reaching the same conclusion. It is 
urged that Santa Anna was at that time in 
possession of absolute legislative and execu- 
tive authority, and that his delegation of all 
his power to Mieheltorena conferred upon 
the latter authority superior to that of any 
existing law. But the power of the most ab- 
solute despot in civilized nations is rather 
the power to make, alter or abrogate the 
laws, than to violate them. So long as the 
law remains unrepealed the sovereign is 
bound by it, and the legality of any act done 
by him must be tested by the laws as they 
exist. Such I understand to have been the 
theory of the Spanish jurisconsults, and 
though the distinction in an absolute mon- 
archy may be rather speculative than prac- 
tical, it is of some importance when the in- 
quiry relates to the power of a subordinate 
to whom the despot may in general terms 
have delegated his authority. That portion 
of the colonization laws which consisted of 
executive regulations, Mieheltorena, under 
his plenary powers, might perhaps have dis- 
regarded. But the decree of the Mexican 
congress, from which the president himself 
derived his authority to make regulations on 
the subject, must be deemed to have re- 
mained in force until expressly abrogated. 
The action of Mieheltorena himself in sub- 
mitting these grants to the assembly is an un- 
mistakable proof that he considered the colo- 
nization laws were to be observed by him in 
form and in substance, and the refusal of 
the assembly to approve a grant for more 
than eleven leagues is an emphatic declara- 
tion of what was the received consti-uction 
of the law, and their idea of the governor's 
authority. There is no reason to suppose that 
the refiisal of the assembly to approve for 
the reason assigned was by any one consid- 
ered an erroneous construction of the law, or 
an unwarrantable encroachment on the ex- 
traordinary powers of the governor. 

It is zealously urged by the counsel for the 
appellees, that this is no longer an open ques- 
tion in this court, and that grants have al- 
ready been confirmed in this court for a 
greater quantity than eleven leagues. Such 
may possibly be the fact. It is enough, how- 
ever, to say th.at in the" ease alluded to (that 
of Petaluma) the decision of the board was 
affirmed by this court without examination, 
and on the statement of the district attor- 
ney in open court, that no valid objection to 
a confirmation existed. It is also to he ob- 
sei-ved that in that case the grant was for 
ten leagues, and that the additional five 
leagues were acquired by purchase, the gran- 
tee having paid to the government a consid- 
erable sum of money for the land. I am not 
aware that until the present" case it has been 
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claimed in this court that Gov. Mieheltorena 
or any otber governor had authority to make 
a gratuitous concession of more than eleven 
leagues of land to a single individual. Cer- 
tainly, no ruling to that efEeet has been 
made, and even if it had been, the construc- 
tion given to the law by the departmental 
assembly and the^ supreme court would ex- 
pose its incorrectness. It appears from the 
record that Hartnell had, before the grant 
issued for the Cosumnes tract, obtained a 
grant for two-thirds of a league in a place 
called Alisal. This land, however, he seems 
to have purchased, and the grant was prob- 
ably obtained to strengthen the title pre- 
viously acquired. The commissioners do not 
appear to have noticed this gnmt, but con- 
firmed the claim for the five leagues in Todos 
Santos and six leagues in Cosumnes. I do 
not think the proof sufficiently clear as to 
the Alisal tract to authorize the deduction of 
the quantity mentioned in that grant from 
the sis leagues of Cosumnes confirmed to the 
appellees. A decree must be entered confirm- 
ing the claim to Cosumnes to the extent of 
six leagues. 

[The case was taken on appeal to the supreme 
court, where the decree of this court was af- 
firmed. 22 How. (63 U. S.) 286.] 
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UNITED STATES v. HAE.TWELL et al. 

[3 ClifiF. 221; i 12 Int. Rev. Rec. 72.] 

Circuit Court, D. Massachusetts. May Term, 
1869. 

CuiMixAi. Law— LoANixG Poblio Moneys— Prik- 
ciPAL AND AccEssAHY— Confessions and Ad- 
missions—Plea OP Nolo Contendeue. 

1. An officer of the United States charged with 
the safe-keeping of public moneys was indicted 
as principal defendant under the act of August 
6, 1846 19 Stat. 63], for loaning such money so 
intrusted to him to certain persons indicted DOint- 
ly with him. Before the jury were empanelled 
he pleaded nolo contendere. Certain confessions 
of his that he had loaned the public money were 
offered in evidence. He?(Z,.they were properly 
admitted to show that he had unlawfully loaned 
a portion of the public money, but not to prove 
that the other defendants ever advised or partici- 
pated in the criminal acts. The other defendants 
were charged with advising and participating in 
the felonious acts, but neither the declarations 
nor acts of the principal defendant could be ad- 
mitted to prove anything against them. 

2. The defendants before the court, after the 
principal defendant's plea, were held to be prin- 
cipals and not accessaries. 

3. Misdemeanors do not admit of accessaries 
either before or after the fact, and the general 
rule is, that whatsoever will malvc a party an 
accessarv before fact in felony will malie him a 
principal in misdemeanor if properly charged 
as such. 

[Cited in U. S. v. Carroll, 32 Fed. 776.] 

4 The offence charged in this case was a 

misdemeanor, but it would make no difference 

if it were held to be a felony, as the defendants 

before the court were confederates of the pnn- 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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cipal defendant in the commission of the crime. 
He loaned them the public moneys, and they 
borrowed them knowing him to be an officer of 
the United States charged with the custody of 
the moneys. 

. 5. Acts, conduct, and declarations of each con- 
federate made during the pendency of a crimi- 
nal enterprise are competent evidence against 
all concerned in Jt; but confessions subsequent 
to the crime can 'affect as evidence only a party 
by whom they were made. 

6. When the acces&ary is tried with the prin- 
cipal, the confessions of the principal are ad- 
missible to prove his own guilt, and where the 
principal confesses by pleading guilty and retir- 
ing from the bar under his recognizance, the 
record of the conviction of the principal was 
properly introduced, and was prima facie evi- 
dence of his guilt at the trial of the other de- 
fendants, and his confessions to show that he 
was rightfully convicted. 

7. Evidence of his confessions to prove the 
guilt of the principal cannot be admitted under 
an indictment against the accessary, unless the 
guilt or antecedent conviction of the principal is 
alleged in the indictment. 

8. Conviction may accrue either by confession 
and pleading guilty, or by being found guilty. 

9. Where the guilt of the principal was ad- 
mitted at the trial of the accessaries, even if 
the confessions of the principal were improperly 
admitted, still a motion for new trial ought not 
to prevail because the record of the conviction 
of the principal was properly introduced and was 
prima facie evidence of his guilt at the trial of the 
other defendants. 

10. The legal effect of the plea of "nolo con- 
tendere" and "guilty" is the same as regards all 
the proceedings on the indictment. 

11. If the defendants in this indictment had 
been charged as accessaries to the offence al- 
leged against the principal, still the confessions 
of the principal were properly admitted to prove 
that he committed the offence. 

OflGicers and other pei-sons charged with 
the safe-keeping, transfer, and disbursement 
of the public moneys are required, by the act 
of the 6tli of August, 1846, to keep an ac- 
curate entry of each sum received, and of 
each payment or transfer, and the sixteenth 
section of the act also provides that if any 
one of the said oflScers shall loan any por- 
tion of the public moneys intrusted to him 
for safe-keeping, disbursement, or transfer, 
every such act shall be deemed and adjudged 
to be an embezzlement of so much of the 
said moneys as shall be thus loaned, which 
is therein declared to be a felony; and the 
same section further provides that all per- 
sons advising or participating in such act 
being convicted thereof before any court of 
the United States of competent jurisdiction 
shall be punished as therein provided. 9 
Stat. 63. Founded on that provision the in- 
dictment in this case contained nine counts, 
charging in substance and effect that the 
first-named defendant [Julius F. Hartwell], 
at the times therein mentioned, was an offi- 
cer in the office of the assistant treasurer at 
Boston, in the commonwealth of Massachu- 
setts, and that he, as such officer, then and 
there loaned large sums of the public moneys 
deposited in that office to the firm of Alellen. 
Ward & Co. and that [Charles] Mellen and 



[Charles H.] Ward, the other two defend- 
ants named in the indictment, then and there 
advised and participated in those several un- 
lawful and criminal acts of loaning such 
portions of the public moneys so intrusted 
to that officer for safe-keeping, disbursement, 
and transfer. Subsequent to the filing of 
the indictment, the defendants -were arraign- 
ed and severally pleaded not guilty, but, 
when they were set at the bar for trial on 
a later day in the same term, the principal 
defendant, Hartwell, retracted his plea of 
not guilty, and pleaded nolo contendere, 
■which was accepted by the district attorney, 
and, it appearing that his recognizance was 
satisfactory, he was allowed to retire from 
the bar and the jury were empanelled for 
the trial of the other defendants. Evidence 
was introduced by the district attorney, 
showing that the public moneys of the Unit- 
ed States, intrusted to the assistant treas- 
urer at Boston, in this commonwealth, were 
kept in the vaidt of the depository designat- 
ed for that purpose; that the room so ues- 
ignated and used was about ten feet square, 
and was divided into two apartments sep- 
arated by a passageway with partitions on 
each side of the passage. Gold was kept in 
the apartment on the right-hand side of the 
passage in boxes, some of which contained 
five. thousand dollars, and others only one 
thousand dollars, and there were also con- 
siderable quantities of silver coins and cur- 
rency kept in that apartment of the -vault. 
Six or seven millions of gold coin, sealed up 
in bags, were also kept in the other apart- 
ment on the other side of the passage-way, 
and there was a door from the passage-way 
into each of those apaitments. Hartwell 
was paying teller in that office, and as such 
had access to both apartments of the deposi- 
tory. The tendency of the testimony -was to 
Show that the amount of the public moneys 
kept there dtiring the period laid in the in- 
dictment was seldom or liever less than 
twelve millions of dollars at any one time. 
The substantial charge of the indictment is, 
that the principal defendant loaned large 
sums of the public moneys intrusted to him 
for safe-keeping,' transfer, and disbui^ement, 
and that the other two defendants, together 
with one Edward Garter, who did not ap- 
pear, advised and participated in that un- 
lawful act. The docket entries show that 
the principal defendant , pleaded nolo con- 
tendere before the jury were empanelled, and 
those entries were introduced in evidence 
during the trial. The principal witness for 
the government was the chief clerk in the 
office of the assistant treasurer, who was 
called and examined by the district attorney. 
He testified, among other things, that Hart- 
well, in the afternoon of the 28th of Feb- 
ruary, 1867, stated to the witness that he 
wished to have some conversation with him, 
and that they went into the righthand apart- 
ment of the vault for that purpose, and 
while there he told the witness that he had 
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"been loaning the public moneys to MeUen, 
Ward, & Co., as charged in the indictment. 
Seasonable objection was made by the de- 
fendants on trial to the introduction of that 
testimony, upon the ground that it was hear- 
say and inadmissible as against them for 
any purpose. They conceded that the testi- 
mony would be admissible if Hartwell was 
on trial, to prove his guilt as against himself, 
but they denied that the evidence could be 
properly admitted, even if the principal were 
on trial, to prove his guilt as against the de- 
fendants charged as having advised and par- 
ticipated in the criminal acts alleged against 
the principal defendant. But the court ruled 
that such evidence, if all the defendants 
were on trial at the same time, would be ad- 
missible to prove the guilt of the principal, 
both as against himself and as against the 
other defendants, and that the same rule 
must prevail as to the admissibility of the 
evidence where those charged with having 
advised and participated in the criminal acts 
of the principal are separately tried in con- 
sequence of the previous conviction of the 
principal, or because he had pleaded guilty 
or nolo contendere, as in this case. Repeat- 
ed confessions of the principal under that 
ruling were admitted in evidence to the ef- 
fect that he had loaned the public moneys in- 
trusted to him for safe-keeping, transfer, 
and disbursement, as alleged in the indict- 
ment, but the court ruled at the same time, 
and subsequently instructed the jury to the 
same effect, that none of the confessions, ad- 
missions, or statements of the principal de- 
fendant were admissible to prove that the 
defendants on trial ever advised or partici- 
pated in those criminal acts. Detailed state- 
ments of the confessions of the principal 
were given by several witnesses subject to 
the same objection, which were overruled by 
the court upon the same ground, and they 
were admitted in evidence for the same spe- 
cial purpose. Much other evidence was in- 
troduced, and the jury under the court's in- 
structions returned a verdict of guilty against 
both defendants. Exceptions were duly 
taken to the rulings and instructions, and 
the case came before the court upon a mo- 
laon for new trial. 

G. S. HiUard, U. S. Dist Atty. 
Benjamin F. Thomas, G. C. Shattuck, and 
H. W. Paine, for defendants. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. The grounds 
of the motion are as follows: (1) Because the 
confessions of the principal defendant were 
improperly admitted to prove that he unlaw- 
fully loaned certain portions of the public 
moneys as alleged in the indictment. (2) Be- 
cause the verdict was not warranted by the 
law and the evidence in the case. Before 
proceeding to consider the exceptions to the 
rulings and the instructions of the court, it 



becomes necessary to examine the charge as 
laid in the indictment, and to ascertain its 
precise character as defined in the act of con- 
gress. Briefly stated, the offence charged 
against the principal defendant is, that hp 
unlawfully and feloniously loaned certain 
portions of the public moneys intrusted to 
him for safe-keeping, transfer, and disburse- 
ment, to the other three defendants therein 
named; but the charge against the other de- 
fendants is, that they then and there advised 
and participated in that unlawful and feloni- 
ous act Neither the acts nor the declara- 
tions of the principal were admitted in evi- 
dence to prove anything which was charged 
against the other defendants. They were 
charged with having advised and participated 
in the unlawful and felonious act committed 
by the principal, but the court expressly ruled 
that neither the acts, conduct, nor declara- 
tions of the principal were admissible to 
prove anything charged against them in the 
indictment. The express ruling of the court 
was that the confessions of the principal de- 
fendant were admissible to prove his own 
criminal* act as laid in the indictment, but 
that they were not admissible to prove any- 
thing charged against the other defendants, 
and the limitation contained in the ruling of 
the court was also embodied in the instruc- 
tions given to the jury. Loaning the public 
moneys was the charge against the principal, 
and the court admitted his confessions to 
prove that charge, but ruled that neither the 
acts nor the confessions of the principal were 
admissible to prove the charge as laid in the 
indictment against the defendants on trial. 
None of these suggestions are controverted, 
but the theory of the defendants is, that the 
allegations of the indictment create the tech- 
nical relation of principal and accessary, as 
between the party alleged to have loaned the 
public moneys, and the defendants who are 
charged with having advised and participat- 
ed in" that unlawful and felonious act as de- 
fined in the act of congress. Theories are 
often assumed because they are plausible, 
when, upon a closer examination, it appears 
that in point of fact they have no foundation 
whatever. The present theory as assumed 
in argument by the defendants probably has 
its foundation in the analogy between the 
woi-d "advising" as used in the act of con- 
gress on which the indictment is founded, 
and the word "counselling" as usually em- 
ployed in defining the meaning of an acces- 
sary to a felony before the fact as under- 
stood at common law. But there are at least 
two difficulties in the way of that theory as 
applied to this case which cannot be over- 
come: (1) The statute offence of loaning the 
public moneys was not a felony at common 
law, and the offence charged against the de- 
fendants of having advised and participated 
in that act is not declared to be a felony by 
the act of congress. (2) The second difficulty 
in the way of the theory is, that, by the true 
construction of the provision defining the of- 
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fence, the defendants before the court are 
principals and not merely accessaries, as sup- 
posed in the proposition. Aiders and abet- 
tors were formerly defined to be accessaries 
at the fact, and the rule was, that they could 
not be tried until the principal had been con- 
victed or outlawed; but it has been long set- 
tled that all those who are present, aiding 
and abetting, when a felony is committed, 
are principals either in the first or second de- 
gree, and if in the second degree, that they 
may be arraigned and tried before the princi- 
pal in the first degree, and that they may 
be convicted even though the party charged 
as principal in the first degree is acquitted. 
Fost Crown Law, 347; Rose, Cr. Ev. 214; 
Taylor's Case, 1 Leach, 360; Kes v. Towle, 
Russ. & R. 314; Reg. v. Perkins, 2 Denison, 
Crown Cas. 458. An accessary, says Blact- 
stone, is he who is not the chief actor in the 
offence nor present at the time, but is in some 
way concerned therein, either before or after 
the fact committed. 4 Bl. Comm. 34. Ac- 
cessaries before the fact are those who, be- 
ing absent at the time the crime is commit- 
ted, yet procure, counsel, or command anoth- 
er to commit it 1 Hale, P. C 615. The 
absence of the party also is necessarily im- 
plied in the definition of an accessary after 
the fact, who is defined to be one who, know- 
ing a felony to have been committed, re- 
ceives, relieves, comforts, or assists the felon. 
4 Bl. Comm. 37; 1 Hale, P. C. 618. Persons 
participating in the commission of a crime 
are as much principals if they are present, 
aiding and abetting it, as those who are the 
immediate perpetrators of the act, differing 
only in degree. Nor is actual presence neces- 
sary if it appears that all were engaged in 
the common design, as when one commits the 
offence and another keeps watch to prevent 
surprise or to give warning or to afford re- 
lief. Misdemeanors do not admit of acces- 
saries either before or after the fact, but the 
general rule is that whatsoever will make a 
party an accessary before fact in felony will 
make him a princirtal in misdemeanor if he 
is properly charged as such in the indictment. 
State V. Lymburn, 1 Brev. 397. 

The better opinion is that the offence char- 
ged against the defendants before the court 
is a misdemeanor, but it would make no dif- 
ference if it were held to be a felony, as the 
charge laid in the indictment implies and the 
evidence introduced at the trial shows, that 
they were confederates of the principal de- 
fendant in the commission of the offence 
with which he was charged. He loaned the 
public moneys to them, or to their firm, and 
they borrowed or received the same from 
him, knowing that he was an oflBtcer of the 
United States, intrusted with the safe-keep- 
ing, transfer, and disbursement of such pub- 
lie moneys. 

Co-opera tion between the principal and the 
other defendants is necessarily implied in 
the charge as laid in the indictment, and all 
the testimony introduced to prove that the 



firm of Mellen, Ward, & Co. received the mon- 
eys loaned by the principal, tended to show 
that the relation which they sustained to 
him was that of confederates in that unlaw- 
ful and felonious act, and it is no answer to 
this view of the case to say that the con- 
fessions were admitted in evidence before 
that testimony was introduced, as that mere- 
ly presents a question as to the order of 
proof which cannot be regarded as the prop- 
er foundation for a new trial. Acts, conduct, 
and declarations of each confederate made 
and done during the pendency of such a 
criminal enterprise are competent evidence 
against a,ll engaged in it, as each is sup- 
posed to approve and sanction all that was 
done or said in furtherance of the common 
object. 1 Greenl. Ev. §§ 111, 233; u'. S. v- 
Gooding, 12 Wheat. [25 U, S.] 469; Fur Co. 
V- U. S., 2 Pet [27 U. S.] 365. Such acts, 
conduct, and declarations are held to be ad- 
missible as part of the res gestoe, but subse- 
quent narrations, confessions, or admissions 
stand upon a different principle, as the pre- 
sumption is that they were not made in pur- 
suance of a common design, and consequent- 
ly they cannot be admitted as evidence to af- 
fect any one except the party by whom they 
were made. Viewed in the light of these 
suggestions, it is quite dear that the rulings 
of the court were as favorable to the defend- 
ants as they had any right to expect, as the 
confessions of the principal defendant were 
admitted for no other purpose than as evi- 
dence to prove that he loaned the public 
moneys as alleged in the indictment. But 
the defendants before the court insist that 
they were not indicted as principals but as 
accessaries to the unlawful and feloniou? 
acts committed by the principal defendant, 
and that, inasmuch as he pleaded nolo con- 
tendere and was allowed to retire from the 
bar, his confessions that he had loaned the 
public moneys as alleged in the indictment 
were not admissible in evidence even to 
prove his own guilt in the issue between 
them and the United States. Although we 
are not able to concur in that construction of 
the indictment still we are quite willing to 
examine the exceptions and test the accuracy 
of the rulings as applied to the case in that 
point of view, as it is the one which was 
taken of it by both parties at the trial. Sup- 
pose it to be true, as contended by the pres- 
ent defendants, that they are charged in tlie 
indictment as accessaries to the offence al- 
leged against the principal defendant, the 
question then is, Were the confessions in 
question properly admitted in evidence to 
prove that he committed that offence? Ar- 
gument for the defendants is, that those con- 
fessions were mere hearsay in the issue be- 
tween them and the United States, but the 
district attorney contends that the rules of 
law required that the trial should be con- 
ducted after the principal defendant retired 
from the bar, just as it would have been if 
he had not retracted his plea of not guilty. 
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and the three defendants then before the 
court had been tried, together. Had the prin- 
cipal and the two accessaries then before 
the court been tried together, no doubt is en- 
tertained by the court that the confessions 
of the principal defendant would have been 
admissible to prove the charge against him 
as laid in the indictment. 

W^here the indictment includes the princi- 
pal and the accessary, and they are tried to- 
gether, the regular course for the prosecuting 
officer is to introduce all his substantive tes- 
timony against all the several parties on trial 
before they are required to state their de- 
fence, as in other cases where more than one 
defendant is on trial at the same time. Per- 
fect protection is afforded to all concerned, 
in that state of the case, as well to the prin- 
cipal and accessary as to the government by 
the instructions of the court to the jury. 
They are instructed to- consider the case of 
the principal defendant in the first place, and 
if they find him not guilty, that it is their 
duty also to acquit the accessary, but that 
if they find the principal defendant guilty, 
they must then proceed to examine the 
charge against the accessary, and determine 
from the evidence whether the charge against 
him is also sustained. 2 Hale, P. G. 222. 
The theory of the defendants is, that the 
question as to the guilt of the principal in 
the case supposed is presented in two sepa- 
rate issues; that the first issue is between 
the principal and the United States, and 
that the second is between the United States 
and the accessary; and the argument is, 
that the jury in the latter issue cannot 
weigh the confessions of the principal de- 
fendant even as to his own guilt. Obvi- 
ous error lies at the foundation of that 
theory, as it overlooks the fact that the 
charge against the accessary is in a certain 
sense ancillary to the off.ence corbmitted by 
the principal. Take a case, for example, 
where it appears that the felony charged had 
never been committed; it could not be said 
within the meaning of the criminal law that 
one charged as an accessary before the fact 
procured, counselled, or commanded another 
to commit that felony, nor could it correctly 
be said that a person knew that a felony 
had been committed by another when noth- 
ing of the kind had occurred, nor that such 
person had recei^-ed, relieved, comforted, or 
assisted the felon, as the charge is in the in- 
dictment against an accessary after the fact. 
Unaffected by statutory regulations, the of- 
fence of the accessary is not, as contended 
by the defendants, altogether distinct from 
that of the principal. Accessaries before the 
statute 1 Anne, c. 9, § 2, could never be tried 
without their own consent before the con- 
viction or outlawry of the principal, unless 
they were tried together. 1 Chit. Or. Law, 
2t)G. By that statute, however, it was enact- 
ed that whoever shall buy or receive stolen 
goods may be prosecuted for a misdemeanor, 
and punished by fine and imprisonment. 



though the principal felon be not convicted. 
Unaided by statute they may be indicted sep- 
arately, but the accessaiy as a general rule 
cannot be tried until the principal has been 
convicted, or they may be jointly indicted, in 
which case they may be tried separately or 
at the same time, but if tried separately the 
trial of the principal is required to precede 
that of the accessary, as the latter cannot be 
tried until the principal has been convicted, 

Thesp remarks are sufficient to show that 
the offence of the accessaiy, as imderstood at 
common law, is not distinct from that of the 
principal, although the offence of the latter 
and every element of which it is composed 
are res inter alios acta, as applied to the ac- 
cessary. Whenever the accessary is indicted 
before the principal has been convicted, it is 
■necessary that the indictment against him, 
whether they are indicted separately or joint- 
ly, shoiUd allege the guilt of the principal, as 
the offence of the accessary, even when ehai'- 
ged as such before the fact, depends upon 
the principal's guilt, and is never to be re- 
garded as complete unless the principal of- 
fence was actually committed. After the 
conviction of the principal it is not neces- 
sary in an indictment against the accessary 
to aver that the principal committed the fel- 
ony, but it is sufficient to recite with cexlain- 
ty the record of the conviction, because the 
court will presume that everything in the 
former trial was rightly and properly trans- 
acted. 1 Chit. Or. Law, 272, 273; Poster, 
Crown Law, 365; Holmes v. Walsh, 7 Term 
It 458. 

The settled rule at common law was that 
the accessary could not be convicted until 
the guilt of the principal offender was estab- 
lished so that the principal must ,be first con- 
victed or they must be indicted and tried to- 
gether, and it is beyond all reasonable con- 
troversy that when they were tried together 
under the same indictment the voluntary con- 
fessions of the principal were competent evi- 
dence to prove his guilt. Deliberate confes- 
sions of guilt are among the most effectual 
proofs in the law, and that rule is as applica- 
ble to the party who made the confession 
when he is tried with others as when he is 
tried alone. 1 Greenl. Ev. §§ 215, 233; Rose. 
Or. Bv. 37, 52. Evidence of that kind being 
legally admissible in the case, it is for the 
consideration of the jury, and their finding 
under the charge against the principal is at 
least equivalent to the record of his prior 
conviction, and is in fact conclusive unless 
the verdict is set aside on a motion for new 
trial. When the principal and accessaiy are 
tried together, the court will instruct the 
jury to consider the case of the principal 
first, but the jury cannot find him guilty and 
not guilty in the same trial, as they might do 
if the theory of the defendants is correct. 
Contradietoiy findings of that character 
would be absurd, and the fact that they 
might occur under the theory suggested af- 
fords strong ground to conclude that the the- 
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■ory itself is erroneous. Apply that rule, and 
cases migM often arise where the jury "wouia 
be constrained to find the principal defend- 
ant guilty as against himself, because he was 
proved to be guilty by competent testimony, 
and yet they would be obliged to find ai the 
same time that the accessary was not guflty 
Ijecause the evidence in the case did not war- 
rant them in finding as against the accessary 
that the principal offence had been commit- 
ted. Such an absurdity cannot be sanction- 
ed, and consequently the theory of the de- 
fendants must be rejected. 

The next inquiry is, whether any different 
rule prevails in a ease where the principal and 
accessary are joined in the same indictment, 
but the principal pleads guilty and is allowed 
to retire from the bar before sentence is pass- 
•ed. Conviction may accrue in two ways, ei- 
ther by the party confessing his offence and 
pleading guilty, or by his being found guilty 
by the verdict of a jury. 4 Bl. Comm. 362. 
Omission to sentence the principal- defend- 
ant cannot make any difference as to the ef- 
fect of the plea, as it is well settled that the 
•conviction of the principal is sufficient with- 
out any judgment to constitute prima facie 
evidence of his guilt in the trial of the acces- 
sary. 3 Greenl. Ev. § 46; Com. v. Williamson, 
2 Va. Cas. 211; Home Tooke's Case, 25 How. 
State Tr.' 449. Attempt was made at the 
argument to set up a distinction between the 
plea of nolo contendere and the plea of guilty, 
but the suggestion is entitled to no weight 
as it is well settled that the legal effect of the 
former is the same as that of the latter, so far 
as regards all the proceedings on the indict- 
ment. Com. V. Horton, 9 Pick. 206; 1 Whart. 
Cr. Law (4th Ed.) § 533. No objection was made 
to the introduction of the minutes of the 
clerk, but as they were read subsequently to 
the objection made to the introduction of the 
testimony proving the confessions of the 
principal, it may be that the defendants re- 
garded the testimony of the clerk as falling 
within the same objections. Conceding that 
to be so, then the exception before the court 
must be examined in two aspects: First, was 
the record of the conviction of the principal 
defendant admissible to prove that he had 
been convicted of the offence charged against 
him in the indictment; and, secondly, were 
his confessions admissible in evidence to 
prove that he was rightfully convicted? 
Where the principal is convicted prior to the 
finding of the indictment against the acces- 
sa'ry the record of his conviction is admis- 
sible by all the authorities to prove that fact, 
and to that extent it is conclusive, and can- 
not be contradicted. Authorities to support 
that proposition are unnecessary, but it is not 
conclusive as against an accessary on trial 
that the principal defendant was guilty. The 
conviction appears to be evidence, says Mr. 
Roscoe, not only of the fact of the principal 
having been convicted, but also to be prima 
facie evidence that he was guilty of the of- 
fence of which he was so convicted, and the 
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supreme court of JIassaehusetts decided that 
where the principal and accessary are joined 
in one indictment but are tried separately, the 
record of the conviction of the principal is 
prima facie evidence of his guilt, and that the 
burden of proof rests on the-accessary to prove 
clearly that he ought not to have been con- 
victed. Rose. Cr. Ev; 222; Coin. v. Knapp, 10 
Pick. 477. 

The record of the conviction, says Foster, Is 
evidence against the accessary sufficient to 
put him upon his defence, for it is fovmded on 
a legal presumption that everything in the 
former proceeding was rightly and properly 
transacted, but such a presumption must give 
way to facts manifestly and clearly proved. 
Fost. Crown Law, 365. Prior to the decision 
in the ease of Rex v. Turner, 1 Moody, Crown 
Cas. 347, the rule as stated by the supreme 
court of this state was universally regarded 
as correct 1 Whart. Cr. Law, § 149; 1 Starkie, 
Bv. 726; 1 Russ. Crimes (7th Am. Ed.) 42; 1 
Chit. Cr. Law, 273; State v. Ricker, 29 Me. 
87; Simmons v. State, 4 Ga. 472; Studstill v. 
State, 7 Ga. 11; State v. Sims, 2 Bailey (S. 
C.) 34; State v. Crank, Id. 74; Dlmer v. 
State, 14'Ind.-52; Rex v. Blick, 4 Car. & P. 
377; State v. Rand, 33 N. H. 216; People v. 
Buckland, 13 Wend. 592; 2 Phil. Ev. (Ed. 
1859) p. 49, uote 273. Special reference is 
made to that note in the fourth American edi- 
tion of Phillipps' Evidence as the most satis- 
factory explanation of the discordant deci- 
sions to be found in any treatise upon the sub- 
ject. Several commentators, it must be admit- 
ted, have adopted the rule actually laid down 
in Turner's Case without any qualification, 
and some have even given their sanction to 
what some of "the judges present at the time 
appeared to think" as represented by the re- 
porter, upon a point not involved in the case 
submitted to their decision. The charge 
. against the prisoner in that case was that he 
had received sixty sovereigns stolen by an- 
other, knowing the same to have been stolen, 
and the prosecutor, in' order to sustain that 
substantive charge, offered to prove that the 
person alleged to have stolen the money had 
confessed her guilt before a -magistrate. She 
had never been convicted and was not includ- 
ed in the indictment against the prisoner, and 
the revisory court held that the evidence of 
the confession under those circumstances was 
not admissible in evidence, which is all that 
was involved or decided in that ease. Wheth- 
er the decision was right or wrong, it is quite 
clear that it does not touch the question pre- 
sented in the ease before the court for sev- 
eral good and sufficient reasons: (1) The in- 
dictment was against the receiver of stolen 
goods for the substantive offence as authoriz- 
ed by statute. (2) The principal had never 
been convicted, and was not joined in the in- 
dictment. (3) Neither the conviction of the 
principal nor her guilt being formally set 
forth in the indictment, it might well have 
been held that there was no proper founda- 
tion laid to admit such proof. Unless the de- 
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cision can be viewed in tliat light, the proper 
answer to be made to it is that it is not good 
law as understood in the federal courts. If 
viewed as deciding that the confessions of the 
principal in a ease where the principal and 
acc^sary are indicted and tried together are 
not admissible to prove the guUt of the prin- 
cipal, it is clearly opposed to the general 
course of decisions in criminal cases for cen- 
turies, and it is difficult to see why any differ- 
ent rule should prevail where the principal is 
first convicted, provided they are both join- 
ed in the same indictment. 

Many eases arise where criminal justice 
cannot be administered if the rule is as is 
supposed by the defendants. Take, for ex- 
ample, the case of an accessary in murder 
where the principal is not upon trial because 
he pleaded guilty in the presence of the court 
and jury. Conviction of the accessary cannot 
take place without first proving the guilt of 
the principal, and his guilt cannot be shown 
without proving that he committed the homi- 
cide with malice aforethought. Previous 
threats are the more usual evidence of malice 
in trials for murder, but if those are inadmis- 
sible, then the accessary must be acquitted, 
however flagrant his guilt. Precisely such a 
case occurred before Mr. Justice Erie, sitting 
at Lent assizes, in the Western circuit in 
1S46, and he held that the statements of the 
principal tending to show that he inflicted 
the mortal woimd with malice aforethought 
were admissible, although the principal was 
not on trial. Objection was made by the de- 
fendant, but the court ruled that the evi- 
dence was admissible. Reg. v. Pym, 1 Cox, 
Cr. Gas. 340, Malice aforethought is the char- 
acteristic criterion by which murder is dis- 
tinguished from manslaughter, and many 
cases of secret homicide arise where there is 
no proof of antecedent threats or of lying in 
wait, and in such cases resort is necessarily 
had to circumstances, and frequently to the 
subsequent conduct and declarations of the 
prisoner, to prove that material and char- 
acteristic allegation of the indictment. Such 
evidence is clearly admissible against the 
principal when he is on trial,, and if it is not 
admissible in the trial of the accessary to con- 
firm the prima facie presumption resulting 
from the record of the principal's conviction 
in a case like the present, then there can be 
no such confirmation, which cannot be admit- 
ted. 

Recent acts of parliament provide to the ef- 
fect that an accessary after the fact, indicted 
in the ordinary way with the principal felon, 
may be tried before the principal; and the 
same learned judge in the case of Reg. v. 
Hansill, 3 Cox, Cr. Cas. 598, also held, where 
an accessary after the fact to a charge of 
sending threatening letters was tried in the 
absence of the principal, that the letters so 
written and sent by the principal were admis- 
sible to prove the guilt of the principal. Sug- 
gestion may be made that the judge in both 
pf those cases, when referred to the case of 



Rex T. Turner, admitted that the confessions- 
of the principal would not be admissible, and 
the defendants are certainly entitled to the- 
benefit of that concession. But we cannot 
concur in it, and are strongly inclined to think 
that it was only made in deference to a de- 
cision which it was not competent for a judge 
sitting at nisi prius to overrule. Confessions 
of the principal are certainly admissible to 
prove his own guilt when the accessary is- 
tried with him, and,if so, it cannot be admit- 
ted that the principal can acquit the acces- 
sary in eases where there is no other suffi- 
cient evidence to prove his own guilt than his- 
confessions by pleading guilty and retiring 
from the bar under his recognizance. Such 
a rule seems to be absurd, as it would neces- 
sarily lead to absurd results. Statements of 
the principal in the case of Reg. v. Pym were- 
admitted to prove that he acted from malice, 
because the allegation of malice was not an 
element in the offence charged against the ac- 
cessary, and because it was allowable to 
prove the guilt of the principal by any testi- 
mony which would be admissible if both were 
on trial together. Ratcliffe'g Case, 1 Lewin,. 
Crown Cas. 121. Malice, it is said, in such a 
case is only a preliminary fact to be proved 
as the foundation to let in the evidence to 
prove the guilt of the accessary. We agree 
to that proposition, and hold tliat all the al- 
legations in the indictment setting forth the 
guilt of the principal or his conviction, as the 
case may be, are to be viewed in the same 
light. When the principal and accessary are 
joined in the same indictment, it is always 
necessary to allege the guilt of the principal, 
as the joinder of the principal presupposes 
that he has not been previously convicted; 
but the regular mode of indicting the acces- 
saiT, if the principal has been separately in- 
dicted and convicted, is to set out the record 
of the principal's conviction, unless the acces- 
sary is indicted for a substantive offence in 
pursuance of some statutory regulation. 
Where the principal felon has been convict- 
ed, it is sufficient in the indictment to state 
the conviction without stating the sentence,, 
and it is never necessary to enter into the de- 
tails of the evidence to prove the guilt of the 
principal, as the record of the conviction 
proves itself and affords prima facie evidence 
of the guilt of the principal felon. Rose. Cr. 
Ev. 870; Hyman's Case, 2 Leach, 925; 2 
East, P. G. 782; Baldwin's Case, 3 Camp. 265; 
Fost. Grown Law, 363; 1 Chit. Cr. Law, 273. 
Perfect security, will be afforded to the in- 
nocent if these rules are properly applied, as 
the presumption as to the guilt of the princi- 
pal is not a conclusive one, but it is always- 
competent for the accessary to show that the- 
principal was improperly convicted. 1 Archb. 
Cr. Prac. (Ed. 1860) 83; Rex. v. McDaniel, 19' 
How. State Tr. 806; 1 Gab. Or. Law, 36; 4 
Bl. Comm. 324. 

Special attention is called by the defend- 
ants to several decisions of the state courts 
supposed to affirm the rule for which they 
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contend; but It will not be necessary to ex- 
amine any one of them, except the case of 
Com. T. Elisha, 3 Gray, 460, as the others ai-e 
founded upon the case of Rex v. Turner, 
which has already been examined. Concise- 
ly stated, that case shows that the defendant 
was indicted as the receiver of stolen goods, 
but that it was not alleged in the indictment 
that the principals had been convicted. In- 
dieted in that form the defendant pleaded 
not guilty, and the prosecutor ofiCered in evi- 
dence the record of the prior conviction of the 
principals on an mdictment against them in 
which the defendant on trial was not joined, 
and the supreme court of this state held that 
the record was not admissible, because the 
conviction was res inter alios acta, and this 
court entertains no doubt that the decision 
was correct, because the indictment against 
the receiver was for the substantive offence 
under the statute of the state, and did not 
formally aUege either the guilt of the princi- 
pals or that they had been previously con- 
victed. Evidence of the confessions of the 
principal cannot be admitted to prove his 
guilt in an indictment against an accessary, 
except when the guilt of the principal or his 
antecedent conviction is alleged in the indict- 
ment Doubts have been expressed whether 
the evidence is admissible except when the 
guilt of the principal is alleged, but there is 
no foundation for the doubt, as the record 
of the conviction is only prima facie evidence 
for the government and is always open to op- 
posing evidence, to be offered by the acces- 
sary. Tested by these principles, it is clear 
that the decision was correct, and that it is 
perfectly consistent with the rule laid down 
in Com. v. Knapp, 10 Pick. 484, that the ver- 
dict against the principal In the trial of the 
accessary is to be taken as prima facie evi- 
dence of the principal's guilt. 

Suppose, however, that the confessions of 
the principal were improperly admitted, still 
the motion tor new trial ought not to be 
granted for the cause under consideration, 
because the record of the conviction of the 
principal was properly introduced and was 
prima facie evidence of his guilt in the trial 
of the other defendants, and, inasmuch as 
there was no opposing testimony on that 
point offered by the present defendants, it 
was sufficient evidence to warrant the finding 
of the jury. No opposing testimony on that 
point was offered during the trial. On the 
contrary, the guilt of the principal was ad- 
mitted in the opening of the defence and 
throughout the trial, and the defence pro- 
ceeded from the onenlng to the close upon the 
ground that the crime was committed by the 
principal and the other member of the firm 
named in the indictment, and that the trans- 
actions were kept secret from the two de- 
fendants before the courL Objection may 
be made by the defendants that the court 
did not so instruct the jury, but that Is no 
answer to the proposition, as the motion for 
new trial is addressed to the discretion of the 



court, and wUl never be granted when the 
court sees that the verdict is clearly and un- 
mistakably right. 

Injustice, it is suggested, maybe done to the 
accessary by admitting the confessions of the 
principal, as the confessions may have been 
improperly obtained; but the answer to that 
suggestion is, that the plea of not guilty, 
pleaded by the accessary, always puts In is- 
sue the charge against the principal as well 
as that against himself, and, whether tried 
at the same lime with the principal or subse- 
quently, he may controvert the guilt of the 
principal as fully as the principal himself 
may do, even when the latter is separately in- 
dicted and tried by a separate jury. Where 
the principal has been convicted before the 
accessary is indicted, the indictment against 
the accessary alleges not the guilt but the an- 
tecedent conviction of the principal, so that It 
is quite cclear that, if the record of the con- 
viction is not admissible to prove that allega- 
tion, the accessary in all such cases must be 
acquitted. Such a rule cannot be admitted, 
and must be classed with the one before con- 
sidered, which would allow the principal to 
be found guilty as against himself and not 
guilty as against the accessary when both 
are tried at the same time. 

Certain other objections were taken, to the 
rulings of the court in admitting testimony, 
chiefly upon the ground that the evidence ad- 
mitted was irrelevant and immaterial, but 
the exceptions are not of character to require 
any extended examination. Much of the 
testimony in the case was of a circumstan- 
tial character, and the rule is, that, whenever 
the necessity arises for a resort to such evi- 
dence, objections to testimony on the ground 
of irrelevancy are not favored, for the rea- 
son that the force and effect of circumstan- 
tial facts usually and almost necessarily de- 
pend upon their connection with each other. 
Castle V. Bullard, 23 How. [64 U- S.] 187. 
Aided by the arguments at the bar, we have 
re-examined the several rulings, and are sat- 
isfied that they were correct. Convinced 
that the verdict was warranted by the evi- 
dence, we do not think it necessary to enter 
into any argument to justify our conclusion, 
as we are not able to see ,any substantial 
ground for a different opinion. 

Motion for new. trial overruled. 

Judge LOWELL fully concurs in the order 
overruling the motion for new trial, but, in 
respect to the first cause assigned In the mo- 
tion, he rests his decision upon the ground 
that the record of the conviction of the prin- 
cipal, as exhibited in the minutes of the 
clerk, was admissible, and was prima facie 
evidence of the guilt of the principal, and, 
in the absence of any opposing testimony, 
warranted the finding of the jury. 

[NOTE. Subsequently defendants Mellen 
and Ward filed a motion that "the indictment 
be continued, and that sentence and judgment 
therton be suspended," to enable them to apply 
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for a pardon; basing the aiJpIieation upon the 
fact that they had been called before the grand 
jury, and there sworn and examined as wit- 
nesses in respect to the offence charged against 
them. The court held that their rights had 
been waived by failure to claim them at the 
proper time. Case No. 15,319.] 
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UNITED STATES v. HARTWELL et al. 

[12 Int. Rev. Kec. 50.] 

Circuit Coiurl, D. Massachusetts. Aug., 1870. 

Criminal Law — Waiveu op Rights — Pkactice — 
Testimony op Accomplice. 

1. Admitted rights may be waived in criminal 
cases by laches where it clearly appears that 
the omission to claim their exercise was volun- 
tary and with a full knowledge of all the circum- 
stances. 

2. By the practice of the United States courts 
in this circuit, it is the duty of the pi'bsecuting 
officer and not of the court to determine whether 
the public interest requires that the testimony of 
an accomplice shall be received, and in general 
to determine whether the conduct of the accom- 
plice is such as constitutes a compliance with the 
legal conditions which give him an equitable 
right to the executive clemency. 

[This was an indictment against Julius F. 
Hartwell, Charles Mellen, and Charles H. 
Ward for embezzlement of public moneys. 
Defendants MeUen and Ward were tried to- 
gether and convicted, and a motion for a 
new trial was overruled. Case No. 15,318. 
The case is now heard upon a motion by 
defendants to continue the indictment and 
suspend sentence and judgment] 

CLIFFORD, Circuit Justice. MeUen and 
Ward on the 16th day of September last filed 
a motion in this case to the effect that "the 
indictment be continued and that sentence 
and judgment thereon be suspended," to en- 
able them to apply for a pardon, basing the 
application upon the facts stated in certain 
affidavits which were submitted to the court 
at the same time the motion was filed. Pre- 
sented as the motion was near the close of 
the special session, delay necessarily follow- 
ed, as there was not time to give the subject 
due consideration; and other official engage- 
ments having intervened, the justices who 
heard the motion have not been able to ex- 
amine the merits of the application until the 
commencement of the present term,. Taken 
literally, the object of the motion is accom- 
plished by the delay which has ensued, as 
the ease has been continued and ample op- 
portunity has been enjoyed to present the 
proposed application for a pardon. But it 
is obvious from an examination of the affi- 
davits that the main purpose of the defend- 
ants in submitting the motion was to deny 
the right of the United States to claim that 
judgment shall be rendered on the verdict 
against them, or that they shall be sentenced 
for the offence of which they have been con- 
victed by the verdict of the jury. They od- 
Ject to the right of the United States to de- 



mand sentence against them because, as 
they allege, they were severally called before 
the grand jury of the district, and there 
sworn and examined as witnesses in respect 
to the offence charged against them in the 
indictment before the same was found by 
the grand jury and filed in the district court 
of the United States. Separate affidavits 
were filed by the defendants in support of 
that objection, from which it appears tbat 
they went before the grand jury and were 
there examined under oath respecting the 
matters involved In the charge, and they 
state that they produced the books of their 
firm, aiellen. Ward & Company, and that 
they answered all questions put to them re- 
specting the same and the several mattei-s 
inyolved in the accusation. Interviews took 
place between their counsel and the district 
attorney before they were called and ex- 
amined in the grand jury room, and they 
have filed the affidavits of their counsel in 
respect to what occurred on those occasions. 
Explanatory affidavits were also filed by the 
district attorney, and, among others, one giv- 
en by the foreman of the grand jury. He 
was foreman of the grand jury of the dis- 
trict court for the March term, 1867, and it 
was in that court at that term that the in- 
dictment was found, and before that grand 
jury that the defendants were sworn and 
examined. By the affidavit of the foreman, 
it appears that neither of the defendants 
came before the grand jury till after they 
(the juiy) "had taken action upon their 
cases;" that before any questions were put 
to them they were told by the assistant dis- 
trict attorney that the grand jury had al- 
ready taken action upon their respective 
easeSj that any statements they might make 
would not alter that action; that their an- 
swers, if any were given, must be voluntary; 
that they had a right to decline answering 
any questions; that the government had no 
right to compel them to criminate them- 
selves, and that the district attorney did not 
propose to press any inquiry which they did 
not wish to answer; and the district attor- 
ney assured them that any statements they 
might make should not be used against them. 
Subsequent to that caution the defendants 
severally signified their willingness to state 
what they knew in the case, and they were 
accordingly examined in respect to the sub- 
ject matter of the accusation, but the fore- 
man of the grand jury testifies that "the 
grand jury made no use of their statements, 
and took no action upon them, as they had 
previously voted upon the several cases." 
Officers and other persons charged with the 
safe-keeping, transfer, and disbursement of 
the public moneys are forbidden by law to 
loan any portion of the same under any cir- 
cumstances, and the provision is that every 
such act shall be deemed and adjudged to 
be an embezzlement; and the same section 
provides that aU persons advising or partici- 
pating in such act shall be liable to the pun- 
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ishment therein provided. 9 Stat. 63. Large 
sums of the puhlic moneys, deposited in the 
office of the assistant treasurer of the Unit- 
ed States in this city, were unlawfvilly loan- 
ed by the first-named defendant, who was 
the paying teUer in that office, to the firm of 
Mellen, Ward & Company; and the charge 
against the other two defendants is that they 
advised and participated in those unlawful 
and criminal acts of loaning such portions of 
the public moneys so intrusted to that officer 
for safe-keeping, disbursement, and transfer. 
All of the defendants were included in the 
same indictment, and when arraigned they 
severally pleaded that they were not guilty; 
but when set at the bar for trial at a later 
day in the term the principal defendant re- 
tracted his plea of not guilty and pleaded 
nolo contendere, which was accepted by the 
district attorney. Having confessed his 
guilt, he was permitted to retire under his 
recognizance, but the jury were impanelled 
for the trial of the other two defendants, 
and they were severally found guilty by the 
Juiy of the charge alleged against them in 
the indictment Exceptions were duly taken 
by the defendants to the rulings and instruc- 
tions of the court, but the motion for new 
trial founded thereon was subsequently over- 
ruled by the court after full hearing and 
mature deliberation. Throughout that pe- 
riod no suggestion was made to the court 
that any irregularity had attended the ac- 
tion of the grand jury in finding the indict- 
ment. Both the defendants knew what had 
occurred, even before the' indictment was 
transferred from the district court into this 
court as fully as when the present motion 
was filed, and yet they pleaded to the charge 
without objection, went to trial, and enjoyed 
their chance of an acquittal; and subsequent- 
ly submitted a motion for new trial upon 
other grounds, omitting to mention any such 
complaint until nothing remained to be done 
in the case but to pass the sentence required 
by law. Under these circumstances it is 
contended by the district attorney that the 
motion comes too late, and the court is 
strongly inclined to that view of the case. 
Admitted rights may be waived by laches, 
even in criminal cases, where it clearly ap- 
pears that the omission to claim their exer- 
cise was voluntaiy and with a full knowledge 
of all the circumstances. Objections to the 
action of the grand jury, or to the proceed- 
ings before them, when an indictment is 
found, ought to be made as early as practica- 
ble, in order that the administration of crim- 
inal justice may not be unnecessarily delay- 
ed. Just excuse for the delay in this case 
appears to be wanting, as all the circum- 
stances were fully known to the accused at 
the time the indictment was found in the 
district court. Besides, they were not tried 
upon that indictment, but upon a new indict- 
ment subsequently found in the circuit court. 
Suppose, however, the motion is seasonable, 
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and that the objection is as applicable to 
the pending indictment as to the one found 
in the district court, still it is insisted by the 
district attorney that the objection furnishes 
no reason why the defendants should not 
receive sentence for the offence of which 
they have been convicted. They were con- 
victed on the 26th of October, 1868, and on 
the following day they filed a motion for 
new trial, which was overruled on the 22d 
of May, 1869. Sentence was then postponed 
at the request of the defendants, and on the 
16th of September the present motion was 
filed. Although the defendants do not con- 
tend that the facts alleged in the affidavits 
which accompany the motion furnish any 
ground for arresting the judgment in the 
case, still they insist that the question of 
passing sentence is a question of discretion, 
and that the court under the circumstances 
disclosed in the affidavits wiU refuse to sen- 
tence, and will recommend the defendants 
to the clemency of the executive. Authori- 
ties are referred to as sustaining that theory, 
and an affidavit is introduced to show that 
such is the practice in the supreme court of 
the state; but the authorities cited do not 
support the proposition, and the decisive an- 
swer to the' affidavit is that the practice of 
the state courts, though entitled to the high- 
est respect, does not furnish the 'rule of de- 
cision in the federal courts. Among the 
cases referred to is that of Rex v. Rudd, 
Cowp. 331, which is the strongest case in 
their favor, and yet it falls far short of the 
proposition submitted in their behalf. By 
that case it appears that where accomplices 
are admitted as witnesses for the govern- 
ment, and they make a full and fair confes- 
sion of the whole truth, and their evidence 
is used in the trial of the other offenders, 
the practice is to suspend the prosecution 
against them in order that they may apply 
for pardon, but it is expressly stated that 
they are not entitled of right to the inteipo- 
sition of the ijardoning power. Express as- 
surances were given in that case that the 
witness should be exempted from punish- 
ment, but nothing of the kind was done m 
this case, nor was any use made of their tes- 
timony. They knew, that their case had 
been passed upon before they were exam- 
ined, and were told that their answers woxild 
not change what had been done by the grand 
jury. Accomplices are admitted to give evi- 
dence against their associates in guilt, in 
analogy to the old law of approvement; but 
it is not necessary as in that proceeding that 
the witness should be first indicted before 
he is accepted ^s a witness, nor is it neces- 
sary that he should make any disclosure re- 
specting any other crime than the one under 
investigation. Persons charged with crime 
are not bound to criminate themselves, but 
they may be admitted as witnesses to con- 
vict their associates; and if they are so, and 
disclose the whole truth, they acquire there- 
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by an equitable title to a pardon, subject, of 
course, to the discretion of the president; 
who is invested, under the constitution, with 
the exercise of that power. People v. Whip- 
ple, 9 Cow. 711. Whether an accomplice 
shall be admitted as a witness or not, de- 
pends in the English practice upon the dis- 
cretion of the court where his associate or 
associates in guilt are tried, and the same 
court, it seems, assmnes jurisdiction to de- 
termine whether he shall be tried for the 
offence in which he participated; but the 
practice in general in the American courts is 
difCerent. Rex v. Lee, Russ. & R. 361; Res 
V. Bninton, Id. 454. Prosecutions in our prac- 
tice are instituted and conducted by a public 
prosecutor appointed by law, who represents 
the government and protects its interests in 
all respects, without advice from the court. 
Preliminary accusations of crime are submit- 
ted to his examination, and it is a part of his 
duty to determine whether the public inter- 
est rec[uires that the testimony of an accom- 
plice should be received; and in general, he 
must determine whether the conduct of the 
accomplice, in case he is received as a wit- 
ness and examined, was such as constitutes 
a compliance with the legal conditions which 
gave him an equitable right to the executive 
clemency. 1 Bish. Cr. "Proc § 508. American 
authorities undoubtedly may be foimd, where 
it is said the power is vested in the court, 
but the practice in this circuit is otherwise. 
People V. Whipple, 9 Cow. 712. Leave of the 
court to examine an accomplice, whether be- 
fore the grand jury or on the trial or an in- 
dictment, is never asked by the district at- 
torney, and no such practice, it is believed, 
prevails in the state courts. Such a discretion 
could not be exercised by a court without 
investigations incompatible with our sys- 
tem of criminal jurispi*udence. Investiga- 
tions of the kind are made by the prosecut- 
ing officer, and, in general, he must deter- 
mine whether or not the accomplice used as 
a witness shaU be further prosecuted, unless 
the witness sees fit to appeal to the presi- 
dent Cases may perhaps arise where the 
court would postpone a trial or defer the sen- 
tence for a time, to give an accused person 
an opportunity to make such an application; 
but the present ease is not one of that char- 
acter, as there is no just pretence that their 
testimony was used for any such purpose, or 
that they have in any way been misled or 
deceived. They alone have been tried, as 
HartweU, the principal, pleaded nolo con- 
tendere, and Carter neglected to appear and 
forfeited his recognizance. When tried, no 
aUusion was made to the fact that they had 
been before the grand jury, and the court 
feels assured that they have not been preju- 
diced. Had any unfairness been practised, 
a different rule might perhaps be adopted; 
but they went before the grand jury by their 
own consent, and with the knowledge and 
consent of their counsel, and, having remain- 



ed silent upon the subject during their trial 
and during the pendency of their motion for 
new trial, the court is of the opinion that 
they now have no just cause of complaint on 
that account. 



Case Wo. 15,320. 

UNITED STATES v. HARVEY. 

[Brun. Col. Cas. 540; i 8 Law Rep. 77.] 

Circuit Court, D. Maryland. April, 1845. 

CBiMiNAii Law— Obstbdctioit of the Mail. 

A warrant in a oivil suit against a mail carrier 
is no justificanon to the officer executing it, on 
an indictment for obstructing the mail. 

[Cited in U. S. v. Three Railroad Cars. Case 
No. 16,513; TJ. S. v. Sears, 55 Fed. 270.] 

[Cited in Penney v. Walker, 64 Me. 434.] 

James Harvey was indicted at the ApriJ 
term, 1845, of the circuit court of the United 
States for the district of Maryland for an il- 
legal detention of the mail. The indictment 
charged, in the first count, "that the said Har- 
vey did, on the 13th day of December, 1844, 
at the district aforesaid, knowingly and wil- 
fully retard the progress of the mail of the 
United States, contrary to the form of the 
act," etc. The second and third counts char- 
ged that "said Harvey did arrest and detain a 
certain Stephen B. Miles, then and there be- 
ing a carrier of the said mail, and then and 
there being in the due execution of his duty 
as such carrier, and thereby did, knowingly 
and wilfully, retard the passage," etc. It ap- 
peared from the evidence that the traverser 
was a constable of Harford county, Maryland; 
that he had arrested the carrier by virtue of 
a warrant in an action of trespass quare clau- 
sum fregit, issued by, and returnable before, 
a justice of the peace of said county; that 
said justice had jurisdiction in the case; and 
that the carrier was actually engaged in car- 
rying the mail at the time of the an-est. The 
traverser took the carrier to the justice, who 
lived near the route he was traveling. The 
traverser was ignorant of the law of congress, 
and did not detain the carrier longer than 
was necessary for the execution of the war- 
rant. The detention was but a short time, 
and the carrier got to the next office (Bel-air) 
at his usual hour. 

Upon these facts the counsel for the trav- 
erser prayed the court for the following in- 
structions to the jury: -(1) That the travers- 
er, being a ministerial officer, was justified by 
the wari*ant in making the arrest. (2) That 
if the waiTant did not justify the arrest, yet 
the traverser, being ignorant of the law of 
congress, and having acted bona fide through- 
out, according to what he conceived to be his 
duty, did not "knowingly and wilfully" ob- 
struct the passage of the maU according to 
the sense in which the latter teim is used in 

1 [Reported by Albert Bmnner, Esg,, and here 
reprinted by permission.] 
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the act In support of the first prayer he 
«ited Act Assem. Md. 1715, c. 15, § G; Sewell, 
Sher. 46; Law Lib. 98, 99, 437; Wats. Sher. 
7; Law Lib. 53, 99, 131; Tarlton v. Fisher, 
2 Doug. 671; Petersd. Bail, 10; Law Lib.. 
130; Nicols V. Thomas, 4 Mass. 234; Sand- 
ford V. Nichols, 13 Mass. 28S; Sperry v. Wil- 
lard, 1 "Wend. 32, 33; Secor v. Bell, 18 Johns. 
52,- Ray v. Hogeboom, 11 Johns. 433; Coin. v. 
Kennard, 8 Pick. 137; Ontario Bank v. Hal- 
lett, 8 Cow. 193, 194; 6 Gill & J. 412; U. S. 
V. Hart [Case No. 15,316]. In support of sec- 
ond prayer, he cited Dwar, St. 9; Law 
Lib, 658-695, 702, 736-73S, 743, 756. To 
show the legal sense of the' term "wilfully," 
he referred to 2 Russ. Crimes (5th Am. Ed.) 
594, 597, 631; 6 Bin. 261; Hawk. P. C. -bk. 
1, c. 69, § 2; 3 Burn, J. P. 251; McNal. Ev. 
-635. 

The counsel for the prosecution relied upon 
U. S. V. Barney [Case No. 14,525]. 

The counsd for the defendant, in reply, con- 
tended that the case of TJ. S. v. Barney was 
not analogous.' It was the case of an inn- 
keeper detaining horses employed in carrying 
the mail, for feed furnished. The defendant 
in that case was not a ministerial officer. 
There was no warrant directing him to detain 
the horses. He detained them by his own 
voluntary act. 

William L. Marshall, U- S. Dist. Atty. 
Coleman Yellott, for the traverser. 

After hearing the argument on the prayers, 
THE COURT (TANEY, Circuit Justice, and 
HEATH, District Judge) ad5ourned for the 
purpose of giving the point stated mature 
consideration. Subseqwently, the chief jus- 
tice delivered the following as the opinion of 
the court: 

TANEY, Circuit Justice. The point raised 
in this case is one of great interest and im- 
portance. The only decisions which appear 
to have been made in reference to the liabil- 
ity of maU carriers to arrest are those report- 
eid in U. S. v. Barney [Case No. 14,525] and 
U. S. V, Hart [Id. 15,316],— the first given by 
J"udge Winchester, in the United States dis- 
trict court for the Maryland district; the sec- 
ond, by Judge Washington, in the United 
States circuit court for the circuit of Pennsyl- 
vania. These decisions seem to some extent 
-conflicting. Regarding them in this light, we 
feel it our duty to follow the views expressed 
by Judge Winchester, the very distinguished 
judge who presided in the district court of 
Maryland, and who was therefore virtually 
■our predecessor. We do not consider the war- 
rant a justification to the officer. Yet the 
■mere serving of the warrant would not render 
the paiiy liable to an indictment under this 
law. But if, by serving the warrant, he de- 
tained the carrier, he would then be liable. 
We do not construe the term "wilfully" in the 
•same sense as the traverser's counsel. If the 
traverser, by serving the warrant, detained 
the carrier, then he "wilfully" detained him 



in the sense that word is used in the act of 
congress. 

The jury found a verdict of guilty, and the 
traverser was fined one dollar and costs. 

NOTE. Obstructing the mail by arrest of 
carrier. Civil process will furnish no justifica- 
tion for the arrest of a person carrying the 
mails. But the rule is different as regards 
criminal process. See U. S. v: Kirby, 7 Wall. 
[74 U. S.J 487, citing above case and approving 
this doctrine; and U. S. v. Three Railroad Oars 
[Case No. 16,513], where the same is discussed 
and C[uestioned. 
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UNITED STATES v. HASKELL et al. 

[4 Wash. C. C. 402; i '2 Wheeler, Cr. Cas. 101.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1823. 

Seaiiex— Revolt— RuNSjxG Away with Vessel 

— :Fi;ar as Esccse— Cosduct of Juht — 

Chai.IjESGEs— Discharge. 

1. To constitute the o&ence of running away 
with a vessel, it must appear that the command 
of the vessel must be taken from the captain by 
the accused, or without the consent of the cap- 
tain, for some time, no matter how long, and 
that the act was done feloniously, and with the 
intent to convert the vessel and cargo to the use 
of the person or persons concerned in the act. 

2. What constitutes a revolt? 

[Cited in U. S. v. Kelly, Case No. 15,516.] 

3. Pear, to excuse a person guilty of an alleged 
crime, must be fear of death. Such a fear as 
a man of ordinary courage and fortitude might 
yield to. 

4. In a capital case, insanity of one of the ju- 
rors is a good cause for discharging the jury, 
without the consent of the prisoner or his conn- 

[Cited in U. S. v. Gibert, Case No. 15,204.] 

[Cited in Com. v. McCormick, 130 Mass. 62; 

Com. V. Townsend, 5 Allen, 218. Cited in 

brief in State v. Dunn, 80 Mo. 682; State 

v. Ulrich (Mo. Sup.) 19 S. W. 658.] 

5. Such discharge of the jury is, in the discre- 
tion of the court, and it cannot form the sub- 
ject of a plea in bar to the further trial of the 
prisoner. 

[Cited in U. S. v. Gibert, Case No. 15,204; 
U. S. V. Morris, Id. 15,815.] 

[Cited in Brown v. Swineford, 44 Wis. 287; 
Ellis v. State (Fla.) 6 South. 769, Cited in 
note to Lyons v. State, 1 Blackf. 311. Cited 
in brief in McCreary v. Com., 29 Pa. St. 
324; McDonald v. State, 79 Wis. 653, 48 
N. W. 864; State v. Nelson, 26 Ind. 368; 
State V. Beinhart (Or.) 38 Pae. 825.] 

6. The meaning of the term "jeopardy," in 
the amendment of the constitution of the United 
States. 

[Cited in U. S, v. Gibert, Case No. 15,204; 

Coleman v. Tennessee, 97 U. S. 520; Holmes 

V. Oregon & 0. R. Co., 9 Fed. 239.] 
[Cited in brief m Re Esmond, 5 Mackey, 66. 

Cited in Re McClaskey (Okl.) 37 Pae. 858; 

McDonald v. State, 79 Wis. 653, 48 N. W. 

864; Price v. State, 36 Miss. 531; State v. 

Davis (W. Va.) 7 S. E. 26.] 

7. The form of the oath to be, administered to 
talismen,*on the principal panel, when challenged 
for favor. 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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8, During a trial for a capital offence, the 
jury, after the adjournment from day to day, 
previous to the charge, may take refreshments; 
not afterwards. 

This was an indictment [against Joseph 
Haskell and Charles Francois] containing 
four counts: First, for making a revolt; 
second, for piratically and feloniously run- 
ning away with the vessel and goods, to the 
value of $50; third, for laying violent hands 
on the captain to hinder his fighting in de- 
fence of his vessel; and fourth, yielding up 
the vessel to a pirate. The material facts 
in the case were as follows: The Tatler, 
Nathaniel Garland, master, sailed from Bal- 
timore on the 14th of March last, with a 
cargo to the value of about §5000, besides 
about ?1600 in specie, and a crew consisting 
of the mate, Smith, the prisoners, and a 
black boy. On the night of the 17th, at sea, 
the captain went below to his berth, leaving 
Babcock, the mate, ^nd Smith, one of the 
crew, the watch on deck. Soon after he had 
turned in, he heard a noise on deck, which 
caused him immediately to ascend to the 
companion way, where he foimd Babcoclc 
leaning, wbo informed him he was dying, 
and immediately fell dead on the deck. None 
of the crew were upon deck. Upon examin- 
ing the helm, he found it fast; the sails all 
up, and the vessel on her course. He re- 
turned to the body of Babcock, and whilst 
he was stooping towards the body, he re- 
ceived two stabs, and turning himself about, 
he obseiTed Smith close to him, who inflict- 
ed a severe wound on his neck, with a large 
knife which he held in his hand. He asked 
Smith what he was about? who answered, 
"I am killing you." He then seized Smith, 
and confined his arms; a scuffle ensued, and 
both fell on the deck by the side of each 
other, "^hilst they were lying in this situa- 
tion, the captain observed the knife on the 
deck between them, which he instantly se- 
cured, and threw overboard. Smith then ex- 
tricated himself from the grasp of the cap- 
tain, and got upon his feet. The captain also 
rose, went forward towards the forecastle, 
and called the hands on decK. The prison- 
ers, and a black boy, soon afterwards made 
their appearance, when the captain stated to 
them that Smith had killed the mate, and 
stabbed him; and ordered them to assist him 
in seizing and securing the murderer; that 
they need not fear Smith, as he bad taken 
his knife from him. Smith was at this time 
between him and the crew a short distance, 
and had no weapon in his hand- Instead of 
attempting to obey this order, Haskell went 
aft to the helm, and Francois disappeared, 
leaving Smith and the captain near to each 
other. The captain followed Haskell, and 
ordered him to clap the helm down,, adding, 
"for we must seize this fellow, and get him 
out of the way." To this order, Haskell paid 
no regard. Smith then approached the cap- 
tain with the bolt of the pump handle, and 
observed to him, lq the presence of Haskell, 



who was at the helm, and near enough to be 
heard by him, "I have the command of this 
vessel; she is mine, and the men are under 
me." After some reproachful words address- 
ed by the captain to Smith, the latter order- 
ed the men to go forward, and take in the 
square-sail, at the same time threatening the 
captain to split his brains if he'* spoke an- 
other word to the men. Francois now made 
his appearance, and was obsei'ved by the 
captain to be forward, having hold of the 
haulyards of the square-sail. The captain 
immediately ordered Haskell (still at the 
helm) not to regard Smith, but to keep the 
sails up, and the vessel in her course. Smith 
then ordered the captain to go below, repeat- 
ing, the threat before denoimced, if he did 
not. Finding that his orders were totally 
disregarded by the crew (for Haskell had 
gone forward to the square-sail), and that no 
hope remained that they would assist him 
against Smith, he determined to go below, 
and did so accordingly. After the captain 
got to the bottom of the steps, he determined 
to make one more despei-ate efEort against 
Smith, and ordered Peter, the black boy, and 
his friend throughout, to bring him his gun. 
Having received it, he returned to the dedt, 
and observed Smith and the prisoners en- 
gaged in getting in the square-sail, which 
was then partly in the water. They all, im- 
mediately, left the sail, and as they were 
coming aft to where the captain stood, and 
on the same side of the vessel, the captain 
discharged his gun at Smith, and within a 
few steps of him. The three men, without 
uttering a word, turned, and got on the otlier 
side of the vessel. The captain crossed the 
deck to meet tliem, with his gUn clubbed. 
Haskell passed the captain, and went aft to 
the helm, leaving Smith and Francois stand- 
ing near to each other. The captain then 
stmck Smith on the head with the gun, 
which caused him to reel. He, nevertheless, 
caught hold of the butt of the gun, the cap- 
tain retaining the other end in his grasp. A 
conflict now ensued between them, which 
terminated favourably for the captain, who 
succeeded in throwing Smith overboard. 
Both parties were much exhausted in this 
last conflict; the captain, by the loss of 
blood from Tiis woimds, and Smith, by the 
contents of the gun, which he had received. 
After this victory obtained over Smith, the 
conduct of the prisoners towards the captain 
was luiexceptionable. The captain was so 
much exhausted by the eflfusion of blood 
from his wounds, that he remained prostrate 
and helpless on the deck, until he was re- 
lieved by a pilot boat, which took the vessel 
into Lewistown, near the capes of Delaware. 
The counsel for the prisoners contended: 
(1) That to constitute the crime of making 
a revolt, if indeed such a crime was suscepti- 
ble of a definition, which they denied, it was 
essential to prove confederacy in the crew, 
which they insisted was not proved in this 
case. (2) That fear is an excuse in a case 
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of tliis kind, and even in treason, and tliat 
the prisoners were in that situation. Cases 
cited, 1 Chit Gr. Law, 173; Mass. 251; U. S. 
V. Smith [unreported]; U. S. v. Sharp [Case 
No. 16,264]; U. S. v. Tully [Id. 16,545]. 

The district attorney replied: (1) That con- 
federacy formed no part of any one of the 
offences charged in this indictment; and (2) 
That the fear which was urged as an excuse 
for the crimes alleged against the prisoners, 
must be a fear of death. 

Mr. M'nvaine, for the prisoners. 



WASHINGTON, Circuit Justice (charging 
jury). After summing up the evidence he 
proceeded: I shall make no observations 
upon the two last counts in this indictment, 
because, as to the third, the evidence is too 
feeble in my opinion to deserve observations 
respecting it. The captain merely stated 
on his examination, that whilst he was in 
the act of throwing Smith overboard, he felt 
the hand of some person on him, and that 
Francois was close to him. And as to the 
fourth count, it may admit at least of a 
doubt, whether the conduct of the crew did, 
in point of law, amount to a yielding up of 
the vessel to a pirate, notwithstanding 
Smith was dearly guilty of an act of piracy. 
As to the second count, which is for piratic- 
ally and feloniously running away with the 
vessel, if you should be of opinion that the 
command of this vessel was taken from the 
captain and assumed by the mate, the pris- 
oners consenting to it, and continued under 
this assumption for any length of time, 
however short, there was a running away 
with the vessel. But to constitute the of- 
fence, you must also be satisfied that the 
act was done feloniously, and with intent to 
convert the vessel and cargo, or either of 
them, to the use of the parties concerned in 
this business. 

My observations will be confined principal- 
ly to the first count, which is for making a 
revolt. What constitutes this offence is a 
question by no means settled in the- courts 
of the United States. This court has decid- 
ed that there is no legitimate or safe stand- 
ard, by which to ascertain the definition of 
this offence, so highly penal in the punish- 
ment affixed to it. A learned judge of an- 
other court of the United States has given 
a definition of this offence. This court will 
now venture upon a definition, consistent 
with the one referred to, intending to ob- 
tain the opinion of the supreme court upon 
this important question, in case the prison- 
ers should be convicted. If the ■ definition 
which we shall give you should be con- 
demned by the supreme court, the prisoners 
can sustain no injury in consequence of our 
error. The making a revolt then is, where 
the crew, or any part of them, throw off ^all 
obedience to the commandpr, and forcibly 
take possession of the vessel, by assuming 
and exercising the command and navigation 
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of her, or by transferring their obedience 
from the lawful commander to one who has 
usurped the command. If this be a correct 
definition of the offence, then it is unim- 
portant whether the command be after- 
wards regained by the prowess of the lawful 
commander, or by foreign aid, or whether the 
possession of the vessel remained with the 
mutineers a day, an hour, or only a few min- 
utes. You are then to say whether Captain 
Garland lost the command of this vessel for 
any length of time, no matter how short, and 
whether the prisoners aided therein, by 
throwing off all obedience to the master, and 
submitting to the Usurped command of Smith, 
thereby transferring their duty and alle- 
giance from the one to the other. The ma- 
terial facts relied upon to fix this offence 
upon them are the following: The murder 
of the mate, and the attempted assassina- 
tion of the captain by Smith; the disregard 
by the prisoners of the captain's order to as- 
sist him in seizing and securing Smith; the 
open and avowed assumption of the com- 
mand of the vessel, and of the crew, if not 
of the property in the vessel, in the presence 
of Haskell at least, followed immediately 
.by his order to take in the square sail, 
promptly obeyed by both the prisoners, in 
defiance of Captain Garland's order to Has- 
kell not to mind Smith, but to keep the sails 
up, and the vessel in her course; and final- 
ly, the forcible expulsion of the captain from 
the deck, and his necessary retreat and con- 
finement below, until he was able to obtain 
the means of making one last struggle to 
regain possession bf the deck, and to recover 
his command. 

It is contended by the prisoners' counsel, 
that the design of dispossessing Captain 
Garland of his command, in favour of 
Smith, was not the result of a previously 
concerted plan between Smith and the pris- 
oners, and that such a confederacy is an es- 
sential ingredient of the alleged offence. 
Whether there existed any such previous 
concert would be for. you to decide, if the 
conclusion of the counsel were correct in 
point of law. But it is not so. Previous 
confederacy forms no part of the offence. 
It forms no part of another offence, whicii 
this most nearly resembles. For if a band 
of traitors should order the inhabitants of 
a particular district to join them, and they 
should voluntarily obey the order, they 
would be guilty of treason, although ' they 
had nothing to do with the original conspira- 
cy against the government. So here, if the 
prisoners were total strangers to Smith's 
designs, until the moment when thej' were 
displayed by overt acts against the captain, 
and they afterwards joined with him in 
subverting the command and authority of 
the legitimate commander, their former ig- 
norance of his intentions cannot excuse 
them. 

It is in the next place urged in excuse of 
the prisoners, that they acted throughout! 
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this transaction under the impulse of fear. 
But the fear which could alone excuse them 
must be fear of death; such a fear as a man 
of ordinary fortitude and courage might 
Justly yield to. Were these men in this sit- 
uation? "Was Smith, without a weapon of 
any kind in his hand when the .order to as- 
sist the captain in seizing him was given, 
and armed only with a pump bolt six or sev- 
en inches long when he assumed the com- 
mand and issued his order which was obey- 
ed, so much an overmatch fdr the captain 
(who, though stabbed, yet courageously 
maintained his ground), the two prisoners 
and the black boy (the steady friend of the 
captain), as justly to excite in the prisoners 
a fear of death, if they should venture to 
disobey his order? But as a test of the sin- 
cerity of the alleged apprehensions of the 
prisoners, ought they not, before they yield- 
ed to them, to have refused to acknowledge 
the usurped command of Smith, and have 
waited until, by some act of Smith, a well 
grounded cause of fear was excited? Had 
they done so, is it, or is it not probable, that 
finding himself alone, and in a state of hos- 
tility with every person on board, Smith 
would have submitted, and returned to his 
duty? But the prisoners, without waiting 
for some act of Smith's to excuse their fears, 
had not received, from the beginning to the 
end of this melancholy drama, even a men- 
ace from Smith to cause them. You are 
therefore to say whether, upon the evidence, 
the prisoners had a well grounded cause to 
fear that death might be the consequence 
of their refusal to submit' to Smith as the 
commander of the vessel. If they had not, 
they cannot excuse themselves in point of 
law by the allegation that they acted under 
the impulse of fear. 

The jury returned twice to the bar, and 
being asked if they had agreed upon a ver- 
dict, answered by their foreman, that they 
found the prisoners guilty upon the first 
count, and not guilty upon the other counts. 
But upon being polled, one juryman, after 
much apparent agitation, and declaring that 
he was not quite collected, answered, "Not 
guilty." The court being satisfied, not only 
from the appearance and conduct of this ju- 
ryman, but from the declarations of many 
of the jurymen as to the conduct and speech- 
es of this person that he was insane, and 
totally unfit to act as a juryman, caused 
the following entry to be made on the miii- 
utes: "The jury having been kept together 
three days, and more than twenty-four 
hours without refreshments, and there be- 
ing no prospect .of their agreeing, and the 
court being satisfied of the insanity of one 
of the jurymen, discharges the jury without 
the consent of the counsel for the prison- 
ers?" 2 The jury was accordingly dischar- 

2 See "0. S. V. Perez, 9 Wheat. [22 U. S.] 
579, which fully sanctions this order, and the 
opinion founded on it. 



ged, and upon the panel being called over, 
at another day, for the trial of the prison- 
ers, the counsel for the prisoners tendered 
to the court a special plea, stating the ar- 
raignment of the prisoners, the trial, and 
the other circumstances of the declarations 
of the jury, "that they could not agree," 
and the discharge of the jury by the court, 
without the consent of the prisoners or their 
counsel, and concluding that the said dis- 
charge was equivalent to an acquittal, and 
praying judgment of the court if they ought 
again to be put on their trial, and in jeop- 
ardy of their lives. The district attorney 
immediately demurred generally to the plea. 
He contended (1) that the matter of this 
plea is not a fit subject for a plea; and (2) 
that the discharge of the jury in this, as 
well as in all other eases of necessity, rests 
in the sound discretion of the court, and this 
discretion was soundly exercised in this 
case. Both these points were controverted 
by the prisoners' counsel, who cited the fol- 
lowing cases: Com. v. Cook, 6 Serg. & R. 
578; 2 Hale, P. C. 294, Hawk. P. C. bk. 2, c. 
47; 3 Inst 110; 1 And. 103, 104; fifth amend- 
ment to the constitution of the United 
States; Fost. Crown t-aw, 23; 2 Johns. Cas. 
301; 1 Chit. PI. 639, 169, 70, 644^ as to de- 
murrer, 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

The first and the most important ques- 
tion which arises upon these pleadings is, 
is the subject matter of this plea properly 
pleadable in bar of a second trial of the 
prisoners? The importance of this point 
arises from the following considerations: 
The plea avoids stating the recorded reasons 
of the court for discharging the jury, and 
places the discharge on the single ground 
that the jury declared they could not agree. 
The district attorney had no other course 
to pursue, in order to bring the true ease 
before the court, but to reply to the fact of 
the insanity, or the recorded reasons of the 
court for discharging the jury. In either 
case the rejoinder, by traversing the facts 
stated in the replication, would necessarily 
have submitted the truth of the facts, as 
well as the legality of the discharge, to the 
decision of a jury. To" avoid so extraoi*- 
dinary a trial, the district attorney could do _ 
no otherwise than demur, and thus present' 
the question which I have now to examine. 
Whatever name may be given to this plea, 
one thing is clear; that it is not a plea of au- 
trefois acquit; nor could the counsel have 
ventured such a plea, because it must have 
stated a verdict of acquittal and the judg- 
ment of the court thereon; which the rec- 
ord, to which the plea must have referred, 
upon the replication of nul tiel record 
would have falsified. The plea indeed does 
not profess to be a plea of autrefois acquit, 
for it merely alleges the discharge of the 
jury as equivalent in law to an acquittal. 
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I shall examine this question under the 
following heads: First, is there a single 
precedent to be found to support this pleaV 
Second, can it he supported upon principle? 
or thirdly, on authority of any kind? 

I have met with but one precedent for this 
plea, and that is to be found in the case of 
Com. V. Cook, 6 Serg, & K. 577, from which it 
is probable this plea was copied. But it is to 
be remarked, that in that case, the plea set 
forth truly the whole ground upon^whieh the 
juiy was discharged, as recorded by the court. 
The prosecutor had nothing to do but to de- 
mur generally to the plea, and in this way to 
bring forward the question, whether the court 
is authorised to discharge the jury against the 
consent of the prisoner's counsel, upon the 
single ground that the jury, after remaining 
in their room for a certain length of time, 
declared that they could not, and never should 
agree. The question, therefore, as to the va- 
lidity of the plea, did not and could not arise, 
nor was it once mooted, or even alluded to at 
the bar, or by the bench. It is further to be 
remarked, that in that case, the court directed 
the prisoner's counsel to connect with the plea 
a motion to discharge the prisoner. This, 
therefore, though giving us a precedent for 
such a plea, is not a precedent to support it 
as a valid plea. In the case of People v. 
Goodwin, 18 Johns. 187, the propriety of the 
discharge of the juiy, came before the oourt 
upon a motion to discharge the prisoner. In 
People V. Olcot, 2 Johns. Cas. 301, the same 
course was pursued. In the case of Rex v. 
Edwards, 4 Taunt 309, the question came be- 
fore the court of exchequer, upon a point re- 
served by the judge at the assizes. In U. 
S. V. Ooolidge [Case No. 14,858], the court 
merely gave an opinion on the subject of dis- 
charging the jury; no plea was put in in that 
case. In Com. v. Bowden, 9 Mass. 494, the 
question was discussed on a motion in arrest 
of judgment, and so it was in the ease of Kin- 
loch [Fost- Crown Law, 16], and in that of 
People V. Barrett, 1 Johns. 66. In the case 
of People V. Denton, 2 Johns. Cas, 275, the 
prisoner, on his second trial, being called up- 
on to plead, his counsel mentioned the dis- 
charge of the jury on the first trial, and mov- 
ed the court not to compel the prisoner to 
plead, but to discharge him. The court com- 
pelled the prisoner to plead, and he plead 
"Not guilty." These are all the cases. This 
plea then is a novelty in the law, and that 
circumstance of itself is a persuasive argu- 
ment against its validity. 

2. Is this plea to be supported in reason, and 
on principle? We tJiink it is not, because we 
consider the authority of the court to dis- 
charge the jury, to rest in the sound discretion 
of the court. It can rest no where else. It is 
merely an incidental matter arising in the 
progress of the trial, in no way connected 
with the question before the jury, of guilty 
or not guilty. It is an incidental matter de- 
pending upon circumstances appearing to the 
satisfaction of the court, as requiring them, 



in the proper 'administration of justice, to 
discharge the jury. It is surely as much a 
matter of discretion, as the granting a new 
trial after a verdict is rendered. This is so 
much a matter of discretion, that the supreme 
court of the United States will not permit 
the judgment of the inferior court, in grant- 
ing or refusing to grant a new trial, to be re- 
examined upon a writ of error. Now suppose, 
after a verdict of acquittal, the court should 
grant a new trial, upon satisfactory proof that 
the verdict had been obtained by the fraud of 
the prisoner. "Would it be endured, that upon 
a second arraignment of the prisoner, he 
should plead the granting of the, new trial, 
put in issue the fact of the fraud to be sub- 
mitted to the jury, as well as tha question 
whether the court exercised their discretion 
soundly in granting a new trial? Certainly 
it could not, and yet that is a stronger case 
than the present, because in that the prisoner 
had been acquitted by the jury. Would it be 
permitted to a jury to revise and correct the 
judgment of the court as to fact and law (for 
in criminal cases, they have the uncontrolled 
power to decide both in favour of the accus- 
ed), when even a superior court refuses to 
exercise such a power? We think not. But 
let us follow out this subject to its conse- 
quences, for the purpose of testing its cor- 
rectness. Suppose the ground of discharging 
the jury were the intoxication of the jury- 
man so as to unfit him to perform his duty; 
one of the jurymen falling down in a fit; or 
the apparent exhaustion of the jurors to a cer- 
tain degree, or one of them, from the want of 
refreshments: all which, and many more, are 
admitted, even in Cook's Case, to be justifiable 
grounds for discharging the jury, and this 
matter is put in issue by the prisoner's coun- 
sel compelling the prosecutor to reply, as has 
been attempted in this case. The question be- 
fore the jury would be, whether the court ex- 
ercised a sound discretion in discharging the 
jury, upon proof being laid before them that 
the juror, although intoxicated, was yet not so 
far gone as to be incapable of discharging his 
duty; that the man, though he had a fit, yet 
he recovered within a few minutes after the 
discharge; or that the exhausted jurymen 
were able to have continued their delibera- 
tions for a much longer time. How unsafe, 
how unsatisfactory would be such a course of 
proceeding? How absurd, how inconsistent 
with general principles of law, that the jury 
(Should thus sit in judgment upon the opinloTi 
of the court, to condemn it, and upon this 
collateral matter, to acquit the prisoner, with- 
out deciding the question of guilty or not 
guilty? We are then of opinion, that the 
practice attempted to -be introduced in this 
case is repugnant to reason and to law. 

3. Can this plea be maintained upon au- 
thority? So far from it, we believe that every 
case relating to this subject repudiates the 
plea, because they all consider the authority 
of the court to discharge the jury, as resting 
in the sound discretion of the court. In the 
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Doctor and Student, an ancient book, but of 
high authority, this is expressly stated. It is 
asserted and maintained in all the New York 
cases before referred to, and is sanctioned, as 
we think, by the supreme court of this state 
in Cook's Case. For the chief justice, after 
passing, what I firmly believe to be a merited 
eulogium upon the virtue and integrity of the 
state and United States judiciaries, and ex- 
pressing his satisfaction that the question 
came on now to be decided, adds, "that other 
times may come when other judges might 
abuse their discretion." In page 587, he says 
"that the moment it is made to appear to the 
court by satisfactory evidence, that the health 
of a single juryman is so affected as to in- 
capacitate him to do his duty, a case of neces- 
sity has arisen, which authorises the court to 
discharge the jury." The authority then ex- 
ists when the court is satisfied of the fact; 
which can only mean, that this authority rests 
in the sound discretion of the court. But it is 
contended, that although the court may dis- 
charge in cases of misdemeanour, they have 
no such authority in capital cases; and the 
fifth amendment to the constitution of the 
United States is relied upon as justifying the 
distinction. We think otherwise; because we 
are clearly of opinion, that the jeopardy spo- 
ken of in this article can be interpreted to 
mean nothing short of the acquittal or con- 
viction of the prisoner, and the judgment of 
the court thereupon. This was the meaning 
affixed to the expression by the common law, 
not^vithstanding some loose expressions to be 
fotmd in some elementary treatises, or in the 
opinions of some judges, which would seem 
to intimate a different opinion. Upon this 
subject we concur in the opinion expressed 
by the supreme court of New York in Good- 
win's Case, although the opinion of the su- 
preme court of this state in Cook's Case is 
otherwise. We are in short of opinion, that 
the moment it is admitted that in cases of 
necessity the court is authorised to discharge 
the jury, the whole argument for applying 
this article of the constitution to a discharge 
of the jury before conviction and judgment 
is abandoned, because the exception of neces- 
sity is not to be found in any part of the con- 
stitution; and I should consider this court as 
stepping beyond its duty in interpolating it 
into that instrument, if the article of the con- 
stitution is applicable to a ease of this kind. 
We admit the exception, but we do it because 
that article does not apply to a jeopardy short 
of conviction. If we are correct in this view 
of the subject, then there can be no differ- 
ence between misdemeanours and capital 
cases, in respect to the discretion possessed 
by the court to discharge the jury in cases of 
necessity; and indeed, the reasoning before 
urged in relation to a plea of this kind, if 
sound, is equally applicable to capital eases 
as to misdemeanours. By reprobating this 
plea, we do not deny to a prisoner the oppor- 
tunity to avail himself of the improper dis- 
charge of the jury as equivalent to>an ac- 



quittal, since he may have all the benefit of 
the error, if committed, by a motion for his 
discharge, or upon a motion in arrest of judg- 
ment. 

It was asked by the prisoners' counsel: 
Will the court decide this question without 
either permitting a jury to examine into the 
truth of the facts which induced the court to 
discharge the jury, or without examining in- 
to it themselves? We answer, Yes. When 
the court, being satisfied that there was good 
ground for directing the discharge, had ordei- 
ed the reasons for this direction to be entered 
on the minutes, the prisoners* cotmsel might 
have requested the court to examine more- 
particularly into the alleged insanity of the- 
juryman, and to hear evidence on that sub- 
ject But after the record made of the- 
grounds of the discharge, and the actual dis- 
charge, it is too late to question the verity of 
the facts which satisfied the court. Was it ev- 
er heard of, that evidence was received on a 
motion in arrest of judgment? The only ques- 
tion on that motion, or on a motion to dis- 
charge, would be, whether the reasons as- 
signed ,by the court did, or did not, au- 
thorize the discharge? As to the question, 
whether the court was authorized to dis- 
charge the jury on account of the insani- 
ty of one of the jurymen, we entertain 
no doubt. We entirely concur in the opin- 
ion of the supreme court of this state iu 
Cook's Case, that the court ought not to dis- 
charge the jury merely upon the ground that 
the jury say they cannot agree, however pos- 
itive the declaration may be. But that they 
are fully authorised to discharge in eases of 
necessity, and that, whether the offence be 
capital or a mere misdemeanour; as if the 
jury are so exhausted as not to be able to con- 
tinue their deliberations; where the prisoner 
has tampered with some of the jury, or has 
contrived to keep back the witnesses for the 
prosecution* if the prisoner, on her trial, be- 
comes insane, is taken in labour, «&c.; where- 
one of the jurymen falls down in a fit, and is 
unable to proceed on his duty, or is found to- 
be insane; if a juryman, after the jury had 
left the bar, went out of town; intoxication 
of one of the jurors, rendering him ineapable- 
of performing his duty. Other eases of ne- 
cessity to authorise a discharge of the jury 
might be mentioned, but it is deemed un- 
necessary. The plQa must be overruled. 

NOTE. Another jury being called, the court,, 
upon application of the counsel for the pris- 
oners, decided, that they might sever in tlieir 
challenges, to the amount of twenty each, per- 
emptorily. See 1 Chit. Or. Law, 306; 3 Salk. 
81; Fost. Crown Law, 106, 107; Co. Litt. lo6b; 
2 Hale, P. C. 268. The panel being exhausted 
by the peremptory challenges, and ehallenges- 
for cause, the court ordered talismen to becalled,- 
and a list was made of twenty, which being 
also exhausted before a jury could be obtained, 
another list was ordered, and a jury at last was- 
obtained. The talismen, as they were called, 
were interrogated (at the request of the pris- 
oners' counsel), upon oathj whether they had 
formed and declared an opmion as to the guilt 
or innocence of the prisoners, previous to their 
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being summoned. Those who answered aflarm- 
atively, were challenged for cause, and set 
■asidCi 

Case M^o. 15,3SS. 

UNITEip STATES v. HASKINS. 

[3 Sawy. 262,] i 

District Court, D. California. Feb. 4, 1875. 

Okiminai. Law— Arrest in Different District 

— BEMOViili FOE TRIAIi — TERRITORIAL 

Courts— JuDioiART Act, § 83. 

1. An offender, after indictment found in one 
■district, may, under that section, be arrested in 
«ny other district, and committed and removed, 
•or bailed, as the case may be, for trial in the 
■district where the indictment was found. 

[Cited in U. S. v. Brawner, 7 Fed. 88; U. S. 
V. Rogers. 23 Fed. 661; Re Dana, 68 Fed. 
S95.] 

2. A duly authenticated copy of the indictment 
is sufficient evidence, if uncontradicted, to justify 
the commitment of the offender, and a warrant 
for his removal if bail is not given. 

3. For an offense against the United States 
committed in an organized territory, the offender 
anay be arrested in any district of the United 
States, and removed to the territory for trial, 
if the territorial courts have cognizance of the 
•offense. 

4. Territorial courts are "courts of the United 
States," as that designation is applied in sec- 
tion 33 of the judiciary act [1 Stat. 91]. 

[Cited in U.S. v. Jones, 5 Utah, 552, 18 Pac. 
238.] 

Proceeding for the removal of an offender 
from one district to another for trial. 

Section 33 of the judiciary act enacts: 
""That for any crime or offense against the 
United States, the offender may, by any jus- 
tice or judge of the United States or by any 
justice of the peace or other magistrate of 
any of the United States where he may be 
found agreeably to the usual mode of pro- 
cess against offenders in such state, and at 
the expense of the United States, be arrested, 
and imprisoned or bailed as the case may be, 
for trial before such court of the United 
States as by this act has cognizance of the 
■offense. And copies of the process shall be 
returned as speedily as may be into the 
■clerk's office of such court, together with the 
recognizances of the witnesses for their ap- 
pearance to testify in the case; which recog- 
nizances the magistrate before whom the ex- 
amination shall be may require on pain of 
imprisonment. And if such commitment of 
the offender, or the witnesses shall be in a 
•district other than that in which the offense 
Is to be tried. It shall be the duty of the judge 
of that district where the delinquent is im- 
prisoned, seasonably to issue, and of the 
marshal of the same district to execute a 
"warrant for the removal of the offender, and 
the witnesses, or either of them, as the case 
may be, to the district in -which the trial is 
to be had. * « *" i stat. 91. In the cor- 
responding section of the Revised Statutes, 
section 1014, the phraseology is changed in 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission,] 



some respects. In the first clause instead of 
saying the offender rpay be arrested for trial 
before such court of the United States "as by 
this act has cognizance of the offense," the 
language now is "as by law has cognizance 
of the offense." Section 9, of the organic act 
of Utah establishes district courts for the 
territory, and enacts: "And each of the said 
district courts shall have and exercise the 
same jurisdiction in all cases arising under 
the constitution and laws of the United 
States as Is vested in the circuit and district 
courts of the United States." And section 16 
provides as follows: "The constitution and 
laws of the United States are hereby extend- 
ed over and declared to be in force in said 
territory of Utah, so far as the same, or any 
provision thereof, may be applicable." 9 
Stat. 453. "The trial of all crimes, except 
in cases of impeachment, shall be by jury; 
and such trial shall be held in the state 
where the said crimes shall have been com- 
mitted; but when not committed within any 
state, the trial shall be at such place or 
places as the congress may by law have di- 
rected." Const. U. S. art. 3, § 2. 

In this state of the la-w, Joseph W. Has- 
kins was indicted by a grand jury in the 
territory of Utah for an offense against the 
United States— the offense charged being 
perjury— and a warrant was issued to the 
marshal of the United States for Utah, for 
his arrest. Haskins being found in the state 
of California, an affidavit was made before 
the United States district judge, setting out 
the finding of the indictment, that it is still 
pending, and that the defendant is in the 
state of California^ and praying for a -war- 
rant for his arrest. Upon this affidavit, and 
the exhibition of an authenticated copy of 
the indictment a warrant was issued, and 
the defendant arrested. 'At the examination 
before the judge, the identity of the defend- 
ant -was admitted, also the authenticity of 
the indictment, and that it is still pending. 
No evidence was offered by the defendant. 

Upon this, the attorney for the United 
States asks that the defendant be committed 
or balled for trial before the court to which 
the indictment was returned, and if bail be 
not given that a warrant for his removal, to 
the territory of Utah, Issue. For the defend- 
ant it is claimed that the thirty-third section 
of the judiciary act has no application to 
proceedings for the arrest and commitment 
of an offender who has been indicted; that 
the judge acts under that section as a com- 
mitting magistrate for the purpose of inquir- 
ing whether the accused shall be held to an- 
swer before a grand jury. It is also claimed 
that the above-mentioned section does not 
and was not intended to apply to a case 
where it is sought to remove an offender 
from a district within a state to one within 
a territory. The defendant further insisted 
that the proceedings before the judge have 
not been conducted "agreeably to the usual 
mode of process against offenders" in this 
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state; and that a certified copy of the in- 
dictment did not show probable .cause to be- 
lieve an offense had been committed by the 
defendant, and was insufficient evidence, un- 
contradicted, to justify the arrest In the first 
instance, or the commitment of the defend- 
ant at the examination. 

John M. Coghlan, U- S. Atty., and G. W. 
Gordon, for the United States. 

H, H. Haight and Delos Laiie, for defend- 
ant- 

HILtiYER, District Judge. The first ques- 
tion to be answered is, whether in a criminal 
case in which the defendant has been in- 
dicted in one district of the United States, he 
can be arrested and committed in another 
district, in the mode pursued in the present 
case, and upon such commitment removed 
to the district in which the crime charge<f 
was committed for trial. 

While the practice in the several districts 
has not been entirely uniform, so far as 1 
can find after a somewhat careful search, the 
propriety of an arrest and removal substan- 
tially in the mode pursued by the govern- 
ment in this case, has never been questioned 
by any judge. If there be any other mode, 
it is not regarded as the only one or as ex- 
clusive of this. 

The practice is so stated in Conkllng's 
Treatise (page 630), by the author, as well in 
cases of arrest after indictment found as be- 
fore, if the offense Is triable in some other 
district than that in which the arrest is 
made. In Murray's Treatise on Proceedings 
in the United States Courts (page 29), the 
course pursued in this case is laid down as 
the proper one, and neither of these authors 
regard a commitment as essential, if the 
proceeding is befpre the district judge, to 
justify him in issuing his warrant for the 
removal of the offender. 

In Ex parte Alexander [Case No. 162], the 
defendant was arrested and brought before 
a commissioner of Massachusetts for exam- 
ination, and the only evidence of probable 
cause was a certified copy of an indictment 
returned to the circuit court of the United 
States for Louisiana. No evidence was of- 
fered by the defendant. After the defend- 
ant had been committed, the district attor- 
ney applied to the district judge for a war- 
rant of removal, and the question was, wheth- 
er the course pursued was the true one. The 
learned judge of the district of Massachu- 
setts held that the proceedings had been con- 
ducted properly, and said also that there 
were doubts as to whether the court in 
Louisiana could issue a warrant to arrest 
the defendant wherever found. He held fur- 
ther, that a certified copy of the indictment 
Was sufficient evidence to authorize the com- 
mitting magistrate to commit the accused to 
be bailed for trial in the district where the 
indictment was pending. 

One Clark was arrested on a warrant is- 
sued by a commissioner of New York to an- 



swer to a charge of conspiring to defraud the 
United States in Michigan. A hearing was 
had, and the proof thereat consisted of a 
copy of the indictment found in Michigan, 
with further proof that it was still pending 
and that a warrant had been , issued by the 
court before which it was found. Upon this 
the accused was committed. Wlien brought 
before Judge Benedict on habeas corpus, that 
learned judge held the evidence to be suffi- 
cient and remanded him to thg custody of 
the marshal. In doing so he said that the 
question was not whether the proceedings in 
the district court of Michigan would not 
have been sufficient to justify the arrest and 
detention of the defendant had that court 
seen proper to issue its bench warrant di- 
rectly to the. marshal of New York; that the 
proceeding seemed to have been an original 
one in which the indictment was introduced 
as evidence sufficient to justify the commit- 
ment for trial in Michigan. Ex parte Clark 
[Case No. 2,797]. 

An application was made to the judge of 
the district of Tennessee, for a warrant to 
arrest and remove one .Tacobi to Arkansas, 
for a contempt committed in the Arkansas 
district. Jaeobi had not been committed to 
answer, and it was held that no warrant for 
the removal of the accused in any case can 
be issued until he has been arrested and im- 
prisoned; and that if the accused offered 
bail it was his right to be discharged on 
bail. "My opinion is also," says the judge, 
"that the certified copy of the proceedings 
of contempt and the attachment are suffi- 
cient not only to authorize the United States 
attorney to make complaint, but also the is- 
suing of a warrant precisely as a certified 
copy of an indictment would be in any other 
case of crime, and also prima facie to justify 
the imprisonment of the defendant if he did 
not give bail." U. S. v. Jaeobi [Case No. 15,- 
460]. It was also held, in U. S. v. Shephard 
[Id. 16,273], that a removal is only author- 
ized after arrest and commitment for want 
of bail. So that in the last two cases it 
seems to have been considered that the 
course taken by the government in the pres- 
ent case is not only the proper but the only 
one. 

There is some correspondence between Mr. 
Justice Miller and Judge Love of the Iowa 
district, bearing upon this question, report- 
ed in 1 "Woolworth, 422. A wan-ant had 
been issued by a commissioner in Illinois to 
aiTest the defendant for examination. The 
warrant and copies of the affidavits used be- 
fore the commissioner, were submitted to 
Mr. Justice Miller, in Iowa, for an order to 
the marshal of Iowa to make the arrest. 
This course seems to have been taken In con- 
formity with the opinion of Judge Drum- 
mond. Justice Miller, however, held that 
the accused ^ould not be removed before ex- 
amination in the district where he was ar- 
rested. Judge Love agreed with this, and 
added that his practice was, in cases in 



[26 Fed, Cas. page 215] 



(Case No. 15,322) U. S. v. HASKINS 



whicli an indictment had been found, to 
liave ilie accused brought before him for 
identificatiop, and upon that to issue his 
warrant for removal without further exam- 
ination, for, he says: "I hardly suppose we 
could go behind the indictment." 

The language of the statute is, that for any 
offense against the United States, the of- 
fender may be arrested, etc. Nothing is said 
expressly, or by fair implication, limiting the 
power to arrest and imprison or bail, to 
those offenses, only, for which no indictment 
has been found. The second clause of sec- 
tion 33, does, in my judgment, contemplate 
an examination before the magistrate, as a 
prerequisite to removal. But an examina- 
tion can be had after indictment found as 
well as before; if after, the indictment can 
be used as a piece of evidence. Whether in 
such case the indictment is conclusive, or 
the merits of the charge may be gone into 
on the examination, are questions not neces- 
sary now to decide, as the defendant did not 
offer any testimony. The construction given 
to this section, by so many eminent judges, 
ought to have great weight, especially as for 
more than eighty years it does not seem to 
have been departed from. 

I conclude, then, that an offender, after in- 
dictment found in one district, may, under 
this section, be arrested and imprisoned or 
bailed, as the case may be, for trial in any 
other district the courts of which have cogni- 
zance of the offense. This view is strength- 
ened by the consideration that it is, if not 
certain, at least extremely probable, there is 
no other mode by which the defendant can 
be removed. The act of congress, respecting 
fugitives from justice (1 Stat. 302), in pursu- 
ance of article IV, § 2, Const U. S., provides 
a mode by which offenders against state and 
territorial laws, who have fled from justice, 
may be delivered up to the authorities, of the 
state or territory demanding them, but 
makes no provision for the case of those per- 
sons who have committed offenses against 
the United States' in one district and have 
fled to another. If the defendant cannot be 
reached under this act, and in my judgment 
he cannot, there remains but one other course 
possible besides the one adopted in the case 
now under consideration, that is, for the 
judge of the district where the indictment 
was found to issue his warrant to the mar- 
shal of this district, where the defendant 
now is. Such a course has been alluded to 
in several of the eases above cited, but al- 
ways with an expression of doubt as to the 
power of the judge of one district to issue a 
warrant which will justify the arrest of an 
offender anywhere in the United States, or a 
warrant addressed to the marshal of any 
particular district outside of his own. 

Section 27 of the judiciary act provides 
that it shall be the duty of a marshal to 
execute throughout his district all lawful 
precepts directed to him, and issued under 
the authority of the United States. In its 



usual form a capias is directed to the mar- 
shal of that district in which the court issu- 
ing it has jurisdiction to try the offense, and 
commands him to ai'rest the defendant if he 
shall be found in his district. By the provi- 
sions' of the act of March 2, 1792 (1 Stat. 333), 
subpoenas in criminal cases for witnesses, in 
any district, may run into any other district. 
Th'ore is no similar provision in regard to 
other process in criminal cases, and this 
gives some ground to conclude that congress 
having expressly declared that one bind of 
process might run throughout the United 
States, intended to exclude other process not 
mentioned from having such operation. This 
point, however, is believed never to have 
been judicially determined. Judge Lowell, 
in 1S71, said he was not aware of any deci- 
sion of a com-t or judge upon the question, 
but that the power of a judge to issue a war- 
rant which would run throughout the United 
States had been much doubted. In Conlding's 
Treatise it is positively stated that a capias- 
can only be executed within the district, and 
when issued by a district judge must be di- 
rected to the marshal of his district, the 
criminal jurisdiction of the judge being eon- 
fined to his district. Conk, Prac. pp. 620, 
643. The attorney-general's office, the late 
Chief Justice Taney being then attorney-gen- 
eral, decided that a judge of the District of 
Columbia could lawfully issue a warrant for 
the arrest of a person, then in Virginia, for 
an offense committed in the District of Co- 
lumbia, He said, however, that doubts from 
respectable authorities having been stated, 
he advised an application to the chief jus- 
tice of the United States for a warrant which 
he thought would doubtless be obeyed with- 
out question, 2 Op. Attys. Gen. U. S. p. 
564. The same view was taken by the of- 
fice in 1864, but in this last opinion it is also 
stated that "there is another'procedu're which 
may be resorted to" and reference is made to 
section 33 of the judiciary act. 11 Op. Attys. 
Gen. U. S. p. 127. Thus, while the pro- 
cedure by simple warrant running through- 
out the United States has always been doubt- 
ed and questioned when spoken of, that un- 
der the thirty-third section of the judiciary 
act seems never to have been doubted as 
proper as well in cases of ax-rest after indict- 
ment found as before. Certainly the pro- 
ceeding by arrest and examination, in the 
district where the defendant is found before 
removal, is far more merciful than the other, 
for if the warrant of the district judge of 
Maine is authority for an arrest in California, 
a pei'son may be arrested here and conveyed 
across the continent without an opportunity 
even to show that the marshal has mistaken 
his identity. 

The defendant has admitted that the copy 
of the indictment is duly authenticated, and 
has raised no question on its form or sub- 
stance. He has, however, made the point, 
that it is not sufficient proof of probable 
cause to justify the commitment of the de- 
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fendant. The cases cited above show that 
a certified copy of an indictment is always 
considered sufficient for that purpose if un- 
contradicted, and in this case no proof was 
offered by the defendant. Such is the evi- 
dence on which the governor of a state acts 
when the extradition of a fugitive from jus- 
tice is demanded under the act of congress 
above cited. Section 1550 of the Criminal 
Code of California provides that a certified 
copy of an indictment may be received as 
evidence by the examining magistrate. So 
that if the language of section 33, that the 
arrest shall be agreeably to the mode of pro- 
cess against offenders in the state, means 
that aU the proceedings, and not merely the 
process, shall be governed by the state law, 
this evidence may be received on an exam- 
ination like the present, and, as has been 
shown, is sufficient, when uncontradicted, to 
justify commitment. 

In my judgment, then, the defendant must 
be committed or bailed to answer for the of- 
fense charged, unless the fact that the dis- 
trict where the offense is triable is within the 
territory of Utah precludes his removal to 
that district. 

The question for determination is, whether 
the provisions of the thirty-third section oi 
the judiciary act, touching the arrest and re- 
moval of offenders against the United States, 
must be limited in their operation to eases 
arising in those districts which embrace a 
state or some portion thereof? And the an- 
swer must be in the affirmative if the words 
"district in which the trial is to be had," in 
the third clause of that section, refer only to 
districts established or organized under that 
act The act of 17S9 divided the United 
States into thirteen districts. Since that 
time, as states have been admitted new dis- 
tricts have been organized, and so far as 1 
can ascertain it has never been questioned 
that the general provisions of the judiciary 
act applied to the new districts without any 
express enactment of them for such dis- 
tricts; although by a narrow construction 
of the language it might be held to apply 
only to those courts and districts organized, 
and to which cognizance of crimes is given, 
by that act. The provision is that if the 
commitment of an offender is in a district 
other than that in which the offense is to be 
tried, the judge shall issue his warrant for 
the removal of the offender to the district in 
which the trial is to be had. If, then, an of- 
fense against the United States may be tried 
in a district of Utah territory, there is noth- 
ing in the language of this provision neces- 
sarily forbidding a construction which will 
justify the removal of an offender there for 
trial. The organic act of Utah does extend 
the constitution and laws of the United 
States over the teiTitory so far as the same 
may be applicable. It also makes provision 
for the organization of three district courts 
therein, and further provides "that each of 
the said district couits shall have and exer- 



cise the same jurisdiction in all cases arising 
under the constitution and laws of the Unit- 
ed States as is vested in the circuit and dis- 
trict courts of the United States." Thus 
these courts have cognizance of all offenses 
committed in their respective districts, and 
as such an offense can only be tried in the 
district where it is committed, the offender, 
if he escapes from the territory, must go un- 
punished, "unless he can be removed there 
for trial; and this only can be done under 
and by virtue of the provisions of the judi- 
ciary act. No other provision of law for 
such a case can be found, and it does not 
seem probable that congress has left it whol- 
ly unprovided for. For, "if it is doubtful 
tiiat the warrant of a district judge of the 
United States can be executed out of his dis- 
trict, it is certain that the wai-rant of a terri- 
torial judge cannot run out of his territory. 
In CliDton v. Bnglebrecht, 13 Wall. [SO U. S.] 
434, the supreme eouit held that there were 
no "district courts of the United States," in 
the sense of the constitution, in the territory 
of Utah; that although jurisdiction was con- 
ferred upon them to try cases arising under 
the constitution and laws of the United 
States, this jurisdiction was no part of the 
judicial power conferred by the constitution 
on the general government; that these courts 
were the legislative courts of the territory, 
created in virtue of that clause of the consti- 
tution which authorizes congress to make 
all needful rules and regulations respecting 
the territories of the United States. It seems 
to me to follow from this, that the warrant 
of a judge of a territorial court, can no more 
run throughout the United States than can 
that of the judge of a state court. The case 
of Benner v. Porter, 9 How. [50 U. S.] 244, 
makes this clearer, if possible. The court 
there say that congress must not only ordain 
and establish inferior courts, but the judges 
must possess the constitutional tenure of 
office, before they can become invested with 
any portion of the judicial powers of the 
Union. 

It is doubtless true that the provisions of 
the judiciary act are, for the most part, con- 
fined in their application to courts of the 
United States in the sense of the constitution. 
In Hornbuckle v. Toombs, 18 Wall. [85 U. 
S.] 648, it was held that the clause in the or- 
ganic act of a^territory extending the laws of 
the United States over the territory had the 
effect to import laws of a general character 
and universal application, but whether, when 
acting in the capacity of United States cir- 
cuit and district courts, invested with the 
same jmisdiction in all cases arising under 
the constitution and laws of the United 
States, the territorial courts were to be gov- 
erned by any of the regulations affecting the 
circuit and district courts of the United 
States, was a question stated but not decid- 
ed. Now the provisions of section 33 are of 
universal application, and are plainly intend- 
ed to cover every offense against the Unit- 
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■ed States, committed within the jurisdiction 
■of any of its courts. 

Another clause in the section ought to be 
noticed. The language is that the offender 
may he imprisoned or bailed for trial before 
such "court of the United States" as by law 
has cognizance of the offense. Is this in- 
tended as a limitation of the power to arrest 
and imprison for any offense given in the 
•context? I think not. The plain intention 
is to provide for any and every offense 
against the United States, The crime char- 
ged in this case is such an offense and is tri- 
able before the district court of the third ju- 
dicial district of Utah. While the district 
courts of Utah are neither state courts nor 
United States courts in the sense of the con- 
stitution, they are still courts established and 
organized under the authority of the United 
States, sitting in a territory belonging to the 
United States and exercising their jurisdic- 
tion conferred upon them by that govern- 
ment. The whole territory is under the plen- 
ary control of the general government, and 
the districts, while they are teixitorial dis- 
tricts, are still districts within which certain 
■offenses against the United States must be 
tried if tried at all. 

It appears to me that, although the district 
courts of Utah are not courts of the United 
States, as defined in Clinton v, Englebreeht, 
[supra], they are in another sense not im- 
properly styled courts of the United States 
as being organized by that government vn- 
der the authority to make needful regula- 
tions for the territories. They are spoken 
of as such in acts of congress and in opinions 
of the supreme court. Thus, in Hunt v. 
Palao, 4 How. [45 U. S.] 589, the territorial 
court of Florida is spoken of as a court of 
the United States, in contradistinction to a 
state court, and in Clinton v. Englebreeht 
the court speak of these courts as acting, in 
cases arising under the constitution and laws 
of the United States, "as circuit and district 
courts of the United States." So far, then, 
as these courts have exclusive jurisdiction 
ovei' crimes committed against the United 
States they may, it seems to me, be held to 
be included in the term "courts of the United 
States" as used in the thirty-third section of 
the judiciary act. I cannot see that any 
sound rule of construction is violated by so 
doing. The act is remedial in its character, 
and I do not find any. good ground for giving 
it so narrow and technical a construction as 
is contended for by the defendant, the prac- 
tical effect of which must be to leave offenses 
committed in a territory where they cannot 
be reached or punished if the offender suc- 
ceeds in escaping to some state. 

My conclusion is that the defendant must 
be committed, unless he give bail in the sum 
of $3,000 to answer to the charge against him 
before the court to which the indictment was 
returned. If bail be not given, a warrant 
for his removal will be issued as the law di- 
rects. 



The defendant, having been committed, 
was subsequently brought before SAWYER, 
Circuit Judge, on habeas corpus. After hear- 
ing, he was remanded to the custody of the 
marshal. 



Case Tfo. 15,323. 

UNITED STATES v. HASTINGS. 
[5 Cranch, C. 0. 115.] i 

Circuit Court, District of Columbia. April 
21, 1837. ' 
CitiMiNAL Law— New Trial. 

After a sentence of imprisonment has been in 
part executed, the court will not rescind it and 
grant a new trial, although moved for at the 
same term, it being doubtful whether the court 
has the power to do so. 

Indictment for stealing wood from General 
Van Ness, of the value of seventy-five cents. 
The defendant [James Hastings] was found 
guilty on the 7th of April, 1837, in the ab- 
sence of CRANCH, Chief Judge, and unme- 
diately sentenced to be imprisoned one month 
and to pay a fine of one dollar, the jury hav- 
ing recommended him to mercy and his coun- 
sel having waived the usual delay of fom* 
days, given to move in arrest of judgment 
or for a new trial. On the 10th of April, 
1837, his counsel filed a motion for a new 
trial founded upon the uncertainty of the evi- 
dence, and upon affidavits discrediting the 
principal witness, Samuel Martin. Op mo- 
tion of the district attorney, a day was given 
to obtain affidavits to sustain the credit of 

the witness. On the day of April, the 

motion was heard, and a new trial refused, 
CRANCH, Chief Judge, saying that he did 
not think the groimds stated in the affidavits 
to be sufficient, but not giving any opinion as 
to the merits of the ease. as it appeared upon 
the trial, as he was not then present. 

The motion was now (April 19th) renewed 
upon a strong representation of many of the 
most respectable men in Georgetown, as to 
the good character of the defendant. 

CRANCH, Chief Judge, and^ THRUSTON, 
Circuit Judge, were of opinion that a new 
trial might be granted, but MORSELIi, Cir- 
cuit Judge, did not concur. 

Mr. Key, the district attorney, doubted 
whether the court has the power to rescind 
a judgment partly executed and grant a new 
trial. The* defendant has been imprisoned 
under the sentence ever since the 7th of 
April, and cannot be tried again. When the 
judgment is recorded it cannot be altered by 
the court. It is in civil cases only that judg- 
ments are under the control of the court dur- 
ing the term. 1 Chit. Cr. Law, 700, 722, 724, 
726. 

April 21st, Mr. Hoban, fot defendant, mov- 
ed the court to rescind the residue of the 
sentence. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Key did not object, except as to the 
costs. 

Mr. Hoban cited 1 CMt. Or. Law, 722; Rex 
V. Loveden, 8 Term R. 615; 2 Hawk. P. O. 
e. 4S, § 20; Redding's Case, T. Kaym. 376. 

THE COURT (THRUSTON, Circuit Judge, 
absent) remitted the remaining part of the 
sentence of imprisonment, but not as to the 
costs. 

THE COURT had previously (nem. con.) re- 
fused a jiew trial, having great doubt of their 
power to rescind the sentence after it was in 
part executed. ■ ORAJNOH, Chief Judge, how- 
ever, was inclined to the opinidn that the 
court had the power to do so, and. to grant a 
new trial. 



Case No. 16,3S4. 

UNITED STATES v. HASWELL. 

[Whart. State Tr. 684.] 

Circuit Court, D. Vermont. May 5. 1800. 

Seditious Libel— Tkuth is Jostificatiom — 
Pkoofs. 

, [Where a justidcation is relied on, the proofs 
must fully sustain the charges of the publication; 
otherwise the defense fails. Hence an oifer to 
prove that certain officers of the government 
had acknowledged the policy of occasionally ap- 
pointing Tories to office is not a justification of a 
charge that the government was selecting "Tories, 
"men who shared in the desolation of our homes, 
and the abuse of our wives and daughters."] 

[This was an indictment under the act of 
July 14, 1798 (1 Stat. 598), against Anthony 
Haswell, for a seditious libel.] 

The alleged libellous matter which the de- 
fendant was indicted for publishing was as 
follows: "To the Enemies of Political Perse- 
cution in the Western District of Vei-mont: 
Your representative -(Slatthew Lyon) is hold- 
en by the oppressive hand of usurped power 
in a loathsome prison, deprived almost of the 
right of reason, and suffering all the Indig- 
nities which can be heaped upon him by a 
hard-hearted savage, who has, to the disgrace 
of Federalism, been elevated to a station 
where he carp satiate his barbarity on the 
misery of his victims. But in spite of Fitch 
(the marshal) and to their sorrow, time will 
pass away; the month of February wiU ax- 
rive, and with it bring liberty to the defender 
of your rights? No. Without exertion it 
will not. Eleven hundred dollai-s must be 
paid for his ransom. This money it is im- 
possible for Col. Lyon to raise in an ordinary 
way. A contribution is talked of, but this 
is an uncertain, humiliating, and precarious 
method. Col. Lyon has adopted a plan which 
accords with his feelings, and he hopes it 
may be with those of his friends. The plan 
is this: He has purchased a gi-ant for a lot- 
teiy, upon which he has formed a scheme 
whereby he designs to sell his tickets for 
money to the amount of his fine and conse- 
quent losses; and pay the prizes in land, 
houses, and such other property as he has to 



dispose of. May we not hope that this; 
amount may answer the desired purpose, and 
that our representative shall not languish a 
day in prison for want of money after the 
measure of Federal injustice is filled up? At 
the same time the administration publicly no- 
tified that Tories, men who had fought 
against our independence, who had shared 
in the desolation of our homes, and the abuse 
of our wives and daughters, were men who 
were worthy of the confidence of the govern- 
ment." 

April 28, 1800. The defendant appearing in 
court with his counsel, Mr. Israel Smith and 
Mr. Fay, a motion for a continuance was 
made by them on the ground of the absence 
of material witnesses. The defendant filed 
an afladavit to the elf eet that he expected to 
prove by General Darke, of Virginia, and Mr. 
McHenry, the secretary of war, that the gov- 
ernment had on one occasion acknowledged 
the policy of occasionally appointing Tories 
to office; and that every effort had been 
made to obtain the attendance of these gen- 
tlemen, but in vain. The affidavit also stat- 
ed that two witnesses from the immediate 
neighbourhood were expected, but had not 
yet arrived, one being detained by accident, 
and the other by sickness.^ 

The continuance was resisted by the dis- 
trict attorney on the ground, 1st, that due 
diligence had not been shown in collecting 
the wanting testimony; 2d, that even if it 
could be got, it would be inadmissible. 

PATERSON, Circuit Justice, with whom 
was HITCHCOCK, District Judge, said that 
the first item of evidence would not be ad- 
missible, even if present, as it would not be 
a flat justification; but that in order to per- 
mit the defendant to avail himself of the at- 
tendance of other witnesses Avhom he mo- 
mentarily expected, a postponement of sev- 
eral days would' be granted. 

May 5th. The case being called, the district 
attorney opened the case on the part of the- 
United States. 

Evidence was produced to show that the 
passages in the indictment had been publish- 
ed in a newspaper called the Vermont Ga- 
zette, edited by the defendant; the first being 
part of an advertisement issued by a commit- 
tee of Colonel Lyon's friends, the second be- 
ing an extract from the Aurora. 

In justification of the first paragraph, the 
defendant called witnesses to prove circum- 
stances of peculiar hardships attending Ly- 
on's imprisonment. 

The juiy were addressed by the district at- 
torney and the defendant's counsel, and after- 
wards by the defendant himself.2 



1 Among the papers in my hands is a series of 
very curious letters from the defendant to Mr. 
Duane and Mr. Lyon, asking for evidence by 
which the charges in the indictment could be 
justified. This they were unable to furnish, at 
least in a legal shape. 

2 The following passages are extracted from 
a manuscript defence written by Mr. Haswell, 
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PATERSON, Circuit Justice, charged the 
Jury, that, though the statute had heningly 
altered the common law, in so far as to per- 
mit the truth to be given in evidence, yet, un- 
less the justification came up to the charge, 
it was no defence. Here it was for the jury 
to determine whether the violent language 
applied to the marshal as descriptive of his 

and read to the jury, which is now in my hands: 
"With respect to the first count, gentlemen, I 
believe you will entertain a doubt at least wheth- 
er I am, in fact, the publisher of it, in the com- 
mon acceptation and real meaning of the term. 
It is true, gentlemen, that it was published in 
my paper, that I am sole editor and printer, and 
that I was at home at the time; but it is equal- 
ly true that the publication was made by Elias 
Buel, as manager, and James Lyon, as clerk, ot 
Col. Lyon's lottery, and that, if any consequen- 
ces flowed from it, both they and I rationally 
expected they must bear them. If either of 
you, gentlemen, should publish in a newspaper 
that you would rtward in a pecuniary manner 
any person who should perform a certain busi- 
ness, could a person performing claim his reward 
of the printer? If either of you, being sufficient- 
ly responsible, should publish, with your name, 
anything that operated to your neighbor's injury, 
could an action lie against a -printer? If he 
could not, gentlemen, in the case stated, call on 
the printer for his reward, due in consequence 
of another person's publication, on what grounds 
of reason can a printer be called on in a case af- 
fecting not merely interest, but personal liber- 
ty, the dearest privilege of life, for a publica- 
tion avowed by responsible men, and accom- 
panied with their names. But even allowing 
that I was the publisher of the advertisement on 
which I stand indicted. I believe it will be ad- 
mitted by you all, gentlemen, as a principle 
founded on the reason and fitness of things, that 
no inference ought to be drawn from a passage 
on which a citizen is indicted that does not clear- 
ly flow from the oremises; that the plain and 
obvious meaning of the written or printed words 
ought not in any wise to be evaded, nor any 
construction to be put upon it, in order to crim- 
inate the citizen, but what it will clearly and 
unequivocally bear; much less should any in- 
nuendo or exemplification be admitted that does 
not spring spontaneously from the writing itself. 
With this impression, gentlemen, I must beg 
you to read with attention the first section ol 
the advertisement published by Major Buel and 
James Lyon as aforesaid, on which I stand in- 
dicted; I mean from the beginning to the first 
close, or partial close, of a sentence; that is, to 
the first semicolon. If you can do this, and on 
your oaths declare that Major Buel and Mr. 
Lyon as publishers, or myself as their humble 
agent, meant to call in question the authority of 
the United States, and did not mean to refer 
to an assumption of power, and undue vigour, in " 
the marshal and his agents, solely and exclusive- 
ly, I shall acknowledge myself more deceived 
with resiiect to the general application of mean- 
ing to printed and written language than I ever 
remember to have been at any former period 
of my life. I am persuaded, gentlemen, that 
whatever may have been your judgment with re- 
spect to the meaning of the clause in question, 
and the intention of its authors, when you at- 
tend to the evidence of Mr. Hicks, of Mr. Fitch 
himself, that you will be sensible that I had 
conceived the idea that a federal officer had 
usurped a power of adding to the vigour of the 
law by unnecessary severity, a total failure of 
politeness, and ungentleman-like behaviour, and 
in this idea, whether true or false, I was fully 
confirmed by his conduct subsequent to the let- 
ter 1 wrote to him, relative to the sentiment of 
a judge of this honorable court." 



treatment of Colonel Lyon, had been sus- 
tained by the evidence. If it had not, no de- 
fence had been made out. As to the charge 
against the administration of selecting Tories 
"who shared in the desolation of our homes," 
&c., no attempt at justification has been made. 
If the jury, therefore, believe, beyond rea- 
sonable doubt, that the intent^ was defama- 
tory, and the publication was made, they 
must convict. Nor was it necessaiy that 
the defendant should have written the de- 
famatory matter. If it was issued in his pa- 
per, it is enough. 

The jury, after a short deliberation, return- 
ed a verdict of guilty, and the court sen- 
tenced the defendant to a fine of two hundred 
dollars, and an imprisonment of two months. 

In 1844 an act passed congress refunding 
this fine to the representatives of the defendant, 
with over forty years' interest. 

Of Mr. Haswell himself, who for some time 
was an active and useful citizen of Vermont, I 
have gathered the following particulars: He wa& 
born at Portsmouth, England, in the year 1756. 
His family were attached to the navy of Great 
Britain, and he had several brothers who be- 
came officers in that service. Taking a dislike 
to a seafaring life, he found his way to the New 
World, under the protection of some friends, and 
landed at Philadelphia, where he met his cousin, 
Susannah Haswdl, who had married a gentle- 
fiDnan by the name of Rawson. Mrs. Rawson 
was distinguished for her literary acquirements, 
and was the author of one of the first of Ameri- 
can novels, entitled "Trials of the Human 
Heart." Soon after the arrival of Mr. Haswell 
in this country, the war of the .Revolution broke 
out, and, as he had determined to make America 
his home, he engaged in the Continental serv- 
ice, in defense of her liberties, and periled his 
life at the battle of Monmouth. After leaving the 
army, he went to Boston, and thence to Worces- 
.ter, where he became acquainted with Isaiah 
Thomas, the celebrated veteran of the press, who 
was then extensively engaged in the business of 
printing, and, under the patronage of Mr. Thom- 
as, acquired a thorough knowledge of the print- 
er's art. Shortly after this, on Mr. Thomas' re- 
linquishing his business, his office passed into 
the hands of Mr. Haswell, who did not long re- 
tain it, but went first to Hartford, Connecticut, 
and thence to Springfield, Massachusetts, in, the 
prosecution of his affairs. Not meeting in ei- 
ther place with the success he desired, he was 
induced by earnest solicitation, and offers of 
pecuniary advantage, to turn his attention to the 
state of Vermont, then called the "New Hamp- 
shire Grants," He accordingly removed to Ben- 
nington, and, in the month of June, 1783, in con- 
nection with Mr. David Russell, he established 
the Vermont Gazette, which, from that time to> 
the present, has been published by Mr. Haswdl 
and his descendants, and is probably one of the 
oldest newspaper establishments in the United 
States. After the adoption of the constitution, 
and the admission of Vermont to the Union, Mr- 
Russell was appointed by General Washington 
collector of the revenue for the district of Ver- 
mont, and disposed of his interest in the Gazette 
to Mr, Haswell, who thus became sole proprietor. 
At the period of the commencement of the Ga- 
zette; in 1783, the Revolutionary War had in- 
deed been brought to a close, but there remained 
for the "New Hampshire Grants" a controversy 
with New York and New Hampshire, respecting 
the rightful jurisdiction over the territory, which 
was scarcely less embittered than the national 
struggle, in securing the glorious issue of which 
Vermont had borne so conspicuous a part. This- 
contest, surviving the Revolution, had been 
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marked by measures on the part of the enemies 
■of the "grants," which were calculated to sub- 
ject to severe tests the firmness and patriotism of 
the people. Yet they had rejected with scorn 
iiie offers of annexation to the neighboring prov- 
ince of Canada, which were made to them by 
the emissaries of Britain. Under the guidance 
•of their statesmen, the Aliens, Ohittendens, and 
others, they had found time and inclination, in 
the midst of a strife for existence itself, to con- 
tribute largely to the success of our national 
^rms. By the time the constitution was adopted, 
however, this controversy with New York and 
New Hampshire had been closed, and the state 
-of Vermont was admitted into the Union on the 
4th of March, 1791. In. bringing about this re- 
sult, the public press contributed largely, and 
Mr. Haswell was conspicuous among those who 
conducted it, both for his devotion to the cause 
■of independence, and his ability in maintaining 
it. He possessed the unlimited confidence of the 
leading men of the state, and rewarded it by a 
faithful support of the public interests. Previa 
^us to the admission of the state, post-offices 
were established at various places in it, and Mr. 
Haswell was appointed postmaster-general for 
the "grants." Bennington was at this time the 
focus of the state. Here the committee of safe- 
ty held their most important sessions. Govern- 
or Chittenden resided in the neighbouring town of 
Arlington, and Col. Ethan Allen was for some 
time an inmate in the family of Mr. Haswell. 
After the admission of Vermont into the Union, 
and until near the close of Washington's admin- 
istration in 1797, there existed comparatively lit- 
tle diversity of political opinion; but, when the 
next presidential election approached, the peo- 
ple were soon marshalled in the two great par-o 
ties, into which the country began to be divided, 
^r. Haswell attached himself with great ear- 
nestness to the Democratic ranks, and the pub- 
lication of the alleged libellous passages, given in 
the text, was not an unnatural consequence. The 
indignities with which he was treated were for 
a long time the subject of bitter party agitation. 
"He was arrested," it was said, "at night, and 
■notified to prepare for a jom-ney to Rutland early 
in the morning. Accordingly, at a very early 
hour, Mr. Haswell, although in very poor health, 
tmd totally unaccustomed to riding, was com- 
pelled to mount a horse, and ride sixty miles 
through the rain on a cold day in October, to the 
jail at Rutland. Here he was thrown into a 
filthy prison at midnight, notwithstanding his 
■entreaties to be permitted to dry his clothes, 
which were saturated with the rain, and to re- 
pose himself in decent quarters, after the fatigue 
of his journey. Several of the most responsible 
men in Rutland offered any seciu:ity the marshal 
might demand, to induce him to grant these re- 
quests, but in vain. The prisoner was thrown 
into the prison, and never afterwards recovered 
■entirely from liie shock thus given to his health. 
From Rutland he was taken the next morning to 
Windsor, where he was to be tried. His sen- 
tence was rigidly carried out, and he was re- 
manded to the jail at Bennington to fulfil his im- 
prisonment. At the expiration of his sentence, 
■an immense concourse of people from the neigh- 
bouring county assembled to welcome him back 
to liberty, and to signalize their disapprobaltion 
of his imprisonment. He marched forth from his 
quarters at the jail to the tune of Yankee Doodle, 
played by a band, while the discharge of cannon 
signified the general satisfaction at his release." 
Mr. HasweU immediately resumed the publica- 
tion of the Gazette, which he continued nearly 
■down to the time of his death, which occurred on 
the 22d of May, 1816, in his 60th year, Mr. 
Haswell was highly respected, not only by his 
friends, but by his political opponents. He was 
distinguished in private life by exemplary con- 
■duct in the discharge of his duties, and by his 
devotion to the moral and religious improvement 
■of society. 
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UNITED STATES v. HATCH et aL 

[1 Paine, 336.] i 

Circuit Court, D. New York. April Term, 1824. 

Shipping — Statotort Bond— ALTERiTioss— Leav- 
ing Seat^ien in Foreign Port— Cer- 
tificate OF Consul. 

1. A bond given by the master of a vessel, con- 
ditioned for the exhibition of the list of his ship's 
company to the fix*st boarding officer, at the first 
port of his arrival in the United States, and for 
the production of the crew, was held to be a 
valid bond under the act of February 28, 1803 
[2 Stat. 203], although it was not expressed to 
be taken in pursuance of said act, and although it 
was not stated on the face of the bond which of 
the obligors was the principal and which the 
surety. And the declaration on the bond was 
JieU good although it did not refer to the stat- 
ute. 

2. An alteration in the bond, made by one of 
the clerks of the custom-house, after its execu- 
tion, for the purpose of rectifying it, but whicli 
did not affect its construction, was held to be the 
act of a stranger, and immaterial, and not to 
avoid the bond. 

3. The certificate of the consul, to excuse the 
master, under the proviso of this act, must state 
that the seamen were left in a foreign port with 
his consent 

4. A certificate that they were left in a hospi- 
tal unable to return, and that the master had 
paid for their maintenance, and left the amount 
of tieir wages, was hdd insufficient, and parol 
evideilce of the consent of the consul or seamen 
inadmissible." 

[Cited in U. S. v. Parsons, Case No. 16,002.] 

5. The sum of 400 dollars, in which the bond 
is to be taken, is intended as a forfeiture, and 
not as a penalty to cov^r such damages as may 
be assessed. Impossibility of assessing the dam- 
ages contemplated by the act. 

[Cited in Marble v. Fulton, Case No. 9,059. 
Approved in U. S. v. Montell, Id. 15,798. 
Cited in brief in U. S. v. Cutajar, 59 Fed. 
1001.] 

Error from the district court of the United 
States for the Southern district of New York. 

Joseph Hatch, master of the ship India, of 
New York, and Caleb Bai-stow, his suretj', 
on the 8th day of December, 1821, executed 
a bond to the United States in the sum of 400 
dollars, with the following condition: 

"Whereas the above bounden Joseph Hatch, 
hath delivered to the collector of the customs 
for the district of New York, in the state of 
New York, a verified list, containing, as far 
as he can ascertain them, the names, places 
of birth, residence, and description of the 
persons who compose the company of the 
said ship, called the India, now lying in the 
said district, of which he is at present mas- 
ter or commander, of which list the said col- 
lector has delivered to the said Joseph Hatch 
a certified copy. Now the condition of this 
obligation is such, that if the said Joseph 
Hatch shaU exhibit the aforesaid certified 
copy of the list to the first boarding officer, 
at the first port in the United States at which 

1 [Reported by Elijah Paine, Jr., Esq.] 
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be shall an-ive on his return thereto, and 
then and there also produce the persons 
. named therein, to the said boarding officer, 
except any of the persons contained in the 
said list who may be discharged in a for- 
eign country with the consent otthe consul, 
vice consul, commercial agent, or vice com- 
mercial agent there residing, signified in 
•writuig, under his hand and official seal, to 
be produced to the collector of the district 
■within which he may arrive as aforesaid, 
with the other persons composing the crew 
as aforesaid, or who may have died or ab- 
sconded, or who may have been forcibly im- 
pressed into other service, of which satis- 
factory proof shall be then also exhibited to 
the said last mentioned collector, then, and 
in such case, the above obligation shall be 
void and of no effect, otherwise it shall abide 
and remain in full force and virtue." 

The plaintiffs below declared on this bond, 
without referring to any statute", assigning as 
breaches that the India departed on a for- 
eign voyage, and on the 27th day of April, 
1822, returned to the United States, arriving 
first at the port of New York, but did not 
produce to the first boarding officer the per- 
sons named in the list of his crew, nor ex- 
hibit to the collector satisfactory proof of the 
death, absconding, or forcible impressment 
into other service of such persons. 

The defendants pleaded the general issue 
with notice of special matter. 

At the trial the plaintiffs offered the bond 
in evidence as taken, under the act entitled 
"An act supplementary to the act concerning 
consuls and vice consuls, and for the further 
protection of American seamen." The sub- 
scribing witness who was called to prove 
the execution of the bond, also proved, that 
after its execution he altered the word "of," 
between the words "certified copy of the 
list," and the words, "the first boarding offi- 
cer,'- to the word "to." This he did of his 
own accord and without the knowledge or 
concurrence of the defendants. It was ob- 
jected to the bond as evidence, that it was 
rendered void by this alteration, and also, 
that it did not purport to be taken pursuant 
to said act, and that there was no averment 
of the fact in the declaration; and that 
therefore a recovery under said act could not 
be had upon it. It was also objected that the 
bond did not purport to be made by Hatch 
as principal and Barstow as surety, but was 
joint and several. These objections were 
overruled. 

It appeared that the India had made a voy- 
age to Lisbon, and that two of the crew did 
not return with the vessel to the United 
States. To justify this, the defendant of- 
fered in evidence the following certfficate of 
the consul of the United States at Lisbon. 

"I, X Pemberton Hutchinson, consul of the 
United States of America for the cityof Lis- 
bon, &c. do hereby certify, that Joseph 
Hatch, master of the ship India, of New 



York, has left in the hospital of this city,. 
George Gardner and John Williams, (two- 
American seamen as appears from the Roll 
d'Equipage,) in consequence of their being: 
unable to proceed on the voyage, caTised by 
Sickness. I further declare, that Captain 
Hatch has not paid any extra wages, as the 
act for the protection of seamen directs to- 
provide passage for those seamen home: he- 
has paid for their maintenance in the hospi- 
tal, and has left the amount he says is due- 
them for services on board the ship India. 
Given imder my hand and seal of office, in 
Lisbon, this twenty-third of March, one thou- 
sand eight hundred and twenty-two. J^ 
Pemberton Hutchinson." 

They also ofi&ered to prove that the two- 
seamen were left at the hospital in Lisbon 
by their own request, being sick and imable 
to return with the vessel; that the master 
was very desirous to bring them back with 
him, and that the consul verbally expressed 
hiS' satisfaction at their being left behind. 
They also offered to prove that different con- 
suls of the United States at foreign ports, 
had granted their consent in writing to the 
master, that seamen should be left, where- 
they were left imder circumstances like those- 
in this case. This evidence the court reject- 
ed, and the defendants excepted to the deci- 
sion. 

The court charged the jury that the altera- 
tion in the bond was immaterial and did not 
avoid it, and that they were not to assess- 
damages for the breaches, but find a verdict 
for the sum of four hundred dollars, as upon 
a bond taken in pursuance of said act of con- 
gress. The defendants excepted to the 
charge. The jury found a verdict for four 
htmdred dollars debt and six ■ cents costs. 
[Case unreported.] These proceedings were 
brought before thid court by a bill of excep- 
tions. . 

H. Ketchum and T. Fessenden, for plain- 
tiffs in error. 

R. Tillotson and O. G. Haines, for defend- 
ants in error. 

THOMPSON, Circuit Justice. This case- 
comes up on a writ of error to the district 
court for the Southern district of New York, 
and the error assigned grew out of a bill of" 
exceptions, taken at the trial, and may be 
arranged under the following heads: (1)- 
Whether the bond upon which the suit is 
founded may be considered as taken under 
and by virtue of the act of congress of Feb- 
ruary 28, 1803, entitled "An act supplemen- 
tary to the act concerning consuls and vice 
consuls, and for the further protection of 
American seamen." (2) Whether the altera- 
tion made in the bond after its execution by 
the defendants made it void. (3) Whether- 
the certificate of the American consul at Lis- 
bon, and the parol testimony offered, show- 
ing the reason why the seamen were left^. 
were properly rejected. (4) Whether the- 
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four hundred dollars named in the hond, is 
to be deemed a penalty, and damages to he 
assessed hy a jury, or whether it is to he 
considered in the nature of stipulated dam- 
ages, and the whole sum recoverable if the 
bond is forfeited. 

Under the first point it is alleged, that it 
ought to appear upon the face of the bond 
that it was taken under the statute, and if 
it does not so appear, it ought at least to 
be averred in the declaration that.it was so 
taten. The act of congress does not pre- 
scribe the form of the bond. It points out 
the duty to be performed by the master, be- 
fore he can obtain a clearance on a foreign 
voyage. He is required to deliver to the col- 
lector of the customs, a list containing the 
names, places of birth, residence, and de- 
scription of the persons who compose his 
ship's company, as far as he can ascertain 
them, to which he is to annex his oath veri- 
fying the same. The collector is to deliver 
to the master a certified copy of this list; 
and the master Is required to enter into bond 
with sufficient security, in the sum of four 
hundred dollars, that he shall exhibit the 
said certified copy of the list to the first 
boarding officer, at the first port in the TJnitr 
ed States at which he shall arrive on his re- 
turn thereto, and produce the men named in 
the list The act however, contains a pro- 
viso, that the bond shall, not be forfeited, on 
account of the master not producing any of 
the persons contained in the list, who may 
be discharged in a foreign country, with the 
consent of the consul, vice consul, commer- 
cial agent, or vice commercial agent there 
residing, signified in writing under his hand 
and official seal, to be produced to the col- 
lector with the other persons composing the 
crew, nor on account of any such person dy- 
ing, or absconding, or being forcibly im- 
pressed into other service, of" which satisfac- 
tory proof shall be exhibited to the collector. 

The bond describes Joseph Hatch as mas- 
ter or commander of the ship called the 
India, of New York, and lying in the district 
of New York, and it is recited in the condi- 
tion, that he had delivered to the collector of 
the customs for the district of New York a 
verified list of his ship's company, and con- 
cluding with a condition, substantially, ac- 
cording to the provisions of the act. I can 
perceive no reason why the bond should ex- 
pressly refer to the act; no form is pre- 
scribed by the act; that is left in the discre- 
tion of the collector. It is not necessary for 
the information of the obligors. The author- 
ity under which it is taken grows out of a 
public law, with a knowledge of which the 
defendants are chargeable, and it is not to 
be presumed they were ignorant of the duty 
imposed upon them. The condition of the 
bond which points out the obligations as- 
sumed by them is in strict accordance with 
the law. 

It was xu:ged in argument under this point. 
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that the bond does not distinguish who was 
principal and who security. A sufficient an- 
swer to this would be simply that the act 
does not require it. But another, and de- 
cisive answer may be given; that the objec- 
tion is not warranted by the fact. The bond 
does not to be sure, say in terms who was 
principal and who security, but it states 
what is equivalent to it. It describes Hatch 
as the master of the ship, and recites that 
he has furnished the collector with a verified 
list of his ship's company, and performed the 
duty required by the law before he could ob- 
tain a clearance, all which are amply suffi- 
cient to show that he was the master and of 
course the principal in the bond; and it fol- 
lows as a necessary consequence, that the 
other must be the security, as there cannot 
be two masters of the ship. Nor is there any 
ground for the objection that the dedaration 
contains no averment that the bond was giv- 
en pursuant to the statute. 

2. The alteration made in the bond after it 
was executed, consists in erasing the word 
"of" and inserting the word "to" in that part 
which requires the master on his return to 
the United States, to exhibit the certified copy 
of the list of the ship's company which he 
had received of the collector. In the bond as 
it stood originaUy, it read thus: "If the said 
Joseph Hatch shall exhibit the aforesaid cer- 
tified copy of the list of the first boarding 
officer," &c. The word "of" immediately pre- 
ceding the words "the first," was changed 
for the word "to," so as to read as the bond 
now stands, "shall exhibit the aforesaid cer- 
tified copy of the list to the first boarding 
officer," &c. The alteration was made by 
the witness to the bond, and who was a derk 
in the custom-house In New York, but must 
be considered a mere stranger so far as re- 
lates to the custody or taking of the bond. 
This duty is by the law entrusted to the col- 
lector; and even admitting his acts to be 
deemed the acts of the United States, it 
would be carrying the principle to an alarm- 
ing extent, to consider all the clerks in the 
custom-house the agents of the United States, 
and their acts as the acts of the United 
States. 

The alteration must therefore be considered 
as made by a stranger, and the inquiry will 
be whether it was such an alteration as the 
law denominates material; and I think it 
was not Looking at this clause in the bond 
in connexion with the context, the meaning 
and construction must be the same with or 
without the alteration. The bond would be 
incongruous and absurd, with the word "of" 
instead of "to." The reeitils showed the 
certified list to be that of the collector and not 
of the boarding officer. No such document 
existed, and to require the exhibition of such 
a list, would be requiring an impossibility. 
The document to be exhibited was the afore- 
said certified list This of course referred 
to a paper before mentioned and described 
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^s the certified copy of the list delivered by 
the collector to the master. The conclndlBg 
part of the sentence shows likewise that such 
was the clear and obvious intention, and 
must have heen the construction had the 
word "of" been left in the bond. The mas- 
ter is also to produce the persons named in 
the list, to the said boarding officer; showing 
obviously that the person to whom the certi- 
fied copy of the list of the ship's company 
was to be exhibited and to whom he was to 
produce the persons named in the list, was 
the same, to wit, -the first boarding officer. 
It is very evident therefore, that the altera- 
tion was immaterial, both because it did not 
alter the meaning and construction of the 
bond, and becau-^e the condition was absurd 
with the word "of" in the place of "to." The 
alteration did not therefore in my opinion 
invalidate the bond. 

3. There was no error in excluding the con- 
sul's certificate, and the parol evidence offer- 
ed to show the reason why the seamen were 
■left at Lisbon. This evidence was offered 
for the purpose of bringing the ease within 
one of the exceptions in the act, which would 
•excuse the master for not producing the sea- 
men on his return to the United States, and 
save the forfeiture of his bond. But the tes- 
timony did not satisfy the requisitions of the 
act The law excuses the master for not 
producing any person contained in the list 
who was discharged in a foreign country, 
with the consent of the consul, vice consul, 
commercial agent, or vice commercial agent 
there residing, signified in writing, under his 
hand and official seal. The certificate of the 
consul offered in evidence, states that the two 
seamen, Gardner and Williams, were left in 
the hospital at Lisbon, in consequence of 
their being unable to proceed on the voyage, 
by reason of sickness; that the captain had 
paid for their maintenanpe in the hospital, 
and left the amount he said was due them 
for wages, but that he had not paid any extra 
wages as the act for the protection of seamen 
directs, to provide for their passage home. 
This certificate does not state in terms, nor 
any thing that will admit of the construction, 
that these seamen were left with the consent 
of the consul; on the contrary, the necessary 
conclusion to be drawn from it is, that he did 
not consent For the master had not com-' 
plied with what the law required of him. 
By the third section of the act already refer- 
red to, it is provided amgng other things, 
that, when any seaman, or mariner, a citizen 
of the United States, shall, with his own con- 
sent, be discharged in a foreign country, it is 
made the duty of the master to produce to 
the consul, vice consul, commercial agent, or 
vice commercial agent, the certified list of his 
ship's company, and pay to the consul, &c. 
for every seaman so discharged, being desig- 
nated on said list as a citizen of the United 
States, three months' pay over and above the 
wages then due. The ease shows that these 
seamen were American citizens, and the mas- 



ter oflEered to prove, that they were left in 
the hospital at Lisbon by their own request, 
■which must be taken as equivalent to a con- 
sent to be discharged in a foreign country. 
If all this had been shown to the consul, and 
three months* wages advanced, he would no 
doubt have certified his consent to, their be- 
ing left at Lisbon, and the case would tlien 
have been brought within the act That the 
consul would have given the requisite certif- 
icate, is fairly to be inferred, from the parol 
evidence offered on the part of the defend- 
ants, that the consul verbally expressed his 
satisfaction at the course pursued by the 
master in relation to these seamen. The law 
has very wisely placed American seamen in 
foreign cotmtries, under the protection and 
guardianship of some of our public agents, 
to guard against their being left destitute 
and in want. It is very probable these sea- 
men were left at Lisbon by their consent; 
but the requisite evidence to establish that 
fact was not produced. It required the sanc- 
tion of the consent of a public agent, and 
that signified in writing and under his offi- 
cial seal. This being the evidence required 
by the statute, the parol evidence, both as to 
the consent of the seamen and the satisfac- 
tion of the consul, wa«s not admissible to es- 
tablish the fact. 

4. The next and more difficult inquiry re- 
lates to the question of damages. In the 
case of Taylor v. Sandford (in the supreme 
cotirt of the United States), 7 Wheat. [20 U. 
S.] 17, the cliief justice in delivering the 
opinion of the court observes, that "in gen- 
eral a siun of money in gross, to be paid for 
the non-performance of an agreement, is con- 
sidered as a penalty, the legal operation of 
which is to cover the damages, which the 
party in whose favour the stipulation i& 
made may have sustained, from the breach 
of contract by the opposite party." It wih 
not be considered, of course, as liquidated 
damages, and it will be incumbent on the 
party who claims them as such, to show they 
were so considered by the contracting par- 
ties, and considerable stress is laid upon the 
circumstance in that case, that the gross smn 
named is called by the parties a penalty. 
Taking the general rule to be as here stated, 
the proposition admits that the inquiry in 
every case must be in a great measure a 
question of intention, and whatever right is 
attached to the circumstance that the gross 
sum is called a penalty, does not apply to 
this case. The act does not call it a pen- 
alty. It directs a bond to be taken in the 
sum of four hundred doUax*s, and then goes 
on to point out the duty imposed on the mas- 
ter, to secure the performance of which the 
bond is intended. The act does not express- 
ly declarCjjthat the bond shall be forfeited if 
he fails to perform the duty. But this is a 
necessary inference; and the proviso points 
out what shall save the forfeiture, although 
the master does not, in point of fact, comply 
with the stipulation. I consider, therefore, 
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the construction to tie given to tliis section 
of tlie act, tlie same as if it had expressly 
declared that if the master did not comply 
with the duties therein required, he should 
forfeit the sum of four himdred dollars. And 
the reason why a bond is to he given is, that 
security is required; and there must be some 
way in which the security shall signify his 
assent to the undertaMng, 

It may, I think, be laid down as a general 
rule, admitted in all the cases on this sub- 
ject, that where, from the nature of the case, 
damages cannot be ascertained, the gross 
sum agreed upon between the parties, must 
be understood as stipulated damages. If ac- 
tual damages must be proved in cases aris- 
ing under this section of the act, the law is 
a dead letter, for there is no rule by which 
they can be ascertained. Questions of na- 
tional policy were undoubtedly taken into 
view in the passage of this law. It was wise 
and prudent to guard against our seamen 
being left in a foreign country. Our national 
strength is intimately concerned in the ques- 
tion; and by what rule can a jury estimate 
damages on this account? It is too limited 
and narrow a view to take of this provision 
ua the law, that it was intended to indemnify 
the United States against payment of the 
passages of seamen on their return to this 
country, or for whatever assistance should be 
afEorded them in a foreign country. Higher 
and more important considerations, in a na- 
tional point of view, dictated the policy of 
this provision. This is evident from other 
provisions in the act. The United States 
could be under no obligations to provide- for 
the return of our seamen who voluntarily 
quit the vessel and remained in a foreign 
coimtry; yet masters of vessels are not even 
in such case permitted to discharge them 
without paying to the consul or commercial 
agent, for each seaman, three months' wages, 
over and above what may thus be due; and 
two thirds of this advance is to be paid to 
the seamen, upon their engagement on board 
a vessel to return to the United tates.- This 
is held out as a premium to induce their re- 
turn, and not as a mere indemnity for the 
expenses of a passage. If the bond is only 
to indemnify for actual damages sustained, 
when does the right of action accrue? The 
master returns to the United States, having 
left his whole crew in a foreign country, and 
without being furnished with the documents 
or evidence required by the act to save the 
forfeiture of the bond. If actual damages 
must be shown, no suit can be brought imtil 
the United States are damnified by payment 
of passage money, or for some other ex- 
penses. Such never could have been the pol- 
icy or intention of the law; and the alterna- 
tive must necessarily follow, that a non-com- 
pliance by the master with his engagements, 
works a forfeiture of his bond, and subjects 
him to the payment of four hundred dollars. 
The judgment of the district court must 
therefore be affirmed. 



Case K^o. 15,3S6. 

UNITED STATES v. HATHAWAY. 

SAME V. TUTTIiE. 

[3 Mason, 324.H- 

Circuit Court, D. Maine. May Term, 1824. 

Shippin(j — Public Regulations — Tonnage ani> 

Light Duties — LiABiLiTr of Consignee — 

Ships from British Colonies. 

1. Where, by mistake, fraud, or accident, the 
tonnage and light duties, payable by law, are not 
paid by the owner of a vessel, an action of debt 
lies against him to recover them. 

2. But not against a mere consignee of the ves- 
sel, for he has no interest or special property in 
the vessel. 

[Cited in Knox v. D evens, Case No. 7,905; 
The George T. Kemp, Id. 5,341.] 

3. Neither by the British treaty of July 3, 
1815 [8 Stat 228], nor by any act of congress, 
nor by the president's proclamation of 24th Au- 
gust 1822, are British ships, coming from ports 
in British colonies, entitled to enter American 
ports, on payment of the same tonnage and light 
duties as American vessels; but they are to pay 
the full duties on fqreign vessels. The treaty 
of 1815 applies only to vessels coming from Eu- 
ropean ports. 

Error to the district court of the United 
States for the district of Maine. 

Debt [against Warren Hathaway, and Tut- 
tle] for tonnage and light money, of 50 cents 
per ton, as due from certain British vessels 
coming from Novia Scotia. Plea, nil debet, 
upon which a trial was had, [case unreport- 
ed,] and a bill of exceptions taken at the 
trial, to the opinion of the court given pro 
forma, in order to bring the points upon a 
writ of error to the circuit court. 

Mr. Orr, for the defendants, made three 
points: (1) That no action of debt lay in 
such a ease against any person, though 
owner of the vessel, even admitting the 
duties due and unpaid; (2) that if debt 
would lie against the owner, it did not lie 
against a person who was only consignee of 
the vessels; (3) that upon a true exposition 
of the acts of congress, no higher tonnage 
duties were due on vessels coming from 
the provinces, than from European British 
ports, both being, by the treaty of 1815, and 
the acts of congress, put on the same foot- 
ing. 

Mr. Shepley, U. S. Dist. Atty., argued: (1> 
That debt did lie in such a case as this for 
duties, and cited U. S. v. Lyman [Case No. 
15,647]. (2) That it lay against a consignee, 
as the substitute for the owner; and for this 
he cited Attorney Genei-al v. Weeks, Bunb. 
224. (3) That the acts of congress made ves- 
sels coming from British ports in the prov- 
inces and colonies liable to the tonnage and 
light duties of 50 cents per ton. He cited all 
the acts of congress on the subject, viz.: Act 
July 20, 1789, e. 3, § 1 [1 Stat. 27]; Act July 
20, 1790, c. 30 (57) [1 Stat 135]; Act March 
2, 1799, c. 128. § 63 [1 Story's Laws, 573; 1 

1 [Reported by William P. Mason, Esq.] 
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Stat. 627, c. 22]; Act Marcli 27, 1804, e. 57, 
§ 6 [2 Stat 300]; Act July 1, 1812, e. 112, § 
3 [2 Stat 76S]; Act March 3, 1815, c. 738, § 1 
[4 Bior. & D. Laws, 824; 3 Stat. 224, c. 77]; 
Act Marcli 3, 1819, c. 75, § 2 [3 Stat 510]; 
British Treaty of July 3, 1815, art. 2 [8 Stat. 
228]; Act April 27, 1816, c. 107, §§ 6, 8 [3 
Stat 314]; Navigation Act of April IS, 1818, 
c. 65, § 1 [3 Story's Laws, 1677; 3 Stat. 432]; 
Act May 15, 1820, e. 122, § 1 [3 Story's Laws, 
1800; 3 Stat. 602]; Act May 6, 1822, c. 56, 
§ 1 [3 Story's Laws, 1847; 3 Stat 681]; 
President's Proclamation of August 24, 1822. 

STORY, Circuit Justice. Upon the first 
point made at the bar I haye no difficulty. 
If the tonnage and light money, by fraud, ac- 
cident, or mistake, remained unpaid by the 
owner, when legally due, my opinion is, that 
this is a proper form of action to enforce the 
payment The -general principle was much 
discussed in U. S. v. Lyman [Case No. ,15,- 
647], and to that opinion I deliberately ad- 
here. It is true, that the act of 1799, c. 128, 
§ 63 [1 Story's Laws, 629; 1 Stat. 675, c. 22], 
provides, "that the duties imposed by law on 
the tonnage of any ship or vessel shall be 
paid to the collector, at the time of making 
entry of such ship or vessel; and it shall not 
be lawful to grant any permit, or unlade any 
goods &c. whatever from such ship or vessel, 
until the said tonnage duty is first paid." 
But this is merely directory to the collector, 
and no penalty or forfeiture for the non-ob- 
servance of the provision is inflicted. Sure- 
ly, it will not be contended, that if the col- 
lector should, by mistake, grant a permit to 
unlade before these duties were paid, it 
woidd be so far illegal, as to forfeit the 
goods or the vessel, within the 50th section 
of the revenue act of 1799, c. 128 [1 Story's 
Laws, 617; 1 Stat 665, c. 22]. To say, that 
the United States cannot recover duties, not 
paid to them, by any action, is in effect, to 
assert that they have rights without a rem- 
edy. If there is any remedy. It is an action 
or information of debt 

The second point is, whether the action lies 
against the consignee of the vessel, or against 
the owner only. My opinion is, that it lies 
only against tiie owner. It is a charge on 
the vessel itself, and is to be borne by the 
proprietor thereof. A mere consignee is not, 
in any just sense of law, a general or a spe- 
cial owner. The act of 1790, c. 30, § 1 [1 
Stat 135]r provides, that on all vessels of the 
United States, &c. &c., a certain tonnage 
duty shall be paid; "and on the other ships 
or vessels at the rate of 50 cents per ton." 
The act of March 27, 1804, c. 57, § 6 [2 Stat. 
300], provides, that a duty of 50 cents per 
ton, to be denominated "light money," shall 
be levied and collected in the same manner 
as tonnage duties, "on all ships and vessels 
not of the United States, which, after &c., 
may enter the ports of the United States." 
It is clear from these provisions, that the 
charge is confined to the vessel, and binds 
26FED.CAS. — 15 



the owner; and in no respect applies to the 
importer of the cargo, or the consignee of 
the vessel; consequently the coiirt cannot ex- 
tend the charge to any person but the own- 
er, who, in all cases of this nature is, by im- 
plication, personally bound, as the vessel it- 
self is incapable of payment 

The case of Attorney General v. Weeks, 
Bimb. 223, 224, has been cited in support of a 
different doctrine. That case turned alto- 
gether upon the construction of acts of the 
British parliament respecting importations. 
It was an information of debt for nonpay- 
ment of duties. One question was, whether, 
in such an information of debt for duties, 
any person can be charged but the actual im- 
porter. The court held: "That in such a 
case the person to be charged as importer, 
must have such an interest in the goods, as 
to be liable to pay the duties, and it will not 
extend to a mere agent or servant But if 
he is jointly interested with another, the 
crown may recover the whole against one 
&c. &C- A factor for a person abroad is in 
this case undoubtedly liable, because the 
crown cannot get at the principal; and a 
factor for a merchant here has some sort of 
interest in the goods, and has some share 
and allowance for his factorage, and has a 
special property in the goods. He is to take 
the goods and pay the duties, and therefore 
must be taken to be the importer; alitor, in 
case of a mere agent or servant." The most, 
that can be said of this case, is, that a factor 
under the British laws is an importer with- 
in the sense of those laws, as having a spe- 
cial property in the goods. But a consignee 
of the vessel has a mere agency, and no spe- 
cial properly, and therefore is not in the 
same predicament. 

As to the third point, I am of opinion, that 
the tonnage duties &c., payable on foreign 
vessels, are not changed by the British trea- 
ty of July 3, 1815, or the acts of congress ana 
the ^president's proclamation pursuant there- 
to, so far as respects vessels coming from 
British colonies. The treaty of 1815, putting 
British vessels, coming into our poits, as to 
duties and charges, on the same footing as 
American vessels, extends to vessels coming 
from European ports, and not to vessels com- 
ing from the West Indies, or the British pos- 
sessions in North America. The act of 1816, 
c 107. § 6 [3 Stat 314], continued the exist- 
ing tonnage duty; and authorized the repeal 
of the discriminating duties, tonnage, ais well 
as others, created by that act in the manner 
provided by the act of 1815, c. 758 [4 Bior. & 
D. Laws, 824; 3 Stat. 224, a 77]. The lat- 
ter act authorized the president to announce 
the repeal, when he was satisfied, that the 
countei-vailing and discriminating duties of 
the foreign nation, in whose favom: the re- 
peal should apply, were repealed by such na- 
tion. The act of May 6, 1822, c. 56 [3 Stat 
681], authorized the president by proclama- 
tion, to open trade and intercom'se with the 
British colonies under such reciprocal rules 
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and regulations, as lie might make, notwith- 
standing the prohibitions of the navigation 
act of April 18, 1818, c. 65 [3 Story's Laws, 
1677; 3 Stat 432], and the supplementary 
act of May 15, 1820, c. 122 [3 Story's Laws, 
1800; 3 Stat 602], which dosed such trade 
and intercourse. Accordingly, the president, 
by his proclamation of the 24th August, 
1822, exercised this authority; and thereby, 
among other things, opened trade and inter- 
course with the British North American prov- 
inces through certain ports thereof, under 
certain rules and regulations, viz., that the 
vessels should be British or American built, 
and British armed and manned, and the 
goods imported from such ports should be of 
the growth, produce, or manufacture of such 
provinces. The navigation acts, and their 
suspension by this proclamation, did not in 
any manner affect the question of discrimi- 
nating tonnage and other duties; but left 
these duties in full force under the general 
laws. Nothing has ever been done, as to the 
repeal of these duties, by the president, un- 
der the act of 1815, or the act of 1816, al- 
ready adverted to. The result of this sum- 
mary examination of the treaty, the laws, 
and executive acts is, that the tonnage duty 
of 50 cents per ton on foreign vessels, re- 
mains in full force, as to British vessels com- 
ing from the British provinces in North 
America. 

The judgment in the case of U. S. v. Tuttle 
is therefore affirmed, as he is a mere con- 
signee, and not an owner; and the judgment 
in the Case of Hathaway is reversed, and 
judgment is to be entered for the United 
States, for the amount of the foreign tonnage 
duties, &c. Judgment accordingly. 



Case No. 15,327. 

UNITED STATES v. The HATTIE 
JACKSON. 

[18 Leg. Int 348.] i 

District Court, S. D. New York. 1861. 

Prize — Violation of Blockade — Presdmptiox 
PKOM Bill of Lading — Neutkal Property. 

[1. If a bill of lading imports prima facie 
that the consignors are owners of the goods, that 
presumption is so feeble and inconclusive, partic- 
ularly in a prize case,- as to demand, under any 
equivocal circumstances, explanations by proofs 
produced on the part of the consignor.] 

[2. The property of a neutral merchant, who 
participates with an enemy in any undertaking 
or device to violate a blockade, must share a com- 
mon fate with that of the enemies themselves.] 

[3. A vessel approaching an effectively block- 
aded port with intent to violate the blockade is 
not entitled to be warned off.] 

[This was a libel against the brig Hattie 
Jackson and cargo to procure a condemna- 
tion for attempting to violate the blockade.] 

1 [Reprinted by permission.] 



BETTS, District Judge. This vessel was 
captured on the high seas near Tybee light, 
on the coast of Georgia, by the United States 
steamship Union, on June 10, 1861. Bemardi 
Sanches appeared and claimed the vessel, but 
did not state his residence or citizenship. 
Arganequi, Gonzales & Co., of Cuba, claimed 
the cargo, alleging that they chartered the 
brig to take the cargo to Savannah, if it was 
not blockaded, and if it was, to some other 
port of the United States, and they denied any 
notice that Savannah was blockaded. The 
proofs showed that the vessel was owned by 
a resident of Georgia, and had been employed 
in sailing for him before between Savannah 
and Matanzas. She left Savannah on this last 
trip after the proclamations of April 15, 19 and 
27, and May 3, 1861, were issued, and were 
known of by the owner and the ship's com- 
pany. She sailed under the secession flag, 
used it in Matanzas while there, and on her 
trip home, till the master, fearing United 
States vessels, ordered the American flag to 
be substituted, and when the Union ap- 
proached he ordered the mate to hide it. 

HELD BY THE COURT: That these facts 
show not only that the vessel belonged to an 
enemy, but his purpose to navigate her as such, 
in defiance of the laws and the government of 
the jcountry to which he owed allegiance. As 
to the cargo, there was some evidence that it 
belonged to the owner of the vessel. The bill 
of lading indeed consigned the cargo from the 
claimants to the owner of the vessel or as- 
signs. A charter of the vessel was executed 
three days before the signing of the bill of 
lading, but does not vary the matter mate- 
rially, except that it provides that the vessel 
was to go "to Savannah, or as near therein as 
she may safely get," and deliver the cargo to 
the charterer's agent Held: That if the bill 
of lading imports prima facie that the con- 
signors were owners of the goods, yet that 
intendment is so feeble and inconclusive, par- 
ticularly in prize cases, as to demand in any 
equivocal case, explanations by proof on the 
part of the consignor. That the proximitj^ of 
Matanzas to Savannah, and the large commer- 
cial intercourse between those ports, would 
leave a presumption that these parties under- 
stood the state of hostilities pending between 
the United States and all the ports of Georgia; 
that they contemplated a blockade of Savan- 
nah as then existing, and meant to provide 
a resource in this stipulation in case the ves- 
sel should not succeed in evading it The 
neutral merchant becomes a participator with 
the enemy in any undertaking or device to 
violate a blockade, and his property is there- 
by made to share a common fate with the 
enemy's itself. The arrest of the vessel 
shows that the blockade was effective, ajid 
she was not entitled to be warned off, if ap- 
proaching with intent to violate it Wheat. 
Mar. Capt 193, 194, 203, 207. The vessel is 
therefore condemned as enemy's property 
and because she undertook to violate the 
blockade. The cargo, also, is held to have 
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been the property of her owner, and is con- 
demned as enemy's property; or if it belonged 
to the claimants, it was shipped by them to 
Savannah with an intent to violate the 
blockade, and therefore must be condemned. 
Decree forfeiting vessel and cargo. 



Case Wo. 15,328. 

UNITED STATES v. HAUKEY. 

[2 Graneh, O. O. 65.] i 

Circait Court, District of- Columbia. Dec. 
Term, 1812. 

Labobnt — Locus OF Crime. 

A person who steals goods in Maryland and 
brings them here, is guilty of larceny here.' 
QutBre, 

[Cited in Worthington v. State, 5S Md. 407.] 

Indictment for stealing a horse. The horse 
was stolen in Maryland and brought by the 
prisoner into this coimty. 

ORANCH, Chief Judge, stated that this 
court had decided that such a case was cog- 
nizable here. U. S. v. Tolson [Case No. 16,- 
530]. See U. S. v. Mason [Id. 15,738], at 
Alexandria, May term, 1823. 



Case N"©. 15,3S9." 

UNITED STATES v. HAUiST. 

[8 Am. Law Keg. 663.] 

Circuit Court, S. D. Alabama. Jime 30, 1860, 

Afkioan Slave Trade — Laws for Suppbessiox 
— Who Indictable. 

1. An indictment under the sixth section of 
the act of congress of April 20, 1818 [3 Stat 
452], for the suppression of the African slave 
trade, can be sustained against one who holds, 
sells, or disposes of an African illegally brought 
into the country from any foreign kingdom, 
place, or countty, or from sea, no less than 
against any person who shall illegally bring such 
African into the country. 

2. The word "or" in this statute is not to be 
construed "and." 

3. Property in persons entering the United 
States with tiieir own consent, and mingling with 
property and persons in the States, in some man- 
ner and to some extent fall under state authori- 
ty, and in some manner and to some extent are 
not subject to federal control; but the case is 
otherwise with regard to property imported con- 
trary to law, or smuggled, or persons imported 
against their wiU. 

4. Some account of the federal slave laws, and 
their history, 

[This was an indictment against John H. 
Haun.] 

CAMPBELL, Circuit Justice, This indict- 
ment contains three counts, and charges 
that the defendant held, sold and disposed 
of, in this district, negroes, as slaves, ille- 
gally imported into the United States in 
1859, frpm a foreign place, by some person 
unknown. The district attorney, in moving 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



for process for the arrest of the defendant, 
suggested that the opinion had been express- 
ed upon a similar indictment in this court, 
by my colleague, the judge of the district 
court, that the offence charged did not sub- 
ject the defendant to a criminal prosecution, 
and that if that opinion was concurred in 
by the presiding judge, process ought not to 
issue. My colleague of the district court 
was of counsel for this defendant before his 
appointment to the bench, and does not sit 
in this ease. I have considered the subject 
with care, and shall proceed to express my 
opinion at large, in consequence of the im- 
portance of the subject and the condition of 
opinion in this tribunal. 

The indictment must be supported under 
the sixth section of the act of April 20, 
1818, for the suppression of the African 
slave trade. The section is: "If any person 
or persons whatsoever shall, from and after 
the passage of this act, bring within the ju- 
risdiction of the United States, in any man- 
ner whatsoever, from any foreign kingdom, 
place, or country, or from sea, or shall hold, 
sell, or otherwise dispose of any such negro, 
mulatto, or person of color so brought in, as 
a slave, or to be held to service or labor, or 
be in anywise aiding or abetting therein, 
every person so offending shall, on convic- 
tion thereof by due course of law, forfeit and 
pay a sum not exceeding ten thousand dol- 
lars, nor less than one thousand dollars, 
one moiety to the use of the United States 
and the other to the person or persons who 
shall sue for such forfeiture and prosecute 
the same to effect; and, moreover, shall 
suffer imprisonment for a term not exceed- 
ing seven years, nor less than three years." 
The object of this section of the act was to 
prevent the introduction of persons who, for 
the purpose of this discussion I will de- 
nominate Africans, and their employment, 
sale, or other disposition as slaves within 
the United States. This introduction or use 
is made penal, however, or by whomsoever 
made. By the language of the section, the 
act of importation and the acts of holding, 
selling, or disposing of the African, the sub- 
ject of importation, are distinct offences. 
It is, "if any person," "shall bring," "in any 
manner" from abroad, "or shall hold, sell, 
or dispose of any negro so brought in" as a 
slave. Neither is it necessary that the of- 
fenders under the one clause shall be in any 
relation of accessories or accomplices un- 
der the other clauses of the act. "Every 
person aiding or abetting" in either of the 
criminal acts, is denounced as criminal in 
the degree of his principal, by its plain lan- 
guage. The manifest import of this sec- 
tion of the act is, that if any person shall 
import an African, as a slave, into the 
United States from abroad, (i. e. foreign 
kingdom, place, or country, or by sea,) 
or be in anywise concerned therewith, or 
shall hold, sell, or otherwise dispose of as 
a slave, an African, being' illegally import- 
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ed, lie shall suffer the penalties prescribed. 
Now, upon this construction of this section 
of the act there is charged against this de- 
fendant acts that are criminal, and which 
subject him properly to a presentment of 
the grand jury. But it is said that the act 
must be limited to such as were concerned 
with the importation, and that a proprietor 
by purchase ex post facto, is not embraced 
within the terms of this section of the act. 
An analysis of the section shows that "if 
any person or persons whatsoever" "shall 
bring within the jurisdiction of the United 
States" any African as a slave, "or be in 
anywise aiding or abetting therein," "or 
shall hold, sell, or dispose of such African 
as a slave, or be in anywise aiding or abet- 
ting therein, every person so offending shall 
forfeit and pay," &c. To justify the argu- 
ment relied on, the word "and" should be 
substituted for the word "or," and the act 
should read, "If any person shall bring 
within the jurisdiction of the United States, 
'and' shall hold, sell, or dispose of any 
African as a slave." But the exigency must 
be imperious which will justify this court 
to take such a license with an act of con- 
gress as to substitute the one word for the 
other. 

This section was reported in the form in 
which it stands (in so far as this question 
is concerned) from a committee of the sen- 
ate, was considered by both houses of con- 
gress, and amended in other particulars, 
' and became the law of the land by the con- 
currence of congress and the president. The 
intention of congress must be very clear- 
ly contrary to the language of the act to au- 
thbrize so important a change in the S"is-- 
nification of the words employed. But a 
change of the word "or" to "and" would 
leave the importer and his accessories guilt- 
less, imless there was some holding or oth- 
er act of dominion subsequently. A sale 
of the cargo, before the importation accom- 
panied by delivery, without more after- 
ward, would be unprovided for in this sec- 
tion of the act But the whole series of 
the slave trade acts show that the simple 
act of importation was regarded by con- 
gress as a high misdemeanor. The fifth sec- 
tion declares that neither the importers nor 
any person claiming from or under them, 
shall hold any right, interest, or title what- 
soever in, or to any negro, mulatto or per- 
son of color, nor to the service or labor 
thereof, who may be imported or brought 
into the United States in violation of the 
provisions of this act The sixth section, 
previously quoted, provides for the punish-^ 
ment of the importer,— he' who brings with- 
in the jurisdiction of the United States the 
African,— and for the punishment of those 
who hold any right or title under him; that 
is, those who hold, sell, or otherwise dis- 
pose of the African imported. This section 
is the vindicatory complement of the fifth 
section. The importer and those who hold, 



sell, or otherwise dispose of the African^ 
and their accomplices, comprise all who con- 
tribute to foster or encourage the prohibited 
traffic. And this "conclusion is corroborated 
by the eighth section of the act This is,^ 
that "in all prosecutions under this act the 
defendant shall be holden to prove that the 
negro, mulatto, or person of color, which he 
shall be charged with having brought Inta 
the United States, or with purchasing, hold- 
ing, selling, or otherwise disposing of, and 
which according to the evidence in such 
case, the said defendant shall have brought 
in aforesaid, was brought into the United 
States at least five years previous to the 
commencement of this prosecution, or was 
not brought in, holden, purchased, or other- 
wise disposed of contrary to the provisions 
of this act." Congress, by this section, im- 
poses upon all persons the obligation to 
malce a diligent inquiry into the integrity 
of every right or interest, asserted or exer- 
cised over the person of an African before 
acquiring it. They evidently infer that but 
few, if any, derivative claims to Africans^ 
illegally imported, would be bona fide, and 
that every holder, vendor, or employer of 
such persons, would be conscious of the in- 
firmity of their estate, and therefore of their 
criminality " under the laws of the United 
States. The slave trade at the date of the 
act of 1818 had been prohibited ten yeats. 
It was a rational hypothesis, that those 
Africans, who were then in the United 
States, might be easily discriminated from 
those who might be imported illegally aft- 
erwards. The African is a rational being, 
and may communicate to an interested in- 
quirer the conditions under which he came 
from his native continent If this was not 
an unreasonable hypothesis in 1818, it i& 
an assured fact now. The African, legally 
imported prior to 1818, and residing in the 
United States since that date, must be 
readily distinguished from the African im- 
ported in 1859. The importer, or the most 
casual inquirer, must be able to say of the 
latter class, "Surely thou art one of them; 
for thy speech betrayeth thee." Before leav- 
ing this part of the inquiry, I will examine 
the seventh section of this act, as it is inti- 
mately connected with this subject This 
section is: "If any person or persons what- 
soever shall hold, purchase, sell, or other- 
wise dispose of any negro, mulatto, or per- 
son of color, for a slave, or to be held tu 
service or labor, who shall have been im- 
ported or brought, in any way, from any 
foreign Mngdom, place or country, or from 
the dominions of any foreign state immedi- 
ately adjoining to the United States, into 
any port or place within the jurisdiction of 
the United States, every person so offend- 
ing, and every person aiding or abetting 
therein, shall severally forfeit and pay for 
every negro, mulatto, or person of color so 
held, purchased, sold or disposed of, one 
thousand dollars, one moiety to the Unit- 
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«d States, and the other to the person or 
persons who may sue for such forfeiture 
and prosecute the same tc effect, and to 
stand committed until the same is paid." 
It is assumed that all persons holding, pur- 
chasing, selling or disposing of an imported 
African, as a slave, without reference to 
the place whence imported, is comprehend- 
ed in this section, and that its operation is 
not limited to Africans imported from terri- 
tories adjoining the United States. For 
the purpose of this discussion, I shall con- 
■cede this. It will he perceived, then, that 
the words employed in this section em- 
hrace a portion of the same acts that are 
included in the sixth section, and that oth- 
■er offences are embraced, which makes the 
seventh section a complement of the sixth 
section—the two sections embracing every 
case of title derived from an illegal im- 
portation. The sixth section provides for 
the punishment of an importer from a for- 
eign kingdom, place, or country, and from 
sea, and the seventh adds the dominions of 
a foreign state adjacent to the United States. 
The two sections embrace the same offence 
of holding, selling, or disposing of slaves. 
The penalties are dissimilar, and the mode 
of their recovery is different. The penal- 
ties of the sixth section can attach only aft- 
er the presentment of- a grand jury; those 
of the seventh may be recovered in an ac- 
tion of debt. The questions arise upon the 
view of the act I have been taking, wheth- 
er the penalties are cumulative or alterna- 
tive, or must we find some distinct sub- 
ject upon which each shall have a distinct 
operation, and is this distinct subject to 
be attained by changing a word in the 
iict of congress for one of a different mean- 
ing? It is not important to settle whether 
the penalties are cumulative or alternative. 
The latter inquiries are the only ones of im- 
portance in this case. I have before stat- 
ed there is no ambiguity in the language of 
the act. The doubt, if one exists, originates 
•in the uncommon fact that there are appar- 
ently distinct penalties, differing in degree 
jind mode of prosecution, for the same of- 
fence. That double penalties will not be in- 
ferred from equivocal words, is admitted, 
and that the rules of interpretation dis- 
courage implications favorable to them. 

But this rule is subordinate to that pri- 
mary rule that directs us to find in the 
plain language of the legislature their pur- 
pose. Now, the act under consideration, and 
statutes of a similar nature, furnish instan- 
ces of congressional legislation, in which 
double, cumulative and alternative penal- 
ties are inflicted against the same person for 
the same act. U. S, v. Sixty-Seven Pack- 
Ages, 17 How. [58 U. S.] 85. The several 
sections of this act exhibit a forfeiture of 
the ship built and equipped for, or em- 
ployed in, the slave trade, and the owners, 
builders, and persons manning, or loading, 
or interested in the importation, are pun- 



ished with fine and imprisonment. These 
various penalties may, in supposable cases, 
all overtake the same offender. This proves 
that congress were aware of the difficulty of 
detecting and convicting the persons engaged 
in this trade, and have sedulously and in- 
geniously legislated to enlist the cupidity of 
detectives and informers to aid the moral 
sense and public spirit of the country to 
bring them to justice. But if the seventh 
section were construed as applying only to 
importations from states or dominions ad- 
jacent to the United States, and the sixth 
section to places more remote, there would 
be a distinct field for the operation of the 
sixth and seventh sections, and there would 
be no question concerning double penalties. 
I leave that part of the act open until a case 
shall arise for judgment. The .circumstan- 
ces accompanying the enactment of the act 
of 1818 may be considered in ascertaining 
the policy of congress on the subject. Con- 
gress were informed that the slave trade 
was vigorously prosecuted by citizens of 
the United States, and particularly througli 
the Spanish settlements of Florida and 
Texas, and that Africans, to the number 
of thousands, had been illegally imported 
into the United States. The correspondence 
of the collector of the port of New Orleans 
(Mr. Chew) with the treasury department 
was placed before congress,' in which the 
names of planters, probably connected with 
the importation of slaves, may be found. 
Mr. Forsyth, of Georgia, in a report from the 
committee on foreign relations, informed 
congress: "The experience of ten years 
has evinced the necessity of some new reg- 
ulations being adopted in order effectually 
to put a stop to the further introduction of 
slaves into the United States, in the acr 
of congress prohibiting this imnortatlon, 
the policy of givjng the whole forfeiture 
of vessel and goods to the United States, 
and no part thereof to the informer, may 
justly be doubted. This is an oversight 
which should be remedied. The act does, 
indeed, give a part of the personal penalties 
to the informer, but these penalties are 
generally only nominal, as the persons en- 
gaged in such traffic are usually poor. The 
omission of the states to pass acts to meet 
the act of congress, can only be remedied 
by congress legislating directly upon the 
subject themselves, as it is clearly with- 
in the scope of their constitutional power so 
to do." Congress, thus counselled, employ- 
ed committees, who carefully revised the 
act of 1807 [2 Stat. 426] for the same ob- 
ject, amplified its scope, and increased its 
penal provisions, and theii* bill was, after 
proper deliberation and some amendment, 
adopted, and forms the act of April 20, 
1818. 

When 1 consider the mischief to be remov- 
ed, the variety of sentiment to be addressed 
to secure co-operation for that object, the 
subtle artifices employed to evade the laws. 
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and the difficulty experienced in tlieir en- 
forcement, I am not able to say that the va- 
riety of the penalties and of the modes of 
pursuit and prosecution creates surprise. It 
is evident that congress did not discover any 
great difference in the misdemeanor of the 
different persons T7ho might be concerned 
in the importation or holding of Africans il- 
legally introduced into the country, and con- 
sidering this opinion, the design they -wished 
to accomplish, and the embarrassments in 
the Tvay of its accomplishment, I find myself 
quite unable to discover that incompatibility 
in their enactments and sound principles of 
legislation, that should lead me to do vio- 
lence to their language to set them aright 
Regarding the language of the act of 1818 
alone, my opinion is, that the indictment 
charges an indictable offence against the de- 
fendant. 

But another rule is invoked which is en- 
titled to consideration. It is said that the 
power of congress is limited to a cogni- 
zance of the acts of the importer, and those 
concerned with him. That Africans, wheth- 
er considered as persons or as property, 
after they come within the jurisdiction and 
limits of a state, cease to be under the do- 
minion of the federal authority. They are 
no longer subject to the commercial power 
of congress which alone applies to the sub- 
ject, and the crime of holding them as slaves 
is a state, not a federal crime. The cases 
of Brown v. Maryland, 12 Wheat. [25 U. S.] 
438; Norris v. City of Boston, 7 How. [48 
U. S.] 283, and the popular opinion and 
judgment on the alien law of 1798, are sup- 
posed to confirm this opinion. It may be 
admitted that property or persons introdu- 
ced or entering the United States by their 
consent; and mingling .with property and 
persons in the states, in some manner and 
to some extent, fall under state authority, 
and in some manner and to some extent, are 
not subject to federal control. The decision 
of Brown v. Maryland was a case of prop- 
erty legally introduced through the custom- 
house of the United States. The supreme 
court of the United States held that it was 
not subject to state taxation until It had 
ceased to exist as in the condition of an im- 
port, and had not become confused or min- 
gled with the common property of the state. 
The case of Norris v. City of Boston recog- 
nized a similar limitation on state authority 
as to persons, and that passengers on a for- 
eign ship could not be taxed by state authori- 
ty until they were fairly separated from the 
ship and voyage. But these cases only prove 
when state authority may begin to operate, 
and not when the federal authority termi- 
nates, upon property or persons legally in- 
troduced into the country. But suppose the 
case of merchandise imported contrary to 
law, or smuggled, would it be contended that 
the federal authority was at an end when 
the property became mingled with the prop- 
erty of the state, and had gone into the 



hands of bona fide purchasers? This Is not 
an open question. In U. S. v. 1,960 Bags of 
Coffee, 8 Cranch [12 U. S.] 398, the claim- 
ants alleged, and the demurrer of the United 
States admitted, that the coffee was regu- 
larly entered and the duties secured, and 
that they were bona fide purchasers of it 
for value. The supreme court said: "We 
are of opinion that the question rests alto- 
gether on the wording of the act of congress, 
by which it is expressly declared that the 
forfeiture shall take place upon the com- 
mission of the offence." If the phraseology 
were such as in the opinion of a majority of 
the court to admit of doubt, it would then be 
proper to resort to analogy, and the doctrine 
of forfeiture at common law, to assist the 
mind in coming to a conclusion. The court 
declare the power of congress over the sub- 
ject in the following impressive language: 
"In the eternal struggle between the avar- 
ice, enterprise and combinations of individ- 
uals on the one hand, and the power charged 
with the administration of laws on the other, 
severe laws are rendered necessary to en- 
able the executive to carry into effect the 
measures of policy adopted by the legisla- 
ture. To them belongs the right to decide 
on what event a divesture of right shall take 
place, whether on the commission of the of- 
fence, the seizure, or the condemnation.*' 
Other cases of a similar nature have arisen, 
in which acts of congress have been inter- 
preted as establishing the one or the other 
period when the forfeiture attached, and in 
no case has the authority of congress to leg- 
islate been disputed. U. S. v. Grundy, 3 
Cranch [7 U. S.] 337; U. S. v. Caldwell, 8 
How. [49 U. S.] 367. The power of congress 
to provide for the seizure and removal of 
persons coming to the country illegally and 
without their consent, has been asserted as 
fully in judicial decisions as it has been in 
regard to property. 

The most signal instance of this arises un- 
der the extradition laws and treaties requir- 
ing the surrender of a fugitive from the 
justice of foreign nations. Metzer's Case, 5 
How. [46 U. S.] 176f5 In re Kaine, 14 How. 
[55 U. S.] 103. In Holmes v. Jennison, 14 
Pet [39 U. S.] 540-570, the chief justice 
says: "All the powers which relate to our 
foreign intercourse are confided to the fed- 
eral government. Congress have the power 
to regulate commerce; to define and punish 
piracies and felonies committed on the high 
seas, and offences against the law of na- 
tions; to declare war; to grant letters of 
marque and reprisal; to raise and support 
armies; to provide and maintain a navy; 
and the president is not only authorized, by 
and with the consent of the senate, to make 
treaties, but he also nominates, and by and 
with the consent of the senate, appoints am- 
bassadors and other public ministers, through 
whose agency negotiations are to be made 
and treaties concluded. He also receives 
ambassadors sent from foreign coimtries; 
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and everything that concerns our foreign 
relations, that may be used to preserve peace 
or wage war, has been committed to the 
hands of the federal government. The pow- 
er of deciding whether a fugitive from a 
foreign nation should or should not be sur- 
rendered, was necessarily a part of the pow- 
ers granted." It would seem to follow irre- 
sistibly, that if congress might provide for 
the arrest and removal of foreigners who 
had evaded the justice of a foreign nation, 
by flight to the United States, notwithstand- 
ing his domieil within any of the states, they 
might provide for the removal of those who 
had been imported, or had entered the Unit- 
ed States contrary to their own laws, and 
that state authority could afford such a per- 
son a sanctuary or shelter. Nor do I per- 
ceive any contradiction of this conclusion 
in any of the opinions in the Passenger 
Cases, nor is it opposed to the opinion of 
any accredited 'tribunal, political or judi- 
cial, on the alien law of 179S [1 Stat. 570]. 
The complaint against the alien law was, 
that it authorized the president to remove 
from the country a foreigner legally domi- 
ciled in the United States, and belonging 
to a nation with which the United States 
were at peace, upon an opinion that he was 
dangerous to the government, without an ac- 
cusation under oath, or affording him the 
opportunity of making a defence. The case 
before the court is one in which the power 
of congress to pass laws to prohibit the im- 
portation of Africans, or slaves, cannot be 
denied. The subject entered into the debates 
of the continental congress, and forms one 
of the compromises on which the constitu- 
tion rests. Under the constitution the "mi- 
gration or importation of such persons as 
any of the states now existing shall think 
proper to admit, shall not be prohibited (by 
congress) prior to the year 1808." On the 
first day of the year 1808, by an act of con- 
gress made to meet the approach of their 
plenary authority, the importation of Afri- 
cans as slaves, or the purchasing of them 
from the importer, became illegal. In 1814 
[8 Stat. 218], in the treaty of peace nego- 
tiated at Ghent with Great Britain, the trade 
was declared to be "contrary to humanity 
and justice," and an obligation was then en- 
tered into to discourage it. The act of 1818 
was subsequently passed, and the more se- 
vere act of May, 1820, completed their penal 
legislation on the subject. No system of 
measures exists in our legislation that has 
been more carefully considered, or which 
obtained more completely the deliberate, im- 
partial and conscientious approjjation of 
states and statesmen. It requires no small 
measure of moral and intellectual intrepidi- 
ty to impugn them. A few have expressed 
the opinion that the power of congress was 
derived only from their control over foreign 
commerce. But in the early debates in con- 
gress this was denied, and it was said "that 
a reference to the constitution would ex- 



pose the fallacy." Among the powers dele- 
gated by that instrument to congress, was 
the power to define and punish offences 
against the law of nations. It was after- 
wards added that the migration or importa- 
tion of such persons as any of the states 
now existing shall think proper to admit, 
shall not be prohibited prior to 1808, but a 
tax or duty may be imposed on such importa- 
tion, not exceeding ten dollars for each per- 
son. Before 1808 this last provision would 
expire, and the first provision would be re- 
instated in fun efficacy, which unquestion- 
ably gave congress -a full power over the 
subject, independently of that derived from 
their right to. regulate commerce. 

Unquestionably, President Jefferson, when 
he congratulated congress at the approach of 
the period at which they might interpose 
their authority constitutionally to withdraw 
the citizens of the United States from all 
further violations of human rights which 
have been so long continued on the unoffend- 
ing inhabitants of Africa, and which the mo- 
rality, the reputation and the best interests of 
our country, have been long eager to proscribe, 
supposed that something beyond a regulation 
of Commerce was concerned in the action to 
be taken. President Madison in accepting, 
and the senate of the United States in unani- 
mously ratifying, the treaty of Ghent, before 
mentioned, probably agreed with the argu- 
ment I have quoted. The act of May, 1820, 
declaring the slave trade by American citi- 
zens to be piracy, and the treaiy of Washing- 
ton of 1842, in which the United States 
agreed with Great Britain to unite in all be- 
coming representations and remonstrances 
with any and all powers within whose do- 
minions such markets (markets for Africans) 
are allowed to exist, and that they will urge 
upon all such powers the propriety and duty 
of closing such markets effectually, at once 
and forever evidently imply that the suppres- 
sion of the slave trade has become a part of 
the domain of international law, and belongs 
to the jxurisdiction of congress as a part of 
that foreign intercourse of the Union which 
is submitted to its exclusive control. I do 
not consider this question of any importance 
in the solution of the present inquiiy, for, 
considered merely as a commerce that the 
congress may suppress or prevent, they ar& 
clothed with powers adequate to the accom- 
plishment of their policy. They are not de- 
pendent upon the state governments for an- 
cillary legislation, nor can they be obstructed 
by their inaction or opposition. "No trace," 
say the supreme coia't of the United States, 
"no trace is to be found in the constitution 
of an intention to create a dependence of the 
government of the Union on those of the 
States, for the execution of the great pow- 
ers assigned to it. Its means are adequate 
to its ends; and on those means alone was 
it expected to rely for the accomplishment 
of its ends. To impose on it the necessity 
of resorting to means which it cannot con- 
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trol, Tvliieli another government may furnish 
or withhold, would render its course perni- 
cious, the result of its measures uncertain, 
and create dependence on other governments, 
^vhieh might disappoint its most important 
designs, and is incompatible with the lan- 
guage of the constitution." [McCuIloch v. 
JIaryland] 4 Wheat. [17 U. S.] 316, 424. No 
more striking illustration of the force and 
accuracy of this opinion of the supreme 
court can be adduced than might be afforded 
by the concession that the power of con- 
gress over the slave trade terminates after 
tl\e introduction and sale of the Africans in 
the states. The slave trade might be as a 
matter of fact reopened, by the neglect or 
refusal of a state to enact or enforce prohib- 
itory laws; for it can hardly be supposed 
that every port and inlet of the United States 
will always be properly guarded, so as to 
prevent their introduction and sale. 

The expectations of the states which fram- 
ed the constitution, and stipulated that after 
1808 congress might abolish the trade at once 
and forever: the solemn treaties, binding 
the nation to employ moral and material 
force to ef&ect throughout the world the clos- 
ing of slave markets for Africans forever: 
the acts of congress prohibiting the trade, 
and confiscating the implements and ma- 
chines employed in it, as if they were accom- 
plices in the guilt— acts passed with unanim- 
ity, and sanctioned by an approving people, 
might be frustrated and defeated if the 
African could be held, sold, or otherwise dip- 
posed of, without responsibility to those in 
whom the constitution has^ conferred the 
power of making these laws and treaties. 
No such consequences can follow. The con- 
stitution has not left the power of the fed- 
eral government to employ the means req- 
uisite to fulfil its obligations, and to exe- ' 
cute its authority to cavil or question. It 
confers upon congress the power "to make 
all laws which shall be necessary and proper 
for carrying into execution the foregoing 
powers, and aU other powers vested by the 
constitution in the government of the United 
States, or in any department or officer there- 
of." The power to inflict punishment for the 
infraction of laws is incidental to the power 
of making laws. This is the usual as it is 
the appropriate means, by which a govern- 
ment secures obedience, and upon this foun- 
dation the criminal jurisdiction of the Unit- 
ed States reposes. Before the enactments 
under consideration had been made, philo- 
sophic and practical statesmen had discov- 
ered "that the true origin of the slave trade 
was not in the place it was begun at, but at 
the place of its final destination." If there 
were not men who held, sold, or otherwise 
disposed of Africans, after the termination 
of the slav« voyage, and the act of importa- 
tion completed, there would be no building, 
equipping and manning of ships, no voyages 
to the African coast for slaves, no barra- 
eoons to supply American vessels, no pirat- 



ical seizures, no confinements or detentions 
of Africans as slaves, no mortuary lists of 
the victims of such acts to startle and shock 
hiunanity, no need of African squadrons, or 
slave trade treaties, no illegal entries or im- 
portations. A complete preventive of the 
holding, selling or disposing of Africans with- 
in the limits of the United States, or by the 
citizens thereof, would remove the stain 
which has fallen upon our country by the 
abuse of its flag. This legislation of con- 
gress, then strikes at the root of this evil. 
If enforced it would extii"pate a large share 
of the mischief. Such being the case, I am 
unable to bring myself to the conclusion that 
the means congress have selected by impos- 
ing penalties upon an offender against their 
laws are not necessaiy and proper to the 
end. I cannot assent to the conclusion, that 
they cannot execute their obligations to sup- 
press a trade which they have declared to be 
contrary to humanity and justice, by punish- 
ing the citizens who hold and dispose of the 
subjects of that trade anywhere within their 
jurisdiction. 

After the act of 1807 had been passed, an 
apprehension was expressed, that the eighth 
section of that act applied as well to domes- 
tic slaves as to slaves imported contrary to 
law; a committee was raised to inquire of 
the subject, and Mr. John Randolph, of Vir- 
ginia, reported- an explanatoiy bill. It is, 
that "Whereas doubts have arisen, or may 
arise, touching the construction of the eighth 
section of the act of which this is explana- 
toiy, atid whereas, congress disclaim and dis- 
avow all constitutional authority whatso- 
ever, by any legislative act, in anywise to 
abridge, modify, or affect the right of prop- 
erty of masters of slaves not imported into 
the United States contrary to law, in and to 
such slaves; be it enacted," &c. &e. The 
bill proceeds to declare that the act of 1807 
shall be constmed according to the principle 
announced in the preamble, and that no fine 
or penalty or forfeiture should be inciu*red in 
reference to any act prohibited in the eighth 
section, except in respect to slaves imported 
contrary to law. This report seems to di-aw 
the line between federal and state jurisdic- 
tions with exactness. The power of con- 
gress to enforce their laws in respect to 
slaves imported contrary to their policy, and 
in violation of their enactments was not dis- 
puted, while the authority to interfere with 
domestic slavery, legally existing in the 
states, was disavowed and disclaimed in tjiis 
report. And it cannot be doubted that this 
was the sense of congress, although it ad- 
journed without acting upon this bill. I have 
declared that the offence created by the sixth 
section of the act is an indictable offence. 
The sixth section provides that on convic- 
tion, by due course of law, the offender shall 
forfeit and pay for every such offence a sum 
not exceeding ten thousand dollars, nor less 
than one thousand dollars; and moreover 
shall suffer imprisonment for a term not ex- 
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ceediQg seven years, nor less than three 
years. Within the limits assigned, it is 
■clear that the court would determine the line 
and imprisonment, and if there were nothing 
more in the act, that an indictment would be 
a proper mode of prosecution. But the 
same section contains a clause that distrib- 
utes "one moiety of the fine to the use of the 
United States, and the other moiety to the 
use of the person or persons who shall sue 
for such forfeiture and prosecute the same 
to effect." But the mode of suit or prosecu- 
tion is not explicity declared, nor is any lim- 
itation imposed upon the United States to 
proceed by action of debt or case, or by in- 
formation. Nor is the intei'position of an 
informer indispensable to the prosecution. 
The United states may proceed on the in- 
formation of its own functionaries. The pun- 
iskment attached to a conviction for this 
offience places it in the grade of offences for 
the robbery of the mail, when the life of the 
courier is not threatened, and stealing of the 
mail, of the ofifences of being accessories aft- 
er the fact to murder, and piracy on the high 
seas, and the embezzlement of public prop- 
erty and misprision of felony. The constitu- 
tionar, safe, regular and usual method of a 
proceeding against such offenders is by in- 
dictment or presentment of a grand jury, 
and T should require words of explicit di- 
rection, before I should feel authorized in 
saying that congress had prescribed a dif- 
ferent metliod. The distribution of the pen- 
alty follows the conviction, and can be as 
well done after a criminal prosecution as a 
civil action. It would be a strange anomaly 
in the course of procedure in the courts of 
the United States that would terminate in 
a judgment of fine and imprisonment upon 
an action of debt or case. I think I am 
hardly justified by any rule :for the judicial 
Inteipretation of statutes in pronouncing tliat 
the terms employed in this section of the 
act were designed to malte so grave an alter- 
ation in the law of criminal procedure. The 
rights and interests of the accused are pro- 
moted by adhering to that system which is 
preferred by the constitution, and has been 
consecrated by usage. 

I have thus exhibited my views upon this 
statute and upon the considerations that 
have been opposed to them. I have stated 
upon different occasions here, and in other 
courts of this circuit, the opinions that are 
here examined. The indictments returned in 
this and other cases in this court, and in 
other courts of this circuit, were found by 
the gi'and juiy in accordance with them. 
Regarding this act as within the competency 
of congress, my duty is performed, when I 
have ascertained their meaning, and declare 
it, whenever a question is raised in a case at 
law upon it. This I have done in this case. 
The order of the court is, that process issue 
to the marshals of the state of Mississippi, 
as well as to the marshal of this district, for 
the arrest of the accused. 
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District Court, D. South Carolina. July 4, 1794. 

Shipping — Violation op License Law— Gokdem- 
natiojt and sale to alien. 

1. By the licensing act of the United States of 
February 18th, 1793 [1 Stat. 305], no coaster 
can be sold in a foreign port, unless her license 
be previously surrendered; nor is her American 
character changed by such transfer. 

2. But if she be condemned for violation of 
that law, and sold under order of court, she may 
become foreign property. So if the purchaser 
under the first insufficient title, comply with the 
requisites of the act of congress of Aug. 4th, 
1790 [1 Stat. 145]. In either case she may be 
a lawful privateer under a foreign commission. 

Before BEE, District Judge. 

This suit, on the part of the United States 
is founded on the 8th and 32d clauses of the 
act for enrolling and licensing vessels em- 
ployed in the coasting trade, passed Febru- 
ary 18th, 1793. The 8th clause enacts that if 
any vessel enrolled and licensed conformably 
thereto shall proceed on a foreign voyage 
without first giving up her enrolment and li- 
cense, and obtaining a register, she shall be 
liable to seizure and forfeiture. The 32d 
clause enacts that if any licensed ship or 
vessel shall be transferred in whole or in 
part to any person who is ndt at the time of 
such transfer, a citizen of and resident with- 
in the United States; or if such ship or ves- 
sel shall be employed in any other trade than 
that for which she is licensed, she shall, with 
her tackle, furniture and cargo found on 
board, be forfeited. 

To support the libel, one witness, the dep- 
uty-coILector, was called, who proved that 
this schooner on the 14th of May, during the 
continuation of the embargo, cleared out, by 
virtue of her license as a coaster, for St. 
Mary's, in Georgia. 

It appeared from an exhibit filed by the 
claimant that the schooner Hawke was sold 
on the 10th of June at Port-de-Paix, to Bol- 
ehos, the claimant, by Cooke, captain of the 
schooner, in pursuance of orders from the 
ownei*, Gohier. 

The district attorney contended that this 
vessel was proved to have departed to a for- 
eign port, without having delivered up her 
license, as the 8th section of the act directs; 
that she was, therefore, forfeited. That 
when in a foreign poi-t, she was soia to a 
foreigner, for which she is declared by the 
32d clause to be forfeited. And that on these 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 



U. S. V. HAWKE (Case No. 15,331) 



[26 Fed. Cas. page 234] 



grounds she must be condemned in this court. 

It was insisted on the part of the United 
States that upon proof of a violation oi tne 
revenue laws, the court, cannot inquire into 
the motives or causes thereof. That if no 
fraud is intended, the secretary of the treas- 
ury has power to mitigate or remit penalty, 
upon being satisfied by the judge of the prob- 
able innocence of the party. But that the 
coiurt, in the first instance, is bound to de- 
cree according to the letter of the law. That 
the general rules for construction of penal 
statutes do not apply here? and that great 
injury would arise to the United States by 
practices of this sort. That though by the 
9th clause there was some appearance of re- 
lief, which might be brought forward as op- 
erating against the 32d clatise, yet that upon 
a careful investigation it would be found not 
to apply: 1st Because the sale contemplat- 
ed in the 9th clause can only mean sale to a 
citizen of the United States, and not to a 
foreigner; otherwise the law would be in- 
consistent. 2d. That sale to a foreigner be- 
ing prohibited, the words "any district" must 
be construed to mean sales at sea, which are 
expressly mentioned in the act of December, 
1792 [1 Stat 287]. That by the rule of law, 
aU the clatises of the act must be construed 
together, to make them consistent, and that 
the condemnation of this vessel must then 
foUow of course. 

The 5th and 9th clauses of the act having 
been relied on as explanatory, and as doing 
away with the 8th and 32d, we must examine 
them. The 5th only says that licensed ves- 
sels shall be no longer privileged when they 
cease to be whoUy owned and commanded 
by citizens of the United States. The 9th 
clause provides that the license shall be de- 
livered up within three days after the expi- 
ration of the year for which it was granted, 
to the collector of the district where it was 
granted, if the vessel be at that time with- 
in that district; if not, within three days 
after her next arrival within that district 
If such vessel be sold out of the district, the 
license must be delivered up within thr.?e 
days after the arrival of the master, within 
any district, to the collector of such district; 
under penalty of fifty dollars. This relates 
only to expired licenses; and neither of these 
clauses applies to the present case. In the 
7th clause of the act for registering vessels 
we find that if registered vessels are sold or 
transferred in a foreign port or at sea, the 
master is obliged, within seven days after 
his arrival within any district (the same 
words used in the 2d clause of the licensing 
act) to deliver up the certificate to the col- 
lector of such district. This furnishes a due 
to the intention of the legislature. The reg- 
istering act permits sales of vessels in a for- 
eign port, or at sea, to foreignere. The li- 
censing act prohibits a sale to foreigners al- 
together. The licensed owner may indeed 
dispose of his vessel, upon delivering up his 
license; but not otherwise. The 9th clause 



restrains all sales, out of the district, to citi- 
zens and residents of the United States; and 
as the 8th clause makes liable to forfeiture 
all licensed vessels proceeding with their li- 
cense to a foreign port, the place of sale can 
never be extended so as to include those 
ports; but must mean at sea, on the coasta 
of the United States, or on the fishing banks, 
where many of these vessels are employed, 
and, probably, often transferred: in either 
of which cases the master must report the 
sale and deliver up the license within three 
days after the arrival of the vessel in any 
disti'ict To this view of the licensing and 
registering acts, and of the different clauses 
of each, we may with advantage apply the 
rules for reconciling statutes with themselves, 
and with others in pari materia. 

To justify the proceeding in this case, the 
French consul has certified that he hired this 
vessel to carry despatches to St. Mary's, in 
the state of Georgia. This was lawful; but 
it will not be supposed that the consul meant 
thereby to assist an evasion of our laws. 
The certificate, therefore, can avail nothing. 
Two letters have been filed as exhibits which 
give reason to conclude that the schooner 
cleared out for St. Mary's merely to colour 
other designs. The answer states that tlie 
vessel was to go first to St Mary's, and if 
the Las Casas was not there, was to be fur- 
ther directed by Bolchos, who carried the 
consul's despatches. It also appears from 
the answer that she liever went to St Mary's 
at all, but proceeded immediately to Port-de- 
Paix, where, on the 10th of June following, 
she was sold to Bolchos who went in her as- 
passenger, and whose directions the captain 
was ordered, by his owner, to follow. These 
circumstances, and the caution of the captain 
in returning his coasting license as soon as 
the vessel was sold, prove clearly that the 
plan was fixed before she was sold. Both 
captain and owner knew that the license- 
ought to have been given up before the ves- 
sel sailed on any other than a coasting voy- 
age; but then the embargo stood in their 
way. To evade this they had recourse to- 
the contrivance of which they must now 
abide the consequence. The libel rests on 
the 8th and 32d clauses of the licensing act 
The answer admits a transgression of both. 
But the claimant says he was an innocent, 
bona fide purchaser in market overt; that 
the f orfQiture must relate back to the time of 
sale; that it could not attach, unless the ves- 
sel remained of the same description as when 
first licensed; that the breach of the law pre- 
ceded the transfer, and, as no decree of for- 
feitm-e had passed previously to the sale, the 
vessel did not come within the act. 

If arguments of this sort should receive 
weight in this court, the laws would be nu- 
gatory. "Such an exposition of statutes must 
be made as to prevent their being elud- 
ed; and if their meaning is doubtful, the- 
consequences are to be - considered, in the 
construction of them; but if the meaning be 
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plain, no consectuences are to be regardod, 
for tliat would be assuming legislative au- 
thority." Bae. Abr, 652. In this case there 
is sufficient proof that the 8th and 32d claus- 
es of the act of eongi'ess for licensing coast- 
ers have been infringed. I decree therefore 
that the schooner Hawke, with her tacTile, 
furniture, and apparel, be condemned as for- 
feited to the United States. 

It appears from the preceding decree that 
the Hawke was sold on the 10th of June last 
at Port-de-Paix to Bolchos, by Cooke, who 
was master of her when she cleared out as 
a coaster to St. Mary's. On the same day, 
10th June, Cooke informs his owner of this 
sale, by letter; and incloses him the schoon- 
er's American papers, obviously for the pur- 
pose of having his custom-house bond can- 
celled. Two days after, 12th June, Cooke, 
with a French commission, sailed from Port- 
de-Paix, in this very schooner, then called 
La Parisienne, armed, and having Bolchos 
on board, as owner. On that day they made 
prize of the Prosperity, a British vessel from 
Jamaica; and on the 27th following, brought 
her into this port. 

Before BEE, District Judge. 

On plea to the jm-isdiction, the judge re- 
capitulated the circmnstances of fraudulent 
contrivance by which this pretended priva- 
teer had evaded the embargo, and escaped 
from this port by means of her coasting li- 
cense. He was decidedly of opinion that 
the sale of this coasting vessel at Port-de- 
Paix was illegal, and did not change her neu- 
tral character. That upon her return infra 
priBSidia of this court, she must be consid- 
ered as American property, never divested 
out of the original owner. Bolchos could 
have no just title, but from the court, after 
condemnation, and compliance on his part 
with the requisites of the act He observed 
that if our coasters could thus, under French 
commissions, capture neutral vessels, they 
would all be converted into privateers, and 
the laws of this country set at defiance. 

The plea to the jurisdiction was dismissed. 

Bolchos afterwards availed himself of the 
66th clause of the act of congress of August 
4th, 1790 [1 Stat. 175], and petitioned to have 
the schooner Hawke delivered up to him as 
owner, on his giving bond with sufficient se- 
curity to abide the decree of the court. A 
warrant of appraisement was accordingly is- 
sued, the other requisites of that act were 
complied with, and the vessel with every 
thing belonging to her was transferred to the 
claimant accordingly. She then sailed from 
this port as French property, with the same 
equipment, crew, and commission, that she 
had obtained at Port-de-Paix. On the 12th 
March, 1795, she captured the British brig 
Favourite, and brought her into Charleston, 
where the British consul libelled her. Bol- 



chos pleaded the 17th article of the treaty 
with France, in bar to the jurisdiction of this- 
court. 

The judge sustained the plea, and dis- 
missed the libel with costs. 
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CkimisaIi Law— Competescy of the Defendaut 
TO Testify. 

In the courts of the United States, a defend- 
ant in a criminal case cannot testify in his own 
behalf although hy statute his testimony is ad- 
missible in the courts of the state. 
[Cited in Home Ins. Co. v. Stanchfield, Case 
No. 6,660; U. S. v. O'Brian, Id. 15,908; 
Logan T. U. S., 12 Sup. Ct. 629.] 

Indictment for having in possession count- 
erfeit treasury notes, with intent, &e., con- 
trary to the acts of congress. By a statute 
of the state of Kansas, defendants in crimi- 
nal cases are allowed to testify in their own 
behalf. On the trial, the defendant's coun- 
sel offered the defendant as a witness to 
testify in his own favor, relying on the 
aforementioned statute of the state. 

Mr. Horton, U. S. Dist. Atty. 
Merrill & Case, for defendant. 

PER CURIAM (MILLER, Circuit Justice, 
and DILLON, District Judge, concurring). 
Crimes against the United States are whol- 
ly withdrawn from the domain of state leg- 
islation. They are created solely by con- 
gress, and congress has provided for their 
prosecution and the mode of procedure. Un- 
der section 34 of the judiciary act, as con- 
strued by the supreme court (U. S, v. Reid,. 
12 How. [53 U. S.] 361), and under the act 
of July 6, 1862 (12 Stat. 58S), and of July 
2, 1S64 (13 Stat. 351), it is clear that the 
right of a defendant, in a criminal case, to- 
testify in his own favor does not exist. On 
the contrary, the language used manifests 
an evident intention on the part of congress 
to exclude such evidence. Testimony ex- 
cluded. 

NOTE. Right of parties to testify in civil 
cases. Berry v. Fletcher *[Case No. 1,356]; in 
chancery cases, Rison v. Cribbs [Id. 11.8601. 
In the Case of 10.000 Cigars [Id. 16.451]. 
it was decided by Mr. Justice Sliller that the 
phrase "civil action" in the act of July 2, 1864. 
"includes actions at law, suits in chancery, pro- 
ceedings in admiralty, and all other judicial 
controversies in which the rights of property 
are involved, whether between private parties, 
and such parties and the government, and is 
used in contradistinction to criminal actions"; 
and he accordingly held that the claimant of 
property seized for a violation of the internal 
revenue laws was made by the general act a 
competent witness in his own behalf, and that 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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his right to testify was not repealed or modified 
by the act of February 28. I860, § 2 [13 Stat. 
442], or by the act of July 13, 1866, § 9 [16 
Stat. 98]. A defendant, in a civil action 
brought by the government, is competent to 
testify in his own behalf under the act of July 
2, 1864. Green v. U. S., 9 Wall. [76 U. S.] 
655, 1869. So a relator in habeas corpus. Ex 
parte Reynolds [Case No. 11,722]. Under Act 
March 3, 1865 (13 Stat. 533), the court will not 
make an order for examination of a party, 
when such an order would not be allowed by 
the laws of the state. Robinson v. Mandell 
{Case No. 11,959]. 



Case Ho. 15,333. 

UNITED STATES v. HAYDEN et al. 

[52 How. Prac. 471.] 

District Court, N. D. New York. March, 1877. 

Violation of Election Laws— Election Inspect- 
ors — Fraudulent Certificate — 
Neglect op Ddtt. 

[Where the inspectors of an election in New 
York, at which a member of congress was voted 
for, pursuant to a long-standing custom of the 
■election district, intrusted the keys of the various 
ballot boxes, during the time of the voting, to a 
police patrolman on duty at the polling place, 
instead of to one of their number, as required by 
the state law, and in canvassing the ballots, by 
general desire of all present, opened the ballot 
boxes in a difEerent order from that prescribed 
by the state statiite, held, that this was insuffi- 
cient to warrant a conviction for making a 
fraudulent certificate, or for fraudulent neglect 
or violation of duty, under Rev. St. § 5515, in 
the absence of any evidence to connect them-^yith 
any fraudulent act or neglect, although in fact, 
by the fraud of some person unknown, ballots 
were unlawfully taken from the congressional 
box and fraudulent ballots substituted therefor, 
so that the certificate was in fact not a true state- 
ment of the votes actually cast.] 

A bill of indictment -was found against the 
-defendants [John Hayden, John Grady, and 
Robert Parkei'] at the last January term of 
this court. It contained two counts. The 
first charged that the defendants, as in- 
spectors of election of the Western election 
•district of the Eighth ward of the city of 
Albany, on the day of election, held on the 
7th day of November, 1876, knowingly, 
wrongfully and unlawfully, fraudulently 
made a false certificate of the result of the 
election in said election district in regard 
to representative in congress whereby they 
allowed one Terencg J. Quinn 945 votes and 
one Hamilton Harris 50 votes, when in truth 
-and in fact, said Harris received more than 
said 50 votes, and said Quinn less than said 
■945 votes. The second charged, that while it 
was the duty of said defendants, as such 
inspectors to make a true certificate of the 
result of such election, in said election dis- 
trict, in regard to said representative in con- 
gress; yet that said defendants neglected 
their duties in not immediately, at the final 
■close of the poll, taking possession of the 
ballot-box containing the votes east for rep- 
resentative in congress, and immediately 
open and canvass the ballots therein con- 



tained; and that with intent to affect such 
election in said election district, in regard to 
representative in congress, knowingly suf- 
fered and permitted the said ballot-box to 
go out of their i>ossession, and knowingly 
suffered and permitted ballots in said box 
for representative in congress to be wrong- 
fully taken from said ballot-box and destroy- 
ed and false and fraudulent ballots to be 
inserted in lieu thereof. The defendants 
plead not guilty. 

At this term of the court a jury was im- 
panneled and the trial of the prisoners un- 
der said indictment took place. The ma- 
terial facts, proved by the prosecution, are 
as follows: The prisoners, chosen under the 
laws of the state of New York, constituted 
the board of inspectors of election in and 
for the Western district of the Eighth ward 
of the city of Albany (a portion of the Six- 
teenth congressional district of said state of 
New York), on the general election, held on 
the 7th day of November, 1876. The other 
officers of election were two poll clerks, ap- 
pointed by the police commissioners of the 
city, two supervisors of election and two 
marshals, appointed pursuant to section 2012 
of the United States Revised Statutes. The 
polling place was designated by the common 
council of said city. Before the polls were 
opened, said police commissioners provided 
prisoners with six ballot-boxes; one each 
for electoral, state, congressional, judiciary, 
assembly, and constitutional amendment 
ballots. All the boxes were examined and 
locked, and in the presence of all the officers 
of election, without objection, the keys of 
all the said boxes were delivered by one of 
the prisoners, Hayden, to one Michael Nolan, 
one of the patrolmen assigned to perform 
police duty at that poll that day, under the 
direction of the police commissioners of the 
city, and were retained until returned by 
him in the evening to open the boxes that 
the ballots in each might be canvassed. It 
had been the custom, in this and other elec- 
tion districts in said city, for at least six 
years prior, to make one of the patrolmen 
attending the poU the custodian of the bal- 
lot-boxes and their keys, except during the 
taking of the ballots and the time the bal- 
lots in a particular box were being can- 
vassed. Nine hundred and ninety-five bal- 
lots were cast in that district for representa- 
tive in congress. At sun-set the polls were 
closed and the ballot-boxes were placed, by 
the authority of the prisoners in the cus- 
tody of the patrolmen, now three in number, 
and retained by them until the prisoners, as 
such inspectors, called for a particular box, 
when it was delivered to them. Besides the 
officers of election and patrolmen, four citi- 
zens designated by the police commissioners 
of said city were present to witness the can- 
vass. The politics of the witnesses and of- 
ficers of election were four Democrats and 
five Republicans. The electoral ballots were 
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first canvassed, with this result: Democrat, 
678 votes; Republican, 316 votes. Next, the 
assembly ballots, as follows: Democrat, 593 
votes; Republican, 392 votes. It was shown 
that by the general desire of those present 
at the canvass, and as one of the candidates 
lived in the ward, the assembly ballots were 
canyassed out of the regular order. Next, 
the congressional ballots, as follows: Demo- 
crat (T. J. Quinn), 945, votes; Republican 
(H. Harris), 50 votes. The other boxes were 
canvassed with substantially the same re- 
sult as that of the electoral ticket. It was 
shown that after the polls were closed that 
evening, and before the congressional bal- 
lots were canvassed, tlie room in which the 
canvass took place was, for a short time, 
somewhat darjc; that all the boxes were 
placed in the back part of the room, near 
an open window, at which, during the even- 
ing, the shadow of a man was, for an instant, 
seen by one of the witnesses of the canvass. 
The prosecution called 100 voters, residents 
of the election district, who each testify that 
on the 7th day of November, 1876, they vot- 
ed for Hamilton Harris for representative 
in congress. It was proposed to call 116 ad- 
ditional voters to testify to same effect, but 
the court thought it unnecessary to accumu- 
late evidence upon that point. It was shown, 
also, that one elector voted a peculiar, silver- 
backed, greased congressional ballot, upon 
which was the name of Hamilton Harris, 
and this was not found in the congressional 
ballot-box during the canvass. Some of the 
ballots in this box looked clean, and had 
the appearance of being little handled. Each 
of the witnesses who was present at the 
canvass, testified that the counting of the 
votes in all the ballot boxes was fair and 
correct, and that they saw nothing done 
wrong, nor did they see the prisoners deviate 
from an honest course of action. Upon the 
conclusion of the proof for the prosecution, 
a motion was made by the prisoners' coun- 
sel, requesting the court to instruct the jury 
to acquit the prisoners, as it was not shown 
that either of the prisoners had committed 
a criminal offence. 

Mr. Crowley, U. S. Atty., and Messrs. 
Pound and Murray, Asst. TJ. S. Attys., for 
the prosecution. 

Henry Smith, Edward J. Meegan, 3. Thom- 
as Spriggs and E. Countryman, for the pris- 
oners. 

■WALLACE, District Judge, said, in sub- 
stance: The indictment is found under sec- 
tion 5315 of the Revised Statutes of the 
United States, which reads as follows: 

"Every officer of an election at which any 
representative or delegate in congress is 
voted for, whether such officer of election 
be appointed or created by 6t under any 
law or authority of the United States, or 
by or under any state, territorial district 
or municipal law or authority, who n^- 



leets or refuses -to perform any duty, in re- 
gard to such ■ election, required of him by 
any law of the United States, or of any state 
or territory thereof, or who violates any duty 
so imposed, or who knowingly does any acts 
thereby unauthorized with intent to affect 
any such election or the result thereof, or 
who fraudulently makes any false certificate 
of the result of such election in regard to 
such representative or delegate, or who 
withholds, conceals or destroys any cer- 
tificate of record so required by law respect- 
ing the election of any such representative 
or delegate, or who neglects or refuses to 
make and return such certificate as re- 
quired by law, or who aids, counsels, pro- 
cures or advises any voter, person or officer 
to do any act, by this or any of such sec- 
tions, made a crime, or attempts to do so, 
shall be punished as prescribed in section 
fifty-five hundred and ten." 

The duties of inspectors of election, under 
the laws of the state of New York, so far as 
material to this case, are as follows: 

"Section 26. Each t)ox shall be provided 
with a sufficient lock, and shall be locked 
before the opening of the poll, and the key 
thereof delivered to one of the inspectors to 
be appointed by the board, and shall not be 
opened during the election except in the 
manner and for the .purposes hereinafter 
mentioned." 1 Rev. St. (6th Ed.) 438. 

"Section 37. Immediately after the final 
closing of the poll at all general elections 
hereafter to be held in this state, in thc- 
several election districts, except in the citj 
of New York, the ballot-boxes used at sucli 
elections shall be opened and the votes 
therein canvassed in the manner now pro- 
vided by law, but as nearly as may be in 
the following order: 1. The box contain- 
ing the ballots indorsed 'Electors.' 2. The 
box containing the ballots indorsed 'State.' 
3. The box containing the ballots indorsed 
'Congress.' 4. The box containing the bal- 
lots indorsed 'Senate.' 5. The box contain- 
ing the ballots indorsed 'Assembly.' 6. The 
box containing the ballots indorsed 'Ju- 
diciary.' If any other ballot boxes shall 
have been used at any such election in 
pursuance of law, such other boxes shall 
be opened and the votes therein canvassed 
immediately after those hereinbefore speci- 
fied, in suQh order as the inspectors of elec- 
tions at the several polls shall respectively 
determine." 1 Rev. St. (6th Ed.) 439. 

The prisoners' counsel refer to the Albany 
police law (chapter 77, Laws 1870; 1 Sess. 
Laws 1870, p. 208), upon this subject, as fol- 
lows: 

"Section 32. It shall be the duty of said 
board (police board) to detail on the day of 
any election in said city of Albany, at least 
two patrolmen to each election poll, and to- 
provide ballot boxes for use at any and all 
such elections, and to provide for the cus- 
tody of said boxes at all times, except dur- 
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ing tlie taking, receiving and counting, of 
the TOtes. Said city of Albany shall pay 
the expenses of procuring and talcing care 
of its boxes. 

"Section 33. It shall be the duty of said 
board to prevent any booth or box, for the 
distribution of tickets at any election, from 
being erected or maintained within one hun- 
dred and fifty feet of any polling place within, 
said city, and to see that the arrangements 
for voting are such as to prevent any avoid- 
able crowding of voters at such polls, and 
that the challengers of both and all parties 
have fair and equal room, rights and privi- 
leges for the discharge of their duties at 
each poll, and that the canvassing of the 
votes be conducted in an orderly, fair, open 
and public manner, and no person or officer 
shall have power to interfere with said 
board in their discharge of the duties im- 
posed on them by this section." 

To warrant a conviction under the first 
count of the indictment, it must appear that 
the prisoners made a fraudulent certificate 
of the result of the election in the district 
in question. The proof in this ease does 
not authorize any such conclusion. With 
reference to the charge contained in the 
second count of the indictment, it should ap- 
pear, in order to justify a conviction, that 
the inspectors of election intended to per- 
petrate some wrongful act, or omission of 
duty, or were guilty of some palpable neg- 
lect that would lead to the conclusion that 
a violation of law was designed, and of 
course this could be inferred in many in- 
stances, from their conduct. There is no 
doubt that a glaring fraud was pei-petrai- 
ed by some person or persons, but it was 
so slyly and shrewdly done that it cannot 
be traced, and, while the prisoners may be 
the guilty persons, the testimony fails to 
show it. This canvass seems to have been 
conducted by the inspectors as carefully as 
canvasses usually are, and with as much re- ' 
gard for the requirements of the forms of 
the law. The inspectors, in delivering the 
keys of the ballot-boxes to one of the po- 
licemen attending the polls, acted pursu- 
ant to the custom prevailing in the district 
for many years, and this was at least ap- 
proximately authorized by the police law of 
the city. There is no proof impeaching the 
character of the policemen, nor that any of 
them was an improper person to hold the 
keys. The canvassing of the "assembly" 
box was made by the general consent, or at 
least the acquiescence of all present, and its 
substitution in place of the "state" box facili- 
tated the canvass of the "congressional" box. 
I have made it a rule to direct a verdict of 
not guilty where, in my opinion the evidence 
will not authorize the jury to find a verdict 
of guilty, or, if so found, I would set aside the 
verdict as contrary to evidence. I think this 
is a case of that class, and I therefore direct 
the jury to find a verdict of not guilty. 
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UNITED STATES v. HAYNES. 

[9 Ben. 22.] i 

District Court, B. D. New York. Jan., 1877. 

Official Bond — Substitution ok New Bosn — 
Approval — Liability of Sl'keties. 

H., a pension agent who had given an oflylcial 
bond, received permission to substitute a new 
bond; which he did. but the bond was not ap- 
proved by the secretary of the interior for two 
months thereafter. Two days after the ap- 
proval, H. resigned, and upon a settlement of his 
accounts with the department was found indebt- 
ed to the amount of $6,000, for which suit was 
brought against the sureties on the first bond. 
Held, that the approval by the secretary of the 
interior endorsed on the second bond did not con- 
stitute an acceptance of it to stand in lieu of the 
first bond, the rule of the department being prov- 
ed tliat an accounting is required before a new 
bond is accepted; the bond in suit therefore was 
the existing bond of H- in force at the time of his 
resignation, and the sureties thereon are liable 
to the United States for the deficiency shown up- 
on accounting. 

At law. 

A. W. Tenney, U. S. Atty. 
E. T. Wood and A. H. & W. E. Osbom, for 
defendants. 

BENEDICT, District Judge. This is an ac- 
tion brought upon a pension agent's bond, 
and tried before the court without a jury. 
The bond sued on was given by the defend- 
ant Haynes upon his appointment to be pen- 
sion agent for Brooklyn, in March, 1869. It 
is in the sum of $150,000, and is executed by 
the defendant Haynes and the four other de- 
fendants. The condition of the bond is: 
"That whereas the president of the United 
States hath, pursuant to law, appointed the 
said Dudley W. Haynes for four years and 
until his successor has been appointed and 
qualified, an agent for paying pensions to 
those persons who are now on or may be 
hereafter inscribed on the roU of the agency 
at Brooklyn in the state of New York: Now, 
if the said Dudley W. Haynes shall truly and 
faithfully discharge aU the duties of said of- 
fice according to law and instructions, and 
he, his heirs, executors, or administrators, 
shall regularly accoimt, when required, for 
aH moneys received by him as agent afore- 
said with such person or persons as shall 
be duly authorized on the part of the United 
States for that purpose, and also refund at 
any time, when required, any public moneys 
remaining in his hands unaccounted for, then 
this obligation shall be null, void and of no 
effect; otherwise to remain and be In full 
force and virtue." 

The breach alleged is as foUows: "That 
between the said 22d day of March, 1869, 
and the 1st day of February, 1871, the said 
Dudley W. Haynes as such agent received 
from the plaintiff the sum of ?9,056.56 which 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Ijincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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he has neither accounted for nor paid over 
to the plaintiff nor any part thereof, although 
duly required and demanded so to do on or 
about the 1st day of February, 1871." 

The evidence shows that in 1870 Haynes 
obtained permission to substitute another 
bond in lieu of his original bond, the one m 
suit. Accordingly he tendered a bond simi- 
lar in condition to the bond in suit, but it 
was for the sum of ?300,000, and was execut- 
ed by Haynes and two of the persons who 
were on the original bond. This second bond 
was dated Nov. 21, 1870, It was given to 
tJie commissioner of pensions on Nov. 23, 

1870, and was on the same day referred by 
him to the secretary of the interior for ap- 
proval. No further action appears to have 
been taken in the matter until January 21st, 

1871, when the bond appears to have been 
endorsed "approved" by the secretary of the 
interior. 

Two days afterwards, Haynes resigned his 
office, and was found indebted to the gov- 
ernment for moneys unaccounted for In the 
sum of $6,006.36, which he was unable to re- 
fund on being then required so to do. It is 
to recover this sum that the present action is 
brought upon the first bond. On the part 
of the defendant it is contended that the sec- 
retary of the interior had the power to ac- 
cept from Haynes a new bond in place of 
the first one; that in the due exercise of this 
power the secretary approved and accepted 
the bond tendered by Haynes on Nov. 25, 
1870, which bond became binding as of and 
from the time of its delivery and thereupon 
the sureties upon the first bond were released 
from all obligation as to future defalcation, 
or failure to refund, and consequently, inas- 
much as no requisition to refund was made 
tmtil after the delivery of the second bond, 
no liability, it is said, has attached to the 
sureties upon the first bond. 

It has not been contended and plainly could 
not be held that as matter of law the ap- 
proval of a second bond, worded so as to be 
security for the future only, would have the 
legal effect to extinguish the prior bond 
which, by its terms, covers the whole of the 
agent's term. Postmaster-General v. Hun- 
ger [Case No. 11,309]- 

The defence must rest upon a question of 
fact, namely, whether the second bond was 
ever accepted to stand in lieu of the first 
bond and to constitute the sole security of 
the government from the time of its deliv- 
ery. This fact, it is supposed, has been con- 
clusively shown by the evidence that the 
bond was approved by the secretary of the 
interior without qualification. But I am of 
the opinion that the mere approval of the 
secretary, made under the circumstances 
above stated, does not show sucn an accept- 
ance of the second bond. Under the circum- 
stances there was another act necessarily 
preliminary to such an acceptance, namely, 
to adjust the agent's account up to that time 
and determine the amount of money then in 



his hands unaccounted for. Without such an 
accounting it would be improper, to say the 
least, to accept a new bond such as was here 
tendered, to stand in lieu of the existing 
security, because the second bond was drawn 
to be security for the future and not for the 
past, and from an acceptance of the second 
bond without an accounting it would result 
that while the sureties upon the second bond 
would only be liable for a misappropriation 
of the moneys in the hands of the agent at 
the time of accepting their obligation (U. S. 
V. Boyd. 15 Pet [40 U. S.] 206) the sureties 
on the first bond would be wholly dischar- 
ged. And so it has here been contended 
that no recovery can be had upon the bond 
in suit, because no requisition to pay over 
money was made prior to the approval of the 
second bond. Plenary evidence is therefore 
required to satisfy the mind that the second 
bond, drawn as it was to cover the future 
only, was accepted in lieu of the security 
then existing under the circumstances stat- 
ed. The mere approval by the secretary, 
given under the circumstances stated, is not 
sufficient to warrant finding such an accept- 
ance. The word "approved" endorsed on the 
bond by the secretary does not necessarily 
import more than that the bond is deemed a 
sufficient security to be accepted. It does 
not necessarily include a direction that the 
bond is to stand in lieu of the existing bond 
and that the existing bond be discharged; 
and in the absence of any evidence showing 
an intention that the endorsement should 
have that effect, it cannot be supposed that 
such was the intention. Moreover there is 
evidence in this ease repelling such a suppo- 
sition, for it appears in proof that it is an 
invariable rule of the department to require 
an accounting before a new bond is accepted 
in lieu of a former one. In the absence of 
any special circumstances this evidence tends 
to repel the idea that the endorsement on the 
second bond was intended to mean more 
than it says and to include an acceptance of 
the new security in lieu of the old. Besides 
this, the long delay that occurred between 
the tender and the approval of the bond ren- 
ders it improbable that it was intended to 
accept it in lieu of the former one without 
an accounting, and the fact that the second 
bond was not sent to the treasury depart- 
ment where the agent's accounts were kept 
and the security therefor entered, but re- 
mained in the office of the secretary until 
after the commencement of this suit, tends 
further to show affirmatively that the ap- 
proval endorsed on the second bond was but 
a part of the transaction that was never con- 
summated. 

A reason for its non-consummation by an 
accounting and order thereon may be found 
in the fact that when an accounting was had 
it disclosed the agent to be a defaulter. 

My conclusion, therefore, is that the bond 
in suit was the subsisting bond of the agent 
Haynes in force at the time of his resigna- 
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tion, and it follows that the sureties upon 
the bond are liable for the deficiency shown 
by the treasuiy transcript, namely, $6,006.36 
with interest. 

Let judgment be entered for the plaintiff 
accordingly. 

Case Wo, 15,335. 

UNITED STATES v. HAYNES et al. 

[2 McLean, 155.] i 
Circuit Court, D, Ohio. July Term, 1840. 
Appeals fkom District to Cikouit Couets. 

1, An appeal from the district, to the drcuit 
court, must he prayed for and allowed, to the 
next circuit court held within the district. 

[Cited m The Oriental, Case No. 10,570.] 
[Cited in The Zephyr v. Brown (Wash.) 3 
Pac 187.] 

2. Appeals from the district, to the circuit 
court, are limited to eases of admiralty and mar- 
itime jurisdiction. All other cases from the dis- 
trict, to the circuit court, are removed by writ 
of error. 

[Cited in Buddick v. Billings, Case No. 12,110; 
Wheaton v. U. S., Id. 17,487; U. S. v. Thir- 
ty-Seven Barrels of Rum, Id. 16,467.] 

[Appeal from the district court of the Unit- 
ed States for the district of Ohio. 

[This was an action by the United States 
against E. S. Haynes and others brought iu 
the district court (case unreported), on an 
official bond. The case is now before the 
coiurt on appeal.] 

The District Attorney, for the United 
States. 
Mr. Swayne, for defendant. 

OPINION OF THE COURT. This is an 
appeal from the judgment of the district 
court. A motion, to dismiss the appeal, is 
made by the defendants' counsel, on two 
grounds: First, because it does not appear 
that any appeal was prayed or allowed by 
the district court; second, because an appeal 
does not lie in such a case. 

By the twenty-first section of the judiciary 
act of 1789 [1 Stat. 83], in case of an appeal 
from the district, to the circuit court, it must 
be entered and allowed to the nest circuit 
court held within the district. Montgomery 
V. The Betsey [Case No. 9,734]; Norton v. 
Rich [Id. 10,352]. This is an action brought 
on an oflieial bond, and, in such a case, no 
appeal lies from the district, to the circuit 
court. 

In the case of U. S. v. Nourse, 6 Pet. [31 
U. S.] 495, the supreme court say, the juris- 
diction of the district court is limited to 
cases at law, and of admiralty and maritime 
jurisdiction. From all decrees oyer a cer- 
tain amount, in the latter, appeals may be 
taken to the circuit court; but judgments 
of law must be removed l)y writ of error. 
The act of 1803 [2 Stat. 244], which provides 
that, "from all final judgments or decrees in 



any of the district courts, an appeal, where 
the matter in dispute, exclusive of cosfs,. 
shall exceed fhe sum or value of fifty dollars, 
shall be allowed in the circuit court," the 
supreme eoiu^t, in the above case, say, made 
no alterations in the law of 1789, as it re- 
spects appeals to the circuit court, except in 
reducing the sum or matter in controversy 
from three hundred, to fifty dollars, on which 
such appeals shall be allowed. [U. S. v. Cox] 
11 Pet [36 U. S.] 166. 

The appeal must be dismissed on both 
grounds talcen in the motion. 



1 [Reported by Hon. John McLean. Circuit 
Justice.] 



Case No. 16,336. 

UNITED STATES v. HAYWABD. 

[2 Gall. 485.] i 

Circuit Courl, D. Massachusetts. Oct. Term, 
1815. 

Nonimportation Acts — Repeals— Information's 
— Neutral Vessels— Bdkden of Puoof — Port 
IS Possession op Enemy — Cases of Accident 
and Distress. 

1. The repealing clauses in the act of 1814, c. 
115 [2 Story's Laws, 1412; 3 Stat. 123, c. 56], 
did not operate strictly as repeals of the act of 
March 1, 1809, c. 91 [2 Story's Laws, 1114; 2 
Stat. 528, c. 24], so far as revived by the act of 
March 2, 1811, c. 96 [2 Story's Laws, 1187; 2 
Stat. 651], hut as exceptions to the general pro- 
visions of those acts in favor of British goods em- 
ported in neutral vessels. 

2. In an information on those acts, for an im- 
portation of goods in a vessel not neutral, quaere, 
if it be necessary to negative in the information 
the neutrality of the vessel. 

3. A traverse to an averment, in such an in- 
formation, that lie goods were imported in a 
vessel not neutral, merely in the negative is bad. 

4. On whom the burthen of proof lies in cases 
within the exceptions of a statute prohibition, 
in cases of negative allegations, the burtlien of 
proof rests on the party holding the affirmative, 
especially where the facts He particularly in his 
in-ivity and knowledge. See 1 Greeiil. Ev. §§ 
79, 80, and eases there cited. 

[Cited in U. S. v. Twenty-Five Cases of 

Cloths, Case No. 16,563.] 
[Cited in Doe v. Burnham, 31 N. H. 430; 

Raynor v. State, 62 Wis. 298, 22 N. W. 

434; State v. Adams, 6 N. H. 534; State v. 

McGlynn, 34 N. H. 426; State v. Perkins, 53 

N. H. 437; State v. Whittier, 21 Me. 349.] 

5. The burthen of proof of the vessel's being 
neutral, in an information on the statutes be- 
fore recited, rests on the claimant. 

6. By the conquest and occupation of Castine 
bv the enemy, that territory passed under the 
temporary allegiance and sovereignty of the 
enemy; and of course, the sovereignty of the 
United States was. during the same period, sus- 
pended, and the laws of the United States could 
no longer be rightfully enforced there. Castine, 
during such occupation, was not a port of the 
United States with reference to the non-importa- 
tion acts. Therefore, the bringing of British 
goods from Halifax to Castine, during that oc- 
cupation, was not an offence against those acts. 
See, as to what the phrase "foreign port" means^ 
The Eliza [Case No. 4,346]; The Rhadmanthe^ 
1 Dod. 201. 

[Cited in U. S. v. Stark, Case No. 16,378.] 
[Cited in Waiso^ v. Stone, 40 Ala, 451.] 

1 [Reported by John Gallison, Esq.] 
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7. No person can lie permitted to set up the de- 
fence, that goods unladen within the 27th sec- 
tion of the act of March 2, 1799, c. 128 [Story's 
Laws, 597; 1 Stat, 648, c 22]. were unladen by 
unavoidable accident, necessity or distress, un- 
less he has made the requisite proofs thereof stat- 
ed in that section, before the collector, or has 
been prevented by inevitable accident, &c., from 
furnishing such proofs. . 

8. It is no legal evidence of such proofs having 
been furnished to the collector, that he has ad- 
mitted the goods to entry; nor is such entry any 
legal evidence of the existence of such accident, 
necessity or distress. The belief of the col- 
lector is no legal evidence of tiie existence of 
such accident, necessity or distress. The pre- 
sumption, which the law makes in favor of the 
good faith and integrity of the collector, is for 
his own protection; but it can, in no respect, 
vary the rights of third persons, or change the 
general rules of evidence applicable to such 
rights. 

[Cited in Bottomley v. U. S., Case No. 1,688.] 

9. It is a good defence imder the 50th section 
and 92d section of the act of March 2, 1799, c' 
]28 [1 Story's Laws, 573; 1 Stat. 627, c. 622], 
that the party has been prevented, by inevitable 
accident, necessity or distress, from complying 
with the requisitions thereof. But such defence 
is not allowable under a plea, which simply puts 
in issue a denial of the facts constituting a for- 
feiture within those sections. 

[Distinguished in TJ. S. v. The Sarah B. Har- 
ris, Case No. 16,223.] 

10. If the ijroper port of entry for the district 
be in possession of the enemy, the collector of 
the customs has a right to remove the custom- 
house to some other convenient port within the 
district^ and there to admit vessels to entry. If 
an unlivery of a foreign vessel, at the port of 
entry for the district, become impossible from 
the port being in possession of the enemv, and 
such unlivery be indispensable for the preserva- 
tion of the property, it may be lawfuUv made at 
a port of delivery only. 

[Cited in Devato v. Bight Hundred and Twen- 
ty-Three Barrels of Plumbago, 20 Fed. 514.] 

11. What constitutes a case of unavoidable ac- 
cident, necessity or distress. An imminent and 
immediate danger of capture, &c. constitutes 
such a case; but not if the danger be remote, or 
not instant and pressing. To authorize an un- 
lading under the 27th section of the act of 2d 
March, 1799, as in a case of accident, necessity 
or distress, the danger of capture must act di- 
rectly on the goods or vessel, and the circum- 
stances must be such, as render an immediate 
unlading indispensable to the safety of the goods, 
and not merely such as render it hazardous or im- 
practicable to carry the goods to their port of 
destination. 

[Error to the district court of the United 
States for the district of Massachusetts.] 

This was a writ of error from the district 
court of Massachusetts, upon an information 
in rem against one hundred and forty-nine 
packages of goods seized upon land for an 
alleged illegal importation into the United 
States. The information contained six 
counts. The first alleged, that the goods, be- 
ing articles the importation whereof into the 
United States, in any other than neutral 
vessels, was prohibited by the act entitled 
"An act to interdict the commercial inter- 
course between the United States, &c." 
(March 1, 1809, c. 01 [2 Story's Laws, 1114; 
2 Stat. 528, e. 24]), were imported in some 
vessel not being a neutral vessel, the name 
26FED.OAS 16 



whereof was unknown to the district attor- 
ney, into the United States, to wit, the dis- 
trict of Penobscot, from a place situated in 
a colony and dependency of Great Britain, 
to wit, from some .place in Nova Scotia, 
against the statutes in such case made and 
provided. March 1, 1809, c. 91 [2 Story's 
Laws, 1114; 2 Stat 528, c. 24]; May 1, 1810, 
c. 56 [2 Story's Laws, 1169; 2 Stat 605, c. 
39]; March 2, 1811, c. 96 [2 Story's Laws, 
1187; 2 Stat 651, c. 29]; April 14, 1814, c. 
115 [2 Story's Laws, 1412; 3 Stat' 123, c. 
56]. The second alleged, that after the 
an-ival of said vessel from a foreign port 
within the limits of the United States, to 
wit, the district of Penobscot, and before 
the said vessel had come to the proper place 
for the discharge of her cargo or any part 
thereof, and before she was duly authorized 
by the proper officers of the customs to 
unlade the same, the said goods were un- 
laden from out of said vessel for some .pur- 
pose, without any unavoidable accident, ne- 
cessity or distress of weather, against the 
statute, &c. March 2, 1799, c. 128, § 27 [1 
Story's Laws, 597; 1 Stat. 648, c. 22]. The 
third alleged, that the goods were imported 
into the United States, from a port or place 
in the actual possession of Great, Britain, 
in certain vessels, which were not, at the 
time of said importation, neutral vessels, 
and the said goods not being a part of the 
cargo of American vessels, which had 
cleared out for the Cape of Good Hope, &c. 
prior to the 10th of November, 1810, against 
the statutes, &c. March 1, 1809, c. 91 '[2 
Story's Laws, 1114; 2 Stat 528, c. 24]. The 
fourth alleged, that the goods, being foreign 
goods, subject to duties upon importation, 
were brought from some foreign port or 
place into the United States, to wit the dis- 
trict of Penobscot in other manner than bj' 
sea, the same not having been brought into 
or through any district in the northern, 
northwestern, or western boundaries of the 
United States, adjoining to the dominions 
of Great Britain in Upper and Lower Can- 
ada, nor into or through any district on the 
river Ohio or Mississippi, against the stat- 
ute, &e. March 2, 1799, c. 128, § 92 [1 Story's 
Laws, 597; 1 Stat 648, c. 22]. The fifth al- 
leged, that the goods, being liable to duties, 
were imported into the United States, from 
some foreign port or place, and 'were after- 
wards unladen and delivered from the ves- 
sel in the district of Penobscot without a 
special license or permit, against the stat- 
ute, &c. March 2, 1799, e. 128, § 50 [1 Sto- 
ry's Laws, 617; 1 Stat 665, c. 22]. The 
sixth alleged, that the goods, being of for- 
eign growth and liable to duties, and not 
having been brought into or through any 
district on the northern, northwestern or 
western boundaries, of the United States, 
&c. were brought in some^ vessel from some 
foreign port or place into the disti'iet Oi 
Penobscot, and there unladen and landed 
from said vessel at a port other- than a port 
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directed by the act of congress made and 
passed on the 2d of March, 1799, entitled 
"An act, &e." to wit, at a port called Or- 
rlngton, in said district of Penobscot, 
against the statute, &e. March 2, 1799, c. 
12S, § 92 [1 Story's Laws, 656; 1 Stat. 697, 
c. 221. 

To the first count the claimant pleaded, 
that the goods were imported into the dis- 
trict of Penobscot, on the 9th of November, 
1814, in a neutral vessel called the Christi- 
na, without this, that the goods were laden 
and put on board of a vessel, not being a 
neutral vessel, with the knowledge of the 
master and owner of said vessel, and with 
intent to import the same into the United 
States, and that the same were imported 
in pursuance of such intention into the dis- 
trict of Penobscot in said vessel, as the 
United States had alleged, and thereof put 
himself upon the country: and the United 
States did the like. 

To the second count he pleaded, that the 
goods were not unladen from any vessel for 
any purpose in the district of Penobscot, be- 
fore the said vessel had come to the proper 
place for the discharge thereof, without any 
unavoidable accident, necessity or distress 
of weather, in manner, &c.; and thereof 
put himself on the country: and the United 
States did the like. To the third he plead- 
ed, that the goods were not imported into 
the United States from a port or place in 
the actual possession of Great Britain, in 
vessels, which were not, at the time of such 
importation, neutral vessels in manner, &c.; 
and thereof put himself on the country: 
and the United States did the like. To the- 
fourth he pleaded, that the goods were not 
brought from some foreign place into the 
district of Penobscot in other manner than 
by sea, contrary to the form of the stat- 
ute, in manner, &c.; and thereof put him- 
self upon the country: and the United 
States did the like. To the fifth he pleaded, 
that the goods were not unladen and deliv- 
ered without a special license or permit in 
manner, &e.; and thereof put himself on the 
country: and the United States did the 
like. To the sis.th he pleaded, that the 
goods were not unladen and landed from said 
vessel, in which they were imported from 
said foreign port, at a port other than a 
port directed by said act of congress, or 
any other act or law of the United States, 
in manner, &c.,- and of this, he put -himself 
upon the country: and the United States 
did the like. 

Upon the trial in the district court all the 
issues were found in favor of the claimant, 
and the cause came to the circuit court upon 
a bill of exceptions, tendered and sealed at 
the trial. There was a mass of testimony 
and documents attached to the bill of &x- 
<ieptions, from which such facts and circum- 
stances only are abstracted, as materially 
affect or explain the opinion of the court. It 
appeared, that Castine was taken possession 
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of by the British troops, on the first of Sep- 
tember, 1814, and was held in their posses- 
sion until after the treaty of peace. After 
taking possession, the governor of Nova 
Scotia issued a proclamation claiming tho 
whole country east of the Penobscot i*iver,as 
attached to the British sovereignty by right 
of conquest. Orrington is on the east side of 
the river, but had never surrendered to the 
British arms, and always continued to as- 
sert and claim its American rights and privi- 
leges, and to obey the laws of the United 
States. After the capture of Castine, the 
collector removed the customhouse to Hamp- 
den, on the west side of the river, and there 
continued until the treaty of peace. The 
goods in question were bought in Halifax, 
Nova Scotia, on the first of October, 1814, 
by a Mr. John Nyman, who afterwards at 
Hampden, on the 11th of Nov. 1814, made 
a bin of sale of them to the claimant. How 
or when the goods were brought from Hali- 
fax did not distinctly appear; but they were 
found on land at Orrington, about the begin- 
ning of the same month of November, and 
were there seized, and soon afterwards re- 
leased from seizure. They were then ship- 
ped on bokrd of a small sloop, called the 
Christina, commanded by a air. "William P. 
Unger, and transferred to Hampden, and 
were there, on or about the ninth of Novem- 
ber, admitted to an entry by the collector of 
the district, as foreign goods imported in a 
foreign vessel from Orrington, and accord- 
ingly the foreign duties were secured, as in 
ordinary cases of importations from foreign 
ports. The sloop was American built, and 
was, until the 14th of October, 1814, en- 
rolled and licensed for the coasting trade in 
the district of Penobscot, by the name of the 
Union. On that day, she was sold to Mr. 
Unger, the master, who called himself a 
Swedish subject, although it was in proof, 
that he had been for several years domiciled 
in the United States. At the time of the 
transportation of the goods, the sloop was 
navigating under a pass from Mr. Soder- 
strom, the Swedish consul, dated the 14th 
of the same October, and recognising her as 
entitled to the benefits of the Swedish flag, 
but her crew, with the exception of the mas- 
ter, were all Americans. 

The directions of the judge, who tried the 
cause, are thus stated in the bill of excep- 
tions: "The district judge did declare and de- 
liver his opinion to the jury underthe first and 
third counts aforesaid, that upon the evmence 
aforesaid they were bound to consider Or- 
rington as in possession of the United States, 
and the bringing of the said goods, claimed 
by said Hayward, from said Orrington to 
Hampden, was not a violation of either of 
the acts on which the first and third counts 
in the information were founded, whatever 
might be the national character of the ves- 
sel, in which the said goods were so brought; 
that if the goods were brought to Orrington 
from a British port in a vessel not neutral, 
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they were liable to forfeiture, but that it -was 
incumbent on the United States to prove to 
the satisfaction of the jury, that the vessel, 
in which the goods might have been brought, 
was not neutral; that Castine was to be 
considered as a foreign port, and that it 
was not suffidient, as to all the purposes of 
this libel, to entitle tlae United States to a 
verdict on these counts, to prove that the 
goods were brought from Halifax, a place 
in a British colony, to Castine, and with 
these directions he left the evidence upon 
the first and third counts to the jury. And 
the said judge did, then and there, deliver 
his opinion, and direct the said jury, that, 
under the other counts, it being admitted 
that the goods claimed were purchased at 
Halifax, in the province of Nova Scotia, and 
soon after found at Orrington, it was a fair 
presumption, that the goods were imported 
into Orrington from Halifax, no account or 
explanation being given by the claimant; 
that the goods must have been brought 
thither either by land or by sea; if by land, 
they were liable to forfeiture under the 
fourth count; if by sea, the goods were liable 
to forfeiture under the second, fifth and 
sixth counts, unless the case should be found 
by the jury to be a case within the purview 
of the 27th section of the act, entitled 'An 
act to regulate the collection of duties upon 
imports and tonnage,' and they should ac- 
quit the goods upon the ground of unavoida- 
ble accident, necessity, or distress of weath- 
■ er, according to the terms of the exception 
contained in that section of the said act, 
which the jury might do, although the spe- 
cific evidence of such unavoidable accident, 
necessity or distress of weather, which is 
pointed out by the said twenty-seventh sec- 
tion of the said act, had not been shown on 
the trial; and that, if the jury should so ac- 
quit the goods, upon the said last mentioned 
grounds, on the second count, it would be 
their duty to acquit them also upon the fifth 
and sixth counts in the information; that as 
the goods had been admitted to an entry by 
the collector at Hampden, it would be com- 
petent for the jury to presume from that cir- 
cumstance, not only that the goods were un- 
laden through unavoidable accident, neces- 
sity, or distress of weather, but that notice 
thereof was given to the collector at Hamp- 
den, and oath made before the said collector^ 
agreeably to the requisition of the twenty- 
seventh section of the act aforesaid, though 
such presumption might indeed be repelled 
by facts and circumstances, given or appear- 
ing in evidence in the cause. And the said 
judge did, then and there, fiirthermore de- 
liver it as his opinion, and accordingly direct 
the jury, that inasmuch as the government 
of the United States had, prior to the im- 
portation in question, manifested by a proc- 
lamation from the president of the United 
States, and by a repeal of the non-importa- 
tion acts theretofore existing, a strong dispo- 
sition to encourage importations of merchan- 



dize in neutral vessels; and as there was ex- 
isting, at the time of this importation, a 
blockade by the enemy of all the ports in 
the eastern country, and as the" only port of 
entry in. the district of Penobscot was then 
actually in the military possession of the 
enemy, whereby the approach of neutral ves- 
sels to the ports in that section of the coun- 
try in the usual and ordinary course was 
renderrMi extremely hazardous, if not actual- 
ly impracticable; an emergency arising from 
such a state of things might, in reference to 
the importation in question, fairly be -con- 
sidered by the jury, as constituting a ease 
of unavoidable 'accident, necessity, and dis- 
tress,' within the fair intent and meaning of 
the exception in the 27th section of the fact 
before mentioned. And if the jury should 
find reason to bdieve that the goods in ques- 
tion were, under such circumstances, con- 
sidered by the collector as innocentiy or ex- 
cusably landed at Orrington under the 27th 
section of the act aforesaid, and were there- 
upon admitted to entry, that condemnation 
could not now be had in this prosecution, for 
that cause. And with the above directions, 
as to the second, fourth, fifth and sixth 
counts to the jury, the said judge left with 
them the cause." 

Mr. Blake^ Dist Atty., argued in support 
of the exceptions, and Preseott & Hubbard, 
contra. 

Blake & Richardson, for the United States. 
Preseott & Hubbard, for claimant. 

STORY, Circuit Justice. Several excep- 
tions have been taken in the argument to 
the directions of the court It is contended 
in behalf of the United States, that the 
charge as to the first and third counts is er- 
roneous, (1) because, under the circumstan- 
ces, it was not incumbent on the United 
States to prove, that the vessel, in which the 
goods might have been brought, was not neu- 
tral; (2) because it was sufficient to main- 
tain these counts, to prove that the goods 
were brought from Halifax to Castine. 

In order to understand the first of these 
objections, it is necessary to review the pro- 
visions of the acts, upon which these counts 
are foimded. The act of the 1st of March, 
1809, c. 91, § 4 [2 Story's Laws, 1114; 2 Stat. 
528, c. 24], provides, that "it shall not be law- 
ful to import into the United States, or the 
territories thereof, any goods, wares or mer- 
chandise whatever from any port or place 
situated in Great Britain or Ireland, or in 
any of the colonies or dependencies of Great 
Britain, nor from any port or place situated 
in France, or in any of her colonies or de- 
pendencies, nor from any port or place in the 
actual possession of either Great Britain or 
France. Nor shall it be lawful to import in- 
to the United States, or the territories thereof, 
from any foreign port or place whatever, any 
goods, wares or merchandise whatever, being 
of the growth, produce or manufacture of 
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France, or of any of lier colonies or depend- 
encies, or being of the growth, produce or 
manufacture of Great Britain or Ireland, or 
any of the colonies or dependencies of Great 
Britain, or being of the growth, produce or 
manufacture of any place or country in the 
actual possession of either France or Great 
Britain."— The first clause, therefore, pro- 
hibits the importation of any goods whatever 
from the British dominions and possessions, 
and on this the first and third counts are 
founded. The only substantial difEerence be- 
tween these counts is, that in the first the 
goods are alleged to be imported from a 
place in a colony or dependency of Great 
Britain; in the third, from a place in the 
actual possession of Great Britain. The sec- 
ond clause prohibits the importation of goods 
of British growth or manufacture, from any 
foreign port or place whatever. This act 
was repealed, as to Great Britain, by the 
president's proclamation issued xmder the 
11th section of the act, which repeal was 
confirmed by the act of the 28th of June, 
1809, c, 9; and the whole act expired by its 
own limitation on the first day of May, 1810. 
The act of 1st of May, 1810, c. 56, § 4 [2 Sto- 
ry's Laws, 1169; 2 Stat. 605, c. 39], author- 
ized the president to revive certain sections 
(including that already recited) against Great 
Britain or France, in case of a revocation of 
the edicts of either, which violated our neu- 
tral commerce. And accordingly, by the 
president's proclamation, these sections were 
' revived against Great Britain, to take effect 
on the 2d of February, 1811; and the act of 
2d of March, 1811, c. 96, § 3 [2 Story's Laws, 
1187; 2 Stat. 651, c. 29], confirmed this re- 
vival, and directed these sections to be im- 
mediately carried into effect "against Great 
Britain, her colonies and dependencies." 
These sections accordingly remained in full 
force, until by' the act of 14th of Aprfl, 1814, 
c. 115 [2 Story's Laws, 1412; 3 Stat. 123; c. 
56], it was enacted, "that so much of any act 
or acts, as prohibits the importation of goods, 
wares or merchandise, of the growth, prod- 
uce or manufacture of Great Britain or Ire- 
laud, or of any of the colonies or dependen- 
cies thereof, or of any place or country in 
the actual possession of Great Britain, and 
so much of any act or acts as prohibits im- 
portation into the United States or the terri- 
tories thereof, in neutral ships or vessels, 
from any port or place situated in Great Brit- 
ain or Ireland, or in any of the colonies of. 
Great Britain, be and the same is hereby re- 
pealed," with a proviso, prohibiting any im- 
portation of goods, the property of the ene- 
mies of the United States. 

Much difficulty has resulted from this in- 
artificial mode of legislation. It is often- 
times a subject of peculiar embarrassment, 
as well as delicacy, to give a consistent con- 
struction to language so loose, as that em- 
ployed to designate the revival and repeal 
of the above mentioned acts. The language 
of the provisions of the act of 1809, c. 91 [2 



Story's Laws, 1114; 2 Stat 528, c. 24], is di- 
rected against Great Britain and France, 
their colonies and dependencies, and places 
in the actual possession of eitlier. The act 
of 1811, c. 96 [2 Story's Laws, 1187; 2 Stat. 
651, c. 29], revives these provisions as to- 
"Great Britain, her colonies and dependen- 
cies" only, leaving out the words "places in 
the actual possession of Great Britain." To^ 
give any construction, therefore, to this act,, 
we must in fact strike out of the act of 1809, 
every word relating to France, her colonies 
and dependencies, and ■ perhaps also to all 
places in the actual possession of France or 
Great Britain. This is indeed a perilous pro- 
cedure, and it is not quite certain, that it 
can, in all cases, be "donCj and yet preserve- 
the sense and integrity of the text. But the 
act of 1814, c. 115 [2 Stery's Laws, 1412; 3- 
Stat. 123, e. 56], is yet more embarrass- 
ing. The first clause, which has been cited, 
explicitly repeals the second clause of the 
fourth section of the act of 1809, c. 91 [2 
Story's Laws, 1114; 2 Stat. 528, e. 24]. And 
yet it is very clear from the proviso, that the 
legislature meant to except importations up- 
on account of the enemies of the United 
States. British goods imported into the Unit- 
ed States during the war, upon British ac- 
count, must still be deemed within the pen- 
alties of the act of 1S09, (and of course the 
act must remain in force for. tliis pxirpose,> 
as wen as be subject to the forfeitures aris- 
ing from the law of war. 

In respect to the second repealing clause 
of the act of 1814, there is yet more diffi- 
culty; for there is no part of any act of con- 
gress, which, in terms, prohibits importa- 
tions in neutral vessels, from Great Britain, 
her colonies or dependencies. Construing the 
clause, therefore, in its literal sense, it is ut- 
terly void, for there is no descriptio rerum, 
if I may so say, to which it can attach. To 
give it any legal effect, we must construe it,, 
not as a repeal of any existing provision, but 
as a qualification or exception, enabling neu- 
tral vessels, notwithstanding the existing- 
laws, to import goods from Great Britain and 
her colonies. And, in this view, it operates 
as a proviso upon the first clause of the 
fourth section of the act of 1809, c. 91. In 
aid, therefore, of the manifest intention of 
the legislatiure, however incautiously ex- 
pressed, we must deem both of the repealing- 
dauses of the act of 1814, e. 115, not as re- 
peals of the act of 1809, but as positive ex- 
ceptions to the general provisions of that act. 
Upon any other construction, the act of 1809- 
would be completely repealed, even as to- 
cases directly excepted from the repealing- 
clauses, to wit, importations in vessels not 
neutral, and of goods the property of ene- 
mies. But, upon the construction now stat- 
ed, all the words have an effect, and the ob- 
jection urged at the argument is avoided, 
(viz. that British and American vessels are 
not now authorized to import British goods> 
because, by the treaty of peace, the charac- 
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ter of enemy is extinguislied, and the Brit- 
ish and Americans must be held neutral to 
€aeh other. 

Having thus settled the construction .of the 
acts, on which the first and third counts are 
foimded, we may now recur to the objections 
4ilready stated to the charge of the court. 

The first objection depends upon the solu- 
tion of the point, upon whom the burthen of 
proof rested, as to the neutrality of the ves- 
sel, in which the goods were imported. It 
is very doubtful, whether it was necessary, 
in the coimt, to allege that the goods were 
imported in a vessel not neutral; for the 
genei*al rule of law is, that it is sufficient to 
negative the exceptions in the enacting clause 
of a statute, and exceptions, which come in 
by way of proviso, or in subsequent stat- 
utes, are properly ifiatter of defence for the 
■defendant. Rex v. Jarvis, 1 Burrows, 148, 
1 East, 643, note; Spieres v. Parker, 1 Term 
R. 141; Rex v. Stone, 1 East, 639; Rex v. 
Pemberton, 2 Burrows, 1035. The present 
<iase seems to fall within the rule, and is 
not easily, if at aU, distinguishable. But it 
is not necessary to decide this point, because 
the coimt does, in fact, negative the vessel's 
being neutral. 

It is argued on behalf of the United States, 
that, notwithstanding the averment, the de- 
fendant is bound to prove the affirmative, ' 
because in his first plea he has expressly al- 
leged, that the goods were imported in a neu- 
tral vessel, caUed the Christina. But this 
averment is mere inducement to a traverse 
of the averment in the first count In gen- 
■eral, the inducement to a traverse is not of 
itself traversable; much less is the matter 
of it- to be proved in any issue founded upon 
the traverse. In the present case, the trav- 
■erse was intended to deny the whole of the 
material averment in the count, and accord- 
ingly it concludes to the country. To be 
sure, it was open to the objection of being 
too broad in its terms, and not sufficiently 
pointed to the averment in the count, and per- 
haps also of putting in issue a negative alle- 
gation; but. these objections were available 
only upon demurrer, and the attorney for the 
United States, by joining the issue, has waiv- 
■ed the benefit of them. By the mere shape 
of the pleadings, therefore, the onus probandi 
is not thrown upon the claimant. 

Is it thrown upon him by the rules of law 
applicable to a case of this nature? In gen- 
-eral, the party claiming a forfeiture or pen- 
alty is bound to make out his ease precisely. 
Nor it is a necessary exception, that it m- 
volves the proof of a negative allegation. 
I<'or if the law presuine the affirmative, the 
party may still be put to the proof of the 
negative. Gilb. Ev. 146; Wilson v. Hodges, 
2 Bast, 312; Frontine v. Frost, 3 Bos. & P. 
302. Therefore, if the charge consist In a 
criminal neglect of duty, as the law pre- 
sumes the affirmative, the burthen of proof 
of the contrary is thrown on the other side. 
■Williams v. East India Co., 3 East, 192; Bud. 



N. P. 198; Frontine v. Frost, 3 Bos. & P. 
302. But in other cases, as where the nega- 
tive does not admit of direct proof, or the 
facts lie more immediately within the knowl- 
edge of the defendant, he is put to his proof 
of the affirmative. And where the general 
facts, which constitute a forfeiture within a 
statute, are proved, and there are exceptions 
to its operation in particular cases, the bet- 
ter opinion certainly is, that the party, who 
would avail himself of the exception, must 
prove it; although from the forms of plead- 
ing it may be necessary to negative every ex- 
ception in the indictment or information. 
Such negative allegation is, in such cases, to 
■ be repelled by affirmative proof on the other 
side. Therefore, in an action on the game 
laws, (which must negative that the party 
has any of the qualifications of the statute) 
it is not incumbent on the plaintiff to prove 
the disqualifications of the defendant; for 
this is negative matter, and the affirmative 
comes more properly- in the defence. Rex 
V. Stone, 1 East, 639; Frontine" v. Frost. 3 
Bos. & P. 307, note b; Rex v. Crowther, 1 
Term R. 125; Spieres v. Parker, Id. 141; £.t- 
torney General v. Sheriff, Forrest, 43; Rex 
V. Turner, 5 Maule & S. 206. 

Let us compare the present case with these 
rules. The act of 1809 prohibited all im- 
porations of goods from British ports. The 
act of 1814 excepted importations from Brit- 
ish ports in neutral vessels. From the evi- 
dence in the case it does not appear, that the 
plaintiffs knew in what vessel the importa- 
tion was made, but this was a fact peculiar- 
ly within the knowledge of the defendant. 
Besides, the fact of importation being prov> 
ed, from a British port into the port of Or- 
rington, (which must be taken as a necessary 
preliminary, so far as respects this part or 
the charge of the court) the case fell witQin 
the general words of the act of 1809, and the 
exception, that they were imported in a neu- 
tral ship, was properly matter of defence. 
The law did not presume that the vessel was 
neutial in favor of the defendant. The 
charge was not against the defendant per- 
sonally of a criminal neglect of duty, hut 
against the goods only, of a positive act, to 
wit, 9.n illegal importation. And to call up- 
on the plaintiffs to prove that the vessel was 
not neutral, was to require the proof of a 
negative allegation, which the plaintiffs had 
no means in their power to prove, and proots 
of the contrary of which, if they existed, 
were within the reach of the defendant I 
cannot distinguish the present case in prin- 
ciple from those, which have been decided on 
the game laws. There, the declaration must 
allege, that the defendant is not duly quali- 
fied, negativing specifically all the exceptions 
of the statute; and yet it seems admitted, 
that if the act of killing game be proved, the 
burthen of proof of his being within the ex- 
ceptions of the statute is thrown on the de- 
fendant. It is perhaps not easy to reconcile 
with these decisions some of the general doc- 
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trines stated in some of tlie authorities. 
Sucb, for instance, as the doctrine, that wher- 
ever the charge involves criminality, the Jaw 
will not easily suppose it; and therefore, if 
the charge contains a negative, the law will 
presxune the affirmative without proof, if 
this were universally true, then, under the 
game laws, the proof of the not being quali- 
fied ought to be shown by the plaintifiS, for 
the charge is clearly of a criminal nature. 
Without pretending to reconcile all the dicti 
in the books, it seems to me, that in respect 
to negative allegations, the reasonable inile 
is, that the burthen of proof shall rest on the 
party, who holds the affirmative; and espe- 
ciaUy where the facts are peculiarly within 
his privity and cognizance: and that this rule 
applies more strongly, where the party seeks 
to shelter himself under an exception, which 
was not incorporated into the original pro- 
hibition of the statute creating the offence. 
See Attorney General v. Sheriff, Forrest, 43. 
An exception may, perhaps, properly hold, 
where the charge substantially consists in a 
criminal neglect or omission of duty. It 
seems to me, therefore, that the burthen of 
proof, in the case at bar, that' the vessel in 
which the goods were imported was neutral, 
lay on the claimant and not on the United 
States, and that in this respect the charge of 
the learned judge was erroneous. 

The second objection is, that the court di- 
rected the jury, that Castine was, imder the 
circumstances, a foreign port. By ''foreign 
port," as the terms are here used, may be 
imderstood a port within the dominions of a 
foreign sovereign, and without the dominions 
of the United States. The port of Castine 
is the port of entry for the district of Penob- 
scot, and is within the acknowledged terri- 
toiy of the United States. But, at the time 
referred to in the bill of exceptions, it had 
been captured, and was in the open and ex- 
clusive possession of the enemy. By the 
conquest and occupation of Castine, that ter- 
ritory passed under the allegiance and sov- 
ereignty of the enemy. See Dod. 451. The 
sovereignty of the United States over tlie 
territory was, of couree, suspended, and the 
laws of the United States could no longer 
be rightfully enforced, or be obligatory upon 
the inhabitants, who remained and submit- 
ted to the conquerors. Castine, therefore, 
could not, strictly speaking, be deemed a 
port of the United States; for its sovereignty 
no longer extended over the place. Nor, on 
the other hand, could it, strictly speaking, be 
deemed a port within the dominions of Great 
Britain, for it had not permanently passed 
under her sovereignty. The right which ex- 
isted was the mere right of superior force, 
the allegiance was temporary, and the pos- 
session not that firm possession, which gives 
to the conqueror plenum dominium et utile, 
the complete and perfect ownership of prop- 
erty. It could only be by a renunciation in 
a treaty of peace, or by possession so long 
and permanent, as should afford conclusive 
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proof, that the territory was altogether aban- 
doned by its sovereign, or had been irretriev- 
ably subdued, that it could be considered as 
incorporated into the dominions of the Brit- 
ish sovereign. Until such incorporation, by 
a recapture or repossession, the territory 
would be entitled to the full benefit of the 
law of postliminy. If then by the term "for- 
eign port" were intended a port absolutely 
within the dommions of a foreign sovereign, 
and incoi"p orated into his realm, it might be 
very doubtful, if the direction of the court 
could be sustained. But it seems to me. 
that taking the whole direction together, in 
reference to the first and third coimts, it 
meant no more, than that Castine, being in 
the possession of the enemy by right of con- 
quest, it was no longer to be considered as a 
port of the United States, with reference to 
the non-importation acts, but that, so far as 
respected the obligatory force of the laws of 
the United States, it was to be considered a 
"foreign port," or port "extra ligeantiam rei- 
publicse." And in this view the direction 
may well, in point of law, be supported. 

This leads me to the third objection, viz. 
that the bringing of the goods from Halifax 
to Castine was sufficient to all purposes, 
to entitle the United States to a verdict on 
the first and third counts, whereas the court 
directed the jury to the contrary. Without 
stopping to examine, whether the single 
fact of bringing the goods from Halifax to 
Castine was of itself, "to all the purposes 
of this libel," sufficient to entitle the Unit- 
ed States to a verdict on these counts, as 
the opinion guardedly expresses it, let ns 
attend to the substance of the objection. 
It rests altogether upon the assumption, 
that Castine was to be deemed a port of 
the United States, in which the laws had 
their full operation, notwithstanding it was, 
at the time of the supposed importation, in 
the actual possession of Great Britain. 
This position, however, is utterly inadmis- 
sible upon every principle of the law of na- 
tions. By the conquest and occupation, the 
laws of the United States were necessarily 
suspended in Castine; and by their surren- 
der the inhabitants became subject to such 
laws, and such laws only, as the conquer- 
ors chose to impose. No other laws could, in 
the nature of things, be obligatory upon 
them,- for where there is no protection or 
sovereignty, there can be no claim to obe- 
dience. This objection, therefore, must be 
also overruled. 

The next exception is to the instruction 
of the court to the jury in respect to the- 
second, fifth and sixth counts. It Is ar- 
gued, that this instruction is erroneous, be- 
cause the court directed the jury: (1) That 
the jury might acquit the goods upon the- 
ground of unavoidable accident, necessity 
or distress of weather, although the specffie 
evidence thereof, which is pointed out in 
the 27th section of the collection act (March 
2, 1799, c. 128), had not been shown on the 
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•trial. (2) That, as the goods had heen ad- 
mitted to an entry by the collector, they 
might presume from that circumstance, not 
only that the goods Tvere unladen through 
unavoidable accident, necessity or distress 
of weather, but that notice thereof was 
given to the collector at Hampden, and oath 
made before him agreeably to the requisi- 
tions of the 27th section of the collection act 
of 2d of March, 1799, c. 128, whereas no such 
presumption could be legally made. (3) 
That if they should acquit the goods upon 
the ground of unavoidable accident, neces- 
sity or distress of weather, upon the second 
count, it was their duty to acquit them al- 
so upon the fifth and sixth counts, where- 
as no such legal consequence followed. (4) 
That considering the president's proclama- 
tion inviting neutral trade, the repeal of the 
non-importation acts, the blocliade of the 
whole eastern coast of the United States 
by the enemy, the military possession of 
Oastine by the enemy, which was the only 
port of entry of the district of Penobscot, 
,whereby the approach of neutral vessels 
was rendered extremely hazardous, if not 
impracticable; an emergency arising in 
such a state of things might, in reference 
to the importation in question, be deemed 
as a case of unavoidable accident, necessi- 
ty and distress, within the intent and mean- 
ing of the said 27th section of the act afore- 
said. 

To understand these objections, it will be 
necessary to advert to the acts, upon which 
the second, fifth and sixth counts are found- 
ed, and to the points put in issue by the 
pleadings to the same counts. The second 
is founded on the 27th section of the act of 
2d of March, 1799, e. 128, which provides, 
that if, after the arrival of any. ship laden 
with foreign goods and bound to the Unit- 
ed States, within tha limits of any of the 
districts of the United States, or within 
four leagues of the coast thereof, any part 
of the cargo shall be unladen, for any pur- 
pose whatsoever, from out of such ship, be- 
fore such ship shall come to the proper place 
for the discharge of her cargo or some part 
thereof; and shall be duly authorised, by 
the" proper officer of the customs, to unlade 
the same, the master, &c. shall forfeit, &c., 
and the goods so unladen shall be forfeited 
and lost, except in the case of some unavoid- 
able accident, necessity or distress of weath- 
er; of which unavoidable accident, necessi- 
ty or distress of weather the master, &c. 
shall give notice to, .and together with two 
or more of the officers or mariners, &c. 
on board such ship, shall make proof upon 
oath before the collector, &c. of the cus- 
toms of the district, within which such ac- 
^cident, necessity or distress shall happen, 
&e. &c. The count charges that the goods 
were sq unladen without any unavoidable 
accident, necessity or distress of weather; 
and the plea alleges, that the goods were not 
so unladen without any unavoidable acci- 



dent, necessity or distress of weather, and 
concludes to the country. This is plainly, 
a negative traverse, and would have been 
bad vipon. special demurrer, but is aided by 
the joinder of the issue. 

The first objection supposes, that the 
proofs, required to be made before the col- 
lector, of the unavoidable accident, necessi- 
ty -or distress, were indispensable prerequi- 
sites, to entitle the claimant to avail himself 
of such defence. At the argument, the in- 
clination of my mind was strongly against 
the validity of this objection. It struck me, 
that it sounded harsh, to deprive the party of 
his defence at common law, unless the 
proofs had been made pursuant to the 27th 
section of the statute. But, upon further 
reflection, that opinion has been changed. 
The prohibition of unlading goods without 
unavoidable accident, &c. was intended to 
guard the revenue against the fraudulent 
practice of smuggling. To prevent imposi- 
tions under false and frivolous pretences of 
accident, &c. it was deemed proper to in- 
terpose as a check, that the facts should be 
immediately notified and proved before the 
collector. But the whole object of the provi- 
sion would be completely defeated, if the 
party might wantonly omit to give such 
proofs, and yet avail himself of the defence. 
It seems necessary, therefore, to effectuate 
the manifest intention of the act, to hold, 
that a compliance with these requisites 
should alone entitle the party to the benefit 
of the exception. And this construction is 
corroborated by the 28th section, where the 
notification and proof, to be made before the 
collector, are incorporated into the very terms 
of the exception. 

Nor is it any hardship upon the party, to 
deprive him of a defence, which he has 
not chosen originally to set up and establish, 
and in respect to which he has been guilty 
of a culpable omission of dpty. If, indeed, 
inevitable accident, necessity or distress, 
prevent a compliance with the law, or the 
collector refuse to receive the proofs, the 
party ought not to be prejudiced, and will 
be restored to his defence. All, that is re- 
quired, is good faith and diligence. Nor are 
the proofs so made before the collector con- 
clusive upon any party. It is still competent 
to the United States to show, that the trans- 
action is founded in fraud, and that the ac- 
cident, necessity and distress, is a mere fic- 
tion ingeniously contrived to cover an ille- 
gal traffic. And, on the other hand, it is 
competent for the claimant, at the trial, to 
supply any defect of his former proofs, and 
relieve the cause from every shadow of sus- 
picion. Still, however, the law puts the 
burthen of proof of the accident, necessity 
or distress, upon the party, who would avail 
himself of the defence; and, if he has not 
complied with the directions of the act, by ^ 
making the proofs before the collector, and 
does not satisfactorily explain and excuse 
the omission, it makes a conclusive pre- 
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sumption against Mm. The opinion, there- 
fore, of the district judge, that the jury 
might acquit upon the ground of unavoid- 
able accident, necessity or distress, although 
the specific evidence stated in the act was 
not produced, though, under circumstances, 
it might he correct, is stated in too broad 
and unqualified a manner; and this ob- 
jection of the counsel for the United States 
must therefore prevail. 

The second objection seems as "well found- 
ed. The law presumes, that every public of- 
ficer does his- duty; and therefore it will not 
impute to him, without evidence, a volun- 
tary and known deviation from it; much 
less, a connivance in any illegal transactions. 
But the law does not go further, and in fa- 
vor of third persons impute to the collector 
a knowledge of all the facts attending an 
importation, of which facts he might be rea- 
sonably ignorant; much less, does it impute 
to him knowledge of a special defence, of 
which no proofs appear to have been sub- 
mitted to his inspection. And if the law 
were otherwise, the mere circumstance, that 
a collector, acting bona fide, In the discharge 
of his office, believed in the existence of such 
facts, is no legal proof or presumption of 
their actual existence before a court or jury, 
to whom the question is submitted. The 
presumption, which the law maJces in favor 
of the good faith and integrity of the col- 
lector, is for his own protection; but it can, 
in no respect, vary the rights of third per- 
sons, or change the general rules of evidence 
applicable to such rights. K the collector be 
not satisfied of the existence of any un- 
avoidable accident, necessity or distress, his 
opinion raises no legal presumption against 
the truth of the defence; nor can it be ad- 
mitted in evidence for this purpose. And the 
same mle must equally apply in the con- 
verse case. The opinions of third peraons 
are not admissible, to prejudice the rights of 
parties litigating before judicial tribunals. 
In the present case, the^ collector admitted 
the* gbods to an entry; and it is, therefore, 
a fair presumption, that, at the time, he 
knew of no illegality in the importation. 
But I cannot yield to the doctrine, that from 
this entry alone, it ig to be presumed, that 
the goods had been unladen from unavoid- 
able accident, necessity or distress, or that 
the requisite oaths, and proofs thereof, were 
made before the collector. If it had been 
shown, that such a defence had been set up 
before the collector, and that, after a full 
knowledge and inquiry, he had admitted the 
goods to entry, there might have been rea- 
son to hold, that the collector was satisfied 
of that fact; and that the requisite proofs 
were made before him. Even then his opin- 
ion would not be legal evidence of the fact 
upon the trial of this information. But the 
opinion of the learned judge of the district 
court does not contain even this qualifica- 
tion. It imputes to the entry per se a legal 
effect as evidence, which does not seem to 



me properly to belong to the act of any min- 
isterial officer. The collector may have acted 
innocently, though erroneously, in admit- 
ting the goods to entry; and it is more con- 
sistent with the facts in evidence, to pre- 
sume that he acted under a mistake of law, 
viz. that Orrington, as well as Castine, was 
a foreign port, from which goods might be 
imported into the United States; than to 
presume that the goods were unladen from 
unavoidable accident, necessity or distress, 
when there is no evidence, that such a de- 
fence was set up before him. ^Lt all events, 
if the admission to an enti-y would support 
both presumptions, the instruction to the 
jury, which confined it to one, cannot be 
supported. And upon the more general 
ground, which has been stated, I am also of 
opinion that it was erroneous. 

TVe are now led to the third objection, 
which is to the charge of the court, that if 
the goods were landed from unavoidable ac- 
cident, necessity or distress, and the jury 
acquitted them on that ground on the sec- 
ond count, they were bound to acquit them, 
also under the fifth and sixth counts. The 
fifth count is founded on the 50th section of 
the act of 2d of March, 1799, c. 128, which 
provides, that if any goods shall be unladen 
from any vessel, without a special license or 
permit, they shall be forfeited. The count 
alleges, that the goods were unladen and de- 
livered without a special license or permit. 
The plea contains a negative traverse, viz. 
that the goods were not unladen or deliver- 
ed without a special, license or permit; and 
concludes to the country; and upon this plea 
issue was joined. The sixth count is found- 
ed on the 92d section of the act of 2d of 
March, 1799, c. 128, which provides, that, ex- 
ception in certain districts, no foreign goods 
shall be brought into the United States from 
any foreign port or place in any other man- 
ner, than by sea, &c.; nor shall be landed or 
unladen at any other port," than is directed 
by the, same act, under the penalty of for- 
feiture. The count alleges, that -the goods 
were unladen and landed at a port, other 
than a port directed by the act of congi-ess. 
The plea traverses the allegation negatively, 
viz. that the goods were not unladen a"nd 
landed at a port other than a port directed 
by the said act of congress; and concludes 
to the country; and issue is joined thereon. 

It is contended on behalf of the claimant, 
that the plea of unavoidable accident, neces- 
sity or distress of weather, is a good defence 
under every provision of the revenue laws, 
whether it be specially stated in the public 
statutes or not; and in support of this ar- 
gument, the case of Peisch v. Ware, 4 Cranch 
[8 U. S.] 347, is cited, as directly in point 
To the doctrine there stated by the court, I 
cordially subscribe, "that it is unquestionr 
ably a correct legal principle, that, a for- 
feiture can only be applied to those cases, 
in which the means, that are prescribed for 
the prevention of a forfeiture, may be em- 
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ployed." And therefore, it is clear, that 
•where these means cannot he employed from 
unavoidable accident necessity or distress of 
■weather, the party is exempted from for- 
feiture under the 50th section and 92d sec- 
tion of the act of 1799. But the difficulty, in 
the present case, is not in the principle of 
law, hut in its application to the issues be- 
tween the patties on the fifth and sixth 
■counts. The single point in issue on the 
fifth count was whether the goods were un- 
laden without a permit; and on the sixth 
■count, whether they were unladen at a port 
not authorized by the act of congress. No 
•question could legally arise under those is- 
sues, as to the excuse of unavoidable ac- 
■cident, necessity or distress of weather. The 
■question was, whether the unlivery was in 
fact made without a permit, or in an unau- 
thorized port, and not whether the omission 
was excused or justified by accident or ne- 
■cessity. With reference, therefore, to the is- 
sues between the parties, the proof of un- 
avoidable accident, necessity or distress, 
could .not legally authorize an acquittal. 
Such proof was completely dehors the rec- 
■ord. The opinion of the district court on 
this point must therefore be overruled. 
There can be no doubt, that that opinion 
was delivered upon the general principle of 
law without reference to the pleadings, to 
which the attention of the court below was 
not probably directed by the counsel at the 
trial, as indeed it has not been at the argu- 
ment in this court. The point of view, in 
which that opinion has been principally con- 
tested here, is in applying the general princi- 
ple to cases within the 92d section of the 
act of 1799. 

Hitherto, the opinion of the district court 
has been considered as referring to an un- 
lading at Orrington. But, as the language 
of it is general, the counsel for the United 
States have argued, that it is too broad, and 
that the unlading at Hampden was equally 
within the purview of the second, fifth and 
sixth counts, and especially of the latter; 
because it is not a poi*t, at which vessels 
from foreign ports could be admitted to 
make an entry, nor at which foreign vessels 
•could be admitted to unlade at all. In the 
view, which has already been taken of this 
case, it may be not be absolutely necessary 
to decide this point But, as it has been 
fully argued, and there are several other 
causes, in which it is presented, in this court 
and the court below, and a decision is very 
much pressed, it may not be unfit to decide 
it By the act of congress (aiareh 2, 1799, 
c. 128, § 2), Castine is declared to be the on- 
ly port of entry for the district of Penobscot, 
and Frankfort, Bluehill, Hampden and Deer 
Island, are annexed to said district, as ports 
of delivery only. By the same act (section 
IS), no entry is to be allowed of any vessel 
from a, foreign port elsewhere than at a port 
of entry, nor any cargo to be unladen else- 
where than at a port of delivery; and none 



but ships or vessels of the United States are 
admitted to unlade, except at certain spec- 
ified ports, among which Hampden is not 
enumerated, but Penobscot is. Before the 
act of 1799, the collection of duties was reg- 
ulated by the act of 4th of August, 1790, c. 
35 [1 Stat 145]. Under this last act, Penob- 
scot was the port of entry for the district, 
and was enumerated among the ports, at 
which foreign vessels might unlade. In the 
intermediate time between the passing of 
these two acts, the township of Penobscot 
was divided by an act of the legislature of 
Massachusetts (Act Feb. 10, 1796, 2 Mass. 
Sp. Laws), into two distinct towns, and the 
southerly part of it was incorporated by the 
name of Castine, leaving the residue of the 
old town a corporation under its old name. 
It is not necessary to decide, whether Cas- 
tine, under these circumstances, was a port, 
at which foreign vessels might ordinarily 
unlade; but it is vei-y clear, that if admitted 
at all, foreign vessels must have made entry 
at Castine, for that was the only port of en- 
try for the district; and could not unlade at 
Hampden, for that was not a port of de- 
livery for this purpose. If, therefore, the 
ease fell within the ordinary rules, an en- 
try at Hampden was an illegal act, and a 
permit to unlade there equally illegal, and of 
course utterly void. But by the occupation of 
Castihe by the enemy, the laws of the Unit- 
ed States were suspended there, and it was 
no longer a port of entry for any purpose 
connected with those laws. Under such cir- 
cumstances of superior force the collector 
was bound to remove the custom-house to 
some other convenient place within the dis- 
trict He was not at liberty to refuse an en- 
try of any vessel entitled to make it, for such 
vessels had a right to unlade their cargoes 
at" the ports of delivery within the district; 
and, as the vis major prevented the exercise 
of his authority in the proper place,, the doc- 
trine, analogous to that of cy pres, applied 
to the case. Sappose Castine had been sunk 
by an earthquake, and there was a phys- 
ical, as well as moral, impossibility of mak- 
ing an entry there, could it be pretended that 
an entry could not be admitted by the col- 
lector at any other port in the district? The 
provisions of the law presuppose a moral, 
as well as physical, possibility of complying 
with them; and in this respect are directory 
to all parties; but if a literal compliance be 
impracticable from the presence of superior 
force, or unavoidable accident, necessity or 
distress, it stands excused upon the princi- 
ples of law, as well as the immutable dic- 
tates of justice. And the same observations 
apply to the unlivery at Hampden, for if it 
became indispensable for the preservation 
of the property, and the proper port was 
morally inaccessible, whether it was Penob- 
scot or Castine, or both, such unlivery would 
stand excused or justified in the same man- 
ner. Upon the supposition, therefore, that 
such an uncontrollable necessity or vis ma- 
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Jor existed, the collector's act, in admitting 
even a foreign vessel to entry, and to un- 
livery at Hampden, was not an illegal act, 
but stands completely justified. 

If then the instruction of the district court 
could he applied to the entry and unlivery 
at Hampden, so far as it stands upon the 
general principles of law, independent of the 
pleadings, it might have been difficult to 
shake it. 

The last objection is to that part of the in- 
struction of the court, which declared certain 
circumstances, therein enumerated, as consti- 
tuting a case of unavoidable accident, neces- 
sity and distress, within the 27th section of 
the act of 1799, ch. 128. The circumstances 
enumerated are: (1) The encouragement held 
out to importations in neutral vessels by the 
president's proclamation, and the repeal of 
the non-importation acts; (2) the blockade 
by the enemy of all the ports in the eastern 
countiy; and (3) the actual military occupa- 
tion by the enemy of the only port of entry 
in the district, whereby the approach of neu- 
tral vessels to the ports in that section of 
the country was rendered extremely hazard- 
ous, if not actually impracticable. As I im- 
derstand the charge, and as it was under- 
stood at the argument by the counsel, the 
learned judge considered these circumstances 
as constituting per se a case of unavoidable 
accident, necessity and distress, within the 
statute, and entitling the goods to an acquit- 
tal upon the second, fourth, fifth and sixth 
counts. For the reasons, which have been 
already stated in reference to the pleadings, 
this direction cannot be supported, as to the 
fourth, fifth and ststh counts; for no ques- 
tion, as to such accident, necessity or dis- 
tress, was in issue between the parties. It 
remains, therefore, to be considered with ref- 
erence to the pleadings on the second count. 

It has been urged on behalf of the United 
States, that the only excuse, admitted by the 
statute, is of marine accidents, or necessi- 
des occasioned by stress of weather. But 
the words of the statute do not admit or re- 
quire this narrow interpretation. They ap- 
ply to any unavoidable accident or necessity, 
arising from any other cause, as weU as 
from distress of weather. And there can be 
no doubt, that a capture by an enemy is an 
unavoidable accident or necessity, casus for- 
tuitus, within the purview of the clause. 
And an uJilivery, occasioned by an actual 
capture, or an imminent and pressing danger 
of immediate capture, which left no time or 
opportunity' to obtain authority from the 
proper officers, would be just as good a jus- 
tification, as if it were occasioned by a tem- 
pest or a shipwreck. But it is not sufficient 
to constitute a case of unlivery by unavoid- 
a]t>le accident, necessity or distress, that there 
is danger of a capture or a tempest. The 
danger must be immediate, and operating di- 
rectly on the subject matter. The peril must 
be so instant and pressing as to leave -no 
hope of escape, or of preserving the property 



by ordinary means, or by delay for the ordi- 
nary authority; for in no other case, can it 
be considered as imavoidable. And there is 
great force in the argument of the counsel 
for the United States, that the accident, ne- 
cessity or distress, intended by the 27th sec- 
tion of the statute, is such as renders it indis- 
pensable to unlade the goods immediately, 
and not merely such, as renders it hazard- 
ous or impracticable to carry the goods to 
their port of destination. In short, that it 
must be an accident, necessity or distress, 
affecting the condition of the ship or goods, 
and not the voyage merely; for, in the latter 
case, the unlivery may still be duly author- 
ized by the proper officer of the customs. 
What is it, that the accident, necessity or 
distress expuses? Not the proceeding on the 
voyage, for that the party may always le- 
gally abandon; not the unlivery merely, but 
the unlivery without being duly authorized 
by the proper officers of the customs. If, 
therefore, there be time and opportimity to 
procure such authority, and it is not done, 
the party cannot shelter himself behind this 
section of the statute. Now it seems to me, 
that neither the blockade of the eastern 
ports, nor the military possession of Castine, 
were of themselves perils operating directly 
and immediately upon the goods in this case, 
so as to present an immediate necessity for 
their unlivery, without being authorized by 
the proper officer of the customs. There 
might have been danger of capture by delay, 
but it was remote; and the excuse, quia ti- 
met, is not such an excuse, as is contemplat- 
ed in the statute. The blockade of the coast, 
and the military possession of Castine, might, 
with other pressing circumstances of acci- 
dent or injury, have combined to form a 
case within the statute, but of themselves 
they coiild not constitute one. These could 
not but be kno^n to be the ordinary perils of 
the voyage, and would, of themselves, no 
more justify or excuse an imlivery of the 
goods at one place, than at another. And 
the policy of the law would be completely de- 
feated, if, after an arrival within, the limits 
of the United States, goods could be tmladen 
without proper authority, because they might 
be otherwise exposed to capture by the ene- 
my, when no instant and pressing neeessitj' 
existed, to prevent an application for such 
authority. In the present case too, there 
seems less reason for the application of the 
principle; for, as the goods were brought 
from Halifax in a manner wholly unexplain- 
ed in the evidence, the presumption of the 
danger of capture was not so great as in or- 
dinary cases, and the case was left open ta 
the suggestion, stated by counsel, that they 
might have been imported under the protec- 
tion, or by the connivance of the enemy. 
However, I lay no stress on this suggestion, 
but for the other reasons, which have been 
previously urged, I feel myself compelled ta 
overrule the opinion of the district court up- 
on this point. 
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Upon the whole, the judgment of the dis- 
trict court must he reversed, and a new trial 
had at the bar of this court 



Case No. 15,337. 

UNITED STATES v. HAZARD. 

[3 Cent Law J. 653; 22 Int. Rev. Rec. 309; 

14 Alb. Law J. 236, 264; 9 

Chi. Leg. News, 20.] i 

Circuit Court, D. Rhode Island. Sept, 25, 1S76. 

Internal Revenue — Income Tax — Action for 
Excess over Amoost Assessed. 

In an action to recover income tax alleged to 
be due from defendants to the United States 
hy virtue of section 13 of the act of congress ap- 
proved March 2, 1867 [14 Stat 477], the defend- 
ant pleaded in bar that his income for the year 
in controversy was assessed by the assistant as- 
sessor of the district and a penalty of 50 per 
cent imposed for his failure to make return of 
his income. Held, on demurrer, that the plea 
was bad, and that the assessment so made was 
not conclusive on die United States. [Following 
Dollar Sav. Bank V. U. S., 19 Wall. (86 U. S.) 
227.] 
[Cited in U. S. ". Tilden, Case No. 16,519: U. 

S. V. Little Miami, O. & Z. R. Co., 1 Fed. 

701. Followed in U. -S. v. Cobb, 11 Fed. SO.] 

[This was an action of debt by the United 
States against Rowland G. Hazard.] 

J. A. Gardner, U. S. Dist Atty. 
Ohas. S. Bradley, for defendant 

Before CLIFFORD, Circuit Justice, and 
KNOWLES, District Judge. 

KNOWLES, District Judge. Questions 
more novel, interesting, and important than 
those arising under the demurrers in this case 
are in this district but rarely presented for 
consideration. Of this the learned counsel 
of the parties seem to have been mindful, 
and accordingly in their arguments (by agree- 
ment, submitted in writing) have discussed 
those questions with commendable fullness, 
painstaking, and vigor. The action is one of 
debt, to recover the sum of ?17,451.05 for a 
tax on defendant's income, alleged to be due 
to the United States for the year 1868, by 
virtue of section 13 of the act of congress ap- 
proved March 2, 1867 (14 Stat 477). The 
suit was entered at the June term, 1875, of 
this court, and by order of the treasury de- 
partment was continued, though not an- 
swered, until the November term following, 
when, by leave, the defendant made reply, 
filing with the general issue three special 
pleas, each of them, in substance, setting up 
as a bar to recovery the payment by the 
defendant of the assessment upon him for 
income for the year 1868, made by the as- 
sistant assessor of the district, together with 
the fifty per cent penalty imposed on ac- 
count of his failure to make return of his in- 

1 [Reprinted^ from 3 Cent Law J. 653, by per- 
mission. 14 Alb. Law J. 236, contains only a 
partial report] 



come for that year. To these three special 
pleas the plaintiff demurs seriatim; but in 
their briefs and arguments the learned coun- 
sel of the parties treat the three as in fact 
substantially one only. 

In support of the demurrers the plaintiff 
avers that the principles of construction and 
decision established and promulgated by the . 
supreme court of the United States in Dol- 
lar Sav. Bank v. U. S., 19 Wall. [86 U. S.] 
227, clearly recognize and affirm the right 
of action in this case as against the bar set 
up in said special pleas; and to substantiate 
this averment, and repel all assaults upon it. 
was throughout the endeavor <ot his learned 
counsel, and, on the other hand, to weaken and 
overthrow this position of the plaintiff was 
the endeavor of the learned counsel of the de- 
fendant throughout his elaborate and ingen- 
ious argument. Indeed, it may be said that 
the only point of contestation presented was- 
the correctness or soundness of this propo- 
sition of the plaintiff. As the court should 
rule upon this point for the plaintiff or the 
defendant, it was in fact conceded, must it 
sustain or overrule the plaintiff's demurrers? 

To the question thus presented the eou^ 
has given consideration, with a result which 
renders it unnecessary' to recapitulate, can- 
vass or criticise the arguments of the learned 
counsel of either party. Its conclusion is 
that the case above cited is, as claimed by the 
plaintiff, a ease directly in point, to be con- 
strued and respected as a precedent decisive 
of the point presented, controlling the action 
of this qourt and compelling a sustaining of 
the plaintiff's demurrers. And this, too, even 
were the principles embodied in that prece^ 
dent as unaccordant with the views of the 
presiding judge as with those of his associ- 
ate of this term. The comments and sug- 
gestions of the learned counsel of the de- 
fendant, in regard to the decision and opinion 
of 19 Wall, [supra], it cannot be denied,, 
are forcible and persuasive as well as ingen- 
ious; but until they shall have been adopted 
and promulgated by the supreme court, that 
opinion, in the judgment of this comrt, must 
be construed as already stated— that is, as 
necessitating the sustaining of the demurrers 
in this case. 

Demurrers sustained. 



Case ITo. 15,338. 

UNITED STATES v. HECKSCHER. 

[3 Hunt Mer. Mag. 71.] 
Circuit Court S. D. New York. ISiO. 

Customhouse Bonds— Estoppel of Surety — Ex- 
portation of Sugars — Drawback — Re- 
LANDiNO IN United States. 

[1, The surety on a customhouse bond con- 
ditioned that certain sugars, entered for esporta- 
tion for benefit of drawback, should not be re- 
landed in the United States, is estopped by the 
retitals of tiie bond to deny that the quantity 
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therein specified was in fact laden upon the ves- 
sel.] 

[2. "Where the sugars, after being laden on 
the vessel, are fraudulently relanded on the 
•dock, the marks obliterated, and other marks sub- 
stituted, and then replaced on the vessel, in the 
presence of the customs officials, so as to show 
on their return a greater number of casks and 
a larger quantity jf sugar than was actually put 
-on board, the transaction is a relanding, within 
the meaning of the bond, and constitutes a 
breach thereof.] 

At law- 

This was an action brought by the Unlt- 
•ed States against Charles A. Heekscber to 
recover a debt alleged to be due on a bond 
■executed by defendant as one of the sureties 
of John Doering, dated Becember 4, 1830, in 
the penalty of $1,605.20, conditioned that 20 
■casks of domestic refined sugar, weigbiug, 
net, 16,052 pounds, laden by said Doering on 
board the brig Calliope, and entered for ex- 
portation for the benefit of drawback, should 
not be relanded within the limits of ihe 
United States, but should be duly exported to 
the port of Leghorn, or some other place put 
of the limits of the United States. The con- 
dition of this bond was now alleged to have 
been broken. 

It appeared, from the evidence for the 
United States, that Doering, who was, in 
1830, a sugar refiner in this city, made five 
-separate entries of sugars to be exported, for 
the benefit of the drawback, by the Calliope, 
and that other like entries were made Dy 
other persons, the whole amounting to 170,- 
■896 pounds, the drawback on which, at iive 
cents per pound, was paid by the collector 
upon the production of the regular certificates 
•of the weighmasters and inspectors. When 
Messrs, De Yough & Co., the consignees at 
Leghorn, opened the sugars described in 
Doering's entries, 45 barrels of them were 
lound to be only partly filled, and 20 other 
barrels, though full, were fotmd to have 
l)een substituted for larger casks, so that 
there was a deficiency of 44,453 pounds of 
sugar in that part of the cargo described in 
Doering's entries. For the defense, it was 
alleged that no part of the sugar laden on 
board the Calliope had ever beei;, relanded, 
within the meaning of the bond; that a fraud 
liad been practiced by the persons who made 
the entries and owned the cargo, upon the 
officers of the customs, by means of which 
the returns to the custom house, from which 
the bonds were filled up, state a larger quan- 
tity of sugar to be on board than was actual- 
ly put on board the vessel; and that the de- 
fendant was merely a surety, and had no 
knowledge or participation in the fraud. 

The manner in which it was effected, as 
appeared in evidence, was thus: After some 
-of the casks of sugar had been weighed, in- | 
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spected, marked, and put on board the ves- 
sel, the shipper had them relanded on the 
dock, in the presence of the weighmaster 
and inspector, and the marks completely 
obliterated from the casks, and new marks 
put upon them. They were tHen weighed 
again in presence of the customhouse officers, 
and again put on board the vessel, thus 
showing upon the retm'ns of the custom- 
house officers a greater number of casks, and 
a larger quantity of sugar, than was actually 
put on board. And in order that the mun- 
ber of casks put on board should correspond 
with the number of casks in the custom- 
house officers' return, a nmnber of casks 
equal to those from which the marks were 
obliterated, were put on board without the 
knowledge or inspection of the customhouse 
officers, which casks contained a far less 
quantity of sugar than those from which the 
marks had been obliterated. 

Frpm a memorandum on the bond, it appear- 
ed that it had been regularly discharged by 
the customhouse in April, 1831, and it may 
therefore be contended that it had been reg- 
ularly discharged in law,— that no action 
could be maintained on it. But it was shown 
by the cross-examination of the subscribing 
witness to the bond that this memorandum 
was made by him, as a clerk in the custom- 
house, upon the production of a landing eer- 
tfficate signed by Messrs. De Yough & Co.. 
of Leghorn, with the oath of the master and 
mate of the Ycssel and the consular certifi- 
cate, which papers were produced in evi- 
dence. And it was shown, on the part of 
the United States, that this landing certifi- 
cate was untrue in point of fact. 

Mr. Butler, U. S. Dist Atty. 
James A. Hamilton, for defendant. 

THE COURT (THOMPSON, Circuit Jus- 
tice) charged the jury that the defendant, 
having admitted, by the recitals contained in 
his bond, that the 20 casks of refined sugar 
referred to in the. bond and in the corre- 
sponding entry, had been had on board the 
Calliope, and that the net weight of the sug- 
ar contained therein was 16,052 pounds, he 
was estopped from denying these facts, and 
that, if the jury believed, from the evidence, 
that the casks, or any part of them, describ- 
ed in said entry, after having been weighed 
and laden on board the vessel, have been 
taken and replaced on the dock, in the man- 
ner and for the purpose described by tbe 
witnesses, such relanding, though before the 
sailing of the, vessel, would be a relanding 
within the United States, within the meaning 
of the condition of the bond, and of the acts 
of congress under which it was taken. 

The jury found a verdict for the Unftett 
States for the amount of the bond. 
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Case Wo. 15,339. 

UNITED STATES v, HEDGES. 

[2 Granch, C. C 43.] i 

Circuit Courr, District of Columbia. June 
Term, 1812. 

Seat, os Justice's VVarkaut, 

The word "seal" in a' scroll is a seal to a jus- 
'tice's warrant. Qusere. 

Indictment for assault and battery upon 
Bates, a constable, in the execution of a jus- 
tice's warrant for debt. The warrant had 
only a printed scroll and the word "seal," thus 
(SEAL). 

Mr. F. S. Key, for defendant, objected that 
it was not a seal. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) said that in this part of the country 
it is a seal according to . common usage. 
Quaere. 



Case mo. 16,340. 

UiaTBD STATES v. HEINEGAN. 

[1 Cranch, C. C. 50.] i 

Circnit Court, District of Columbia. Jan. Term, 
1802. 

Courts — Jdrisdiction — District op Columbia. 

* 

1. This court has jurisdiction of prosecutions 
for gaminff under the law of Virginia, although 
that law directs the prosecution to be bad before 
a justice of the peace. 

2. An offence against the commonwealth of 
"N'^irginia, committed in Alexandria before the 
first Monday of December, 1800, may be prose- 
cuted in this court as an offence against the 
United States. 

3. When the penalty is fixed by law, the fine 
is not to be assessed by the jury. 

Indictment for gaming contrary to the act 
of Virginia (Rev. Code, p. 184, § 5). Motion 
to quash the indictment, because the statute 
points out the mode of prosecution, namely, 
by conviction before a justice of the peace. 

For the traverser it was contended that 
where another mode of recovering the pen- 
alty is prbvided than by indictment, there in- 
dictment cannot be supported; nor can an 
indictment be maintained unless there be a 
prohibitoiy clause. 2 Hale, P. C. 171; Rex 
V, Robinson, 2 Burrows, 803; Res v. RoyaU, 
2 Burrows, 832, The act of assembly says 
"that if any person shall play, &c., every 
such person, upon conviction thereof before 
any justice of peace in any county in this 
commonwealth, by the oath of one or more 
credible witness or witnesses, &c., shall for- 
feit and pay twenty dollars, to be levied by 
distress and sale of the offender's goods, by 
warrant Tinder the hand of the justice before 
whom such conviction shaU be, and "for the 
use of the poor of the parish whereia such 
offence shall be committed. And, moreover, 
every person so convicted shall be committed 



1 [Reported by Hon. William Cranch, Chief 
Judge] 



to the coimty jail, there to r.emain until he- 
give sufficient security for Ms good behavior 
f ortwelve months." The 5thsectionof the act 
concerning jui-ors (Rev. Code, 107) does not 
extend to the district coui-ts, nor does it nec- 
essarily imply that indictment is in all cases- 
a proper mode of recovering a penalty. A 
presentment is a mere informal accusation. 
It only denounces the fact in order that it 
may be punished in legal form. The trans- 
fer of jurisdiction has not altered the laws of 
Virginia in this part of the district But by 
the first section of the act concerning the Dis- 
trict of Columbia, February 27, 1801 (2 Stat- 
103), those laws are expressly declared to- 
remain in force. And although, by the 5tli 
section, this court has cognizance of all of- 
fences, yet, by the 11th section, the justices 
of the peace here are to have tiie same cog- 
nizance as justices of the peace in Virginia. 
By the letter of the act of assembly the pen- 
alty does not accrue untn. a conviction before- 
a justice of the peace bas taken place. By 
the third section of the supplemental act of 
congress of 3d March, 1801 (2 Stat 115), this 
court is to exercise the same power and juris- 
diction as the district courts of Virginia. 
But those courts have no jurisdiction of this 
offence. The 2d section of that act did not 
mean to limit the mode of prosecution, but 
to alter the style. Besides, the fact is stat- 
ed in the indictment to have been committed, 
before the 3d of March, 1801, and therefore 
the act of that date cannot alter the mode 
of prosecution then existing. The penaltj^ 
was to accrue to the poor of the parish, and 
upon the commission ,of the offence the right 
to the penalty vested in the parish. The sub- 
sequent act of congress could not take away 
this vested right If the remedy by indict- 
ment is cumulative, it ought not to be coun- 
tenanced by the court. 2 Hawk. P. C. 301, 
c. 25, § 4, 7 Coke, 36a; Castle's Case, Cro.. 
Jac 644. 

Mr. Mason, contra. The powers of this^ 
court are not limited by those of the district 
courts of Virginia. The words of the 5th. 
section of the act of congress concerning the- 
District of Columbia are peremptory. This- 
court shall have cognizance of all offences, 
&C. But the district courts of Virginia had. 
cognizance of this offence by the act of 
1797 (chapter 2). No penalty can be recov- 
ered but by indictment, presentment, or ac- 
tion of debt Act of congress of 3d March, 
1801, § 2 (2 Stat 115). The case cited from 
2 Burrows only shows that the remedy 
by indictment is not the best mode. By 
the constitution of the United States the trial 
of all criminal cases must be by jury. If the- 
act of Virginia giving cognizance to a jus- 
tice of peace is repugnant to the constitution, 
the latter must prevail. The act of 3d of 
March is not ex post facto, it only directs the- 
mode of prosecution. 

THE COURT refused to quash the indict- 
ment, relying on the 2d section of the act 
of 3d of March, 1801. The jury Jound a ver- 
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diet against the traverser, stating the 'fact 
to have been committed before the first Mon- 
day in December, 1800, the day appointed by 
the act of congress of 1790 for the removal 
of the seat of government of the United 
States to the District of Columbia. 

Mr. Mason moved lor judgment on the ver- 
dict, and contended that there never had 
been a time when the laws of Virginia were 
not in force in tliis part of the district. 

Mr. Swann, for the traverser, contended 
that this was an offence against the common- 
wealth of Virginia, and not against the Unit- 
ed States, and that the penalty accrued to 
the commonwealth, who might maintain an 
action of debt for it. 

Before KILTY, Chief Judge, and MAR- 
SHAlrL, Circuit Judge. 

KUiTY, Chief Judge. The question to be 
determined, is, whether on the motion of the 
attorney for the United States, judgment 
shall be given on the verdict of the jury. 
The effect of the verdict is admitted to be 
that the offence was committed before the 
1st Monday of December, 1800, and within 
one year from the presentment, so that the 
question wiU turn upon the jurisdiction of 
this court, as to an offence committed within 
the corporation of Alexandria before the said 
1st Monday of December, 1800. I think it 
necessary to recur to the origin of the juris- 
diction of the United States within this dis- 
trict. By the 8th section of the 1st article 
of the constitution, congress are empowered 
"to exercise excltisive legislation in aU cases 
whatsoever over such district (not exceeding 
ten miles square) as may, by cession of par- 
ticular states, and the acceptance of con- 
gress, become the seat of the government of 
the United States." In December, 1789, an 
act passed in Virginia declaring that a tract 
of country as therein descril)ed, should be 
forever ceded and relinquished to the con- 
gress and government of the United States, 
in fuU and absolute right and exclusive juris- 
diction, pursuant to the 8th section of the 
1st article of the constitution of the United 
States, with a proviso that the jurisdiction 
of the laws of Virginia, over individuals re- 
siding within the limits of such cession, 
should not cease or determine until congress, 
having accepted the cession, should by law 
provide for the government thereof. The 
congress, by an act passed in 1790 (1 Stat. 
130), did accept the cession of Virginia and 
Maryland, of a district as therein described, 
which was altered, by an act passed in 1791 
(1 Stat. 214), so as to include Alexandria, and 
in the act of 1790, it was provided that the 
operation of the laws of the state within 
such district, should not be affected by this 
acceptance, until the time fixed for the re- 
moval of the government thereto, and until 
congress should otherwise by law provide. 
The particular place for the seat of govern- 
ment, was afterwards established by the 
president's proclamation dated the 30th of 



March, 1791. I lay it down as a consequence 
fiawing from these several public acts, that 
from the date of the proclamation, all the 
laws of Virginia then in existence, or there- 
after to be made respecting persons and 
property, within the cession, were made sub- 
ject to the future controlling power of con- 
gress, in such manner as they might exercise 
it after the 1st Monday in December, 1800;- 
and that the security of persons and rights, 
and the punishment of offences within the 
said district, were liable to the said jurisdic- 
tion of congress under any laws to be consti- 
tutionally made. 

In this situation of the inhabitants of this 
district, there never was any period of time 
at which the law had not operation to pim- 
ish offences, or at which breaches of the 
laws committed, but not prosecuted, or com- 
menced to be prosecuted, would cease to be 
offences, or cease to be pimishable. It ap- 
pears to me that when the operation of the 
laws was reserved in the acts of cession and 
acceptance, the reservation included a power 
in the state courts to put those laws in exe- 
cution, and therefore I have formed the opin- 
ion that the power of those courts remained 
complete until the 27th of February, 1801, 
when the act respecting the District of Co- 
lumbia passed, establishing this com*t and 
thereby providing otherwise by law. Under 
the act of 1790, the congress had no power to 
affect the operation of the laws of Virginia 
until the 1st Monday of December, 1800. 
They then had the power, but the operation 
of those laws was not affected till congress 
provided otherwise by law. It must have 
occurred to the framers of those laws, that 
no point of time could be fixed on for the 
change of jurisdiction, when aU ' offences 
woiild be acted upon and tried, and when 
there should be no offences remaining com- 
mitted and not tried. The courts of Virgin- 
ia, while they possessed the power of trying 
offences, might have exercised it as expeai- 
tiously as their laws would admit, so as to 
leave few cases tmdecided. But when the 
jurisdiction of the United States courts com- 
menced, that of the Virginia courts ceased; 
for by the words "the operation of the laws 
Shan not lie affected until the time fixed for 
the removal, and until congress shall other- 
wise by law 'provide," we must understand 
that when these events happened, the opera- 
tion was affected. The question arises, then, 
as to the manner of punishing offences com- 
mitted before the removal, or the assump- 
tion, and not acted upon in any manner by 
the Virginia courts. I cannot admit the sup- 
position that such offences were to remain 
unpunished. To suppose that they were to 
be pimished by the courts of Virginia out of 
the district, would be to defeat the purposes 
for which the jurisdiction was taken, and 
would tend to prevent the exercise of it 

The 14th section of the act concerning the 
district provides for the continuing over to 
this court all actions, process, &c. depending 
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in the hustings court; but the omission of an 
express provision does not prevent the exer- 
■cise of a power wliich necessarily flows from 
the nature of the jurisdiction. I therefore 
-consider that all offences which were com- 
mitted and not tried, or in which the trial or 
prosecution had not commenced, are cogniza- 
ble by this court. The congress, in providing 
by law for the regulation of the district, had 
a right to take the state laws in whole or in 
part They have said that the laws of Vir- 
ginia should be in force here, and they have 
declared that all fines accruing under these 
laws should be recovered in the name of the 
United States in this court I give the word 
"accruing" a very unlimited sense, and con- 
sider that the moment an offence is commit- 
ted, a right accrues in the government by its 
courts to prosecute for the penalty provided 
by a prior law, and that all penalises which 
had not been exacted, were, by the change of 
jurisdiction, accruing to the United States. 

MAKSHALL, Circuit Judge, assented to 
the judgment, upon the grounds that the ju- 
risdiction of the court of hustings (it being 
but an exercise of the corporate power of the 
town of Alexandria) continued notwithstand- 
ing the transfer of the jurisdiction from Vir- 
ginia to the United States. 

After the opinion of the court was given, 
Mr. Jones moved in arrest of judgment, and 
assigned general errors only; and requested 
that his motion might be continued for argu- 
ment tiU next term. But THE COtmT re- 
fused the continuance, and ordered the mo- 
tion to be argued at this term— upon which 
Mr, Jones withdrew his motion. He then ob- 
jected to the rendition of judgment for the 
penalty of $20, because the iury ought to 
have assessed the fine tmder tJiie law of Vir- 
ginia, p. 112, But the penalty being certain, 
and not discretionary, THE COURT ordered 
the judgment to be entered. 



Case Wo. 15,341. 

UNITED STATES v. The HELENA.! 

[24 Hunt, Mer, Mag. 71.] 

District Court, D. Michigan. Oct 21, 1850. 

JOEISDICTIOS OF DISTRICT COURTS— CUTTISG TIM- 
BER Reserved for Naval For poses— Libel of 
Forfeiture against Vessel— Construction op 
Statute. 

[1. The district court has exclusive jurisdic- 
tion, by virtue of the 9th section of the judiciary 
act of 1789, of a libel of forfeiture against a ves- 
sel seized for carrying away timber reserved for 
naval purposes, and which has been cut from 
public lands in violation of the act of March 2, 
1831.] 

[2, All kinds of timber cut upon public lands 
held by the United States for the purpose of sup- 
plying timber to the navy are included in the 
prohibition of the statute, and, in a libel of for- 
feiture against a vessel for carrying the same 

1 [Reversed in Case No. 15,342.] 



away, it is not necessary to allege of what kinds 
the timber was.] 

This was a libel filed against the vessel 
in this ease, under the 2d section of the act 
of 2d of March, 1831 [4 Stat 472], and which 
charges that the master, owner, or consignee 
had taken on board, and transported from 
Muskegon, in the state of Michigan, to Chi- 
cago, in the state of Illinois, a large quan- 
tity of timber cut on lands belonging to the 
United States, which timber had been trans- 
ported "with the knowledge of the owner, 
master, or consignee, that the same had been 
cut on the United States lands," The claim- 
ant of the vessel interposed an answer to the 
libel in the nature of a plea to the jurisdic- 
tion, and which answer avers that the court 
had no jurisdiction under the act aforesaid, 
because the second section of said act was 
limited to the transportation by vessels of 
timber cut on lands reserved or purchased for 
naval purposes, or live oal£ and red cedar 
timber which is reserved for purposes of the 
navy, and that as there was no pretence that 
the timber carried was cut from lands pur- 
chased or reserved for naval purposes, nor 
was live oak or red cedar, that the case was 
not within the statute. 

George 0. Bates, Dist Atty. 
Robert D. Wilson and Henry T. Backus, for 
respondents. 

On the opening of the court his honor, 
WILKIN, District Judge, delivered his opin- 
ion sustaining the libel, and overruling the 
plea to the jurisdiction. His honor decided 
the following points: 

1. That under the 9th section of the judi- 
ciary act of 1789 (1 Stat 77), the district 
court has exclusive jurisdiction of eases of 
this kind, as they are brought for seizures 
made pursuant to the 9th section, and to 
recover penalties and forfeitmres that have 
accrued to the United States. 

2. That the 2d section of the act of 2d 
M^arch, 1831 (4 Stat 472), embraces all and 
every kind of timber specified in the first sec- 
tion, the enacting clause of the statute, and 
that vessels engaged in carrying lumber, cut 
on United States lands, with a knowledge of 
the fact on the part of the owner, master, 
or consignee, are liable to seizure and con- 
demnation, pursuant to said 2d section. That 
the decision of the supreme court in the case 
of U. S. V. Briggs, 9 How. [50 U. S.] 351, had 
settied the question that all kinds of tim- 
ber cut on lands belonging to the United 
States were embraced in the enacting clause 
of the act and that the word "aforesaid" in 
the second section embraced all the various 
kinds of timber specified in the first section. 

As this is the first decision ever made upon 
the statute, and a large number of seizures 
have been made for violation of the second 
section, and the prosecutions have been 
awaiting a decision, it has been looked for 
with much anxiety, as ,well by the vessel 
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owners as the government. The law is now 
settled, and it is very important that all 
should hear in mind; 

1. That persons trespassing on the public 
lands are liable to indictment, and, if found 
guilty, to punishment by a fine equal to three 
times the value of the timber cut, and also 
to imprisonment for a year for each offense. 

2. That all vessels that are engaged in car- 
rying lumber so cut on the lands of the United 
States, with a knowledge of the fact oh the 
part of the owner, master, or consignee, are 
liable to forfeiture for each offense, and the 
captain of such vessel to a fine of one thou- 
sand dollars for each cargo. 

[From this decree an appeal was taken to 
tlie circuit court, where the decision of this court 
was reversed, and the libel dismissed. Case No. 
15,342.3 

Case "No. 15,342. 

UNITED STATES v. The HEIiENA. 

■ [5 McLean, 273.] i 

Circuit Couri, D. Michigan. June Term, 
1851.2 

CoTTiNG Timber Reserved for Naval Purposes 

— FORFEITDRE OP VESSEL. 

To bring a case within the second section of 
the act of congress of March 2, 1831 [4 Stat. 
472], entitled an act to provide for the punish- 
ment of offenses committed in cutting, destroy- 
ing, or removing live oak and other timber or 
trees for naval purposes, the libel must allege 
that the timber transported by the vessel, «&a, 
to incur a forfeiture, was knowingly by the mas- 
ter, &c., taken from lands reserved for naval 
purposes, or that the timber so transported, was 
cut on lands of the United States, not so re- 
served, and was *'live oak or red cedar." 

[Cited in Lealierbury v. U. S., 32 Fed. 782; 
Teal V. Walker, 111 U. S. 242, 4, Sup. CL 
422.] 

[See U. S. V. Schuler, Case No, 16,234.] 

[Appeal from the district court of the 
United States for the district of Michigan.] 
In admiralty. 

Mr. Bates, Dist. Atty., by Mr. Watson, for 
the United States. , 

Mr. Wilson, for defendants. 

OPINION OF THE COURT. The libel in 
this case states that the schooner Helena 
was, on the 1st of August, 1850, seized by 
the collector of Detroit, within the district 
of Michigan, as forfeited to the United 
States for having, with the knowledge of the 
owner of the vessel, taken on board timber 
cut on lands belonging to the United States, 
without proper authority in writing, &c., 
to transport the same to a port or place with- 
in the United States, to wit, from the state 
of Michigan, to Chicago in Illinois, &c.; 
that said schooner transported, as aforesaid, 
thirty thousand feet of lumber, manufactur- 
ed from timber cut on the lands of the Unit- 
ed States, &c., with intent to defraud the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reversing Case No. 15,341.] 



United States, and contrary to the foree^ 
form, and effect, of section 2 of the act of 
congress of March 2, 1831, 6zc. Theodore 
Newell, owner and claimant of the schooner, 
by his attorney, filed his answer, that he 
had not taken on board with the knowledge 
of the master, owner, or consignee, and 
transported any timber prohibited by the 
above act, and for which a forfeiture of his 
vessel had been incurred, and averred a 
want of jurisdiction under the act. This an- 
swer and plea were subsequently overruled 
by the court, and the jurisdiction of the 
court was sustained, and a forfeiture of 
the vessel was, pro forma, decreed [Case 
No. 15,341], from which an appeal was tiik- 
en by the defendant, to this court. 

The decision of this case depends upon 
the construction of the act of congress above 
stated. When we look to the title of the 
act, and the third and last sections, it would 
seem to have for its object, the protection 
of timber specially reserved for the navy. 
The title is, "Aq act to provide for the 
punishment of offenses committed in cut- 
ting, destroying, or removing live oak and 
other timber or trees reserved for naval pur- 
poses." And the third section provides, 
**that all penalties and forfeitures under the 
provisions of this act shall be sued for, re- 
covered, and distributed, and accounted for, 
under the directions of the secretary of the 
navy; and shall be paid over, one half to 
the informer or informers, if any, or cap- 
tors, where seized, and the other half to 
the commissioners of the navy pension 
fund," and the said commissioners are au- 
thorized to remit, in whole, or in part, any 
fine, penalty, or forfeiture incurred under 
the act. 

The act, as construed, punishes, on indict- 
ment and conviction, by fine and imprison- 
ment, any one who shall cut timber on the 
public lands. Now it would seem to be rath- 
er an anomaly in legislation, to place under 
the control of the commissioners of the 
navy pension fund, and for the special bene- 
fit of such fund, aU prosecutions by indict- 
ment for cutting timber upon the public 
lands, which comprise several hundred mil- 
lions . of acres. We can readily conceive 
why timber reserved for the navy should be 
under their control, the subject being inti- 
mately connected with that branch of the 
public service. But no reason is perceived 
why they should exercise the power to remit 
all forfeitures and penalties arising under 
the act. Such a power could never have 
been intended by congress to extend to 
trespasses on all the lands of the United 
States. And when we consider the policy 
of congress in giving, for more than twentj^ 
years past, pre-emptive rights to settlers 
upon the public lands, who have made im- 
provements thereon, it would not seem to 
comport with a prosecution by indictment, 
fine, and imprisonment, under this Jaw. 
This may be speaking against authority, as 



[26 Fed. Cas. page 257] 



(Case No. 15,342) U. S. v. HELENA 



the supreme court decided, in the ease of 
TJ. S. V. Brings, 9 How. [50 XJ. S-] 351, that 
for cutting "other timber" than that which 
has been reserved for naval purposes, an 
individual under this law may be indict- 
ed, fined, and imprisoned. There has not 
been a settler upon the public lands for the 
last twenty years, who might not have been 
indicted, if prosecuted before the pre-emp- 
tion right to the land was given to him by 
law. 

Now here the act of trespass upon the 
public lands is very differently treated by 
congress, according to this construction. In 
the cue ease an individual is indicted, fined, 
and imprisoned. In the other, the law gives 
him a right to the land over all otters, 
where he has made an improvement upon it. 
An improvement cannot, very well, be made 
in a timbered country, without cutting tim- 
ber. And one cannot but reflect how for- 
tunate one individual i^ who secures the 
land by his trespass, over the other who is 
punished, by indictment, fine, and imprison- 
ment. Could congress have intended to 
punish in the one ease, and reward in the 
other, trespasses, equally in violation of 
law? It is true, some trespassers cut the 
timber and convey it off the ground, whilst 
others remain on the gi-ound, and continue 
the trespass, by cutting the timber, and 
using it for their own purposes. To the tres- 
passer with a continuando the land is given, 
whilst the other is indicted, fined, and im- 
prisoned. The settler will of course select 
the most valuable tract, in reference to 
the soil and timber, the other selects the best 
timber without reference to the soil. 

In view of the liberal policy of congress to 
settlers upon the public lands, I had sup- 
posed that the above act might be so con- 
strued, as intended to protect, by the strin- 
gent means provided, only timber resen-ed 
for naval pui-poses; or, at least, timbers used 
for the navy, as "live oak and red cedar."' 

The first section of the act declares, "that 
if any person shall cut, &c., any live oak or 
red cedar tree or trees, or other timber, 
standing, growing, or being on any lands of 
the United States, which,, in pursuance of 
any law passed, shall have been reserved or 
purchased for the use of the United States, 
for supplying or furnishing therefrom, tim- 
ber for the navy of the United States," "or, 
if any person shall remove, &c., from any 
such lands which shall have been reserved 
or purchased as aforesaid, any live oak or 
x-ed cedar tree or trees, or other timber," &e., 
"or if any person or persons shall cut. &c., 
any live oak or red cedar tree or trees, or 
other timber on, or shall remove, &c.. any 
live oak or red cedar trees, or other timber, 
from any other lands of the United States, 
acquired or hereafter to be acquired, every 
person so offending," &c. In the case above 
cited of U.S.v.Briggs, under the words, "oth- 
er timber," from any other lands of the Unit- 
ed States, or "hereafter to be acquired," &c., 
C6FED.CAS.— 17 



the person charged was held liable to be in- 
dicted for cutting timber under the statute, 
and that is the extent of the decision. It 
must be admitted that the words referred 
to, if not restrained "by other provisions of 
the act, may be so construed. And this con- 
struction having been given to them by the 
supreme court, it concludes all inferior juris- 
dictions. 

But the question as to the forfeiture of the 
vessel, is governed by the second section. 
That provides, "that if the master, owner, 
or consignee of any ship or vessel shall, 
knowingly, take on board any timber cut on 
lands, which shall have been resei-ved or 
purchased as aforesaid," &c.; "or shall takt. 
on board any live oak or red cedar timber 
cut on any other lands of the United States, 
with intent to transport the same, the ship 
or vessel on board of which the same shaJl 
be taken or seized, shall, with her tackle, 
apparel, &c., be forfeited to the United 
States," &c. Now, the question here arises, 
whether the vessel incurs a forfeiture under 
the above provision, by transporting, &c., 
any timber not taken from lands reserved 
for naval purposes, or if taken from other 
lands of the United States, not so reserved, 
which is not "live oak or red cedar." The 
words of the section are so explicit, that 
there would seem to be no doubt of their 
meaning. The first part of the provision un- 
doubtedly applies to lands reserved, and it is 
equally clear that the second part embrace.^ 
lands not reserved. A forfeiture is incurred 
if the vessel take on board any timber cut ou 
the lands reserved; but to incur a forfeitin-e. 
under the second provision, for taking timber 
from lands nbt reserved for naval purposes, 
it must be "live oak or red cedar." 

It is insisted that the words, in the second 
section, "purchased as aforesaid," refers to 
the words of the first section, "or other tim- 
ber from any other' lands of the United 
States, acquired or hereafter to be acquired." 
That under the construction given to the 
first section, these words subject the per-son 
removing the timber to an indictment, fine, 
and imprisonment, is adinitted; but the 
words "purchased as aforesaid" cannot, by 
any fair interpretation, be made to refei: to 
any other words in the first section, than 
the identical words which are there used. 
"Or if any person or persons shall remove, 
&e., from any such lands which shall have 
been reserved or purchased as aforesaid." is 
the language of the first section. Ajid they 
are the same words used in the second sec- 
tion, and are used in the same connection. 
That this is the correct constiniction is mani- 
fest from the fact, that the second section 
also provides, in the words which follow, 
that "live oak or red cedar" taken on board 
from other lands than those reserved, shall 
cause a forfeiture of the vessel. Now, if the 
words in the second section, "purchased as 
aforesaid," refer, as contended, to lands not 
reserved, this provision was unnecessary. It 
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limits the forfeiture to "live oak and red 
cedar;" but if the reference contended for be 
tlie true construction, then the forfeiture of 
the vessel is incurred, for transporting any- 
kind of timher cut on "the public lands. If 
timber of any kind, even for fire-wood, were 
taken on board from an improvement of an 
occupant, to whom a pre-emptive right was 
subsequently given by law, the vessel would 
be forfeited. Such a construction would 
make the second section inconsistent in its 
provisions, which ought never to be done by 
construction. It would impose a forfeiture 
of the vessel for taking on board timber from 
reserved lands, from lands not reserved; and 
then only for taking from unreserved lands, 
"live oak and red cedar." 

It is immaterial what an attorney general 
may have suggested as necessary or proper 
to prevent trespasses, at one time, or what 
may be supposed to have been the intention 
of congress, from circumstances or facts out 
of the law; their meaning must be ascertain- 
ed from the language of the act. And where 
that language is susceptible of but one con- 
struction, no other can be given. As now 
construed, the law punishes trespassers Dy 
fine and imprisonment, when convicted on 
an indictment; civH actions for trespass may 
be brought, and under an early act, the 
troops of the United States may be used m 
forcing trespassers from the public lands. 
These remedies would seem to be ample to 
protect the public property. If, in addition 
to these, the forfeiture of the vessel used be 
necessary, congress can so provide. It i* 
enough to say that, in the act under consid- 
eration, they have not so provided, in regard 
to the vessel which shall ti-ansport timbei; 
from public lands not reserved for naval 
pui-poses, unless it be "live oak or red cedar." 
And such a provision shows that they did not 
intend to embrace other timber. 

The charge against the vessel in the libel 
is general, of having taken on board a large 
amount of lumber, and transported it &c., 
without an allegation that it was taken from 
lands reserved for naval purposes, or that it 
was "live oak or red cedar;" the case, there- 
fore, is not brought within the statute; ihe 
procedure for the forfeiture of the vessel 
cannot be sustained. The decree of the dis- 
trict court is, therefore, reversed, and the li- 
bel is dismissed. This decision will not in- 
terfere with the procediire of the government 
against the timber on board of any vessel, 
which has been taken from the public lands 



Case No. 15,343. 

UNITED STATES v. HELLilAN. 
[23 Int. Rev. Bee. 38T.] 
District Court. S. D. New York. 1878.1 
Internal Revesue— Repeai- op Legacy Tax. 
[The act of July t4, 1870 (16 Stat. 261), repeal- 
ing the legacy ta.'s:, did not affect the govern- 
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ment's rights to a tas which had accrued by 
the happening of the contingency upon which the 
legacy passed prior to the date of the repealing 
act, although the legatee did not become enti- 
tled to the possession or enjoyment of the legacy 
until after that date.] 
[Cited in U. S. v. Rankin, 8 Fed. 875.] 

This action is brought [against Angelo 
Hellman] to recover a legacy tax under sec- 
tion 1245, Act June 30, 1864 (13 Stat. 285), as 
amended by Act July 13, 1866 (14 Stat. 140), 
the fact being that the tax accrued,— that is, 
the contingency upon which it arose, the 
passing of the legacy, occurred,— before Oc- 
tober 1, 1870, although the party interested 
became entitled to the possession or enjoy- 
ment, of the legacy, and to the beneficial in- 
terest in the profits accruing therefrom, after 
October 1, 1870. The question presented is 
whether the act of July 14, 1870. § 3 (16 Stat. 
257), repealing the tax on legacies and suc- 
cessions on and after October 1, 1870, applies 
to this case, or is ^ saved by section 17 of 
that act (16 Stat. 261)? 

Roger M. Sherman, Asst. U. S. Atty. 
Lauterbach & Spingarn, for defendant 

BLATOHFORD, District Judge. I do not 
think the decision in Clapp v. Mason, 94 U. 
S. 589, covers this ease. The facts in this 
case are like those in Mason v. Sargent [Case 
No. 9,253], and I concur with Judge Shepley 
in the views announced by him in his deci- 
sion in that case. The defendant, being ex- 
ecutor, is made liable or "subject" to the tax, 
and was bound to pay it before paying over 
the legacies, after the legatees became enti- 
tled, in February, 1875, to the possession and 
enjoyment of the legacies. Judgment is or- 
dered for the plaintiffs on the demurrer, with 
leave to the defendant to answer in twenty 
days on payment of costs. 

[Subsequently a writ of error was sued out 
from the circuit court where the judgment of 
this court was affirmed. Case No. 6,341.] 
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1 [Affirmed in Case No. 6,341.] 
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UNITED STATES v. HELRIGGLE. 

[3 Cranch, C. C. 179.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1827. 

Indictment — Cmissiok of Pkosecutor's Name. 

The court in Alexandria county will, on mo- 
tion, quash an indictment for misdemeanor, un- 
less the name of a prosecutor he indorsed there- 
on, according to the Virginia statute of the 13th 
of November, 1792, g 24, although the defendant 
should have been hound by the recognizance he- 
fore a justice of the peace to appear in this court 
to answer for the offence. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Indictment for assault and battery. Tlie 
•defendant had Tjeen bound by recognizance 
before a justice of the peace to appear, in 
this court- to answer for the offence. 

Mr. Taylor, for the defendant, moved the 
<ovLvt to quash the indictment, because the 
name of a prosecutor was not written at the 
foot of the indictment before it was sent to 
the grand jury, according to section 24 of 
■the Virginia act of November 13, 1792, p. 105. 
Mr. Swann, for the United States, said that 
where the party has been recognized to ap- 
pear in this court to answer for a misde- 
meanor, his practice has been to send up an 
indictment to the grand jury without the 
name of a prosecutor. By section 24 of the 
act of November 13, 1792, it is enacted as 
follows: •*No information for a trespass or 
misdemeanor shall be filed in any court but 
lay express order of the court entered on rec- 
ord, nor unless the party supposed to be cul- 
pable shall have failed to appear and show 
good cause to the contrary, having been re- 
•quired to do so, by a summons appointing 
« convenient time for that purpose, served 
upon him or left at his usual place of abode; 
5ind the name and surname of the prose- 
■cutor, and the town or county in which he 
shall reside, with his title or profession, 
shall be written at the foot of the informa- 
tion before it be filed; and of every bill of 
Indictment for any trespass or misdemeanor 
before It be presented to the grand jury." 
And by section 3S of the same act (page 106), 
it is enacted, "that in all indictments for as- 
saults and batteries, and other ofiCences not 
•capital, now depending or hereafter to be 
prosecuted, it shall be lawful for the coui-t 
"before whom the same shall be depending, 
upon good cause to them shown, to compel 
the prosecutor to find security for payment 
of th6 costs; and if such prosecutor shall 
fail to give security accordingly, the indict- 
ment shall be dismissed with costs." By 
section 2 of the act of Virginia of December 
2, 1795, it is enacted, "that when any pre- 
sentment shall be made of any offence, by 
the grand jury, upon the knowledge of two 
of their body, the names of the grand jury- 
men giving the information shall be indorsed 
at the foot of the presentment; and when 
nny presentment, information, or indictment 
shall be made, by the graud jury, of any 
offence, upon the testimony of a witness 
•called upon by the court or grand jury to 
5?ive testimony concerning the same, the 
name of such witness shall likewise be in- 
<Iorsed thereon; but in none of the cases 
•above mentioned shall the person or persons, 
so informing, be liable to costs." On the 
2Sth of January, 1802, after the separation 
of this county from Virginia, the legisla- 
ture of that state passed an act (page 431) 
stating that "doubts have arisen whether 
any information can be filed, or indictment 
for trespass or misdemeanor be sent to a 
grand jury, unless the name of a prosecutor 
be written at the foot of such information 



or indictment;" and providing that no prose- 
cutor should be required on an information 
or bill of indictment for a trespass or mis- 
demeanor filed, or sent to a grand jury, on 
and in consequence of a previous present- 
ment of a grand jury made on their own 
knowledge, or on the information of any 
two of their own body. 

THE COURT (MORSELL, Circuit Judge, 
contra) quashed the indictment 

See the twenty-ninth rule of practice of 
this court; U. S. v. Shackelford [Case No. 
16,260], in this court at April term, 1828; 
U. S. V. Hollinsberry [Id. 15,380], at Novem- 
ber term, 1829; yirginia v. Leap [Id. 16,964], 
in this court, April term, 1801; U. S. v. Sand- 
ford [Id. 16,221], July 14, 1806; U. S. v. 
Jamesson [Id, 15,466], January, 1802; U. S. 
V. Smgleton [Id. 16,293], June, 1805; U. S. 
V. WiUis [Id. 16,728], November, 1808; U. S. 
V. Carr [Id. 14,729], November. 1823. 



Case JHo. 16,345. 

UNITED STATES v. HEMMER et al. 

[4 Mason, 105.] i 

Circuit Court, D, Massachusetts. Oct Term, 
1825. 

Revolt of Seames — Confinement op Master — 
conspiracv. 

1. A confinement of the master VV^ithin the 
statute of 1790, c. 9, § 12 [1 Stat 115], is not 
hmited merely to a seizure of the master, and 
preventing the movements of his body, or to lock- 
ing up in a particular place, as a cabin or state- 
room, but extends to all restraints of personal 
liberty, in freely going about the ship, by present 
force or threats of bodily injury. 

[Cited in U. S. v. Huff, 13 Fed. 641.] 

2. A revolt is an usurpa^on of the authority 
and command of the ship, and an overthrow of 
that of the master or commanding ofiicer. Any 
conspiracy to accomplish such an object, or to re- 
sist a lawful command of the master for such 

purpose, and any endeavor to stir up others of 
the crew to such resistance, is an endeavor to 
commit a revolt within the meaning of the same 
section of the statute. 

[Cited in U. S, v. Haines. Case No. 15,272: 
U. S. V. Peterson, Id. 16,037.] 

Indictment: 1. B'or confining the master of 
the ship Mentor, on board of which the de- 
fendants, [Henry Hemmer and others] were 
seamen: 2. For endeavoring to commit a i*e- 
v>olt on board of the same ship. The facts, 
as they appeared in evidence, are fully de- 
tailed in the opinion of the court on the libel 
for wages by the same seamen, and need not 
be here repeated. See The Mentor [Case No. 
9,427]. 

Mr. Blake, U. S. Dist Atty, 
Gay & Bassett, for defendants. 

STORY, Circuit Justice, in summing up the 
facts to the jury, said: 

The indictment charges two distinct of- 
fences: 1. An unlawful confinement of the 

1 [Reported by William P. Mason, Esq.] 
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master of the ship: 2. An endeavour to com- 
mit a revolt on hoard of the ship. The lan- 
guage of the act of congress on which the in- 
dictment is founded (Act 1780, c. 9, § 12) is, 
that "if any seamen shall confine the master 
of any ship or other vessel, or endeavour to 
make a revolt in such ship," such person or 
persons shall, on conviction, suffer the pun- 
ishment prescribed by the act. What is a 
confinement within the meaning of the stat- 
ute? I conceive it not to be limited to mere 
personal resti-aint by seizing the master and 
preventing the free movements of his body, 
nor to imprisonment in any specific place, as 
locking him in a state-room or cabin. It is 
equally a confinement, within the statute, to 
prevent him from free movements about the 
ship, by force, or intimidation, as by limiting 
him to walking on a particular part of the 
deck by terror of bodily injury, or by pres- 
ent force. If he is surrounded, and prevent- 
ed from moving, where he pleases, according 
to his rights or duty as master, under threats 
of force, or if he is restrained from going to 
any part of the ship by an avowed determi- 
nation of the crew, or of any part of them, 
to resist him, and to employ force adequate to 
prevent it, these fall within the meaning of 
confinement They are restraints of his per- 
sonal liberty, destroying his authority on 
board of the ship, and compelling him to hmit 
his movements to the space allotted him. 
The case of U. S. v. Bladen [Case No. 14,606], 
before Mr. Justice "Washington, is directly in 

point. 

As to the other ofCence, of an endeavor to 
commit a revolt, it has heretofore come be- 
fore this court for consideration in several 
cases. A revolt is, in the sense of the stat- 
ute, an open rebellion or mutiny. It is an 
usurpation of the authority and command of 
the ship, and an overthrow of that of the 
master or other commanding officer. Wher- 
ever the crew, or any part thereof, take pos- 
session of the vessel against the will, and in 
defiance of the authority of the master, or 
put another pei-son in command, and control 
her navigation against his will or orders, that 
is a revolt. And any act done with intent to 
accomplish such an object is an endeavor to 
commit a revolt If the crew, or a part there- 
of, conspire to refuse to do any further duty 
on board, and to disobey all further orders 
of the master, with a view to compel him to 
yield up the command of the ship, or to grant 
to them any allowance inconsistent with his 
duty as master, or to prevent him from exer- 
cising his lawful authority in the navigation, 
management, or police of the ship, it is an 
endeavor to commit a revolt And a general 
conspiracy or combination among the crew, 
or a part thereof, to resist a single lawful 
order of the master, for the like purposes, 
and any act done in pursuance of such con- 
spiracy or combination, and any endeavor to 
stir up others of the crew to such resistance, 
would, in my opinion, fall within the same 
predicament. In this exposition of the stat- 
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ute, I am authorised to say, that the district 
judge also concurs. See U. S. v. Smith [Case 
No. 16,337J; The Exeter, 2 C. Rob. Adm. 261, 
and particularly under page 273; U. S. v. 
Sharp [Case No. 16,264]; U. S. v. Bladen 
[supra]. 
The defendants were found guilty. 

NOTE. The case of U. S. v. Kelly, 11 
Wheat [24 U. S.] 419, may be thought to nar- 
row the doctrine here stated as to endeavors to 
commit a revolt But it is understood, that 
such was not the intention of the court; and 
that the language employed was not designed 
to exclude cases, where the endeavor is to ob- 
struct or prevent the master from the free ex- 
ercise of his command on board, in any thing- 
touching the management police, or navigation 
of the ship. 
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UNITED STATES v. HENDRIC. 

[2 Sawy. 476; i 6 Chi. Leg. News, 224.] 

District Court D. Oregon. Dec. 20, 1873. 

Violation of Election Laws— Indictment— 
Counsel and Advice. 

1. An allegation that the defendant offered a 
party $2.50 to vote, is equivalent to an allega- 
tion that he counseled and advised such party to 
vote. 

[Followed in D. S. v. O'Neill, Case No. 15,- 
949. Cited in TJ. S. v. Johnson, Id. 15,488.] 

2. Allegations in the first count in an indict- 
ment mav he adopted in the second one by refer- 
ring to them; and the words "said Johnson ma 
second count indicate the Johnson mentioned and 
described in the first count, including his status 
or condition as therein stated, with reference to- 
the charge made in the indictment. 

[This was an indictment against Robert 
Hendric] 
Addison C. Gibbs, for the United States. 
Richard Williams, for defendant 

DEADY, District Judge. This indictment 
was found December 9, and contains two 
counts. 

The first count charges that at an election 
held on October 13, lb)73, at South Portland 
precinct, in the county of Jlultaomah, and 
state of Oregon, for representative in the con- 
gress of tlie United States, the defendant "did 
then and there knowingly, etc., offer to give 
to one James Johnson (he, the said Johnson, 
then and there not being entitled to vote at 
said election, for the reason that he was not 
twenty-one years of age), the sum of ?2.50, 
as a gift, bribe and reward to him, the said 
Johnson, to vote at said election for repre- 
sentative in congress of the United States," 
contrary to the statute, etc. The defendant 
demurs to this count, and for cause of de- 
murrer says, "that it does not appear that he 
counseled or advised said Johnson to vote." 
This indictment is found under two provi- 
sions of the act of May 31, 1870 (18 Stat 144), 
which, taken together, pro-dde: "That if, at 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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iiny election for representative * * * in 
the congress of the United States, any person 
shall * « « aid, counsel, procure or ad- 
vise any person * * * to vote without 
having a lawful right to vote, « * * such 
person shall be deemed guilty of a crime." 
It not being alleged that Johnson voted at 
this election, of course the defendant could 
not have aided 'or procured him to vote. But 
if the defendant counseled or advised John- 
son to vote, then, although the latter did not 
vote, he would be guilty of the crime defined 
in the clauses of the act above cited. 

The suflBcieney of the count then turns upon 
the question whether it appears therefrom 
that the defendant counseled or advised John- 
son, under the circumstances, to vote. In 
U. S. V. Bachelder [Case No. 14,490], it was 
held that "it is not in general necessary in 
an indictment for a statutable offense to fol- 
low the exact wording of the statute. It 
is suflacient if the offense be set forth with 
substantial accuracy and certainty to a rea- 
sonable intendment. The cases cited from 
the common law, where a different rule is 
supposed to prevail, do not apply." The 
words "counsel" or "advise" are not used in 
the count, and unless it contains equivalent 
terms, it is insufficient- "Worcester defines 
the verb to counsel as follows: (1) To give 
advice to; to admonish. (2) To propose to 
be done; to recommend. Now it is alleged 
in this count that the defendant offered to 
give Johnson $2.50 to vote, and it seems to 
me that he thereby proposed to him to vote 
-T-not only counseled him by words, but added 
the persuasive argument of a bribe. If it 
was alleged that the defendant counseled 
Johnson to vote, or proposed to him to vote, 
or recommended or advised him to vote, there 
■can be no question but that the allegation 
would be in substantially the same language 
as that of the statute, and sufficient; but 
when he offered Johnson money to induce him 
to vote, he necessarily proposed to him and 
■counseled him to vote, he thereby did all 
this and more. When the defendant offered 
this bribe to Johnson to induce him to" vote, 
lie necessarily proposed to him and couhseled 
him to vote. The only criticism that the 
■count is open to in this respect is, that it 
states more than is necessary, and is a de- 
parture from the generally safe rule of fol- 
lowing the words of the statute. The de- 
murrer thereto is overruled. 

The second count is in all respects like the 
first one, except that it is there alleged that 
the defendant "did then and there knowingly, 
•etc., give to said James Johnson $2.o0 as a 
gift, bribe," etc., without otherwise stating 
that Johnson was not a qualified voter. It is 
usual and proper where an indictment con- 
tains two counts, instead of repeating the 
allegations which are common to both, to 
adopt them in the second one by referring to 
them, thus making them a part of the latter. 
By the use of the relative "said" in this count 
l>efore James Johnson, the pleader indicates 



a James Johnson, not only of the personal 
description, if any, given- in the first count, 
but also one being in like condition or status 
with reference to. the charge made in the in- 
dictment. The phrase, said James Johnson, 
in this count, is then equivalent to an allega- 
tion that the Johnson indicated is a person 
under twenty-one years of age. The conclu- 
sion that he was therefore not entitled to vote 
is a mere conclusion of law, and although 
proper and logical to be stated, is not abs'olute- 
ly necessary. 

The demurrer to this count, which is simi- 
lar to the other, except in respect to this ob- 
jection, is overruled. 

[See Case No. 15,347'.] 
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UNITED STATES v. HENDRIO. 

[2 Sawy. 479.] i 

District Court, D. Oregon. Dec. 20, 1873, 

Indictment— liLEGAL Voting. 

An allegation that "a party claimed a right 
to vote at an election, is not equivalent to an al- 
legation that such party is a qualified voter. 

[This was an indictment against Robert 
Hendric] 

Addison C. Gibbs, for the United States. 
Richard Williams, for defendant. 

DEADY, District Judge. The indictment 
in this case contains two counts. The first 
one charges that at an election held on Oc- 
tober 13, 1873, at South Portland precinct, in 
the county of Multnomah and state of Ore- 
gon, for representative in the congress of the 
United States, the defendant did there and 
then, knowingly, etc., offer to give one Rob- 
ert Bruce (he the said Robert Bruce claiming 
a right to vote at said election), the sum of 
$2.50 as a gift, bribe and reward to him, the 
said Bruce, to vote at said election for rep- 
resentative, etc., to prevent said Bruce from 
exercising the right of suffrage, contrary to 
the statute, etc. The second count is simi- 
lar to the first, except that it alleges that the 
defendant gave said Bruce the sum of ?2.50 
for the purpose and with the effect afore- 
said. 

The defendant demurs to the indictment, 
because it does not appear tiierefrom that 
said Bnice was a qualified voter of the state 
of Oregon. The indictment is found under 
section nineteen of the act of May 31, 1870 
(16 Stat. 144), which defines quite a number 
of crimes in relation to elections. 

The crime intended to be charged in the 
indictment is defined in these words: "That 
if at any election for representative * * « 
in the congress of the United States, any per- 
son shaU * « * by * * * bribery, re- 
ward, or offer or promise thereof * * * 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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-prevent any qualified voter of any state of 
the United States * * * from freely ex- 
ercising the right of suffrage, * * * such 
person shall be deemed guilty of a crime." 

Assuming that this provision was intended 
to prohibit the giving or offering any bribe 
or reward to induce or procure a voter to 
vote one way or the other, or at all, or not 
to vote, as I think it was because such re- 
ward or offer thereof, if accepted and acted 
upon by the voter, necessarily prevents him 
from exercising his right of suffrage freely, 
still this indictment is Insuflficient, because 
it does not charge in either <;ount that said 
Bruce was a qualified voter— a person quali- 
fied to vote at the ele'ction in question— but 
only that he claimed a right to vote thereat. 

It does not follow, because Bruce claimed 
a right to vote, that he was entitled to it. 
The one expression is not the equivalent of 
the other. The act provides in a separate 
clause for the offense of voting by a person 
not entitled to vote, or for aiding, procuring, 
counseling or advising any such person to 
vote, which includes hiring him to do so. 
But it cannot be said that any one is pre- 
vented by any act fixim exercising his right 
of suffrage freely, unless he has such right 
at the time; and that fact must be averred, 
by stating in the language of the act or oth- 
er equivalent terms that such person was 
then and there a qualified voter. 

The demurrer must be sustained, 

[See Case No. 15,346.] 
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UNITED STATES ex rel. CASTBO v. 
HENDRICKS. 

[2 Hayw. & H. 293.] i 

Circuit Court, District of Columbia. June 10, 
1S58.2 

Mandamus to Land Commissioner — Issuance of 
Patent — Duties of Commissionek. 

1. A mandamus will not lie to compel the com- 
missioner of the general land oflBce to issue a 
patent to the petitioner for more land than, iu the 
judgment of the commissioner, he was entitled 
to, the quantity of land to which petitioner 
was entitled being a question to be determined 
by the commissioner upon all the evidence and 
facts. 

2. The decision of the commissioner of the 
general land office ordering a further examina- 
tion, on the ground that the return of a survey 
made by the surveyor general of California rep- 
resented the tract as containing more than the 
quantity sold and confirmed was a proper exer- 
cise of the duties of his ofiice. 

[This was a petition by Salvador Castro 
for a writ of mandamus, to be directed to 
Thomas A. Hendricks, commissioner of the 
general land office, and to require him to 
issue a patent for eei-tain land in California.] 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 

2 [Affirmed in 23 How. (G4 U. S.) 438.] 



R. J. Dent and Hyatt P. HepbxuTi, for peti- 
tioner- 
Mr, Kerr, for commissioner. 

The petitioner states in his petition that hfr 
claimed title to a part of a tract of land 
granted by the government of Mexico to ono- 
Antonio Buelna; that to confirm his title he- 
filed his claim before a board of land com- 
missioners established by an act of congress 
of March 3, 1851 [9 Stat. 631]; that for the 
want of sufficient evidence it was rejected by 
the said commissioners, but upon an appeal 
taken to the district court of the United. 
States for the Northern district of California, 
the necessary evidence was supplied, and the^ 
said court, by its final decree, confirmed the 
claim to the tract of land described in the- 
survey made by the surveyor general of Cali- 
fornia by metes and bounds; that the com- 
missioner of the general land office refuses- 
to issue a patent for said land; that the peti- 
tioner is greatly prejudiced and hindered in 
his just rights and legal title; that the pro- 
ceedings on the part of the commissioner ot 
the general land office are illegal and without 
warrant of law, and in violation of the plain 
ministerial duty imposed on him; that the- 
decree of the district court and the survey 
of the surveyor geneiul are final and conclu- 
sive upon the ministerial officers of the gov- 
ernment. 

The following is the communication sent to 
the secretary of the interior, by the commis- 
sioner of the general land office, a copy' of 
which was given to the petitioner. It con- 
tains the facts in the case: 

"In the case of the eastern portion of the 
'San Gregerio' ranch, confirmed to Salvador- 
Castro, being for 'one league,' this office pre- 
pared instructions to the surveyor general of 
California, ordering a further examination, 
upon the ground that the return of survey 
made by that officer represented the eastern 
portion as containing an excess of two and 
one-half leagues over the quantity sold ana 
confirmed. Prom that proceeding the coun- 
sel for Castro took an appeal, followed by a 
communication dated the 13th of March, 
1858, from the secretary of the interior, ap- 
proving our proposed action in the premisos. 
Subsequently H. P. Hepburn. Esq., attorney, 
asked, for reasons stated, a rehearing. Thi&^ 
application having been referred from the- 
department on the 26th. I have the honor to- 
return herewith Mr. Hepburn's application, 
the printed argument presented by him and 
the Hon. Robert J. Dent, counsel, and in ad- 
dition to the views presented in our instruc- 
tions of Febi-uary 3, 1858, respectfully sub- 
mit the following: It is not disputed that the- 
district court has authority to fix boundaries- 
as well as to confirm titles, but it is contend- 
ed that the court has no power to enlarge or 
go beyond the limits of the original grant,, 
and that its proper function is to execute the- 
contract entered into in this case by the 
Mexican authorities, and nothing more. The- 
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original grant to Buelna contained four 
sqnare leagues. The plats returned for tiiat 
grant, viz : for the claim of Castro the eastern 
portion, and that for Rodrigues the western, 
emhrace six and one-half square leagues, an 
excess of two and one-half leagues over the 
said Buelna grant, thus awarding, as we 
think, that quantity of the public lands of 
the United States as an excess to said grant. 
We do not in the proposed proceeding resist 
the decree, hut assert that in making the sur- 
vey imder it the surveyor has erred in taking 
a wrong initial point, and we suggest a fur- 
ther examination to find the proper initial 
point at another locality along the moun- 
tains, that by so doing the, survey "would he 
made to harmonize with the original grant, 
with the diseno, and at the same time con- 
form to the decree. We have alleged no er- 
ror in the decree, and our object is properly 
to determine its effect and construction. 
Had the estimate been twice the quantity we 
shonld not of course go outside of establish- 
ed well defined boundaries to make up the 
quantity where the original giunt and decree 
aflGlrmed those boundaries, but if the con- 
firmee could show that his quantity was 'cut 
short by such an error of the surveyor, as 
we think has occurred la this Castro case, 
by taking a wrong starting point, and it ap- 
peared that by taking a point suggested the 
terms of the decree would be complied with, 
and he would get his full quantity named 
therein, we should certainly direct a re-ex- 
amination of the siu'vey to do fiill justice to 
the claimants. There is no rule for prefer- 
ring quantity to boundaries, where the' orig- 
inal grant and confirmation both fix the 
boundaries as the controlling data, just the 
reverse of this assumption in any case of that 
class would obtain. But where, as is a mat- 
ter of omiversal notoriety, the general mode 
of distributing public lands in California ro- 
stricts the grant to quantity, 'a little more or 
less' on account of the rude and defective 
system of fixing limits, in the absence of a 
suiyeying system in that countiy, either im- 
der the dominion of Spain or Mexico the 
quantity for the most obvious reason became 
the governing rule, and to obtain generally in 
the original grants and decrees of confirma- 
tion. Wherever quantity and limits can be 
reconciled with the original grant and con- 
firmation, it is of course our dutj' to have it 
done. It is not contended by this office that 
the confirmation extended beyond the grant, 
but that the error is with the surveyor in lo- 
cating the claim. The decree recites that this 
is 'a portion of the four league grant' to 
Buelna, and that it is the 'same land describ- 
ed in the conveyance to claimant filed,' &c. 
This is part of the decree, the whole of 
which, with the grant itself, must be exam- 
ined and satisfied in locating the tract. It 
is maintained that all the general land olfi'ce 
has to do is to see that there is a final con- 
firmation and a location of that confirmation. 
We agree with this with the understanding 



that we shall be satisfied the location is a law- 
ful and proper one, but, if satisfied that it is 
neither lawful nor proper, wiU it be main- 
tained that we should convey such a loca- 
tion into patent, upon the ground that it is 
merely a ministerial act? In a case aniuo- 
gous in principle, in the language of tlie 
learned Attorney General Wirt,— Bates' Case 
(Oct 10, 1S25) 2 Op. Attys. Gen. 15,— upon 
an assumption like this, 'the president, 
whose peculiar constitutional function it is 
to see that the laws are prop'erly enacted, is 
himself to become insti-umental in a con- 
scious breach of the laws, by signing the pat- 
ent, because an inferior officer has ignorant- 
ly or inadvertently taken a false step.' It is 
now proposed to review the Castro survey, 
on the ground that it is outside of the orig- 
inal grant, or at least that portion of it has 
been so located, and the government thus 
deprived of the excess above mentioned. If 
it is ascertained that in locating both the 
Castro and Rodrigues within the grant, ther^i 
is not foimd the quantity of four leagues, 
the loss in damages must fall upon Rodri- 
gues, as the deed to Castro referred to in the 
decree carries one league, and is a relinquish- 
ment, to that extent in favor of Castro, the 
boundaries fixing the locus of the claim to 
that extent within the original grant. This 
office looks to the reorganization act of July 
4, 1836 [5 Stat. 107], for its authority of 'su- 
pervision and control' (see case of Bernard v. 
Ashley, 18 How. [59 XT. S.] 45, and Bell v. 
Hearon, 19 How. [60 U. S,] 262), in this mat- 
ter, and understands the attorney general's 
opinion of September 29, 1S5T,— Case of Citi- 
zens of Butte Co. (Cal.) 9 Op. Attys. Gen. 108, 
—according to its plain terms and import to 
wit: 'A person who claims land in California 
under a title from Mexico is entitled to have 
a patent for it issued out of the general land 
office here, whenever he shows that his claim 
has been finally confirmed by the commis- 
sioners, by the district court or the supreme 
coiu't, if he at the same .time accompanies 
,that proof with a survey certified and ap- 
proved by the surveyor general of' CaTi- 
fomia.' That is, he is to have a patent for 
his 'Mexican' claim, not for something not 
included in but outside of that claim, lu 
view therefore of the whole matter, and attpr 
careful consideration of the whole argument 
of the counsel of Castro, this office feels con- 
strained to adhere to the views presented in 
the proposed instructions." 

Answer of the commissioner of the general 
land office to the rule of the court, to show 
cause why mandamus should not issue for 
the execution and delivery of a patent. 

"The undersigned is bound by law to per- 
form the duties of his office under the direc- 
tion of the secretaxy of the interior and the 
president of the United States, so far there- 
fore as the proceeding may be intended to 
control him in the discharge of his official 
function, by substituting the direction and 
control of others for that of the secretary or 
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president, he protests against it as unauthor- 
ized and illegal. Protesting that your hon- 
ors have no authority to control his official 
action as prayed, nor to make him as com- 
missioner of the general land office, and 
through him the executive of the government 
of the United States, a party to this proceed- 
ing, or to require him to make answer there- 
in, in discharge of the rule of the court he 
says: That on the 2d day of May, in the 
year 1839, a grant of land was made by Ai- 
verado, the governor of the department of 
California, pursuant to Mexican laws and 
regulations, ta Antonio Buelna of four square 
leagues, a little more or less, situate on the 
north side of the establishment of Santa 
Cruz, &c. That after the death of said Buel- 
na, to wit: on the 29th of January, 1849, 
iladam Rodrigues (widow of Buelna) and her 
husband Francisco Rodrigues, with a view 
to the payment of the debts of the said Buel- 
na, and in consideration of $500, made a 
deed to the petitioner (Castro) for one league 
of the said land, describing the same as 'one 
league of land in the location known by the 
name of San Gregoria, situated on the coast 
to the north of Santa Cruz, and which land 
consisted of four leagues, was the property 
of Antonio Buelna,' &c. It appears that it 
-was afterwards considered necessary for 
Rodrigues and his wi£e to execute another 
deed for the same land 'for more definite 
boundaries,' which they did bearing date Au- 
gust, 1852. It does not appear, nor is it be- 
lieved that the said last deed was given for 
any new or additional consideration, nor 
with a view to an enlargement of the grant 
to the petitioner. It is shown that it was 
made without any new consideration, and 
for the one league of land mentioned in the 
first deed. Three leagues of the land grant- 
ed to Buelna were retained by Madam Rod- 
rigues, widow of Buelna, and the same has 
been confirmed to and sux-veyed for her, giv- 
ing her that quantity. 

"It is true that the proceedings were had 
relative to the claim of the petitioner before 
the board of land commissioners in Califor- 
nia, and before the district court of the Unit- 
ed States for the Northern district of Cali- 
fornia, and the confirmation was made in fa- 
vor of the petitioner, as stated by him in his 
petition and in the said decree of confirma- 
tion. But it is not admitted, nor is it be- 
lieved to be true, that it was intended by the 
said confirmation, or that the said confirma- 
tion had the effect to give to the petitioner 
any lands outside of the proper limits of the 
Buelna grant, or to give to the petitioner a 
greater quantity of the lands of the said 
grant than was contemplated by the parties 
in the execution of the said deeds. It is fur- 
ther true that after said confirmation a sur- 
vey was made on behalf of the petitioner, un- 
der the authority of the surveyor general of 
California, and by him approved and return- 
ed to the general land office. But it is not 
admitted, nor is it believed to be true, that 



the said survey was a correct survey of the 
lands of the petitioner as described in said 
decree of confirmation. On the contrary 
thereof, the undersigned believes the same 
to be an incorrect sui-vey, and that it ex- 
ceeds in quantity the real claim of the peti- 
tioner by nearly two and one-half leagues, and 
that a proper survey thereof may and ought 
to be made according to the description of the 
lands in said deeds and in said decree of con- 
firmation, so as to give the petitioner all the 
lands to which he is entitled, and at the 
same time not to pass the proper limits of 
the Buelna grant, and include lands of the 
United States, nor to any portion of the three 
leagues I'eserved by Madam Rodrigues. It 
is true that after said survey was reported 
to the general land office, the undersigned did 
carefully examine the same in connection 
with the grant to Buelna, the two deeds and 
the decree of confirmation, and did come to 
the opinion that the said survey was not a 
ti-ue and correct survey of the land of the 
petitioner, nor in accordance with the said 
grant, deeds and confirmation; but the same 
through fraud or gross mistake and inatten- 
tion had been made so as to include nearly 
two and one-half leagues of land that did not 
belong to the petitioner, and that would not 
fall within the lines of the claim if properly 
run, and the same did include nearly two and 
one-half leagues of land of the United States, 
and being satisfied that according to law 
and good conscience he ought not to cause 
the same to be carried into patent without 
further and thorough investigation, the un- 
dersigned did on the 3d day of February, 
1858, cause to be prepared, and did sign, 
with a view to transmission. Instructions to 
the surveyor general, to the effect that he 
should cause a further and careful examina- 
tion to be made in the whole matter, anu re- 
port the result, with his decision as to the 
true boundaries of the league confirmed to 
Castro and the three leagues to Madam Rod- 
rigues. It is true that the petitioner did ap- 
peal from the action and decision to the sec- 
retary of the interior, and that the secretary 
after fully considering the subject did over- 
rule said appeal and affirm the decision of 
the general land office and did confirm the 
instructions aforesaid, and that afterwards 
the undei-signed did refuse to cause to be 
issued to the petitioner a patent, upon said 
erroneous and defective survey, and did so 
inform the petitioner through his attorney, 
and he does still refuse to issue any patent 
upon said smwey, as he believes it to be his 
duty in law to do. It is not disputed that 
the district court had authority to fix the 
boundaries as well as to confirm the title to 
this claim, but it is insisted by the undersign- 
ed that by the act of 3d of March, 1851, no 
authority w^as ■conferred upon the board of 
commissioners, or upon the court to enlarge 
and nearly double the real claim, in other 
words to give away of the public lands of the 
United States a quantity of land nearly equal 
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to two a.nd one-balf leagues greater tlian was 
•contained in the original Mexican grant, as 
is virtually claimed shall be done in this 
■case, neither the treaty, the laws of nations, 
nor the legislation of congress contemplate 
such a thing. Nor does the undersigned con- 
cede that the court intended to, or did, by its 
-decree, enlarge the Buelna claim from four 
to six and one-half leagues, or the claim of 
the petitioner from one to three and one-half 
leagues, and upon no legal principle can such 
-a construction to that decree be given, on the 
contraiy thereof he does insist that a correct 
and proper survey in accordance with the 
terms of the decree of confirmation will give 
to the petitioner about one league of land, 
■and Madam Rodrigues three leagues, all with- 
in the proper limits of the Buelna grant, with 
a view to such a result the instructions of 
3d February, 1838, were prepared. 

"The xmdersigned does insist: (1) That the 
honorable court has no authority of law to 
-direct him in the discharge of. any of his du- 
ties as .commissioner of the general land of- 
fice, and therefore cannot issue the writ 
prayed by the petitioner. (2) That by the 
first section of the act of July 4, 1836, 'to re- 
organize the general land office,' the under- 
•signed is required to discharge the duties of 
his office 'under the direction of the president 
■of the United States/ and that if under the 
■circumstances of the case it is his duty to 
■cause the patent sought by the petitioner to 
be issueci, then the remedy of the petitioner 
is to obtain from the president the order 
therefor, and therefore he has a direct and 
sufficient remedy, without the intervention 
■of this court, and the writ prayed ought not 
to issue. (3) That by the section of the law 
above mentioned the survey of the public 
lands, and also of 'private claims of lands' 
■nve made, 'subject to the supervision and 
■control of the commissioner of the general 
land office, under the direction of the presi- 
dent of the United States,' which supervision 
4ind control are not taken away by the act of 
March 3, 1851, and therefore when the sur- 
vey of the claim of the petitioner was re- 
ported to the general land office, it was the 
•duty of the undersigned thoroughly to exam- 
ine the same, and if he should find it correct- 
ly made in accordance with the grant and 
•decree, then to approve it, but if he found 
the same to be erroneous and through fraud 
•or mistake to have been incorrectly made, 
then it became his duly to reject or suspend 
the same, or to give such orders for its cor- 
rection as the facts and the law should re- 
•quire, subject of course to the president of 
the United States, and over the judgment of 
the undersigned in such a case this honor- 
able court could exercise no control. (4) 
That the survey upon which the petitioner 
seelts a patent, through fraud, negligence or 
mistake was not correctly made, but is er- 
roneous and includes nearly two leagues and 
■one-half of land as aforesaid, to which the 
jpetitioner is not entitled, and therefore the 



court ought not to issue any writ requiring 
the issue of a patent thereon. 

"The undei-signed prays to be discharged 
from further answer either to the petition of 
the petitioner or the order of the court. 

"Thos. A. Hendricks, Commissioner. 

, "General Land Office, May 20, 1858." 

Decree discharging rule. 

This cause being set for hearing upon the 
petition, answer and exhibits and agreement 
filed, and the arguments of counsel being 
heard as well on behalf of the petitioner 
as the respondent, and the premises being 
fully considered: Therefore it is this 10th 
of June, 1858, by the said circuit court or- 
dered, adjudged and directed that the cause 
shown by the respondent why the writ of 
mandamus should not be ordered as prayed 
is sufficient in the premises, and that the pe- 
tition of the relator be and the same is here- 
by dismissed with costs. 

[NOTE. The case was taken on an appeal 
to the supreme court, where the decree of this 
court was affirmed, with costs. 23 How. (64 
U. S.) 438.] 
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MiSDEMEAKOKS — COMMON LaW AND StATDTORY 

Offences— Selling Free Mulatto as Slave, 

1. Quaere? Whether it is an indictable mis- 
demeanor to attempt to commit an offence, which, 
if carried into execution, would not go to corrupt 
the fountains of justice, of legislation, or the 
executive administration of the law; or involve 
actual violation or breach of the peace. - 

2. It makes no difference whether the attempt- 
ed offence be at common law, or created by stat- 
ute, 

3. To attempt to sell a free mulatto as a slave 
for life, is not an indictable offence in the Dis- 
trict of Columbia. 

The defendant, "Washington Henning, alias 
Haney Hedley, was convicted upon an in- 
dictment for attempting to sell a free mulat- 
to boy as a slave for life, contrary to the 
fifteenth and sixteenth sections of the Mary- 
land act of 1796 (chapter 67). The indict- 
ment contained three counts, each conclud- 
ing against the form of the statute. The 
first count charged that the defendant un- 
lawfully and fraudulently attempted to car- 
ry out of this county and district, forcibly 
and fiuudulently, a free mulatto boy named 
Thad Key, knowing him to be free. The 
second count charged that the defendant 
brought into this county a certain free mu- 
latto boy, under the age of twenty-one years, 
named Thad Key, bound to service until he 
was twenty-one years of age, and fraudu- 
lently and illegally attempted to sell him as 
a slave for life to "Washington Roby and 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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George Gray, the defendant knowing liim ro 
be entitled to freedom at twenty-one years 
of age. The third count charged that the 
defendant brought the free boy into this 
county, and attempted to sell him as a slave 
for life to the said Washington Roby and 
George Gray, the defendant then knowing 
the boy to be free. 

W. L. Brent, for defendant, moved in ar- 
rest of judgment, and contended that there 
was no indictable oCEenee charged in the 
indictment; that the statute does not punish 
the attempt to commit the offence . therein 
mentioned; and that it is not a misdemeanor 
at common law to attempt to commit- an 
offence created by statute. He cited 1 Russ. 
Crimes, 44, 47; Rex v. Oartwright (Easter 
Term, 1S06) Russ. & R. 108; 3 Chit 994, 1140- 
1142. 

air. Key, U. S. DIst Atty., contra, cited 
3 Chit. 683, 696, 699, 1131, 1190b, and note; 
Rex v..Higgins, 2 East, 5-7, 11, 18, 19, 21; 
Rex V. Philipps, 6 East, 464; 1 Russ. Crimes, 
46. It is an indictable offence to attempt to 
do an act prohibited by statute, as much as 
it is to do an act prohibited by the common 
law. But the act of selling a free mulatto 
as a slave is an offence at common law; it 
is a cheat by false tokens. The possession 
and color of the boy are tokens corroborat- 
ing the assei-tion of title. Common prudence 
could not guard against the deceit. 

THE COURT {CRANOH, Chief Judge, 
contra) arrested the judgment. 

MORSELL, Circuit Judge, was of opinion 
that an attempt to commit an offence, cre- 
ated by statute, which was not an offence 
at common law, is not indictable. 

THRUSTON, Circuit Judge. The foUow- 
ing remarks are rather an answer to the 
point made and attempted to be sustained 
by the attorney for the United States, than 
an opinion on the indictment itself. I came 
into court after the indictment was read, and 
did not hear it; but the two positions stated 
at the head of the following opinion, were 
taken by Mr. Key, and as they involved con- 
siderations of great importance, I wrote 
(with little time for deliberation, and with- 
out the means of consulting books) the sug- 
gestions which are stated below. 

U. S. V. Haney Hedley (otherwise Wash- 
ington Henning). Indictment at common law, 
for attempting or offering to sell a free col- 
ored boy as a slave. 

The attorney for the United States en- 
deavored to support this indictment, on a 
motion to ai'rest the judgment by the trav- 
erser's counsel, on two grounds: (1) That 
every attempt or offer to commit any crime 
or misdemeanor at common law, or by stat- 
ute, is an indictable offence. (2) That the 
act itself was, per se, an indictable offence, 
because it amounted to a common-law cheat 
or fraud. 

As to the first position: Its universality. 
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if carried out, would lead to great absurdi- 
ties, such as neither the law nor common, 
sense can tolei-ate, and, therefore, I can- 
not agree to it; but am of opinion that there 
is a rational limit to it, beyond which we^ 
ought not to go; and this limit is well de- 
fined by certain rules and principles, which, 
if .attended to, will direct us into the path 
to be pursued; this limit embraces only 
those attempts, or offers, to eveiy day indict- 
ments for both; but I have never read of^. 
heard of, or known an indictment for an at- 
tempt to commit an assault. Suppose a maa 
were to threaten another that he would beat, 
him, and make demonstrations to that effect,, 
and is held back by others, so as to prevent " 
an assault even, would this be indictable?^ 
If so, out of the million of cases of assault 
and battery in the books, and in this court, 
we should have heard of, read of, or actual- 
ly witnessed such a prosecution. These con- 
siderations are applicable so far to common- 
law offences only. Next, as to an attempt, 
or offer, to violate a penal statute. I en- 
deavored to show to what absurdities this 
position would lead, if carried to the fullest 
extent. Instanced the case of attempting to 
sell a gill of whisky without license; who- 
can imagine such an attempt only, not car- 
ried into effect, would be indictable? So in 
a multitude of parallel cases. There are- 
laws to prevent the hunting of deer, or fish- 
ing at certain seasons. Suppose a man pro- 
poses to another, to go to hxmt or fish* in such 
seasons, and actually provides arms or nets, 
and they go part of the way and turn back, 
would this be indictable? My reason and' 
common sense forbid an affirmative reply. 
'The first position, then, of the attorney of 
the United States, does not amount to a 
universal rule; it is too broad. Show me an 
universal rule of law, holding in all possi- 
ble cases, and you will show me a phenom- 
enon that my Lord Coke never dreamed of. 
I cannot see any distinction between an at- 
tempt to violate a penal statute, or to com- 
mit a common-law offence; if there be any, 
my reason is too obtuse to discover it. I can- 
not discern what gives this dignity to a 
statutory penalty, or prohibition, which can- 
not be equally claimed by the good old com- 
mon law. In fact, there is no difference; 
and the line of demarcation which I have- 
drawn as to common-law offences, ought to 
be the fixed boundary between punishable 
and dispunishable attempts to violate penal 
statutes. Without repeating the class of 
cases which are indictable, and those which 
are not, I refer to the numerous specifica- 
tions of those cases which I have set out in 
my consideration of them under the common 
law. The indictment before xis, was for a 
fraud in attempting to sell a free negro as 
a slave, contrary to the provisions of the- 
penitentiary law. The argument first start- 
ed on the broad ground, that an attempt to 
violate any penal statute was an indictable- 
offence; this, I think, I have answered suf- 
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ficiently; sueli a broad assumption cannot 
be sustained. 

Secondly, it was urged tliat the attempt to 
sell a free man for a slave, was a fraud at 
common law, and therefore indictable; but 
the multitude of eases, never yet conti*adict- 
ed, that a mere overreaching, or misrepre- 
sentation, in a private sale, is not an of- 
fence at common law, seems to me to fur- 
nish a clear refutation of this argument. It 
was then contended in the case in question, 
that false tokens were used, or false pre- 
tences, I heard of none, of nothing more 
than false representations, or assertions that 
the negro was free; it was precisely like all 
those offences, which, though morally wrong, 
were left entirely, for redress, to civil tri- 
bunals, and were not indictable; such as 
false warraniy of a horse which proves un- 
sound; selling wine of inferior quality, for 
wine of better quality; asserting a right to 
sell a horae, or other commodity, which turn- 
ed out to be the property of another, et 
omne id genus; but it was also urged, with 
much earnestness, that the case in question 
was one of great moi-al turpitude; this goes 
only to the degree of moral guilt, but does 
not vai-y the case from others just enumer- 
ated, and alluded to, as civil injuries only, 
but cannot be distinguished frdm them, as to 
its legal characteristics. But the transaction 
was said to be gross and flagrant turpitude 
and injustice, and deserved punishment; so 
it does, but it cannot be punished here. Our 
sympathies were appealed to in behalf of 
the poor negro; but*we can have none to 
bestow; and if we had, perhaps a few drops 
might have fallen to the poor ignorant trav- 
erser who probably did not know his dan- 
ger, and who, if the opinion of the court had 
been against him, would have been doomed 
to a lot worse than slavery. Therefore it 
behooved us to reflect well before we de- 
cided. 

It seems to me from this, and some other 
cases which I have remarked, during th'is 
court, that the sword of criminal justice is 
longer than it used to be; it sweeps over a 
larger space. Offenders have either multi- 
plied astonishingly, or the scale of offences 
is unusually extended; our grand juries are 
wielding it with a liberal hand. I did not 
hear the charge of the Chief Judge at the 
opening of the court, and therefore cannot 
say whether • they are acting within the 
scope of his instructions or not; but I must 
say, from the number of presentments, and 
the character of some of them, that there is 
scarcely a hole or a comer of the county, 
where offenders might skulk, that their in- 
quisitorial eyes have not inspected, and 
dragged out the offenders to light. This is 
as it should be, provided due regard be had, 
not to involve the innocent (innocent, I 
mean, in the eyes of the law) with the guilty, 
which I confess it is not easy for gentlemen 
not skilled in the law, always to avoid. If 
aU, or any large proportion of presentments 



and indictments made, and which probably 
win be made during this court, be sustained, 
they display a woful amount and increase of 
crime. But to return to my subject. I am 
willing to lay down this rule, and without 
some rule we are afloat in an ocean of un- 
certainty, "that all attempts to commit an. 
offence, which, if caiTied into execution^ 
would go to corrupt the fountains of justice,, 
of legislation, or the executive administra- 
tion of the law; or, if perpetrated, would: 
involve actual violence or breach of the- 
peace, whether statutory or common-law of- 
fences, ai*e indictable, otherwise not." We- 
have adjudged that to incite another to com- 
mit an assault and battery is indictable. 
This is the only case of the kind that I am 
aware of, and there I think we have gone to 
the utmost limit; but I look upon the incit- 
ing another to commit a breach of the peace- 
of more aggravated criminality than an at- 
tempt to break the peace one's self. I hard- 
ly know how such a case can well be mani- 
fested. A man might, in a passion, say and 
threaten that he would beat another, but is; 
held back by friends and others present; or 
he might approach another in a threatening- 
manner, and that other might have the heels 
of him, and run away. I should question 
much whether either of these demonstrations; 
of hostility are indictable. We have not 
gone that far yet, and I shall think more of 
it when the cas'e occurs. Finally, the peni- 
tentiary law has provided for the case of at- 
tempting to sell a free man for a slave, and 
declared under ^what circumstances it shall 
be punishable. Here we have all that is 
wanted, or deemed by the sovereign author- 
ity to be wanted; and shall we legislate too- 
on the same subject, and declare that an act 
or acts, not coming up to the statutory de- 
scription of the offence, are punishable?. I 
cannot, for it does not fall within my rulo- 
as I have before laid it down, nor, in my 
opinion, within the sound principles of law^ 
nay, I reserve to myself the privilege of con- 
sidering even this rule a little further, anu- 
when a case occurs within it, shaU deem my- 
self at liberty to narrow it, if, after more re- 
flection, I shall think it right to do so. 1 
have suggested it, for the present, as safe to 
steer by, "so far as it touches the case before- 
us. 

[See Case No. 15,349.] 
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UNITED STATES v. HENNING. 

[4 Cranch, 0. O. 645.] i 

Circuit Court, District of Columbia. Jan. 16,. 
1836. 

Sellixo Free Negroes— Kidnappingt. 

1. In an indictment imder the 17th section of 
the penitentiary act [4 Stat. 450] for the District 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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of Columbia, it is not necessary to aver that the 
defendant was a "free person." 

2. That section does not apply to negroes kid- 
napped out of the district, and brought within 
it. 

3. Quaere, whether it apphes to the seizure or 
seduction of any free negro or mulatto, not a 
resident of the district. 

This was an indictment under the 17th sec- 
tion of the penitentiary act for the District 
of Columbia, of the 2d of March, 1831 (4 
Stat. 450), by which it is enacted: "That it 
any free person shall, in the said district, 
unlawfully, by force and violence, take and 
carry away, or cause to be taken and carried 
uway; or shall, by fraud, unlawfully se- 
duce, or cause to be seduced, any free negr-o 
or mulatto from any part of the said district 
to any other part of the said district, with de- 
sign or intention to sell or dispose of such 
negro or mulatto, or to cause him «r her to 
be kept or detained, as a slave, for life, or a 
servant, for years, every sucb person so of- 
fending, his or her counsellors, aiders, and 
abettors, shall, on conviction thereof, be pun- 
ished by fine, not exceeding five thousand 
dollars, and imprisonment and confinement 
to hard labor in the penitentiary, for any time 
not exceeding twelve years, according to the 
enormity of the offence." 

The first count charged that the defendant 
[Washington Henning] did, with force and 
arms, unlawfully, by force dnd violence, take 
and carry away, and cause to be taken and 
carried away, a certain free mulatto boy 
named Thad. Key, from a certain part of the 
said district, to wit, from the shore of the 
Potomac river, in the city of Washington, 
in the said county and district, to a certain 
other part of the said district, to wit, to the 
Pennsylvania avenue, in the said city, in the 
county and district aforesaid, and to the 
h^use of one W. R. in the said county, and to 
divers other parts of the said county and of 
said district, with the design and intention, 
then and there, to sell and dispose of said 
free mulatto, and to cause him to be kept and 
detained as a slave, for life, against the form 
of the statute, &c. The second count char- 
ged that the defendant, "with force and arms, 
did unlawfully, by fraud, unlawfully seduce, 
and cause to be seduced a certain free mul- 
atto boy,'* &c., as in the first count, "from a 
certain part of the said district," to wit, &e., 
"to a certain other part of tbe said district," 
to wit, &c., "with the design and intention," 
&c., as in the first count. 

The defendant demurred to the indictment, 
because it did not aver that the defendant 
was a "free person," and Mr. W. L. Brent, 
his counsel, contended that as the word 
"free" was not inseited in the other sections 
of the act, congress must have had some rea- 
son for inserting it in this section which did 
not apply to the other sections; which, rea- 
son could only be that they intended to con- 
fine it to free colored persons; for the word 
"free" is seldom applied to a white man. 



Mr. Key, for the United States, contra, con- 
tended that the only use of the word "free," 
in this section, was to prevent it from being 
applied to slaves, as in the fourth and fifth 
sections of the act, where it is also used for 
the same pni-pose; and that, in each of those 
sections the word "free" became unneces- 
sary by the addition whicli was made to 
the last clause of the act, namely, "that this 
act shall not be construed to extend to 
slaves;" but it was not thought worth while 
to strike the word out of those sections; and 
it would be a strange construction to say 
that congress intended to punish a free col- 
ored person for an offence which is rarely 
committed by that class of persons, and not 
to punish a free -white man for the same 
offence, -which was almost universally com- 
mitted by persons of that description. 

THE COURT (THRUSTON, Circuit Judge, 
doubting,) was of opinion that the seven- 
teenth section of the act was applicable to 
free white persons as well as to free colored 
persons; and that it was not necessary in the 
indictment to aver that the defendant was 
a "free person," especially as he is therein 
called "yeoman," 

The defendant thereupon had leave to with- 
dra-v\' the demurrer and plead the general is- 
sue. 

At the trial of that issue, the defendant's 
counsel moved the court to instruct the jury, 
"that if they believe, from the evidence, that 
the boy was removed from a place from with- 
out the District of Columbia, to a place with- 
in it, in the vessel of the defendant, and there 
taken from said vessel and carried to an- 
other place in said district, and offered for 
sale, with the criminal intent as stated in 
the indictment, then the jury must acquit 
the defendant." 

THE COURT (MORSELL, Circuit Judge, 
doubting,) refused to give- the instruction; 
but said that if the verdict should be against 
the prisoner, they -would hear a motion for a 
new trial, upon this question. 

The jury found the defendant guilty on the 
second count, and his counsel moved for a 
new trial, on the ground of the court's re- 
fusal to give the instruction as prayed; and 
contended that the seventeenth section of the 
penitentiary act, was only applicable to an 
original seizure or seduction within the dis- 
trict; not to the case where the kidnapping 
■was in one of the states, and the kidnapped 
person brought into this district by a contin- 
uation of the same force and violence, or se- 
duction. 

Mr. Key, for the United States, contended 
that the case was exactly within the words 
of the statute; and equally within its spirit. 

THRUSTON, Circuit Judge. This is an in- 
dictment for attempting to sell a free negro 
for a slave, contrary to the provision of the 
seventeenth section of the penitentiaiy law. 
If the court should be of opinion that the ar- 
gument, in favor of arresting the judgment. 
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drawn from tlie inapplicability of tbe law to 
the ease of free negroes brought from an- 
other state, is invalid for any reasons as yet 
presented to the court, there is still a fur- 
ther reason, founded on another Tiew of the 
clause in question, which appears to me very 
strong. In the construction of a written law, 
it is neeessarj% to understand its true im- 
port, to gather the intention of the framers 
of the law, not only from what they have 
done, but also from what they have not done; 
for example, from the consideration of the 
seventeenth section of the penitentiary law, 
it is clear that the selling of a free negro, 
without removal by force or violence, or with- 
out seduction, from the place where such free 
negro may be; for instance, if a man de- 
signing to perpetfate such a villanous act, 
were to take a negro-buyer to some place or 
spot where his intended victim may be found, 
without removing him, it is not questioned 
but that such a ease is not criminal under the 
said seventeenth section. Now, is not this 
surprising? Is not the guilt the same as if 
the free negro was removed from the said 
place, say one hundred or any less number 
of feet or yards by force, «S:c.; or seduced 
thither? Can any reason be assigned, but 
one, for this? Is it possible that all the guilt 
consists in the removal? Can any man of re- 
flection say this? Then why is this apparent- 
ly absurd and senseless distinction made, un- 
less there be at the bottom something not 
discernible at the surface? Could any thing 
have been more easy or more simple, if con- 
gress did really design to punish the act of 
attempting to sell a free negro for a slave, 
than in few words to have enacted, "that 
whoever shall, in the said district, attempt 
to sell a free negro for a slave, within tnis 
district, shall be punished sr and so?" Sure- 
ly it did not require all this long paragraph 
of the seventeenth section to effect this end. 
Then there must have been some veiy pe- 
culiar and more limited object in view. Now 
what could this have been? For, if we can- 
not discover some rational cause for all this, 
we must mark the provision of the law, as it 
stands, with the impress of nonsense and ab- 
surdity. Would it not be more becoming and 
more reasonable to endeavor to find out some 
design or purpose, in this seemingly strange 
enactment; in which case we shall relieve 
the law from those imputations. Now, in 
casting it about in my mind to account for 
this inconsistency, I have discovered, I think, 
that there is no inconsistency at all; and that 
the framers of the law meant really to provide 
only for the cases of an attempt to sell by 
removal by violence or seduction; in which 
case my other reasons for believing that the 
law did not design to embrace foreign free 
negroes, is fortified. Now, it must be ob- 
sei*ved that it would be a difficult matter to 
sell a free negro at his own domicil or place 
of abode, or even in the public highways, or 
at any place in which he may be ordinarily 
found; because every such free negro has 



(Case No. 15,349) U. S. v. HENNING^ 

friends or relatives who would most probably 
detect seduction, if attempted, or resist vio- 
lence, and expose it to public observation so 
as to prevent the consummation of such a ne- 
farious crime; but if he could be enticed or 
forced to some receptacle of negro-dealers, or 
some retired spot where the intended victim 
was not known, there would be imminent 
danger of such consummation. If this be not 
a probable solution of the difficulty, then what 
is? Now an imported free negro, being a 
stranger, has neither friends nor relations, 
(unless by accident in some special cases,) 
and therefore is as much exposed to fraud in 
one place as another; and the violence or se- 
duction may have been perpetrated and con- 
summated before the ari-ival of the intended- 
victim within our borders. 

For these reasons, in addition to others 
urged before, I am strongly inclined to believe 
that the legislature meant to make provision 
only for the district free negroes, leaving 
those of other states to be taken the same 
care of by their governments as congress has 
thought proper to bestow upon those of our 
territory; and which governments have pow- 
ers to provide for the case of abduction of 
free negroes from within their limits, or 
from one place to another, within the same, 
by force or seduction, as congress has with- 
in our district. 

Another reason, too; our district is small, 
and one hour is sufficient to transport a free- 
negro into a slave state on either side of the 
Potomac. The danger, therefore, was great 
to those persons; and, hence, I suppose the 
severe penalty for such an attempt pro- 
vided by law. Not so with negroes of other 
states, who, I am firmly of opinion were- 
not within the contemplation of the framers 
of the law, nor, in my opinion, within the 
statute, unless we give a construction to it 
pregnant with absurd results. 

The other judges took time to consider 
till Saturday, January 16th, 1836. 

CRANCH, Chief Judge. The motion for a 
new trial is grounded upon the refusal of 
the court to give the instruction prayed by 
the prisoner's counsel; which instruction 
the court ought not to have given, unless the 
circumstance, that the free boy had been 
brought into this district in the defendant's 
vessel, takes the case out of the statute. 
The count, in the indictment upon whicli 
the defendant has been convicted, states 
that the defendant did, by fraud, unlaw- 
fully seduce the free mulatto boy from a 
certain part of this district, (na,ming it,) 
to a certain other part of this district, (nam- 
ing it,) with the design and intention to 
sell and dispose of the "boy to a certain per- 
son, (named,) as a slave for life. And the 
statute says: "That if any free person 
shall, in the said district, by fraud, unlaw- 
fully seduce any free negro or mulatto from 
any part of the said district, to any other 
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part of the said district, or to any other 
place, with design or intention to sell or 
dispose of such negro or mulatto, as a slaVe 
for life; every such person so offending 
shall, on conviction thereof, he punished by 
fine, not exceeding $5,000, and imprison- 
ment and confinement to hard labor, in the 
penitentiary, for anj time not exceeding 
twelve years." The case stated in the in- 
•dictment is the exact case stated in the 
statute; and the court must refuse the 
new trial, unless the defendant can show 
that his ease is clearly out of the spirit of 
the act. 

The spirit of the act is to punish the in- 
tention to sell a free colored person as a 
slave, when that intention is manifested by, 
the overt act of removing him by force or 
fraud from any part of the district, to any 
other part of the district, or to any other 
place. The intent was not only to pre- 
vent the sale of free negroes and mulattoes, 
resident in the district, by persons resident 
in the district, but to throw an obstacle in 
the way of kidnappers who should have 
seized free negroes in any of the states, 
iind who should be passing through the 
district with their prey. T say this was the 
intent of the statute, because the words of 
the statute comprehend both cases; the 
parties in hoth axe in sequali delicto; and 
both classes of free colored persons are 
equally entitled to protection. 

For some time previous to the passing of 
this act, we know that there were rumors 
of kidnappers passing through this dis- 
trict from the state of Delaware, and the- 
-eastern shore of Maryland, to the Southern 
states, with their booty; and applications 
had been made, from time to time, to the 
<;ourt and to the judges, to stop them by 
writs of habeas corpus, and injunction, 
which, when granted, only served to hasten 
their departure. This statute furnished the 
ijround of issuing a warrant to arrest the 
parties in the first instance. Before this 
statute there was no law to which they were 
amenable here, or by which their flight 
could be arrested. The act of kidnapping 
was not committed here; the mere intent 
to sell was not punishable anywhere; there 
might be no attempt to sell here; and if 
there should be, it was not the offence which 
congress intended to punish. The offence in- 
tended to be punished by the 17th section 
of the act, was the having a free negro in 
possession with an intention to sell him here 
or elsewhere, provided that intention should 
be accompanied here by the overt act or acts 
of coercion or control, mentioned in the stat- 
ute. If it had enacted that every person 
who should bring into this district a free 
negro or mulatto with intent to sell him as 
a slave, it would have excluded an intention 
to sell, formed after he arrived here; and 
would also have excluded the intention to 
seU resident free negroes and mulattoes. If 
it had enacted that whoever should, "in the 



said district, attempt to sell a free negro as 
a slave within this district, should be pun- 
ished," &c., it would have excluded a class of 
cases of equal atrocity, and in my ^opinion 
equally within the spirit of the act, and 
which are now within the letter of the act; 
namely, the cases of kidnappers found, with 
their prey, in the district, or on their pas- 
sage through it, having no intent to sell it 
in the district, and not attempting to sell it 
in the district, but intending to spirit it 
away into some distant slave-holding state, 
where the claim of freedom would be lost 
by the difficulty of procuring the evidence to 
support it The act does not purport to pun- 
ish the attempt, eo nomine, but it punishes 
certain acts done in the district, with intent 
to sell, either in the district or elsewhere. 
The words of the statute are very peculiar; 
and are exactly adapted to the supposed 
case, as w,ell as to other cases within the 
same mischief. If the statute had been con- 
fined to kidnappers who should bring their 
booty from a place out of the district, it 
would have excluded acts of kidnapping 
within the disti-ict; but the words now in- 
clude both. If the statute had been con- 
fined to the attempt to sell in the district, it 
would not have reached acts done in the dis- 
trict with intent to sell elsewhere, and it 
would have left the ease open to much litiga- 
tion upon the question, what acts in the dis- 
trict would amount in law to an attempt to 
sell. If the statute had merely applied to 
kidnappers passing through the district with 
their victims, the offence would not be com- 
plete until they were out of our jurisdiction; 
hence, in order to make it complete within 
the district, it required a removal from one 
part of the district to another; and in order 
to provide for the case of passing through 
the district, it says, from any part of the 
district to any other place. 

Thus the act punishes the kidnappers who 
bring the free negro into this district for 
sale, here or elsewhere; for he cannot well 
be brought into the district without being 
removed from one part of the district to an- 
other part of the district. If he is brought 
to the city of Washington by water, he en- 
ters the district below Alexandria, and is re- 
moved from the district line to Washington. 
If he passes through the district without 
stopping, he is removed from one part of the 
district to another place. If kidnapped out 
of the district, it is hardly possible that he 
should be sold in the district without having 
been removed from one part of the district 
to another part thereof; it could only hap- 
pen by the kidnapper's bringing him up just 
to the line of the district, and selling him 
there, without passing over it If kidnap- 
ped within the district, it would rarely hap- 
pen that he could be sold within the district, 
without having been removed by the kidnap- 
per from one part of the district to another. 
If such a case could happen, although it 
would not be within the words of the stat- 
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^lte, yet it -would be within its spirit, and it 
■would be more certainly within the rules of 
•consti-uetion of statutes, to say that it should 
be construed to be within the letter, than 
that the other cases, provided for by the ex- 
press words of the statute, should not be 
within its spirit Neither the act of kid- 
napping, (that is, the original seizure of the 
free negro,) nor the actual sale, is expressly 
within the provisions of the statute; but no 
argument against the validity of the statute 
can be drawn from that circumstance; for it 
■cannot be inferred that congress meant to do 
nothing, because they have not done every 
thing. It appears to me that they only in- 
tended to legislate in regard to kidnappers; 
and principally in regard to foreign kidnap- 
pers bringing their spoils here, in transitu, 
and that their omission to provide for other 
■cases, cannot derogate from what they have 
done. No rule of construction will justify 
us in saying that the omission to provide for 
cases equally within the spirit of an act, will 
exclude those which are expressly provided 
for by it. If this act has not provided for 
the punishment of the kidnapper in the dis- 
trict, who shall have sold his victim with- 
out having removed him from one part of 
the district to another part thereof; or, of 
the importer of a free negro, with intent to 
*?ell him as a slave, both of which cases are 
as much against the spirit of the act as any 
of those which it has provided for, we can- 
not thence infer that congress did not mean 
to provide for those cases which are within 
both the letter and the spirit of the act. If 
congress chose to make the oveit act of in- 
tention consist in the removal of the free ne- 
gi*o from one place in the district to another 
place, in or out of the district, rather than in 
the importation, I cannot see how it makes 
void the express enactment of the 17th sec- 
tion of the statute; or why the omission of 
congress to provide for the punishment of 
the offence of actually selling a free negro 
or midatto as a slave, (when the case of sell- 
ing was already provided for by the Mary- 
land act of 1796, c. 67, in force in this part 
of the district,) should annul the express 
words of that section. The object and in- 
tent of the act is the protection of free col- 
oi'ed persons, and to throw an obstacle in the 
way of their being sold as slaves. Congress 
are as much bound to protect strangers and 
sojourners in this district, as to protect those 
persons who are resident herein. This prin- 
ciple applies as strongly to colored strangers, 
and sojourners, as to colored residents. 
Why, then, should we apply to one class, 
only, the protection which congress has, in 
words, extended to both? If we have a 
right to apply the protection to either, we 
have a right, (and in a case made out within 
the words, are bound,) 1^ apply it to both. 

Can it be said that congress cannot punish 
an act done in the District of Columbia, with 
a criminal intent, if that intent be to do a 
criminal act out of the district? Suppose 



an insurrection of slaves in Virginia, and 
that the free negroes of Maryland should as- 
semble and arm themselves, with intent to 
go into Virginia and aid the insurgents; 
would it not be in the power of congress to 
forbid them to pass through the District of 
Columbia, or to purchase arms or provisions 
therein with that intent? Suppose there 
were in Bladensburgh, wagon-loads of in- 
flammatory libels, calculated and intended to 
be distributed in Virginia with intent to ex- 
cite insurrection; would not congress have 
authority to pass a law prohibiting their 
transportation through the district, with 
that intent? Cannot congress prohibit, by 
law, the purchase of arms in the District of 
Columbia, with intent to commit murder or 
robbery in Virginia? If congress have a 
right to pass laws prohibiting those acts to 
be done in the district, they have a right to 
afl&x penalties and punishment to the viola- 
tion of those laws; and they are not limited 
in the degree of punishment, if it be not 
"cniel and unusual" -within the meaning of 
the 8th article of the amendments of the con- 
stitution. If, then, congress may pimish 
some acts done in the district, by persons 
passing through the district, with intent to 
commit a crime out of the district, what 
other acts, done in the district, by such per- 
sons, with the like intent, may they not pun- 
ish? Where shall the line be drawn? It 
seems to me that no such line can be drawn; 
and that congress has power to pass a law 
for the punishment of any act done in the 
district, with intent to commit a crime out 
of the district. 

If it should be said that the original crim- 
inal intent was formed and to be consiun- 
mated in Virginia, and that the acts, done 
in the district, were done with that original 
intent, which was continued uninterniptetily 
through all those acts, yet it seems to me 
that the case is not thereby taken out of the 
statute; for it still remains true, that those 
acts were done with the intent stated in the 
indictment. It does not seem to me like the 
case of the thief who had committed larceny 
in Maiyland, and who was found here with 
the stolen goods in his possession; nor like 
the case of the forged papers inclosed in an 
envelope in one of the states, and forwarded 
by mail to this district; in which eases "the 
court decided that the offences charged, 
namely, larceny, and the uttering of forged 
papers, were not committed in this district; 
for there was no question in those cases 
whether congress might not have made a 
law pimishing the thief for bringing the stol- 
en goods into this district, or for removing 
them from one part of the district to another, 
with intent to appropriate them to his own 
use, or to sell them in some place out of the 
district. Nor, in the case of uttering forgerl 
papers, was there any question whether con- 
gress had not the power to prohibit and pun- 
ish a person for \ising the mail for knowing- 
ly transpoiting forged papers with intent to 
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defraud any person; or to punish any act 
done, in tlie district, with a like criminal in- 
tent. If, at the time when the case of lar- 
ceny was tried, there had heen such an act 
of congress as is above suggested, and the 
thief had been indicted under it, and the 
court had decided that congress had no pow- 
er to pass such an act, the case would have 
been in point. So also in the case of utter- 
ing the forged papers. But as the cases ex- 
isted, they seem to me to bear no resem- 
blance to the present case. If this defend- 
ant had, previous to the penitentiary act, 
been indicted for Mdnapping the free negro 
here, and the prosecutor had proved that the 
defendant kidnapped him in Virginia, and 
brought him here by force or fraud; then 
the question would have occurred here, as 
it did in the case of larceny in Maryland, 
whether the offence would not continue and 
accompany the kidnapped person into this 
district, so as to make it a ease of kidnap- 
ping here; and the court must have decid- 
ed, as they did in the case of the larceny 
committed in Maryland, that the offence 
was complete in Virginia, and that he could 
not be punished here for the offence of 
kidnapping which was complete there. But 
if, as before mentioned, congress, by law, 
made it penal for the thief, who had stolen 
goods in Maryland, to bring them into the 
district, with intent to appropriate them to 
his own use, or for sale, and he had been in- 
dicted and convicted under that law, the 
court must have given judgment against 
him; for it was a new and different offence, 
committed under a different jurisdiction. 
So, in the present ease, .although the de- 
fendant cannot be convicted and punished 
here for the kidnapping in Virginia, he may 
be convicted and punished for the new of- 
fence committed here under a different ju- 
risdiction. 

The offence of forcibly or fraudulently 
transporting, or carrying out of the district, 
any free negro or mulatto, knowing him to 
be free, and the offence of knowingly trans- 
porting or carrying out of the district any 
negro or mulatto entitled to freedom at a 
certain age, and selling him out of the 
state, as a slave for life, or for a longer 
term than he has to serve by law, were 
already provided for by the Maryland stat- 
ute of 1796, c. 67, § 15, which was adopted 
by the act of congress of the 27th February, 
1801 (2 Stat 103). Neither of these offences, 
however, could be complete until the parties 
were out of our jurisdiction, and, therefore, 
could seldom be punished. The offence of 
importing into this district any free negro 
or mulatto, or any person bound to service 
for a term of years only, and knowingly 
selling him as a slave for life, or for a lon- 
ger term than he was by law bound to serve, 
was also provided for by the same Mary- 
land statute (section 16). By that statute, 
each of those offences was punishable by a 
fixed and absolute penalty of eight hundred 



dollars; or oy confinement to labor for a 
period not exceeding five years if the pen- 
alty should not be paid, or secured to be- 
paid, within thirty days after judgment. 
There was, therefore, no necessity for con- 
gress to legislate in regard to those offences; 
and no argument can be drawn from their 
having omitted, in the penitentiary act, to 
provide for what was already provided for; 
unless it should be supposed that the pun- 
ishment by fine and imprisonment and labor 
in the penitentiary, (which may, at the dis- 
cretion of the court, not exceed a fine of one 
cent, and imprisonment of one day,) is more- 
severe than an unmitigable penalty of eight 
hundred dollars, and confinement to labor 
for a period not exceeding five years, if the 
penalty should not be paid or secured iu 
thirty days after judgment. I confess ic 
might be difiicult to say which chance would 
be preferred; but I should incline to think 
that a punishment open to all equitable and 
mitigating cix-cumstances would be prefer- 
able to an absolute penalty of eight hun- 
dred dollars, accompanied by the alternate 
confinement to labor; so that whatever 
weight the argument can have, it must be 
small, and, in my opinion, ought not to make 
void the positive and express provisions of 
the statute. 

I think the case stated in the second count, 
upon which the defendant was convicted, is 
exactly in the words and spirit of the sev- 
enteenth section of the act upon which the 
prosecution is founded; that the instruction 
was properly refused, and, therefore, that 
the new ti-ial ought not to be granted. 

I would observe, also, that there are oth- 
er objections, to the prayer, which justified 
the court in rejecting it; but which have 
not been noticed in the argument. It does 
not state that the defendant brought the 
free negro to the district; it states that he 
was removed from a place without the dis- 
trict to a place within the district in the de- 
fendant's vessel; but whether he came as 
a hired seaman, or in any other capacity, 
does not appear; nor does it appear that the 
defendant had formed any intent to sell 
him until after he was landed. My opinion, 
however, is not founded upon either of 
these objections; but upon the ground above 
stated. 

THRUSTON, Circuit Judge. As this case 
depends entirely on one section of the .act 
of congress, namely, the seventeenth section 
of the penitentiary act, and the fate of the 
prisoner depends upon the proper construc- 
tion of that section, it behooves us, on ac- 
count of the terrible penalty inflicted on its 
transgressor, to look at it in every point of 
view which can aid us in unravelling its 
meaning. Now this^ section prohibits, &c., 
(here the judge read it.) Let us suppose the 
case of an actual sale of a free person so 
carried, &c.; what would be the result? 
This act provides no punishment for the 
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sale, but for the attempt Tlie Maryland 
law provides a punisliinent for the actual 
sale. Could you punish the seller under 
both laws because a sale necessarily in- 
cludes an attempt? If not, under which? 
Would it be optional with the prosecutor? 
But the Maryland act punishes the ofEence 
of selling with not a tenth part of the se- 
verity which the act of congress does, the 
mere attempt to sell. It is true the seven- 
teenth section leaves it discretionary with 
the judges to impose a less punishment 
than the maximum fixed in the act; but as 
this depends oil the arbitrary discretion, and 
the mere caprice of judges,, whose modera- 
tion or severity will be in proportion to their 
sense of the turpitude of the crime, it is 
no argument to show that the seventeenth 
section inflicts a less punishment than the 
Maryland act, even for the consummation 
pf the crime. I state this only to show an- 
other strange inconsistency in the law; to 
punish with' unexampled severity an at- 
tempt to commit a crime, which, if consum- 
mated, is subjected to a punishment much 
more mild and lenient. 

But, another strong view of the case has 
occurred to my mind, since my last imper- 
fect sketch of my opinion of the true con- 
struction of the said seventeenth section; 
and it is this. Suppose the prisoner or trav- 
erser, in the case before us, had, instead of 
attempting to sell in the district, traversed 
the district with the boy, after landing him 
at the wharf, and carried him immediately 
on to Virginia, whence he brought him, how 
would the matter have stood then? Here 
would be the case of seduction begun in Vir- 
ginia, and the attempt to sell also in Vir- 
ginia; the whole offence perpetrated in Vir- 
ginia, except the mere transit through the. 
district, which is free to every citizen of the 
United States, and the world even; and 
still tills case would be within the words of 
the law; but is it possible that it can be 
within its spirit? Here is no crime commit- 
ted against the law, except the mere pas- 
sage through the district; nay, can it be 
within the spirit of the act? Was it com- 
petent for congress to punish the act done 
out of their jurisdiction? not only consum- 
mated, but actually commenced out of their 
jurisdiction? Can it be doubted that if the 
jury had been instructed that if the intent 
and seduction were conceived and com- 
menced in Virginia, the traverser was not 
within the statute, they would not have ac- 
quitted him? Because I put it to the candor 
of my brother judges to say that there was 
any more evidence that the seduction began 
here, than that it did in Virginia; is there a 
doubt that there was a preconceived intent, 
when the boy was put aboard the vessel, 
before its anival at our shores? or even 
Avhen he was enticed from Virginia, to bring 
him here to sell him? What evidence was 
there that this intent was suddenly conceiv- 
ed after the landing of the boy at the wharf? 

26FED.CAS. — 18 
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On the contrary, was not the evidence in 
favor of the seduction having commenced in 
Virginia as well as the intent. From the 
smallness of the boy he was no use aboard; 
there was no evidence that there was any 
obvious purpose of taking him aboard as a 
hand, (not that I remember.) I have no 
doubt, from the whole evidence, that, botli 
the intent and seduction were conceived 
and commenced in Virginia; and if so, the 
offence is not within the jurisdiction of this 
court, as Plympton's Case. 

I return to the supposed case of the boy's 
having been taken through the district and 
attempted to be sold in Virginia, from 
whence he was brought. His case is, never- 
theless, within the words of the statute.. 
But is it within the spirit? It cannot be-; 
for congress could not, constitutionally, pun- 
ish such an act; both the commencement 
and consummation of the offence, if it be 
one, would take place out of the jurisdic- 
tion of congress over such subjects;- then 
all the offence, in such case, would be the 
passing through the district. Why, can it 
be imagined that if I pass through this dis- 
trict, with an intent to commit even mur- 
der or robbery, and attempt both, beyond 
the district, that congress could punish it, 
because, in passing through their territory, . 
I had such an intent in my mind? They 
surely could do that as lawfully and consti- 
tutionally as they can 'punish me for pass- 
ing through their territory with a free pet- 
son, seduced from Virginia, and attempting 
to sell him after getting back to Virginia; 
yet this case, according to the opinion of 
Mr. Key and the Chief Judge, is within the 
law. 

I state these various views of the ease, to 
show how unsafe it is to depend on tlie 
words of a statute, if when you come to 
consider the cases that come within the 
words, there' are a number which, if taken 
to be within the spirit also, would lead 
to the most absurd consequences; such as 
the instances I have stated in this, and in 
my former remarks. I say, again, that eonr 
gress are not competent to punish any of- 
fence within, the jurisdiction of state tri- 
bunals, perpetrated in any of the states; 
they belong to state sovereignties to pun- 
ish. Then it is clear they cannot punish one 
who seduces a slave, or brings him, under 
any pretence or circumstances fro'm Vir- 
ginia, and passes through this district with 
him, and attempts to sell him, in Virginia; 
no more can they do so, where the person is 
a Virginian, seducing a free boy from that 
state, and entertaining the intent there; and 
brings him to this district, and attempts to 
sell him, witb the intent so conceived in 
Virginia before his arrival within our juris- 
diction. The essence of the offence, the 
seduction and intent, took place out of this 
jurisdiction, and therefore there is only the 
act of attempting to sell, without the seduc- 
tion and intent; which, if conceived and ex- 
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eeuted in Tirginia, is no violation of the 
statute; and if the jury had heen so instruct- 
ed, they could not, from the evidence before 
them, have convicted the traverser; but for 
the reasons given in this and my former 
opinion already given, I am satisfied that 
the act cannot, consistently with any rea- 
sonable construction of it, apply to citizens 
of other states, bringing such free person 
from such states, by force or seduction, and 
attempting forthwith to sell him here, and 
therefore I should arrest the judgment; but 
at all events it seems clear to me that a 
new trial ought to be granted. 

MORSELL, Circuit Judge, said that he had 
not written any argument, but was of opin- 
ion, that if the seduction and intention to 
sell commenced in Virginia, and continued 
until the arrival of the boy in the district, 
the case was not within the spirit of the 
statute; which he thought was confined to 
forcible seizures, or fraudulent seductions 
commenced and completed in the district. 
But, as the prayer of the prisoner's counsel 
for the instruction to the jury, did not 
state the fact that, in this case, the seduc- 
tion and intent to sell, were formed in Vir- 
ginia, or anywhere else out of the district, 
he was of opinion that a new trial ought not 
to be giranted. 

The prisoner was sentenced to one year's 
imprisonment and labor in the penitentiary. 

[See Case No. 15,348.] 



Case No. 15,350. 

UNITED STATES v. HENRY. 

[3 Ben. 29.] i 

District Court, S. D. New York. Nov., 1868. 

ISDiCTUEKT — Internal Revenue — Fkaudulent 
Warehouse Bond. 

1. The general rule is that, in an indictment 
for an offence created by statute, it is sufficient 
to describe the offence in the words of the 
statute. If the defendant insists upon greater 
particularity^ it is for him to show that the 
case falls within some exception to the general 
rule. 

[Cited in State v. Bennett, 102 Mo. 365, 14 S. 
W. 865.] 

2. In an indictment under the 42d section of 
the internal revenue act of July 13th, 1866 (14 
Stat. 162), for executing a fraudulent bond, it is 
not nece's^ .iry to set out the particulars in which 
the bond is fraudulent, or the particular manner 
in which the payment of the tax was evaded, or in 
which the bond was used, or attempted to be 
used, in fraud of the revenue law, or in which 
the accused executed the bond or procured it to 
be executed, or connived at its execution. 

3. TJnder the 27th section of that act, the prop- 
er person to give the warehouse bond there pro- 
vided for is the person who, under the 24th sec- 
tion, gives the notice to the government that he 
is the person engaged in the business of a dis- 
tiller, at the distillery in question. 

At law. 

# 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



B. K. Phelps and J. BeU, for the United 
States. 
E. Cooke and E. Blankman, for defendant. 

BLATGHFORD, District Judge. This is a 
motion in arrest of judgment and also for a 
new trial. The defendant [Nicholas Henry] 
has been convicted on an indictment founded 
on the 42d section of the internal revenue act 
of July 13th, 1866 (14 Stat. 162). That sec- 
tion, so far as it applies to the present case, 
provides, that any person who shall execute 
any fraudulent bond reCLuired by law or reg- 
ulations, or who shall fraudtdently procui-e 
the same to be executed, or who shall con- 
nive at the execution thereof, by which the 
payment of any internal revenue tax shall 
be evaded or attempted to be evaded, or 
which shall in any way be used or attempted 
to be used in fraud of the internal revenue 
laws and regulations, on conviction thereof, 
shall be imprisoned, &c. The statute does 
not make the offence a felony. The first 
coimt of the indictment avers that the de- 
fendant, on a day and at a place named, im- 
lawfully, knowingly, and willfully did exe- 
cute, and fraudulently procure to be execut- 
ed, and connive at the execution of, a certain 
bond, which said bond was then and there 
required by law and regulations to be given 
by one Raedle, Raedle then and there being 
the owner of a distillery, and then and thero 
being the owner of a bonded warehouse pro- 
vided by him for the storage of bonded spir- 
its of his own manufacture, which said bond, 
so executed, as aforesaid, was then and there 
fraudulent, and by which said fraudulent 
bond the payment of a certain internal reve- 
nue tax, to wit, the tax on the spirits distill- 
ed by such person as such owner of a dis- 
tillery as aforesaid, was evaded and attempt- 
ed to be evaded* then and there, with intent 
to defraud the United States. The bond is 
set out in hsec verba, and the count avers 
that the defendant then and there knew the 
said fraudulent bond to be fraudulent, against 
the peace, &c. The second count is in all 
respects like the first, except that, instead of 
the averment as to the evasion and attempt 
at evasion of the payment of a tax, it is 
averred, that said bond was then and there 
used and attempted to be used in fraud of 
the said internal revenue laws and regula- 
tions. 

It is urged in support of the motion in ar- 
rest of judgment, that the indictment does 
not sufficiently describe the ofi&ence, and that 
it is defective in not setting forth in what 
particulars the bond was fraudulent, and 
how the payment of the internal revenue tax 
was evaded and attempted to be evaded, and 
how the bond was used and attempted to be 
used in fraud of the internal revenue laws 
and regulations, and how the defendant exe- 
cuted, and procured to be executed, and con- 
nived at the execution of the bond. 

The offence specified in the statute is one 
created by the statute. It was not an of- 
fence at common law. The generaj rule is 
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■tvell settled, that, in an indictment for an 
offence created by statute, it is sufficient to 
describe the offence in the words of the stat- 
ute, and that if the defendant insists upon 
a greater particularity, it is for him to show 
that, from the obvious intention of the legis- 
lature, or the known principles of law, the 
case falls within some exception to such 
general rule, but few exceptions to the rule 
being recognized. Whart. Or. Law (2d Ed.) 
c. 5, § 8, p. 132; U. S. v. Gooding, 12 "Wheat. 
[25 U, S.] 460, 474; U. S. v. Mills, 7 Pet. L32 
U. S.] 138, 142; U. S. T. Staats, 8 How. [49 l;. 
S,] 40, 44; U. S. y. Pond [Case No. 16,067J. 

In the present ease, the indictment, m 
charging the offence, uses all the words 
which the statute employs. It is not claim- 
ed that the words of the act are not pursued, 
but it is claimed that the indictment should 
contain more than the words of the act. In 
the case of tJ. S. v. Gooding, 12 Wheat [25 
U. S.] 460, the indictment was founded on 
the act of April 20th, 1818 (3 Stat 450), con- 
cerning the slave trade. It is alleged tiist 
the defendant fitted out for himself, as own- 
er, a certain vessel named, with intent to 
employ it in procuring negroes, &c. The of- 
fence was a misdemeanor. The objection 
was taJcen that such allegation was not a le- 
gal charge of an offence, and that it was nec- 
essary to specif in the indictment the par- 
tictdar equipments, in order that the defend- 
ant might have notice of the particular charge 
against him. The judges of the circuit court 
were divided in opinion on this ctuestiou, 
and it was certified to the supreme court 
In the opinion of the court (page 473), de- 
livered by Mr. Justice Story, it is said: "It 
is contended that there ought to have been a 
specification of the particiilars of the fitting 
out, and that it is not sufficient to allege the 
act itself without them, ^The indictment in 
this respect fallows the language of the stat- 
ute, and is as certain as that is. We cannot 
perceive any good reason for holding the gov- 
ernment to any greater certainty in the ave'r- 
meuts of the indictment. The fitting out of 
a vessel may and must consist of a variety 
of minute acts and preparations, almost in- 
finite in their detail, and their enumeration 
would answer no valuable purpose to the de- 
fendant to assist him in his defence, and sub- 
sex've no public policy. * * * The particu- 
lar preparations are matters of evidence and 
not of averment * * * in general, it may be 
said that it is sufficient certainty in an indict- 
ment to allege the offence in the very terms of 
the statute. We say, in general, for there are 
doubtless cases where more particularity is 
required, either from the obvious intention 
of the legislature, or from the application of 
known principles of law. At the common 
law,' in certain descriptions of offences, and 
especially of capital offences, great nicety 
and particularity are often necessary, « * * 
So again, in certain classes of statutes, the 
rule of very strict certainty has sometimes 
been applied where the common law fur- 
nished a close and appropriate analogy. Such 



are the cases of indictments for false pre- 
tences, and sending threatening letters, 
where the pretences and the letters are re- 
quired to be set forth, from the close analogy 
to indictments for perjury and forgery. 
Courts of law have thought such certainty 
not unreasonable or inconvenient and cal- 
culated to put the plea of autrefois acquit or 
convict, as weU as of general defence, at the 
trial, fairly wittiin the power of the prisoner. 
But these instances are by no means con- 
sidered as leading to the establishment of 
any general rule. On the contrary, the course 
has been to leave every class of cases to be 
decided very much upon its own peculiar cir- 
cumstances. Thus, in cases of conspiracy, it 
has never been held necessary to set .foi*th 
the overt acts or means, though these might 
materially assist the prisoner's defence. So, 
in cases of solicitation to commit crimes, it 
has been held sufficient to state the act ot 
solicitation, without any averment of the 
special means. And in endeavors to commit 
a revolt which is by statute in England 
made a capital offence, it has always been 
deemed sufficient to allege the offence in the 
words of the. statute, without setting forth 
any particulars of the manner or the means. 
These cases approach very near to tiie pres- 
ent and if any, by way of precedent, ought 
to govern it, they well may govern it" Theso 
principles are held to be especially applica- 
ble to indictments for offences which are 
misdemeanors, or are not felonies. U, S. v. 
Mills, 7 Pet [32 tJ. S.] 138, 142. The rule 
applied by the supreme court in U. S. v. 
Gooding [supra] is one apphcable in all re- 
spects to the present case. The fitting out 
of a vessel with, intont to employ her in the 
slave trade is a crime created wholly by 
statute, and its criminality depends always, 
in a material degree, upon the character of 
the fitments of the vessel. K the vessel is 
fitted out with appliances for engaging in the 
slave trade, -an important step toward the 
crime is made out; and, in every trial for 
such a crime, the character of such fitments 
and appliances becomes a material issue. 
For that reason it was urged, that the fit- 
ments or equipments ought to be particularly 
specified in the indictment, in order that the 
defendant might have "notice of the particu- 
lar charge against him. But the com^ held 
that that was not necessary, and that a sim- 
ple allegation of fitting out, in the words of 
the statute, was sufficient So, too, it is no 
more necessary to set out in the present case 
the particulars in which the bond is fraudu- 
lent, or the particular manner in which the 
payment of the tax was evaded and attempt- 
ed to be evaded, or the particular manner in 
which the bond was used and attempted to be 
used in fraud of the internal revenue laws 
and regulations, or the particular manner in 
which the defendant executed and procured 
to be executed and connived at the execution 
of the bond, than it is to set out the acts or 
means in cases of conspiracy, or the special 
"leans in cases of solicitations to commit 
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crimes, or the particular manner or means 
employed in an endeavor to create a revolt. 

It is not alleged in the present case that 
the defendant has suffered from any surprise, 
or mistake, or absence of witnesses, by rea- 
son of the omission of any averment in the 
indictment. If such a fact were established, 
while it would not affect the validity of the 
indictment, it would be a proper ground to 
urge in favor of a new trial. This court, 
while seeking to uphold the law and the 
rights of the govemipent, will always sedu- 
lously endeavor to secure to every person in- 
dicted or tried for crime a full and fair op- 
portunity to meet the allegations brought 
against him. No injustice is suggested in 
the present case. The trial was deliberate 
and full, the jury considered the guilt of the 
defendant established, and the court is en- 
tirely satisfied with their verdict. 

In regard to the point made that the de- 
fendant, and not Raedle, was the owner of the 
distillery in question, the owner of the dis- 
tillery and the owner of the warehouse, nam- 
ed in the 27th section of the act of July 13th, 
1866, as the proper person to give the ware- 
house bond there provided for,, is the person 
who, under the 24th section of the same a.ct, 
gives the notice to the government that he is 
the person engaged in the business of a dis- 
tiller at the distillery in question. That per- 
son in this case was Raedle, and not the- de- 
fendant. Raedle was the owner quoad the 
government. It could know no one else. 
The defendant may have been the owner in 
a private sense, as between him and Raedle, 
but Raedle was the owner in a public sense. 
The evidence of the making of the returns 
by Raedle was in fact given on the part of 
the defendant, and was competent evidence 
under the first and second counts, and would 
have been competent if given on the part of 
the government. 

The question as to the defendant's guilty 
knowledge of the worthlessness of the sure- 
ties to the bond was a question of fact for 
the jury. The evidence was, in the judg- 
ment of the court, sufficient to fiilly warrant 
the verdict. The motion in arrest of judg- 
ment and the motion for a new trial are de- 
nied. 
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UNITED STATES v. HENRY. 

[4 Wash. O. 0. 428.] i 

Circuit Court, D. Pennsylvania. April Term, 
1824. 

CiiiMiSAL Law — Accomplices as Witnesses — 
Shipping — Revolt and Confine- 
ment OP Captain. 

1. An accomplice, separately indicted, is a com- 
petent witness in favour of or against a person 
indicted for the offence. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



2. To constitute the offence of confining the 
captain, the act of confinement must be felonious- 
ly done. 

[Cited in U. S. v. Huff, 13 Fed. 641.] 
[Cited in Shay v. Com., 36 Pa. 303 ; State v, 
Stotts, 26 Mo. 307.] 

3. What constitutes a person an accomplice 
upon a charge of confining the captain. 

The defendant was indicted, in the first 
count, for endeavoring to make a revolt; iu 
the second count, for confining the captain. 
Black and two others were separately in- 
dicted for the same ofi'enees, committed at the- 
•same time. The defendant offered to ex- 
amine Black and the others, and the ques- 
tion as to their competency was submitted 
to the court by the counsel for and against 
the prosecution. The court admitted the 
evidence, leaving the credibility of the wit- 
nesses to the consideration of 1±ie jury. See 
1 Chit. Cr. Law, 493, who cites 2 Hale, P. 0. 
281; 1 Hale, P. C. 305; Post. 247; 2 Camp, 
333; Hawk, P. G. bk. 2, e. 46, § 19,— in sup- 
port of the opinion. An accomplice is also a 
good witness against the prisoner, if sep- 
arately indicted. 1 Chit Cr. Law, 492. Up- 
on the indictment for endeavoring to make 
a revolt, the court gave to the jury the 
definition stated in U. S. v. Sharp [Case No. 
16,264], stating to the jury that the object 
was to adjourn the case to the supreme court 
if they should find the defendant guilty. On 
the other indictment, the evidence was, that 
whilst the other accomplices were engaged 
with the mate, the captain came on deck., 
and, as stated by defendant's witnesses, col- 
lared Black, and they both fell and remained 
for a considerable time clinched, the captain 
keeping hold of Black all the time, who was 
heard frequently calling on the capta'n to re- 
lease him. On the other side, the witnesses 
stated, that as soon as the captain came on 
deck, he repeated the order which the mate 
had given to the refractory seamen to go for- 
ward; instead of doing which. Black collared 
the captain, and threw him on the deck, where 
he remained confined for twenty or thirty 
minutes, and the other three attacked the 
mate. 

•WASHINGTON, Circuit Justice, charged 
the jury that, upon this indictment there 
were two questions: 1. Was the captain 
confined at all? 2. Was • he confined by 
Henry? That the first question depended up- 
on the credit which they might give to the 
witnesses for the prosecution, and to those for 
the defendant. If they believed the former 
rather than the latter, the fact of confinement 
was fully made out; if otherwise, it was not, 
as it did not then appear but that the captain 
was at liberty, at any moment, to extricate 
himself from Black, if such had been his 
wish. The offence does not consist in the 
mere act of forcibly restraining the master; 
it must be feloniously done, and whether 
felonious or not, was to be judged of by the 
jury from all the circumstances of the case; 
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41S if it be done witli violence, and without a 
justifiable cause, &c. 

2. Although the captain was not actually 
^2onfined by Henry, if confined at all, still, if 
Henry aided and abetted in the act, he was 
-constructively guilty, and is considered in 
law as a principal offender. But to charge 
him as an accomplice, the Jury should be sat- 
isfied from the evidence that such was his 
intention. As to the quo animo which govern- 
•ed him throughout the afCray, the jury are 
alone to judge. If his attack on the mate 
was intended to favour that of Black on the 
<*aptain, then, in point of law, he is guilty of 
•confining the captain, provided Black is guil- 
ty. If they were in reality distinct affrays, 
arising from distinct causes, as may be infer- 
red from the evidence of the witnesses for the 
prisoner, then he cannot be implicated in the 
■offence charged against him of confining the 
'<'aptain. 



Case No. 15,352. 

UNITED STATES v. The HENRY. 

[4 Blatchf. 359; 16 Leg. Int. 316; 4 Wkly. Law 
Gaz. 175; 41 Hunt, Mer. Mag. 708.] i 

Circuit Court, S. D. New York. Sept. 22, 1859. 

•Slave Tkade — Seizure of Vessel — Certificate 
OP Probable Cause — Stipulations. 

1. Where, on dismissing a libel filed against 
3. vessel for a violation of the act against the 
slave trade, the district court granted a certifi- 
•cate of reasonable cause of seizure, and it ap- 
peared that no seizure had in fact been made, 
but that it was omitted, to save expense and 
delay, at the request of the counsel for the daim- 
4int, and on a written stipulation by him that a 
seizure had been made, Tield that, under the 89th 
section of act of March 2, 1799 (1 Stat. 696), the 
stipulation was a sufficient foundation for the 
order of reasonable cause of seizure, and that 
the district court had authority to make such or- 
der. 

[Cited in TJ. S. v. Ninety-Two Barrels of Rec- 
tified Spirits, Case No. 15,892.] 

2. The practice of instituting penal suits on 
behalf of the government by stipulation or com- 
promise, rebuked. 

[Appeal from the district court of the Unit- 
•ed States for the Southern district of New 
York.] 

This was a libel of information, filed in the 
district court, by the United States, against 
the brig Heniy, upon a charge of having been 
fitted out in the port of New York, for the 
purpose of engaging in the slave trade, con- 
trary to the act of congress, and praying for- 
feiture and condemnation of the vessel. The 
■district court, after a hearing on proofs, dis- 
missed the libel, but, upon the facts disclos- 
ed on the hearing, granted a certificate of rea- 
sonable cause of seizure, to the collector or 
person making the seizure. [Case unreport- 
ed,] The claimants took an appeal to this 

I [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by T}ermission. 
16 Leg. Int. 316, and 41 Hunt, Mer. Mag. 708, 
■contain only partial reports.] 
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court, to review the order granting the certifi- 
cate of reasonable cause of seizure. 

Charles H. Hunt, Asst. U. S. Dist. Atty. 
Mr. Beebe, Mr. Dean, and Charles Donohue, 
for claimants. 

NELSON, Circuit Justice. The principal 
objection urged to the order of the court be- 
low is, that no seizure of the vessel took 
place by the collector or any oflicer of the 
customs, and that, hence, the case was one in 
which the court below had no jurisdiction 
or authority to make the order, under the 
S9th section of the act of congress of March 
2, 1799 (1 Stat. 696). It appears, from the 
record, that an actual seizure of the vessel 
was omitted at the request of the counsel for 
the claimants, and that the assistant district 
attorney, Mr, Joachimssen, in the absence of 
his superior, Mr. Sedgwick, agreed to take a 
stipulation of the counsel that a seizure had 
been made, and waived the formality of one, 
in order to save expense and delay. The stip- 
ulation is in writing, and was given in evi- 
dence in the court below. It is now insist- 
ed, that the stipulation was designed to fur- 
nish evidence of the seizure, so far as that 
fact was essential to maintain the suit for 
condemnation, but was not to be urged as a 
ground for the granting of an order of rea- 
sonable cause of seizure. The act of con- 
gress, ah-eady referred to, .makes the seizure 
a material fact to the maintenance of the suit 
for condemnation and forfeiture, and pro- 
vides for a certificate of reasonable cause, in 
case judgment shall be given for the claim- 
ant, in which event the claimant is denied ' 
costs, and the person making the seizmre is 
exempt from suit. Now, the stipulation in 
this case is unqualified, and, if it is to be re- 
garded as, sufficient to establish the fact of 
seizure for the purpose of the suit for eon- 
demna{ion, which is admitted, I do not see 
how it can be held insuflBcient as a founda- 
tion for the order for a certificate of reasona- 
ble- cause. There is nothing on its face indi- 
cating any such qualified use, or that any 
such modified sense of the instrument exist- 
ed in the minds of the parties at the time; 
and, certainly, there is nothing in the nature 
of the transaction, or in the circumstances of 
the case, to pei"suade the court to give to the 
instrument a strained oa* mitigated construc- 
tion, to the prejudice of the party who has 
accepted it ir good faith, and acted accord- 
ingly. It may be said, that if no seizure of 
the vessel was actually made by the collector, 
the certificate of reasonable cause was unnec- 
essary and immaterial. But, if so, then this 
attempt to get rid of it is equally unnecessaiy 
and immaterial. How this may be, cannot 
be determined on the facts before the court. 
It may be that there was such an interfer- 
ence with the vessel by the officers of the cus- 
toms, resulting in this stipulation, as would, 
though falling short of a technical seizure, 
subject them to an action by the claimant 
or owner of the vessel. 
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Upon the other question in the ease, name- 
ly, whether there was ground for the certifi- 
cate of reasonable cause, I concur with the 
court below. T cannot forbear the expres- 
sion of an opinion, that the mode adopted in 
this case for initiating the proceedings for 
the condemnation and forfeiture of the ves- 
sel, is not such as should be entitled to any 
very favorable consideration. Public officers 
had better follow out the requirements of the 
law, and assume all the responsibility belong- 
ing to their acts Very great abuses might 
arise from the institution of penal suits on 
behalf of the government by stipulation or 
compromise. 

The decree of the court below is affirmed. 
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Case liTo. 15,353. 

UNITED STATES v. The HENRY O. 
HOMEYBB. 

[2 Bond, 217.] i 

District Court, S. D. Ohio. Oct. Term, 1S68. 

War of the Rebellion— Tbade with Insurgents 

— Treasury Regulations — Contrabanb 

Articles— Conquered Tekkitort. 

1. The policy of the legislation of congress and 
the action of the executive department of the 
United States, in reference to commercial inter- 
course between the loyal and insurgent states 
prior to Slarch 31, 1863, was to prohibit trade 
with the insurrectionary states, not only in all 
articles contraband of war in the strict sense of 
the term, but all other articles which could be 
used by the insurgents to strengthen and support 
the rebellion. 

2. Under rule 20 of the regulations of the 
treasury department of September 11, 1863, loy- 
al persons were authorized to obtain permits to 
purchase for money, other than gold or silver, 
any of the products of the country within the 
lines of national military occupation, except when 
prohibited by order of the general commanding 
the department or other special military order, 
and to transport said products to market. 

3. Dry goods, groceries, and medicines, sold to 
the inhabitants along the Mississippi river, in 
the year 1864, were not articles contraband of 
war by the legislation of congress or the regula- 
tions of the treasury department, or by the law 
of nations. 

4. A steamboat having a permit from a special 
treasury agent to engage in purchasing cotton 
along the borders of the Mississippi river, within 
the limits of the states of Mississippi and Arkan- 
sas, was fully authorized in May, 1864, under 
the statutes of the United States, the president's 
proclamations and the' instructions of the secre- 
tary of the treasury, to make such purchases, 
and the forfeiture of said boat and her cargo was 
not incurred by engaging in sudx trade. 

In admiralty. 

The District Attorney, for the United States. 
Lincoln, Smith & Warnoek, for claimants. 

LEAVITT, District Judge. This is a 
libel of information against the steamboat 
Henry O. Homeyer and cargo, including some 
nineteen thousand dollars in United "States 
treasui-y notes. The grounds on which a 

1 [Reported by Lewis H. Bond, Esq., and here 
reprintra by permission.] 



decree of condemnation is claimed, are stated 
in different forms in the libel, not necessary 
to be minutely noticed. They embrace sub- 
stantially the charge that the steamboat was 
engaged in illicit trade and commerce in vio- 
lation of law and the regulations of the secre- 
tary of the treasury: 1. In having on board 
goods and merchandise intended for sale and 
barter to rebels at places and within states 
in rebellion, which were contraband of war^ 
and designed to give aid and comfort to the 
rebellion; 2. That the employes and agents 
of the owners of the boat purchased cotton 
from persons and in states in rebellion, and 
attempted to transport the same to a loyal 
state, without lawful ■ authority. 

Edward Parkman and Jesse "W. Page, a 
mercantile firm at Memphis, in the state of 
Tennessee, have intervened as claimants of 
the boat and cargo, and have filed their an- 
swer, denying, in general terms, aU the al- 
legations of the libel charging illicit or un- 
lawful trade or commerce. 

The facts, in outline, are that the steamer 
left the port of Memphis, in Api-U, 1864, and 
proceeded to Vicksburg, where purchases of 
various articles of merchandise were made by 
the agent of Parkman & Page for barter and 
sale in procuring cotton along the banks of 
the Mississippi river, in the states of Missis- 
sippi and Arkansas, then in rebellion against 
the United States, These purchases were 
made of different persons, and amounted to 
$7,917.71. The articles consisted chiefly of 
dry goods, groceries, boots and shoes, and 
medicines. The bills of these articles are 
exhibited in evidence, each bill indorsed by 
Milton Kennedy, as local special agent of the 
treasury department at Vicksburg, as ap- 
proved by him. In connection with these 
bills of purchase is a permit, signed by said 
Kennedy, in his official capacity, in which the 
articles are designated as family supplies, 
and are permitted to go to the states of Mis- 
sissippi and Arkansas "to be exchanged for 
cotton with loyal citizens, subject to the ap- 
proval of the commanders of gunboats." It 
is also a fact in the case, that Parkman & 
Page had furnished their agent with, and 
placed on board the steamer, $23,000 in Unit- 
ed States eurrency, intended to be used in 
the purchase of cotton. The steamer pro- 
ceeded to several points on the Arkansas side 
of the Mississippi, and had purchased one 
himdred and nineteen bales of cotton, when 
the boat and cargo, including $19,000 in 
greenbacks, were seized under a military or- 
der, as engaged in unlawful trade with rebels, 
to be libelled and proceeded against as for- 
feited to the United States. 

The question for the decision of the court 
is, whether this property is forfeited under 
the acts of congress and the treasury regula- 
tions applicable to the transactions in ques- 
tion. The first legislation on the subject of 
commercial intercourse with states and per- 
sons in rebellion requiring the notice of the 
eovu't, is found in section 5 of the act of con- 
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Si-ess of JiQy 13, 1861 [12 Stat. 257]. It pro- 
vides, that wben the president "by his procla- 
mation shall have declared the inhabitants of 
any state, or any part of a state in insurrec- 
tion against the United States, "all commer- 
cial intercourse by and between the same 
and citizens thereof and the citizens of the 
rest of the United States shall cease and be 
unlawful, « * * and all goods and chat- 
tels, wares and merchandise, commg from 
said state or section into other parts of the 
United States, and all proceeding to such 
state or section by land or water, shall, to- 
gether with the vessel or vehicle conveying 
the same, * * * be forfeited to the United 
States: provided, however, that the president 
may, in his discretion, license and pei-mit 
commercial intercourse with any such part 
of said state or section, the inhabitants of 
which are so declared in a state of insurrec- 
tion, in sucli articles, and for such time and 
by such persons, as he in his discretion may 
think most conducive to the public interest; 
'and such intercourse, so far as by him li- 
censed, shall be conducted and carried on 
only in pursuance of rules and regulations 
prescribed by the secretary of the treasury." 
In pursuance of this law, the president is- 
sued his proclamation August 16, 1861 [12 
Stat. 1262], declaring what states were then 
in rebellion, excepting, however, from its 
operation "West Virginia and such other of 
the enumerated seceded states as might re- 
turn to their allegiance, or might from time 
to time be controlled by the forces of the 
United States; and in the language of the 
above-recited section of the act of congress, 
declaring aU commercial intercourse unlaw- 
ful, and all property attempted to be trans- 
ported without license or permission of the 
president through the secretary of the treas- 
ury, forfeited to the United States. 

The next act of congress on this subject 
was that of May 20, 1862 [12 Stat 404], sup- 
plementary to the act before referred to. 
Section 3 of the act authorized the secretary 
of the treasiu-y to prohibit the transportation 
of any goods, wares, and merchandise, of 
whatever character and whatever might be 
their ostensible destination, whether by land 
or water, in all cases in which he might have 
reason to believe they were intended for any 
place in the possession or imder the control 
of the insurgents, or there was imminent 
danger that they might fall into their pos- 
session or under their control. And the sec- 
retary of the treasury was authorized to make 
such rules and regulations as were necessary 
to cany out the objects of the law. And all 
property transported, or attempted to be trans- 
ported, in violation of the law or the rules 
of the secretary, was to be forfeited to the 
United States. 

The next act of the government requiring 
notice in this question is the proclamation of 
the president of March 31, 1863, declaring all 
commercial intercourse between the inhabit- 
ants of the insurrectionary states, with cer- 
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tain exceptions stated, imlawful, unless li- 
censed and conducted according to the act of 
July 13, 1861, and the rules of the secretary 
of the treasury; and declaring that "all cot- 
ton, tobacco, and other products, and all other 
goods and chattels, wares and merchandise, 
coming from said states, with the exceptions 
aforesaid, into other parts of the United 
States, * * « without the license or per- 
mission of the president, through the secre- 
tary of the treasury, will, together with the 
vessel 01 vehicle conveying the same, be 
forfeited to the United States." 

The next proclamation of the president is 
that of the same date as that just referred to. 
It is noteworthy as indicating a change in the 
policy of the government, and a relaxation, 
in some respects, of the rigid rules which had 
before been regarded as necessary in refer- 
ence to the commercial intercom'se between 
the states and sections in insurrection and 
the loyal states. After referring to the act of 
July 13, 1861, and the previous proclama- 
tions prohibiting all commercial intercourse 
between the people of the insurgent states, 
and the people of the other parts of the Unit- 
ed States except as it should be carried on im- 
der the regulations of the treasury depart- 
ment, it recites, "that a partial restoration of 
such intercourse between the inhabitants of 
sundry places and sections heretofore declar- 
ed in insurrection, * * * and the citizens 
of the rest of the United States, will favor- 
ably affect the public interests," and declares 
as lawful "such commercial intercourse be- 
tween the citizens of loyal states and the in- 
habitants of such insurrectionary states, in 
the cases and under the restrictions described 
and expressed in the regulations prescribed 
by the secretary of the treasury bearing even 
date with these presents, or in such other reg- 
ulations as he may hereafter, with my ap- 
proval, prescribe." 

The legislation of congress and the action 
of the executive department of the govern- 
ment, in reference to commercial intercourse 
between the loyal and insurgent states, is no- 
ticed as indicative of its pohcy up to the date 
of the two proclamations of March 31, 1863. 
That policy was obviously to prohibit trade 
with the insurrectionary states, not only in all 
articles contraband of war in the strict sense 
of the term,.but all other articles which could 
be used by the insurgents to sti*engthen and 
support the rebellion. It was obviously of 
the greatest importance that stiingent meas- 
ures should be adopted to prevent the ship- 
ment or transportation of all breadstuffs, 
meat, and other agricultui-al products of the 
fertile North, which could be used to sup- 
port the armies and the people of the rebel 
states, and to prohibit all other commercial 
intercourse which should give aid and com- 
fort to the rebellion. But as the war pro- 
gressed, aud militai-y possession and control 
of large portions of the rebelUous states were 
gained, it was obvious that some modification 
of the previous restrictions was demanded by 
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the public interests. The government and tlie 
people of the Nortli were greatly in need of 
cotton, the staple product of the rebellious 
states, and great inconvenience and injiu*y 
were experienced in the North from the de- 
ficient supply and high price of that article. 
The president of the United States, in the 
proclamation of March 31, 1863, says distinct- 
ly that the public interests require a partial 
restoration of commercial intercourse "be- 
tween the inhabitants of sundry places and 
sections heretofore declared in insurrection," 
and in express terms, under the authority of 
the act of congi'ess, sanctions and licenses 
such intercourse, subject to the restrictions 
and regulations that may be prescribed by the 
secretary of the treasury. On September 11, 
1S63, the secretary of the treasiur, with the 
approval of the president, promulgated reg- 
ulations by which this permitted commercial 
intercourse was to be carried on. These mles 
are numerous and somewhat complicated in 
their character. I do not propose to notice 
the various rules thus jirescribed, which have 
been referred to in the argument; nor to dis- 
cuss or decide the point strenuously insisted 
on by the counsel for these claimants, name- 
ly, that some of these involve the exercise of 
legislative powers, which congress has not 
delegated to the executive depaitment of the 
government, and which are, therefore, of no 
validity. I do not think it necessary to pass 
on this question in the present case. I shall, 
therefore, limit myself to the question, wheth- 
er, conceding the authority of the treasury 
department to adopt the rules in question, 
the property libelled in this ease is subject to 
forfeiture. The claim of the government as- 
serted in the libel, as already noticed, is the 
forfeitm-e, not only of the steamboat, the cot- 
ton on board, and the merchandise purchas- 
ed at Vicksburg, but also nineteen thousand 
dollars in United States treasury notes. The 
total value of these is large, and a decree of 
forfeiture will seriously affect the interests of 
these claimants. This being a proceeding un- 
der a highly penal statute, it is a case in 
which the right to such a decree must be 
made out sti'ictissimi jm-is. And no presump- 
tions or conclusions are allowable, unfavor- 
able to the claimants, unless based on clelr 
and indisputable facts, and sustained and de- 
manded by the positive and explicit require- 
ments of the law. And further, if the facts 
show clearly that the paities charged with 
the violation of the trade regulations applica- 
ble to the Western rivers, have been actuated 
by no disloyal motive, and have evinced a 
purpose and a desire to conform strictly to 
those regulations in all the transactions in- 
volved, the court wiU not, on grounds purely 
technical, base a decree of condemnation. A 
just government does not demand such an in- 
vasion of the great principles of justice. 

The first inquiry presented is, was the 
steamboat Homeyer legally authorized or per- 
mitted to purchase cotton along the shores of 
the Mississippi river, in the states of Arkan- 



sas and Mississippi? The twentieth rule of 
the treasury regulations of September 11, 
1863, declares that "all proper and loyal per- 
sons may apply in the prescribed form to the 
proper supervising special agent, or an assist- 
ant special agent designated by him, for au- 
thority to purchase for money, other than gold 
or silver, any of the products of the counti-y 
within the lines of national militai-y occupa- 
tion in his agency, except when prohibited by 
order of the general commanding department, 
or other special military order, and to trans- 
port the same to market." Then follow cei-- 
tain regulations, directory tio the treasury of- 
ficials, pointing out specifically the prelimi- 
naries necessary before gi*anting authority to 
engage in this trade. It was under this i-ule 
that the claimants, Parkman & Page, applied 
to, and obtained, from the proper treasury of- 
ficial at Memphis, a permit to purchase cot- 
ton along the Ar^^ansas side of the Missis- 
sippi, and convey the same to market. This 
permit as granted was not exhibited in evi- 
dence at the hearing of this case, not being at 
that time, as I understood the claimants' 
counsel, in their possession, or within their 
control. Parol evidence, however, was offer- 
ed, and admitted without objection, that such 
permit had been issued to the claimants; and 
also that the steamer had procured the prop- 
er clearance from the -surveyor of customs at 
Memphis. In the argument, the non-exist- 
ence of the permit was insisted on by the 
counsel for the government as one ground of 
forfeiture. The objection to the parol evi- 
dence of the permit not having been made 
when it was offered at the hearing, I suppose 
it can not be relied on as available to exclude 
it from the consideration of the court. The 
presumptions are strong, if not conclusive, 
that the boat was fully and legally authorized 
to engage in this trade. Memphis was then 
under martial law, and, it may well be in- 
ferred, the military authorities were vigilant 
in preventing any boat from leaving, unless 
assured that proper license had been granted, 
and that she was not about to engage in illicit 
trade. Moreover, there was on board a ti-eas- 
ury official, called an agency aid, whc^e spe- 
cial duty it was to supervise the doings of the 
boat, and to detect aU violations of law and of 
the treasury regulations. In addition to this, 
the steamer was under the surveillance of 
every gunboat on the river, and liable at any 
moment to be arrested for any act committed 
or omitted. In disregai-d of the law and the 
rules governing the trade. It is not reason- 
able to presume that the steamer would have 
been permitted to depart from Jlemphis, and 
to engage in the cotton trade, without due au- 
thority. But if there were any reasons to 
doubt the sufficiency of the evidence offered 
at the hearing, in relation to the permit grant- 
ed to the claimants, I think they are now re- 
moved. It now appears that their counsel 
have procured sundry permits issued to them 
during the latter part of the winter of 1864, 
which, by agreement of counsel, have been ex- 
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Iiibited to the court. There can be no ration- 
al doubt that the steamer engaged in this 
trade under one of these permits. That the 
specific cotton purchased in the early part of 
May, 1864, which is in controversy in this 
case, was not reported to the treasury oflBlcial 
at Memphis, is accounted for by the arrest 
■of the boat and cargo, and their transfer to 
the custody of the law. 

Without noticing in detail the numerous 
rules and regulations applicable to this 
trade, it is obviously within their spirit and 
intention to sanction and legalize the pur- 
chase and transportation of cotton by loyal 
citizens. So far as this could be done with- 
out giving aid, comfort, or support to the 
rebellion, it was not only permissible, but 
desirable. It was to be limited to places 
within the lines of our militaiy occupation. 
The regulations prohibited payments for 
cotton in gold, or in articles declared to be 
contraband. The distinguished gentleman 
who was at the head of the treasury de- 
partment, gives his views very clearly and 
distinctly on this subject, in his letter to 
Mr. Mellen, supervising special agent at 
Memphis, of July 3, 18G3. He says: "There 
does not seem to me to be so much danger 
in intercourse which does not involve the 
furnishing of supplies." And he adds: "In- 
tercourse such as this, it seems to me, might 
be safely permitted co-extensively with our 
lines of military occupation." Again, he 
states it as the object to be kept in view: 
"1. Non-intei*course between loyal states or 
districts and states or districts controlled 
by insurgents; and, 2. Modified intercourse 
between loyal states and districts, and states 
or districts partially regained to the Union." 
And in his letter of instruction to the special 
agents of the treasury of September 11, 
1863, in relation to the regulations of that 
date, the secretary remarks as follows: 
"The following regulations are prescribed 
for the government of the several super- 
vising assistant and local special agents and 
agency aids, * * * for the purpose of 
conducting the commercial intercourse li- 
censed and permitted by the president, and 
preventing the conveyance of munitions of 
war or supplies to insui-gents," etc. These 
instructions afford the clue to the true con- 
struction of the trade regulations of the 
treasuiy department in regard to the pur- 
chase and transportation of cotton. It was 
not intended to restrict or prohibit the pur- 
chase of cotton within the lines of "our 
military occupation." "Within those lines it 
could "be safely permitted" upon the con- 
dition simply, that payments therefor should 
not be made in gold, or in articles contra- 
band of war, or in supplies for rebels in 
arms. 

Now, it is a well known historical fact con- 
nected with the late rebellion, that in May, 
1804, the government of the United States 
had the undisputed and entire military pos- 
session of, and control over, the Mississippi 
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river from the mouth of the Ohio downward. 
Vicksburg and Port Hudson had fallen in 
the summer previous. The government, for 
the double purpose of protecting persons 
and property in transitu upon the river, and 
of preventing illicit trade and intercourse 
with the rebels on its borders, had wisely 
placed a sufficient number of gunboats to in- 
sure the safety of persons and property 
afloat, and to prevent all unlawful inter- 
course with rebels in arms which- could in 
anywise strengthen or give aid and comfort 
to the rebellion. There can be no question 
that the river, and the shores of the river 
through its entire extent were within the 
lines of the military occupation of the Union 
forces. This military occupation was even 
more effectual and complete than if the gov- 
ernment had established a cordon of forts 
and fortifications at short distances on both 
shores of the river, through the whole ter- 
ritory of the states in rebellion. Within the 
letter and spirit of the treasury instructions, 
then, the trading and procurement of cotton 
along the banks of the river was not pro- 
hibited, unless it involved the furnishing of 
supplies to the rebels; that would add to the 
military power of the rebellion. All muni- 
tions of war, and all articles of food, were 
within the inhibition, as were also all pay- 
ments in gold in the purchase of cotton. 
Subject to these exceptions and limitations, 
the secretary did not deem it expedient to 
interfere with or prohibit the purchase and 
shipment of cotton. It was precisely the 
"modified intercourse between loyal states 
and districts, and states or districts, partial- 
ly regained to the Union," as expressed in 
the secretary's letter of instruction before 
referred to, and which he thought could "be 
safely permitted." The court is not inform- 
ed what other rules and regulations were 
promulgated by the secretary of the treas- 
ury, after the capture of Vicksburg and Port 
Hudson. It may be assumed, however, none 
were adopted more restrictive of trade and 
intercourse on the Mississippi than those 
already referred to. It would seem indeed 
to have been the true policy of the govern- 
ment, after that river came under its com- 
plete military control and supervision, to re- 
lax and modify the previous rules, so as to 
have afforded greater facilities for the pro- 
curement of cotton in the states of Missis- 
sippi and Arkansas. It is certain from the 
facts before the court, that in the spring of 
18&4, the officials of the treasury department, 
at Memphis, Vicksburg, and other points 
were .disposed to give greater facilities for 
the procurement of cotton than at previous 
periods. It is in proof that Mr. Mellen, who 
was charged with the general superintend- 
ence of trade and intercourse upon the Mis- 
sissippi, stated to one of these claimants that 
persons licensed to purchase cotton could 
buy of disloyal persons and rebels, if they 
chose to do so. And Mr. Yeatman, a treasury 
official at Memphis, swears that his instruc- 
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tions were not to require that those licensed 
to purchase cotton should be restricted in 
their purchases to persons known to tie loyal. 

Construing the statutes, the president's 
proclamations, and the instructions of the sec- 
retary of the treasury, in the lightof the facts 
referred to, I can adopt no other conclusion 
than that the Homeyer was fully authorized 
to engage in the business of purchasing cot- 
ton, along the borders of the Mississippi, 
within the limits of the states of Missis- 
sippi and Arkansas. The owners, Parkman 
and Page, were men of undoubted loyalty. I 
do not think there is room for a doubt on this 
subject. The attempt to impeach them on 
this ground has wholly failed. It is also in 
proof that they were to an imusual extent 
rigidly observant of all the laws and regula- 
tions governing the trade In question, and 
gave to their employes and agents strict in- 
junctions not to violate them in any case. 

But it is insisted by the counsel for the 
United States, that the property in question 
is liable to forfeiture, on the gro\md that 
Kennedy, the local special treasury agent of 
the treasury, had no authority to grant the 
permit to the steamer Homeyer to receive 
and barter, in exchange for cotton, the mer- 
chandise purchased at Vicksburg. It is not 
controverted that Kennedy was a special 
agent of the treasury,, but it is argued that 
he had no authority to grant the permit. It 
is certain he did assume that authority, and 
did give the permit. It is equally certain 
that the agency aid of the treasury, placed 
upon the steamer for the special purpose of 
supervising the conduct of the boat, and tak- 
ing care that the law and the treasury regula- 
tions should not be violated, recognized the 
permit by Kennedy as valid and sufficient. 
And it is equally certain that the masters of 
the various gunboats along the river, special- 
ly charged with the duty of preventing viola- 
tions of law and the treasury rules, took no 
exception to the authority under whicli the 
Homeyer acted, but recognized it as valid and 
legal. In view of all these facts, it is no 
strained or unreasonable presumption, in the 
absence of all proof to the conti-ary, that 
Kennedy's permit was valid. This presiunp- 
tion is not weakened by the consideration that 
the claimants, Parkman and Page, and their 
agents and employes on the steamer, acted 
in good faith in this transaction, and under 
the belief that the authority was sufficient 
On a gi'ound so pm'ely technical as that urged, 
I am unwilling to have a decree for the con- 
demnation of this property. Acting as a 
court of admiralty, I am fully justified in 
viewing the point adverted to in its equitable 
aspects, and avoiding such a stringent appli- 
cation of legal principles as will subvert the 
ends of justice. 

I must also overrule the objection to the 
validity of Kennedy's permit, based on the 
fact that it had not the sanction and approv- 
al of the military commandant at Vicksburg. 
There is satisfactory proof that at the date of 



this permit, there was an understanding be- 
tween the civil and military authorities that 
at Yicksburg everything connected with trade 
and commercial intercourse should be man- 
aged by the civil department. There is every 
reason to presume that while the approval of 
the military was not procured, the purchase 
of the merchandise, and the departure of the 
boat on her trading expedition was by permis- 
sion of that authority. Certain it is there 
was no military order forbidding it. Vicks- 
burg -was then under martial law, and there 
is no reason to suppose a boat would be per- 
mitted to leave the port in violation of any 
law or rule civil or military. 

It is also insisted, as a ground for a decree 
for the forfeiture of this property, that the 
boat, under the pretense of family supplies, 
had taken on board articles contraband of 
war, with the intention to barter them, in ex- 
change for cotton, to rebels in arms, and 
thus to give aid and comfort to the rebellion. 
This ground is not sustained by the evidence. 
It would seem that a veiy small portion, if 
any, of these articles of merchandise were 
disposed of at the time the boat w^ seized. 
As stated already, the invoices of all these 
articles amounted, at the high prices at 
Vicksburg. to less than §8,000, and the ap- 
praisement at the market value at Cincinnati 
was $7,500. It would seem probable from a 
comparison of these values, taking into view 
the difference in the prices at Vicksburg and 
Cincinnati, that no sales were made. I think 
no actual sales are proved by any witness. 
But stiU if the goods shipped were contra- 
band, and intended for sale to rebels in arms, 
it would undoubtedly be a good ground for a 
decree of forfeiture. " There is, however, no 
reason for the conclusion that there was any 
purpose of giving aid and comfort to the re- 
bellion in the purchase and shipment of these 
goods. The quantity was small, consisting 
of an assortment of dry goods, groceries, 
boots and shoes, and some medicines. The 
amount forbids the inference that there could 
have been any intention to disjwse of them 
as supplies for any organized force of rebels. 
On the contrary, they could only be viewed 
as intended for sale as family supplies, and 
to families and individuals. And so far as 
they were not contraband, the sale of such 
goods was not prohibited. The treasury offi- 
cials were authorized to grant permits for 
this purpose, subject to the restrictions impos- 
ed by the rules of the treasury department. 
It was known that the inhabitants along the 
Mississippi were greatly in need of such arti- 
cles, and to facilitate the purchase of cotton, 
it was deemed expedient to permit them to be 
sold They were not contraband of war, ei- 
ther under the law of nations, or by the leg- 
islation of congress, or the regulations of the 
treasury department. But there is no relia- 
ble evidence that any of these articles were 
sold, or intended to be sold, to rebels in arms 
against the government. At Gaines' liand- 
ing, in Arkansas, and at some other points 
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at wliieh the steamer stopped, there were 
persons at the landings, some of whom came 
on to the boat. Many of them carried re- 
volvers, which was an almost universal cus- 
tom in that region. But the proof fails to 
show that any one of those who came on 
hoard the boat were officers or soldiers in the 
rebel service. It is true, on one occasion 
some twenty men on horseback, with cavalry 
arms, appeared for a short time on the bank 
of the river. They withdrew without a1<^ 
tempting to molest the boat, or to aflford any 
other demonstration of hostility. .Whether 
guerrillas or not, does not appear from the 
evidence. There is no proof that any at- 
tempt was made to trade with them, or that 
they procured any supplies from the boat. 
Nor is there any proof that there were any 
organized rebel forces at any point in the 
vicinity of the places where the boat landed. 
One witness— who for reasons hereafter to be 
stated, is deemea unworthy of credit— states 
that the lines of the rebel army were within 
a short distance of Gaines' Landing, Anoth- 
er witness states substantially the same. 
But neither of these witnesses pretends to 
know the fact from any personal knowledge. 
It must have been a mere conjecture, or an 
inference derived wholly from hearsay or re- 
port. Other witnesses swear that they had 
no knowledge of any rebel force in that vicin- 
ity. It is certain that the master of the 
gunboat Romeo, lying near by, and by whose 
express permission the Homeyer landed at 
Gaines' Landing, had no knowledge of any 
rebel troops in the vicinity. And it is cer- 
tain no permit to land would have been 
granted, had there been any danger that the 
persons or cargo on the steamer would have 
been in danger. Doubtless there were per- 
sons who came on board the boat that were 
disloyal, and pernaps rebels, but the testi- 
mony shows conclusively that it was impossi- 
ble to distinguish by their dress or otherwise 
the loyal people from the rebels. 

I must conclude, therefore, without going 
further into details, that there is not suffi- 
cient evidence to prove that the Homeyer 
was engaged in any illicit trade or inter- 
course, or that there was any intention in tak- 
ing on board the steamer the merchandise 
referred to, to dispose of it in violation of 
law, or to give aid and comfort to the Rebel- 
lion, It was precisely the "modified inter- 
course between loyal states or districts, and 
states or districts partially regained to the 
Union," which the secretary of the treasury 
declared to be permissible. As before stat- 
ed, the Mississippi river and the shore of the 
river on either side were within the control 
of Union military and naval forces. 

There are some general views of this case 
which strike me with great force, as con- 
clusive to show there was nothing, either in 
the animus or the acts of these claimants, 
which should subject this property to for- 
feiture. I wiU advert very briefly to some of 
these: 
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1. As before remarked, there is no reason to 
entertain a doubt as to the loyalty of either 
Mr. Parkman or Mr. Page. Some of the wit- 
nesses, particularly Eames, say they have 
heard it impeached. But these general im- 
putations can not weigh against the over- 
whelming testimony in the other dkection. 
And I must say here, that in respect to the 
evidence of the witness just named, I can 
not give it entire credence. He has been 
active in all the measures and proceedings 
taken to procure the condemnation of this 
property, and, as the law was when this pro- 
ceeding was instituted, would have been en- 
titled to one-fourth of its proceeds as an in- 
former. He now, doubtless, looks for a very 
liberal share in the event of a decree against 
the claimants. He has also had a fierce per- 
sonal quarrel with one of the claimants, and 
is no doubt now hostile to him. But what is 
stm more conclusive against his credibility 
is the fact, that he is positively contradicted 
in some material statements made by him on 
oath, by witnesses whose veracity is wholly 
unimpeached. Under these circumstances, 
the court is fully justified in rejecting his 
testimony. 

2. The evidence is conclusive that in the 
transaction directly involved in this suit, and 
in all similar prior transactions, these claim- ' 
ants evinced the desire and the intention that 
the laws and regulations governing the trade 
on the Mississippi should be scrupulously ob- 
served. In regard to the trip of the steamer 
now in qu^tion, explicit instructions were 
given to this effect to all their agents and 
employes on the boaL 

■ 3. Mr. Teatman, a special local treasury 
agent at Memphis, who, of all others, had the 
best opportimity of noticing, and whose offi- 
cial duty it was narrowly to watch their do- 
ings, says explicitly that they were unusual- 
ly careful and anxious not to violate or evade 
any law or regulation applicable to the trade 
referred to. And he states it as his opinion 
that the reason of their success was mainly 
attributable to the fact that their course was 
so strictly patriotic and honorable. There is 
other testimony in the same direction. 

4. The agency, and an official of the treas- 
ury department placed on the steamer for the 
express purpose of guarding against any vio- 
lations of law or rules, swears that he knows 
of no illicit or forbidden trade by the boat, 
or of any attempt to violate or evade any of 
these laws or regulations. 

5. The master of the gunboat Romeo testi- 
fies, and others witnesses testify, that the 
Homeyer did not land at any point, or at- 
tempt to land, except under the protection of 
a gunboat, or by express permission for that 
purpose. 's- 

Now, in view of all the evidence of the 
good faith, the law-abiding character, and 
the loyalty of these claimants, I can not rec- 
oncile it with my duty in the case, to enter 
a decree for ths forfeiture of this large 
amount of property. Sitting as a judge in 
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admiralty, 1 liold it to be allowaWe to avoid 
as far as possible in the rigid application of 
legal principles, the defeat of the ends of 
justice. Tbe government of the United 
States ought not certainly to insist on a judg- 
ment against any of its citizens which will 
Involve such a result. And now especially, 
when the formidable Rebellion with which it 
was confronted has been so effectually sup- 
pressed, its action should be guided by a 
just and considerate leniency. No greater 
reproach to the government can be conceiv- 
ed of than the unjust and unsparing pursuit 
■of a citizen for the mercenary purpose of put- 
ting money into its coffers. 

There is one transaction connected with 
this case to which, before concluding, I may 
briefly advert. It does appear that Elkins, 
who was on the steamer as the agent of the 
■claimants for the purchase of cotton, entered 
Into a contract with one Montgomery for the 
purchase of five hundred bales of cotton, for 
which payment was to be made in part with 
gold. This was a transaction which was in 
violation of one of the rules of the secretary 
of the treasury, prohibiting the payment of 
gold for cotton. This contract was entered 
into by Elliins in his own name, and, as it 
would seem, for his own individual benefit. 
The contract, however, was abandoned, and 
no cotton was delivered or placed on the boat 
imder it. It was entered into not only with- 
out the knowledge but against the o'rders of 
the claimant, Parkman. It is in evidence 
that the claimants placed no gold in the 
hands of Elkins, and that there was none on 
the boat belonging to them. Now, as this 
•contract was never carried into effect, and 
was entered into by Elkins on his own indi- 
vidual account, without the knowledge of the 
<:laimants and against their instructions, I 
■do not see on what ground it can implicate 
them, or afford a basis on which a decree of 
forfeiture of their property can be justified. 

These are the views which occur to me, aft- 
■er a careful consideration of this case. Li- 
Ijel dismissed. 
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UNITED STATES v. HERBERT. 

[5 Cranch, C. C. 87.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1836. 

INDICT3IENTS— Common Law and Statdtort Of- 
fences— Assault AND Battery with Intent 
TO Kill — Malice — Former 'Conviction. 

1. An indictment for assault and battery at 
-common law, and an indictment under the stat- 
ute for the same assault and battery with in- 
tent to kill, may be pending and tried at the same 
time, and, if the defendant be found guilty on 
both, the attorney for the Ignited States may en- 
ter a nolle prosequi as to either, and pray judg- 
ment upon the other ; but there cannot be judg- 
ment upon both. The pendency of another in- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



dictment against the defendant for the same 

offence is no ground for arresting the judgment. 

[Cited in Kalloch v. Superior Court, 56 Cal. 

230; People v. Hamilton, 95 Mich. 212, 54 

N. W. 767; State v. Stewart (La.) 16 South. 

947; U. S. V. Eldredge (Utah) 14 Pac. 44.] 

2. Iq an indictment imder tlie statute for as- 
sault and battery with intent to kill, it is not 
necessary to state the manner and extent of the 
assault and battery, nor the particular weapon 
used. It is only necessary to describe the as- 
sault and battery as at common law, with the 
addition -of the words charging the intent to kill 
m the terms required by the statute. It is not 
necessary to charge the assault to be felonious 
nor malicious, nor to be with malice prepense, 
nor to state any other circumstance to show that, 
if death had ensued, it would have been murder. 

[Cited in State v. Collyer (Nev.) 30 Pac. 895: 
State V. Pinley, 6 Kan. 369.] 

3. A former conviction cannot be pleaded in 
bar unless it has been followed by judgment. 

There were two indictments against the de- 
fendant [James Herbert, a negro]. The first 
(No. 176) was for a simple assault and bat- 
tery at common law upon one John Sybert. 
The other for the same assault and battery, 
in the same words, with this addition: "with 
intent him, the said John, then and there to 
kill," "and against the form of the statute in 
such case provided." 

The two indictments were found on the 
same day, and tried on the same day, and 
the defendant was found guilty on both, 
whereupon Mr. Key, the attorney for the 
United States, entered a nolle prosequi, with 
the leave of the court, upon the indictment 
for simple assardt and battery, and moved 
the court for judgment upon the other. 

o 

H. May and C. L. Jones, for defendant, 
moved in arrest of judgment, and for a new 
trial. For the motion in arrest of judgment 
three reasons were assigned: (1) Because 
the defendant is "convict of the same iden- 
tical offence on another indictment found 
and prosecuted at the same time, and for the 
same identical offence, differing in no re- 
spect but in matter of mere aggravation. (2) 
Because the indictment is vague, uncertain, 
and insufficient; especially in this, that the 
manner and degree of the assault charged is 
not shown; no deadly or dangerous weapon 
or instrument, nor any weapon or instrument 
of any kind, is described, or in any manner 
averred or shown to have been used or ex- 
hibited in the assault, or in any manner to 
have accompanied it; nor is it in any man- 
ner averred or shown that killing or murder 
might have ensued from the assault, or how 
or by what means the alleged intent to kill 
was attempted to be carried into effect. (3> 
Because the indictment does not "charge the 
assault to have been felonious or malicious: 
nor in any manner avers or infers that the 
kaiing charged as intended by the prisoner 
would have been a felonious or malicious 
homicide, in any degree, if it had been per- 
petrated." 

The reasons stated for granting a new 
trial; (1) Because, as to the intent lo kill, 
the verdict was contrary to the evidence— 
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first, In tMs, that there was no evidence of 
malice prepense, or any other matter going 
to constitute the offence of murder if death 
had ensued from the assault; second, in this, 
that there was no evidence of an intent to 
kill. (2) Because the defendant stands con- 
vict, upon another distinct indictment, for 
the same identical offence, and upon the 
same, and no other evidence, of a simple as- 
sault and hattery, without the aggravation of 
the intent to kill; upon which conviction he 
now stands for judgment, which, as he has 
nothing to say against it, must of necessity 
he passed in due course, (3) The third rea- 
son, in effect, was that if the motion in arrest 
of judgment is not the proper mode to take 
advantage of the double conviction, and if a 
motion to quash the indictment on that 
ground be too late, the defendant ought to 
have a new trial, with leave to plead that 
matter in bar. (4) Because new evidence 
has been disclosed to the defendant since the 
jury was sworn, and not known to the de- 
fendant in time to obtain it at the trial. 

The defendant's counsel cited Tidd, Prac. 
464; Ck)m. Dig. "Indictment, G. & N," note; 
2 Starkie, 200; Starkie, Or. PI. 378; 6 Wheel. 
Abr. 33; Archb. Or. Law, 348. 349. 

ORANOH, Chief Judge. This is an indict- 
ment for assavdt and battery with intent to 
kill one John Sybert, 

The defendant's counsel have moved in ar- 
rest of judgment: 

(1) Because there was pending at the same 
time another indictment, charging it as a 
simple assault and batteiy at common law, 
both indictments having been found at the 
same time, and tried at the same time, by 
the same jury, who. found the defendant 
guilty upon both, at the same time. These 
facts do not appear in the record of the case, 
in which the defendant was found guilty of 
a battery with intent to kill; and therefore 
are no ground for arresting the judgment. 
K, as the defendant's counsel contend, the 
defendant had a right, upon the general is- 
sue, to avail himself of the pendency of an- 
other indictment for the same cause of prose- 
cution, it is to be presumed, after a general 
verdict against the defendant, that the jurj'' 
acted upon and negatived that defence; for 
the court must presume that they considered 
every defence * which the defendant could 
avail himself of, under that issue. 

(2) The second ground alleged for arresting 
the judgment is, that the indictment is 
"vague, uncertain, and insufficient; especial- 
ly in this, that the manner and degree of the 
assanlt charged is not shown. No deadly or 
dangerous weapon or instrument is describ- 
ed, or averred, or shown to have been used 
or exhibited in the assault," &c. "nor is it in 
any manner averred or shown that killing or 
murder might have ensued from the assault, 
or how, or by what means the alleged at- 
tempt to kill was a!ttempted to be carried 
into effect." In the argument of the defend- 



ant's eoxmsel, it was contended that the in- 
dictment should so far have discriminated 
the nature, degree, and circumstances of the 
assault and battery as to show the court 
with legal certainty that it was commensu- 
rate with the imputed -intent, and was per 
se, if proved as laid, sufficient to ground a. 
presumption of the intent from the act itself. 
The penitentiary act, upon which this indict- 
ment was framed, only requires that the of- 
fence charged should be an assault and bat- 
tery with intent to kill. To describe the of- 
fence as it is described at the common law, 
with the addition of words charging the in- 
tent to kill, seems to be aU that is necessary 
in an indictment upon the statute, especially 
as the sixteenth section of the same statute 
declares, that all definitions and descriptions 
of crimes, not provided for in the acts, shoifid 
remain as heretofore. "When, therefore, the 
statute uses the common-law terms "assault 
and battery," the description of that part of 
the offence which consists of the assault and 
battery must be the same as heretofore, that 
i&, at common law; and although in the old 
indictments for assault and battery it was . 
usual to say, with sticks, staves, knives, &c., 
yet it has been often decided that the partic- 
ular instrument used need not be proved,, as 
laid in an indictment for assault and battery 
at common law. We think the indictment 
is sufficient, under the statute, if it describe 
the common-law offence, with the addition of 
the words required by the statute. The- 
precedent referred to in Archb. Cr. Law, 348, 
is an indictment at common law for an ag- 
gravated assault and battery, describing par- 
ticularly the manner of beating, namely, by, 
throwing the person down upon a brick floor,, 
and beating 'and kicking him, &e.; but it 
cannot be contended that those circumstan- 
ces might not have been given in evidence 
upon a, common count for assault and bat- 
tery. The other precedent, cited from page 
349, is upon the statute of 9 Geo. IV. ,c. 31, 
§ 11, which enacts that if anj- person shall 
tmlawfully and maliciously attempt to drown 
any person, with intent to murder such per- 
son, eveiy such offender shaU be guilty of 
felony, and, being convicted thereof, shall 
suffer death. Archb. Or. Law, Append. 76, 
The precedent cited states that the defend- 
ant feloniously, unlawfully, and maliciously, 
did cast, throw, and push the said J. N. into- 
a certain pond there situate,, wherein was a 
great quantity of water, and did then and 
there feloniously, unlawfully, and malicious- 
ly attempt the said J. N. to drown and suf- 
focate, with intent, then 'and there, and 
thereby, feloniously, willfully, and of his 
malice aforethought, the said J. N. to kilL 
and murder, against the form of the statute,. 
&c. This precedent contains no averments 
not required by the statute in order to make 
a case under it. By the same section of the 
same statute, it is enacted "that if any per- 
son unlawfully and maliciously shall admin- 
ister, or attempt to administer, to any per- 
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son, or shall cause to be taken by any per- 
son, any poison or other destructive thing, or 
shall unlawfully and maliciously attempt to 
•drown, sufEocate, or strangle any person, or 
shall unlawfully and maliciously shoot at 
any person, or shall, by drawing a trigger, 
or in any other manner, attempt to discharge 
any Mnd of loaded arms at any person; or 
shall unlawfully and maliciously stab, cut, or 
wound any person, with intent, in any of 
the cases aforesaid, to murder sucn person, 
every such offender, and every person coun- 
selling, aiding, or abetting such oflEender, 
shall be guilty of felony; and, being con- 
victed thereof, shall suffer death as a felon." 
The indictment in page 349, for attempting 
to shoot, with intent, &c., states it to be by 
drawing a trigger of a certain pistol loaded 
with gunpowder and one leaden bullet, 
which pistol the defendant had and held in 
his right hand. The indictment in page 351, 
for stabbing, with intent, &c„ only states 
that the defendant, in and upon the right 
side of the belly of him the said J. N., be- 
tween the short ribs of him the said J. N„ 
feloniously, xmlawfully, and maliciously, did 
stab, cut, and woimd, with intent, &e. And 
Archbold says: "The instrument or means 
by which the woimd was inflicted need not 
be stated; and, if stated, do not confine the 
prosecutor to prove a wound by such means. 
It is not necessary that the prosecutor should 
be cut in a vital part, for the question is not 
what the wound is, but what wound was in- 
tended." The indictment iu page 351, under 
the 12th section of the same statute, for stab- 
bing, &c., with intent to maim, &c., is in the 
tsaxae form. And Archbold says the instru- 
ment need not be stated; and if stated need 
not be proved. The indictment' in page 357, 
under the 25th section of the game statute, 
for an assault and battery with intent to 
commit felony, and which punishes J:he of- 
fence by imprisonment and hard labor not 
exceeding two yeai-s, or by fine and impris- 
onment and sxurety of the peace, is quite as 
bare of circumstances as the present. It 
merely states that the defendant, in the 
county aforesaid, in and upon one J. N., in 
the peace of God, &e., then and there being, 
unlawfully did make an assault, and him the 
said J. N. did then and there beat, wound, 
and ill-treat, with intent, &c. Add (says 
Archbold,) a count for a common assault and 
battery. From a consideration of all these 
forms of indictment, we are satisfied that 
the form of the present indictment is suffi- 
cient; and that, the manner of the assault 
and battery need not be more circumstantial- 
ly stated therein than it is. 

(8) The third reason alleged for arresting 
the judgment is, because the indictment does 
not charge the assault to have been felonious 
or malicious; nor aver, nor Infer, that the 
killing charged as intended by the defendant 
. would have been a felonious or malicious 
homicide in any degree, if it had been per- 
petrated. The statute does not require that 
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the assault should have been felonious, or 
malicious; nor that the homicide. If it had 
been perpetrated, would have been felonious 
or malicious. The intent to kill gives to the 
assault and battery its whole statutory char- 
acter. It is sufficient to charge the assault 
and battery in the usual form, and that it 
was made with that intent. 

The defendant by his counsel, has also 
moved for a new trial: (1) Because the ver- 
dict, as to the intent to kill, was contrary to 
evidence— first, in this, that there was no evi- 
dence of malice prepense, or other matter 
going to constitute the offence of murder, if 
death had ensued; and, secondly, in this, 
that there was no evidence of the intent to 
kill or murder. 

The answer to this objection to the verdict 
is, that there was evidence, tending to prove 
the intent to kill, sufficient to be left to the 
jury, who had the whole subject before 
them; and that the issue did not require 
evidence of malice prepense, nor of any oth- 
er matter, to show that the offence would 
have amounted to murder if death had en- 
sued. 

(2) The second ground urged for a new trial 
is, that the prisoner stands convict upon an- 
other distinct indictment for the same iden- 
tical offence, and upon the same identical 
and no other evidence, of a simple assault 
and battery, without the aggravation of an 
intent to kill. 

The answer to this is, that upon the com- 
mon-law indictment for simple assault and 
battery, the attorney for the United States 
has entered a nolle prosequi, so that no Judg- 
ment can be entered upon the verdict in that 
case; and a former conviction cannot be 
pleaded in bar unless it has been followed by 
judgment; nor can the pendency of another 
indictment for the same offence be pleaded 
in bar or abatement, though it may be a good 
groimd for a motion to quash. 1 Chit Cr. 
Law, 446, 447; Fost Crown Law, 104; 1 Chit. 
Cr. Law, 299, 301, 303, 452, 454-457, 462; 2 
Hale, P. C. 243, 246. All that the defendant 
could ask in any previous stage or these pros- 
ecutions, was, that the attorney of the United 
States should select which of them he would 
try. The defendant having pleaded to both 
indictments, and the trial of both, by the con- 
sent of the defendant, having been had be- 
fore the same jury, and verdicts against 
him having been rendered upon both indict- 
ments, the attorney of the United States had 
the option to take judgment upon that which 
would "best answer the ends of public jus- 
tice;" the court taking care that judgment 
should not be entered up on both. Swan v. 
Jeffreys, Fost Crown Law, 106. 

(3) The third ground mrged for a new tria] 
supposes that there may be judgments a1 
the same time upon both indictments. This 
cannot now be, as a nolle prosequi is en- 
tered upon one of them. I am not certair 
that two separate indictments were neces 
sary, as both are for misdemeanor. In om 
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the punisliment is fine and imprisonment; 
and in the other, imprisonment and lahor; 
and in neither is the defendant entitled to a 
peremptory challenge. But the grand jury- 
having found separate indictments, they 
must be disposed of; and if the court should 
at any time he satisfied that indictments are 
mifitiplied vesatiously and unnecessarily, 
and with a view to oppress the defendant, 
the remedy must be by quashing them, or 
some of them. Archb. Or. Law, 60; Young 
T. Rex, 3 Term B. 106; Kex v. Benfield, 2 
Burrows, 984. 

(4) The fourth reason assigned for a new 
trial is the discovery of evidence supposed 
to be material for the defendant, after the 
jury was sworn, when it was too late to be 
adduced in his defence. The affidavit in 
support of this allegation states that, if a 
new trial should be granted, the defendant 
expects to prove, by evidence not known to 
him in time to be adduced in his defence, 
that John Sybert, upon whom the assault 
and battery is alleged to have been made, 
had a dirk or knife about his person at the 
time of the assaiilt, and that it was taken 
from him by the witness. It does not seem 
to us that that fact is material; for, unless 
the defendant could show that what he did 
was in self-defence, it would be no ground 
of defence that the person assaulted was se- 
cretly armed. It might be that he had arm- 
ed himself against the apprehended attack 
which actually took place. 

We are therefore of opinion that the mo- 
tion in arrest of judgment, and for a new 
trial, should be overruled. 

THRTJSTON, Circuit Judge, absent. 

The defendant was sentenced to the peniten- 
tiary for two years and a half, from the 2d of 
February, 1837. 
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Criminal Court, District of Columbia. July 24, 
1856. 

Mdrdeb— Self-Defense— Ddtt to Retreat— In- 
stkuctions. 

1. In a trial for homicide the court hdd: That 
the moment a man is bound to retreat, is that 
in which the danger becomes apparent; up to 
that time there is nothing to retreat from; he is' 
obliged to retreat if he can safely; but if by rea- 
son of the fierceness of attack, he is prevented 
from moving away, the law does not require it 
of him; but he is excused in the same manner 
as if he fled. If, under these circumstances, he 
gives his assailant a mortal wound it is a case 
of justifiable homicide. 

2. The court is not bound to grant an abstract 
instruction; that in answering a prayer the judge 
gives an opinion when he modifies the instruction 
asked for on an abstract point of law it is error. 

3. The criminal court should not instruct the 
jury that upon the whole evidence the prisoner 
is entitled to an acquittal. 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



This ease was first examined by Justices 
of the Peace Daniel Smith and James H. 
Birch, who concluded not to take bail, but to 
refer the matter to the criminal court. 
Thereupon the counsel for the accused [Phi- 
lemon T. Herbert] procured a writ of habeas 
corpus, and brought him before Judge Craw- 
ford, who decided that a conviction for mur- 
der could not take place, and admitted the 
prisoner on bail in the sum of $10,000 to an- 
swer the charge of manslaughter. The grand 
jury thereafter made a presentment for mur- 
der against the prisoner. 

Mr. Bradley, John" B. "Weller, Percy Walk- 
er, and P. Philips, for the prisoner. 
Philip B. Key, U. S. Dist Atty. 

On the trial the prisoner's counsel submit- 
ted the following instructions: Instructions 
to the jury: "1st. If a sudden affray arose 
between the accused and the deceased, and 
afterwards several other persons interfered 
to assist the deceased, and by these assail- 
ants the defendant was borne down and beat- 
en, and had reason to believe that he was in 
imminent danger of bodily harm, from which 
he could not safely escape, and while in this 
position fired the pistol by which the de- 
ceased was killed, it was in judgment of 
law a case of excusable homicide, and it is 
immaterial, in the absence of premeditation 
and malice, by whom the affray was com- 
menced. And it is also not material that 
the accused might have escaped before the 
imminent peril came upon him, if at the time 
the peril came, he had reason to believe him- 
self in imminent peril of life, or of great 
bodily harm, and when he fired the pistol he 
could not safely escape. 2nd. To have au- 
thorized Herbert to take the life of Keating, 
the necessity for doing so ne^^ not be actual; 
for if the circumstances were such as to im- 
press his (Herbert's) mind with the reasona- 
ble belief that such necessity was impending 
it is sufficient. 3rd. If the jury believe, 
from the evidence, that at the time the pistol 
was discharged, Herbert was being pressed 
by superior numbers, and was in danger of 
death or of serious bodily harm, from which 
he could not safely escape, he was justified 
in taking life. 4th. If the jury entertain 
reasonable doubts as to any material facts 
necessary to make out the case for the gov- 
ernment, they must give the benefit to the 
defendant." 

The judge accepted them without hesita- 
tion. The jury retired after the reading of 
the instruction by the court. The jury could 
not agree, and were dismissed. 

The prisoner was again tried, Mr. Wm. P. 
Preston, of Baltimore, assisting the district 
attorney in the prosecution. The case for 
the prosecution was opened by Mr. Key, fol- 
lowed by Mr. Bradley for the defence. 

After the testimony was given on both 
sides, the prosecution moved the court to in- 
struct the jury as follow^: "1st If from the 
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evid'ence tlie jury "believe that on tlie day 
mentioned in the indictment, Philemon T. 
Hertiert, the accused, armed mtli a pistol or 
pistols, entered the breakfast room of Wil- 
lard's Hotel, and then and there, mthout 
provocation, made use of language and acted 
in a manner ordinarily indicative of a wick- 
ed, depraved and malignant spirit, and with- 
in said room, shortly after the use of said 
language and the doing of said acts, hy the 
means of the pistol or pistols aforesaid, shot 
to death Thomas Keating, who was then 
and there unarmed, and in the lawful dis- 
charge of his duty, such shooting and killing 
is in judgment of law murder. 2nd. If from 
the evidence the jury believe on the day 
mentioned in the indictment, Philemon T. 
Herbert, the accused, being a guest or board- 
er at WiUard's Hotel, entered the breakfast 
room of said hotel for the purpose of obtain- 
ing his breakfast; that, having -in a proper 
and lawful manner ordered said breakfast; 
the servant to whom he gave the said order, 
declined to comply therewith, unnecessarily 
delayed the execution thereof, or, by inso- 
lence of manner, words or gestures, insulted 
or provoked said .Herbert; and thereupon, 
under such insult or provocation suddenly, 
in heat of blood and under the influence of 
mere passion, by means of a pistol or pistols, 
which he casually had about his person, said 
Herbert shot to death a cextain Thomas 
Keating, who then and there in the opinion 
of said Herbert, took part in the insult and 
provocation aforesaid, and by words and ac- 
tions manifested a disposition to commit an 
assault and battery on the said Herbert, 
such shooting and killing is in the judgment 
of law, jnanslaughter. 3rd. If the jury be- 
lieve from the evidence that the prisoner at 
the bar made an assault and battery upon 
the deceased, and the brother of the de- 
ceased, Patrick Keating, interfered to pacify 
the prisoner and to protect the deceased 
from said assault; and that the prisoner 
then advanced upon the said Patrick Keat- 
ing with a chair and a loaded pistol, where- 
upon the said Patrick Keating seized the 
said pistol and endeavored to wrench it from 
the grasp of the prisoner, and that the de- 
ceased then came to the assistance of the 
said Patrick Keating; and that the deceased 
and Patrick Keating and one Gardiner, a 
friend of the prisoner, and the prisoner then 
became engaged in a conflict and struggle, 
and the said parties thus engaged were sep- 
arated by one DeVenois, and that the said 
Patrick Keating fled; and that the prisoner 
then seized the deceased by the collar of his 
coat or jacket and shot him with the said 
pistol, which caused his death, then, in the 
absence of premeditation and malice, the 
prisoner is guilty of manslaughter. 4th. If 
the jury believe from the evidence that the 
prisoner first assaulted the deceased with a 
deadly weapon, and the brother of the de- 
ceased, Patrick Keating, interfered to pro- 
tect the deceased, and the prisoner then ad- 
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vanced upon the said Patrick Keating with 
a deadly weapon, whereupon the said Pat- 
rick Keating seized the deadly weapon and 
endeavored to wrench it from the grasp of 
the prisoner, and that the deceased then 
came to the assistance of the said Patrick 
Keating, and that the deceased and Patrick 
Keating and one Gardiner and the prisoner 
then became engaged in a conflict and strug- 
gle, and that the prisoner then used the 
deadly weapon upon the person of the de- 
ceased, which took his life, then, in the ab- 
sence of premeditation and malice, it is 
manslaughter, notwithstanding the jury may 
believe from the evidence the prisoner had 
reasonable grounds to apprehend great bodi- 
ly injury. 5th. If the jury believe from the 
evidence that the prisoner, even if he were 
assaulted, could have retreated without en- 
dangering his life, or without receiving great 
bodily injury by so doing, and did not re- 
treat, but pressed on the attack and took the 
life of the deceased, then, in the absence of 
premeditation and malice, he is guilty of 
manslaughter, 6th. If from the evidence 
the jury believe that on the day mentioned 
in the indictment, Philemon T. Herbert, the 
accused, being a guest or boarder at Wil- 
lard's Hotel, in the room referred to in the 
evidence in this cause, made an assault 
upon Thomas Keating with a loaded pistol, 
and that out of said assault arose an affray, 
in which affray the said accused shot to 
death the said Thomas Keating, that then 
the accused is not justifiable under the law 
in making the plea of self-defence." 

The judge's decision upon the above in- 
structions was as follows: 

"Qualifications to the 1st instruction: The 
instruction prayed above is abstract. It pre- 
sents a nake,d proposition, without reference 
to any fact disputed in the case, or any fact 
sworn to on either side, except only the pres- 
ence of the prisoner at, Willard's Hotel, on 
the 8th of May last having a pistol in his 
possession, and the shooting by him of Thom- 
as Keating, which facts are not contested. 
It is the duty of the jury to give their ver- 
dict on the whole evidence adduced on this 
trial, and on that only in connection with the 
law as it shall be given to them by the court. 
The circuit court has decided uniformly that 
the court is not bound to grant an abstract 
instruction, and the same court has gone so 
far as to decide in a case which went from 
this court, that if the judge, in answering a 
prayer, gives an opinion when he modifies 
the instruction asked for on an abstract point 
of law, it is error. 2nd. The jury may be- 
lieve the above statement of facts, and yet 
the defendant not be guilty of manslaughter, 
by reason of additional facts which the evi- 
dence, in the opinion of the jury, may have 
established. If so, all the facts are to be 
weighed together by you. The prayer sets 
forth not only a part of the evidence, but se 
smaU a portion of it as to have very little ap- 
plication to the case. It excludes all the 
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material facts that have been sworn to on 
both sides, and which are in controversy. 
All these you are to weigh and decide upon. 
The case supposed would be manslaughter, 
but, unless all the testimony on either side 
is thrown out of view, it is not this case. 
3rd. The above statement of facts would 
make a case of manslaughter if they are be- 
lieved by you from the evidence; but it em- 
braces only a part of the evidence, and as 
already remarked, it is your especial prov- 
ince to draw your conclusions of the guilt 
or innocence of the accused from the entire 
body of testimony, and to give credit or 'not 
to any one or more of the witnesses on either 
side. 4th. On the statement of facts in this 
prayer, it is granted. But the court thinks 
the first statement in it is capable of miscon- 
struction as to the nature of the assault said 
therein to have been made by the accused 
upon the deceased with a deadly weapon. 
Whether there was such an assault, and, if 
there was, what was the nature, whether 
the pistol was pointed at deceased and used 
as a deadly weapon, or whether it was used 
as a man might use a stick or other instru- 
ment, are questions for you to decide; and 
this and all other questions involved in the 
cause trying you will determine, not on any 
partial statement of facts, but upon the whole 
evidence. This remark in regard to your 
duty has been repeated, and will be again, 
because the district attorney has insisted 
that to grant the pmyer of the defendant 
would be to exclude a part of the evidence 
from the consideration of the jury, and I 
should regret very much if such an errone- 
ous idea should find a resting place in your 
minds. 5th. This instruction is granted with 
the remark that the time when retreat was 
incumbent on the accused was the moment 
when the danger became apparent. 2 Bl. 
Comm. bk. 4, p. 184, 6th. This court, and the 
circuit court, - have both decided that the 
court should not instruct the jury, that upon 
the whole evidence the defendant is entitled 
to acquittal. Drayton v. U. S. [Case No. 
4,074] 2 T. H. Crawford's Opinions, pp. 39, 
46. To grant the instruction now asked 
would be more erroneous, for it rests on only 
a part of the testimony. The defence in this 
case is that the pistol was fired in self-de- 
fence. To instruct the jury that the plea of 
self-defence cannot be maintained on this 
trial, would be to take the decision of facts 
from the jury. The instruction is refused." 

Judge CRAWFORD then gave his decision 
upon the instructions, which had been asked 
by the counsel for the defence, which instruc- 
tions the judge explained as follows: 

"The Instructions asked by the defendant 
were given substantially at the last trial, 
with such short explanations as seemed to be 
calculated to aid the jury in comprehending 
them. They will be given again "with full- 
er, but still brief explanation, out of respect 
to the counsel who have argued foj and 
against the prayers. The jury, as has been 
26FED.CAS.— 19 



already mentioned, should look to the whole 
evidence, and not to any statement of facts 
made by either side, short of the whole of it. 
"The first instruction "asked for is in these 
words: '1st If a sudden affray arose be- 
tween the accused and the deceased, and 
afterwards several other persons interfered 
to assist the deceased, and by these assailants 
the defendant was borne down and beaten, 
and had reason to believe that he was in im- 
minent danger of great bodily harm, from 
which he could not safely escape, and while 
in this position fired the pistol by which the 
deceased was killed, it was in judgment of 
law a case of excusable homicide, and it is 
immaterial, in the absence of premeditation 
and malice, by whom the affray was com- 
menced; and it is also not material that the 
accused might. have escaped before the immi- 
nent peril came upon him, if at the time the 
peril came he had reason to believe himself 
in immhient peill of life, or of great bodily 
harm, and when "he fired the pistol he could 
not safely escape.' The branch of the in- 
struction asked, which I will first notice is, 
whether it is material who struck the first 
blow under the circumstances in evidence. 
In the case of sudden affray, where parties 
fought on equal terms, that is, at the com- 
mencement or onset of the conflict, it matters 
not who gave the first blow. 1 Russ. Crimes 
(845) 587, 588. If upon a sudden quarrel 
blows pass without any intention to kill or 
injure another materially, and in the course 
of the scuffle, after the parties are heated by 
the contest, one kills the other with deadly 
weapon, unless he had a previous intention 
or made previous preparation to use such a 
weapon in the course of the affray (Id. 588); 
that is, when the contest continues as it be- 
gan, and there was no addition of force to 
either side or change of parties, and no dan- 
ger nor reason to believe there was danger to 
life or serious bodily harm; or if one party 
should be joined by other individuals, and by 
his and their active co-operation there was 
such danger and no power to retreat, then the 
right of self-defence arises. Id. 6(51; Fost. 
Crown Law, 277. As in the case of man- 
slaughter on sudden provocation, when the 
parties fight upon equal terms, all malice 
apart, it matters not who gave the first blow, 
so, in the case of excusable self-uefence, it 
seems that the first assault in a sudden affray 
all malice apart, will make no difference, if 
either pai-ty quit the combat and retreat be- 
fore a mortal wound be given. 1 Russ. 
Crimes, 662. He must endeavor to retreat, 
in the language of 4 Bl. Comm. 1391; that is, 
he is obliged to retreat, if he can safely; but 
if by reason of the fierceness of the attack, or 
by surrounding obstacles or impediments, or 
by his having been held, and so prevented 
from moving away he could not retire from 
the contest and retreat with safety, the law 
does not require it of him, but he is excused 
in the same manner as if he had fied. 1 
Hale,. P. 0. (1847) 482; Whait. C. S. 256; 1 
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Russ. Crimes, G61; U. S. t. Noah Green, 2 
T. H. Crawford's Opinions, 179 (decided 
by the court at Dec. term, 1851). The mo- 
ment when a man is hound to retreat is that 
in which the danger becomes apparent. Up 
to that time there is nothing to retreat from. 
A man may, to be sure, decline a combat 
when there is no existing or apparent danger, 
but the retreat to which the law binds him 
is that which is the consequence. Fost Crown 
Law. Several blows were struck before the 
retreat, and several cases cited by counsel on 
both sides show this to be law. Prom these 
well established principles it results, that if 
you believe, from the whole evidence which 
you have heard on this trial, that a sud- 
den affray arose, without malice on either 
side, between the deceased and the accused, 
and that afterwards several other persons 
interfered to assist the deceased, and that 
by them the prisoner was borne down and 
beaten, and had just reason to believe tliat 
his life was in danger, or that some griev- 
ous bodily harm was impending over him, 
from which he could not safely retreat, and 
that, thus situated and so circumstanced, 
he fired the pistol to save his own life from 
destruction or his person from grievous in- 
jury, it is a case of excusable homicide. If 
you believe from the evidence that there 
was an absence of all malice, it is not ma- 
terial who struck the first blaw. The de- 
fendant was bound to retreat, if he could, 
before he can be excused on the ground of 
self-defence; but if you believe from the 
evidence that he had, under the circumstan- 
ces mentioned above, good ground to believe 
that his life was in danger or that he was 
about to receive some grievous personal 
harm, and that at the time this danger was 
apparent and when he fired the pistol he 
could not safely retreat, it is not material 
that he might have escaped at the com- 
mencement of the affray." 

The following are the remaining instruc- 
tions asked for by the defence, and Judge 
CRAWFORD'S decision thereon: 

"2nd. To have authorized Herbert to take 
the life of Keating, the necessity for doing 
so need not be actual; for if the circum- 
stances were such as to impress his (Her- 
bert's) mind with the reasonable belief that 
such necessity was impending, it is suffi- 
cient. There is, strictly speaking, no au- 
thority except the order of the law for tail- 
ing a man's life, but a homicide may be 
excusable. If the defence of an accused 
party is put on the ground of the act char- 
ged, being necessary to save his own life, 
or his own person from great bodily harm, 
the question is, had he just foundation, prop- 
er reason for the belief that he was in dan- 
ger; not what he thought, but whether the 
circumstances which surrounded him were 
such as to create the apprehension of said 
danger, in the mind of a reasonable man? 
And this is a question for you to determine. 
If circumstances did exist that would justi- 



fy the apprehension of danger, then it is not 
necessary that the danger in point of fact 
existed. U. S. v. Cook (Dec. Term 1845); 
V. S. V. Usher (June Term 1817). See 1 
Hale, P. C. (18i7) 481, 482; 1 Russ. Crimes, 
669. 

" '3rd. If the jury believe from the evi- 
dence that at the time the pistol was dis- 
charged, Herbert was pressed by superior 
numbers and was in danger of death or of 
serious bodily harm, from which he could 
not safely escape, he was justified in taking 
life.' This is but the first prayer condensed 
or put into smaller compass, and if you be- 
lieve from the evidence that the several 
facts detailed in the first prayer and in the 
answer to it existed as therein stated, then 
the response to that first prayer is an an- 
swer to this one. 

" '4th. If the jury entertain reasonable 
doubts as to any material fact necessary to 
make out the case for the government, they 
must give the. benefit to the defendant.' 
There are gentlemen on this jury who could 
themselves answer this prayer, I presume, 
from the instruction it asks; having been 
given so often, and probably to themselves 
as jurors on many occasions. The law is 
so." 

After the instructions had been disposed of, 
Mr. Preston addressed the jury on the part 
of the prosecution, followed by Messrs, Rat- 
cliffe & Walker, of the counsel for the pris- 
'oner. ■= 

After the closing argument by Mr. Key, 
TTTO COURT read the instructions submit- 
ted by the defence. The jury retired, and, 
after an hour's deliberation, brought in a 
verdict of acquittal. 



Case No. 15,355. 

UNITED STATES v. HERMANCB et al. 

[15 Blatchf- 6.] i 

Circuit Court, S. D. New York. July 1, 1878.2 

IsTERN AT- Revenue Laws— Tax ox Spirits— What 

IS a Payment— Abscondixo Collectok 

— Liability of Suketies. 

A distiller of brandy from fruits, paid to a 
dep'uty collector of internal revenue, money in- 
tended as the tar on such brandy, without re- 
ceiving the proper stamps required by law to be 
affixed to the casks containing such brandy be- 
fore it could lawfully be sold. The collector 
converted the money to his own use, and did 
not enter it on his books, or report or pay it to 
the United States. The collector did not prepare 
any stamps for the distiller, or furnish any to 
him. The collector absconded, and au acting 
collector was appointed- After that, and against 
the protest of the sureties on the official bond of 
the collector, the proper stamps were issued to 
the distiller, by the acting collector, by direction 
of the commissioner of internal revenue. In a 
suit against such sureties, by the United States, 
on such bond, to recover the amount of such 
money: Held, that the payment of the money 
- — 

1 [Reported by flon. Samuel Blatchford, Cir- 
cuit Judge, and here '•pprinted by permission,] 

2 [Aferming Case No. 15,356.] 
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■to the deputy collector, without receiving stamps 
therefor, was not a payment of the tax on the 
brandy; that the money did not become public 
money in the hands of the collector; and that 
the sureties were not liable for it. 

[Error to the district court of the United 
States for the Southern district of New 
York.] 

[This was a suit by the United States 
iigainst Henry L. Hermance and others, as 
sureties upon the official bond of a collector 
-of internal revenue. The case is now before 
the court upon a writ of error.] 

Stewart L. Woodford, U. S. Dist. Atty. 
Peter Cantine, for defendants in error. 

WAITE, Circuit Justice. This was an ac- 
tion upon the official bond of John P. Curtis 
as collector of internal revenue for the 13th 
<;olleetion district of the state of New York. 
The collector had absconded previous to the 
•commencement of the suit, and process was 
served only upon his sureties. The facts are 
these: Four distillers of brandy from fruit, 
liaving in their respective distilleries brandy 
in casks, which had been duly gauged and 
reported, in the form required by law, to 
the collector and to the internal revenue de- 
partment, went to the office of the collector 
to pay the taxes. He being absent and there 
"being no stamps in the office signed, they 
■each paid the deputy collector the amount of 
money which was required, and left, with 
the understanding that they were to receive 
the proper stamps at some future time. Up- 
on making the payment they took from the 
■deputy receipts in the following form, to 
Avit: "United States Internal Revenue, Col- 
lector's Office, 13th District, New York, July 
■22, 1875. Received from Hiram Atkins, five 
hundred thirty fom* so/ioo dollars, for tax 
on 764 gallons cider brandy, at TO cents per 
gallon, ?534 80. J. P. Curtis, Collector, A. 
•C. Norris, Deputy." The several payments 
were made July 22d, August 31st, September 
15th, October 1st, and October 26th, 1875. 
On the 4th of November in the same year, 
■Curtis, the collector, absconded, having con- 
verted the money thus paid to his own use, 
and never having entered it uiwn his books 
or reported it to the department. The dis- 
tillers never received their stamps frqm him, 
and none were ever prepared for them by 
him. On the 9th of November the office of the 
-collector was taken possession of by a duly 
authorized revenue agent, and he remained 
In charge until November 17th, w^hen an act- 
ing collector was appointed. After this, 
against the protest of the sureties upon the 
bond, stamps were issued to the distillers by 
the acting collector, upon the direction of 
the commissioner of internal revenue, ante- 
dated as of November 16th,- 1875. Upon this 
state of facts the district court gave judg- 
ment for the defendants [Case No. 15,356], 
and the judgment has been brought here for 
review by this writ of error. 

The single question to be determined is, 



whether what was done between the dis- 
tillers and the deputy collector, before the 
collector was suspended from office, amount- 
ed in law to a payment of the taxes upon the 
brandy in the possession of the distillers. If 
it did, the money in the hands of the col- 
lector was public money, to be accounted 
for and paid over only to the United States. > 
But, until the payment of the taxes was 
complete, no such accountability arose. 

The spirits in this case were distilled from 
fruit, and, therefore, under the operation of 
section 3255 of the Revised Statutes, resort 
must be had to regulations of the commis- 
sioner of internal revenue, approved by the 
secretary of th'O treasury, as well as to the 
acts of congress, to ascertain when the taxes 
could be paid and what must be done to ef- 
fect a payment. Brandy distilled from fruit 
must be drawn into' casks, each of not less 
capacity than ten gallons, wine measure, and 
must be retained at the designated place of 
deposit at the distillery, until the tax is paid 
thereori and the stamps are attached there- 
to. On the 25th of each month, the distiller 
is required to notify the collector of his dis- 
trict, in a particular form, of the probable 
number of packages that will be distilled by 
him during the month, and the probable 
number of wine gallons, with his request to 
have the same gauged and marked; and, on 
the receipt of such notice, and after the last 
day of the month, the collector is required 
to cause the brandy produced during the 
month to be gauged, proved and marked by 
a United States gauger. The gauger, upon 
receiving the order of the collector, must pro- 
ceed at once to gauge, prove and mark each 
cask of such spirits that he may find in the 
distillery or designated place of deposit, and 
to cut upon the bung-stave of each cask the 
wine gallons, the proof and the proof gal- 
lons, and to cut or burn upon the head of 
each cask the name of such distiller, the dis- 
trict, the serial number of the cask, and the 
kind of spirits, and to mark thereon the 
date of the gauge, and the name of the 
gauger by whom made, placing such date 
and name on the head of the cask, in such 
way as to admit of the attaching of the tax- © 
paid stamp between them. On completing 
his inspection, the gauger must immediately 
make report thereof in duplicate, according 
to a particular form, showing for whom 
gauged, and where, the number of casks, the 
-serial number of each, the proof, the wine 
gallons and proof gallons of each, the kind 
of spirits and the amount of tax thereon, and 
sign the same, delivering one copy thereof 
to the distiller and transmitting one to the 
collector of the district Reg. & Inst. Series 
0, No. 7, p. 90. All stamps required for dis- 
tilled spirits are engraved in their several 
kinds in book form, and are issued by the 
commissioner of internal revenue to collect- 
ors, upon their requisition, in such numbers 
as may be necessary. Bach stamp has an 
engraved stub attached to it, with a number 
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corresponding witli an engraved number on 
the stamp. The stub must not be removed 
from the book, and there must be entered 
upon it such memoranda of its corresponding 
stamp as' may be necessary to preserve a 
perfect record of the use of the stamp de- 
tached. Rev. St. § 3312. On every stamp 
for the payment of tax on distilled spirits, 
there is engraved -words and figures repre- 
senting a decimal number of gallons, and on 
the stub correspondiQg a similar number of 
gallons, and between the stamp and the 
stub, and connecting them, are nine engrav- 
ed coupons, which, beginning nest to the 
stamp, indicate in succession the several num- 
bers of gallons between the number named 
in the stamp and the decimal number next, 
above. When a collector receives the tax on 
the distilled spirits contained in any cask, 
he must detach from the book a stamp rep- 
resenting the denominate qiKintity nearest to 
the quantity of proof spirits in the cask, as 
shown by the ganger's retiu*n, with such 
number of the coupons attached thereto as 
shall be necessary to make up the whole 
number of proof gallons in the cask. All 
unused coupons must remain attached to the 
stub, and no coupon is of any value when 
detached from the stamp. Section 3313. 
The books of tax-paid stamps issued to a 
collector are charged to his account at the 
full value of the tax on the number of gal- 
lons represented on the stamps and coupons 
contained in the book. Every collector must 
make monthly returns of all tax-paid stamps 
issued "by him to be affixed to any cask or 
package containing distilled spirits on which 
the tax has been paid, and account for the 
tax collected. It is the duty of the collector 
to return to the commissioner the book of 
marginal stubs, as soon as the stamps are 
used. Section 3314, When taxes, as shown 
in the ganger's report, are paid upon spirits 
distilled from fruit, the collector is required 
to prepare tax-paid stamps of the proper de- 
nomination, with all the blanks filled up ac- 
cording to the facts appearing in the gan- 
ger's return, including the serial number of 
the cask to which each stamp is to be at- 
o tached, which stamps must be signed by the 
coHector, as well as by the ganger making 
the return, and delivered to the distillers. 
Reg- p. 91. This stamp must then be affixed 
to the cask by the distiller and cancelled: 
That being done, he is permitted to sell the 
spirits in the tax stamped packages, at the 
place of manufacture, (Reg. p. 92); but, un- 
til the tax is paid and the stamp is affixed, 
the packages cannot be removed or sold. 
When taxes, are paid upon spirits distilled 
from grain, and an order is obtained for a 
withdrawal of the spirits from a warehouse, 
the collector cuts the tax-paid stamps from 
his book and they are affixed by the ganger 
to the casks, in the presence of the store- 
keeper, and the cask is branded in a particu- 
lar manner. 
From this statement it is apparent, that 



taxes can only be paid upon distilled spirits 
in casks which have been properly gauged 
and marked. The payment, too, must be of 
the tax upon the contents of each cask by 
itself, and for each payment a tax-paid 
stamp is to be issued, corresponding with 
the gauge and the marks of the cask to- 
which it relates. The transaction is some- 
thing more than the mere payment of a tax. 
In efCect, it is the purchase fi'om the col- 
lector, by the distiller, of stamps which must 
be affixed to the packages before the spirits 
they contain can be put upon the market 
and sold. It is of no importance that the 
price to be paid for the stamp is the amount 
of the tax upon the purchase to which it is 
to be affixed. The payment is of no avail to- 
the distiller, for the purposes of trade, with- 
out the stamp. He cannot get the stamp 
until he pays the tax. Therefore, he pays 
the tax to get the stamp. The fruit distiller 
is permitted to take the stamp from the col- 
lector and affix it himself, and the ganger 
does the same thing for the grain distiller. 
To the distiller the stamp on the package is 
the essential thing. Without it his payment 
is of no use to him. 

So long as the blank stamp remains in the 
book of stamps, and in the possession and 
under the control of the collector, it is a 
voucher to him, in his settlement of accounts 
with the government. He is charged with 
all stamps and coupons delivered to him and 
credited with such as he returns. The gov- 
ernment has no means of knowing what his 
collections have been, except by taking an 
account of the stamps he has issued. Until 
then, a stamp has been, at least, prepared for 
issue, it would seem to be clear that the dis- 
tiller might withdraw his money and leave 
his taxes unpaid. If this be so, the payment 
is not complete. So long as the distiller can 
control his money in the hands of the col- 
lector, it is held as bailee for him and not 
as public money of the United States. 

The provision which requires the collector 
to detach the stamps from the book when he 
receives the tax, is part of the system of 
checks and balances, adopted for the securi- 
ty both of the government and the tax-payer. 
The distiller need not pay until he can ob- 
tain his stamps; and, as the issue of the 
stamps is the evidence upon which the gov- 
ernment relies to show the amount for 
which the collector is accountable, good 
faith requires that payments shoiild not be 
made except in the regular way. 

In this case, the receipts taken from the 
deputy collector indicate no application of 
the money paid to specific casks of spirits. 
It is possible that the records of the office 
may have furnished evidence of the manner 
in which it wa& expected the distribution 
would be made, but none was actually made 
at the time, so far as the record discloses. 
If the payment had been made before the 
■spirits were drawn into casks, or even be- 
fore the casks were gauged, marked and re- 
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ported bytlie gauger, it could not be serious- 
ly contended tliat the money paid was pub- 
lic money in tlie hands of the collector. And 
tlie obvious reason is, that no application of 
the payment could then be made. From this 
it would seem to follow, that actual appli- 
■cation was es^ntial to the completion of any 
payment of taxes upon distilled spirits, and 
that, as the law has only provided one way 
in which the collector can bind the govern- 
ment by his application, to wit, by filling up 
^nd detaching the appropriate stamp from 
hip book, a payment could not be complete 
until this was done. This is in accordance' 
with the analogies of the law. As has been 
«een, the payment of a tax upon distilled 
spirits is, in effect if not in reality, the pur- 
•chase of the stamp which is to make the 
payment available, and as a purchase would 
■not be complete until the stamp had been put 
In a condition by the collector to be affixed 
to the cask, or, at least, until it had been 
legally designated and set apart for that pur- 
pose, it is not unreasonable to require the 
■same things to be done before the payment 
•shall be considered complete. The object of 
the payment, so far as the distiller is con- 
•cemed, is to enable him to control and dis- 
pose of his property. This he cannot do un- 
til he is in a condition to attach to it the in- 
•strument which the law has made the only 
•evidence that it may lawfully be put upon 
the market. He ought not to be boimd by 
his payment, therefore, until his right to 
-control this evidence is complete. That cer- 
tainly cannot be until all has been done by 
the collector which is necessary to fit the 
evidence for use, and it has been legally set 
apart for that purpose. That was not done 
in this case before the defaulting collector 
was removed from his office, and it is not 
■claimed that the sureties can be held by 
what was done afterwards. Judgment af- 
firmed. 



Case "No. 16,356. 

UNITED STATES v. HER^klANCE et al. 

[24 Int. Rev. Rec. 111.] 

District Court, S. D. New York. 1S77.1 

Internal Revexue Latvs— JPatmest of Tax— Ab- 
sconding Collector— Liability of Sdketies. 

[Placing in the hands of a collector monev in- 
tended as payment of the tax on spirits, without 
receiving the proper stamps therefor, is not a 
payment of the tax so as to render the collector's 
sureties liable for the same in case the collector 
converts it to his own use; and, if the collect- 
-or absconds with the money, the subsequent is- 
suance of the proper stamps to the distiller by 
•direction of the commissioner of internal reve- 
nue, cannot create any liability on the part of 
the sureties.] 

This was an action against Henry D, 
Hermancfi and others as sureties upon the 
■official bond of John T. Curtis, collector of 
internal revenue for the Thirteenth collec- 



tion district of New York, A distiller had 
paid to a deputy-collector a sum of money in- 
tended as payment of the tax on certain 
brandies, without receiving the stamps re- 
quired by law to be afiaxed to the casks. 
The money was turned over to the collector 
who converted the same to his own use and 
absconded. Thereafter, by direction of the 
commissioner of internal revenue, the acting 
collector of the district issued to the distiUer 
the proper stamps, against the protest of the 
sureties on the collector's official bond, and 
the question in this suit is, whether they are 
liable for the money in question. 

R. M. Sherman, Asst. tJ. S. Dist Atty. 
P. Cantine, for defendants. 

BDATCHFORD, District Judge. I am of 
opinion that the placing of the moneys in 
the hands of Mr. Curtis by the distillers was 
not the payment of the tax to the United 
States in such wise as to make the sureties 
on the bond of Mr. Curtis liable for such 
moneys. The payment of the tax was not 
complete. The receipt of the stamps by the 
distillers was a parr of the payment of the 
tax. When Mr. Curtis absconded the stamps 
were still in the possession of the United 
States. They were subsequently given to the 
distillers by order of the commissioner of in- 
ternal revenue after notice from the sureties 
not to do so. The United States could not, 
by such act, create a liability in the sureties 
which did not before exist. Let a verdict 
be entered for the defendants. ■ 

[The case was taken to the circuit court 
upon a writ of error to review the judgment of 
this court which judgment was there affirmed. 
Case No. 15,355.] 



1 [Affirmed in Case No. 15,355.] 



Case N'o. 15,367. 

UNITED STATES v. HERTZ et al. 

[3 Pittsb- Leg. J, 194; Whart.Prec.Ind. § 1123, 
note.] 

Circuit Court, E. D. Pennsylvania. 1855. 

Violation op Neutrality Laws — Hiring Per- 
sons TO ExLiST— Evidence. 

1. If a person, within the jurisdiction of the 
United States, engages another to go heyond the 
limits of the United States with intent to en- 
list in the service of any foreign prince or state, 
and there be an intent on both sides that, after 
these acts have been performed, a consideration 
shall be paid to the party so engaging to enlist, 
the hiring or retaining denounced, by the second 
section of the act of April 20, 1818, is com- 
plete.] 

[2. The intent of the person accused may be in- 
ferred both from Ms own acts and declarations 
and the acts and declarations of the person or 
persons whom he is alleged to have hired or en- 
gaged for the purpose specified; for where two 
or more persons combine to do an unlawful act, 
the acts of each may be given in evidence for 
the purpose of explaining the general transac- 
tion.] 

[This was an indictment against Hertz & 
Perkins for an alleged violation of the second 
section of the act of April 20, 1818, by hiring 
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persons to go beyond the jurisdiction of tlie 
United States to enlist in the service of a for- 
eign prince or state.] 

KANE, District Judge (charging jury). I 
intended, gentlemen of the jury, when we 
separated, to avail myself of the leisure af- 
forded me to put my charge in writing, but I 
have been prevented by controlling circum- 
stances, from doing so, and my remarks to 
you, therefore, will be less closely connected 
perhaps, though I trust they will not be on 
that account less intelligible and clear. The 
case has involved, in its progress, a train of 
facts of very considerable political interest- 
perhaps of more general interest in that as- 
pect of it, than in its bearing on the questions 
which are to be decided by your verdict. 
There are veiy few among us, probably none, 
who have not felt aggrieved at the tone with 
which the press of foreign countries, and oc- 
casionally of foreign statesmen of the day, 
have commented upon what they have been 
pleased to call the over alacrity of the Ameri- 
can people to engage in military controver- 
sies in which they had no rightful part. Our 
people and our government have been ac- 
cused of forgetting the obligations of neutral- 
itj', and pushing ourselves forward into the 
conflicts of foreign nations, instead of mind- 
ing our own business as neutrals and leaving 
belhgerents to fight out their own quarrels. 
For one, I confess that I felt surprised, as this 
case advanced, to learn that, during the very 
time that these accusations were fulminated 
against the American people by the press of 
England, there was, on the part of eminent 
British functionaries here, a series of arrange- 
ments in progress, carefully digested, and 
combining all sorts of people under almost 
all sorts of influences, to evade the laws of the 
United States by which our country sought 
to enforce its neutrality; aiTangements ma- 
tured, upon a careful inspection of the dif- 
ferent sections of our statutes, ingeniously 
to violate their spirit and principle without 
incurring their penalty, and thus enlist and 
send away soldiers from our neutral shores to 
fight the battles of those who were incon- 
tinently and not over courteously admonish- 
ing us to fulfil the duties of neutrality. I al- 
lude to these circumstances, and this train of 
thought, gentlemen, not because it is one that 
should influence your action as jurors, but 
because I feel it my duty to guard you against 
its influence. The question which you have 
to decide is not whether there has been an 
effort on the part of any foreign functionary 
to evade the provisions of our acts of con- 
gress, which are cited in these bills of indict- 
ment; your verdict will respond to the sim- 
ple question, are these two men guilty of the 
crime with which they are charged. 

In order that my remarlis may not here- 
after be embarrassed by the necessity of us- 
ing the plural when the singular alone is the 
appropriate phraseologj', I will say to you, at 
the outset, that there is no evidence against 
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one of these defendants. Before a jury can: 
properly convict an individual of the com- 
mission of a crime, they must be satisfied, by- 
dear evidence, that the crime has been com- 
mitted by some one. We have no statute- 
which affects to punish braggart garrulity; 
and, unless the particular offence of enlisting 
certain definite persons has been committed 
by Perkins, one of the defendants, though 
he may have proclaimed upon the house-tops 
that he has recruited armies innumerable, no- 
jui7 can properly convict him of the offence 
he professes to have engaged in. 

I pass to the consideration of the ease of 
the defendant. Hertz. He stands indicted, 
sometimes jointly with another, sometimes, 
alone, with the offence of having hired and re- 
tained certain persons to go out of the United 
States, for the purpose of enlisting and enter- 
ing themselves as soldiers in the service of a 
foreign prince, state, or ten-itoiy. The act or 
congress is in these words (I read the words, 
material to the question, leavtug out those 
which apply to a different state <jf circum- 
stances): "If any person shall, within the 
territory of the United States, hire or retain 
any person to go beyond the limits of the 
United States, with the intent to be enlisted 
in the service of a foreign prince, he shall be 
deemed guilty of a high misdemeanor." The 
question which you have to pass upon is, 
did Henry Hertz hU-e or retain any of the- 
persons named in these bills of indictment to 
go beyond the limits of the United States 
with the intent to be enlisted or entered in 
the service of a foreign state? Did he hire 
or retain a person? What ever he did was 
within the territory of the United States. 
The hiring or retaining does not necessarily 
include the payment of money on the part of 
him who hires or retains another. He may 
hire or retain a person with an agreement 
that he shall pay wages when the services 
shall have been performed. The hiring or 
retaining a servant is not generally by the 
payment of money, in the first instance, but 
by the promise to pay money when the serv- 
ices shall have been performed: and so a 
person- may be hired or retained to go beyond 
the limits of the United States, with a cer- 
tain intent, thougli he is only to receive his 
pay after he has gone beyond the limits of 
the United States with that intent. More- 
over, it is not necessary that the considera- 
tion of the hiring shall be money. To give 
to a person a railroad ticket, that cost $4, and 
board and lodge him for a week is as good, 
as a consideration for the contract of hiring, 
as to pay him the money with which he could 
buy the railroad ticket and pay for his board 
himself. If there be an engagement on the 
one side to do the particular thing, to go be- 
yond the limits of the United States with the 
intent to enlist, and on the other side an en- 
gagement, that when the act shall have been 
done, a consideration shall be paid to the- 
party performing the services or doing the- 
work, the hiring and retaining ai-e complete. 
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The meaning of the law then, is this: that 
if any person shall engage, hire, retain or 
employ another person to go outside of the 
United States to do that which he could not 
do if he remained in the United States, Tiz. 
to take part in a foreign quarrel; if he hires 
to go, knowing that it is his intent to enlist 
•yvhen he arrives out— to enlist and engage 
him, or carry him, or pay him for going, be- 
cause it is the intent of the party to enlist; 
then the offence is complete within the sec- 
tion. Every resident of the United States has 
a right to go to Halifax and there to enlist 
in any army that he pleases; but it is not 
lawful for a pei-son to engage another here to 
go to Halifax for that pui-pose. I trust I 
. make myself sufficiently clear to the jury- 
that they may comprehend the distinction. 
It is the hiring of the person to go beyond 
the United States, that persons having the 
intention to enlist when he arrives out, and 
that intention known to the party hiring him, 
and that intention being a portion of the con- 
sideration before he hires him, that defines 
the offen'ce. 

I believe that after making this comment 
upon the law, I might pass on to the fact; 
but it occurs to me to add, that you ai'e not 
to require pi-oof of the connexion of the de- 
fendant with each particular fact and cir- 
cumstance which has been given in evidence, 
to show the working out of the general plan. 
If you believe the witnesses, the object here 
was to effectuate an enlistment beyond the 
borders of the United States, and yet escape 
from the provisions of this section; to do 
effectively and yet not seem to do. If you 
are satisfied; no matter what was the avowed 
object of the party, no matter what the pre- 
text; if you are satisfied that Henry Hertz 
was here engaged in hiring and retaining 
men to go off to Nova Scotia, there to en- 
list, that being their intention, and he be- 
lieving that it was so, and therefore hiring 
them; then, no matter what was the costume 
or mask which the transaction wore, he has 
committed the offence charged in the bill of 
indictment. 

As to the evidence, gentlemen, you have 
listened to it very carefully, and it has been 
commented upon abundantly. I do not know 
that it is my duty to detain you by a single 
remark on it It is all on one side. Whether 
it establishes the fact is for you to judge. It 
is the law of the land that, where two or 
more persons combine together to do an un- 
lawful act, the acts of each may be given in 
evidence for the purpose of explaining the 
general transaction. You will see that other- 
wise it would be impossible, in a case like 
this, to develop its true history and character. 
The enlistment necessarily includes the ac- 
tion of different parties; the concert between 
them is to be inferred from their acts. The 
intention of the party engaged or retained 
to enlist, is to be gathered from his conduct 
and declaration here, from his conduct after 
he reaches the foreign countiy, and from the 



action of third persons with whom he per- 
fects the enlistment that he may have con- 
tracted for here. You are, therefore, while 
looking primarily at the conduct of Hertz, to 
look also at the actions of others tending to 
the same objects; and if you judge that they 
were actually in concert with him, then all 
their acts, done in pui-suance of the common 
purpose and plan,- are to be regarded as his. 

With these remarks, I leave the ease in your 
hands. 

At the conclusion of the judge's chai"ge, the 
jury retired and returned in about fifteen 
minutes. On taking their seats, the clerk of 
the court, in the usual form, put the question: 
"Gentlemen of the jury, have you concluded 
upon your verdict?" To which the foreman 
replied, "We have." 

Clerk— "How say you, guilty or not guilty?" 

Foreman— "Guilty as to Henry Hertz, in the 
manner and form as he stands indicted pn all 
the bills of indictment; as respects Emanuel 
C. Perkins, not guilty." 

The jury were then discharged. - 
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UNITED STATES v. HESS. 

[5 Sawy. 533; 25 Int. Rev. Rec. 201, 240; 8 
Reporter, 102; i 11 Chi. Leg. News, 320.] 

Circuit Court, D. Oregon. June o, 1879. 

Tax Sale— Descbiptiox— Mistake in Sale. 

1. Unless required by statute, a levy or seizure 
of real property for the purpose of sale to sat- 
isfy a debt or tax, may he made without going 
upon the premises, by making a memorandum 
upon the warrant of the description of the prem- 
ises for the purpose of a levy and sale. 

2. A deputy cc-ileetor of internal revenue to 
whom a warrant was directed for the collec- 
tion of a delinquent tax due from Joseph H.,' 
levied upon three hundred aud thirty acres of 
land belonging to said Joseph H., when said tax 
became due, by entering upon said warrant a 
correct description of the premises by metes and 
bounds, but at the same time incorrectly stated 
tlierein, that they were in the occupation of John 
H., who lived over two miles distant from the 
premises, and afterwards offered the premises 
upon which said John H. lived for sale upon tlie 
erroneous assumption that they were the prem- 
ises of Joseph H.. upon which he had levied as 
above, and there being no bidders, declared the 
same purchased for the United States for the 
amount of the tax, interest thereon and char- 
ges. Held, that there was no sale of the prem- 
ises levied upon as the property of Joseph H., 
and that the United States took nothing by the 
subsequent conveyance to it from the collector. 

Action to recover real property. 

Rufus Mallory, for plaintiff. 
Benton Killin, for defendant. 

DEADY, District Judge. This action is 
brought to recover the possession of the 
south half of the donation of Joseph Hess 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted bv permission. ^ 8 Reporter, 102, 
and 25 Int. Rev. Rec. 201, contain only partial 
reports.] 
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and Mary L., his wife, situate in Yamhill 
coimty, in township 3 south, range 3 west of 
the Wallamet meridian, and containing three 
hundred and thirty acres. It was brought 
against John Hess, who answered that he 
was in possession only as a tenant of his 
mother, Mary L. Hess, whereupon the latter 
was made defendaiit in his place. The cause 
was heard by the court without the interven- 
tion of a jury. The complaint alleges that 
the plaintifE is the owner of the premises, 
and entitled to the possession of the same. 
The answer denies these allegations, and 
sets up that the defendant is the owner of 
the premises. 

The material facts are as follows: On .and 
before June 1, 18G8, the premises belonged to 
Joseph Hess, who, together with his wife, 
Mary L., on October 31, 1868, for the ex- 
pressed consideration of one thousand dol- 
lars, conveyed the same to their son Tilman 

0. Hess; and on December 14, 1868, for the 
expressed consideration of five hundred dol- 
lars, said Tilman O. and Kachel M., his wife, 
conveyed the same to said Mary L. On June 

1, 1868, a tax was assessed by the United 
States against said Joseph Hess of eight 
hundred and sixteen dollars and sixty-seven 
cents, with a penalty of five per centum 
thereon, amoimting in the aggregate to eight 
hundred and fifty-seven dollars and fiftj--- 
seven cents, for the occupation of -a distiller, 
and a tax of two dollars per gallon upon 
three hundred and fifty gallons of distilled 
spirits, and payment of the amount duly de- 
manded of said Joseph Hess prior to Jan- 
uary 4, 1871, when a warrant was duly is- 
sued to a deputy collector of internal rev- 
enue, for the collection of said tax with 
interest and charges. By virtue of section 
3186 of the Revised Statutes, upon the de- 
anand and non-payment of this tax, it be- 
came a lien upon all the property of Hess 
from the time it was due. On March 22, 
1871, the deputy seized the premises and sold 
the same at the residence of John Hess, by 
declaring them purchased for the United 
States for the amount of said tax and inter- 
est and charges, amounting to one thousand 
two hundred and sixty-two dollars and sixty- 
six cents; and on April 20, 1872, the collector 
of internal revenue diily conveyed the prem- 
ises to the United States. This, in brief, is 
the statement contained in the collector's 
deed concerning the seizure and sale of the 
premises, which is made by the law (section 
3199, Rev. St.) "prima facie evidence of the 
facts therein stated." But upon the trial, it 
appeared from the testimony of the deputy 
collector and otherwise, that said deputy was 
never upon the land nor nearer to it than the 
residence of John Hess upon the Wallace 
donation, which is about two and one quar- 
ter miles from the dwelling-house on the Jo- 
seph Hess donation; that said Hess at the 
date of the assessment of said tax, and for 
some years prior thereto, lived on the Wal- 
lace donation, where he carried on a distill- 



ery, and that prior to January 4, 1871, he left 
the country and has remained absent ever 
since; that John Hess, his son, also lived on 
the Wallace donation near his father, at this 
time, and during the proceedings Tinder the 
warrant, lived in the house occupied by his 
father prior to his departure; that the no- 
tice of the seizure and the time and place of 
sale were given to John Hess; that the only 
levy or seizure of the premises was made by 
correctly describing them on the warrant or 
other memorandum of the levy by metes and 
bounds, but incorrectly stating therein that 
they were In the occupation of John Hess, 
whereas they were, and for some time had 
been, in the possession of a third person; 
that this error in the description was car- 
ried into the notice of sale, and the deputy 
collector, supposing that the distillery was 
upon the Hess donation, while, in fact, it 
was upon the Wallace donation, actually sold 
the latter premises to satisfy the tax against 
Joseph Hess. 

By section 3197 of the Revised Statutes, 
the sale may be made at any place within 
five miles of the property seized in the dis- 
cretion of the oflScer making the same. Ob- 
jection is made to this levy because the dep- 
uty collector did not go upon the land to 
make it, or in some way signify the fact to 
the occupant thereof. Under the Code of 
Oregon it would not be a good levy. Accord- 
ing to its provisions a levy must be made by 
leaving with the occupant of the premises, 
or if there be no occupant, then in a con- 
spicuous place thereon, a copy of the writ. 
Or. Civ. Code, §§ 147, 280. But there is noth- 
ing in the internal revenue acts making the 
local law in this respect applica'ble to sei- 
zures to enforce the collection of a tax, while 
in the absence of any statute to the contrary, 
it seems to be the general rule in the states 
of this Union, that a levy upon or seizure of 
real property for the purposes of sale, may 
be legally made without going upon the 
premises, by simply indorsing a description 
of the premises upon the writ, and stating 
that they are levied upon for the purpose 
thereof. Catlin v. Jackson, 8 Johns. ul6; 
Armstrong v. Rickey [Case No. 546]. Free- 
man on Executions (section 280, says): 
"Judges freoLuently speak of a levy, and 
sometimes of a seizure, of real estate under 
an execution. Notwithstanding this fact, it 
may well be doubted whether a levy is es- 
sential to a sale; and, if essential, whether 
any one can confidently state the acts indis- 
pensable to its legal existence.' * * * 
Where there are no statutory provisions gov- 
erning the officer, a mere entry on the writ, 
or an advertisement of sale, or making a 
memorandum descriptive of the premises, in- 
tending it for the purpose of levy, is general- 
ly regarded as a sufficient levy." To consti- 
tute, then, the seizure authorized by section 
3196 of the Revised Statutes, it seems only 
necessary that the officer entrusted with the 
execution of the warrant should indorse a 
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•description of the premises tlaereon, for the 
purpose of a levy and sale, as required there- 
in, and give notice thereof to the owner as 
provided in section 3197 of the Revised Stat- 
utes, 

"Whether the incorporation of an unnec- 
■cssary, but erroneous and probably mislead- 
ing statement in the description of the prem- 
ises—as that they were in the occupation of 
John Hess when they were not, and were 
distant two miles from his residence— vitiat- 
ed the levy, it is not necessary now to con- 
sider. This sale was made at the house of 
John Hess and upon a levy and notice of 
sale which described the premises as being 
in his occupation, and was in fact a sale of 
the premises then in the occupation of John 
Hess, and imder the misapprehension that 
they were the premises in controversy— the 
south half of the Joseph Hess donation. No 
■one attended the sale or paid any attention 
to it, and the consequence was that that prop- 
erty which was worth from three thousand 
•dollars to five thousand dollars appears to 
have been purchased by the United States 
lor less than one thousand three hundred 
•dollars. 

Upon these facts there was no valid sale 
•of the premises in controversy, and the prima 
lacie case made out in the deed to the plain- 
tife is overthrown by the evidence. There 
must be a finding of fact and law for the de- 
lendant that she is the owner of the prem- 
ises and entitled to the possession of the 
same. 



Case ITo. 15,359. 

UNITED STATES T. HEWES. 

tCrabbe, 307; 2 Law Rep. 329; 1 Liv, Law 

Mag, 545; 4 Pa. Law J. Rep. 358; 2 Am. 

Law J. (N, S.) 204.] i 

District Court, E, D. Pennsylvania. Jan. 31, 
1840, 

•CoNSTRocTio.v OF Statutes — Sovereign Power — 
Imprisonment fob Debt. 

1, The sovereign power is not bound by gen- 
eral words in a statute, but only when included 
•expressly, or by necessary implication. 

[Cited in Dollar Sav, Bank v. U. S., 19 Wall. 

(8G U. S.) 239.] 
[Cited m Hoge v. Brookover, 28 W. Va. 310.] 

2. The United States and their debtors are not 
included in the provisions of the act of Febru- 
ary 28, 1839 (5 Story's Laws, 2760 [5 Stat. 

S21]). 

[Cited in Hanson v. Fowle, Case No. 6,041. 
Distinguished in U. S. v. Tetlow, Id. 16,- 
456; Re Sanborn, 52 Fed. 5S5,] 

The defendant in this case [Samuel F. 
Hewes] was in execution on a judgment ren- 
■dered for the plaintiffs, on a debt due before 
the 5th July, 1838; he was discharged, by 
the court of common pleas of Philadelphia 

1 [Reported by WilUam H. Crabbe, Esq. 2 
Law Rep. 329, and 1 Liv. Law Mag. 545, con- 
tain only partial reports,] 



county, as an insolvent, under the insolvent 
law of the state of Pennsylvania, on the 5th 
of July, 1838; and petitioned this court that 
he might be liberated from imprisonment, 
xmder the provisions of the act of February 
28, 1839. 

Mr. GrinneU, for defendant. 

The United States are bound by the dis- 
charge given by the court of common pleas, 
all the requirements of the law have been 
complied with, and the petitioner is exon- 
erated from aU. liability. Act Assem. Pa., 
"relating to insolvent debtors," of Jtme 16, 
1836 (P. L.-729; Dunl. Laws Pa, 717, §§ 10, 
,11; Dunl. Laws Pa. 719); Com, v. Oornman, 
4 Serg. & R. 2; Act Cong, Feb. 28, 1839 (5 
Story's Laws, 2760 [5 Stat. 321]). The words 
of the act of 1839 are general, and without 
restriction or exception. The former acts 
had express exception of debts due the Unit- 
ed States. Act Jan. 17, 1800 (1 Story's Laws, 
715 [2 Stat 4]); Act March 3, 1817 (3 Story's 
Laws, 1652 [3 Stat 399]); Act March 2, 1831 
(4 Story's Laws, 2236 [4 Stat 467]). And see 
People v.^ Rossiter, 4 Cow. 143; U. S, v. 
Wilson, 8 Wheat, [21 U. S.] 253; U. S. v. 
Hoar [Case No, 15,373]; U. S. v. Fisher, 2 
Cranch [6 U.' S.] 358, 389. 

Mr. Read, U. S. Dist Atty. 

This very question has arisen in the South- 
ern district of New York. U. S, v. Wood [Case 
No. 16,7o5a], The United States are excepted 
from all general statutes, unless either ex- 
pressly named therein, or included by neces- 
sary implication. Dwar. St. 668; Chit Pre- 
rog. 382; 1 Kent Comm, (3d Ed,) 460, 461; 
U. S. V. Hoar [supra]; U, S. v. Greene [Case 
No. 15,258]; Com. v. Baldwin, 1 Watts, 54. 
The state insolvent laws require notice to 
be given to the creditors; but when the gov- 
ernment are creditors, who is to De notified? 
The president? the secretary of the treas- 
uiy? the district attorney? the comptroller? 
the marshal? None have authority to re- 
ceive such notice. If the plaintiffs are in- 
cluded in the act of 1839, they must come im-. 
der all the restrictions of the state law, and 
be treated as common creditors, having no 
priority or preference; and they must have 
an attorney in every county court in the 
Union, in order to guard their interests. The 
provisions'of the act of March 3, 1797 (1 Sto- 
ry's Laws, 464 [1 Stat 512]), will be whoHy 
nugatory if the act of 1839 has the extent 
contended for. 

Mr. GrinneU, in conclusion. 

The decision of the point has been made in 
New York. It has been argued that, if the 
United States are bound by the Act of 1839, 
they will lose their priority; there is nothing 
in the Pennsylvania Act of 1836, or in the 
decisions under it to sanction this argument 
The United States would still be preferred 
creditors. 
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HOrKINSON, District Judge. A suit was 
brought by the United States, against the de- 
fendant, to the last November sessions, and 
a judgment rendered against him. Upon 
this judgment a writ of capias ad satisfa- 
ciendum was issued, the defendant arrested, 
and committed to prison. He has presented 
his petition, praying to be discharged from 
imprisonment, by virtue of an act of con- 
gress, passed on the 28th day of February, 
1839, entitled "An act to abolish imprison- 
ment for debt in certain cases," by which it 
is enacted, "that no person shall be impris- 
oned for debt in any state on process issu- 
ing out of a court of the United States, 
where, by the laws of such state, imprison- 
ment for debt has been abolished; and 
where, by the laws of a state, imprisonment 
for debt shall be allowed, under certain con- 
ditions and restrictions, the same conditions 
and restrictions shall be applicable to the 
process issuing out of the court of the Unit- 
ed States; and the same proceedings shall 
be had therein, as are adopted in the courts 
of such state." 

When this act shall be brought into prac- 
tical operation, some difBlcuities will occur, 
which will probably require a more explicit 
declaration of the intention of the legisla- 
ture; at present we have to do with but one. 
The defendant has exhibited a certificate, 
from the court of common pleas for the city 
and county of Philadelphia, stating that he 
had presented his petition to that court for 
relief, as an insolvent debtor; that he had 
given notice to his creditors to appear and 
show cause, if any they had, why he should 
not receive the benefit of the provisions of 
the acts of assembly, for the relief of insol- 
vent debtors: no cause being shown why the 
prayer of the petitioner should not be grant- 
ed, he took the oath prescribed by law, made 
an assignment of aU his estate, and was dis- 
charged; "and it was thereupon -ordered, by 
the said court, that the said petitioner shall 
not, at any time thereafter, be liable to im- 
prisonment, by reason of any judgment or 
decree, obtained for the payment of money 
only, or for any debt, damages, costs, sum, 
or sums of money, contracted, accrued, oc- 
casioned, owing, or becoming due, before the 
time of such assignment." The single ques- 
tion in this case is, whether a debtor of the 
United States, imprisoned by pro"cess issu- 
ing from a court of the United States, or on 
a judgment rendered against him by that 
court, can avail himself of the above dis- 
charge, to be liberated from imprisonment 
under the said judgment and process. In 
other words, are the United States, and their 
rights and remedies against their debtors, af- 
fected by, and included in, the provisions of 
the act of congress of February, 1839? This 
is a qiiestion of grave importance to the gov- 
ernment of the United States, as it may af- 
fect their securities for the public revenue, 
and' their remedies against their various and 
numerous agents, who are receivers of the 



public money. It therefore demands a very 
careful examination, and we should not de- 
clare, judicially, the intention of the legisla-^ 
ture, until we are well satisfied of it. 

The petitioner rests his light to a dis- 
charge on the broad and general terms t>f" 
the act of congress, from which no exception 
is made of a debt due to the United States, 
but it enacts that no person shall be impris- 
oned for debt in any state, on process issu- 
ing out of a court of the United States, &c- 
The words it is said embrace a debtor of the 
United States, and a debt due to them. If 
they are to be taken in their large and literal 
meaning, it is certainly so. But it is con- 
tended on the part of the United States (1) 
that, inasmuch as the United Slates are not 
expressly named and included in the act of 
congress, they are, by implication of law, ex- 
eluded, and that their rights, interests, and 
remedies, cannot be affected lyy general 
words, uiiless a clear intention is apparent to 
include them; (2) that, in this case, the in- 
tention of congress that the United States 
should not be included in the provisions of 
this statute, may be collected from all the 
acts of congress, in relation to their debtors, 
and the whole policy of the government on 
that subject. The first is purely a question 
of law, to be decided by the adjudications of 
courts of law, for, if it be the settled law, 
it must be presumed that congress knew it 
to be so, and had it on their minds in pass- 
ing the act in question. It will then be my 
duty only to inquire what is tlie law, how" 
has it been pronounced by competent tri- 
bunals, and to abide by what they have de- 
cided. Fortunately the question has more- 
than once come under the consideration and 
judgment of our own courts, as well as of 
those of England. I will first refer to the^ 
English authorities. 

In a late elementary work, Dwarris on the 
Construction of Statutes, which seems to 
have been compiled at least with the ordi- 
nary care of such works, it is said, "It is a 
rule that the king shall not be restrained of a 
liberty or right he had before, ity the general 
words of an act of parliament, if the king is 
not named in the act." Page (568. In Rex 
V. Allen, 15 East, 333, the question arose on 
the statute of 48 Geo. III. c. 74, § 15, which 
gave to the sessions an appeal fi-om a con- 
viction by justices of the peace, and empow- 
ered the sessions to hear and finally deter- 
mine the facts and merits of the case in ques- 
tion between the parties, and enacted that nO' 
certiorari should be allowed to set aside the 
decision of the sessions. It was held that 
this did not preclude the crown from remov- 
ing the conviction, and the order of the 
sessions quashing the same by certiorari. 
This is a very strong ease. No words can 
be more direct and clear to take away the 
right of removal by certiorari, from the de- 
termination of the sessions, not only by de- 
claring that it shaU be final, but by the fur- 
ther express declaration, that no certiorari 
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should be alIo-\ved; and it is the stronger as it' 
gives a light of removal to one party -which 
is denied to the other. In giving his opinion 
of this case, Grose, Justice, says: "The ques- 
tion was whether the act intended to take 
from the crown the power of removing the 
conviction hy certiorari, for it is clear that, 
unless the act has plainly said so, the power 
of the crown is not restrained. There are no 
words expressly taking it away. Then was 
it the clear intention of the legislature so to 
do? For I admit that, if there was such a 
clear intention, the crown would be restrain- 
ed. This, it is to be observed, is an excise^ 
law, passed fo- the better collection of the 
revenue, which is open to a different consid- 
eration in this respect from ordinary cases." 
The judge argues that if in a case affecting 
the revenue, it was the intention of the leg- 
islature to take the power from the crown, 
it would have been done by express words. 
Le Blanc and Bailey, Justices, concur in this 
opinion. A similar decision was given in Rex 
V. Inhabitants of County of Cumberland, 6 
Term B. 104, in which the construction of 
the statute of Anne, e. 18, § 5, on an indict- 
ment for not repairing a bridge, was in ques- 
tion. There are other cases decided on the 
same principle; indeed it has not, as far as I 
know, been questioned in the courts of Eng- 
land. 1 Bl. Comm. 261. The king is not 
bound by any act of parliament, unless he be 
named therein by special and particular 
words. The most general words that can be 
devised (any person or persons, bodies poli- 
tic or corporate, &c,), affect not him in the 
least, if they tend to restrain or diminish any 
of his rights or interests. It would be of 
mischievous consequence to the public. This 
may be called "prerogative,"— the prerogative 
of the crown or king. InoEngland it is at- 
tached to the king, because he is the sov- 
ereign of the country; but it is so attached 
to the king as the sovereign power, wherever 
it may reside, and in that sense we may 

, speak of prerogative without any repugnance 
to the principles of our constitution, or the 
spirit of our institutions. It is nothing more 
than giving certain necessary rights or privi- 
leges to the whole community, which are de- 
nied to individual citizens on principles of 
public policy and expediency or the "general 
welfare." Many preferences of this sort, 

' gi-anted to the government, are found in our 
statutes, and no one has thought of repudi- 
ating or branding them with any odium as 
"prerogatives." 

"Without a further reference to English au- 
thority on this subject, I shall inquire how 
far the same principle of exemption of the 
government from the general words of a stat- 
ute, has been adopted or recognised by Amer- 
ican judges. I will begin with an elementary 
work, but whose author has held the highest 
judicial stations, and whose learning and ac- 
curacy of research are held in the best esti- 
mation by every judge and lawyer of our 
country. In the first volume of Kent's Com- 



mentaries on American Law (3d Ed.) 460, it 
is said, "It is likewise a general rule, in the 
interpretation of statutes limiting rights and 
interests, not to construe them to embrace 
the sovereign power or government, unless, 
the same be expressly named therein, or in- 
timated by necessarj'- implication." This is- 
precisely the English rule, and no sugges- 
tion is made of a different rule here; on the- 
contrary, the learned commentator, in addi- 
tion to his English authorities, cites the opin- 
ion of Judge Story, as delivered in U. S. v. 
Greene [Case Ko. 15,258], which is fully to 
the point The ease there decided was that 
the United States may. sue in the district 
court as endorsees of a promissory note,, 
against the maker thereof, although the- 
maker and payee are citizens of the same- 
state, notwithstanding the restriction in the- 
eleventh section of the judiciary act, which 
the judge says was not intended to apply to- 
suits brought by the United States, or if so- 
intended, was repealed by the act of ISlo, c. 
253. [3 Stat 244.] Now the woi-ds of the 
judiciary act of 1789 [1 Stat 73], are as gen- 
eral and comprehensive as possible, "No civil 
suit shall be brought," &c., "nor shall any 
district or circuit court have (Cognizance of 
any suit to recover the contents of a promis- 
sory note, or other chose in action, in favor- 
of an assignee, unless a suit might have been 
prosecuted in such court to recover the fehid 
contents, if no assignment had been made." 
There is no exception of the United States,, 
or of a suit brought by them, as assignees r 
yet they are not restrained by the general 
words of the act, which exclude every other- 
suitor from these courts. 'And why did hot 
these general words include the United 
States? The reason is given in the opinion 
of the court The learned judge who deliv- 
ered the opinioj. admitted that if the terms 
of the laiv are to be understood without any 
limitation, they clearly extend to the case be- 
fore him. After stating some reasons why it 
should not be presumed that the act was in- 
tended to place this restriction on the United 
States, he says, "The fair construction of 
the terms, under such circumstances, is to 
restrain their generality; to look at the pri- 
mary and leading intention of the provisions, 
and to restrain the words to obvious cases. 
Effect may thus be given to the whole lan- 
guage, without breaking in upon a very im- 
portant national policy." TVhat did the judge- 
consider as the "obvious cases" intended to 
be provided for by that act? Cases between 
individual citizens, and not where the United 
States was a party. Does not the same rea- 
son and observation apply to our case? 

What was the national policy which he- 
thought so important, and not to be broken 
in upon? To give the United States the use 
of their own com-ts, and not to subject their 
rights and interests to state tribunals. And 
is not this policy found in the case before ns?- 
Did congress intend to submit the whole sys- 
tem and policy of the United States for the- 
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-collection and preservation of their revenue, 
for holding the responsibility of their agents, 
ofBlcers, and debtors in their own hands, to 
the various and ever-changing provisions and 
immunities of the insolvent laws of twenty- 
six states? That the rights and remedies of 
the United States should be one thing in 
Pennsylvania, another in New York, another 
an Maryland, and so on through the whole? 
Is there anythmg like a system, like uni- 
formity, or equal justice, in such a state of 
things? Should we suppose, without a clear 
4ind express enactment, that congress intend- 
ed to introduce such confusion and uncer- 
"tainty in the powers of the government over 
its ofBcers and revenue? In the case cited, 
the judge puts the opinion of the eotirt on the 
safe and rational ground, that we are not 
Ijound to follow to the whole extent the mean- 
ing of the terms used in an act of congress; 
that we may restrain their generality by the 
circumstances of a particular case, and look 
to the primary and leading intention of the 
■provisions, and give it such effect as will not 
Iireak in upon an Important national policy. 
In another part of this opinion the judge ex- 
pressly recognises the rule I have stated for 
the construction of statutes. He says, "It is 
a general rule in the interpretation of legis- 
lative acts, not to construe them to em- 
brace the sovereign power or government, 
unless expressly named, or included by nec- 
■essary implication." He cites for this rule, 
with many other authorities, a case reported 
In 4 Mass. 522, 528,— Stoughton v. Baker. It 
will be observed that Chancellor Kent, in his 
<Jommentaries, adopted the language of Judge 
Story. We have another case decided by the 
-same court. U. S. v. Hoar [Case No. 15,373], 
In which it was determined that neither the 
general statute of limitations, nor that of 
Massachusetts as to executors and adminis- 
trators, binds the United States in a suit in 
the circuit court Judge Story, delivering the 
opinion of the court, says, "It may be laid 
•4own as a safe proposition, that no statute 
of limitations has been held to apply to ac- 
tions brought by the crown, unless there has 
been an express provision including it. For 
at is said, that, where a statute is general, and 
thereby any prerogative, right, title, or inter- 
•est is divested or taken from the king, in such 
case the king shall not be bound unless the 
statute is made by express words to extend to 
him." After giving the reason of the rule 
which excepts the crown from the operation 
■of statutes of limitation, which, he says, will 
be found in the great public poHcy of preserv- 
ing the public rights, revenues, and property 
i:rom injury and loss, by the negligence of pub- 
lic officers, he adds, "and though this is some- 
-times called a prerogative right, it is in fact 
nothing more than a reservation or exception, 
introduced for the public benefit, and equally 
.applicable to all governments." He also re- 
fers to the case reported in 4 Mass. 528,— 
■Stoughton V. Baker. 
These have been the doctrines adopted and 
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unreversed by a circuit court of the United 
States. The supreme court of New York has 
also recognised them. In People v. Rossiter, 
4 Cow. 143, we have not to deal with the 
king and his prerogatives. The decision, as 
given in the syUabus of the case, is that "a 
discharge under the act to abohsh imprison- 
ment for debt, does not extend to a debt 
due to the people of this state. Nor, semble, 
does any insolvent or bankrupt law, unless 
the people are named in it" The report is 
very short, and the decision of the question 
seems not to have been attended with any 
doubt or difficulty. Judgment was obtained 
against an attorney of the court, for clerk's 
fees due to the plaintiff, upon which he was 
imprisoned under a ca. sa. after he had ob- 
tained his discharge under the act to abolish 
imprisonment for debt in certain eases. This 
is precisely the title of the act of congress in 
question. The counsel of the prisoner moved 
for his discharge, on the broad and unquali- 
fied words of the act, that "the debtor shall 
be exempt from imprisonment, for or by rea- 
son of any debt or debts due at the time of 
making the assignment" There was no ex- 
ception, he said, of debts due to the people, 
and none should be implied. The attorney 
general replied, that general words did not 
bind the people,— they are not named; and 
that the rule is the same as to them, which 
prevails in England as to the king. By the 
court: "The motion must be denied. The 
people are not bound by an act of this kind 
unless they are named in it. The rule is the 
same as in England. The king is not bound 
by a bankrupt law, unless named; and the 
people are the king for the purposes of this 
rule." Will it not be singular if the United 
States shall be bound by an insolvent law of 
New York, wheuothe state herself is not so; 
both depending on general words in a stat- 
ute? Can she daim the benefit of a rule of 
construction against her debtors which is de- 
nied to the United States? The reports of 
the supreme court of Pennsylvania furnish , 
a decision asserting the same principles. In 
Com. V. BaldAvin, 1 Watts, 54, it was de- 
cided, after a careful examination, by the 
court of cases in tlie courts of the United 
States, that the state is exempt from the 
operation of the acts for the revival of judg- 
ments, to continue the lien on real estate. 
There is in those acts no exception in favor 
of the commonwealth, and the terms are 
broad enough to include all and, any judg- 
ments. That the United States have not 
heretofore been affected or barred by a dis- 
chai-ge of their debtor imder a state insol- 
vent law, was settled by the supreme court in 
the case of U. S. v. Wilson, 8 Wheat [21 U. 
S.] 253; and so the law now remains, unless 
it has been changed by the act of congress of 
February, 1839, now under consideration. 

The principles maintained in the cases I 
have referred to, have not been contradicted 
or impeached, by any authority cited at the 
bar, nor by any I have found in my investi- 
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gation. I shall leave them to rest on the 
opinions of learned courts and judges in our 
own country, as weU as in England, and sup- 
ported, also, as I think, by their own strength 
and good reason. Putting aside the rule of 
construction, which excepts the sovereign 
power from the operation of such laws, un- 
less expressly named, as a rule binding in 
courts of law, the same result may be reach- 
ed by the ordinary doctrine, which refers to 
the intention of the legislature for the inter- 
l)retation of their acts. The learned judge, 
to whose opinions and reasoning I always 
refer with confidence, says (XT. S. v. Hoar 
[supra]): "Independently of any doctrine 
founded on the notion of prerogative, the 
same construction of statutes of this sort 
ought to prevail, founded upon legislative in- 
tention. Where the government is not ex- 
pressly, or by necessary implication, includ- 
ed, it ought to be clear, from the nature of 
the mischiefs to be redressed, or the lan- 
guage used, that the government itself was 
in contemplation of the legislature, before a 
court of law would be authorized to. put such 
a construction upon any statute. In general, 
acts of the legislature are meant to regulate 
and direct the acts and rights of citizens; 
and in most cases the reasoning applicable 
to them applies with very different, and often 
contrary, force, to the government itself. It 
appears to me, therefore, to be a safe rule, 
founded on the principles of the common 
law, that the general words of a statute 
ought not to include the government, or af- 
fect its rights, unless that construction be 
clear and indisputable upon the text of the 
act." 

There is another principle or rule in the 
consti-uction of statutes, so well established 
by authority, and so entirely reasonable in 
itself, that it may be assumed to be unques- 
tionable. It is this, that not only one part 
of a statute may be properly called in, to 
help the construction of another part, but 
that it will be inferred or presuiued, that a 
number of statutes, relating to the same sub- 
ject, were intended to be governed by one 
spirit and policy; to be consistent and har- 
monious in their several parts and provi- 
sions. Dwar. St 699, The same author 
adds as the consequence of this intendment, 
that "it is an established rule of law that all 
acts, in pari materia, are to be taten to- 
gether, as if they were one law, and they 
are directed to be compared, in the construc- 
tion of statutes, because they are considered 
as framed upon one system, and having one 
object in view." This doctrine is affirmed 
by Duck v. Addington, 4 Term R. 447-450; 
Ex parte Drydon, 5 Term E. 417; Ailesbury 
V. Pattison, Doug. 30. In this last case Lord 
Mansfield says: "All acts in pari materia 
are to be taken together, as if they were one 
act," In Timmins v. Eowlinson, Burrows, 
1607, he says, "they are to be considered as 
one system." 

What have been the spirit and policy, the 



system adopted by the government of the 
United States, in relation to its debtors, 
running through all the acts of congress on 
that subject? 

1. That the rights, interests, and remedies 
of the United States, shall not be impaired,, 
or affected, by the insolvent laws of any 
state; that they have never allowed the 
courts of any state to interfere between 
them and their debtors, or to prescribe any 
terms, conditions, or restrictions, upon their 
rights and remedies, for recovering or secur- 
ing their debts. 

2. That they have never allowed even their 
own courts, constituted by their own au- 
thority, to discharge one of their debtors 
from imprisonment under a judgment and 
execution, at their suit. The general bank- 
rupt act, and the law of congress for the re- 
lief of insolvent debtors, gave no such power 
to the commissioners in the one ease, and 
the com'ts in the other, 

3. That for all such questions, for all such 
indulgences, a tribunal was created, which 
was the government itself; and .this power 
and discretion was lodged with the presi- 
dent, in certain eases, and with the secretary 
of the treasury, in certain other cases. To 
these high and responsible officers* the whole 
subject was committed; the examination of 
the circiunstances of each case was imposed 
upon them, and the decision upon it vested 
in them, upon such terms and conditions as 
they should think proper to exact 1 Story's 
Laws, 750, § 62 [2 Stat 36], the bankrupt 
act; 1 Story's Laws, 715 [2 Stat 4], act for 
the relief of persons imprisoned for debt; 3 
Story's Laws, 1652 {[3 Stat 399] Act March, 
1817), application to be made to the presi- 
dent; 1 Stoi-y's Laws, 506 ([1 Stat 562J 
Act June 6, 1798), application to be made to 
the secretary of the treasury; 4 Story's 
Laws, 2236 [4 Stat 467], appointing commis- 
sioners to report to the secretary; 3 Story's- 
Laws, 1997, § 38 [4 Stat 113], of the post- 
office act It is true that in the bankrupt 
and insolvent acts there is an express ex- 
ception of the United States, but we cannot 
presume from this that congress intended to- 
reverse or abandon the rule of construction 
which would have excepted them. It was- 
the exercise of that abundant caution, often 
found in statutes. 

Can we believe it was the intention of 
congress, by the act of 1839, to abandon all 
this system, to change all this financial pol- 
icy; to repeal the distinction heretofore- 
made between ordinary debtors of the Unit- 
ed States- and "persons indebted as the prin- 
cipal in an official bond, or for public mon- 
ey received by him, and not paid over or ac- 
counted for, or for any fine, forfeiture, or 
penalty incurred by the violation of any 
law of the United States?" Did congress in- 
tend to give to the state courts a power over 
the rights and interests, over the revenue 
of the government, which had been denied, 
and is yet denied, to its own courte, which 
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Jiad been carefully kept in its own liandsV 
Are collectors of the customs, and debtors 
■on duty bonds and their sureties, postmas- 
ters and other receivers of public moneys, 
to be thus discharged from the liability of 
their persons for such debts? Are persons 
Imprisoned for fines, penalties, nnd for- 
leitures, to be liberated by the order of a 
state court, acting under a state insolvent 
law? Are such cases to be submitted to the 
judgment and discretion of every county 
•court in six-and-twenty states, with, prac- 
tically, no opportunity afforded to the Unit- 
ed States to attend to their interests; to de- 
tect fraud, or concealed property; to oppose 
the discharge in any way or for any rea- 
son? It is no extravagant case to suppose 
that an absconding defaulter for immense 
sums might return with full pockets, apply 
to some obscure county court, in a distant 
state, and pass himself through the forms — 
for they are little more— of an Insolvent law, 
and be afterwards secure in the enjoyment 
of his concealed plunder, which the search- 
ing power of the United States might have 
forced from him. Are these extensive and 
vital changes in the system and policy of 
the United States to be effected by general 
words, having no express reference to them, 
or to the United States? Assuredly such 
consequences would not have been left to 
a, question of construction. The intention 
would have been declared in express and un- 
equivocal language. What will become of 
the right, always claimed, of a priority or 
preference of payment from an insolvent 
estate? There is no provision for this in 
the insolvent laws of Pennsylvania, nor do 
I presume it will be found in any insolvent 
act. But the law of 1839 declares, that 
"where, by the laws of a state, imprison- 
ment for debt shall be allowed, under cer- 
tain conditions and restrictious, the same 
conditions and restrictions shall be appli- 
cable to the process issuing out of the 
courts of the United States." What the ef- 
fect of these provisions will be upon the 
priority of the United States, I am not now 
called upon to say, but it would seem that, 
if the same conditions are to be imposed, no 
other or additional ones could be required 
of the debtor. All these difficulties, and 
many more, will be avoided, by adopting, in 
the construction of this statute, the reason- 
ing of .Judge Story already referred to. 
"that, in general, acts of the legislature are 
meant to regulate and direct the acts and 
rights of citizens, and in most cases the 
reasoning applicable to them applies with 
very different, and often contrary, force, to 
the government," and that "the general 
words of a statute ought not to include tue 
government, or affect its rights, unless that 
construction be clear and indisputable upon 
the text of the act." 

Other difficulties and inconveniences will 
arise by extending the provisions of this 
act to the United States. Tlie provisions of 



the insolvent laws of the different states, 
the conditions and restrictions they impose 
upon the debtor, are various and entirely 
different from each other. The United 
States then, as well as their debtors, will 
have no uniform rule of responsibility. 
There will be no harmony in the relations 
between the government and its debtor. 
The rights and remedies will be one thing 
in one state, another thing in another, and 
so throughout the whole twenty-six states. 
Could such confusion have been intended; 
such an entire destruction of everything 
that can be called a system, — of all pretence 
to one policy? Again, the act of Pennsyl- 
vania, and, I presume, every other insolvent 
act, requires a notice of some kind, eitlier 
personal or by public advertisement, to be 
given to the creditors of the petitionei*. To 
whom is this notice to be given for the 
United States? Who is bound or authoriz- 
ed to receive it for them? Is it the presi- 
dent, or the secretary of the treasury, who 
have heretofore had the superintendence of 
the debtors and debts of the United Stated; 
or the district attorney? I have seen no au- 
thority given to either of them to accept any 
such notice, or to bind the United States 
by appearing in pursuance of it. There are 
other details in the insolvent law of Penn- 
sylvania which it will be difficult to apply 
to the United States. In the argument of 
this case the district attorney referred to the 
act of congress of March, 1797, by Avhich it 
is enacted, that all writs of execution, upon 
any judgment obtained for the use of tho 
United States, in any court of the United 
States, may run and shall be executed in 
any other state, but shall be issued from and 
made returnable to the court where the 
judgment was obtained. Must the discharge 
of which the debtor may avail himself 
against this execution, be under the in- 
solvent law of the state in which he is ai'- 
rested, or of the state in which the judgment 
was obtained; or will a discharge by the 
court of any state be sufficient for his liber- 
ation? The words of the act would seem 
to refer only to the laws of the state from 
which the process issued, but it is by no 
means clear what construction might be put 
upon it under the notion of extending it in 
favor of liberty. 

I have given, this case a careful examina- 
tion, and extended the explanation of my 
views of it beyond what may be thought 
necessary, because I am so unfortunate as 
to differ in my construction of this act of 
congress, from the learned and estimable 
judge of the Southern district of New York. 
It would have been very gratifying to me, 
if I could have come to the same result he 
has, upon this question. It must, however, 
be remembered that the point was not ar- 
gued or made a question by the district at- 
torney, in the case decided in New York. 
The attention of the court was drawn to 
another part of the ease, and the application 
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-of the act to the debtors of the United 
States, although mooted, was not argued, 
-as the district attorney had no doubt that 
the provisions of the act did include the 
United States. Certainly the opinion of this 
learned lawyer and respectable gentleman 
■ought to make and does make me more dif- 
fident of my own; I am bound, however, 
to declare my opinion according to my own 
-conviction of the true construction of the act 
■of congress in question, and that is, that it 
■does not include in its provisions the United 
States, or the debtors who may be imprison- 
•ed on a judgment obtained at their suit, 
in a court of the United States. The prayer 
■of the petitioner is denied. 



Case KTo. 15,360. 

UNITED STATES v. HETVSON. 
IBrunner, Col. Cas. 532; i 7 L-aw. Rep. 361.] 
-Circuit Court, D. Massachusetts. Nov., 1844. 
IIURDER— ChalliEN'ges OP Jurobs—Capital Pdn- 

JSnSIENT— ShIPPISG— ESROLMENT OF VESSELS. 

1. On an indictment for murder twenty per- 
■cjnptory challenges of jurors are allowed. 

2. Conscientious scruples against finding a ver- 
dict which would lead to capital punishment are 
41 good cause for challenge of a juror in a capi- 
tal case. 

3. An enrollment will be presumed to have 
been legally taken out unless thg contrary is 
proven. 

4. On an indictment for miurder, by throwing 
41 child overboard, the burden is on the govern- 
ment to prove (where such a defense is set up) 
tbat the child had not died in a fit before it was 
thrown overboard. 

The indictment contained two coimts, the 
first charging the prisoner [Catherine Hew- 
son] with the murder of her 'child (a female 
infant) on board the steamer Massachusetts, 
■on the passage between New Yoi-k and Bos- 
ton, on the night of July 30, by throwing it 
•overboard; the second charging the prisoner 
with the murder of a child (not alleging it to 
have been her own). 

Franklin Dexter, U. S. Dist. Atty. 
Charles B. Goodrich and John P. Putnam, 
for the defense. 

At the commencement of the trial the coun- 
sel for the prisoner claimed the right of per- 
■emptorily challenging thirtj'-five jurors, but 
the court ruled that the right was limited to 
twenty. The district attorney suggested that 
■each juror before being sworn in chief should 
be asked whether he had any conscientious 
scruples as to finding a verdict of guilty in 
n capital case. 

STORY, Circuit Justice, said this had been 
the practice in ibis court for the last twenty- 
five years, ever since the escape of two of 
the most atrocious men be ever knew in 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



Rhode Island, through the scruples of two 
jurymen. 

Accordingly, as each juror was called, the 
question proposed was asked by the district 
attorney. Three jurors. declined being sworn 
from conscientious scruples, and were set 
aside by the court. The prisoner challenged 
nineteen jurors peremptorily. 

Before opening for the defense the counsel 
for the prisoner stated the point which they 
should take respecting the jurisdiction of the 
court. It was argued that the national char- 
acter of the vessel must be made out. A com- 
petent enrollment was necessary to make out 
the national character of the vessel. The 
acting secretary was not competent to take 
out the enrollment, as he had since continued 
to be secretary only for the pm^jose of taking 
out custom-house papers. The counsel re- 
ferred to Hosea v. Buchanan, 16 Pet. [41 U. 
S.] 213. The point taken by the counsel re- 
specting the ownership of the vessel was this. 
It does not appear, affirmatively, from the 
evidence that the individual corporators are 
American citizens. The corporation is one 
acting under an act of the state of New Jer- 
sey. 

THE COURT on these points ruled against 
the defendant, and said that it would be pre- 
sumed that the enrollment was legally taken 
out until the contrary was shown. 

2 [Captain Joseph Oomstock. The steamer 
Massachusetts, in July last, was in the em- 
ploy of the New Jersey Steam Navigation 
Company. She was plying from New York to 
Stonington, across the Sound. I do not re- 
member having ever seen the prisoner at the 
bar, before the present time. On the even- 
ing o'f July 30, I was called about 12 o'clock 
at night, by the second mate, and told by 
him that there was a child missing, and that 
it had probably been thrown overboard. We 
were then nearly opposite the mouth ol tne 
Connecticut river, and ofiE Saybrook. This 
was about two hours before we ari-ived at 
Stonington. I do not recollect the weather. 
I was then above, in the wheel-house. I went 
below to inquire into the facts, and was 
shown a woman, who, they said, had had a 
chUd, which could not be found. I do not re- 
member the number of deck passengers. 
There were a considerable number; I should 
think not less than twenty-five. The deck 
passengers remain, during night, in the for- 
ward part of the main deck. They are not 
allowed to go aft, or on the upper deck, or iu 
the cabins. They are obliged to remain in 
a space ninety feet by twenty-eight or thirty, 
under cover. Large doors lead to the forward 
part of the deck, which part is not under 
^over. The latter is fifty-eight feet by thiity- 
three, thirty-four or thirty-five. The bulk- 
head goes to the bows of the boat. This is 
taken up with freight, cattle, horses, &c., if 
there are any, chains, anchors, and various 
lines, ropes and other articles. The bulwarks 
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of the open part are four feet high. I was 
shown a woman sitting down, covered with 
a cloak. I asked" her if she had had, or then 
had, a child. After various inquiries, to 
which for some moments she made no reply, 
she said that she had had a child, hut had 
eat it up. I set her in a private room, near 
by, with a man to watch her. Some mo- 
ments before we arrived at Stonington, the 
woman sent for me, and said she had made 
away with her child by throwing it into the 
sea. At the same time she stated that it 
was a poor weakly child, subject to fits, and 
she was a poor destitute woman, unable to 
take care of it. That was all that was said, 
except that I put her in charge of a man and 
woman, who seemed to have some charge of 
her, the woman having previously tended her 
child, and who said they would have her ar- 
rested on arrival at Boston or Lowell. I do 
not know that that woman was or was not 
the prisoner at the bar. I cannot identify 
her as any person that I have seen before. A 
thorough search was made for the child at 
-the time. (By STORY, Circuit Justice.) The 
Sound is about nine miles wide in that place. 
We were five miles from one shore and four 
from the other, when I first received the in- 
formation. The information was given very 
shortly after the child was missing. 

[Cross-Examined. At that time I had some 
conversation with the passengers. I might 
have said tliat the woman was insane, out of 
her head, or in liquor, and probably did. I 
cannot say, positively, what I did say. My 
impression at the time was that she was out 
lof her head. I stated other reasons that 
might have influenced her. I supposed she 
was in liquor until I examined her; but after 
examining her, I did not think so. She was 
confined nearly two hours. I confined her 
because many people were crowding around 
her, and there was great excitement manifest- 
ed about the ease, among: tnose on Doard. 
My object was to protect her fr>om harm or 
annoyance. It was not a bad night. I think 
it did not rain. I do not know who insti- 
tuted this prosecution. I did not advise those 
people to do it, who appeared to have the 
care of her. I probably should, if those peo- 
ple had not taken her under their charge. 
Darwin F. Rockwell is the permanent secre- 
tary of the corporation in New Jersey, and 
was at that time. They have a secretary in 
New York. Rockwell lives in Jersey City. I 
think his only business relates to custom- 
house papers. I think he has no books or 
papers, except those relating to custom-house 
business. 

[Direct Resumed. The nature of the act, as 
being done by a mother to her child, led me 
to suppose that she was in liquor or insane. 
I saw nothing else except her saying she had 
eat the child, to induce me to suppose so. I 
made the observation while I was talking 
with her. I noticed nothing else showing 
alienation of mind or insanity. I do not per- 
sonally know the extent of Rockwell's duty. 



[Captain William Comstock was then sworn^ 
and testified as follows: I reside in New Jer- 
sey. I am agent in Providence of the New 
Jersey Steam Navigation Company. This 
boat is owned by and was built for that com- 
pany. 

[Cross-Examined. I am general agent at 
Stonington for this end of the line. 

[James Simpson, I was a passenger together 
with Catherine Hewson, the prisoner at the 
bar, on the night referred to. I passed the 
night on the forward deck, under cover., I 
was a deck passenger. It was dark that 
night, and I could not identify her face. I 
saw her next morning, and the prisoner is 
the person. We were sitting two or three 
yards apart My wife was with me. My 
wife sailed for England October 8. I saw a 
woman sitting on a trunk; she had a child; 
the child appeared cross. I saw her take 
some clothing from the child and put it into 
the trunk, and take some from the trunk and 
put it on the child. I think it was under cloth- 
ing. I saw the child myself. I heard it cry. 
It appeared about a month or six weeks old, 
from the size of it After that, she walked 
up and down the deck, trying to pacify the 
child. She had it on her lap. I oould not 
say whether she was nursing the child or not. 
I had no conversation with her before or aft- 
erwards. She walked up and down for a 
few minutes. This was in the dead of the 
night She then either went out of my pres- 
ence, or I -n'ent out of her's, I don't know 
W'hich. I think I went aft, towards the en- 
gine. I was walking about. I did not at 
that time go forward. I next saw her, about 
a quarter of an hour aftei:. She still had the 
child. She was in about the same place as 
before. I think the child was peaceable 
then. I think we were both walking up and 
down for sometime. She was afterwards out 
of my presence for some time. I heard a ru- 
mor that she had thrown her child overboard. 
I saw her, but did not hear her say anything 
to me. To others she said it was none of 
their business. She had not then her child 
with her. I did not hear any one ask her 
questions, nor hear her say anything to any- 
body. I saw the captain asking her ques- 
tions, but did not hear what they said. I saw 
the woman in the morning, sitting on the op- 
posite side of the steamboat to me. When 
the rumor went that the child was thrown 
overboard, I went up to her, and saw the 
woman. It was the same woman that I saw 
the next morning, after daylight. I recol- 
lect now that I was in another steamboat 
when I saw her next morning. I was cross- 
ing in the ferryboat in the morning. That 
woman that I saw in the morning is the pris- 
oner. I do not recollect that I saw any 
horses on board the steamboat that night. 
I did not hear the woman herself say "It is 
none of your business." 

[Cross-Examined. I rather supposed, at the 
time that she had the child in her lap, that 
she was nursing it In the ferryboat in the 
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• morning she was sitting by herself. I should 
think, from- the child's crying, that it was 
well. It cried strong. I could see the child's 
face. It looked healthy enough from where 

1 was sitting. I think the clothing taken 
from the trunk was a diaper. 

[James Gay. I live in Boston, I belong 
to Harnden's Express. I was on board the 
steamboat Massachusetts on the night of the 
30th of Jtily last I did not see the woman 
at night, I saw her the next morning. The 
prisoner is the same woman. I saw her on 
board the steamboat Massachusetts, and in 
the ferryboat. 'She was in a different car 
on the railroad track. I had no conversa- 
tion with her. The baggage was on the for- 
ward part of the mahi deck. I believe there 
were horses on board. I would not swear 
positively that there were. We arrived about 

2 o'clock at Stonington. 
[Cross-Examined. We carry horses so fre- 
quently, that I cannot recollect positively re- 
specting that time. I think I saw horses 
there, but am not positive enough to swear 
to it 

[Patrick Carigan. I am a Catholic. 
(STORY, Circuit Justice, remarked, that 
some four or five years ago, a witness was 
brought on to testi^, who was a Catholic, 
and a Bible was sent for, which should be 
certified by the bishop to be a correct ver- 
sion, according to the doctrine of the Cath- 
olic Church. The bishop said, that an oatli 
on a Protestant Bible was equally binding, or 
indeed an oath taken in any other way. He 
gave, however, his certificate in writing, that 
the copy produced was the vei*sion used in the 
Catholic Chiirch, and the witness was sworn 
thereon. In the present ease, the witness 
was sworn in the usual way, neither counsel 
making any objection.) I consider an oatJi 
administered in the usual form, equally bind- 
ing with an oath upon the Bible. I was on 
board the steamboat Massacliusetts on the 

• same passage with the prisoner. I saw her 
along side of the same steamboatinNewYork. 
This was about five o'clock, the day I wont 
on board. I don't know whether she had a 
child or not She appeared to have some- 
thing in her arms. I had no conversation 
with her then. I saw her next, some time in 
the night I don't know whether she had a 
child with her or not I saw her have a 
child, in her arms, and heard the child. She 
had on a big cloak. The child was crying. 
I spoke to her before I heard the child. She 
asked me how far it was before we got into 
the cars. I told her I didn't know exactly. I 
asked her next why she was sitting out there 
alone. She was sitting outside, on the part 
of the deck which was not xmder cover, by 
herself. I asked her why she didn't come 
in. The weather was fair— cold, but not 
very cold. She said she wasn't cold. I nei- 
ther saw nor heard the child at that time. 
She asked me if I was going to Boston; I 
told her yes; that I had lived in this coun- 
try four or five years. She asked -what 
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kind of a place it was about serving girls. I 
told her the price was from a doUai* up. I 
asked her if she had any friends there. She 
said her husband was in Boston for four or 
five years. I asked her in what street did 
he live. She named some place that I didn't 
know anything about. I asked what did he 
do. She said he wdrked along shore. Then 
I asked her how long since she left Ireland. 
SJie said she was in Ireland ten weeks ago. 
At this time I heard the child cry. Says I, 
"What! have you got a baby?" "It's none 
of your damn busmess," says she. I then 
moved away from her. She got mad. I 
saw two or three women coming towards 
her, and they came and asked her to go in- 
side. A little while after, she did come in. 
She sat down on a trunk, puhed her cloak 
around her, and gave the child the breast 
I saw her nurse the child. The child was 
crying all the time, and a woman alongside of 
her said she would take the child; she did 
so, and gave it her breast The prisoner 
then took ofG her hat and cloak, and fixed 
up her hair. This woman that gave her the 
breast said she took hold as good as ner 
own child, that was five or six months old. 
The prisoner said, before the woman took the- 
child, that it had fits. The people gathered 
roimd. Some said it looked sick. The wo- 
man gave her back the chUd, after nursing it. 
It began to cry again soon after. One wo- 
man said she had one which was sick, just 
like this one, and that it took the breast a 
little while before it died. The prisoner 
walked about with the child, and walked up 
among the baggage. After a whUe, I don't 
know how long, she walked out forward. 
She stopped out there about twenty or thirty 
minutes. I was then outside of the shelter- 
ed part of the deck. A parcel of us gath- 
ered up to see what she was out there for, 
where there were horses and such things. 
She had the child after she went out We 
remained inside of the baggage cars, be- 
tween the cars and the uncovered place, .and 
remained there till she came back. She went 
out foi-ward as far as she could go out. 
There were horses there. When she came 
from forward, a woman asked her to let lier ' 
seeher ehUd. She said it was sleeping, and 
she did not know why every one made them- 
selves so uneasy and sick about her child. 
She had her arms in the same way as wlien 
she carried the child out She came in, and 
we insisted that we should see the child. 
She said she had given it to a woman, a 
friend of hers, down in the cabin. There was 
no woman down there. I did not see, but 
others went down to see. She had not the 
child there. They opened her cloak, and 
pulled her hands apait, and everything. A 
number of women came and inquired about 
the child. She was mad, and would hardly 
give any answer, and what she did was not 
very civil- Then the captain came round 
and asked her. 'She made no answer, until 
he had asked a good many times. The- 
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captain asked her, did she stow it away any- 
where. She made no answer. He then 
searched, and found nothing. He came back 
and shook her by the shoulder, and asked her 
what she had done with the child. Says she, 
"I eat it." He then walked away from her, 
and said he would have her secured. Sbe 
then got up, and said the child died in a fit, 
and that she hove it overboard. Some one 
told the captain that she would throw her- 
self overboard. She kept moving aboul, 
back and forth, as if she meant to go ovei'- 
board. One of the men kept by the side of 
her to take care of her. This was in the 
night time. Some one said it was between 
nine and ten. One of the captain's men said 
it was between ten and eleven. She was 
then put into the cars. There was no moon- 
shine, but there was a lantern near where 
she sat I heard her tell some folks that the 
child was three weeks old, and tell others 
that it was only eleven days old. 

[Cross-Examined. I was born in Ireland, 
in the county of Linegal. I fii-st came to this 
country six years ago, nearly seven years 
ago. T arrived at St. John's. I have lived 
thirteen jnonths at the corner of Battery and 
Commercial streets, Boston. I lived in Phila- 
delphia three years. I worked in a junk 
store in Boston, for Mr. Phillips. I have a 
family. When I took passage on board the 
steamboat Massachusetts, I intended to go 
to Ireland. I did not intend to take my fam- 
ily, nor to stop long. I could not get a 
chance to go. I saw this woman waUdng 
about on the dock some time in New York. 
I saw no child with her. She kept her arms 
out with the cloak over them. I do not know 
how long it was after I went on board that 
I first saw ber again. A little more than 
two hours I should think. I went on board 
a little after five. I first saw her sitting 
alone. I saw her a good while. I saw her 
all the time afterwards, till she went for- 
ward. Nothing "was said about going to see 
what she was doing out there. We heard 
the child cry, when she went out, and did 
not hear it when she came back. Before she 
came back, some said she was out there for 
no good purpose. I do not remember wheth- 
ed I have now testified to more than I did 
before the commissioner. She offered the 
child her breast, but the child did not talce 
her breast. She held the child to her breast 
but a few minutes. This was soon after she 
came in. She went out soon after the other 
woman gave the child the breast. I do not 
think she treated the child so well as I have 
seen my wife treat a child. I did not testify 
before the commissioner that she treated the 
chUd kindly. I did not use any language 
improper or insulting to her. I do not know 
who told the captain about her. I asked no 
person to look at the woman, I did not 
point out the woman to any one. In the 
cars, I told her she would be put in the state 
prison. She appeared not like other women 
in her manner and the use of her tongue. 
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Since I have been in Boston, I have been 
doing nothing a part of the time, and a part 
of the time at work in a junk store. I have 
been Ln jail. I cannot teU what for. I was 
in the cell No. 21. I had no conversation 
with the prisoner there, except when she 
spoke over from her cell. She spoke first. 
She kept dancing and hollering. I told her, 
only once, that she would be dancing and 
hollering over South, before long. I told her 
I would do all I could against her. I did 
not say I would swear hell against her. I 
said I would do all I knowed against her, 
but not all I could. Her firSt answer when 
she came in from the forward part of the 
boat was, that the child was asleep, and 
that she did not know why they should be so 
uneasy about her child. I so stated before 
the commissioner. I think so, but am not 
certain. She told the captain that the child 
had fits, and died of fits. He was near 
enougb to hear her. She got up and told him 
so. The man who had charge of her walk- 
ed • with her back and f oith. I can't say 
how long, or how many hours. It was not 
one hour. 

[TDirect Resumed. The woman and the 
darkies who were in jail kept hollering to 
me, which made me say what I did to her at 
that time. 

[Captain Comstock, Recalled. I directed 
the woman to be put into a litiie room, or a 
kind of gangway between tv/o rooms, not 
more than four feet square, where there was 
a chair for her to sit down. This was im- 
mediately after I examined her, as I before 
stated. I did not know that she walked 
about, afterwards, at all. I directed a man 
to stand at the door, and keep watch of her, 
and let no one speak with her. I supposed 
my directions were complied with. I will 
not swear that she did not walk about. 

[Derastus Clapp. I am a constable in the 
city of Boston. On the 30th of July last 1 
was at the Providence depot on other busi- 
ness- In consequence of what was said to 
me there, I took the prisoner into custody. 
The prisoner stood near the baggage car, 
with others. She had a ticket for her bag- 
gage. I requested the baggage-master to 
take charge of her baggage, which she had 
pointed out to me as hers. She inquired if it 
would be safe. I told her it would. I then 
requested her to walk with me. She came 
with me, without replying. While going to 
Charles street, I said to her, "How came you 
to be so foolish as to throw your child over- 
board?" Her answer was, "It was dead, 
sir." I asked her how it came dead. She 
said it had fits. In another conversation aft- 
erwards, she said the child had spasms. I 
told her that it was improper to throw her 
child overboard if it was dead, without let- 
ting any one know it. She said that she had 
known others to do it; and I understood her 
to say, that she had known others to do it 
on her passage to this country, when their 
children were dead. I cannot give the pre- 
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cise words of this answer. I asked her how 
long she had been in this country. She saia 
about a fortnight; and that she came in a 
vessel to New York; that she Tjelonged in 
Ireland, in the county of Cork. She said 
that her husband had been from Ireland 
about nine months; and that he had sent tor 
her to come to this cotmtry. I asked her 
where she was going. She said she was go- 
ing to Mobile to find her husband. I in- 
formed her that she had come two hunarea 
miles out of her way. - I inquired of her 
whether the child was male or female. She 
said it was a female, and that it was born 
on the passage, about three weeks previous. 
She stated that she had no acquaintances or 
friends that she knew of in this part of the 
country. That is all that I recollect. My 
reason for asking her these questions was, 
that I arrested her without a warrant. She 
said that her husband's name was John, with 
the same name which she gave as lier own, 
and that he was a laborer. I have not seen 
her since, till I saw her on the examination 
before the commissioner. 

[Oross-Examined. I think three or four per- 
sons spoke to me at once to make the arrest. 
Several persons pointed her out to me. I 
think, as we went across the Common, that 
she said she felt weak and faint. I think 
she sat down on one of the benches. When 
she said the child had spasms, she said it 
had them a great deal of the time, or fre- 
quently. She made no complaint about my 
taking her .into custody. I thought she ap- 
peared stupid or indifferent 

[Before opening for the defence, the coun- 
sel for the prisoner stated the point which 
they should take respecting the jurisdiction 
of the court. It was argued that the na- 
tional character of the vessel must be made 
out A competent enrolment was necessary, 
to make out the national character of the 
vessel. The acting secretary was hot com- 
petent to take out the enrolment as he had 
since continued to be secretary only for the 
purpose of taking out custom-house papers. 
The coimsel referred to Hozey v. Buchanan, 
16 Pet 215. The point taken by the coimsel 
respecting the ownership of the vessel was 
this. It does not appear, affirmatively, from 
the evidence, that the individual corpora- 
tors are American citizens. The corporation 
is one acting xmder an act of the state of 
New Jersey. 

[On these points THE COURT ruled 
against the defendant, and said that it would 
be presumed that the enrolment was legally 
taken out until the contrary was shown. 

[J. P. Putnam opened for the defence, and 
after dwelling upon the danger of trusting 
to circumstantial evidence, the necessity of 
caution in receiving confessions as evidence 
against the prisoner, and the principle that 
the confessions, if introduced by the counsel 
. for the prosecution, must be all taken to be 
ti-ue, unless contradicted by other evidence, 
and incompatible therewith, stated that the 



ground of defence would be, that the child 
had been previously unwell, that it died of 
sickness, and was by- the mother committed 
to the waters of the Sound, and that the 
mother was laboring at the time under a par- 
tial aberration of mind. 

[Dr. Horatio Stone. I reside in New York 
City. I am a physician. I saw the pris- 
oner on the 20th of July last 1 was called 
to see her professionally in the afternoon of 
that day. I went to the house, in Wash- 
ington street. New York, at the house of Mr, 
Nixon. I foimd she had been delivered of 
a child, ind, as I was told, about an hour 
before I arrived. I found her laboring un- 
der strong symptoms of fever, and nervous 
agitation; her pulse smaU and quick, throb- 
bing of the temporal arteries, tongue thicU 
and coated, tenderness, on pressure, of the 
abdomen, and distention of the abdomen; 
The symptoms were those which precede 
puerperal fever. The placenta had partly 
passed away, and a portion remained in the 
vagina. There was a diseased state of the 
uteiiis, and the placenta was also in a dis- 
eased state, the consequence of which would 
be imperfect nutrition to the child. The 
room was a small one, with but one small 
window, in which were two beds; and a 
quantity of clothes and baggage. She was 
lying on a poor apology for a bed, composed , 
partly of her own trunk and clothing. I 
could obtain but little information from her. 
I could with difficulty obtain any reply to my 
questions. She was suffering much from' 
pain. There was apparent congestion about 
the brain: The child appeared weak and 
shrivelled, much less vigorous than children 
iisually are. I think I visited her only twice. 
I visited her the second time about sixteen 
hours after the Jlrst visit. The symptoms of 
the mother were nearly the same, but rather 
aggravated. It was stated that the dispen- 
sary physician had been spoken to, and 
would attend to her, and that she would 
be unable to pay any fee for medical attend- 
ance. The accommodations were very bad, 
the air veiy close and warm, and the room 
filled with the impleasant odor of f o\jl cloth- 
ing. The people there appeared to be at- 
tending her as well as they could. Puer- 
peral mania is a frequent attendant of puer- 
peral fever. It usually deranges or destroys 
the moral sense or natural feelings. It some- 
times comes on three or four days, and some- 
times a fortnight after the birth of the child. 
It sometimes comes on suddenly. It is not 
uniform in its appearance or duration. It 
may disappear within twenty-four hours aft- 
er its coming on. Some of the symptoms 
are like those of other kinds of mania, such 
as reasoning from wrong premises. Other 
symptoms are perversions of the moral sense 
and the natural feelings. A mother who had 
a tender heart and an affection for her child, 
would, immediately after the appearance of 
the mania, deny the child to be hers, wish 
it to be dead, or perhaps try to kill it; but 
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on the disappearance of the symptoms, she 
would caress it with fondness. Such cases 
have come under my own practice, and are 
also laid down by distinguished physicians. 
There was some discharge from the eyes of 
the child. They were evidently diseased. 

[Cross-Examined. Puerperal mania differs 
from other species of mania in being tempo- 
raiy and more uncertain, I think it pro- 
duces a temporary congestion of the brain, 
but not organic disturbance. The mania 
tends more to disturb the moral sentiments 
than the intellect. It would be likely to re- 
cur after an interval of ten days. I'observed 
no specific disease in the child, which would 
show a complaint inherited from the mother. 
[Dr. Thomas M. Cocke. I reside in New 
York. I am a physician there. I am con- 
nected with the lying-in hospital. I was 
called last summer to see a woman at Mr. 
Nixon's, Washington street, New York. I 
went at the i^equest of some one. I went up 
stairs and saw a woman lying on her back 
with her eyes closed. I could get no reply 
from her. Her eyes were closed, pulse ac- 
celerated, tongue coated. The symptoms 
threatened puerperal fever. The room was 
smaU, confined, littered with bedding and 
other articles. The child was wrapped up, 
and had pueral ophthalmy, a species of sore 
eyes peculiar to infants. I do not recollect 
to have seen that woman afterwards. I di- 
rected that she should be removed to the 
almshouse, and gave a certificate for that 
i purpose. Such certificates may be given by 
any physician, and they are submitted to the 
commissioner of the almshouse. Puerperal 
mania is a very common attendant of puer- 
peral fever. There are two forms of puer- 
peral mania; one is temporary, and soon 
passes ofC; the other, usually, is developed 
two or three days after, and sometimes later. 
Diseased placenta would occasion a child to 
show the effect of imperfect nutrition. The 
skin would be shrivelled. Improper nutri- 
tion to infants tends to occasion convulsions. 
[Cross-Examined. Puerperal mania may as- 
sume any form which other mania does; I 
do not think that it has any symptoms pe- 
culiar to itself. Nursing by a woman who 
has a child some months older, usually occa- 
sions convulsions. This is an established 
principle. I would not allow a woman with 
older milk to nurse a young child in any case 
where I had anything depending upon it. A 
child dying in convulsions does not usually 
make any noise. 

[Abraham Nixon. I live in 152 "Washington 
street. New York. I recognize the prisoner 
as a woman who was at my house last July. 
I called Dr. Stone to see her. I found her 
at a store in Washington street, near the 
Troy steamboat landing. A stranger called 
at my house, and directed me to her as a 
person who wanted to get boarded. I took 
her to my house. She remained from a week 
to ten days. The child was born at my 
house. Myself and wife, another person and 
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his wife, and this woman occupied one 
room. A second doctor called afterwards. 
She went from my house on board the steam- 
boat Massachusetts. The stranger who called 
at my house wished me to go to the store to- 
find the woman. 

[Cross-Examined. The man who came to- 
me told me the woman came in the Troy 
boat. He did not tell her name. I did not 
laiow him. He said he knew me. 

[Dr. 0- W. Holmes. I am a physician of 
this city. Children a short time after birth 
are frequently subject to convulsions. The 
nine days disease received that name at the- 
time of a general epidemic in Dublin hospi- 
tal, which carried off a great number of in- 
fants. Want of air, want of care, want of 
cleanliness, are among the causes. Young 
children are more subject to the disease than 
older children. Experienced persons cannot 
tell, from the appeai-ance of a chUd, as to its 
robustness at birth, whether it would be 
subject to convulsions. Inward fits is a term 
frequently used by uneducated or less dis- 
criminating persons. It is frequent among 
the Irish. The term is by them applied to 
different kinds of convulsions. There is a 
form of fits which appears to be character- 
ized by spasms of the heart. It is sometimes 
followed by complete xecoYQry, sometimes by 
death. Some internal malformations occa- 
sionally prove fatal to children, at the end of 
several days after birth. Among these are 
obstructions in different parts of the alimen- 
tary canal. These would not be likely to- 
cause sudden death. Other internal mal- 
formations might, and might not be attended 
with convulsions. There are cases where 
cluldren lie torpid, in a state resembling 
death. The symptoms of pueiTperal mania 
vary very much, from violence to simple 
wandering. This form of mania may take 
all the symptoms of other mania. It lasts- 
sometimes, but rarely through life— some- 
times for weelis and months. Still more rare 
are cases lasting for about twenty-four hours. 
The causes of this mania cannot be assigned 
with any certainty, with the exception of 
pregnancy. Nursing by a woman with an 
older child would not usually be considered 
dangerous. There exists a strong prejudice 
against it, however. 

[Dr. Walter Channing. Puerperal fever 
arises from a great variety of causes, such as 
inflammation of the bowels, inflammation of 
the uterus, and other kinds of excitement. 
Dr. Channing described the symptoms and 
course of this fever at some length. The wo- 
man is apt to lose her interest in her child, 
and is absorbed in the contemplation of her 
own sufferings. There is then an entire ab- 
sence of maternal feeling. 

[Cross-Examined. I cannot say that the ex- 
istence of diseased placenta in the mother, 
would naturally occasion convulsions in the 
child. 

[At this stage of the cause, Mr. Dexter, up- 
on a suggestion of STORY, Circuit Justice,, 
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proposed to the prisoner's comisel, that the 
■cause should be submitted to the jury with- 
out argument, upon the charge of the judge, 
It appearing, from the nature of the evidence 
adduced in behalf of the defendant, that a 
conviction could not probably be had. To 
this proposition the prisoner's counsd. as- 
sented. All the witnesses on the part of the 
prisoner were not examined.] 2 

STORY, Circuit Justice, in his charge to 
the juiy, adverted to the evident facts that 
the woman was not in her right mind, and 
tliat her answer that she had eat her child 
■showed that her reason was not in opera- 
tion for any useful purpose. He also com- 
mented upon the absence of any motive for 
the crime, the previous- sickness, weakness, 
lever, and excitement of the prisoner, the 
probability that her mind' was diseased, her 
•situation' among the deck passengers on 
board a steamboat in the night, poor, desti- 
tute, and friendless, the doubt whether the 
<;hlld was not dead before it was thrown 
overboard, and the burden upon the govern- 
ment to make out the case beyond a reason- 
able doubt; and intimated very decidedly 
that there was no ground for convicting the 
prisoner. ' 

The jury, without leaving their seats, ren- 
■dered a verdict of not guilty. 
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UNITED STATES v. HIGHLBYMAN. 

C22 Int. Rev. Rec. 138; 8 CM. Leg. News, 244.] 

District Court, W- D. Missouri. 1876. 

Internal Revende Collectors — Extortion — 
Special Tax. 

1. The defendant was an ex-revenue collector; 
the charge was extortion, and the court dwells 
specially upon the guilty knowledge which the 
officer should have, in order to warrant a con- 
viction on the charge of extortion; that by the 
use of the word "knowingly," something more 
is meant than vvhat is implied, in the legal 
presumption that et^ery man must know the 
law. 

2. A petson who carries on business, requir- 
ing the payment of a special tax, without hav- 
ing paid the same, though violaiing the law, is 
not a delinquent within the meaning of the 
law, of whom, when he makes payment of his 
tax, mileage can be collected. 

[This was an indictment against Samuel 
I/. Highleyman.] 

2 [From 7 Law Rep. 361.7 



(Case No. 15,361) U. S. v. HIGHLEYMAN 

J. S. Botsford, U. S. Dist Atty., and M. 
T. C. Williams, Asst. U. S. Atty. 

Horace B. Johnson, George G. Vest, and 
M. J. Learning, for defendant 

KREKEL, District Judge (charging jury). 
The indictment which you are considering, 
is drawn under section 3169 of the United 
States statute, and provides that "every of- 
ficer or agent appointed and acting under 
the authority of any revenue law of the 
United States * * * who knowingly de- 
mands othqr or greater sums than are. au- 
thorized by law, or receives any fee, com- 
pensation or reward except as by law pre- 
scribed * « * shall be punished," etc. 
About the defendant having been a revenue 
officer when he collected the several amounts 
charged in the indictment as having been il- 
legally collected by him, there is no dispute. 
The language of the law is, who knowingly 
demands or receives any greater sum than 
he is entitled to by law. By the use of the 
word "knowingly" something more is meant 
than what is implied, in the legal presump- 
tion that every man must know the law. In 
order to find th-e defendant guilty of demand- 
ing or, receiving greater sums than he was 
entitled to under the law, you should be 
satisfied that he knew he was violating the 
law, and the fact that he demanded or re- 
ceived the several amounts charged in the 
indictment, is not of itself sufficient to sus- 
tain the indictment. You must arrive at his 
knowledge from the facts and circumstances, 
testified to in the ease. The law does not 
authorize the collection of fines, penalties 
or cost, from a tax-payer, until he is de- 
linquent. By a delinquent, is meant a tax- 
payer to whom notice has been given, and 
demand made of the tax due from him. A 
person who carries on business requiring the 
payment of a special tax, without having 
paid the same, though violating the law, is 
not a delinquent within the meaning of the 
law, of whom, when he makes payment of 
his tax, mileage can be collected. If you 
shall be satisfied from the evidence, that the 
defendant, Highleyman, while proceeding 
through his collection district, either by ac- 
cident, or on inquiry, learned that the per- 
sons named in the indictment were doing 
business without having paid the special tax 
required by law, and he collected of them, 
or undertook, upon payment of the tax, to 
procure for them their stamps, he was not 
entitled by law to charge them mileagei and 
any amount demanded and received by him 
was illegal. In order to ascertain whether 
the defendant knew such , collections to be 
illegal, you wUl carefully consider all said 
and done by him at the time, as well as aft- 
erwards, regarding the collections. The law 
requires all deputy collectoirs who collect un- 
der distraint warrants, to return such war- 
rants with the amounts collected thereon, in- 
cluding all costs, fines and penalties, to the 
collector. If you shall find from the evi- 
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dence either that the defendant had no dis- 
traint-warrant at the time of making the 
collections, or that he failed to return the 
distraint warrant to the collector as required 
hy law, this is evidence which may he con- 
sidered by you, in arriving at the knowledge 
defendant had of the nature of the collec- 
tion made by him. You will, however, make 
up your verdict from the whole evidence in 
the ease. You are the judges of the credi- 
bility of the witnesses, and it is with you 
to give what weight you will, to the testi- 
mony of every witness. You must be satis- 
fied, without a reasonable doubt of the de- 
fendant's guilt. If you have such a doubt 
arising upon the facts and circumstances 
testified to in the case, you should acquit. 
Your duty is to find upon each count of the 
indictment, guilty or not guilty, except the 
first, which has been dismissed. 

After an absence of about two hours, the jury 
returned a verdict of guilty on one count, there 
being four in the indictment. 



Case No. 15,362. 

UNITED STATES v. HIGNERA. 

[1 Oal. Law J. 372.] 

District Court. N. D. California. Nov, 2o, 
1861.1 

Mexican Land Gbants — Looatios or Lines — 
Objections to Sorvet. 

This was a claim by Antonio Hignera and 
others, heirs of Jos6 EBgnera, claimants for 
Los Tularcitos, described by boundaries; 
granted October 4, 1821, by P. V. de Sola to 
Jos6 Hignera; claim filed April 1, 1852; con- 
firmed by the commission November 28, 1854; 
and appeal dismissed December 12, 1856, — 
containing 4,394.35 acres. 

OPINION OF THE COURT. In 1821, Jose 
Hignera obtained from Governor Sola an or- 
der that he be put in possession of a tract 
of land which he had applied for under the 
name of "Los Tularcitos." Possession was 
accordingly given to him by Luis Peralta, 
whose report and description of the tract 
measured are found in the expediente. In 
1839, Hignera petitioned Governor Alvarado 
for ratification of the grdnt made by Sola, 
together with an augmentation, as represent- 
ed on the diseno aimexed to his petition. 
This application was granted by the govern- 
or, but the formal title does not appear to 
have been issued. The decree of the board 
confirming the claim was founded on the 
order of Alvarado. In their opinion they 
state: "On examination we are satisfied that 
the decree of Alvarado must be construed to 
be a recognition of the right of the grantee 
previously existing in the premises claimed 
under Sola's grant as well as a grant of 
the augmentation solicited. Both are em- 

1 [Affirmed in 5 Wall. (72 TJ. S.) 827.] 
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braced in one description and delineated on 
the same map, which was presented with the 
petition to Alvarado, and now constitutes a 
part of the expediente, without giving any 
description to distinguish the poi'tion of the 
premises claimed under Sola's decree from 
that solicited as an addition." The claim 
was accordingly confirmed to the land de- 
lineated on the diseno, oral testimony being 
received to explain by evidence of the actual 
occupation, and generally recognized boun- 
daries of Hignera's rancho, such indications 
of the diseno as were uncertain or obscure. 

The appeal from the decree of the board 
having been dismissed, a survey was made 
by the surveyor-general, which is now 
brought into court on objections filed on the 
part of the claimant. The only question 
presented relates to the location of the east- 
ern boundary of the tract. On the part of 
the United States it is contended' that the 
survey properly bounds the land by the 
range of hills which separate the valley of 
the Tularcitos and the plain to the west of it 
from the valley of the Calaveras, while the 
claimants maintain that this last-mentioned 
valley should be included, and the eastern 
line run between certain points on the sierra 
beyond it. 

In ascertaining the true boundaries of the 
land conceded to Hignera, it is evident that 
the diseno presented by him to Alvarado is 
our chief, if not our only, guide. Neither 
his original petition to Sola, nor the order of 
the latter, nor the petition to Alvarado, nor 
the concession that followed, mention any 
boundaries, or even the extent of land grant- 
ed. The measurement made by Peralta, un- 
der Governor Sola's order, which might have 
enabled us to identify the tract of which 
Hignera was originally put in possession, is 
wholly unintelligible. It merely states that 
he, Peralta, gave possession of the tract 
called "Tularcitos," to Jos6 Hignera, "desig- 
nating for him on the south, 600 varas; on 
the north, the same; on the west, 1,400 va- 
ras; and on the east, 6,050 varas,— which 
ambit embraces the said tract De los Tular- 
citos." No beginning point is mentioned, 
and it is evident that lines of the lengths 
designated cannot be connected so as to en- 
close any parcel of land. We must there- 
fore look to the diseno, which represents as 
well the tract originally conceded as the 
augmento, solicited of Alvarado, to ascer- 
tain the, boundaries. Nor ought parol testi- 
mony as to the boundaries as claimed by 
Hignera, or as understood by his neighbors, 
be received to extend the tract beyond the 
limits designated in the diseiio. . On the 
north and sou^, the rancho of Los Tularcitos 
was bounded by lands of other proprietors; 
but on the east there was no colindante, and 
the cattle of Hignera might have roamed 
without molestation far beyond the boun- 
daries of the lands really conceded. The 
fact, then, that rod.eos were given, and even 
I a house built in the Calaveras valley by 
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Hignera or his sons, though not without 
some significance, is yet far from conclu- 
sive as to the true limits of the grant. Nor 
should it have any weight whatever, except 
as explaining and making clear what may 
be obscure in the indications of the disefio. 

The diseuo represents a tract of land lying 
between two arroyos, which issue from a 
range of hills on the east; on the north is 
the Arroyo de Calera; on the south; that of 
lios Coches. On the west, the land is bound- 
ed by the Ai-royo de la Penitencia. The 
identity of these streams is not disputed, al- 
though but one of them has its name in- 
scribed upon it on the diseiio. On the diseno 
are also represented the houses of Hignera 
and of Alvisu, the former on the Calera and 
the latter on the Coches; and both situated 
at the base of the hills, a little below the 
points where the streams emerge into the 
open plain. A short distance above the 
base of the hills, and about midway be- 
tween the northern and southern boundaries, 
there is marked on the diseiio the word, 
"Tularcitos," and a small square, inscribed 
"Vina"; while, still higher up, and in what 
is apparently intended to represent a nar- 
row valley, a "Sausal" and a "Fosa" are 
designated. Beyond this, in a range of hills 
to the east, is a solitary tree, marked 
"Ohemisal," and along the base of the ridge 
the word "Calabera" is written. 

It is contended by the claimants that the 
narrow valley represented on the diseno is 
the valley of the Calaveras creek; and that 
therefore the eastern boundary is the ridge 
of the main sierra beyond that stream. The 
only indications of the disefio which might 
seem to support this view, are the positions 
of the Tularcitos and the Vina, at the base of 
the first range of hills, and the word "Cala- 
beras" on the second range. If the spot 
marked "Tularcitos," in green crayon, on the 
map of Stratton, were clearly shown to be 
identical with the Tularcitos of the diseno, 
there might be some reason to contend that 
the valley represented on the diseno as 
lying to the east of it, and beyond an inter- 
vening range of hills, must be the valley of 
the Calaveras. For the place marked "Tu- 
larcitos," on Stratton's map, is situated at 
the base of a range of hills which forms the 
western boundary of the Calaveras valley. 
The valley, therefore, represented on the 
diseiio as lying to the eastward of those, 
might well be supposed to be the valley of 
the Calaveras, for none other exists. 

I think it sufficiently established by the 
evidence that at the point marked "Tular- 
citos" on Stratton's map some houses were 
erected, and, perhaps, some cultivation made 
by Hignera. It is also shown that there 
exist at the place some tulares and a small 
lagoon. But it nevertheless appears to me 
plain that this place was not the one intend- 
ed to be represented on the diseiio. The 
tract delineated on the diseiio is a rectangu- 
lar piece of land, of which about two-thirds 



is plain or level land, and one-third hilly 
or broken. The topographical map of Strat- 
ton accurately exhibits the line where the 
hills begin, towards the eastern portion. It 
also, indicates the points where the creeks 
issue from the hills, a.nd the houses of Al- 
visu and Hignera, which still exist upon the 
ground. They are situated, as before re- 
marked, on the level land, but immediately 
at the base of the first hills, and at or very 
near the points where the creeks come down 
into the plain. 

The position of tliese houses, as shown 
on the topographical map, precisely corre- 
sponds with their position as indicated on 
the diseiio, and it serves to identify with 
entire certainty the range of hills at the 
base of which the diseno represents them 
as situated. That range is, beyond doubt, 
the first hills which rise from the plain to 
the east. The "Tularcitos" of the diseuo is 
represented as situated at a short distance 
to the east of the base of this range, about 
midway between the creeks, and very little 
to the eastward of a line drawn between 
the houses. But liie point marked in green, 
"Tularcitos," on Stratton's map, in no re- 
spect corresponds to these indications. It is 
situated at a little more than one-fifth the 
distance between the -creeks, and far to the 
eastward of the base of the first hills, or of 
a line drawn between the two houses. No 
inaccuracy which we can attribute to the 
draughtsman of the diseno will justify us 
in supposing that by the Tularcitos , of the 
diseiio the "Tularcitos" of Stratton's map 
was intended to be designated. But, near 
the base of the first hills, about midway be- 
tween the creeks, and a little to the east- 
ward of a line drawn between the houses, 
a laguna and tulares are found in all re- 
spects corresponding to the position of the 
"Tularcitos" of the diseiio. It cannot, I 
think, be doubted that these latter were 
intended. 

Reliance is also placed on the word "Cal- 
abera," as indicating the Calaveras valley. 
But it is impossible to regard the narrow 
valley or level place between the hills rep- 
resented on the diseno as intended to des- 
ignate the valley of the Calaveras, situated 
far to the eastward, and through a part of 
which flows the large stream called th6 
Calaveras river. No such stream is rep- 
resented on the diseno, and if the hills 
marked on the diseno as lying to the east- 
ward of the small valley were intended for 
the sierra, which lies beyond the Calaveras 
valley, we must suppose a mistake as to 
the situation of that valley, and its extent, 
'to have been committed, which is hardly 
conceivable. The whole extent of hilly land 
represented on the diseno, from the base 
of the hills at which the houses are situated 
to the extreme eastern poi'tipn of the map, 
is not quite one-half the distance from the 
Penitencia creek to the commencement of 
the hills; in other words, about two-thirds 
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of the tract is level land to the west, and 
one-third hilly land to the east. 

But, if the hills of the diseiio are the range 
of mountains beyond the Calaveras valley, 
the level land will constitute but little more 
than one-quarter of the whole tract; three- 
quarters of it lying to the east of the first 
hills and of the houses. Such a mistake is 
too gross to have been committed even by 
the draughtsman of a Mexican diseno. But 
it is shown in evidence that the name "Cala- 
bera" was applied to a high peak in the 
range of hills between the Calaveras val- 
ley and the plain, and situated directly on 
the eastern side of a small valley, lying 
between the first and second range of hills, 
which was undoubtedly intended to be rep- 
resented on the diseiio. In this valley are 
the remains of a willow thicket or "sausal," 
entirely corresponding in situation with the 
spot marked "Sausal" on the disefio; while, 
in the Calaveras valley beyond no similar 
thicket is found. But the most conclusive 
indication is the "ehemisal," or lone ti-ee, 
marked on the diseno, as situated on • the 
hills to the eastward of the small valley. 
This tree, which is a noted and conspicuous 
landmark for miles around, is identified 
with great certainty, and its position deter- 
mines beyond dispute, what range of hills 
was intended to be represented on the 
diseno. 

In the map of the pueblo lands of San 
Jose, which is evidently prepared with un- 
usual care and skill,- the same tree is repre- 
sented as standing on the eastern boundary 
line of Hignera, while behind it, and be- 
yond the ridge on which it stands, the 
"Plan de las Calaberas," or plain of the 
Calaveras, is distinctly delineated. The in- 
dication, therefore, afforded by the position 
of the ehemisal, appears to me conclusive. 
For the diseno plainly represents it as sit- 
uated on the hills to the eastward of the 
small valley delineated upon it. It is found 
to the eastward of a small valley in the 
hills, but far to the westward of the valley 
of the Calaveras. The valley intended to be 
represented cannot, therefore, be the valley 
of the Calaveras. 

The decree of the board confirmed the 
claimants to a tract of land the description 
of the boundaries of which were derived 
from the diseno, and the testimony of wit- 
nesses produced by the claimants them- 
selves. Those boundaries are described as 
"beginning at the back side of the principal 
house on said rancho at the foot of the hill; 
running thence northwardly to a lone tree 
on the top of the sierra (known as a land- 
mark); thence east, along the sierra to the" 
line of the land known as the 'Rancho of 
Jos6 M, Alvisu,* " etc. 

The courses of these lines are evidently 
incorrect, probably through a clerical error. 
If'or a line from the house to the tree will 
run in a nearly easterly direction; and a 
line along the sierra, from the tree to the 



land of Alvisu, will run in a southerly or 
southeasterly direction. But the location of 
the lines intended by the decree cannot be 
mistaken. The first is to be run from Hig- 
nera's house to the tree, and the second 
from the tree along the sierra, and at right 
angles to the first line, to the lands of Al- 
visu. A line run east from the tree would 
merely be the production of the first line. 
It would not "run along the sierra," but 
over it. Nor would it reach the lands of 
Alvisu, which lie to the south. 

It is clear that the board intended to fix 
the boundaries precisely as they have been 
established in the official survey. No appeal 
was taken from this decree, and in approv- 
ing the survey there is given to the claim- 
ants the very tract confirmed to them by 
the decree of the board, founded on their 
own testimony, and with which, at the time, 
they seem to have been entirely satisfied. 

[NOTE. Upon rehearing, the decree confirm- 
ing the official survey was affirmed. Case No. 
15,363. The claimants then took an appeal to 
the supreme court, where the decree was finally 
affirmed. 5 Wall. (72 U. S.) 827.] 



Case KTo. 15,363, 

UNITED STATES v. HIGNERA. 

[1 Cal. Law J. 387.] 

District Court, S. D. New York. June 24, 
1862. 

Mexican Land Gbakts— Objections to Sdrvet 
— Evidence. 

[Claim of the heirs of Jose Hignera. On 
rehearing of objections to official survey.] 

The official survey having been brought 
into court on objections filed by the claim- 
ants, the cause was at the last term heard, 
and a decree entered approving the survey. 
[Case No. 15,362.] A rehearing having been 
granted, the cause has been reargued and 
submitted for decision. 

BY THE COURT. I have attentively con- 
sidered aU that is urged in the brief of the 
counsel for the claimants, but have failed 
to perceive any reason to doubt the cor- 
rectness of my former opinion. It is urged 
in the brief referred' to that the survey ap- 
proved by the court is not in accordance with 
the decree of the board. The decree is as 
follows: "Beginning at the back side of the 
principal house on said rancho, standing at 
the foot of the hill, and running thence north- 
wardly to a lone tree on the top of the sierra 
(which tree is known as a land-mark), thence 
east along the sierra to the line of the land 
known as the rancho of JosS Maria Alvisu. 
thence southerly along the west line of said 
Alvisu's rancho till it intersects the Arroyo 
de la Peniteneia, thence up said arroyo to 
an estuary, and from this point to the place 
of beginning." 

It is evident that, in this description, the 
courses of the lines have been mistaken. 
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From the back of the house to the lone tree 
the course is not north, but very nearly- 
east; the line along the sierra is south, and 
the line of the rancho of Alvisu is west. 
The description in the decree was evidently 
taken from the deposition of Doua Carmen 
Oibrian de Bemal, who has fallen into the 
same error. The lone tree mentioned is ob- 
viously the tree represented on the diseiio, 
and also on the map of the pueblo lands of 
San Jos6. It is referred to by nearly all the 
witnesses as a noted land-mark, and is de- 
scribed by Mrs. Bemal as visible from Hig- 
nera's house on the plain. There can be no 
doubt as to the identity of this tree. It 
stands in a nearly due east direction from 
the house. It is clear that the second line 
was intended to be run at right angles to the 
first It is described as running "east along 
the sierra to the line of Alvisu." But the 
direction of the sieri-a is north and south, 
and the rancho of Alvisu lies immediately to 
the south of that of Hignera. If, therefore, 
the second line be run "east," as the decree 
directs, it will not be at right angles to the 
first line, which terminates at the lone tree, 
but will be the production of it; nor will it 
run "along the sierra," but across it; nor 
can it reach the line of Alvisu. It is clear 
that "south" should be substituted for "east" 
in the description of this line. The same er- 
ror occurs in the description of the third 
^ line. It is described as running "southerly 
along the line of Alvisu's rancho till it in- 
tei-sects the Arroyo de la Peniteneia;" but 
the line of Alvisu is west from the sierra 
to the Peniteneia. On a southerly course 
the Peniteneia could not be reached. The 
tme course of the line described, and which, 
having been settled at an early period by 
agreement between Hignera and Alvisu, is 
not disputed, is from east to west. 

Correcting, then, this obvious error in the 
courses of the lines described in the decree, 
it would seem that it describes the limits of 
the tract intended to be confirmed with en- 
tire precision. 

It is suggested in the brief of the counsel 
for the claimants that the lone tree known as 
a land-mark, mentioned in the decree of the 
board, is not the lone tree visible from the 
plain and identified by the witnesses. But 
there seems to be no foundation for this idea. 
The only lone tree spoken of by the witnesses 
is that on the first range of hills. It is evi- 
dently the one referred to by Mrs. Bemal as 
visible from Hignera's house. It is repre- 
sented on the map of the pueblo lands of 
San Jos5 as forming the boundary mark on 
the northeastern comer of the extensive tract 
claimed by that pueblo. It is not pretended- 
that any lone tree, known as a land-mark, 
is found on the range of hills beyond the 
Calaveras valley, nor is the survey contend- 
ed for by the claimants bounded by any such 
tree. On the contrary, it runs to a rock call- 
ed the "Piedra Azul," not mentioned in the, 
grant, diseSo, or decree. It is incontestible ! 



that the tree referred to in the decree is that 
spoken of by almost all the witnesses, and 
especially by Mrs. Bemal, on whose deposi- 
tion so much reliance is placed by the coim- 
sel for the claimants. 

But it is, said that the board evidently in- 
tended to include the Calaveras valley in the 
tract, and to designate some other tree than 
that spoken of by the witnesses, because the 
northern line is described as extending to a 
lone tree "on the top of the sierra," and the 
eastern line as running thence "along the 
sierra,"— the term "sierra," it is said, plain- 
ly referring to the range of hills .beyond the . 
Calaveras valley. It seems to have been 
forgotten that Dona Carmen herself de- 
scribes the lone tree in the chemisal precise- 
ly in the language of the decree, viz. As on 
the "top of the sierra"; and this tree, she 
says, was visible from the plain. Several 
witnesses have testified that the first range 
of hiUs was always called "cerros," and 
never "sierra." But a conclusive answer to 
this testimony is found in the fact that, in 
the diseno of the adjoining rancho of Alvisu, 
the same range of hills, with the houses of 
Hignera and Alvisu at its foot, is unmis- 
takably delineated and described "Sierra AI- 
°ta." 

That the tree spoken of by DoSa Carmen 
was the one situated on the first tange of 
hills is impliedly admitted by the counsel 
for the claimants, for he contends that Mrs. 
Bernal testifies that the line ran past this 
tree to the sierra on the other side of the 
Calaveras vaUey. As the language of the 
decree is almost an exact transcript of that 
used by Mrs. Bemal, in her deposition, it is 
impossible to suppose that the board did not 
refer to the same tree as that mentioned by 
her, especially as no other lone tree, known 
as a land-mark, is spoken of by any of the 
witnesses. 

It is clear, then, from the terms of the de- 
cree, that the line could not have been in- 
tended to be run past or beyond the tree in 
the same direction. The course of the first 
line is described as "north to the tree," and 
the second line is to be run "thence east, 
along the sierra, to the line of Alvisu." The 
direction by compass is erroneously given, 
as has already l6een explained, but the in- 
tention obviously is to draw the second line 
at right angles to the fiorst. It could not have 
been meant to be merdy the production of 
the first. For, in that case, it would not mn 
along the sierra; nor could it ever reach the 
line of Alvisu. 

I confess myself unable to perceive how, 
after ascertaining the lone 'tree mentioned in 
the decree of the board, the survey caai be 
made under that decree in any other manner 
than by running from the tree south, along 
the sierra on which it is situated, to the line 
of Alvisu. This decree was obtained by the 
claimants. It has been accepted by them as 
final- It defines the boundaries of the tract 
with great precision; and it would seem un- 
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reasonable to permit them now, in a proceed- 
ing to ascertain the correctness of a survey 
xmder that decree, to disregard it entirely, 
and to establish new boundaries, by which 
the extent of the tract will be more than 
doubled. 

But it is said that the deposition of Mrs, 
Bernal, on which the decree was evidently 
founded, shows that the northerly line was 
continued past the tree, and beyond the val- 
ley of the Calaveras. THie answer already 
given to this suggestion would seem to be 
sufficient, viz. that the board clearly adopt- 
ed the tree as a comer, and not as an object 
in the line of the northern boundary. But, 
on referring to the deposition of Dona Car- 
men, it is by no means apparent that the line 
described by her is that contended for by 
the counsel. She states that Hignera pointed 
out to her Kis boundaries. That the line run 
from the back of the house to the lone tree; 
from that tree to the other side of the Cala- 
veras; and from beyond the Calaveras, by 
the rear of Alvisu's house, to the Arroyo de 
la Penitencia; thence to an estuaiy, and 
thence to the point of beginning. It appears 
that in the first range of hills is a noted peak, 
of a conical shape, known as the *'Cerro de, 
la Calabera, ' or de las Calaberas. If, from 
the tree the line be run, as directed in the 
decree, along tlie sierra to the line of Alvisu, 
it will pass not far from this peak. I think 
it most probable that this "Cerro de las Cala- 
beras," and not the valley, was referred to 
by the witness. If she meant that the line 
was to continue in the samQ direction from 
the tree across the valley of Las Calaveras, 
to the sierra beyond, she wholly fails to indi- 
cate the eastern boundary of the tract; and 
yet it is evident that she meant to describe 
boundaries which would enclose it on aU 
sides. "From beyond the Calaveras," she 
says, "the line continues down by the rear 
of Alvisu's house to the Penitencia." But 
this line is parallel, or nearly so, to the line 
from Hignera's house to the tree; and if 
the line which extended beyond the Cala- 
veras is this latter line produced, it is evi- 
dent that no eastern boundary whatever is 
mentioned. 

It seems clear to me that, the witness, like 
the board, intended to describe a line run- 
ning from the tree to Alvisu's line; and thence 
along that line to the Penitencia, forming, as 
she says, a tract somewhat like a parallelo- 
gi-am. That such was her meaning is ap- 
parent from her answer to the fourth cross 
interrogatory. When asked to state particu- 
larly each land-mark of the boundaries form- 
ing the ranchos, she says: "From the tree I 
have mentioned, all along the top of the sier- 
ra;'* precisely as described in the decree. She 
does not say: "From the tree across the 
sierra, on which it is situated, across the val- 
ley of the Calaveras to the sierra on the op- 
posite side." 

The report by Peralta of the judicial meas- 
urement made by him, under the order of 
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Sola, has been referred to as showing that 
Hignera's possession extended across the 
Calaveras valley. Admitting the view taken 
by counsel with regard to that measurement 
to be correct, and that Peralta laid off a tract 
1,200 varas wide, by 7,450 varas in length, it 
is highly improbable that the lines were run 
in the directions stated by him; that is, 7,- 
450 varas from east to west, and 1,200 varas 
from north to south. The place to be measur- 
ed was, as Peralta declares, "Los Tularcitos." 
The Tulareitos is a narrow valley, i-unning 
nearly northwest and southeast. Its width 
is not far from 1,200 varas, while its length, 
as shown on Stratton's topographical map, is 
considerably .more than a league. It would 
seem, therefore, that this must have been the 
place measured off by Peralta. It is in the 
highest degree improbable that, under the 
name of Tulareitos, he intended to give pos- 
session of a long and narrow tract, nmning 
neai-ly at right angles to the little valley 
known as the "Tulareitos," with no natural 
boundaries on any side, and ruiming over the 
hills and across another valley a distance of 
nearly a league and a half; while its width 
was less than one-fourth of a league. The 
fact that Peralta says he measured 7,450 
varas from west to east only proves that he 
feU into the same error as that committed 
by the draughtsman of Hignera's diseiio, by 
many of the witnesses, and even by the board 
itself. 

But, if Peralta measured from the point of 
beginning 1,400 varas to the northwest, and 
6,050 to the southeast, we can understand 
the origin of the dispute between Hignera 
and Alvisu, and which, at the governors 
suggestion, was amicably arranged by the 
adoiition of an agreed line; whereas, if the 
tract of Tulareitos was measured by Peralta 
from west to east 7,450 varas, by only 1,200 
varas' in width, it could not hav^ encroached 
on the limits of Alvisu. 

It is unnecessaiy to recapitulate the vari- 
ous reasons presented in the former opinion 
of this court for the conclusion that the nar- 
row valley represented on the diseno is not 
the valley of the Calaveras. The most im- 
portant is the fact that the lone tree is repre- 
sented as situated on the east and not on the 
west side of the valley,— clearly indicating 
the valley to be on the west of the range on 
which the lone tree stands. 

It is strenuously urged by the counsel for 
the claimant that the court, in seeking to 
reconcile the indications of the diseiio, has as- 
sumed, without proof, that the Tulareitos of 
the diseiio is not intended to indicate the val- 
ley of that name- It was not supposed by 
•the oourt that the place called "Tulareitos," 
which was measured off to Hignera, and 
where he built his houses, was any other than 
the long and narrow valley heretofore de- 
scribed. But from the representation of the 
diseno of a small square inscribed "Vina," 
near which the word "Tulareitos" is written, 
without any apparent attempt to indicate a 
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valley, it was supposed that the spot intend- 
ed Tvas probably tbat marked "Tulareitos" on 
Stratton's map, where tulares are in fact 
found, and which corresponds, in its relative 
position, with regai'd to the houses of Alvisu 
and Hignera, and other objects represented 
on the diseiio, much more nearly to the place 
inscribed "Tularcitos" than does the valley 
to which that name belonged. 

In the petition of Hignera for a ratification 
of the Sola grant, and for an augmento, he 
says that he has obtained a grant for "the 
place called 'Tularcitos,' and also the posses- 
sion, and, wishing to procure the approbation 
and ratification of the same, together with 
the augmento, as represented in the map an- 
nexed," etc. The possession obtained by him 
was, as we have seen, of a tract 7,450 varas 
long by 1,200 wide, and this was known as 
the place called "Tularcitos," The augmento 
desired was to be on the plain towards the 
bay, and the map represented both tracts. 
It is highly improbable that he should not 
even have attempted to represent on his 
diseiio the valley of Tularcitos, which had 
been measured off to him, and in which he 
resided, but contented himself with writing 
the word "Tularcitos" at a place where the 
diseiio affords no indication of the existence 
of a valley, and which appears to be part of 
the hills. On the map of the lands of San 
Jose, which embraces a very large region of 
country, the small valley of the Tularcitos 
is distinctly delineated. It is hardly con- 
ceivable that its owner, who resided in it. 
should have whoUy neglected to represent it 
on a diseiio on which he professed to indicate 
the land he solicited. But it would be quite 
natural for him to inscribe with the name 
"Tularcitos" the patch of tulares which 
Stratton's map shows is found in nearly the 
exact position of the "Tularcitos" of the di- 
seSo. If this view be correct, the valley to 
the east of the place marked "Tularcitos" is 
evidently the Tularcitos valley which had 
been granted to Hignera, and which, in size 
and relative jwsition, it represents with some 
accuracy, — the "chemisal," or lone tree, being 
found on its eastern side, and the word "Cala- 
bera," indicating the cerro of that name, also 
situated on its eastern side. But if this val- 
ley be intended to represent the Calaveras 
valley, the diseiio is almost in this respect as 
inaccurate as it is in its representation of the 
Tularcitos valley, by a small square figure 
marked "ViSa," near which the word "Tular- 
citos" is written. 

■ It is said that a stream is jiepresented on 
the diseiio as flowing through the valley, but 
it seems to me that the line of the base of 
the hills, and not a stream, is intended to be 
indicated; and the brook which flows through 
the Calaveras valley flows through its centre, 
and not at the base of the hills beyond it, as " 
the diseno represents, if the line in question 
be intended to indicate a brook. The diseiio 
represents the valley as closed in by the hiUs 
towards the north. But the Calaveras val- 



ley receives towards the north the consider- 
able stream called the "Calaveras River," of 
a much larger size than the brook which 
flows through the valley, but which is whol- 
ly omitted on the diseiio; and yet, if the 
survey contended for by the claimant be 
adopted, and the Piedra Azul taken as the 
northeastern comer, this stream must be 
crossed, and a considerable portion of it in- 
eluded within the tract. 

I shall refer but to one other consideration 
in support of the view I have taken. It is ad- 
mitted that the augmento solicited was to- 
wards the plain. The right, if any, to the 
Calaveras valley, must have been derived 
under the first grant of Tularcitos by gov- 
ernor Sola. The report, or informe, of Louis 
Peralta, shows that the land solicited by 
Hignera was within the domain of the pueblo, 
but that it might be granted. The boundaries 
of the land claimed by the pueblo are dis- 
tinctly delineated on the map so often re- 
ferred to. They embrace the Tularcitos val- 
ley, but not - that of the Calaveras. The 
boundary line is drawn from the lone tree 
south, along the crest of the first range of 
hills; while the "Plan de Calaveras" is.repre- 
sented as lying beyond it. 

If, then, the Calaveras valley composed the 
.larger portion of the Tularcitos grant, the re- 
port of Louis Peralta, by whom the posses- 
sion was given, the order to Peralta to make 
the petition known to the authorities of the 
pueblo, that their objections might be heard, 
were all founded on error; for almost all the 
tract was without the limits of the pueblo. 
It seems far more reasonable to suppose that 
the governor and officers of the pueblo knew 
where the tract solicited by Hignera was sit- 
uated, and that the place called "Tularcitos" 
was in fact within the limits of the pueblo. 
The subsequent augmento could not have 
been intended to enlarge the boundaries to- 
wards the east, for it is clearly proven that 
the extension asked for was towards the bay. 

On the best consideration I have been able 
to give to this case, I am satisfied that the 
opinion heretofore delivered was correct, and 
that the official survey should be approved. 

[The decree confirming the survey was af- 
firmed, on appeal of claimants, by the supreme 
court. 5 Wall. (72 U. S.) 827.] 



Case Wo. 15,364. 

UNITED STATES v. HILL et al. 

[1 Brock. 156.3 ^ 

Circuit Court, D. Virginia. May Term, 1809. 

Gkasd Jdkies — Presentment and Indictment — 
Powers of District Courts. 

1. An individual is presented by the grand 
jury, for a particular offence, and a bill of in- 
dictment for the same offence is sent to the 
grand jury, by the attorney for the IJ. S., 
which they find "A true bill." At a subsequent 
term of the court, the attorney enters a nolle 

1 [Reported by John W. Brockenbrough, Esq.l 



tJ. S. V. HILL (Case No. 15,364) 



[;26 Fed. Cas. page 316] 



prosequi. It seems: That the indictment was 
but an amendment of the presentment, that the 
presentment was embodied with the indictment, 
and perished with it. 

2. It has been the practice of the courts in 
tliis country, to take no notice of presentments, 
-on which the prosecuting attorney does not think 
proper to institute proceedings, and upon this 
principle, a motion to quash a presentment after 
a nolle prosequi entered, will be overruled. 

3. No act of congress confers on the United 
States' courts, the right to summon grand ju- 
ries, or describes their powers. The laws of 
congress have invested the courts of the U. S. 
with criminal jurisdiction, and since this juris- 
diction can only be exercised through the instru- 
mentali^ of grand juries, the jwwer to direct 
them results by necessary , implication. Hence, 
the powers of grand juries are eo-estensive with, 
and are limited by, the criminal jurisdiction of 
the courts of which they are an appendage. 
Hence, too, a presentment by a grand jury in 
-the circuit court of the U. S., of an offence of 
which that court has no jurisdiction, is coram non 
judice, and is no legal foundation for any prose- 
cution, which can only be instituted on the pre- 
sentment or indictment of a grand jury, to be 
carried on in another court, unless that court 
has no right to direct grand juries. But the 
district courts of the U. S. have that power, as 
completely as the circuit courts, to the extent 
-of their criminal jurisdiction. 

[Cited in U. S. v. Antz, 16 Fed. 122; Claw- 
son V. U. S.,,114 tJ. S. 487, 5 Sup. Ct. 954; 
Bx parte Wilson, 114 U. S. 425, 5 Sup. Ct. 
939.3 

[Cited in Heard v. Pierce, 8 Cush. 345 ^ 
Oshoga V. State, 3 Pin. 59; Territory v. 
Harding (Mont.) 12 Pac, 754.] 

On the 13th day of December, 1808, the 
grand jury presented 'John K. Hill and oth- 
ers, in this court, for a violation of the em- 
bargo laws of the United States, alleged to 
have been committed in March, 1808, by 
carrying the schooner Penelope into the 
port of St. Bartholomews, beyond the limits 
•of the United States, although cleared from 
the port of Tappahannock, in Virginia, for 
the port of Savannah, in- Georgia. On the 
following day, the attorney for the United 
States sent to the grand jury a bill of in- 
dictment, founded upon the said present- 
ment, which they found "A true bill." At 
the June term, 1809, the attorney for the 
United States entered a nolle prosequi, as it 
seems, for want of jurisdiction, as to the 
whole class of indictments, founded upon 
presentments for violations of the embargo 
laws, including the indictment against the 
-defendant Hill. A motion was then made 
■on behalf of the defendant, Hill, to quash 
the presentment of the grand jury, and a 
cross motion was made by the attorney for 
the United States, for an order to certi^ 
this presentment to the district courL 

MARSHALL, Circuit Justice. I shall not 
■quash the presentment for two reasons. 
1st. I am not certain, that the presentment 
lias at this time any legal existence. I am 
much inclined to the opinion, that the two 
presentments of the same offence, which 
•were made by the grand jury, the first on 
their own motion, which was informal, and 
the second, at the instance of the attorney 



for the United States, which is precisely the 
first presentment, corrected in point of form, 
are to be considered as one and the same 
act, and that the second is only to be con- 
sidered as an amendment of the first. If 
this be correct, the presentment was em- 
bodied in the indictment and perished with 
it. I am,, also, much inclined to the opinion, 
that the idea of a discontinuance, which was 
suggested at the bar, is correct. 2dly. The 
usage of this country has been, to pass 
over, unnoticed, presentments on which the 
attorney does not think it proper to insti- 
tute proceedings. This usage is convenient, 
because it avoids the waste of time, which 
would often be consumed in the inquiry, 
whether the court could take jurisdiction of 
the offence presented. I am not disposed 
to disturb it, unless strong reasons should 
require my interposition. Without deciding 
whether this presentment retains any legal 
force, I shall not quash it. 

A more material question grows out of the 
motion, for an order to certify this present- 
ment to the district court. This order is not 
essential to the verification of the present- 
ment The record, certified by the clerk, 
would be as authentic as if cei-tified under 
an ordei" of this court. The motion, there- 
fore, can only be made fov the purpose of 
conveying to the district court, the opinion 
of this court, that it is the duty of the judge 
below, to proceed upon the presentment or- 
dered to be certified to him. The order can 
be required for no other purpose,— indeed, 
this is the avowed purpose for which it is 
asked. Consequently, I ought not to make 
the order, unless it should be my opinion, 
that the presentment here is a legal founda- 
tion for proceedings in the district court. 
In making this inquiry, I shall, for the 
present, discharge from my consideration 
those subsequent events, which appear to 
me to make it at least doubtful, whether 
the presentment is at this time in such legal 
force as to communicate validity to proceed- 
ings now to be instituted on it, and shall 
treat the question as if the presentment had 
been made during the present term. The or- 
der is required by the attorney for the 
United States, for the purpose of facilitat- 
ing proceedings in the district court, against 
certain persons," charged with the violation 
of the embargo laws, and to obviate the ob- 
jections drawn from the 7th amendment to 
the constitution, which ordains, "that no 
person shall be held to answer for a capital 
or otherwise .infamous crime, unless on a 
presentment or indictment of a grand jury." 

Without meaning to indicate any opinion 
on the necessity of a presentment or indict- 
ment in this case, I shall inquire whether, 
if it be necessary, I can transmit this pre- 
sentment to the district court, as being, un- 
der the constitution, a legal commencement 
of a prosecution to be carried on .in that 
court It has been truly stated, that no pa- 
per, purporting to be a presentment, can, 
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in contemplation of the constitution and the 
law, be a presentment, unless made on oath. 
That circumstance is admitted to he essen- 
tial to its" legal efficacy. The oath of a 
grand juror is not, as has been supposed, 
to inquire into every ofEence against the 
United States which may be committed 
within the district, but to inquire into such 
as may be given them in charge, or may oth- 
erwise come to their knowledge, "touching 
the present service." Their oath, their pow- 
er, and their duty, are limited by the words, 
"touching the present service." We "are 
therefore to inquire what the service is 
which they are sworn to perform. 

It has been justly observed, that no act 
of congress directs grand juries, or defines 
their powers. By what authority, then, are 
they summoned, and whence do they derive 
their powers? The answer is, that the laws 
of the United States have erected courts 
which are invested with criminal jurisdic- 
tion. This jurisdiction they are bound to 
exercise, and it can only be exercised through 
the instrumentality of grand juries. They 
are, therefore, given by a necessary and in- 
dispensable implication. But, how far is 
this implication necessary and indispensa- 
ble? The answer is obvious. Its necessity 
is co-extensive with that jurisdiction to 
which it is essential. Grand juries are ac- 
cessaries to the criminal jurisdiction of a 
court, and they have power to act, and are 
bound to act, so far as they can aid that 
jurisdiction. Thus far, the power is im- 
-plied, and is as legitimate as if expressly 
given. To suppose the powers of a grand 
jury, created, not by express statute, but by 
the necessity of their aiding the jurisdiction 
of a court to transcend that jurisdictibn, 
would be to consider gi*and juries once con- 
vened, to be clothed with powers not con- 
ferred by law, but originating with them- 
selves. This has never been imagined. It 
follows then, that, in the general, the grand 
juries which are summoned to attend the 
courts of the United States, possess powers 
and duties co-extensive with the jurisdic- 
tion of the courts which they attend. Is 
there any thing which shall take the present 
case out of this. general principle? It is said, 
that xmder the constitution, the offender in 
this case can only be. held to answer on a 
presentment or indictment of a grand jury, 
and that by law, the prosecution can be car- 
ried on in the district court alone. Hence 
is inferred the liability of proceeding in .the 
district court, on a presentment made in 
this court. It will not be denied, that the 
legislature may enable grand juries to make 
presentments in one court, of offences to be 
prosecuted in another; nor will it be de- 
nied, that if these laws can be executed in 
no other manner, this power must be im- 
plied. But these admissions do not affect 
the present case. It is not pretended that 
this power is expressly given. If it exists, 
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then, it must be implied. It cannot be im- 
plied, unless it be necessary to the execution 
of the law. It is not necessary to the execu- 
tion of the law, unless the prosecution is- 
to be carried on in a court which has no 
power to inquire into offences, by a grand 
jury. But it is incontestable, that a district 
court possesses, in this respect, precisely the- 
same power with a circuit court. The pow- 
er, then, of inquiring into offences of which 
this court has no jurisdiction, is no mor& 
given by implication than by express words. 
It follows, that the presentment in this, 
case, was not within the oath, or the powe^^ 
of the grand jury, was corain non judice, 
and is no legal foundation for any prosecu- 
tion which can only be instituted on the pre- 
sentment or indictment of a grand jury. If,, 
departing from this course of reasoning, we- 
look for aid to the usages of other courts, 
we shall be brought, I think, to the same 
conclusion. 

In England, whence we derive our grand 
juries, T believe the idea has never been sug- 
gested, that the po.wer of the grand jury 
exceeded the jurisdiction of the court to^ 
which it is an appendage. In Virginia, I be- 
lieve the idea would be equally novel. There- 
is not only no case in either country in 
which proceedings have been instituted in 
one court, on a presentment or indictment,, 
found in a court having no jurisdiction of 
the offence, but there is no case on which 
proceedings have been instituted in one 
court, on a presentment or indictment found 
in another court. In Virginia, the countj" 
courts and superior courts have, in majiy , 
cases, concurrent jurisdiction. In those 
cases, a grand jury, either in the superior- 
or county court, may present the offence. 
The idea has never been suggested, that a 
presentment or indictment may be made 
in one court, and prosecuted in axtother.2 

It is well worthy of consideration, wheth- 

2 There is, however, one exception in Vir- 
ginia, to the universality of the position takem 
by the chief justice, that the presentment of a 
grand jury in one court, is no legal foundation, 
for a prosecution, against the individual else- 
where, and is an absolute nullity, so far as it 
exceeds the jurisdiction of the court in which 
it is made. In Virginia, the superior courts or 
law have no original jurisdiction in cases or 
felony, but it frequently happens, in the crim- 
inal practice of this state, that an individual 
is presented by a grand jury in a superior court 
for a felony, before he has been tried by an 
examining court of his county. In such cases, 
the law makes it the duty of the judge, in 
whose court the presentment is made, to issue- 
his warrant, directed to any sheriff or consta- 
ble, for apprehending the person so charged, 
and commit him to the jail of the county where 
the presentment charges the felony to have- 
been committed; and upon the apprehension 
and commitment of the individual, the jailor is 
required to notify some justice of the peace of" 
the fact, whose duty it then becomes to issue- 
lus warrant to the sheriff of his county, direct- 
ing him to summon an examining court as in 
ordinary cases. 1 R. C. c 169, § 20, p. 605 r.. 
Tate, Dig. p. 157, § 25. 
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er the "words of the constitution do not con- 
nect the presentment with the <Buhsequent 
proceedings, so as to make the whole one 
entire prosecution. "No person shall be held 
to answer for a capital, or otherwise infa- 
mous crime, unless on a presentment or in- 
dictment of a grand jury." Is it the indict- 
ment or presentment, he is to answer? I do 
not say that it is. Perhaps it is not. But 
if it be, how singular would be the proceed- 
ings which should commence in one court, 
especially in a court without jurisdiction, 
and be carried on in another, without being 
removed by those means provided by the 
law for transferring causes from one court 
to another? 

Motion to quash overruled, and the order 
to certify the presentment to the district 
court, refused. 



Case No, 15,365. 

UNITED STATES v. HILL, 

[1 Granch, O. 'O. 521.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1808. , 

COMPBTBXCT OF WITNESSES — SLAVES. 

A slave is not ?. competent witness against a 
free-born mulatto not subject to any term of 
servitude by law. 

[Cited in U. S. v, "Gray, Case No. 15,252,] 

Indictment for stealing a gold watch. The 
defendant [Peggy Hill] was a free-born mu- 
latto, not subject to any term of servitude by 
law. 

Mr. Jones, for the United States, offered 
Charity, a slave, as a witness against the 
prisoner. See U. S. v. Mullany [Case No. 
15,832]. In the case of U. S. v. Terry [Id. 
16,454], at June term, 1806, at Washington, 
and in the case of U. S. v. Shorter [Id. 16,- 
284], at December term, 1806, a slave was 
admitted as a witness for free negroes. 

But THE COURT (DUCKETT, Circuit 
Judge, absent), having more fully considered 
the Acts of Assembly of 1717, c. 13, and 1751, 
c. 14, § 4, were of opinion that a slave is 
not a competent witness against a free-born 
mulatto, not under a state of temporary serv- 
itude. It is also clear, that the slave can- 
not be admitted under the third section of 
the act of 1717. It cannot be implied, from 
the exclusion (in the second section) of slaves 
as witnesses against a white person, that 
they may be admitted against a free person 
of color; for the principles of the civil law, 
and of the laws of every country where 
slavery is tolerated, exclude them as wit- 
nesses against a free person. 

Mr. Hiort, for the prisoner. 

Verdict "Not guilty," 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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UNITED STATES v. HILLEGAS. 

[3 Wash. C. C. 70.] i 

Circuil Court, D. Pennsylvania. Oct. Term, 
1811. 

Officiai. Boxds — Internal Revenue Collectors 
— Powers op Secretary op Treasuuv— Re- 
lease OF Sureties — Giving Time. 

1. Debt on a bond, dated 19th of July, 1797, 
given by Michael Hillegas and others, to the 
United States, conditioned that Nichols, who had 
been appointed, in 1790, a collector of the inter- 
nal revenue in the district of Pennsylvania, shall 
faithfully execute the oflGice of collector of the 
internal revenue, and will account for, and pay 
over, what moneys he shall collect. 

2. A balance became due by Nichols to the 
United States, and, without the knowledge of 
the sureties in his official bond, he gave to the 
United States, bonds and mortgages, to secure 
the payment of the same, which were approved 
by the proper officers of the treasury, and by 
which the amount due to the United States, was 
agreed to be paid in sis, twelve, and fifteen 
months; one of which bonds was paid, and oth- 
ers were put in suit, by the district attorney of 
the United States., 

3. The United States, in their political capaci- 
ty, are a collective invisible body, and can only 
act by their officers, who constitutionally and le- 
gally administer ihe government, and by the 
agents duly appointed by them. 

[Cited in Minturn v. U. S., 106 U. S. 444, 1 
Sup. Ct. 408.] 

4. The secretary of the treasuiy, is the head 
of the treasury department, having the general 
direction, superintendence, and management, of 
the revenues of the United States, and the col- 
lection thereof. 

5. The rule of law is, that if a creditor, vrith- 
out the knowledge and consent of the surety, ex- 
pressly or tacitly yielded, give time to the prin- 
cipal, by enlarging the credit beyond the period 
mentioned in the contract, the surety is dis- 
charged, both at law and in equity; and this 
rule is applicable, as well to bonds with collat- 
eral conditions, as to bonds for the payment of 
money; and whether the arrangement is intend- 
ed for the benefit of the surety or not. 
[Cited in Tieman v. WoodrufE, Case No. 14,- 
028; U. S. V. Campbell, 10 Fed. 820; U. S. 
V. De Visser, Id. 658,] 
[Cited in Bank of Steubenville v. Leavitt, 5 
Ohio, 214; Braman v. Howk, 1 Blackf. 
394; Burke v. Cruger, 8 Tex. 66; Cunning- 
ham V. Wrenn, 23 Dl. 65; Veazie v. Carr, 
85 Mass. (3 Allen) 15; Watriss v. Pierce, 32 
N. H. 577.] 

This was an action of debt, on a bond ex- 
ecuted by Nichols, Eddy, and [Michael] Hill- 
egas, to the United States, dated 19th July, 
1797, in the penalty of 15,000 dollars; with 
condition, reciting that Nichols had been ap- 
pointed by the supervisor of the Pennsylva- 
nia district, in 1794, a collector of the inter- 
nal revenue, and the obligation to be void, 
if Nichols has faithfully executed, and shall 
faithfully execute the said oflSce, and ac- 
count for, and pay over, what moneys he 
shall collect, &c. Upon oyer, the defendant 

1 [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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plead performance generally, to wMeli the 
replication assigns as a breach, that he had 
collected, and had not paid over, to the su- 
pervisor, 27,345 dollars. Rejoinder, that he 
had paid; and issue. Second rejoinder, that 
Nichols being, on the 9th of June, 179S, in- 
debted to the United States, in the sum men- 
tioned in the replication for moneys collect- 
ed, did, on that day, execute and deliver to 
the supervisor, at his request, but for the use 
of lie United States, three bonds, payable in 
equal sums, at six, twelve, and fifteen 
months, to the amount of the said debt, with 
warrants of attorney to confess judgments, 
and also, a mortgage for securing the same; 
and that credit was extended to the said 
Nichols, for said balance, for the aforesaid 
terms of six, twelve, and fifteen months; 
which bonds and mortgage were given, and 
credit extended to said Nichols, without the 
knowledge or consent of the said Eddy or 
Hillegas, his sureties, by means whereof, the 
said sureties were discharged. Surrejoinder 
acknowledges that the said bonds and mort- 
gage were accepted by the United States, 
but, that the supervisor, in taking the same, 
acted without the directions or knowledge 
of the United States; that the same were 
not made and delivered by Nichols, at the 
instance and request of the United States; 
and that the United States did not enlarge 
the time of payment; but, that the supervis- 
or, in doing so, had acted without the knowl- 
edge or consent of the United States. To 
this an issue was taken. 

The facts were as follows:— Nichols was, in 
September, 1794, appointed, by the supervis- 
or, a collector; and in September, 1795, he 
was appointed, by the president, an inspect- 
or. At the time Nichols "gave the bond on 
which this suit was brought, he was indebt- 
ed to the United States upwards of 20,000 
dollars, as collector, and upwards of 6000 
dollars as Inspector. In May, 1798, the su- 
pervisor removed Nichols from his ofB.ce, as 
collector; and on the 28th of June, 1798, the 
president removed him from his office of in- 
spector. The above bonds, with warrants of 
attorney and mortgage, were given to W. 
Miller, who is styled supervisor; who de- 
livered over the mortgage to the district at- 
torney, to bring suit on. A scire facias was 
accordingly sued out upon the mortgage, in 
the name of IMiller, for the use of the United 
States, some time in 1802. Judgment was 
obtained, the money raised and brought into 
court, and was claimed by the state of Penn- 
sylvania, by virtue of some other or prior 
lien, except about 2500 dollars, which was 
taken out by the district attorney for the 
United States, by permission of the court. 
The United States, and the state of Penn- 
sylvania, are still contending before the su- 
preme court of the United States, for the res- 
idue of the money. One of the bonds, for 
upwards of 9000 dollars, was paid by Nichols 
to the supervisor, about the time It became 
due. 



A letter was read, on behalf of the defend- 
ants,, from the secretary of the treasury, 
dated 26th of June, 1798, to Mr: Nichols, en- 
closing him the copy of a letter, from the 
supervisor to the secretary, and desiring to 
know, if the information contained in this 
letter is true. The letter enclosed was dated 
the 18th of June, and contained a report of 
the deficiency of Nichols in his two offices of 
inspector and collector. This letter from the 
supervisor, then stated, that for the purpose 
of securing the United States, In relation to 
so large a debt, he had, with the approbation 
of the commissioner of the revenue, obtained 
from him, bonds, and warrants of attorney, 
and a mortgage for the amount, to get which, 
he had judged it best to enlarge the time of 
payment 

The counsel appearing disposed to argue 
the points of law arising in the cause, as if 
there had been a demurrer, "WASHINGTON, 
Circuit Justice, inquired, whether there was 
any agreement or understanding amongst the 
counsel, to warrant this? That on the issue 
joined, the only question was, whether these 
securities were taken, and the time of pay- 
ment enlarged, with the knowledge and con- 
sent of the United States? If the jury should 
be in the affirmative, on this question, the 
cause was with the defendants. 

The counsel both agreed, that the intention 
and agreement was, to consider not only the 
facts put in issue, but the legal inferences 
from them, as involved in the trial, in the 
same manner as if the pleadings had so pre- 
sented them. The court then recommended 
a special verdict, or that the jury should re- 
serve the points of law, which met the ap- 
probation of the bar. 

WASHINGTON, Circuit Justice (charging 
jury). The only question for your determina- 
tion is, whether the securities mentioned in 
the pleadings were taken, and the credit to 
Nichols enlarged, by the United States, with- 
out the knowledge or consent of the sureties? 
The United States, are a collective invisible 
body; which can act, and can be seen only 
in the acts of those who administer the af- 
fairs of the government, and their agents, 
duly appointed and empowered to act for 
them. This position, which is undeniable, 
leads us naturally to an inquiry Into the char- 
acter and powers of those officers, concerned 
in the management of the revenues of the 
United States, and who appear to have had 
any agency in this particular business. And 
first, the secretary of the treasury, who is de- 
clared by law to be the head of that depart- 
ment. His duties are: to digest plans for 
improving and managing the revenue, and 
for the support of public credit; to prepai-e 
and report estimates of the revenue, and ex- 
penditures; to superintend the collection of 
the revenue; to decide on the forms of keep- 
ing and stating accounts, and making tetums, 
and to grant warrants for money to be is- 
sued from the treasury; to act in relation to 
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the sales of the public lands; to make reports 
to congress, on such matters as may be re- 
ferred to hini by that body, or which shall 
appertain to his office; and, generally, to per- 
form all serviees, relative to the finances, 
required of him by law. He is to superin- 
tend the collection of the duties on impost 
and tonnage, as he shall judge best; and the 
different officers employed in relation to the 
internal revenue, are, from time to time, for 
the better execution of their duties and trusts, 
to observe and execute such directions as 
they shall receive from the treasury depart- 
ment. See Acts Cong. 2d Sept, 1789 [1 Stat 
65]; 3d March, 1791 [Id. 215]; 8th May, 1792 
[Id. 279]. The commissioner of the revenue, 
is a member of the treasury department, par- 
ticularly ciiarged with the superintendence, 
under the direction of the head of that de- 
partment, of the collection of the revenues 
of the United States, other than those arising 
from duties on impost and tonnage; and is to 
execute such other services, conformable to 
the constitution of that department as shall 
be directed by the secretary. The supervisor 
has the appointment of the collectors, and 
other inferior officers; and the collection of 
the internal revenue is to be made under his 
management 

Thus, it appears, that the collection of the 
internal revenue, is committed to the man- 
agement of the supervisor, subject neverthe- 
less, to the control and superintendence of the 
commissioner of the revenue, who, in his 
turn, Is under the control and superintend- 
ence of the secretary of the treasury. In this 
case, not only the before-mentioned revenue 
officers, but the law officers of the United 
States, were engaged in some way or other, 
in the transaction which is put in issue. The 
supervisor, or manager of the internal reve- 
nue, in relation to the collection, agreed to 
give Nichols six, twelve, and fifteen months' 
indulgence, for paying what was at that time 
due to the United States, in considerataion of 
receiving from him certain securities. The 
commissioner of the revenue, under whose 
superintendence this officer was, approved of 
the measure; and the secretary of the ti'eas- 
ury, with full knowledge of all that had been 
done, if he did not expressly approve, he 
evinced no disapprobation of what the super- 
visor had done, and certainly did not attempt 
to control him. The supervisor directed a 
suit to be brought on the mortgage, which 
was done, for the use of the United States, 
in express terms, and the money was raised. 
The supervisor received upwards of 9000 dol- 
lars, part of the money secured by the mort- 
gage; and the district attorney took out of 
court between two and three thousand dol- 
lars, other part of the same; and the United 
States, by its officers, ai'e now contesting with 
the state of Pennsylvania, the right to the 
residue. 

After all these acts of the officers of the 
government, all acting within their proper 
spheres, it is too much to deny, that they are 



to be imputed to the United States, and to- 
be considered as the acts of the United States. 
As there is no proof given on the part of the 
United States, that the sureties knew of, or 
consented to the arrangement made with 
Nichols, the fact must be taken as it is stat- 
ed in the defendants' rejoinder. Consequent- 
ly, your verdict must be for the United 
States, on the first issue, and for the defend- 
ants, on the second issue; subject to the (pin- 
ion of the court on the point reserved, wheth- 
er the two sureties of Nichols had not been 
discharged, by the United States having 
taken the bonds and mortgages of Nichols, 
in which time was given for the payment of 
the debt, due by him to the United States. 

The jury found accordingly. 

Afterwards, the question reserved for the 
decision of the court, having been argued^ 
THE COURT gave the following opinion: 

The point reserved for the consideration 
of the court is, whether the act of the super- 
visor, in extending the time for payment of 
the debt due from Nichols, the principal in 
this bond, discharged the sureties? The prin- 
ciple of law, established by the cases of 1 
Selw. N. P. 311, 312, 314; 2 Ves. Jr. 540; 2 
Brown, Ch. 579; 2 Eos. & P. 61; 3 Bos. & P. 
365,— is, that if a creditor, without the knowl- 
edge and consent of the surety, espressly or 
tacitly yielded, give time to the principal, 
by enlarging the credit beyond the period 
mentioned in the contract, the surety is dis- 
charged, both in equity and at law. The rea- 
son is an obvious one. The surety guaranties 
the performance of the particular contract, 
to which he is a party, and no other. If, 
without his consent, this contract be varied 
by the act of the creditor, he is not bound 
by the new contract; and the old contract can- 
not be enforced, according to the terms of it, 
without injustice to the principal, and a 
breach of the agreement made between him 
and the creditor. The surety, not being him- 
self the debtor, but in relation to the obliga- 
tion of his principal, has no right to prevent 
the creditor from indulging the principal, to 
any extent the creditor may please; but, as 
such indulgence cannot be granted at the risk 
of the surety, the only legal or equitable eon- 
sequence, which can result from the indul- 
gence granted to the principal, is, to dis- 
charge the surety from his engagement 

Should the surety call upon the creditor, 
as he undoubtedly may, to bring suit against 
the principal debtor as soon as the debt be- 
comes due, and in case of refusal, to ask 
the aid of a court of equity to compel him; 
or should he even pay the creditor, with a 
view to sue the principal earlier than the 
period to which the new agreement had ex- 
tended the credit;— the creditor, in the first 
instance, could not obey the call, nor could 
the surety, in the other, sue the "principal 
without a violation of the second agreement 
The inevitable consequence, therefore, must 
be what has been before stated. 
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It was contended on tlie part of the TTnited 
States, that the rule does not apply, where 
the condition of the surety is improved by 
the extension of credit, granted in considera- 
tion of additional security for the deht. The 
answer to this argument is, that whether the 
security is bettered or not, was a considera- 
tion for the surety to decide upon; and the 
court has no right to inquire into, and to 
weigh the good or the bad which might re- 
sult fifom the new contract. It would lead, 
most certainly, to a vast variety of specula- 
tion, on which no sound principle could be 
built In this case, it led unfortunately to 
the very loss which is now endeavoured to be 
fixed upon the shoulders of the surety. The 
principle on which the rule is founded, is not 
that the change of the contract, is upon cal- 
culation more or less beneficial to the surety, 
but that the contract, the performance of 
which was guarantied by the surety, has 
been changed without his consent. 

Again, it was contended that the cases cit- 
ed, do not apply to bonds with collateral con- 
ditions, but to such only as are expressly for 
. the payment of money. How there should be 
a distinction, between the one kind of obliga- 
tion and the other, is not perceived by the 
court In both, the responsibility and the 
rights of the surety are the same, and the 
principle of the rule, equally protects him in 
both. In the one, he guaranties the perform- 
ance of certain acts, for a breach of which 
damages may be recovered; and in the other, 
the payment of a specified sum; but in nei- 
ther, is he bound to guaranty any other con- 
tract, than that to which he is a party; and 
of course, the principle which discharges him, 
in case that contract is varied, in the one 
ease, must discharge him in the other. 

But, in this case, Mchols, at the time he 
was dismissed from the office of collector, 
was indebted in a specified sum to the Unit- 
ed States, which he was then bound to pay, 
and for which a suit might immediately have 
been brought The surety had a right to in- 
sist that a suit should be brought But the 
United States, being, by an act of a public 
a'gent disqualified from obeying such a req- 
uisition, had it been made, the surety was 
discharged. 
Judgment for defendant. 



Case l^o. 15,367. 

UNITED STATES v. HILLIARD. 

[4 Cranch, O. O. 644.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Fines asd Costs— Security. 

Security, by refognizance, may be t^ken for 
fine and costs, in Washington county. 

This was a scire facias upon a recogni- 
zsLUce, for a fine and costs recovered against 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

C6FED.CAS. — ^21 



one Noah Stinchcomb. General demurrer 
and joinder. 

Mr. Dandridge, for the defendant, con- 
tended, that, by the common law, all securi- 
ty to relieve a man from prison, was void, 
and that there is no statute law to justify 
this recognizance. 

Mr. Key, for the United States, submitted 
the question to the court, without argument 

CRANCH, Chief Judge. This scire facias 
sets out a judgment against Stinchcomb, and 
then says: "Whereas, a certain John Hil- 
liard, late of said cotinty, came personally 
into the said court, and iindertook,' for the 
said Noah Stinchcomb, that, if the said Noah 
Stinchcomb should not pay the said fine, so 
as aforesaid imposed upon him by the said 
court and also all such costs and charges as 
had accrued or should accrue to the said 
United States, in the premises, that then he, 
the said John Hilliard, would do the same 
for him: Nevertheless, the said Noah Stinch- 
comb, the fine, costs, and charges aforesaid, 
to the said United States hath not paid or 
satisfied; nor hath the said John Hilliard 
done the same' for him, according to the 
force, form, and. effect of the promise and 
undei-taking aforesaid, as by the suggestion 
of the said United States, in the said court, 
it hath been stated." "Wherefore," &q., "to 
show cause why the said United States 
should not have execution against the said 
John Hilliard for the fine," &c. There is no 
law that forbids a plaintiff to take a new 
security for his debt, from his debtor in ex- 
ecution. The statute of 23 Hen, VI. c. 10, 
making void all bonds taken for ease and 
favor, is applicable only to sheriffs and oth- 
er oflieers. An undertaking in court, by mat- 
ter of record, is good ground for a scire 
facias and execution. This kind of security 
for fine and costs is recognized in the Mary- 
land act of November," 17^3, c. 57, § 16, and 
by the forms in 2 Har. Ent 223, 224, and 617. 
This being the opinion of the court, the de- 
murrer is overruled. 
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UNITED STATES v. HILLIARD et al. 

rS McLean, 324.] i 

Circuit Court, D. Ohio. Dee. Term, 1843. 

Actions on Officiai. Bonds— Evidence — Tueas- 
UKY Tkansckipt^. 

1. A treasury transcript to be evidence, must 
contain the original items of the accounts or 
balances admitted by the defendant in his offi- 
cial returns. 

2. The court can only revise the action of the 
treasury, by looking at the evidence on which 
the treasury acted. 

3. A balance, therefore, struck by the treas- 
ury, cannot as such, be charged, and made evi- 
dence. 



1 [Reported by Hon, John McLean, Circuit 
Justice.] 
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4. Where a person is charged by the defend- 
ant, through the agency of a third party, the evi- 
dence on which such charge was made must be 
stated. 

[Cited in Boyd v. State, 94 Tenn. 505, 29 S. 
W. 901.] 

[Error to the district court of the United 
States for the district of Ohio.] 

[This was an action by the United States 
against Hilliard & Clark. There was judg- 
ment in the district court against the de- 
fendants. Case unreported.] 

The District Attorney, for the United 
States. 

Mr. Swayne, for defendants. 

OPINION OF THE COURT. This is a 
writ of error from the district court. The 
action was brought against the defendants 
as sureties of D. Worly, late postmaster and 
agent, at Cleveland, Ohio. The bond signed 
by the defendant contained conditions, that 
"the said Worly should well and truly exe- 
cute the duties of postmaster according to 
law and the instructions of the postmaster 
general, &c.; and should also do as agent all 
that might be required of him, and should ac- 
count, in the manner directed by the post- 
master general, for all monies which he 
might receive as agent," &e. The breach 
assigned was, that, as postmaster and agent, 
he has received thirty thousand five hundred 
and eighteen dollars and twenty-six qents, 
and also divers other sums, &c.; and has 
not paid over, though often requested, ac- 
cording to the condition of said writing oblig- 
atory, any part of said sums of money so re- 
ceived. On the trial, the defendants object- 
ed to so much of the statement A. offered in 
evidence as relates to the quarterly accounts 
rendered by the late postmaster, unless 
those accounts or certified copies were pro- 
duced. Objection was also made to so much 
of said statement as relates to moneys re- 
ceived by Worly, as agent, from other post- 
masters, Tmless the original papers on which 
the charges were made, or certified copies, 
were produced. Which objections were over- 
ruled by the court, and to which decision the 
defendants excepted. Balances struck by 
the treasury department, and charged as 
such, are not evidence. The items of the 
account on which the balance was ascertain- 
ed should be stated in the treasury tran- 
script. But balances charged against him- 
self, by a postmaster or other officer, may be 
charged against him. For this takes the ad- 
mission of the ofiieer solemnly made in his 
accounts. An appeal, in effect, is given 
from the treasury decisions to the courts, 
and the courts cannot revise these decisions 
unless they shall have before them the evi- 
dence on which the treasury acted. This 
point has often been ruled by the supreme 
court. Lawrence v. U. S. [Case No. 8,145]. 
The balances charged, in the account object- 
ed to, against Worly as postmaster, do not 
appear to be such as were charged by him 



against himself, but such as were made out 
by the corrections of the department. Now 
the ground on which these corrections were 
made should be stated in the transcript. 

It also appears that the late postmaster is 
charged as agent, or sub-treasurer, with two 
items, monies received from postmasters, and 
no receipt or evidence is shown on which 
the charge is made. Where an officer is 
chai'ged with the receipt of money which is 
not acknowledged by him in his returns, or 
was not regularly paid or advanced to him 
by- the department in the ordinary course of 
its business, the evidence on which the 
charge was made must be stated. The re- 
ceipts of Worly for these sums must be ex- 
hibited, or copies of them, if filed in the de- 
partment, must be certified, or some other 
legal evidence must be exhibited on which 
to charge Worly, in order that his sureties 
may be made liable. On the two points 
above stated, the judgment of the district 
court must be reversed. 



Case IS'o, 15,369. 

UNITED STATES v. HILLS et aL 

[4 Cliff. 618; 1 6 Reporter, 771.] 

Circuit Court, D. Massachusetts. Oct, 7, 1878. 

Official Bonds — Liability of Sureties — In- 
terest, WHEN Patable. 

1. Sureties, if answerable at all for inter- 
est beyond the amount of the penalty of the 
bond given by their principal, can only he held 
for such an amount as accrued from their own 
default in unjustly withholding payment after 
being notified of the default of the principal. 

2. When allowed, it is upon the ground that a 
debt which is due, and the payment of which is 
wrongfully delayed, should carry interest. 

3. Interest from the date of the writ may be 
allowed, and for no greater amount, where the 
case is heard on aa agreed statement of facts, 

4. The defendants were principal and sure- 
ties on an official bond for the faithful perform- 
ance by the first- lamed defendant of his duties 
as paymaster in the navy. Default was made 
in the performance of such duties. Suit was 
brought, service made, and the defendants de; 
faulted. Subsequently they appeared, and the 
default was taken off. Judgment was finally 
rendered for the amount claimed by the United 
States, and with interest from the date of the 
writ to the date of the judgment. The surety 
had no notice of the default of the principal un-. 
til the date of the commencement of the action. 
Eeld, that the judgment be affirmed. 

[tn error to the district court of the United 
States for the district of Massachusetts.] 

This was an action of contract brought by 
the United States against [Frederick C. Hills 
and others] certain signers on an official bond 
of a paymaster in the United States navy, and 
conditioned for the faithful performance of 
his duties as such officer. The bond was for 
$5,000. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission, (j Reporter, 
771, contains only a partial report.] 
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George P. Sanger, TJ. S. Atty. 

Hillard, Hyde & Dickinson, for defendant 

CLIFFORD, Circuit Justice. Sureties, if 
^answerable at all for interest beyond the 
-amount of the penalty of the bond given by 
their principal, can only be held for such an 
amount as accrued from their own default 
in unjustly withholding payment after being 
notified of the default of the principal, I/yon 
V. Clark, 8 N. Y. 155; Wilde v. Clarkson, 6 
Term R. 304, When allowed, it is upon the 
^ound that a debt which is due, and the 
jpayment of which is wrongfully delayed, 
should carry interest The Northumbria, L. 
R. 3 Adm. & Ecc. 11. Interest from the date 
■of the writ may be allowed, and for no grcat- 
•er amount, where the case is heard on an 
jigi-eed statement of facts. Ives v. Bank, 12 
How. [53 U. S.] 164. 

Sufficient appears to show that Frederick O. 
Hills was apjKiinted acting assistant pay- 
master and clerk in the navy: that he gave 
.an official bond in the penal sum of $5,000, 
•conditioned that he should faithfully dis- 
•charge all his duties as such officer; and that 
the defendant was one of his sureties in that 
bond. Contrary to the stipulation of the 
nt)ond the principal made default, as charged 
in the declaration; that is, he did not faith- 
fully discharge all his duties as such assistant 
j>aymaster and clerk. Instead of that, he 
failed to pay over to the United States prop- 
erty, money, and bonds in his hands, belong- 
ing to the United States, which it was his 
•duty to pay over and account for, within the 
jneaning of his said official bond. Due re- 
•quest to the principal is alleged, and his re- 
fusal to comply. Service was made, and the 
jprincipal and surety failing to appear^ they 
were defaulted. But they subsequently ap- 
jpeared, and the default was taken off. Suf- 
JSce it to say, without entering into the de- 
tails of the proceedings, that judgment was 
I'endered against the principal, in favor of 
the United States, for the whole amount 
■claimed by the United States, including prin- 
cipal, with interest from August 24, 1S64, to 
December 31, 1877, the date of the judgment, 
4ind taxable costs. Interest as against the 
surety was allowed only from the date of the 
writ, the judgment against him being for the 
^um of $515 debt, and interest from the date 
■of the writ to the date of the judgment, with 
•costs of suit. Exceptions were duly filed by 
the plaintifCs to the ruling of the district 
•court that the surety was liable for interest 
only 'from the date of the writ. Error to that 
effect having been duly assigned, the plain- 
tiffs sued out a writ of error and removed the 
•cause into this court 

Interest is only claimed by the plaintiffs 
from the date of the last sum received by the 
principal. When the accounts of the prin- 
cipal were adjusted by the accounting offi- 
<;ers of the treasury does not appear; but it 
does sufficiently appear that no demand was 
.ever made ot the surety; nor is it pretended 



that he ever had any notice of the default of 
the principal, prior to the commencement of 
the suit. Authority for the rule adopted by 
the district court is found in the case of 
M*Gill v.. Bank, 12 Wheat [25 U. S.] 514, 
where interest was allowed only from the 
date of the. writ Pxior to that there was 
no default of the surety, as he had no notice 
that the principal had committed any breach 
of the bond. Where a bond with a penalty 
is given for the performance of covenants, the 
recovery must be limited to the penalty, es- 
pecially in 'the case of sureties. Bank of the 
U. S. v. Magill [Case No, 929]. Had there 
been any previous demand of the penalty, 
or any acknowledgment that the whole was 
due> the court intimated in that case that in- 
terest might have been recoverable from that 
time. 

Sureties are only bound to the extent of the 
obligation expressed in their covenants, un- 
less they are themselves guilty of default, or 
appear and make defence, in which case they 
become responsible for costs, and, in many . 
cases, for interest by the way of damages for 
the delay of payment. The Wanata, 95 U. 
S. 612. 

Aid may also be derived in the solution of 
the question from the decisions of the British 
courts in construing the act of parliament 
passed to limit the liability of ship-owners. 
By that act the liability of ship-owners, in the 
cases therein specified, was limited to the 
value of the ship and freight Cases have 
arisen under that act where it is held that the 
court cannot decree, against the owner for 
any excess of damages beyond the proceeds 
of the ship. The Volant, 1 W. Rob. Adm. => 
383. But it is settled law that defending 
owners, in such a case, are liable for 'costs 
even beyond the proceeds,^ because to that ex- 
tent they are in fault. The John Dunn, Id. 
160. And Lord Denman sustained the ruling 
of the admiralty court. Ex parte Bayne, 1 
Gale & D. 377; Gale v. Laurie, 5 Bam. & 0. 
156. 

Replevin bonds are bonds with a penalty, 
and where property was replevied and a bond 
given for a return, in case the plaintiff was 
defeated, the recovery of the property having 
been demanded and refused, a suit was 
brought upon the bond. Held, by the su- 
preme court of Massachusetts, that judgment 
should be rendered for the penal sum of the 
bond, with interest from the demand. Leigh- 
ton V. Brown, 98 Mass. 516; McOluskey v. 
Cromwell, 11 N. Y. 593. Interest say the same 
court, in another case, where the suit was 
agaiust the sureties of a defaulting cashier, 
is to be added as damages for the detention 
of the money, for such time as the case shows 
that the defendants have been in default for 
its nonpayment. As a general rule, say the 
court in that case, where a debtor is in de- 
fault for not paying money in pursuance of 
his contract, he is liable for interest thereon 
from the day of his default, and when a 
demand is necessary to put the debtor iu 
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default, interest is to be given only from the 
demand. Wliere interest is not stipulated 
for as part of the contract, it is given by way 
of damages for the detention of the money. 
If the surety becomes charged, by tho default 
of the principal, for the amount of the- pen- 
alty, or any portion of it. then it is his duty 
to pay the same on demand, and if he neglects 
or refuses, the general principle, as stated, ap- 
plies, and the interest is added by way of 
damages for his own default, not as enlarging 
in any degree his liability for the miscon- 
duct of the principal. Bank v. Smith, 12 Al- 
len, 252; Brangwin v. PeiTOt, 2 W. Bl. 1190. 
Interest may be recovered on the judgment, 
ti-ansit in rem judieatam, but not on the 
bond. McClure v. Dunkin, 1 East, 436; Hei- 
ford V. Alger, 1 Taunt. 220; Clark v. Bush, 
3 Cow. 158. 

Authorities of a standard character decide 
that the surety, as a general rule, is not lia- 
ble beyond the amount of the penalty, even 
though the principal and interest due by the 
condition of the bond exceed that amount. 
Yet the same authorities admit he may make 
himself liable for interests and costs even 
beyond that amount, if he delays the collec- 
tion of the money by litigation. Mower v. 
Kip, 6 Paige, 88. 

Whenever a debtor, whether principal or- 
surety, is in default for not paying money, 
delivering property, or rendering services in 
pursuance of his contract, justice requires 
that he should indemnify the creditor for the 
wrong which he has done him by such neg- 
lect. Van Rensselaer v- Jewett, 2 N.- Y. 140; 
Leggett V. Humphreys, 21 How. [62 XJ. S.] 75, 
Except where there is an express contract to 
pay interest, it is only recoverable as damages 
for the detention of the money which the 
party ought to pay. Abbott v. Wilmot, 22 
Vt 437; Evans v. Beckwith, 37 Vt 285; Sim- 
m-ons V. Almy, 103 Mass. 36. 

Bail-bond sureties, say the same court, are 
liable only for the penalty of the bond, with 
interest from the return of non est inventus 
as to the principal. 103 Mass. 398. Sup- 
pose that is so, still the attempt is made. in 
argument to show that the United States are 
entitled to greater rights by virtue of the pro- 
vision contained in section 26 of the judiciary 
act, which provides that in certain cases the 
eoui*t before whom the action is shall render 
judgment for the plaintiff, to recover so much 
as is due according to equity. 1 Stat 87; 
Kev. St. § 961. Under that provision the 
judgment is not for the penalty of the bond, 
but for so much as is due according to equity; 
and the provision is, that if the sum for which 
judgment should be rendered is uncertain, it 
shall, if either of the parties request itj be 
assessed by a jury. Neither party made any 
such request in this case, and the matter was 
-properly determined by the court. But the 
provision has no application whatever to the 
question involved in the present writ of er- 
ror. It is cited in argument as a new provi- 
sion, but it has been in force since our judi- 



[26 Fed. Gas. page 324} 

eial system was organized, and it was never 
heard that it was intended to enlarge the lia- 
bility of a surety in such a case as that before 
the court. U. S. v. Curtis [Case No. 14,904], 
decided IMass. Dist., May term, 1S76. For 
these reasons I am of the opinion that there is 
no error in the record. 

Exceptions overruled, and judgment af- 
firmed. 
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UNITED STATES v. HINMAN. 

[Baldw. 292.] i 

Circuit Court, D. New Jersey. AprU Term, 
1831. 

INDIOTMEXT for FoRGEltY — VaKIANCE— PitOOF OF 

Scienter — Evidence— Acts of Accomplices. 

1. In an indictment for forgery, if there is a 
variance of a letter in any word, between the 
paper alleged to be forged and the indictment, 
the paper will bw received in evidence, if the 
variance does not nake another word, or one 
differing in sense and grammar. 

[Cited in Barnes v- People, 18 111. 53; Peo- 
ple V. Phillips, 70 Cal. 66, 11 Pac. 493; 
Turpin v. State. 19 Ohio St. 545.] 

2. If it is doubtful, the meaning will be left 
to the jury. 

[Cited in U. S. v.. Mason, Case No. 15,736.] 

3. An order on the cashier of the Bank of the 
United States is evidence in support of an indict- 
ment for forging an order on the cashier of the , 
corporation of the Bank of the United States. 

[Cited in U. S. v. Marcus, 53 Fed. 786.] 

4. The scienter may be proved by the fact of 
similar forged orders found in possession of the 
defendant, or of an accomplice in passing them. 

5. If there is a concert between two or more to- 
pass counterfeit notes, or any joint or concur- 
rent action in parsing them, the act of one^ is 
evidence against the other, and the possession 
of counterfeit notes by one is the possession of 
the other. 

This was an indictment for passing a coun- 
terfeit order or check purporting to be drawn- 
by Jno. Hulse, president of a branch Bank 
of the United States, on the cashier of the- 
Bank of the United States for five dollars, 
payable to Sandford or order. It was proved 
that the order or check was counterfeit, and 
was passed by tlie defendant as true; it was- 
also proved that a bimdle containing twenty- 
six similar counterfeit orders or chedcs, was 
found upon one Moore, who was in company 
with Hinman, and between whom there was- 
evidence of a connection in passing them. 
In the indictment the order was said to be- 
signed by "Jno. Hulse," the order offered in 
evidence appeared to be "Jna. Hulse"; in 
the indictment the place was called "Fayel- 
ville," in the order it was "Fayetville." The 
indictment charges the order to purport to 
be drawn on the cashier of the corporation of" 
the president and directors of the Bank of 
the United States; the order is on the cash- 
ier of the Bank of the United States. For 
these variances an " objection was made- 



1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] * 
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against the admission of the order in eyi- 
dence. The bundle of notes was ofiEered in 
evidence to show the scienter, but was ob- 
jected to, because it was not proved that 
the defendant had passed or offered to pass 
any of them, and they were not found in his 
possession. 

Mr. "Wall, for the United States. • 
Mr. Stockton and ilr. Halstead, for defend- 
ant. 

BY THE COURT. Where the addition, 
omission or change of a letter mates a word 
•different in sense and grammar, as "nor" 
for "not" (2 Salic. 660), or a different name, 
as "King" for "Ring" (1 East, 180, note), or 
another word, the variance is fatal; but 
where the word is not changed, as "under- 
tood" for "imderstood," the variance is not 
material (Cowp. 229). When an instrument 
is recited in the indictment as purporting to 
be, &c., it refers to what appears on the face 
of the instrument, which must correspond 
with the indictment (Doug. 289, 302; 1 East, 
ISO, note); but the indictment in this case 
does not so set it out. Where the variance 
is plain, the court will decide the question by 
rejecting the evidence, where it is doubtful 
they will refer it to the jury, whose d^ecision 
will be conclusive; as if an indictment lays 
a bank note to be signed "J. Reed," and the 
note produced is signed "J. Read" (4 Halst 
[9 N. J. I^w] 32); in which case the juiy 
were instructed to find whether both names 
were the same. It is in evidence that there 
is a branch of the Bank of the United States 
at Fayette.viUe, North Carolina, of which 
John Hidse is president and J. W. Sandford 
cashier; and the order pui^orts to have been 
<Irawn there. It is therefore a proper case 
■ for the jury to decide on a comparison of the 
order with the indictment, whether the place 
and the names are the same. Tnere is no 
i-ule of law that the omission to cross a "t" 
or dot an "i" makes words different from 
their obvious intendment, the shape of the 
marks denoting a letter, whether it is an 
•"o" or an "a," is a matter' of fact and in- 
tention. We cannot judicially say that be- 
cause the district attorney did not draw a 
line across the letter 'T' the indictment can- 
not in law mean Fayetteville; or because in 
referring to the name of the president of the 
bank, he wrote "Jna." instead of "Jno.," it 
is not for us to measure the lines and cui-ves 
of a letter, to ascertain whether it 15 an "a." 
an "o" or any other letter. If they may be 
reasonably taken to mean either, the jury 
are at liberty to adopt such as seems lo 
them to comport with the obvious intention 
of the writer; and they ought to have evi- 
■denee that there is a bank at Fayetteville, 
of which some other person than John Hulse 
is president, before they can decide, that the 
place where the order was drawn, and the 
person drawing it, are not as laid In the in- 
dictment. The indictment follows the words 
of the law, defining the offence to be, "or 



shall pass any false, forged or counterfeited 
order or check upon the said BanK. or cor- 
poration, or any cashier thereof." The cor- 
poration is created by law, by the name and 
style of the "President, Directors and Com- 
pany of the Bank of the United States." 3 
Story's Laws, 1550 [3 Stat. 268]. The cash- 
ier of the bank is the cashier of the corpora- 
tion, and an order or check drawn on him 
is drawn on the corporation, or a cashier 
thereof. We are therefore of opinion that 
the indictment is well drawn ([U. S. v. Good- 
ing] 12 Wheat. [25 U. SJ 474), and that the 
order ought to be received in evidence. 

The admission of the bundle of notes found 
on Moore depends on the fact of a concert 
and communication between him and the de- 
fendant in passing counterfeit notes or or-- 
ders; if they had made a common or con- 
certed cause, in which each had iis part to 
act, or they in any way acted together in 
pursuance of any agreement or understand- 
ing, each is answerable for the acts of the 
other, as fully as if done hy himself. The 
whole conduct, acts and dedlarations of the 
one, accompanied with acts, are evidence 
against the other. It is. not for us to decide 
how, for the connection between IMoore and 
Hinman is proved; but as there has been 
enough of evidence given of concert and 
joint action as conduces to prove the fact, a 
prima facie case is so far made out as to 
make it proper to submit it to the jury. If 
they are satisfied that there was a concert 
of action for the effecting the common ob- 
ject of passing the counterfeit orders, their 
possession by Moore is in law the possession 
of Hinman ([U. S. v. Gooding] 12 Wheat [25 
U. S.] 468, 470); and they may infer the 
scienter as if they had been found on him. 
Verdict, guilly. 
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UNITED STATES v. HIPKIN et al. 

[2 H^ll, Law J. 80.] 

District Court, D. Virginia. Dec, 1808. 

Shippjnq — Pdblic Regolations — Enrolled Ves- 
sels—Authority OF Collector to Take Bond. 

[It seems that the act of February 18, 1793, 
p'roviding for the enrollment and licensing of ves- 
sels to be employed in the coasting trade and fish- 
eries, and for regulating the same, gives no au- 
thority t© the collector to take a bond in a penal 
sum conditioned that an enrolled vessel shall not 
proceed to a foreign port without being licensed 
for the cod or whale fishery, and without obtain- 
ing a permit to touch and trade at a foreign port, 
during such voyage, and without previously sur- 
rendering her certificate of enrollment.] 

[Cited in Bank of United States v. Brent, 
Case No. 910; U. S. v. Brown. Id. 14,663; 
Jackson v. Simonton, Id. 7,147.] 

This was an action of debt brought to re- 
cover the sum of 1200 dollars, the penalty of 
the bond given by the defendants for the 
enrollment of the schooner Caroline. 

The, declaration set out the bond and the 
conditions, among which was the following: 
"And if the said schooner Caroline shall not 



TJ. S. V. HIPKIN {Case No. 15,371) 



[26 Fed. Cas. page B2QJ 



proceed on a voyage to any foreign port or 
"place without being duly licensed according 
to law for carrying on tlie cod or wHale 
fishery, and without obtaining a permit to 
touch and trade at a foreign port or place 
during such voyage, or without previously 
surrendering the said certificate of enrol- 
ment to the collector of the district from 
which such foreign voyage shall he proposed 
to be made then," &c. This condition it was 
averred had been broken in this: "That the 

said schooner Caroline on the day of 

-, 1808, proceeded on a foreign voyage, 



to wit: on a voyage to Antigua, which was 
a foreign place, without being dtdy licensed 
according to law for carrying on the cod or 
whale fishery, and without obtaining a per- 
mit to touch and trade at a foreign port or 
place during such voyage, and without pre- 
viously surrendering the said certificate of 
enrolment to the collector of the district 
from which such foreign voyage was pro- 
posed to be made, viz. to the collector of the 
port of Norfolk and Portsmouth;" by reason 
whereof the said bond was forfeited and its 
penalty demandable. To this declaration 
there was a general demurrer, in which the 
United States having joined, the cause came 
on to be argued by Hay, district attorney, 
for the plaintijffs, and by Taylor & Tazewell, 
for the defendants. 

For the defendants it was contended, that 
the condition above stated for a breach of 
which alone this action was brought, was 
1st, a condition not authorized by the stat- 
ute; 2d, a condition contrary to the express 
provisions of the law which permitted and 
required the bond; 3d, a condition hostile to 
the genius and spirit of all our laws upon 
the subject of navigation and commerce. 
And if so, that the condition was void, and 
no action could be maintained for a breach 
of it. ■ ' , 

In support of these propositions it was 
said, 

1st, That the only law, which permitted or 
required any bond to be given for the en- 
rolment of a vessel, was the act of congress 
passed on the 18th of Februaiy, 1793, en- 
titled, "An act for enrolling and licensing 
ships or vessels to be eraplo^'ed in the coast- 
ing trade and fisheries, and for regulating 
the same," 2 Laws [Folwell's Ed.] 16S [IStat. 
305]. That this statute contained in itself 
no direction as to the form or contents of a 
bond to be given for the enrolment of a ves- 
sel, and indeed contained no direct declara- 
tion that any bond should be given at all. 
The second section of that law declares, that 
"in order for the enrolment of any ship or 
vessel, she shall possess the same quali- 
fications, and the same requisites in all re- 
.spects shall be complied with as are made 
necessary for registering ships or vessels, by 
the act entitled, *An act concerning the 
registering and recording of ships dv ves- 
sels,' and the same duties and authorities 
are hereby given and imposed on all officers 



respectively, in relation to such enrolments,, 
and the same proceedings shall be had in. 
similar cases touching such enrolments." 

This law having directed the same requi- 
sites in all respects to be complied with, and 
the same proceedings to be had in the ease^ 
of an enrolment, as had been required in the- 
ease of a register by the act therein referred 
to, although the act concerning the enrolling: 
of vessels contained in itself no specific di- 
rection requiring a bond to be taken, or pre- 
scribing the form of such bond, yet as the act 
concerning the registering of vessels did 
make the execution of a bond a requisite to- 
be complied with and proceeding to be had 
as in the case of a register; a similar req- 
uisite and proceeding was exacted in the- 
case of an enrolment. Expunge this statute- 
from our Code and no bond can be required 
of an enrolled vessel. Admit this statute- 
and the only bond which it requires is a 
similar bond to that required in the case of 
a register. 

The "act concerning the registering and 
recording ships or vessels," which is referred 
to as above, in its seventh section declares- 
by whom, to whom, in what penalty, and 
with what condition a bond for obtaining a 
register shall be executed. See 2 Laws [Fol- 
well's Ed.] 137 [1 Stat 287].i 

Compare this bond with that section, and' 
you will discover their precise concordance 
until you come to the condition, which is the- 
foundation of the present action, and which 
is no where to be foimd in the law. Nay, it 
woxild be strange indeed, if we expected to< 
find any such condition in a bond of registiT^ 
remembering, as we must do, that the sole- 
inducement for taking a register, is to quali- 
fy the vessel which receives it, to proceed orti 
a foreign voyage. This condition, therefore, 
is not authorized by law. 

4. To support the third position, viz. that 
such a condition was hostile to the genius 

1 By the 8th section .of the act of congress,, 
concerning the enrolling, vessels, it is provided 
"that if any ship or vessel enrolled or licensed 
as aforesaid, shall proceed on a foreign voyage 
without first giving up her enrolment and 
license to the collector of the district, compre- 
hending the port from which she is about to- 
proceed on such a foreign voyage, and being 
duly registered by such collector, every such 
ship or vessel, together with her tackle, apparel 
and furniture, and the goods, wares and mer- 
chandise so imported therein, shall be liable to- 
seizure and forfeiture." See 2 Laws [Folwell's 
Ed.] 174 [1 Stat. 305]. By this bond a 
penalty of 1200 dollars is imposed by the col- 
lector for the performance of the very same act. 
To support this action, then, it must be con- 
tended, either that the collector, by his pen- 
alty, has repealed that imposed by the law,, 
or that the offending individual is subject to- 
two penalties for the same act, one imposed by 
the collector, the other by the law. But as 
both these propositions would bestow high leg- 
islative authority on a very humble ministerial 
officer of the executive, it is believed that nei- 
ther can be contended for, but that it must be 
admitted that this condition is contrary to the- 
express provisions of the statute, which im- 
poses another and a different punishment for 
this act 
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and spirit of all our laws upon the subject of 
navigatito and commerce, the defendant's 
counsel entered into a critical and historical 
examination of all these laws. The char- 
acters of the various vessels engaged in the 
trade of the United States were stated, and 
they were divided into the following classes, 
to wit: foreign, recorded, registered, enroll' 
ed, and licensed vessels. The privileges and 
duties enjoyed by, and imposed upon each 
of these classesof vessels, were also detailed, 
and supported by a reference to the various 
statutes imposing duties on tonnage and 
goods, and regulating the collection of du- 
ties. It was then argued, that congress, hav- 
ing distinguished these vessels as above, 
and having endowed th'em with different 
privileges, and imposed upon them different 
duties, it became necessary to establish some 
standard whereby the one class might al- 
ways be distinguished from the' other by 
those who were authorized to exact the per- 
formance of these duties, or permitted to 
grant these privileges. Hence certificates of 
record, registry, and enrolment were intro- 
duced as constituting the sole evidence, and 
fixing the standard whereby the- different 
characters of vessels were to be ascertained. 
But as these documents might be missed, 
and othei*s, not entitled to the privileges 
which followed their possession, might en- 
joy such privileges by obtaining the docu- 
ments themselves; to guard against such 
frauds, bonds were required to be executed 
by those who fii"st obtained such documents: 
the sole object of these bonds being to pre- 
serve American documents in American 
hands, the condition of such bonds attained 
this object, and none other, A reference to 
the seventh section of the act, before stated, 
2 Laws [FolweU's Ed.] 137 [1 Stat. 2S7], 
would establish this position. There it would 
be found, that the only conditions annexed 
to a bond of register referred to the proper 
use of her documents, and similar proceed- 
ings were directed to be had in the case of 
enrolled vessels. These being the only kinds 
of American vessels which were capable of 
engaging in foreign trade, and therefore of 
misusing such documents, the bonds for 
these referred to this object only. As to li- 
censed vessels, they being under twenty 
tons, and incapable of engaging in foreign 
trade, no misuse of their documents could 
be had to the detriment of the revenue; and 
therefore, no such bonds were exacted from 
them as were requested from the others. 
Frauds against the public revenue by smug- 
gling, being the only mischief which such 
vessels were capable of committing, the con- 
dition of the execution by those concerned 
in a licensed vessel referred to this object, 
and to none other. Hence it was concluded, 
that the insertion of a condition, as was 
found in the present bond, was hostile to the 
spirit of all our laws upon the subject of 
navigation and commerce. 
Having established these points, the coun- 



sel for the defendant observed, that no ar- 
gument would be used to prove that such a 
condition not authorized by the expressed 
will of the legislature and hostile to the 
spirit of all our laws upon this subject, was 
void in itself. This point would be taken as 
granted, until it should be denied by the 
counsel for the United States. If the con- 
dition was void, no action could be main- 
tained for a breach of a void condition, and 
therefore as the only breach assigned for the 
foi'feiture of the bond in question was a 
breach of this condition, the present action 
could not be maintained, and the demurrer 
must be established. 

The defendants' counsel concluded the ar- 
gument by showing the absurd effects and 
tyrannical consequences which would result 
from permitting public officers to insert in 
bonds which they have authority to exact 
from individuals any condition which they 
thought proper, and which the law neither 
required nor permitted. 

- The argument on the part of the defend- 
ants being concluded. Hay, district attorney, 
said, that he should not pretend to deny the 
truth of the concluding argument which had 
been urged by the defendants, but would 
admit that a condition in a bond taken by a 
public officer, which was not authorized by 
the law which required the bond, was void, 
and that no action could be maintained for 
the breach of such a condition. Whether the 
condition in the present bond was of this de- 
scription or npt he would not pretend to say 
at present. If the laws referred to by the 
defendants' counsel were the only laws upon 
the subject, the argument which had been 
urged was imanswerable. But the bond in 
question had been taken in pursuance of in- 
structions received by all the collectors in the 
United States, from the treasmy department 
in the year 1793, shortly after the enaction 
of the laws which had been referred to by 
the counsel for the defendants. Supposing 
that the- officer of that department was per- 
fectly acquainted with the law, under which 
he was acting when these instructions were 
given, and indeed being convinced of this, 
not only from the general character of the 
department itself, but from an universal ac- 
quiescence in the form of the bond by eveiT 
individual who had executed such a bond 
for 15 years past, he had not deemed it nec- 
essary to examine the form of the bond and 
to compare it with the law which required 
it upon the present occasion. He hoped the 
court would allow him some time not only 
to examine the various acts of congress up- 
on this subject himself, but to consult with 
the officers of the customs, whose duty it 
was more particularly to attend to such mat- 
ters, in order to inform himself if there 
were any other provision in the laws which 
had been cited, or any other statutes which 
applied to this case. The judge granted this 
application; and the cause was continued 
for several days. 
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Mr. Hay has stated to the court, that he 
had not only made every examination into 
the subject ^yhich he could, but had also ap- 
plied to the officers of the customs for their 
aid in this research. It had been in vain, 
however; for no other laws could be found 
applicable to the case, but those to which the 
defendants' counsel had referred. 

The positions for which they had contend- 
ed under those laws he could not deny, and 
therefore with the consent of the defendants' 
counsel he should dismiss the cause. This 
was done accordingly; and at the same time 
several other causes which had been insti- 
tuted on similar bonds, were also dismissed. 
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UNITED STATES v. HIRSCHFIELD. 

[13 Blatchf. 330.] i 

Circuit Court, b. D. New York. April 29, 
1876. 

Elections axd Voteks— Fkauddlest Registka- 
tios — isdictjient. 

An indictment under section 5512 of the Re- 
vised Statutes, for fraudulent registration, al- 
leged, in one count, that the defendant, "having 
no lawful right to register, fraudulently and 
wilfully did register," and, in another count, 
*.*tlint he had no lawful right to register, us he 
well knew, by reason of the fact that he was 
then and there an alien, and had not been admit- 
ted to become a citizen of the United States." 
Held, that the indictment was bad, in not point- 
ing out the fraud, and in omitting to state facts 
showing that tne defendant was not enti- 
tled to register; and that the averment that the 
accused was an alien and had not been admitted 
to become a citizen of the United States, did 
not show that he nad no right to register, or that 
he was not a citizen of the United States, or 
that he had no right to vote. 
[Cited in Re Coleman, Case No. 2,980.] 
[Cited in brief in Com. v. Howe (Mass.) 10 
N. E. 756; People v. Neil, 91 Cal. 469, 27 
Pae. 761.] 

Benjamin B. Poster, Asst U. S. Dist Atty. 
Benjamin F. Tracy, for defendant. 

BENEDICT, District Judge. The accused 
was indicted under section 5512 of the Re- 
vised Statutes, for fraudulent registration. 
He was tried and convicted, and now moves 
in arrest of judgment. The indictment con- 
tains two counts. The first count charges', 
that, "at a registration of voters for an elec- 
tion for representative in the congress of the 
United States, to wit, at a registration then 
and there conducted for the Fifteenth elec- 
tion district of the Fourth assembly district 
of the city of New York, in the said Southern 
district of New York, made under the laws 
of the state of New York, for an election at 
which a representative in congress might be 
chosen, he, the said Wolf Hirschfield, other- 
wise called "William J. Hirschfield, having no 
lawful right to register, fraudulently and 
wilfully did register, against the peace of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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the United States and their dignity, and 
against the form of the statute in such case 
made and provided." The_ second count dif- 
fers from the fi^rst in no substantial particu- 
lar except in stating that the accused "had 
no lawful right to register, as he well knew, 
by reason of the fact that he was then and 
there an alien, and had not been admitted to 
become a citizen of the United States." 

This indictment is claimed, in behalf of 
the accused, to be insufficient to warrant a 
judgment thereon, for several reasons: (1) 
, Because the averment is, simply, that the ac- 
cused fraudulently registered, without stat- 
ing any facts to show that a fraud was 
committed, or to enable the accused to know 
what he is charged with having done. (2) 
Because the election districts and assembly 
districts of the city of New York are not 
known to the law, the one being designated 
by the supervisors, the other by the police 
commissioners, and neither by any statute; 
wherefore, it is claimed that the registration 
is imperfectly described in the indictment. 
(3) That the indictment is also defective in 
omitting to state any facts showing the 
organization of any board, or the appoint- 
ment of any officers, authorized to make a 
registration, and to whom application for 
registration could be made, (4) That the 
averment in the first count, that the accused 
had "no lawful right to register," is insuffi- 
cient, because it contains no statement of 
facts showing that the accused had not such 
right, and that the averment in the second 
co\mt is also insufficient, for the same rea- 
son. (5) That, inasmuch as the laws of the 
state permit every person to register who 
would be entitled to vote at the ensuing elec- 
tion,, this indictment is defective for omitting 
to aver that the accused was not entitled to 
vote at the next election. 

The first of these objections, which is ap- 
plicable to both counts, is well taken. The 
averment that the accused fraudulently reg- 
istered is insufficient, although those are the 
words of the statute. Something more must 
be stated, in order to give the accused any 
proper notice of the charge which he is to 
meet It is impossible for the accused to de- 
termine, from this indictment, whether he is 
required to show, in his defence, that he was 
twenty-one years of age, or to show that he 
resided in a certain place, or to show that 
he bore a certain name, or to show that he 
was a native, or that he was a naturalized, 
citizen of the United States. An indictment 
under this statute should point out the fraud 
which, it is supposed, the accused committed, 
so that he can know what it is that he is 
called on to explain, and be enabled to pre- 
pare his defence, 1 Bish, Cr. Proc. § 371; 
Pearce v. State, 1 Sneed, 67. 

The indictment is also fatally defective for 
omitting to state facts showing that the ac- 
cused was not entitled to register. This 
omission, which is palpable in the first count, 
was sought to be cured in the second count, 
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"by the averment that the accused was an 
■alien, and had not been admitted to become 
a citizen of the United States. But, this 
averment doos not show that the accused 
had no right to register. Some aliens who 
have never been admitted to become citizens 
are entitled to vote. ' Thus, by section 2172, 
Rev. St., it is provided, that "the children 
■of persons who have been duly naturalized, 
=* * * being under the age of twenty-one 
years at the time of the naturalization of 
their parents, shall, if dwelling in the United 
States, be considered as citizens thereof." 
Sucli persons have a right to register, al- 
though they are aliens and have never taken 
any steps towards being admitted to become 
citizens. They are citizens by virtue of the 
statute, and are never admitted by any 
•court, or required to take any proceedings to 
entitle them to the rights of citizenship. 
The absence of a lawful right to vote is, by 
the statute, made a necessary ingi-edient of 
the offence, and the necessity to aver and 
prove such absence of right is conceded. 
But, the indictment contains no fact showing 
the absence of such right. It is, therefore, 
plainly insufficient, and the judgment must 
be arrested for this reason. 



Case No. 15,373. 

UNITED STATES v. HOAR. 

[2 Mason, 311.] i 

■Circuit Court, D. Massachusetts. Oct. Term, 

1821. 

llmitations of actioxs— inapplicable to united 
States— Admisistbatoks—Pleadixg. 

1. Neither the general statute of limitations, 
jior the statute of limitations of Massachusetts, 
as to executors and administrators binds the 
United States in a suit in the circuit court; and, 
■of course, neither can be pleaded in bar of sudi 
«uit. 

[Cited in note to U. S. v. Wilson, 8 Wheat. 
(21 U. S.) 256. Cited in U. S. v. Greene, 
Case No. 15,258; U. S. v. Hewes, Id. 15,- 
359; Armstrone v. Morrill, 14 Wall. (81 U. 
S.) 145, Gibson v. Chouteau, 13 Wall. (80 
U. S.) 99; U. S. V. Tetlow, Case No. 16,456; 
Dollar Sav. Bank v. U. S. 19 Wall, <rS6 
U. S.> 239; U- S. v. Herron, 20 Wall. (87 U- 
S.) 263; U. S. v. City of Alexandria, 19 Fed. 
612; U. S. V. Southern Colo. O. & T. Co., 
18 Fed. 279; U. S. v. Houston, 48 Fed! 
210.] 

[Cited in Baxter v. State, 10 Wis. 455; Re 
City of Utica (Sup.) 26 N. Y. Supp. 566. 
Cited in brief in Re Fox, 52 jST. Y. 531; 
Knox V. Chaloner, 42 Me. 154. Cited in 
Mayrhofer v. Board of Education, 89 Cal. 
112, 26 Pac. 646; People v. Clark, 9 N. Y. 
361; St. Charles Co. v. Powell, 22 Mo. 527; 
State v. Franklin Falls Co., 49 N, H. 252; 
State V. Kelsey, 44 N. J. Law, 44; Topsham 
. V. BlondeU, 82 Me 154, 19 Atl. 94; Trus- 
tees of Public Schools v. Trenton, 30 N. J. 
Eg. 684. Cited in brief in U. S. v. San 
Pedro & Canon Del Agua Co. (N. M.) 17 
Pac. 338.] 

2. A general plea of plene administravit may 
1)6 good, where all the property of the intestate 
lias been exhausted in a regular course of ad- 

1 [Reported by William P, Mason, Esq.] 



ministration. But if exhausted in paying debts, 
without notice of a debt having a legal priority, 
that fact should be specially pleaded. 
[Cited in Bassett v. Granger, 136 Mass. 177; 

Cumberland 7. Pennell, 69 Me. 372; Thur- 

lougb V. Kendall, 62 Me. 167.] 

3. In what cases a special plea of plene admin- 
istravit is necessary at the common law, or un- 
der Massachusetts statutes. 

[In error to the district court of the United 
States for the district of Massachusetts.] 

This was a writ of error from the judg- 
ment of the district court The original ac- 
tion was assumpsit for money had and re- 
ceived, brought by the United States against 
the defendant in error [Samuel Hoar, Jr.J, 
as administrator of the estate of Col. John L. 
Tuttle, deceased. The defendant pleaded, 
(1) the general statute of limitations of 
MassachTisetIs (St. Feb. 13, 1787; 1786, c. 52, 
— substantially like the statute of 21 jac. c. 
16, § 3) to personal actions; (2) the statute of 
Massdchuisetts (St. Feb. 14, 1789; 1788, c. 
66; and Feb. 14, 1792; 1791, c. 28) limiting 
suits against executors and administratoi-s 
to four years after the acceptance of the 
trust; (3) plene administravit. To the two 
first pleas the plaintiffs demurred, and to the 
third plea replied, that the estate of Tuttle 
is fully sufficient to pay aU his debts and the 
charges- of administration. To this replica- " 
tion the defendant demurred; and upon 
joinder in demurrer to all the pleas, the dis- 
trict court gave a pro forma judgment for 
the defendant. [Case imreported.] 

G. Blake, V, S. Dist. Atty. 
S. Hoar, Jr., for defendant. 

STORY, Circuit Justice. The only point, 
which has been argued here, is, whether the 
United States are barred of their suit by 
the statutes of limitations of Massachusetts 
above pleaded. It has not been denied, and 
indeed is too plain for argument, that the 
statutes, of limitations of Massachusetts can- 
not proprio vigore bind or bar the suits of 
the national government in the national 
"courts. If such an efEect can be attributed 
to them, it can only be by reason of some ex- 
tension of them for this purpose, by the na- 
tional legislature. And it is contended, that 
such is the effect of the 34th section of the 
judiciary act of 1789, c. 20 [1 Stat 92]. That 
section declares, "that the laws of the sev- 
eral states, except where the constitution, 
treaties, pr statutes of the " United States 
shall otherwise require or provide, shall be 
regarded as rules of decision in trials at 
common law in the courts of the United 
States, in cases where they apply." The 
whole stress, of the argument, therefore, 
turns upon the question, whether this is a 
case, where the laws of the state do apply. 
Now, I think, it may be laid down as a safe 
proposition, that no statute of limitations 
has been held to apply to actions brought by 
the crown, xinless there has been an express 
provision including it. For it is said, that, 
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where a statute is general, and thereby any 
prerogative, right, title, or interest is divest- 
ed or taken from the king, in such case the 
king shall not he bound, unless the statute Is 
made by express words to extend to him^ 
Bac. Abr. "Prerogative," E. 5. And, accord- 
ingly, it was ruled in the Case of Magdalen 
CoUege, 11 Cooke, 6S, 74b, 1 Rolle, 151, that 
"the king has a prerogative, quod nullum 
tempus occurrit legi, and, therefore, the gen- 
eral acts of limitation, or of plenarty, shaU 
not extend to him." And the same doctrine 
is maintained in the most respectable au- 
thorities. Plowd. 244, 3 Inst. 188; Bac. Abr. 
''Prerogative," B. 5, p. 561; Com. Dig. Pr. 
D 86; Temps. G. 11; Bro. St. Lim. 67. It is 
true, that Bracton lays down a different doc- 
trine as to certain crown lands, for he says 
(Bract lib. 2, a 5, § 7): "Simt etiam alise res 
quse pertinent ad coronam, quae non sunt ita 
sacrse, quin transferri possimt, sicut sunt 
fundi, terrae et tenementa et hujus 'modi, 
per quae corona regis roboratur et in quibus 
currit tempus contra regem, sicut contra 
quamlibet privatum personam." And Staun- 
ford, citing this passage, says, this is as 
much as to say, that if the king had right to 
any such lands or tenements, and had giu'- 
ceased his time, so long, that it exceeded the 
time of limitation in a suit of right, he had 
lost then his right forever. Staunf. Pr. 42b. 
And inBritton's time the same ruleprevailed, 
for he declared, that as to lands not held as 
appurtenant to the crown, the prescription 
in a suit of right shall run against the king, 
as against other people. Britton, De Droit 
Le Roy, e. 18, p. 29. As to lands and other 
things held jure coronse, it is manifest, as 
well from Bracton as from Britton, that the 
rule governed, quod nullum tempus occurrit 
regi. "Bract, lib- 3, c. 3, p. 103; Britton, c. 
18, p. 29. But however this distinction may 
anciently have been, it is clear from the au- 
thorities, that the rule, excepting the crown 
from the operation of the statutes of limita- 
tion, has for several centuries universally 
prevailed; and a recent statute (9 Geo. IIT. 
c. 16) was the first that expressly limited the' 
right to recover any estate or hereditaments. 
The time reason, indeed, why the law has de- 
termined, that there can be no negligence or 
laches imputed to the crown, and, therefore, 
no delay should bar its right, though some- 
times asserted to be, because the king is al- 
ways busied for the public good, and, there- 
fore, has not leisure to assert his right with- 
in the times limited to subjects (1 BL Comm. 
247), is to be found in the great public policy 
of presenting the public rights, revenues, 
and property from injury and loss, by the 
negligence of public officers. -And though 
this is sometimes called a prerogative right, 
it is in fact nothing more than a reservation, 
or exception, introduced for the public bene- 
fit, and equally applicable to all governments. 
We find accordingly, in our own state, the 
doctrine is well settled, that no laches can 
be imputed to the government, and against 



it no time runs, so as to bar its rights (In- 
habitants of Stoughton V. Baker, 4 Mass- 
52SJ; so, that it is clear, that the statutes of 
limitations pleaded in this case would be no- 
bar to a suit brought to enforce any right of 
the state in its own courts. 

But, independently of any doctrine founded 
on the notion of prerogative, the same con- 
struction of statutes of this sort ought to 
prevail, founded upon the legislative inten- 
tion. Where the government is not express- 
ly or by necessary implication included, it 
ought to be clear from the nature of the mis- 
chiefs to be redressed, or the language used,, 
that the government itself was in contempla- 
tion of the legislature, before a court of law 
would be authorized to put such an interpre- 
tation upon any statute. In general, acts of 
the legislature are meant to regulate and di- 
rect the acts and rights of citizens; and in. 
most eases the reasoning applicable to them, 
applies with very different, and often con- 
trary force to the government itself. It ap- 
pears to me, therefore, to be a safe rule- 
founded in the principles of the common law,, 
that the general words of a statute ought 
not to include the government, or afGect its- 
rights, unless that construction be clear and- 
indisputable upon the text of the act. 

It has not been contended in argument,,, 
that the judiciary act. of 1789, in the section 
under consideration, meant to enlarge the- 
Construction of the statutes of Massachu- 
setts. It is most manifest, that the terms 
give the same efficacy, and none other, to^ 
these statutes in the federal, that they have 
proprio vigore in the state, courts. And yet^ 
unless this doctrine of enlargement can be 
maintained, it is difficult to perceive upon 
what ground the case of the defendant cani 
be supported. The statutes of Massachu- 
setts could not originally have contemplated, 
suits by the United States, not because, they^ 
were in substance enacted, before the feder- 
al constitution was adopted, on which I lay 
no stress; but because it was not within 
the legitimate exercise of the powers of the 
state legislature. It is not to be presumed,, 
that a state legislature mean to transcend 
their constitutional powers; and, therefore, 
however general the words may be, they are- 
always restrained to persons and things,. 
over which the jurisdiction of the state may- 
be rightfully exerted. And if a construction 
could ever be justified, which should include 
the United States, at the same time, that it 
excluded the state, it is not to be presumed, 
that congress could intend to sanction an 
usurpation of power by a state to regulate- 
and control the rights of the United State?. 
In the language of the act of 1789, it would 
not be a ease, where the laws of the state 
could apply. The mischiefs, too, of such a 
construction, would be very great. The 
public rights, revenue, and property would? 
be subject to the arbitrary limitations of the 
states; and the limitations are so various 
in these states, that the government would 
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hold their rights by a very different tenure 
in each. I am of opinion, therefore, that the 
first and second pleas of the defendant are 
had in point of law, and, that judgment 
ought to be for the plaintiffs. 

As to the third set of pleadings, it is im- 
iwssible to sustain the replication as a good 
answer to the plea of plene administravit, 
for it neither denies nor avoids the matter 
of that plea. If the United States meant to 
deny that matter, it is surprising, that the 
usual anl technical replication was not 
made; and if it meant to admit the truth 
and justice of that plea, the true course was 
to have admitted the same in terms, and 
prayed judgment of assets quando aceider- 
int. But here, the replication does neither. 
It asserts, that there are assets of the de- 
ceased, not saying in the hands of the ad- 
ministrator, sufficient to pay all his debts, 
and yet does not take issue upon the point 
of plene administravit. It is a perfectly 
anomalous and incongruous pleading, and 
is bad in substance as well as in form. 

The only remaining question, is, whether 
the plea of plene administravit generally is 
good in this case. It is suggested at the 
bar, that under the peculiar system of laws 
of Massachusetts, this plea, however good 
at common law, is not sustainable. By 
these laws the rights of creditors of a de- 
ceased debtor are equal, and no one has a 
priority over another, but all are to be paid 
pari passu, excepting debts to the United 
States, to the commonwealth, and for char- 
ges of the last sickness and funeral of the 
deceased, which have a priority, where the 
estate is insolvent. Jewett v. Jewett, o 
Mass. 275; Act Cong. March 3, 1797, c. 74, 
§ 5; [1 Story's Laws, 465; 1 Stat. 515, c. 
201; Fisher v. Blight, 2 Cranch [6 U. S.] 
358. It is supposed, therefore, that in cases 
of insolvency, the administrator is bound to 
pursue the statute provided for such cases, 
and can avail himself only of the special 
plene administravit growing out of the pro- 
visions of that statute. If the estate be in 
fact insolvent, the administrator cannot law- 
fully prefer one creditor to another in the 
payment of debts; and if he pays one cred- 
itor in full to the injury of the others, it will 
be a wasteful administration, and at his 
own peril. While a single creditor remains 
unpaid, if the assets are exhausted, the ad- 
ministrator is guilty of waste. Such, as I 
understand it, is the drift of the argument. 

Now, in the first place, it does not appear 
to me, that upon principle any special plea 
of plene administravit is necessary, where 
the assets have been in fact paid according 
to the directions of the statute of insolven- 
cy; for if the assets are rightfully applied, 
the mode is matter of evidence and not of 
pleading. A special plene administravit can 
only be necessaiy, where the administrator 
either admits assets to a limited extent, or 
he sets up a right of retainer for the pay- 
ment of other debts, to which they are le- 



gally appropriated, or he has paid debts ot 
an inferior nature, without notice of the- 
plaintiff's claim. And so is the doctrine of 
the common law according to the better au- 
thorities. Hickey v. Hayter, 6 Term R. 384; 
Toll. Ex'rs, bk. 3, c. 2, § 2, pp. 267, 282;: 
Parker v. Atfield, Salk. 311; Toll. Bx'rs, 
bk. 3, c. 3, p. 298; Id. bk. 3, c. 5, p. 367;. 
1 Saund. 333, note 6, 334, note 8; 3 Bac. 
Abr. "Executors and Administrators," L^ 
pp. 77, 82. In the next place, it' seems to- 
me, that there may be cases, where the es- 
tate may be insolvent, and yet the adminis- 
trator would not ,be bound to procure a com- 
mission, and proceed under the statute of 
insolvency. If, for example, the assets were 
less than the privileged or priority debts>. 
a commission of insolvency would be utterly 
useless to the other creditors; and surely 
the law would not force the administrator to- 
nugatory acts. In such a case it seems to 
me, that a general plene administravitwould. 
be good, if the administrator had in fact 
applied the assets in discharge of suclt 
debts. If he had not so applied them, then, 
he might specially plead these debts and no 
assets ultra. Other cases may be put of an^ 
analogous nature; and unless some stub- 
born authority could be shewn, founded in. 
our local jurisprudence (and none such has 
been produced), I should not be bold enough 
to overrule, what I consider a most salutary 
doctrine of the common law. Ju.dgments, 
bonds, and some other debts at the cojnmon, 
law are privileged debts, and are entitled/ 
to a priority of payment. And yet, if the 
administrator have no notice either actual 
or constructive of such privileged debts, he- 
will be justified in paying debts of an in- 
ferior nature, provided a reasonable time- 
has elapsed after the decease of the intes- 
tate. Com. Dig., "Administration," 0. 2; a 
Bac. Abr. "Executors and Administrators," 
L. p. 82, and Guillim's note; Sawyer v. Mer- 
cer, 1 Term R. 690; Toll. Ex'rs, bk. 3, c^ 
2, pp. 292. 293; Britton v. Batthurst, 3 Lev., 
114. And in principle there cannot be any 
just distinction, whether such payment be- 
voluntary or compulsive. Toll. Ex'rs, bk. 3,. 
c, 2, p. 293. But in such case, if he be aft- 
erwards sued for such privileged debt, he- 
cannot plead plene administravit generally, 
but is bound to aver, that he bad fully ad- 
ministered before notice of such debt. Saw- 
yer V. Mercer, 1 Term R. 690; Toll, Ex'rs, 
bk. 3, c. 2, p. 293. Now it is precisely in this 
view, that the plea of the defendant is de- 
fective. The debt of the United States is a 
privileged debt, and the plea should have- 
shown, that the assets were exhausted before 
knowledge of this debt.. It seems to me, 
therefore, that the plea must be adjudgeds 
bad. 

In point of fact, it is admitted at the bar,„ 
and by the pleadings, that Col. Tuttle's es- 
tate is solvent; but the administrator has,, 
in consequence of the lapse of time, and iii 
pursuance of the general principles of law,. 
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distributed the surplus assets after the pay- 
ment of all known debts among the heirs. 
Whether such a distribution, either volun- 
tary or under a probate decree, would pro- 
tect him from a suit by the United States, 
need not now be decided. If it would not, 
the United States might well have taken 
Issue on the plene_ administravit; if it 
would, it ought to have been specially plead- 
ed. Judgment for United States. 



Case I^o. 15,374. 

UNITED STATES v. HODGES. 

[Brunner, Col. Cas. 465; i 2 Wheeler, Cr. Cas. 
477J 

Circuit Court, D. Maryland. May Term, 1815. 

Criminal Laty — Pkovinor op Couut and Jcuy — 
Treason — Delivering Prisoners to Bsemt. 

1. It is the duty of the court when requested, 
to declare the law, but the jury are not bound 
to conform thereto, having the right to decide 
both the law and the facts. 

[Cited in U. S. v. Taylor, 11 Fed, 473; Sparf 
V. U. S., 156 U. S. 163, 15 Sup. Ct. 317.] 

[Cited ip Terriiory v. Kee (N. LI.) 25 Pac. 
926.] ' 

2. Delivering up prisoners and deserters to an 
enemy is treason, and nothing but a well-ground- 
ed fear of life will excuse the act. 

[Cited in Lawson v. Miller, 44 Ala. 616.] 

The facts of the case were as follows: 
While the British army was on the retreat 
from the city of Washington last summer, as 

they passed through , George countj^ 

some of the people of the. town of Upper 
Marlborough took four stragglers, who were 
following the army. They were sent into 
the interior of the country together with a 
•deserter. As soon as they were missed they 
were demanded by the British commander, 
xmder a threat that the town should be de- 
stroyed if they were not obeyed. Communi- 
-cations passed between the two parties, the 
result of which was that the men were re- 
stored to the enemy. It appeared by the 
testimony of John Randall and others that 
-on Saturday after the engagement at Bla- 
^ensburgh, General Bowie brought three 
prisoners to Queen Anne, and asked Randall 
to stand guard over them, which he did. 
During the night Mr. William Lansdale 
Tjrought another. Early in the morning the 
prisoner [John Hodges] and his brother ai>- 
peared and demanded them; they said that 
the British had threatened to destroy the 
town, unless this req ition was obeyed be- 
fore twelve o'clock, etc., and that they would 
hold their wives and children as hostages. 
The witness sent for General Bowie, who at 
first refused to suffer them to go; upon an 
■explanation of the threat he said it was hard, 
but he supposed they must be returned. 
They were delivered up to the prisoner, who 
surrendered them to the British. 

1 [Reported fay Albert Brunner, Esq., and here 
xeprinted by permission.] 



Elias Glenn, for the United States. 
U. S. Heath, J, E. Hall, and Wm, Pinkney, 
for prisoner. 

CMr. Pinkney on behalf of the prisoner, 
read an address from the grand jury to the 
president of the United States, in which the 
jurors expressed their respect for the mo- 
tives of the prisoner, and prayed a nolle 
prosequi.] 2 

Mr. Glenn prayed the court to direct the 
jury that the mere act of delivering up 
prisoners or deserters is an overt act of high 
treason. 

THE COURT said they were bound to de- 
clare the law whenever they were called up- 
on in civil or criminal eases; in the latter, 
however, it was their duty to inform the 
jury that they were not obliged to take their 
direction as the law. 

2 [Mr. Pinkney. There is no law in this 
prayer, for it excludes that which is the es- 
sence of the ofEence,— intention; and if it 
was otherwise, the court has no right to in- 
struct the jury, as if this wei-e a .civil case. 
No instance has occurred in modern times of 
at attempt to bind the jury in such a case by 
the opinion of the court What remedy is 
there for the party if you err? We may ap- 
peal to a higher tribunal, it is true; but 
what is the consequence? The man is 
hanged, and your judgment is rever-sed. In 
England, did their courts interfere in this 
mode in the celebrated cases of Hardy, and 
Home Tooke and others? No, it would not 
have been endured. The best ,security for 
the rights of individuals is to be found in 
the trial by jury. But the excellence of this 
institution consists in its exclusive power. 
The jury are here judges of law and fact, 
and are responsible only to God, to the pris- 
oner, and to their own consciences. After 
the case is closed, you may, indeed, advise 
the jury, if they ask it, or, if you think 
proper to do so, without being asked by 
them. But to interrupt the progress of the 
trial in the way proposed would be mon- 
strous. Suppose the court to give the direc- 
tion, I shall not submit to it as the prisoner's 
counsel. I will, on the conti*ary, tell the 
jury that it is not law. It is my right to do 
so, and in a case of blood, I dare not forego 
the exercise of it. I trust I shall not be 
placed in a predicament which will thus set 
my duty to a man whose life is in my 
charge against my respect for this tribunal. 
I pray your honors to suffer this cause to 
go on in the customary and legal manner. " 

[Mr. Glenn observed that it was the prac- 
tice every day in the criminal court, and ap- 
pealed to one of the counsel for the prisoner, 
whose long career as a public prosecutor 
must have furnished innumerable instances. 

[Mr. Jennings, for the prisoner, said that, 
being thus called upon, he was sorry he 
could not aid the district attorney by any 
such precedent. He never knew an instance, 

2 [Prom 2 Wheeler, Cr. Cas. 477.] 
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■while he was prosecutor for the state, of 
praying a direction on "behalf of the state, 
though it was frequently done by the trav- 
erser. 

[Mr. Glenn then said he would not now 
address the jury. 

[ilr. Pincliney regretted that his learned 
friend across the table had not seen fit to 
come forward in support of his case, as he 
wished to have delivered a brief homily on 
the law of treason; not, indeed, for the bene- 
fit of his client, but for the instruction of 
others, who appeared to stand in need of it. 

[Mr. Glenn, in support of his prayer, read 
to the court the following authorities: 1 
East, P. 0. p. 70. If the joining with rebels 
be from fear of present death, and while 
the party is under actual force, such fear 
and compulsion will excuse him. But an ap- 
prehension, ever so well grounded, of having 
property wasted or destroyed, or suffering 
any other mischief, not endangering the per- 
son of the party, will be no excuse for join- 
ing or continuing with rebels. Id. p. 71. 
U. S. V. Vigol [Case No. 16,621]: This was 
an indictment for high treason, in levying 
war against the United States. Patterson, 
who presided in that case, said there were 
two points for consideration,— the facts and 
the intention. He stated the evidence and 
the design, and concluded that the combina- 
tion of these facts with this design, consum- 
mated the crime of high treason in the con- 
templation of the constitution, and law of 
the United States. It may not, said the 
judge, be useless, on this occasion, to ob- 
serve that the fear which the law recognizes 
as an excuse for the perpetration of an of- 
fence must proceed from an immediate and 
actual danger, threatening the life of the 
party. The apprehension of any loss of 
property, by waste or fire, or even an ap- 
prehension of a slight or remote injury to 
the person, furnish no excuse. The counsel 
then read Cranburn's Case, from Salk. 633. 
He then admitted that he must prove a cer- 
tain portion of the intention, and that in 
the present case there were but two inquiries 
to be made: (1) Did he deliver up the pris- 
oners? (2) Did he intend to do so? Both 
these questions must be answered affirma- 
tively, and therefore the treason was proved, 
and he had no more to say upon the subject. 

[Mr. Pinckney. Nothing but an utter eon- 
fusion of ideas could have introduced a 
doubt upon the subject The gentleman's 
prayer excluded all idea of criminal inten- 
tion, or it relied upon the influence of crim- 
inal motive, as a necessary corollary from 
the naked facts charged, as the overt acts 
in the indictment. It might be affirmed, as^ 
a universal proposition, that criminal inten- 
tion is the essence of every species of crime. 
AH indictments commence with an. assertion 
of corrupt motives; and in indictments for 
treason, the overt acts laid are to show the 
manner in which the wicked intention is car- 
ried into execution. In the speeches of Lord 



Erskine, to whom the world is so largely 
indebted for a correct knowledge of the prin- 
ciples of civil libeiiy and the law of treason, 
you will find him perpetually contending^ 
and contending with effect, that, although 
the crown had proved the facts charged, it 
had not shown the evil design, the corrupt 
purpose, without which the facts are nothing. 
The counsel then referred to and read part 
of Mr. Erskine's remarks in the Case of 
Lord George Oordon [21 How. State Tr. 485].. 
In that case it was proved that the prisoner- 
incited the acts which produced the conse- 
quences complained of, yet he was acquitted, 
because he was not the enemy of the king, 
nor the friend of any man who was his 
enemy. Take the case of a man who, in 
time of war, is charged with the defence or 
an important fortress or castle, which he- 
surrenders to an incompetent force. What 
more effectual means could he have adopted 
to aid the enemy than the delivery of this 
fortress? The books will tell you, that if he 
was bribed to this desertion of his duty, if" 
he did it with a view to benefit the enemy, 
he is guilty of treason. But if pusillanimity 
was the cause, or if it arose from a false 
calculation of his own means, or the force of 
the enemy, he is not a ti-aitor. You may 
banish him with ignominy from the ranks 
which he has disgraced, or try him by mar- 
tial law as a coward or a fool; but he has. 
committed no treason. Suppose a powerful 
force to invade the country, to which re- 
sistance is hopeless. They levy contribu- 
tions. They do not proclaim that they will, 
hang me if I neglect to comply with this 
order, but they threaten plunder and desola- 
tion. I know they have the power to exe- 
cute that threat, and I comply accordingly. 
Now the paying of money, or the furnisliing- 
of provisions, is an assistance. It is, "giving 
aid and comfort" much more effectually than 
the delivery of a few prisoners or a deserter. 
Yet no man will call this treason, because 
there is no evidence of hostility to the in- 
terests of the country. The authorities say 
it is not treason. In Stone's Case, 1 East, 
P. C. 79, the indictment charged, as an 
overt act of adherence to the enemy, that 
the prisoner conspired, with others, to col- 
lect intelligence within England and Ireland, 
of the disposition of the king's subjects, in. 
ease of an invasion of either country, and: 
to communicate such intelligence to the ene- 
my. The tendency of parts of the corre- 
spondence, which was given in evidence, was 
to advise the enemy against an invasion of 
England, by representhig the improbability 
of its being attended with any success, from, 
the general disposition of the people. Now 
it was scarcely possible that such a corre- 
spondence could have been opened and main- 
tained with other then corrupt motives. Yet 
the counsel were allowed to argue that the- 
letters were transmitted with a good intent, 
in order to avert the danger of so great a 
calamity as an invasion. And the court said. 
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the jury were to judge, from all the cireum- 
■stanees, whether the intelligence had been 
sent with that view. My client is charged, 
-as Stone was charged, with being an adher- 
•cnt; and, like him, is entitled to be sheltered 
by his motives from the imputation of trea- 
son. The district attorney confounds the in- 
dictment which you are now trying with an 
indictment for levying war. I admit that it 
has been decided that, if a man becomes an 
integral part of the enemy's force, and acts 
Tvith it, he necessarily levies war, and is 
guilty of treason, unless it appears tliat.he 
did so pro terrore mortis. The law will suf- 
fer no other exculpation of such conduct. It 
will excuse it upon no other motive. But 
will the gentleman refer us to some author- 
ity which declares that if a man, without 
joining the enemy, so as to levy war, does, 
upon virtuous or even pardonable induce- 
ments (having no reference to the promotion 
'Of the enemy's views), that which happens, 
'Or is calculated, to be advantageous to the 
•enemy, he is therefore a traitor? What is 
4in adherent? Can he be any thing less 
■than a willing partisan, a corrupt auxiliary 
of the enemy? Such, at least, is the natural 
4ind ordinary import of the word; and you 
cannot strain it beyond that import by the 
refinements of comments of construction, to 
the prejudice of the accused, without reviv- 
ing the ferocious and appalling doctrine of 
■constructive treason, which once made Eng- 
land bleed at every pore, and stained the 
palace and the cottage with judicial murder. 
The protecting spirit of the constitution, and 
•of the statute which acts upon it, as well as 
humanity and justice, would be outraged 
by such a course. Unlike tlie conduct of 
Stone, the conduct of Hodges presents noth- 
ing ambiguous to the most zealous scrutiny. 
His honourable feelings and intentions are 
acknowledged by aU. He was urged by the 
solicitation of those whom he respected. He 
was led by a generous sympathy for the 
situation of one who is deservedly dear to 
-all who know him. He was actuated by an 
-apprehension, by no means unreasonable, 
for the quiet and safety of the affrighted 
women and helpless children of the neighbor- 
hood, and for the security of the persons 
-and property of the whole district. The 
treason of adherence cannot be committed by 
■one whose heart is warm with all the hon- 
ourable feelings of the man and the patriot. 
"Overt acts undoubtedly do discover the 
man's intentions; but I conceive they ^are 
not to be considered merely as evidence, but 
-as the means made use of to effect the pur- 
jioses of the heart." Fost Crown Law, 203. 
This is the master key which lets you into 
the whole secret of this title of the criminal 
law. Sir Walter Tyrrel, who in shooting at 
■a deer, killed the king, could not be con- 
victed of treason. The killing was per infor- 
tunium. So, where a person non compos 
■slays another designedly, still lie is innocent, 
-because there is no malignity in his heart. 



So in every homicide, it is felonious, justi- 
fiable or excusable, according to the purpose 
with which the act was perpetrated. It is 
murder where it is done through malice; 
manslaughter, if without malice; where it 
is done through misfortune, or in self-de- 
fence, it is excusable; and it is justifiable 
when done in advancement of public justice, 
in obedience to the laws. If the heart be 
uncontaminated by corrupt intentions, the 
man is innocent, for it is motive that quali- 
fies actions. As -it will be with God, so it 
is with the man. The latent intention of 
the heart must be searched. Look at the 
locus in quo,— the scene where the plot of 
this treason is laid, A hostile force, but 
the day before, had traversed the country in 
all the pride of victory. The jus belli was 
lord of the ascendant. The army, if such a 
force may deserve the name, which had been 
relied upon for the defence of the capitol, 
had been broken up and dissipated to every 
quarter of the compass. The country was 
menaced by an enemy, with whom, to adopt 
the language of Csesar, it was easier to do 
than to say. If I were addressing the jury, 
I might appeal to their love of country. I 
might remind them that they are administer- 
ing law for posterity as well as for us. But 
I am addressing a tribunal where these con- 
siderations have their full weight, and I 
expect with confidence that the court will 
vindicate the doctrines which I have had 
the honour to advance. 

[(After considerable delay, occasioned by 
the examination of the authorities, the court 
proceeded to pronounce an opinion,)] 2 

Before DTJVAL, Circuit Justice, and HOUS- 
TON, District Judge. 

DUVAL, Circuit Justice. The court would 
have been better satisfied if the whole case 
had been gone through in the usual way; 
but as th6 district attorney has prayed an 
opinion on the law, the court will give their 
opinion. 

First. Hodges is accused of adhering to 
the enemy, and the overt act laid consists in 
the delivery of certain prisoners, and I am of 
opinion that the overt act laid in the indict- 
ment and proved by the witness is high 
treason against the United States. 

Second. When the act itself amounts to 
treason it involves the intention, and such 
was the character of this act. No threat of 
destruction of property wiU excuse or justify 
such an act; nothing but a threat of life, 
and that likely to be put into execution. 

Third. The jury are not bound to conform 
to this opinion, because they have a right in 
all criminal cases to decide on the law and 
the facts. 

HOUSTON, District Judge, said he did not 
entirely agree with the chief justice in any 
except the last remark. 

2 [From 2 Wheeler, Cr. Gas. 477.] 
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2 [ilr. Pinckney then rose again, and ad- 
dressed tbe jury: The opinion which the 
-chief justice has just delivered is not, and I 
thank God for it, the law of the land. If 
^ou have the slightest doubt on the subject, 
i. will undertake to remove it, to show you 
that the cases have been misconceived, and 
that the conclusions drawn from them are 
-erroneous. No man can feel for the learned 
judge who has just given you his instruction, 
-a reverence and affection more sincere than 
I do. But reverence and afEection for him 
«hall not stand in the way of the great duty 
which I owe to a fellow citizen who relies 
-on me to shield his innocence from the 
charge of guilt, and his life from an attain- 
-der for treason, I had hoped that, since his 
motives were admitted, on all hands, to be 
-entitled to praise, §ince the grand jury had 
dissociated with their indictment a certificate 
■of the purity of his views, and a solemn rec- 
ommendation that the prosecution should be 
•abandoned, he would at least have been left 
by the district attorney, and the court, to 
•obtain from you, as he could, a deliverance 
Irom the danger that encompassed him. In 
that hope I have been disappointed. As if 
the salvation of the state depended upon the 
■conviction of this unfortunate man, whose 
situation, one would think, an inquisitor 
anight deplore, the district attorney has gone 
-out of his way to bring down vengeance up- 
-on him; and one of the court has told you 
that he is a traitor, and that you ought to 
jfind him so. In a case where justice might 
be expected to be softened into clem,ency, 
Jind even to connive at acquittal, where ev- 
-ery generous sentiment must take part with 
the accused, and law might be thought to 
lear the reproach of tyranny, if it should suc- 
•ceed in crushing him,— in such a case, the 
established order of trial is deserted, a per- 
jiicious novelty is introduced, the court is 
vcalled upon to mix itself in yom* delibera- 
tions, to mutilate the defence of the prison- 
er's counsel, to harden yom- consciences 
against the solicitations of an enlightened 
mercy, and to sacrifice the prisoner to gloomy 
and exterminating principles, which would 
render the noble and beneficent system of 
law. for which we are distinguished, a hide- 
ous spectacle of cruelty and oppression. For 
the sake of the coimtry to which I belong, 
-as weU as of my client, I will not only pro- 
test before you against these principles, but 
will examine and speak of them with free- 
dom, restrained only by the decorum which 
.this place requires. 

[After several introductory observations, 
:3Jx. Pinkney proceeded thus: 

[In my argument to the court, I showed 
that if it be done treacherously, it is treason; 
"but that if the commander act from any mo- 
tive not corrupt, no indictment can touch 
"him. If the fort be as impregnable as Gib- 
raltar, and be garrisoned with 50,000 men, 
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and it is surrendered to a force of half that 
number, from motives of fear, the command- 
er cannot be punished as a traitor. What 
can be more strong to show that upon an in- 
dictment for adherence, the law looks into 
the heart, and adapts its penalties accord- 
ingly? Has that authority been answered? 
In the Case of Stone, which was parallel 
with the point, the court said expressly, if 
the heart be pure, it matters not how incor- 
rect the conduct. So the counsel argued, 
and Stone was acquitted. Has any answer 
been given to that authority? Has any been 
even attempted? This indictment charges 
Hodges with having done certain things 
wickedly, maliciously, and traitorously. Must 
not the United States prove what they al- 
lege? When the law allows even words to 
be given in evidence, as explanatory of in- 
tention, to exculpate, it admits that exculpa- 
tion may be made out by proof of innocent 
motives; that overt acts alone do not fui*- 
nish a criterion; that concomitant facts, il- 
lustrative of the state of the heart, must not 
be neglected. A military force levies con- 
tributions. If you pay them, for the pur- 
pose of saving the country from further mis- 
chief, although there be no fear or danger of 
death, the law says this is not treason. By 
the docti-ine of the chief justice, however, it 
is treason, and consequently his doctrine is 
unsound. Oh this occasion, the enemy were 
in complete power in the district where the 
transactions occurred which are complained 
of in the indictment. They were iinawed bj' 
the thing which, we called an army, for it 
had fled in every direction. They were om- 
nipotent. The law of war prevailed, and ev- 
ery other law was silent. The domestic code 
was suspended. They menaced piUage and 
conflagration; and, after they had wantonly 
destroyed edifices which all civilized war- 
fare had hitherto respected, was it to be be- 
lieved that they would spare a petty vil- 
lage, which had renewed hostilities, before 
the seal of its capitulation was dry? There 
was menace; power to execute; probability, 
nay, certainty, that it would be executed. 
How, then, can you find a wicked and trai- 
torous motive in the breast of my client? 
There is not only the absence of any wicked 
motive, but there is the visible presence of 
those which are laudable,— an attachment to 
Dr. Beanes, anxiety for the defenceless peo- 
ple about him, a desire to preserve the coun- 
try from the aifiictions which hung over it. 
In conduct so characterized, so produced, we 
discover the operations of an excellent heart, 
upon a mind which virtuous inducements 
could betray into error; but what way we 
can distort it into treason, I have not yet 
been able distinctly to learn. The conduct 
is in itself treasonable, says the chief jus- 
tice. It necessarily imports the wicked in- 
tention charged by the indictment. The con- 
struction makes it treason, because it aids 
and comforts the enemy. These are strong 
and comprehensive positions; but they have 
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not been proved, and tliey cannot be proved 
until we relapse into the gulf of constnictive 
treason^ from whicli our ancestors in anoth- 
er country have long since escaped. 

[Gracious God! In the nineteenth century, 
to talk of constructive treason! Is it possible 
that in this favoured land, this lastasylumof 
liberty, blest withal! that can render a nation 
happy at home and respected abroad, this 
should be law? No. I stand up as a man 
to rescue my country from this reproach. I 
say there is no colour for this slander upon 
our jurisprudence. Had I thought otherwise 
I should have asked for mercy, not for law, 
I would have sent my client to the feet of 
the president, not have brought him, with 
bold defiance, to confront his accusers, and 
demand your verdict. He could have had a 
nolle prosequi. I confirmed him in his res- 
olution not to ask it, by telling him that he 
was safe without it. Under these circum- 
stances I may claim some respect for my 
opinion. My opportunities for forming a 
judgment upon this subject, I am compeued 
to say, by the strange turn which this cause 
has taJben, are superior to those of the chief 
justice. I say nothing of the knowledge 
which long study and extensive practice en- 
abled me to bring to the consideration of the 
case. I rely upon this. My opinion has not 
been hastily formed, since the commence- 
ment of the trial. It is the result of a de- 
liberate examination of aU the authorities, 
of a thorough investigation of the law of 
treason in all its forms, made at leisure, and 
under a deep sense of a fearful responsibili- 
ty of my client. It depended upon me wheth- 
er he should submit himself to your justice, 
or use with the chief magistrate the inter- 
cession of the grand, jury, which could not 
have failed to have been successful. You 
are charged with his life and honour, be- 
cause I assured him that the law was a 
pledge for the security of both. I declared 
to him that I would stake my own life upon 
the safety of his, and I declare to you now 
that you have as much power to shed the 
blood of the advocate as to harm the client 
whom he defends. If the mere naked fact 
of deliveiy constitute the crime of treason, 
why not hang the man who goes under a 
flag of truce to return or exchange pris- 
oners? According to the doctrine of the 
chief justice, this man is equally guilty with 
him who stands at the bar, if you are forbid- 
den to examine his mind, but are command- 
ed by the law to look only to his acts. I 
ask you to consider this, in the spirit of 
Stone's Case. That doctrine, I pledge my- 
self, goes through every nerve and artery of 
the law. If the doctrine of the chief justice 
be the law of the land, every man concerned 
in the deeds of blood that were acted during 
our recent war was a murderer. Our gallant 
soldiers who had repulsed the hostile step 
whenever it trod upon our shores, our gal- 
lant tars who unfurled our flag and acquired 
for us a name and rank upon the ocean 



which will not. soon be obliterated,— these- 
are all liable to be arraigned at this bar. 
These men have carried dismay and death 
into the ranks of the foe. Blood calls for 
blood- You dare not inquire into the causes, 
which produced the circmnstances, which at- 
tended the motives, which prompted the 
deeds of carnage. The act, you are told by 
the chief justice, and such is the reasoning 
of the attorney general, involves the intent. 

[Gentlemen! so solemnly, so deeply, so re- 
ligiously do I feel impressed with this prin- 
ciple, that I know not how to leave the case 
with you, although at the present moment it 
strikes my mind in so dear a light that I 
know not how to make it more clear. Gen- 
tlemen! this desolating doctrine would sweep 
us from the face of the earth. Even when^ 
we deserved to be crowned with laurels, we 
should be stretched on a gibbet. I tremble 
for my children, for my country, when I re- 
flect upon the consequences of these detest- 
able tenets which reduce indiscretion and 
wickedness to the same level. Which of you 
is there that in some imguarded moment 
may not, with honest motives, be imprudent? 
Which of you can hope to pass through life 
without the imputation of crime, if your mo- 
tives may be separated from your conduct, 
and guilt may be fastened upon your actions, 
although the heart be innocent? If this 
damnable prosecution should prevail, it 
would be the duty of the district attorney in- 
stantly to arraign Gen. Bowie, one of the wit- 
nesses in this case, than whom a purer pa- 
triot never lived. Nay, half Prince George's 
county would come within its baleful influ- 
ence. Yet such is the law the chief justice 
recommends to you. Has associate does not 
concur with him. In this conflict of opinion 
I shoifld be entitled to your verdict, but I 
rest the case upon more exalted grounds. I 
caU upon you as honourable men, as you are 
just, as you value your liberties, as you prize 
your constitution, to say, and to say it 
promptly, that my client is not guilty. 

[The jury, without hesitating a moment, 
rendered a verdict of not guilty.] 2 
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UNITED STATES v, HODGKIN. 

[1 Cranch, C. C. 510.] 1 

Circuit Court, District of Columbia. Nov. 
Term, 180S. 

Recogx'izasces — Mis OEM K Axons. 

Upon a recognisance for the appearance of 
the defendant in a case of misdemeanor, he is 
bound to appear on the first day of the term. 

Mr. E, J. Lee contended that the recogni- 
zance, returnable to this term, cannot be for- 
feited at this term, as the traverser has the 
whole term to appear in. The return-day of 

s [From 2 Wheeler, Cr. Cas. 477.] 
1 LUeported by Hon. William Cranch, Chief 
Judge.] 
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all writs is the day after the last day of the 
session. 

THE COURT (DUCKETT, Circuit Judge, 
absent) Said the traverser is bound to appear 
at the court, which is the first day of the 
term, and the whole term is but one day in 
law. 



Case ISTo. 15,376. 

UNITED STATES t. HODSON et al. 

[14 Int. Rev. Rec. 100.] 

Circuit Court, W. D. Wisconsin. Sept, 1871. 

Intern.\l Revende— ScPERVisoRT Power of As- 
sessor — Nature of Adthoritv. 

Sections 14, 20, Act June 30, 1864 [13 Stat. 
226, 229], as amended by the act of July 13, 
1866 [14 Stat. 98], clothe assessors of internal 
revenue with supervisory power over, and au- 
thorize them to investigate all accoxmts, lists, or 
returns made or required to be made to him by 
any and all classes of persons liable to pay tax- 
es upon any property, trade, or business; they 
authorize him to increase the amount of the as- 
sessment ip all cases of fraud or omission, and to 
assess upon every party the. amount of tax for 
which he is liabi^-. This authority is in its na- 
ture judicial instead of ministerial. 

[Cited in U. S. v. Black, Case No. 14,600; U. 
S. V. Millinger, 7 Fed. 189.] 

In equity. 

H. L. Palmer, for plaintiff. 
A. Hyatt Smith, John Winans, and George 
B. Smith, for defendants. 

Before DAVIS, Circuit Justice, and HOP- 
KINS, District Judge. 

HOPKINS, District Judge. This is a suit 
in equity brought under the authority of the 
108th section of the act of July 20, 1868 (15 
Stat. 167), to subject the real estate of the 
principal defendant, William Hodson, to the 
payment of a tax assessed upon him as a dis- 
tiller by the assessor of the Second district of 
this state to the amount of §98,407.50. This 
assessment was made under the authority 
conferred upon the assessor by sections 14 
and 20 of the act pf June 30, 18C4, as amend- 
ed by the act of July 14, 18C6 (li Stat. 101, 
103). It was made on the 10th day of Oc- 
tober, 1867, and on the 14th of October Hod- 
son appealed from it to the commissioner of 
internal revenue, and on the 19th of January, 
1868, the commissioner affirmed it. It was 
made because of f raudxilent and false returns 
of Hodson as distiller for spirits manufac- 
tured and not reported to the assessor, and 
for spirits sold by him upon which the tax 
to that amount had not been paid, in fraud 
of the provisions of the law. The defendant 
was duly notified and summoned before the 
assessor, and appeared and was examined on 
oath, and testimony was taken before the as- 
sessor and a full examination had of the ease 
as provided by law, and after such hearing 
said assessment was made, and was after- 
wards affirmed on appeal as before stated. 
The assessor on the 11th day of October, 1867, 
26FED.CAS.— 22 



I delivered the ctssessment to the collector of 
the district to collect The collector on the 
same day notified the defendant thereof, and 
on the 30th of November his deputy, under 
proper warrant, levied upon certain real es- 
tate of the defendant and advertised it for 
sale. On the 19th of December, 1867, the de- 
fendant commenced suitjn equity in the 
United States circuit court for the district of 
Wisconsin against the collector and his dep- 
uty, to set aside the assessment, and obtain- 
ed injunction restraining the sale. Suit was 
dismissed in November, 1868. This suit was 
commenced in February, 1869. The proceed- 
ings of the assessor in making the assess- 
ment conformed substantially with the re- 
quirements of the act But the defendants 
daim that the sections above mentioned, im- 
der which the assessor acted, are not applica- 
ble to distillers, and that he had no jurisdic- 
tion in the premises, and that the assessment 
is therefore absolutely void. If that is so, 
the bill must be dismissed, for it is only in 
cases "where it is lawful and has become 
uecessaiy to seize and sell real estate to sat- 
isfy the tax" that a suit of this character 
. can be sustained. We cannot yield our as- 
sent to the defendants' view of the act. Up- 
on a careful examination of the provisions 
of those sections, we think they confer juris- 
diction upon assessors in such cases. The 
claim of defendants' counsel that section 14 
relates to "annual lists" only, cannot be sus- 
tained. The, section, after providing fully for 
"annual lists," further states, "or if any' per- 
son without notice shall not deliver a month- 
ly or other list or return at the time required 
by law, or if any person shall deliver or dis- 
close to any assessor or assistant assessor 
any list, statement, or return which in the 
opinion of the assessor is false or fraudulent, 
or contains any understatement or under- 
valuataon," etc., the assessor may proceed to 
hear and decide the case in the manner pro- 
vided therein, "and from the best informa- 
tion which he can obtain, including that de- 
rived from the evidence,'* make "such list or 
return of the property, and all articles or ob- 
jects liable to tax, owned or possessed or un- 
der the care or management of such person, 
and assess the tax thereon." The section 
fui-ther provides that the tax thus assessed 
"shall be collected by the assessor the same 
as other taxes," and the "list or return so 
made and subscribed by such assessor or as- 
sistant assessor shall be taken and reputed 
as good and sufficient for all legal purposes." 
Section 20 rather extends the power of as- 
sessors in ease of omission in making any 
list, and authorizes them to assess in case 
of "omission, understatement or undervalua- 
tion, or false or fraudulent statement con- 
tained in any return or returns made by any 
person or parties liable to tax, and to fix the 
amount the party may be liable for above 
the amount stated in any return, and certifv 
it to the collector." It also makes applicable 
all provisions of law for the ascertainment 
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thereof. The authority of the assessor to 
make assessment in such cases has been sus- 
tained in U. S. T. Sis B'ermenting Tubs [Case 
No. 16,296] ; In re Lippman [Id. 8,382]. These 
provisions, in our opinion, confer upon the 
assessor authority to investigate all accounts, 
lists, or returns made or required to be made 
to him by any and all classes of persons lia- 
ble to pay taxes upon any property, trade, or 
business. They clothe him with supervisory 
power over such accounts or returns, and au- 
thorize him to increase the amount of the 
assessment in ail cases of fraud or omis- 
sion, and to assess upon every party the 
amount of tax for which he is liable under 
the law. The law fixes the tax, and the 
revenue officer is simply the instrument or 
machinery provided for cari*ying it into ef- 
fect. The authority confided to him by the 
sections above named is in its nature judicial 
instead of ministerial. This law should re- 
ceive a liberal construction. Revenue laws 
are not penal or to be considered as penal, 
but rather as remedial laws. Taylor v. U. 
S., 3 How. [44 U. S.] 210; Oliquot's Cham- 
pagne, 3 Wall. [70 U. S.] 145. 

Distillers by section 57 of the act of June 
30, 18G4 (13 Stat. 243), are required tri-month- 
ly to render to the assessor of the district 
sworn accounts of the "number of gallons of 
spirits distilled, and also the number of gal- 
lons sold or removed for sale or consump- 
tion," and we cannot see any reason for ex- 
empting those returns or accounts from the 
operation of the provisions of sections 14 and 
20 before mentioned. The reasons, on the 
contrary, for allowing assessors to exercise 
such authority over distillers' accounts, we 
deem far more cogent than for allowing such 
authority over many other cases; for either 
the amount of the tax imposed or the nature 
of the business has shown that fraudulent 
accounts in that business have been far more 
frequent and of much greater magnitude than 
in any other. Hence the importance of au- 
thorizing assessors to revise those accounts 
and assess the proper tax thereon. Again, 
section 14 of the act of March 2, 1867, con- 
fers upon the assessor the right (14 Stat. 480) 
to assess upon a distiller the tax upon spirits 
removed other than to a bonded warehouse, 
and to certify it to the collector for collec- 
tion. It. declares that "that provision shall 
not exclude any other remedy or proceedings 
provided by law." An examination of the 
acts satisfies us that it was the intention of 
congress to make very stringent the remedy 
for enforcing the law applicable especially to 
distillers, and that by the terms used they 
have undoubtedly done so. 

Having come to the conclusion that the as- 
sessor had jurisdiction to make the assess- 
ment, and that he proceeded therein accord- 
ing to law, the question arises as to what ef- 
fect is to be given to his decision by the 
com-ts. Section 19 of the act of July 13, 1866, 
as amended by the act of Jlarch 2, 1867 (14 
Stat 457), provides that "no suit for the pur- 



pose of restraining the assessment or collec- 
tion of any tax shall be maintained in any 
court," which in effect makes the assessment 
conclusive for the purpose of collecting the 
tax. If no court is authorized to interfere to 
prevent its collection, it must as a legal se- 
quence be final for that purpose. But the sec- 
tion impliedly provides that a suit may be 
brought to recover a tax wrongfully collected 
or illegally assessed after an appeal to the 
commissioner of internal revenue from the 
decision of the assessor imposing the tax, 
provided the suit shall be commenced within 
six months from the decision or the passage 
of the act; or if the decision be delayed more 
than six months from the date of the ap- 
peal, then within twelve months from the ap- 
peal. That is the only mode provided by law 
for correcting or testing the legality of the 
assessment, and the decision of the assessor 
fixing the amount of the tax, when brought 
under consideration in any other way, is con- 
clusive. This we think is settled by the ad- 
judicated cases (Nichols v, tJ. S., 7 Wall. [74 
U. S.] 122, 129; Baltimore v. Baltimore K. R., 
10 Wall. [77 U. S.] 552), in the last of which 
the court uses the foUowhig language: "These 
laws not only provide for the manner of col- 
lecting the revenue, but also furnish a mode 
of redress to the party who has sufiEered in- 
jury by their administration." And in the 
case of Nichols v. TJ. S., supra, which arose 
under the general ' revenue laws, but in- 
volving a like question, the comt says "that 
the allowing a suit at all was an act of 
beneficence on the part of the government. 
It bad confided to the secretary of the treas- 
ury the power of deciding in the first in- 
stance upon the amount of duties demanda- 
ble, so it could have^ made him the final ar- 
biter in all disputes concerning the same." 
In the case of U. S. v. Wright, 11 Wall. [78 
U. S.] 648, the supreme court, speaking of a 
decision of the postmaster-general upon the 
question of an allowance refused by him, 
state the rule as follows: "Congress consti- 
tuted him the sole judge, and it is not com- 
petent for a court or jury to revise his deci- 
sion, nor is* it re-examinable anywhere else, 
as there is no provision in the law for it." 
"It may be safely laid down as a general 
rule," says Judge Story, "that when a par- 
ticular authority is confided to a public officer, 
to be exercised by him in his discretion upon 
an examination of facts of which he is made 
the judge, his decision upon the facts is, in 
the absence of any controlling provision of 
law, absolutely conclusive as to the existence 
of those :£acts." Allen v. Blunt [Case No. 
217]. This ease falls clearly within the prin- 
ciple and doctrine of those cases. The in- 
ternal revenue act, however, provides a rem- 
edy as before stated, but it prescribes the 
conditions precedent in order to obtain it, 
and the party wishing to avail himself of that 
remedy must comply with those terms. It 
is well settled that an action of assumpsit 
for money had and received against the col- 
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lector to recover back the money illegally 
iissessed and paid under protest, is the ap- 
propriate and proper remedy under that sec- 
Hon. Assessor v. Osborne, 9 "Wall. [76 U. S.j 
567. And we think it equally clear, upon 
principle and authority, that, before a party 
■can question the validity of an assessment 
(the assessor having jurisdiction), he must 
first pay the tax, and then bring his suit with- 
in a year against the collector to recover it 
"back. Insurance Co. v. Ritchie, 5 Wall. [72 
U. S.] 541; Philadelphia v. Collector, Id. 731 j 
Nichols v. U. S., 7 Wall. [74 U. S.] 129; As- 
■sessor v. Osborne, 9 Wall. [76 IT. S.] 567; 
[Baltimore, V- Baltimore E.. R.] 10 Wall. [77 
IT. S.] 552, The defendant Hodson did not 
pay the tax nor commence a suit within a 
year, as we have held was necessary; so we 
hold for the purpose of this suit that this as- 
■sessment is conclusive, and that the court in 
this action is not permitted to look into the 
facts for the purpose of determining whether 
the assessor decided properly in making it or 
not. Hodson has waived the privilege of 
■questioning the assessment by omitting to 
•comply with the conditions upon which such 
right was granted to him, and he must now 
pay it, or his property must be applied to the 
payment thereof iij the manner provided by 
law. 

Before proceeding with the main branch of 
the case, we will notice a point of practice 
raised by defendants' counsel upon the effect 
■of the answers. The complainant in his bill 
waived an answer under oath, but the de- 
fendants notwithstanding put in sworn an- 
swers, and_ insist that they are to have the 
■same benefit therefor as if the oath was not 
waived. We concur with them in that 
view. There is no rule of this court allow- 
ing a complainant to waive an answer under 
•oath, and without a rule conferring that au- 
thority, the complainant cannot do it. It is 
4L long established right and advantage se- 
"Cured to defendants in chancery proceedings. 
"The rule of courts of equity being that when 
u defendant in express terms negatives the 
^allegation in the bUl, and the evidence of one 
person only affirms what has been so nega- 
tived, then the court will neither make a de- 
cree nor send it to a trial at law." 2 Daniell, 
Ch. Prac. p. 983; Story, Eq. Jur. § 1528. Un- 
•der that rule the answer must be overcome- 
by more than one witness, but one witne.''s 
^nd corroborating circumstances are sufficient. 
Clark V. Riemsdyck, 9 Ciunch [13 TJ. S.] 160; 
Hart V. Ten Eyek, 2 Johns. Oh. 92; 1 Greenl. 
Ev, § 260. It often gives a defendant a very 
important and not unfrequently decisive ad- 
vantage; and the plaintiff, without a stand- 
ing rule or an order of the court expressly 
4iuthorizLng it, cannot deprive him of it. The 
only effect of waiving it would be to estop 
the plaintiff from insisting upon a sworn an- 
swer. He can waive his rights, but not the 
defendant's. Cocks v. Izard. 4 Am. Law 
TC. 72; Story, Eq. PI, § 875a. But it would 
•seem that since the statute allowing parties 



to be witnesses, this rule has lost much of 
its practical effect For, as in this case, for 
instance, we have held that the defendants 
in their own testimony contradict their sworn 
answers; and it wiU no.t'be contended, we 
think, that they have a right to insist that 
the plaintiff must contradict their answers 
by another witness besides themselves. It 
would be too absurd to entertain for a mo- 
ment that the rule was so inflexible that de- 
fendant's answer must prevail unless con- 
tradicted by one witness besides his own tes- 
timony given in the case. We think that 
when a defendant in his testimony contra- 
dicts his answer, and shows that it is not 
true, the plaintiff need not call other wit- 
nesses to the same effect The court could 
not regard such testimony as having the ef- 
fect of an admission on the trial of the falsi- 
ty of the answer, and grant the relief upon 
the defendant's testimony alone as given 
upon the trial. The defendant would have no 
right to insist that his own testimony alone 
should not be taken as true unless sustained 
by another witness or corroborating circum- 
stances. So that according to the view we 
have taken of the party's testimony in the 
ease, this question is not of much moment to 
either side; but if the old rule is to apply to 
the testimony of the party the sam6 as to 
any other witness, we think the answers in 
this ease are contradicted and disproved by 
more than one witness in every instance 
where we have found against defendants. 
The assessor had placed this assessment in 
the hands of the collector, and he was pro- 
ceeding to collect it and was authorized "to 
seize and sell real estate," so that -the state 
of things existed which authorized this suit 
to ascertain whether the delinquent had any 
real estate properly subject to the payment 
of this tax. 

Having disposed of these preliminary ques- 
tions, we will now proceed to examine the 
evidence and dispose of the case upon its 
merits. The section of the act under which 
the bill is filed authorizes the enforcement of 
"the lien of the tax upon real estate of the 
delinquent, or to subject any real estate 
owned by any delinqhent, or in which he 
has any title or interest, to the payment of 
the tax," and provides that "all persons hav- 
ing liens upon the real estate sought to be 
subjected to the payment of any tax or claim- 
ing any ownership or interest therein shall 
be made parties to such proceeding." It 
then authorizes the court "to adjudicate all 
questions involved therein, and to pass upon 
and finally determine the merits of claims to 
and liens upon the real estate in question." 
So that it becomes the duty of the court to 
ascertain from the evidence the title and own- 
ership of the real estate described in the bill, 
and to determine what, if any, interest the 
principal defendant Hodson had therein, and 
to decree the sale of such portions as we may 
find belonged to him and apply the proceeds 
to the payrnent of this tax. The first piece 
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of real estate described in the bill is that 
which stands In the name of Sarah Ann Fer- 
guson, a daughter of TTm. Hodson^ and which 
we will designate ^here for convenience as 
the property on ajilwaukee street. This 
property was bought and paid for by William 
Hodson, and the title taken in the name of 
Sarah Ferguson, his daughter, without her 
knowledge, after he had incurred the liabil- 
ity for this tax. She had no means with 
which to pay for the same. The allegation 
in the answer that it was paid for by her 
money is wholly imsupported by her evidence 
or the evidence of her father. The agi-ee- 
ment which they attempted to establish to 
show a consideration paid by her is too pre- 
posterous to be accredited by any court. He 
probably intended to give her this property, 
but he could not do so while owing this tax, 
or to avoid the payment of it. We therefore 
hold that this property belongs in equity to 
the defendant William Hodson, and ^that 
Sarah Ann Ferguson holds the same in trust 
without any interest therein whatever, and 
that the same is subject to this tax, and 
should be sold and applied to the payment 
thereof. The property described in the bill, 
and which was conveyed to the defendant 
William Tibbetts by deed of date of May 20, 
1867, and which we will designate herein 
for convenience as the "Turtleville Farm," 
we think is in equity the property of William 
Hodson, and that the deed given to William 
Tibbetts of the date aforesaid by William 
Hodson was without consideration, and was 
given to and received by said Tibbetts in 
order to defraud the government out of this 
tax and prevent its being reached or applied 
to the payment thereof; that the same is sub- 
ject to the payment of said tax, and that the 
said Tibbetts has no beneficial interest there- 
in as against the plaintifC in this suit. The 
answers of Hodson and Tibbetts allege that 
the farm was sold to Tibbetts in September, 
1866, by contract, he agreeing to pay for it 
$4,500 in money, pay a dower interest of Mrs. 
Lewis, and to give Hodson the use of the 
farm for the three ensuing years, Hodson pay- 
ing taxes; that he paid down on execution 
of contract §2,500, and agreed to pay $1,000 
in one month and the balance in May, 1867, 
wheii deed was to be executed to him, all 
of which it is stated he paid. Tibbetts was 
a workman for Hodson in his distillery at 
Shopiere from September, 1864, to May, 1865, 
at the very time these frauds were perpe- 
trated by Hodson upon the law, and which 
he must have known. Hodson and Tibbetts 
were both sworn on behalf of complainant. 
Their story is so extravagant and unnatural 
as to evidence its own falsity. Tibbetts says 
he had been engaged for several years before 
going to work for Hodson in the produce 
business at Fond du Lae, doing $200,000 an- 
nually; that his warehouse was burnt in the 
summer of 1864. which was of but small 
value, being insured for only $150. He says 
he was thrown out of business by that cir- 



cumstance, and then went to work for Hod- 
son in his distillery for $50 per month. He- 
swears that when he was burnt oat he had. 
in his safe at his house at Fond du Lac 
$15,000 in currency, that he removed the safe- 
wiLh- tne money in it to Shopiere when hfr 
went to work tor Hodson, and kept it there 
in his own house during the time he worked 
■for him. He tells this story to account foi 
his having money to pay for the farm. It 
is so strange and unusual that we cannot be- 
lieve it. Its inherent improbabilities are 
enough to refute it. The idea that a man 
doing $200,000 worth of business annually 
chould be broken up by the destruction of a 
warehouse of the value of $200 or $300, when 
he had $15,000 in cash in his safe that he- 
could employ to go on again, beggars credu- 
lity; and that he should on account of being 
thTis broken up go to work at so small a sal- 
ary and not invest his money, the interest 
apon which would have been more than twice 
as much as his salary, is so conti"ary to the- 
common course of men that we could not 
without strong corroborating circumstances- 
believe it. And. instead of being supported 
in his statements, he is contradicted in one 
very material fact, that is, the fact of his 
having a safe at all. The preponderance of 
evidence Is that he did not have a safe. The 
man from whom he swears he bought it, 
swears that he never sold him one, and fur- 
ther that he was familiar with his business 
and never saw or knew that he had one. 
and, what is very strange, no one ever saw 
it at Shopiere, The circumstances all tend 
to show that this story about his means was 
a sheer fabrication, an^l this circumstancv 
that he swore to to render the story probable 
was as groundless and visionary as the story 
itself. The bankers of Fond du Lae never- 
understood that he possessed any such means. 
He had no reputation of possessing it, and 
his bank account was altogether too insignif- 
icant to warrant any one in believing that he 
was the possessor of any such amount of 
money. There are other remarkable and un- 
usual features about the transaction, as that 
the sale was made at Fond du Lac when. 
Hodson and his wife were there on a visit, 
and although the deed bears date on the 20th 
of May, 1867, it was not recorded until No- 
vember 9, 1868, the date and record being 
the same as some other deeds tliat we shall 
have occasion to refer to often; that the 
price at which Hodson pretended to sell it 
was far below its real value; that when he * 
went to Fond du Lac he had but very lit- 
tle means, and his income returns given in 
evidence negative the idea that he had made 
any such amount as he claimed to have after 
going there. Again, by the state statute 
every tax-payer is required to list his per- 
sonal property for taxation, stating the partic- 
ular kind, and, if he has money, the amount, 
to which he is required to make oath. He- 
made such rettu*ns annually from 1861 to 
1866 inclusive. They were as follows: 1861,. 
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$275; 1862, ?130; 1863, §400; 1864, $340; 
1865, notliing; and in 1866, §50; which 
shows that if he had any such amount of 
money as he now attempts to make out he 
had, he must hare sworn falsely in making 
such returns. The circumstances attending 
the transaction, as detailed by hoth Tibbetts 
and Hodson, are such as to throw discredit 
upon the whole matter and force us to be- 
lieve that the sale was merely colorable, and 
made out for the purpose of defrauding the 
government out of the tax. It is not neces- 
sary to pursue this transaction further. We 
entertain no doubt of its mala fides. 

Hodson fii'st took the title to a part of the 
property in the name of his daughter Maria, 
"but she did not pay anything for it; he paid 
lor it with his own money, and she never 
had any interest in it or means with which to 
purchase it. And the piece of three and 
" one-half acres that was deeded to her by him, 
as he swears, in exchange for her deed to him 
of the farm, was without consideration and 
was void, and is subject to the payment of 
the tax above mentioned. One-half of the 
property described in the complaint, upon 
which the grist mill, distillery, etc., are sit- 
uated, consisting of about twenty-three acres, 
and which we for convenience designate here- 
in as the "TurtlevUle Mill Property,"^ con- 
fessedly belongs to William Hodson, although 
the deed was not on record when this suit 
was commenced, but it is admitted that John 
E. had conveyed an undivided half of what 
he owned to William, and that he was the 
■owner thereof at the commencement of the 
«uit That ig subject, of course, to the pay- 
ment of this tax. The other half was con- 
veyed by John to his stepmother, Sarah Hod- 
son. The case shows that John obtained the 
title to the most of this property as early as 
1853, and has continued to hold it in his own 
name to the time of conveying it to his father 
^nd mother, as before stated. Although he 
■says the deed to his mother was in consider- 
iition of natural love and affection, still we 
think it is good. If he owned the property 
Tie had a right to give it away. The gov- 
'ernment had no claim against him, and has 
not now. This deed conveyed a good title to 
her as against everybody but his creditors. 
It is, alleged that he held the title in trust 
for the benefit of his father; that he took 
the title first in 1853 to defraud his father's 
creditors; but we do not feel it our duty to 
-go back to 1853 to inquire into the considera- 
tion of that transaction in order to defeat the 
title of Mr. Hodson. but shall regard John as 
-owner up to the time he conreyed to his 
father and mother, and that the moiety con- 
veyed to his mother is her individual prop- 
■^rty, and not subject to the payment of this 
tax, and that the interest of William Hodson 
therein be sold under the decree in this ease, 
— ^whether that is more than an undivided 
half we are not certain. From the exhibits 
It would seem that some portions of it were 
•conveyed by other parties to William Hod- 



son, which in preparing the decree must be 
examined and settled. 

We now come to the consideration of the 
property standing in the name of Charles W. 
Hodson. The property known as the "Ex- 
celsior Mill Property," and 500 inches of 
water attached, we think is not subject to 
this tax. That property was bought of oth- 
er parties by Charles in his own name, in 
September, 1861, and he became responsible 
for the payment of the consideration, and, 
even if he took a part of the funds realized 
from the sale of the spirits upon which the 
tax had not been paid, that would not give 
William Hodson any title or claim to the 
property. He would have a claim against 
him for the money thus used, but would not 
have any lien upon the premises purchased 
with it. Whether he did use the money of 
William for that purpose, we express no 
opinion, as it is immaterial in this case, for 
if he did the property could not be reached 
in this suit 

But as to the property deected William 
Hodson by Spensely on the 5th day of Sep- 
tember, 1866, therein designated as the "Bar- 
stow Property," and which was by deed bear- 
ing date May 20th, 1867^ conveyed by Wil- 
liam to him, a different question is presented. 
If that deed was given without consideration, 
and to avoid the payment of this tax, it 
was void; and the title in equity remained in 
William so far as this plaintiff is concerned, 
and can be reached in this case. This in- 
volves a consideration of the testimony of 
the transactions between Charles and his 
father, and a particular examination of 
Charles's business affairs for some time be- 
fore and after the transaction. They allege 
in their answers that Charles loaned to his 
father when he bought that property §3,000 
to pay for it, and that his father in May, 
1867, for the purpose of seeurtag the payment 
of it, deeded the property to Charles. 

We must pass upon this case upon the the- 
ory that William Hodson during the years 
1865, 1866, had received or ought to have re- 
ceived about the amount of this tax from the 
sale of spirits illegally disposed of; that he 
was violating the revenue laws during that 
time, and that his sons John and Charles 
must have been cognizant of it, and co-.oper- 
ated with him in the matter. This being so, 
it would seem improbable that he should have 
wanted to borrow this money of Charles at 
that time, and the testimony fails to satisfy 
us that he did borrow it of Charles, or that 
Charles had it to loan of his own means. 
The spirits were shipped by Charles, who had 
a wai-ehouse at Janesville, to John at Chicago, 
and sold by John and the funds i;etumed to 
somebody, but the evidence does not disclose 
expressly to whom, but we think by a fair 
consideration of the testimony, we are war- 
ranted in holding that they came back to 
Charles. We think the condition of his bank 
account, unexplained, shows uneontrovertibly 
that such was the case. Notwithstanding 
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Charles shipped all of the spirits, he did not 
keep any account of the shipments or re- 
ceipts, and although John sold them he did 
not keep any account of the sales; neither of 
them kept any account with their father in 
rctference to these matters, and hoth swear 
that they are unable to tell the quantity ship- 
ped or sold, or the amount received therefor. 
Such conduct we cannot reconcile with any 
honest business, or any business honestly con- 
ducted. We think this business was pur- 
posely transacted in that way by the parties, 
in order to conceal all evidence of the amount 
of spirits sold, and that both John and Charles 
were parties to and aided and assisted their 
father in violating the revenue law. We are 
well satisfied that a large amount of the pro- 
ceeds of that illegal traffic went into the bank 
account of Charles, and that the money which 
he used in paying for the "Barstow property," 
and buying the $5,000 mortgage upon the 
"Turtleville mill property," was money receiv- 
ed by him figom the sale of his father's spirits, 
and that he used his father's money for those 
purposes and not his own. Therefore we hold 
that the "Barstow property" belongs to Wil- 
liam Hodson and not to Charles, and that the 
deed to Charles from his father of the date of 
May 20, 1S67, is void as against the complain- 
ant in this case, and that the $5,000 mortgage 
upon the "Turtleville mill property," which 
was assigned to Charles in January, 1866, 
was purchased with the means of William 
Hodson and not of Charles, and that it is paid 
and should be cancelled, and that Charles 
must cancel or discharge the same of record. 
These conclusions we think are inevitable 
from Charles's returns of taxable property to 
the assessor for several years before and aft- 
er that time, his income returns during the 
same period, and his bank accounts for the 
same time. His list of personal property 
which he returned amounted in 1861 to .?620; 
1862, $560; 1863, $245; 1864, §200; 1865, $1,- 
130; 1866, $1,830; 1867, $2,330; in 1869, $2,- 
400, in none of which does he list any mort- 
gages or credits. We are unwilling to be- 
lieve that if he had been the owner in fact 
of that $5,000 mortgage in 1866, 1867, and 
1869, that he would not have included it, as 
he swore that each list contained a true list 
of all his personal property liable to taxation, 
which was false for the last three years if he 
owned that mortgage. His income returns 
for the same period do not show that he was 
making money in his business sufficient to 
have those amounts to loan or invest in that 
way. He returned an income for the year 
1862 of $83; 1865, gross amount, $2,321, net, 
$86; 1866, gross, $4,000, net, $3,000; 1869, 
gross, $1,000, net, nothing. These returns 
neutralize his testimony as to the extent of 
his means derived from his business, and 
show that in that respect it is not reliable, 
and satisfying us that he was not in the re- 
ceipt of funds from his own business to loan 
his father therefrom $3,000 in September, 
1866, or to buy the $5,000 mortgage in Janu- 
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ary, 1866, especially as it appears that in the- 
year 1865 he paid balance of purchase on this 
mill, $5,000, and for the extra water $2,000. 
His testimony is that he loaned, during the- 
year 1866 in the purchase of the §5,000 mort- 
gage and to his father on the purchase of the- 
"Barstow property" $8,000, and invested per- 
manently in his own business, the year before- 
$7,000, all of which he swears he took from 
his own business. These sworn returns neg- 
ative that testimony effectually. An inspec- 
tion of his bank account during those years 
furnishes the most convincing evidence to our 
minds of the correctness of our conclusion as- 
to the source from which he received the mon- 
ey to use for such purposes. It appears from 
the bank accounts that there was a very ex- 
traordinary increase in his deposits during 
the years 1865 and 1866, and a great decrease- 
in his discounts, and what is very remark- , 
able the increa&e in his deposit account does; 
not differ much from the amount his father 
ought to have received from the quantity of 
spirits which he sold without the payment of 
the taxes. In 1863 his bank account shows 
his deposits weie $67,821 90, his discounts 
$40,462 10; 1864, deposits, $67,679 24, dis- 
counts $23,500; in 1865, deposits, $107,061 43,, 
discounts $15,576; and in 1866, deposits $158,- 
384 17, discotmts $13,900. From what source- 
did he receive the increased amount of money 
which he deposited in the years 1865 and' 
1866? (the two years during which those spir- 
its were sold). If he could why did he not 
give some reason or explanation for such in- 
crease of his deposit account during those- 
years? He did not attempt to explain this^ 
matter. We have a right to hold, ui the ab- 
sence of any account or evidence showing to> 
the contrary, or showing what he did with^ 
the additional amount of money thus deposit- 
ed, which he could have shown by the produc- 
tion of his checks, that the additional amount 
was the proceeds of the illegal sales of spirits 
belonging to his father. As the testimony 
now stands, the increase in his deposit ac- 
count and decrease in his discounts can only 
be explained or accounted for upon the the- 
ory that he kept his father's money received 
from sales of spirits in his own name in the- 
bank. The deed of the "Barstow property'" 
to Charles, like the deed to Tibbetts, beai-sr 
date on the 20th of May, 1867, and, like that, 
was not recorded until the 9th of November,. 
18^; both were dated on the same day and' 
both were recorded on the same day, and were- 
given, we entertain no doubt, to enable the- 
defendant to defraud the plaintiff out of this- 
tax, and that both Charles and Tibbetts, when 
they received them, knew the object and in- 
tent for which they were given. 

This disposes of all the property mentioned 
in the pleadings. We have not attempted to 
describe the property: the counsel on drafting 
the decree will see that the property is prop- 
erly described m it. The complainant's so- 
licitor will prepare drafts of decree in accord- 
I ance with this opinion against the defend- 
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ants William Hodson, Charles W. Hodson, 
William Tibbetts, Sarah Ann Ferguson, and 
Ferguson, her husband, and Maria Hod- 
son, with costs tc complainant to be taxed, 
and the bill as to John R. Hodson, Sarah Hod- 
son, Bates, and Allen, is dismissed. The 
counsel will give notice of the settling the 
terms of the decree before a judge of the court 
to the defendant's solicitors. The decree will 
direct that the property be sold by one of the 
masters of the court at auction to the highest 
bidder upon notice of six weeks published in 
the Wisconsin Journal, Janesville Gazette, 
and Eeloit Journal, once in each week, and 
that on the confirmation of the sale that the 
master execute deed ordered to the purchaser 
thereof, and that the defendants and all per- 
sons claiming under or any of them surren- 
der the possession to such pm-chasers. 

DAVIS, Circuit Justice. I concur in this 
opinion and decree to be prepared. 



Case M"o. 15,377. 

UNITED STATES v. HOLLAND (two eases). 

[3 Granch, C. C. 254.] i 

Circuit Court, District of Columbia. Dec- 
Term, 1827. 

Lakobnt — Joist asd Several Indictments — 
Evidence. 

If two be separately indicted for the same 
theft, and one be convicted, it is necessary for 
the United States, upon the trial of the other, 
to prove that it was a joint theft, and that both 
were present at the act of taking the goods; 
but it is not necessary to charge in the indict- 
ment that the theft was joint; they may be in- 
dicted jointly or severally, as both are princi- 
pals; if there be a doubt as to one whether he 
were present, he must be acquitted upon an in- 
dictment charging him as principal. 

Negroes Margarett Holland and her daugh- 
ter, Louisa Holland, were indicted separate- 
ly for the same theft Neither of the indict- 
ments mentioned the participation of the 
other in the crime. The jury first found 
Margarett, the mother, guilty. Afterwards, 
upon the trial of Louisa, Mr, Wallach, for 
the prisoner, prayed the court to instruct 
the jury that they eoiild not find her guilty, 
unless they should be satisfied, by the evi- 
dence, that it was a joint theft, and that 
both were present at the act of taking the 
goods. 

THE COUItT (nem. con.) gave the instruc- 
tion as prayed. It was then- suggested by 
the prisoner's counsel, that she could not be 
convicted upon this indictment, because it 
did not charge her with jointly stealing the 
goods; the other prisoner, Margarett, hav- 
ing been convicted of the same theft. 

But THE COURT (nem. con,)> inclined to 
think, and so decided, that it was not nec- 
essary to charge in the indictment that the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



theft was joint, as neither of them was 
more or less guilty because they were to- 
gether. Both were principals. 1 Chit. Cr. 
Law, 260 (214), 267 (220), 271 (223); 2 Hale, 
P. C. 173, 174. • 

The jury found Louisa, also, guilty. 

There seemed to be some doubt whether 
Margarett was actually present at the taking 
of the goods; and the court granted her a 
new trial, upon which Mr. Key, for the 
United States, entered a nolle prosequi. The 
other prisoner, Louisa, was sentenced to be 
whipped fifteen stripes, and to pay a fine 
of $1, and costs. 



Case No. 15,378. 

UNITED STATES v. HOLLAND. 

[2 N. Y. Leg. Obs. 55.] 

Ckcuit Court, S. D. New York. 1843. 

GitA:*D Larceny on the High Seas — Taking 

Ship's Provisions— Question fob 

Jury — Verdict. 

1. Where a prisoner was indicted for a lar- 
ceny on shipboard on the high seas, on a voyage 
from the port of Liverpool to the port of New- 
York, for taking the ship's provisions, and dis- 
posing of them tc the steerage passengers: — It 
was held, that the indictment was sustainable 
under the act cf congress passed April 30, 1790, 
§ 16 [1 Stat. 116]. 

2. Although the steward of the vessel had 
charge of the provisions for the voyage, yet when 
he acted in the capacity of cook and steward for 
the vessel, and disposed of the provisions to the 
steerage passengers, it was a question of fact 
for the jury to determine whether the taking of 
the property originally was felonious. 

3. When the jury found the prisoner guilty, 
under the act of congress above mentioned, they 
should assess in the verdict for the value of the 
property taken. 

The prisoner was indicted by the grand 
juiy of the Southern district of New- York 
for a grand larceny committed on board of 
the American ship Mary Howard, on the 
high seas, on a voyage from Liverpool to the 
port of New- York. The indictment was 
founded upon the act of congress passed 
April 30, 1790 (section 16), which, among 
other things, declares: "That if any person 
upon the high seas, shall take and carry 
away with an intent to steal or purloin the 
personal goods of another, such person so 
offending, his counsellors, aiders and abet- 
tors, knowing of, and privy to the offences 
aforesaid, shall, on conviction, be fined not 
exceeding the four-fold value of the proper- 
ty so sold, erdbezzled or purloined, the one 
moiety to be paid to the owner of the goods, 
and the other moiety to the informer and 
prosecutor, and be publicly whipped not ex- 
ceeding thirty-nine stripes." The whipping 
has been abolished by a subsequent act of 
congress. The indictment alleged that the 
prisoner on said voyage on board of said ves- 
sel, did take and carry away with intent 
to purloin and steal the same, fifty pounds 
of meat and fifty pounds of bread, the per- 
sonal property of the owners of said vessel. 



U. S. V. HOLLAND (Case No. 15,378) 

Tlie prisoner, upon being arraigned, plead- 
ed not guilty. 

On the trial the principal witness intro- 
duced on the part of the United States was 
Samuel Ware, the master of the vessel, on 
said Toyage. He testified that the vessel 
was an American vessel, and that the pris- 
oner was the cook of the vessel for the voy- 
age; that the prisoner shipped at New- 
York, went the voyage to Liverpool and re- 
turned on the homeward voyage to New- 
York; that his vessel on the homeward voy- 
age brought out something near 200 steerage 
passengers, who occupied the steerage of 
the ship; that his crew were some 12 or 
14 in number; that on the homeward voy- 
age, the prisoner's duty was to cook the pro- 
visions for the crew and officers of the ves- 
sel; that he might cook also for the steerage 
passengers at the galley, they finding their 
own provisions; that he took pay for cook- 
ing, but that it was against the rules of the 
ship, strictly speaking, for the cook to do 
any other cooking than what was required 
for the officers and crew; that it was some- 
what of a privilege or perquisite for the 
cook to do any cooking for the steerage pas- 
sengers; that in no case was it the priv- 
ilege or right of the cook to supply any of 
the passengers with provisions of any kind; 
that steerage passengers furnished them- 
selves with their own food and provisions 
for the voyage; that these were the terms 
upon which all of the steerage passengers 
were taken on board of vessels, carrying 
steerage passengei*s across the Atlantic: 
that he knew of no exception; it was the 
general usage of trade. The witness also 
testified that in the first place the steward 
of the ship dealt out the provisions every 
day to the cook, to prepare them for the 
crew and officers of the vessel by cooking, 
and that he had no right to take any other 
provisions than such as were designated by 
the steward. It also appeared that the pris- 
oner acted both as steward and cook, during 
a considerable portion of the homeward voy- 
age; that on the outward voyage to Liver- 
pool, no stee;rage passengers were carried 
out; that a certain number of pounds of 
meat and bread were dealt out to the cook 
daily, which were abundantly sufficient for 
the crew and officers of the vessel; that they 
had the same number of officers and crew 
coming home to New-York that they had 
when the vessel was on the outward voyage 
to Liverpool; that on the outward voyage 
the crew were satisfied with their provi- 
sions; they had abundance; that on the 
homeward voyage, the crew were continual- 
ly complaining that the food was short in 
quantity, while the witness found that full 
two barrels more of beef were exhausted 
in the same time on the homeward voyage 
than when she was on the outward voyage; 
that the bread was aiso continually running 
short, and the witness found that his beef 
and bread became almost exhausted before 



[23 Fei. Cas. page 344} 



he got iii, when he had put up a very large 
supply for the voyage. The witness, to a 
question put to him, stated that he never 
had seen the cook give any provisions to the 
steerage passengers, but he was satisfied 
that it had been done, as some of the hands 
had complained to him that such was the 
ease, and the witness stated that he had no 
doubt he had lost from $50 to ?100 worth on 
the voyage, and perhaps more. He had 
charged the cook with purloining the provi- 
sions, but got no satisfactory answer. It 
was proved by several witnesses, that they 
had seen the prisoner take the bread of the 
ship and sell it to the steerage passengers. 
They had also seen him boil meat for the 
officers and crew of the vessel, and that 
pieces of it had been sent below by the 
prisoner. On one occasion they saw the 
prisoner, while cooking for the ship, take 
a, piece of meat out of the pot at the galley 
and wrap it up in a cloth and give it to a 
person who came on deck for it, and theii 
it was carried below among the steerage 
passengers. Other acts of the prisoner were 
proved, such as that he had taken money 
from the steerage passengers for provisions; 
indeed there could be but little doubt but 
that the prisoner had purloined or disposed 
of more or less of the ship's provisions from 
the galley to the steerage passengers of the 
voyage. How much, it did not distinctly ap- 
pear. The prisoner introduced no evidence 
direct for his defence; but he endeavored 
to show by cross-examination of the wit- 
nesses against him, that he had a privilege 
of cooking on the voyage for the steerage 
passengers, and that it was known to the 
master and officers of the vessel. 

The case being closed, the prisoner's coun- 
sel submitted to the court the following 
propositions, and asked the court to instruct 
the jury that under the evidence as it ap- 
peared, the prisoner could not be convicted 
of the ofifence charged in the indictment: 

(1) That the prisoner being both cook and 
steward of the vessel on the homeward voy- 
age, he had the custody of the provisions 
of the vessel, and therefore he could not be 
convicted of a larceny as charged in the 
indictment; that to naake out the crime of 
larceny, it must appear that there -was an 
intent of stealing the property when it first 
came to the hands of the offender, and at 
the very time of his first receiving it- '6 
Ohit Com. Law, p. 920; 3 Inst. 107. The 
case was similar, .said the learned counsel, 
to that of a man intending to go a distant 
journey, hiring a horse fairly and bona fide 
for that purpose, and evidences the truth of 
such intention by actually proceeding on 
the way, but afterwards rides off with the 
horse. That no theft would be committed 
because th^ felonious design was imagined 
subsequent to the delivery, which was ob- 
tained without fraud or design. 1 Hale, 
P. C. 504; 1 Hawk. P. O. c. 33, § 2; 2 East, P. 
O. 694. In the present ease the property had 
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l)een delivered to the prisoner upon trust, 
4ind although he had converted it, such con- 
version did not amount to larceny, Archb. 
<!r. PI. 186. 

The learned counsel also urged that the 
present case was properly one of embezzle- 
ment, and not of larceny, under the act; and 
:as the prisoner had been indicted for one 
offence, and if found guilty, had been shown 
to have committed another offence not nam- 
^jd in the indictment in the act of congress, 
he ought to be acquitted. The act was tech- 
iiical, and used the terms of taking and car- 
rying away; whereas an embezzlement was 
properly neither, but was only a species of 
larceny, applicable to cases of servants com- 
ing into possession of property by virtue of 
their employment, and afterwards convert- 
ing the same to their own use. 2 Rev. St, 
N. Y. p. 678, § 59. 

The district attorney, contra, submitted 
that there had "evidently been a series of 
-depredations by the prisoner upon the prop- 
■erty -that belonged to the owner, and that 
every successive depredation might be used 
4is an argument against the prisoner, that he 
had taken the property, or some portion of 
it, with a felonious intention. The intent 
might reasonably be inferred as to the ex- 
-cess of the provisions used by the cook over 
-and above what was necessary on the voy- 
age; the difference between the outer voy- 
jige and the homeward voyage in the quan- 
tity of the provisions was vei-y great, and 
upon this difference in quantity it was that 
the jury ought to infer a felonious inten- 
tion; the learned counsel requested the court 
to charge the jury, that the prisoner was 
guilty of the offence charged in the indict- 
ment, if they believed the testimony brought 
-against him. 

BETTS, District Judge (charging jury). I. 
That in order to constitute a larceny there 
must be a taking of the goods either actual 
•or constructive; that an actual taking of 
the goods was where the owner retained 
possession and the goods were taken against 
liis will, or without his consent; that where 
there is a constructive taking the owner 
may in fact deliver the goods to another, but 
in law he is deemed to retain possession of 
them; that a taking from the constructive 
possession of the owner in the present case 
was sufficient, and it became a mere ques- 
tion of fact for the jury to determine, wheth- 
er the goods had been obtained by the pris- 
oner with a felonious intent; that If they be- 
lieved the prisoner had intended to make 
-away with the provisions of the vessel 
when he received them for cooking, that in 
:such a case it was larceny for all the goods 
he had disposed of; that if the jury be- 
lieved that he had taken possession of the 
provisions in the first instance fairly and 
without a felonious intent, they ought to ae- 
-quit the prisoner under the indictment; and 
if they found him guilty, they were to assess 



the value of the property taken. Whereup- 
on the jury retired, and came into court, 
and said they found the prisoner guilty In 
name and form charged in the Indictment, 
and they assessed the value of the property 
taken to $10. 

The prisoner was brought up for sentence; 
the court imposed a fine of §40 upon the 
prisoner, who was to stand committed until 
the sum was paid, not exceeding a term of 
six months' imprisonment in the county jail. 



Case mo. 15,379. 

UNITED STATES v. HOLLEY. 

[14 Int. Rev. Eec. ST.] 

District Court, S. D. New York. Aug. 29, 
1871. 

Embezzlembst by Collector of Cdsioms, 
•[This was an indictment against] Samuel 
J. Holley, a prominent politician, grain mer- 
chant, and collector of customs for the dis- 
trict of Buffalo, from April 9, 1869, to March 
27, 1870, who had been indicted' at the last 
January term of the United States district 
court, under an act of congress approved 
August 6, 1846, section 16, for embezzling 
$387.82 from the government while collector 
of the port. Through political influence the 
case was not called at the March or May 
term. At the June term the district-attor- 
ney obtained a new indictment, upon which 
Holley was arraigned on Monday and plead- 
ed not guilty. 

The government examined about ten wit- 
nesses, and offered as testimony a certified 
transcript from the treasury records to show 
the amount of money alleged to have been 
embezzled had not been received from the 
collector at the treasury department. The 
defence was that the money alleged to be 
embezzled was not public money, and that 
the money, which was fees, did not belong 
to the government and that the government 
did not require a return to be made of fees. 
The cashier in the custom-house under Hol- 
ley testified that he had charge of all mon- 
eys received and disbursed, and that Col- 
lector Holley never received any money but 
his salary, which was paid in treasury war- 
rants. At four o'clock the case was given 
to the jury. After being out nearly half an 
hour they returned with a verdict of guilty. 
Sentence was postponed. 



Case No. 16,380. 

UNITED STATES v. HODDINSBERRY. 

[3 Cranch, C. 0. 645,] i 

Circuit Court, District of Columbia. Nov. 
Term, 1S29. 

IsTDicrrMEKT— Assault and Battery— Pkosecutob's 

Name, 

The court will, on motion, quash an indict- 
ment for assault and battery, in Alexandria, if 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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the name of a prosecutor be not written at the 
foot thereof, although tie accused shall have 
been recognized to appear at the court to answer 
for the ofiEence. 
[Cited in U. S. v. Helriggle, Case No. 15,344; 
U. S. V. Shackelford, Id. 16,261.] 

Indictment [against John Hollinsberry] for 
assault and battery upon Robert Walker. 
No prosecutor's name was written upon the 
indictment 

Mr. Taylor, for the defendant, moved the 
court to quash the indictment for that rea- 
son, which was done (MORSBLL, Circuit 
Judge, absent), upon the authority of U. S. v. 
Helriggle [Case No. 15,344], at November 
term, 1827, and U. S. v. Shackelford [Id. 16,- 
261], at April term, 1828, although the de- 
fendant had been recognized by a justice of 
the peace to appear at this term to answer 
lor the offence. 

Mr. Swann, for the United States, then of- 
fered the witnesses to be examined by the 
court, and prayed the coui't to order an in- 
dictment to be sent up to the grand jury. 
THE COURT examined them, but refused to 
order an indictment. 

Mr. Swann objected to the cross-examina- 
tion of the witnesses by the defendant; but 
THE COURT overruled the objection. 

NOTE. See, also, U. S. v. B. Dulany, [Case No. 
14,999], Dec. term, 180S; U. S. v. Sandford [Id. 
16,221], 14th July, 1806; Virginia v. Leap [Id. 
16,964], April, 1801; U. S. v. Jameson [Id. 15,- 
466], Jan., 1802; U. S. v. Singleton [Id. 16,- 
293], June, 1805; U. S. v. Carr [Id. 14,729], 
Nov., 1823; U. S. v. Willis [Id. 16,728], Nov., 
1808. 



Case ]Sro. 15,381. 

UNITED Sl-ATES v. HOLLT. 

[3 Craneh, C. C. 656.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1829. 

Gaming Lav\'s— Xuisance- 

The authority given to the corporation of 
Washington, by their charter of 1804, is "to re- 
strain or prohibit." "all kinds of gaming." The 
by-law of the 16th of August, 1809, prohibit- 
ing the setting up or keeping any faro-table, &c. 
within the city of Washington; and a convic- 
tion under that by-law, are no bar to an indict- 
ment against the same peison for a nuisance at 
common law by keeping a common gambling 
house at the same time. 

[Cited in Town of Yan Buren v. Wells, 14 S. 
W. 40.] 

Indictment at common law for keeping a 
common gaming house, and procuring divers 
idle and evil disposed persons to frequent 
and come to play together at a certain un- 
lawful game called faro, for divers large and 
excessive sums of money; to the great dam- 
age and common nuisance of the good citi- 
zens of the United States, to the evil ex- 
ample, &c. 

Verdict guilty, subject to the opinion of 
the court upon the fact that the defendant 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



has been convicted and fined, by a justice of" 
the peace, under the by-law of the corpora- 
tion of Washington, of the 16th of' August^ 
1809, for keeping a^ faro-table in the same 
place, and for the same time, whether such, 
conviction is a bar to this prosecution. By 
that by-law it was enacted, that "no E O, A 
B 0, L S D, faro, rolly-boUy, shuffle-board, 
equality-table, or other device to be used 
with cards, balls, dice, coin or money, ex- 
cept billiard-tables, for the pm-pose of play- 
ing, or gaming for monej', or any thing in. 
lieu thereof, shall be set up or kept in any 
part of this city, under the penalty of $20, 
for every day or less time," &c. "to be re- 
covered of the person so setting up or keep- 
ing the same, before a single magistrate, one 
half ^whereof shall go to the informer, and- 
the other for the use of the city council." 

Among the powers given to the corporation 
by the act of congress (2 Stat. 254) of the 
24th of February, 1804, was the power "to- 
restrain or prohibit," "all kinds of gaming."" 

Mr. Swann, for the United States, cited and 
relied upon U. S. v. Wells [Case No. 16,661],. 
in this court, at December term, 1811. 

Mr. Jones and Mr. Coxe, for the defendant 
contended, that the power given to the cor- 
poration by the charter, to restrain or pro- 
hibit all kinds of gaming, was exclusive, as. 
to the city of Washington, and superseded 
the common law upon that subject. The- 
case of U. S. v. Wells [supra], is not appli- 
cable. It was an indictment under Act As- 
sem. Md. 1797, c. 110, for keeping a faro- 
bank in a house occupied by a tavern-keep- 
er, in Geoi'getown. The power given to the 
corporation of Georgetown by the charter 
was, "to restrain or prohibit gambling;" "and 
to pass all laws, not inconsistent with the 
laws of the United States, which may be 
necessaiy," &c. The defendant. Wells, had 
been fined by a justice of the peace, under 
the by-law of March 7, 1806, for "gaming" 
at a faro-bank kept by himself; which act 
of gaming was at the tavern in which the- 
faro-bank was kept by the defendant, in 
violation of Act Md. 1797, c. 110, and was. 
one of the acts of gaming given in evidence- 
at the trial of the indictment. The power- 
of the corporation of Georgetown can not be 
exercised so as to repeal or supersede the- 
general law of the land; and such was the- 
opinion of the court, who said that the pay- 
ment of the fine under the by-law did not 
prevent the operation of the general law or 
1797, c. 110. But the power of the corpora- 
tion of Washington is unlimited. The sub- 
ject of gaming is entirely given up to theii*- 
cognizancfe, and the by-law covers the whole-^ 
common-law offence. A by-law enacted un- 
der the charter is equivalent, as respects the 
city, to an act of congress; upon paying the 
penalty a man may commit the offence. A 
conviction, upon the statute, for forging a 
note of the Bank of the United States, is a 
bar to a prosecution at common law for for- 
ging the same note. Piracy is an offence- 
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against tlie law of nations, and punishable 
bj' any nation: a conTietiou in America is a 
bar to a subsequent conviction in England. So 
in cases of concurrent jurisdiction, tbe court 
■svbich first lias possession of the cause bas 
exclusive cognizance of it. U. S. v. Pirates, 
5 Wheat. [18 U. S.] 197; Smith y. SIcIver, 9 
"Wheat. [22 U. S.] 535; The Robert Fulton 
[Case No. 11,890]; U. S. v. Bevans, 3 Wheat. 
[16 II. S.] 339. By its charter the corpora- 
tion of Washington has "full power and au- 
thority to prohibit all kinds of gaming." If 
they have acted ypon the subject, and omit- 
ted to prohibit, they have sanctioned what 
they have not prohibited. Having assumed 
to legislate upon the subject, the power has 
become exclusive. Gibbons v. Ogden, 9 
Wheat [22 TJ. S,] 17. McLearn's Case, in 
this court at December term, 1809 (not re- 
ported), was an indictment under the Mary- 
land law of 1798, c. 113, for keeping a bil- 
liard-table without a license. By the charter 
of the city of Washington of May 3, 1802 
(2 Stat 195), the corporation had power "to 
restrain or prohibit gambling," and to "pre- 
vent and remove nuisances," and "to provide 
for licensing and regulating auctions, re- 
tailers of liquors, hackney-carriages," &c. 
And by the amended charter of February 24, 
1804 (Id. 254), they had power "to restrain 
or prohibit" "all kinds of gaming." On the 
25th of May, 1803, the corporation passed a 
by-law requiring licenses to be taken out 
for certain objects, and among others, for 
keeping a billiard-table for gain, upon pay- 
ing therefor the sum of §50. This court was 
of opinion that the charter of Washington 
repealed so much of the law of Maryland of 
1798, e. 113, as required a license for the 
keeping of a billiard-table in the city to be 
taken out from the clerk's oflace. The court 
had before given a similar opinion in re- 
gard to retailers of spirituous liquors, &c. 

Mr. Swann, for the United States, sub- 
mitted the case, without argument upon the 
following authorities: Hawk. P. 0. bk. 1, 
c. 75, § 6; 1 Mod. 76; 2 Keb. 846; 3 Keb. 
464; 5 Mod. 142; 1 Vent 168; 3 Burrows, 
1233; 1 Russell, 433. 

CHANCH. Chief Judge (nem. con.). This 
is an indictment at common law for a nui- 
sance in keeping a common gambling house. 
Verdict guilty; subject to the opinion of the 
court upon the question whether a convic- 
tion before a justice of the peace, under a 
by-law of the corporation of (Burch's Dig. 
95) August 16, 1809, for keeping a f ai-o-table, 
and judgment for the penalty of twenty dol- 
lars per diem, is a bar to this prosecution; 
it being admitted that the conviction and 
judgihent before the justice of the peace cov- 
er the whole time for which he is charged 
in the present indictment for keeping the 
disorderly house. The indictment charges 
that the defendant, "on the 15th of January, 
1829, and on divers days and times between 
that day and the day of taking this inquisi- 
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tion, with force and arms, unlawfully did: 
keep and maintain a certain common gaming 
house; and in the said common gaming: 
house, for hire and gain, on the said 15th. 
day of January, in the year aforesaid, and. 
on the said other times and days, then and 
there unlawfully and wilfully did cause and. 
procure divers idle and evil-disposed persons- 
to frequent and come, to play together at a 
certain unlawful game called faro; and in. 
the said common gaming house, on the said 
loth day of January in the year aforesaid^ 
and on the said other days and times, th-ere- 
unlawfully and wilfully did permit and suf- 
fer the said idle and evil disposed persons to 
be and remain playing and gaming at the 
said unlawful game called faro, for divers, 
large and excessive sums of money, to the- 
great damage and common nuisance of the 
good citizens of the United States, to the- 
evil example of all others in like cases of- 
fending, against the peace and government 
of the United States." The by-law of the- 
corporation of August 16, 1809, entitled "An. 
act to suppress gaming," enacts: 

"Section 1. That after the passage of this- 
aet no E O, A B O, L S D, faro," &c., "or- 
other device to be used with cards," &c., 
"for the purpose of playing or gaming for 
money," "shall be set up or kept in any pare 
of this city, under the penalty of twenty dol- 
lars for every day or less time that sucIl 
faro," &c., "shall be so kept and maintained^ 
to be recovered of the person so setting up or 
keeping the same, before any single magis- 
trate, one half whereof shall go to the in- 
former, and the other for the use of the eitjr 
council." 

"Sec. 2. That if any pei-son shall permit 
any faro," &c., to be "set up, kept or played.' 
in his house," &c., "he shaU incur the pen- 
alty of twenty dollars for every day or less- 
time that the same is so Tiept up and main- 
tained,' to be recovered," &c., as in the first 
section. 

There is no statement of the facts of this- 
case, but I understand that the defendant 
has been sentenced by the justice of th& 
peace to pay a fine of twenty dollars per 
diem for keeping and maintaining a faro- 
table in the house of Dr. Smethers, for the 
whole time proved upon the present indict- 
ment 

It is contended, by the counsel of the de- 
fendant, that the common law as to the nui- 
sance of a common gaming house is repealed,, 
in regard to the city of Washington, by the^ 
powers given to the corporation, "to prevent 
and remove nuisances;" "to restrain and 
prohibit" "all kinds of gaming;" "to cause"- 
"all such as keep public gaming tables or 
gaming houses to give security for their good 
behavior," "and to indemnify the city against 
any charge for their support;" "to pass alL 
laws which shall be deemed necessary and 
proper for carrying into execution the powers- 
yested by that act, in the said corporation or 
its oflacers;" and "to impose and appropriato- 
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fines, penalties, and forfeitures for the 
breacli of their laws or ordinances." It is 
supposed that these provisions cover the 
whole common-law offence of nuisance aris- 
ing from the keeping of a public gaming 
house; and transfer to the corporation of 
Washington the whole legislative jurisdic- 
tion over the subject; and that as the corpo- 
ration has legislated in part upon the mat- 
ter, the common-law offence is abrogated; in- 
asmuch as by legislating in part the corpora- 
tion has signified its will that every thing 
should be permitted which they have not ex- 
pressly forbidden. Such I imderstand to be 
the argument., and it seems to be the only 
argument which can bear an appearance of 
plausibility; for the by-law does not cover 
the whole ground of the common-law offence. 
It only punishes the setting up or keeping a 
faro-table, «&x;,, or permitting it to be set up, 
kept, or played. But the common-law of- 
fence does not consist in the setting up or 
Jceeping a faro-table or other device for the 
purpose of playing or gaming for money; 
but in its being kept and used as a public 
or common gaming house. 

The by-law punishes the act of setting up 
the table— the common law punishes the act 
of permitting it to be used as a common 
gaming house. It is this and this only thaTt 
makes it a common nuisance, and, as such, 
jpunishable by fine and imprisonment at com- 
• mon law. The offence created by the by- 
law, therefore, is not a complete substitute 
for the common-law offence. It cannot be 
supposed that congress, by giving the corpo- 
ration of "Washington power "to restrain and 
prohibit all kinds of gaming," intended to 
abrogate the commou'law offence before the 
corporation should have actually legislated 
upon the subject and provided a substitute. 
No motive for such an intention can be imag- 
ined. It is not in the power of congress to 
•delegate to the corporation an exclusive right 
■of legislation upon this subject. Its by- 
laws must be subject to the control of con- 
fess at all times; and it would be natural 
to conclude that the grant of a vicarious 
power to legislate upon a siibjeet, would not, 
until that power is executed, be a repeal of 
■all pre-existent laws upon that subject, any 
more than it would if the whole power of 
legislation had been still retained in the 
hands of congress. And even, admitting that 
congress could delegate the whole power of 
legislation, and should delegate it, yet such 
delegation would not, of itself, repeal all the 
existing laws. They would still remain in 
force until altered or repealed by the dele- 
gated authority. If, therefore, we admit 
that the power giyen to the corporation, "to 
prevent and remove nuisances," authorizes 
the corporation to define and pmiish the of- 
fence of keeping and maintaining a common 
gaming house in such a manner as to be a 
-common nuisance, as defined by the common 
law; yet the corporation not having done so, 
the common law remains tmaltered; and the 



fact that the defendant has been punished 
under the by-law, for setting up and keeping 
a faro-table, is no bar to his conviction of 
the offence of keeping and maintaining a 
common gaming house in such a manner as 
to be a common nuisance. 

In the case of U. S. v. Wells [Case No. 16.- 
661], at .Tune term, 1812, the indictment was 
for keeping a faro-table, in a house occupied 
by a tavern-keeper, contrary to Act Md. 1797, 
c. 110. The defence was that he, as keeper 
of the faro-table, had been fined twenty dol- 
lars under the by-law o.f Georgetown of 
March 7, 1806, for "an offence of gaming" at 
the table. It was there also urged that the 
act of congress to amend the charter of 
Georgetown, passed March 3, 1805 [2 Stat. 
332], giving to the corporation the power "to 
restrain or prohibit gambling," to impose "and 
appropriate fines, penalties, and forfeitures, 
for breach of their ordinances," and "to pass 
all laws, not inconsistent with the laws of 
the United States, which may be necessary 
to give effect and operation to all the powers 
vested in the said corporation," and the by- 
law of March 7, 1806, by which the corpora- 
tion executed the power given them to re- 
strain or prohibit gambling, operated as a re- 
peal of Act Md. 1797, c. 110. But the comrt 
in that ease was of opinion that the act of 
Maryland was not repealed; and ordered 
judgment to be entered for the penalty of 
£50. The offence under the act of Maryland 
was the setting up and maintaining a faro 
table, or other device for the purpose of 
gaming for money, in a dwelling-house occu- 
pied by a tavern-keeper. The offence under the 
by-law was the setting up, keeping, or main- 
taining a public gaming house, or public gam- 
ing table, or other device for common gaming; 
and the by-law gave a penalty of twenty 
dollars for every offence of gaming at the 
table, to be paid by the keeper, whether it 
were or were not kept in a house occupied 
by a tavern keeper. That case was stronger 
in favor of the defendant than this; for 
there the by-law covered the whole offence 
described in the act of Maryland. The court, 
however, thought that the penalty of the 
by-law was cumulative, and intended to be 
in addition to that imposed by the Mai*yland 
law. 

The case of licenses for taverns, retailers 
of spirituous liquors, and billiard tables, is 
different, from this, which is an offence at 
co mm on law. There the offence was a mere 
malum prohibitum; a penalty for not pay- 
ing a tax and taking a license from a par- 
ticular authority. When the tax was given 
to the corporation, as well as the means to 
enforce its payment, the whole subject was 
transferred to the corporation as a ihatter 
of revenue. But a common nuisance is a 
malum in se, or it would not be a common- 
law offence; and a delegation of power to 
legislate upon the subject cannot be con- 
strued into an intention to repeal the com- 
mon law; for even a providing a new punish- 



[26 Fed. Cas. page 349] 



(Case No. 15,382) TJ, S.V. HOLMES- 



ment for a eommon-laTV ofEence has never 
been held to prevent a conviction upon an 
indictment for the offence at common law, 
without express words to that effect; much 
less would that effect he produced by a 
delegation of power to legislate upon the 
subject. 

We are, therefore, of opinion, that the of- 
fence is still indictable at common law, and 
that judgment should be rendered for the 
United States upon the verdict 

Judgment for the United States, for a fine 
of $200. 

See U. S, V. Ismenard [Case No. 15,450]; 
Docker's Case [Id. 3,946], December, 1805; Mc- 
Learu's Case, December, 1809 (not reported); 
Wells' Case fsupra], December, 1811; and U. 
■S. V. Dtson [Case No. 14,969], December, 1813. 



Case 'No, 15,383. 

UNITED STATES v. HOLMES. 

[1 Cliff. 98.] 1 

Circuit Court, D. Maine. Sept. Term, 1858. 

Evidence — Impeachmest of Witnesses— Crimi- 
nal Law— IssANiTT as Defence— Acts and 
Declauations — Expert Testimony. 

1. Testimony in chief, of any kind, tending 
merely to support the credit of the witness, is 
not to be heard except in reply to some matter 
previously given in evidence by the opposite party 
to impeach it. 

2. Evidence to confirm a witness, by proving 
that he has given the same account out of court, 
is not admissible, even although it has been 
proved, in' order to contradict him, that he has 
given a different account. 

3. Testimony merely rebutting is inadmissible, 
in anticipation of the matters to be contradict- 
ed or explained. 

4. Where evidence of acts, conduct, and dec- 
larations of the accused, at various periods of 
his life, is introduced in defence, to prove his 
insanity at the time of the commission ot a 
crime, the prosecution, in rebuttal, is not lim- 
ited to an explanation or denial of the particular 
acts, conduct, or declarations so put in evidence 
in behalf of the prisoner, but may offer evi- 
dence of other acts, conduct, or declarations of 
the accused to show that he was sane within the 
same period. 

[Cited in Green v. State, 59 Ark. 246, 27 S. 
W. 6.] 

5. It is not necessary, in order to enable the 
proof of such other acts, conduct, and declara-; 
tions to be regarded as rebutting testimony, that 
the prosecution should show the accused to be 
of sound mind at the time to which they refer. 

6. The defence being insanity, the evidence of 
such acts, etc., is not an attack upon the char- 
acter of the prisoner before he has put his char- 
acter in issue, but is rebutting testimony, admit- 
ted in order that the jury may compare the pris- 
oner's conduct on different occasions together, 
and thus judge understandingly upon the ques- 
tion in controversy. 

7. Testimony legal m form, pertinent to the 
issue, and received without objection, cannot aft- 
erwards be stricken out by the court, merely be- 
cause the foundation for its admission, by pre- 
liminary inquiry, has not been made, 

8. Where the expression of an opinion of a 
witness not qualified to speak as an expert is so 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



interwoven with the res gesta; as to be insepa- 
rable therefrom, and was therefore rehearsed by 
the witness in his account of the circumstances 
of a homicide, held, that the statement that such 
expression was made was legal testimony, and' 
as such was as much the subject of contradic- 
tion as any other competent testimony, and may 
be rebutted by proof of an inconsistent statement 
out of courL 

9. It is not necessary, in order to impart a re- 
butting character to testimony, that the contra- 
diction should be complete and entire, but it is 
sufficient if it has a tendency to contradict or dis- 
prove the opposite statement. 

10. Although a person when committing a 
crime be laboring- under partial insanity, if ~ he 
still understands the nature and character of the 
act, and its consequences, and has knowledge' 
that it is wrong and criminal, and mental power 
enough to apply that knowledge to his own case, 
and to know if he did the act he would do wrong^ 
and deserve punishment, such partial insanity is 
not suflacient to exempt him from criminal re- 
sponsibility. 

[Cited in State v, Lawrence, 57 Me. 581, 585;- 
State V. Lewis, 20 Neb. 333, 22 Pac. 248.] 

11. Such is the law of this court and in many 
of the best-considered decisions in the state- 
courts. 

12. Review of the authorities upon, the ques-^ 
tion. 

13. Wherever partial insanity is set up as an. 
excuse for crime, if it appears that the mind of 
the accused is merely weakened and clouded,* but 

'is not incapable of remembering, reasoning, and 
judging between right and wrong in respect to- 
his particular act, to admit in such a case that he 
was impelled to the commission of the act by 
an uncontrollable impulse would be to disregard 
the test of responsibility which the law estab- 
lishes. 
[Cited in State v. Harrison, 36 W. Va. 746,. 
15 S. E. 988, 989.] 

This was an indictment [against John A> 
Holmes] for murder upon the high seas, and' 
came before the court upon a motion for new 
trial. The grounds of the motion are suffi- 
ciently set forth in the opinion. It appeared 
from the testimony, that on the 12th of May, 
1857, the American ship Therese, of which, 
the accused was master, sailed from New 
York to Valparaiso, thence to Callao, thence 
to the Chineha Islands, and then back to- 
Callao, at which place and time George W. 
Chadwiek, the person alleged to have been 
murdered, shipped as a mariner on board the 
■vessel for the homeward voyage to Hamp- 
ton Koads. After the ship- got this side of 
Cape Horn, and before the time of the homi- 
cide, a difficulty had arisen between the ac- 
cused and Chadwiek, in consequence of the 
latter having omitted to sing, while hauling 
at the lee brace, as sailors are accustomed to 
do, and the accused beat, maltreated, and 
threatened him in violent and profane lan- 
guage. Afterwards, meeting Chadwiek on 
deck, the master adverted to this omission as 
a neglect of duty, and repeated his threats- 
in still more violent terms. Some time sub- 
sequent to this occurrence, Chadwiek was at 
the wheel, and the witnesses testified they 
heard the accused speaking to him from the 
cabin, and inquiring how the vessel was 
heading. The question was correctly an- 
swered, but the customary "sir" was omitted. 
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Upon this the accused immediately called out 
again, "How is that you say?" and the an- 
swer was given the same as before. In a 
few minutes, the accused came up from the 
-cabin with a belaying-pin in his hand, and 
"began beating the sailor, Chadwiek, with it, 
upon his head. The blows were continued 
-after the sailor was prostrated on the deck, 
.and xmtil he regained his feet and started to 
run forward; he was soon brought back by 
the second mate, acting uJider the master's 
■order, and the beating renewed, until he 
was covered with his own blood. He was 
then stripped. Trashed,— his clothes thrown 
■overboard,~and triced up in the main rig- 
ging. The accused then took a strand of 
.yam, knotted it, and ordered the men to flog 
the sailor thus triced up, and the order was 
■obeyed for some twenty minutes. After sev- 
eral times reproving the men for not strik- 
ing hard enough, and inflicting several blows 
liimself, the master doubled and knotted a 
piece of ratlin stulf, and ordered this to be 
used in place of the yarn. Groans and cries 
several times escaped from the lips of the 
sufi;erer, but were in every instance silenced 
by the belaying-pin in the hands of the mas- 
ter.* After a brief interval, during which the 
beaten man was carried to and brought back 
Irom the forecastle, he was again beaten 
-with the belaying-pin, again triced up in the 
Tigging, and a second time flogged with the 
ratlin. On this second occasion, as the sail- 
-or, Chadwick, cried for mercy, the accused 
-answered, "If you don't stop your noise, I'll 
kill you on the spot"; and thereupon renew- 
ed the blows with the belaying-pin upon his 
liead, neck, and side, imtil he. sank down, 
.supported only by his hands, which were tied 
to the rigging. He was then taken down 
and laid on the deck, where unsuccessful ef- 
forts at resuscitation and bleeding, showed 
that he was dead. When it was found that 
life was extinct, the accused remained stand- 
ing for a few moments in silence on the 
deck, and then, with his mates, retired to the 
cabin. They remained in the cabin . about 
twenty minutes, when the mate came on 
deck, called all hands aft, told them that he 
now had charge of the ship, and that the 
captain was crazy. It was not denied, on 
the part of the accused, that the sailor, 
George W. Chadwick, came to his death by 
violence and bj' the hands of the accused; 
but the defence was placed solely upon the 
ground, that at the time the homicide was 
committed, the prisoner was so far insane as 
not to be criminally responsible for the' act. 
Upon this question witnesses were intro- 
duced and examined, both by the defence 
and the prosecution, and acts, conduct, and 
declarations of the prisoner at different peri- 
ods and under different circumstances, 
throughout nearly his whole life to the time 
of the arrest, were offered in evidence. Acts 
and declarations, and the constitution of the 
prisoner when quite young, were detailed 
and described in the testimony, as well as 



his conduct upon voyages remotely and im- 
mediately preceding the one during which the 
homicide was committed. The jury returned 
a verdiet of guilty. The motion for a new 
trial was based upon certain alleged incor- 
rect rulings of the court in the course of the 
trial, and upon alleged misdirections in mat- 
ters of law in the final instnictions given to 
the jury. 

G. F. Shepley, U. S. Dist Atty., for the 
prosecution. 
G. Evans and P. Barnes, for the defence. 

CLIFFORD, Circuit Justice. Motions for 
new trials in the federal courts are not al- 
ways exhibited to the court for verification 
before they are filed. Usually they are pre- 
pared by the party objecting to the verdict, 
within the time prescribed by the twenty- 
sixth rule, and not unfrequently are filed 
with the clerk of the court without any ex- 
amination by the opposite side, where they 
sometimes remain upon the files until the 
argument, without any revision whatever. 
Drawn from the minutes of the counsel or 
from recollection, it not tmfrequently hap- 
pens that they require some correction in 
order that they may accord with the actual 
rulings and instructions of the court at the 
trial. No inconvenience results from the 
practice, as the whole subject is one entirely 
within the control of the court, whose un- 
doubted province it is to revise such motions 
if any error has intervened, either at the 
time of the argument or when its opinion is 
finally delivered. U. S. v, Gibert [Case No. 
15,204]. 

Two classes of complaints are embraced in 
the motion, each containing several distinct 
objections to the action of the court One 
class has respect solely to the rulings of the 
court in admitting or rejecting evidence in 
the course of the trial. Another and a dis- 
tinct class has xespect to the instructions 
given to the jury when the case was finally 
submitted to their determination. Those ap- 
pertaining to the rulings of the court in 
admitting and rejecting evidence will first 
be considered, for the reasons that they 
were made in the progress of the trial, and 
that the weight of such objections cannot be 
satisfactorily determined without some ref- 
erence to the circumstances of the case un- 
der which the evidence was offered. In con- 
sidering this class of objections, therefore, it 
becomes necessary to recur to the proceed- 
ings in the trial, and somewhat to the evi- 
dence, as it was developed at the trial, in 
order that the exact circumstances under 
which each particular ruling was made may 
be fuUy and clearly tmderstood. 

According to the record, the indictment 
was filed in court on the 2oth of September, 
1858. It alleges to the effect that the pris- 
oner, on the 22d of January, 1858, upon the 
high seas, out of the jurisdiction of any par- 
ticular state, and within the admiralty and 
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maritime jurisdiction of the United States 
4ind of tliis court, in and on board a certain 
-iraerican vessel caUed the Therese, in and 
Mpon one George W. Chadwiek, piratically, 
feloniously, wilfully, and of his malice afore- 
thought, did make an assault, and that the 
j)risoner with a certain instrument called a 
I)elaying-pin, in and upon the head, neck, 
Jjack, and left side of him, the said George 
■\V. Chadwiek, then and there on the high 
«eas, in the vessel aforesaid, did strike, giv- 
ing to him, the said George W. Chadwiek, 
then and there, several mortal wounds, 
l)lows, and bruises, to wit: one mortal wound 
•on the head of him, the said George "W. 
€hadwick, of the length of three inches and 
of the depth of one inch; one mortal bruise 
^nd woimd on the neck of him, the said 
-George W. Chadwiek, of the length of three 
inches and of the depth of one inch; one 
mortal bruiSe on the back of him, the said 
'George W. Chadwiek, of the length of six 
inches and of the depth of one inch; one 
mortal bruise on the left side of him, tne 
said George tV". Chadwiek, of the length of 
four inches and of the breadth of two inches, 
of which mortal wounds and bruises the said 
-George W. Chadwiek then and there in- 
>stantly died. It contains two counts, and 
in each there is the usual conclusion, char- 
:ging that the prisoner, piratically, felonious- 
ly, wilfully, and of his malice aforethought, 
liim, the said George W. Chadwiek, in man- 
ner and form aforesaid, did kill and murder. 
He was arraigned on the 28th of Septem- 
ber, 1858, and pleaded that he was not 
:guilfy. His trial was commenced on the 
5th of October following, pursuant to an as- 
signment previously made at the request of 
his counsel. No objection is made to any 
of the proceedings at the trial, except what 
are contained in the motion under considera- 
tion. In opening the case, the district at- 
torney confined his remarks to the discus- 
sion of the principles of law applicable to 
-the charge made in the indictment, and to 
41 brief statement of the evidence to be intro- 
■duced to prove it. He caUed some seven or 
■eight witnesses in the opening to prove the 
necessary allegations, to show the jurisdic- 
tion of the court, the act of killing, as ^aid 
in the indictment, and all the material ele- 
ments of the crime. 

(At this point the court recapitulated the 
testimony which substantially appears in 
the foregoing statement.) 

Such is the substance of the testimony 
produced by the government in the opening, 
so far as respects the jurisdiction of the 
■court, the fact of homicide, and all the ma- 
terial elements of the crime charged in the 
indictment. Many other facts and circum- 
stances material to the question, whether 
the prisoner was sane or insane when the 
act was committed, were elicited in the 
cross-examination, which it is unnecessary 
to reproduce in this investigation. 
- - The testimony of the witnesses for the de- 



fence varied in several important particulars 
from the narration previously given by the 
- government witnesses. Many new facts 
were also stated, which had more or less 
bearing upon the question of sanity or in- 
sanity presented by the defence. That re- 
mark is more paxtieularly applicable to the 
testimony of the second mate, who was ex- 
amined as to all the circumstances attending 
the homicide, as well as to those which fol- 
lowed, and in many particulars his state- 
ments differed widely from the statements 
of the seamen previously examined; but as 
those discrepancies and contradictions do not 
give rise to any legal question, they will not 
be specified. One part of his testimony, 
however, is material in this investigation, 
and that part only will be particularly stat- 
ed. Speaking of the efforts to resuscitate 
the deceased while he lay on the deck, and 
before the prisoner retired from the scene, 
the witness says he went to the cabin to get 
some hartshorn, thinking that hartshorn 
would revive the deceased if he had any life 
in him; and as he went, he says, he looked 
into the mate's room, and said to him, "For 
God's sake come on deck, for I believe the 
captain is crazy, and is going to kill us all." 
This statement of the witness was made 
in the examination in chief, and was given 
as a part of the circumstances which took 
place while the prisoner was standing over 
the dead body, and before the mate came on 
deck, as stated by the government witnesses. 
Both of those witnesses were fully examined 
as to the acts, conduct, and declarations of the 
prisoner throughout the voyage, both before 
and after the homicide, up to the time the 
ship arrived at Pernambueo, and while she 
remained in that port It appeax-ed from their 
testimony, as well as from the testimony of 
the master of the ship Andalusia, who was 
also examined as a witness for the defence, 
that the prisoner was sick at the Chincha 
Islands, in consequence of an injury he re- 
ceived in the head while on shore; and the 
latter gave a particular description of the 
injury, and a minute statement of his acts, 
conduct, and declarations during his sick- 
ness. His acts, conduct, and declarations 
immediately after the homicide, and during 
the five days- that elapsed before the ship 
arrived at Pernambueo, were also very fully 
narrated by the second mate, in whose 
chai-ge the prisoner remained ever after he 
retired to the cabin on the day the homicide 
was committed, until he arrived in New 
York in the bark Emperador, about the mid- 
dle of March following. 

Many other witnesses were also called, and 
examined as to his prior and subsequent 
acts, conduct, and declarations when not a.t 
sea, covering nearly the whole period of his 
life, from early youth to the time of his 
arrest The brother-in-law of the prisoner, 
Joseph A. Cargill, was examined upon this 
point, and testified to certain attacks of 
pain in the head which the prisoner had suf- 
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f ered on a voyage previous to the one during 
■\vhicli the homicide was committed, and to 
his violent conduct and language during 
those attacks. Near the close of his exam- 
ination in chief, after the witness had stat- 
ed the time of his return and his arrival at 
the house of his father in Newcastle, in this 
state, he was asked by the counsel for the 
prisoner whether he rnentioned these occur- 
rences during the voyage to any of his fami- 
ly or to any of the family of the prisoner. 
That question was ohjeeted to by the dis- 
trict attorney, and ruled out by the court, 
upon the ground that the inquiry was ir- 
relevant to the issue, and that it was incom- 
petent for the prisoner to fortify his own 
witness by declarations made out of court, 
and not under oath. This ruling presents 
the first question to be determined at the 
present time. In the motion as filed in the 
ease, it is numbered five in the list of causes 
assigned for a new trial; but it is "in fact 
the first cause of complaint when consider- 
ed in the order of events as they occurred at 
the trial. As before remarked, the question 
was asked in the examination in chief, and, 
of course, before the witness was cross-ex- 
amined. No principle in the law of evi- 
dence is better settled than the one enunciat- 
ed in the rule, that testimony in chief of 
any kind, tending merely to support the cred- 
it of the witness, is not to be heard except 
in reply to some matter previously given in 
evidence by the opposite party to impeach 
it. Jackson v. Etz, 5 Cow. 320; 2 Cow. & 
H. notes, 776. When this question was ask- 
ed and excluded, nothing had been given in 
evidence by the other side to impeach the 
credit of the witness, and it was for thai 
reason that it was ruled out as incompetent 
and immaterial. Tested by the circumstan- 
ces under which the testimony was offered, 
it is clear it could have had no tendency to 
prove the issue, and in fact and truth could 
have had no other effect except to fortify the 
credit of the witness. Evidence to confirjn 
a witness, by proving that he has given the 
same account out of court, is not admissible, 
even although it has been proved, in order to 
contradict him, that he has given a different 
account. Rex v. Parker, 3 Doug. 242; Eobb 
V. Hackley, 23 Wend. 55; Ware v. Ware, S 
Greenl. 55; 1 Greenl. Bv. 469. 

It was suggested at the argument that the 
testimony called for by the question was of- 
fered, not to fortify the credit of the witness, 
but to prevent any misconstruction of his 
conduct arising out of the circumstance that 
the prisoner married his sister shortly after 
his return from that voyage. Admit the fact 
to be as stated, and it is not perceived that it 
changes the aspect of the question in any 
degi'ee, as the difficulty still remains in all 
its force, that at the time the question was 
asked and ruled out there was nothing in the 
case to which the answer, whether given in 
the affirmative or negative, would apply as 
rebutting evidence. At that time the ques- 



tion whether the witness objected to the 
marriage of his sister had not been asked, 
and certainlj'- it cannot be maintained that 
testimony merely rebutting is admissible in 
anticipation of the matters to be contradict- 
ed or explained. Such a rule would be a 
very inconvenient one, and finds no support 
either in the decided cases or in the practice 
of the federal courts. But suppose the an- 
swer, had it been admitted, would have been 
accompanied by the statement, as assumed 
by the counsel, that he did object to the mar- 
riage of his sister, or that he did not. Still 
the testimony would not have been admissi- 
ble, for the plain reason that it would not 
have afforded any explanation of his con- 
duct in the particular under consideration, 
except so far as it disclosed, either directly 
or indirectly, his opinion as to the sanity or 
insanity of the prisoner at the time the oc- 
currences took place. Testimony in general 
is limited to matters of fact within the 
knowledge of the witness, and it is only 
when the subject-matter of the controversy 
is such as to require peculiar experieuce, 
study, or skill to understand it, that persons 
professionally acquainted with the trade, 
science, or practice are permitted to give 
their opinions, showing conclusively that two 
prerequisites are essential to the admissibili- 
ty of such testimony: first, that the inquiiy 
be one appertaining to a matter of trade, 
skill, or science; and secondly, that the wit- 
ness called be one qualified to speak upon 
the subject Tested by this rule, it is clear 
that the opinion of this witness was not ad- 
missible, as he was in no proper sense qu;Ui- 
fied to speak upon the subject of diseases of 
the mind. 1 Greenl. Bv. § 440. In every 
point of view, therefore, we are satisfied that 
this ruling was correct, and that it affords 
no ground whatever for a new trial. 

Inquiries were made of this vritness, in his 
examination in chief, not only as to the acts, 
conduct, and declarations of the prisoner dtu:- 
ing the attacks, but on other occasions 
throughout the voyage. It appeared from 
his testimony that the prisoner also had an 
attack of sickness while the ship lay at Aca- 
pulco, in the republic of Mexico, and paiticu- 
lar ^quiry was made of him as to the acts, 
conduct, and declarations of the prisoner dui- 
ing that attack. Among the incidents of this 
occasion, the witness says he saw the prison- 
er carried from the cabin up the companion- 
way to the deck by the mate, carpenter, 
ste-v^'ard, and cook, and that afterward he 
saw them holding him on the deck. At one 
time, he says the prisoner got away from 
them, and made an attempt to jump over the 
rail of the vessel, when they caught him and 
brought him back to the house of the ship. 
AH these particulars, and many others of a 
kindred character during the voyage, Avere 
stated by the witness in his examination in 
chief." He was then cross-examined by the 
district attorney. In the course of the cross- 
examination, he was asked whether any diffi- 
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eulty occurred during the voyage between tlie 
prisoner and the mate. That question was 
objected to by tlie counsel for the prisoner, 
and was admitted by the court. Considered 
in the order of events as they occurred at 
the trial, this ruling constitutes the second 
cause of complaint. In answer to this ques- 
tion, the witness stated that he had heard 
the prisoner and the then ■ mate have loud 
talk, but could not state the conversation or 
what it was about Corresponding ques- 
tions were then put to the witness, in an- 
swer to which he stated that the then mate 
left the ship at Acapulco, after she had been 
there about two weeks, and that he was suc- 
ceeded by another, who went to Callao, and 
there left the ship. Some difficulty took 
place between him and the prisoner about 
bending the topsail, A third was then ap- 
pointed, who was discharged shortly after- 
ward on account of his intemperate habits." 
At the Chineha Islands a fourth was appoint- 
ed, who continued to fill the place until the 
ship arrived at Hampton Roads, when ho 
ran away. Difficulty occurred between the 
prisoner and the mate last appointed on two 
occasions. One during the passage, and the 
other the night before he left the ship. Ya- 
rious acts, conduct, and dedarations of the 
prisoner, during those difficulties, were stat- 
ed by the witness in answer to the questions 
propoimded by the district attorney. It is 
insisted by the counsel for the prisoner that 
the question objected to should have been 
i-uled out, and that all the testimony of chis 
witness, so far as respects the acts, conduct, 
and declarations of the prisoner during these 
difficulties, was improperly admitted. (1) 
They contend that the effect of the rulings 
was to allow the government to establish the 
offence charged against the prisoner, by 
proving that he had committed other acts of 
violence of a like kind. (2) In the second 
place, they insist that the rulings authorized 
an illegal attack upon the character of the 
prisoner, when, in fact and in truth, he had 
offered no evidence putting his character in 
issue. (3) And lastly, they contend that the 
evidence was a surprise upon the prisoner, 
who could not be expected to come to trial on 
the charge in the indictment, prepared to de- 
fend his whole life. 

All the answer that need be given to the 
first proposition is, to state that the theory 
of fact on which it is based is not correct, 
and to refer to what has already appeared in 
vex-ification of the statement. It is a mis- 
take to suppose that the evidence in question, 
or any part of it, was admitted, or even of- 
fered as having any bearing whatever upon 
the question whether the prisoner was the 
guilty agent who committed the act of homi- 
cide charged in the indictment. His agency 
in that behalf had been admitted by his coun- 
sel in the opening of his defence, and was no 
longer a matter in question at the trial. In 
the opening of the defence his counsel stat- 
ed, in effect, that they did not controvert the 
26FED.CAS.— 23 



fact that the deceased came to his death by 
violence, or that the violence was committed 
by the hands of the prisoner; but insisted, 
as before stated, that the prisoner was so far 
infeane at the time he committed the homicide 
that he was not criminally responsible for 
the act. Much of the time occupied in the 
trial was spent on this new issue, very prop- 
erly raised by his counsel at the opening of 
the defence. It was upon this ground that the 
trial proceeded; and after the defence was 
opened, it was to this point that the efforts 
of counsel on both sides were directed. 

On the part of the prisonerj many witness- 
es had been called and examined, and his 
acts, conduct, and ^ declarations, not only 
throughout this voyage, but throughout his 
whole life, from early youth to the time of 
his arrest, had been introduced into the 
case. His counsel, in offering his acts, con- 
duct, and declarations, called the attention 
of the watnesses to such occurrences and in- 
cidents in his life and conduct as they sup- 
pose,d were material to support the defence 
set up by the prisoner. That examination 
extended to his mental, moral, and physi- 
cal condition at .many and different periods 
of his life, both before and after the homi- 
cide was committed. Some of the witness- 
es referred to particular sicknesses and inci- 
dents in the life of the prisoner, and all 
were allowed to state his acts, conduct, and 
declarations- at the particular times and in 
respect to the particular transactions to 
which their attention was directed by the 
examining counsel. Evidence tending to 
show hereditary insanity in his family had 
also been introduced; and, in fact and truth, 
the counsel had claimed and exercised the 
right to examine the witnesses so called up- 
on all such occurrences, acts, and declara- 
tions in the life and conduct of the prisoner 
as tended to show that he was insane, or 
that there was any tendency, either in his 
mental or physical condition, to that state 
of mind. They accordingly selected, as was 
very properly admitted at the argument, the 
dark spots in his life, or those most peculiar 
and least in accordance with the ordinary 
conduct of men, as best suited to support 
the defence set up by the prisoner in this 
case. All of the testimony objected to, and 
now under consideration, was admitted in 
reply to that which had previously been In- 
troduced by the prisoner to support that 
ground of defence. 

One of the suggestions at the trial in sup- 
port of the objection was, that the govern- 
ment, in attempting to rebut the testimony 
offered by the prisoner on this point, should 
have been limited to^the explanation or de- 
nial of the particular transactions, acts, 
conduct, and declarations introduced by the 
prisoner to make out his defence. That rule 
would be a very convenient one if it were 
the sole purpose of the law to acquit the 
guilty by establishing this ground of defence 
upon a partial view of the facts; but so 
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long as It continues to be the purpose of the 
law, and of those who administer it, to as- 
certain the truth, the limitation suggested 
by the counsel for the prisoner, cannot be 
sustained. Most men in the course of their 
lives, in times of excitement produced by 
disease or otherwise, do many strange or pe- 
culiar acts, and oftentimes give utterance 
to eccentric or unusual language; and it is 
obvious if a person accused of crime may 
select and offer in evidence all the dark 
spots of his life, or every peculiar and un- 
usual act and declaration, and be allowed to 
exclude all the rest, that many guilty of- 
fenders must escape, and j^istice often be 
defeated, because the means of ascertain- 
ing the truth are excluded from the juiy- 
Persons accused of crime'* have a right to set 
up this defence, and when proved according 
to the rules of law, to the satisfaction of the 
jury, upon a view of all the facts, it is a 
legal and just defence. Beyond doubt the 
precise question to be tried in all such eases 
is, whether the accused was insane at the 
very time he committed the act, and to that 
point an the evidence must tend. Great 
difficulties surround the inquiry, and it is 
for that reason that the rules of law allow a 
wide range of testimony in the investigation. 
Proof of hereditary insanity is therefore ad- 
missible as afEording some ground of pre- 
sumption that the alleged diseased state of 
mind may have descended through those 
from whom the accused derived bis exist- 
ence. Reg. V. Tucket, 1 Cox, Or. Cas. 10.^; 
Reg. V. Oxford, 9 Car. & P. 525. 

Evidence of acts, conduct, and declara- 
tions, both before and after the time of 
committing the act, tending to show an in- 
sane state of mind are also admissible, as 
having some bearing upon the exact point 
in controversy. Lake v. People, 1 Parker, 
Or. E. 556; Peaslee v. Robbins,3 Mete. (Mass.) 
164; Grant v. Thompson, 4 Conn. 203; 1 
Ben. & H. Lead. Cas. 104. On the trial of 
this indictment that rule was observed, and 
every proper latitude was allowed to the 
counsel to show the acts, conduct, and dec- 
lai-ations of the prisoner, both before and 
after the homicide was committed; and it 
is but just to say that the right was exer- 
cised to its fullest extent. Whenever that 
right is exercised in betialf of the accused, 
it follows, as a necessary consequence of 
the rule conferring the right, and as a ma- 
terial and essential part of the rule itself, 
that the government may offer evidence of 
other acts, conduct, and declarations of the 
accused within the same period to show that 
he was sane, and to rebut the evidence in- 
troduced for the defence. To that extent, at 
least, the rule of law is clear and undeniable, 
and to that extent onl^ was it «,llowed in 
this case under the ruling of the court. 
Another suggestion of the counsel for the 
prisoner, however, deserves to be consider- 
ed before leaving this branch of the case. 
They contend, that proof of other acts, con- 
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duct, and declarations, though within the 
period .of time covered by the inquiry in 
behalf of the accused, cannot be regarded as 
rebutting testimony, unless it be first shown 
that the accused, at the time to which the 
inquiries for the government refer, was 
of sound mind and memory. To admit the 
proposition as stated would be to exclude 
the evidence in all cases; as the questiop 
of sanity or insanity is for the jury, and 
their opinion^ cannot be taken during the 
progi-ess of the trial. All the cases herein 
cited to the point show that such evidence, 
tending to prove an insane state of mind, is 
admissibfe for the prisoner; and by the 
same rule of law, and for the same reasons, 
evidence tending to show that he was sane 
within the period opened for examination is 
admissible for the government to rebut the 
evidence previously introduced for the ac- 
cused. For these reasons we are of the 
opinion that the proposition cannpt be sus- 
tained. 

Enough has already been said in this case 
to show that the second objection to the ad- 
missibility of the evidence under considera- 
tion cannot be maintained. Like the pre- 
ceding proposition, its great and controlling 
error consists in the theoiy of fact on which 
it is based, as will presently more fully ap- 
pear. Beyond question, every person ac- 
cused of crime is presumed to be innocent 
until he is proved to be guilty; and no 
circumstance at the trial, except evidence 
of his good character previously introduced 
by the accused himself, can justify the court 
in allowing the government to introduce evi- 
dence" to show that his character is bad. 
Such evidence is never admitted until the 
accused has first put his character in issue, 
or, in other words, has laid the foundation 
for its introduction by offering evidence to 
show that he is of good character; and 
then the counter-proof is properly admitted 
as rebutting testimony. These principles 
are elementary, and perfectly familiar to 
any one at all acquainted with the criminal 
law; and they are principles of very great 
moment to the accused, and as such ought 
always to be respected, strictly observed 
and enforced, and constantly applied. No 
such testimony was admitted in this case, 
and, what is more, none such was ofCered 
by the government. All the evidence under 
consideration appertained to the acts, con- 
duct, and declarations of the prisoner In his 
intercourse, as master of the vessel, witli 
those under his command, and was admit- 
ted as rebutting testimony, in order that 
the jury might have the appropriate means 
legitimately before them of comparing the 
prisoner with himself, and thus be enabled 
understandingly to determine the question 
in controversy, whether the prisoner was 
sane or insane at the time he committed the 
act of homicide charged in the indictment. 
Unless it be assumed that evidence pertinent 
1 to the issue, and essential to the inquiry. 
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may constitute an attack upon the character 
•of one on trial, there is no foundation to 
support the argument, that the testimony 
under consideration should be viewed in that 
light; always bearing in mind that the sub- 
ject-matter of the inquiry, to which the tes- 
timony is applied, was not whether the pris- 
■«> oner committed the act of homicide, but 
whether he was sane or insane at the time 
it was committed. Failure to discriminate 
in this behalf lies at the foundation of a 
large portion of the error plainly discover- 
.able in the argument for the prisoner. 

Two or three observations as to the third 
proposition will be sufficient, as it was much 
Jess relied on at the argument upon the mo- 
tion for new trial than in the discussion 
wbich took place at the bar when the objec- 
tion was made. Surprise may often arise 
out of the offer of evidence strictly compe- 
tent, and yet that circumstance has never 
been considered as affecting the question of 
its admissibility. Embarrassments of that 
;sort, which are more or less incident to ev- 
ery trial, are, usually remedied by motion 
to the court for a postponement of the trial 
to a future day in the term, or for a continu- 
-ance. Such motions are addressed to the 
discretion of the court, and, whether granted 
•or refused, are not the proper subjects of 
•exception or error. It is not, however, in 
that sense that the objection in this case is 
urged, as no such motion was made, and of 
course there can be no complaint that it 
was not granted. In this case the objec- 
tion is pressed rather as an argument to 
■^how that the evidence was not admissible, 
and as that point has already been consid- 
ered and determined, further discussion of 
*the subject is unnecessary. 

Additional testimony was then introduced. 
Experts were caUed and examined upon the 
-subject of insanity, and they were allowed 
to give their opinions in answer to such hy- 
pothetical questions pertinent to the case on 
trial, as the counsel thought proper to pro- 
pound. Rebutting testimony was then in- 
troduced by the government One Joshua R. 
Trevet was called and examined. In an- 
swer to preliminary inquiries, he stated that 
he resided in Wiscasset, in this state; that 
lie was acquainted with the prisoner, and 
sailed with him in the year 1855 in the ship 
Ontario, which was commanded by the pris- 
oner during the voyage. He also testified 
that a man by the name of Furlong was a 
seaman on board the ship. ■ At that stage 
of the examination he was asked by the dis- 
trict attorney to state what occurred during 
this voyage between the prisoner and that 
seaman. To that question the counsel for 
the prisoner objected; but the court ruled 
that it was admissible, and the witness an- 
swered, giving a very full account of cer- 
tain difficulties that occuired in August, 
1855, on the morning after he arrived at 
Trapani, In Italy- All the acts, conduct, 
and declarations of the prisoner during this 



occurrence were fully stated by the witness. 
Much discussion took place at the trial up- 
on the objection made by the prisoner's coun- 
sel, but the testimony was ruled to be ad- 
missible, upon the same ground and for the 
same reasons previously given, when the ob- 
jection was made to the question propoimd- 
ed to his brother-in-law in the cross-exam- 
ination respecting, the events of the succeed- 
ing voyage. Both rulings present the same 
question and involve the same legal consid- 
erations; and we are satisfied they were 
correct, for the reasons already given, which 
need not be repeated. When a person ac- 
cused of crime relies upon h'is prior and 
subsequent acts, conduct, and declarations 
to show that he was insane at the time he 
committed the act charged against him, and 
actually offers them in evidence to establish 
that defence, we entertain no doubt that it 
is competent for the government to introduce 
other acts, conduct, and declarations of 
the accused, within the same period, to re- 
but that presumption, and to show that he 
was sane. "Were it otherwise, it is not per- 
ceived how this class of legal investigations 
can be satisfactorily conducted, as jurors, if 
the proposition assumed by the counsel for 
the prisoner be correct, must always be 
compelled in cases like the present to decide 
the question of sanity or insanity upon a 
partial view of the facts, and may often be 
deprived of the means of ascextaining the 
truth. Courts of justice have established 
the principle that such evidence is admissi- 
ble for the accused, whenever he sees fit 
to offer, it, and so long as that rule con- 
tinues in force it must of necessity be com- 
petent for the government to introduce coun- 
tervailing proof. 

One other objection only remains to be 
considered, in connection with the rulings of 
the court at the trial. That question arises 
out of the" testimony of Daniel Randal, who 
was called and examined by the government 
He stated that he had a conversation with 
the second mate on the d^y before the wit- 
ness went before the grand jm-y; that he 
asked him in his shop, whether he thought 
the prisoner was crazy when the affair oc- 
curred on board the Therese, and that the 
second mate replied that the prisoner was 
no more crazy than he was. This testimony 
was admitted without objection, and the 
witness, after the examination was closed, 
passed off the stand. Another witness was 
then called,. and upon being examined upon 
the same subject without objection, gave a 
similar answer. After his examination had 
been completed and be had left the stand, a 
third witness was called by the government 
and the question asked to the effect wheth*- 
er ho had heard the mate say anything upon 
that subject. This last question was sea- 
sonably objected to by the counsel for" the 
prisoner, and was ruled out by the court 
upon the groxmd and for the reason that the 
mate, in his examination in chief, had not 
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testified to anything connected witli tlie cir- 
cumstances of the homicide before the pris- 
oner left the deck, which the testimony of- 
fered was suited either to rebut or explain. 
Whereupon the counsel for the prisoner 
moved the court to strike out the testimony 
introduced to contradict the second mate, 
upon the ground that it was not admissible, 
and had been improperly received. That 
motion the court refused to grant; and the 
refusal of the court in that behalf consti- 
tutes the basis of the fifth, sixth, and sev- 
enth causes assigned for a new trial. 

Two objections were taken by the counsel 
at the argument to the ruling of the qourt, 
in refusing to strike out the testimony. 
They contend, in the first place, that the tes- 
timony had been improperly received, be- 
cause the foundation for its admission had 
not been laid in the cross-examination of 
the second mate. When the second mate 
was cross-examined, the district attorney did 
not inquire of him whether he had ever 
made such a statement to either of the wit- 
nesses. That objection goes to the right of 
making the inquiry, and not to the compe- 
tency of the testimony; and if the objec- 
tion had been seasonably made, the ques- 
tion could not have been put. But it was 
not made until the question was put and an- 
swered without objection, and therefore the 
testimony was legally in the case, if it was 
competent and relevant to the issue. As a 
general rule it is not to be expected that 
the court will interfere mero motu to exclude 
testimony, otherwise competent, merely be- 
cause the preliminary inquiry has not been 
made, unless the question is objected to on 
that ground by the other side; and if not 
objected to, and the testimony is received, 
it is not then competent for the court to 
strike it out if it is legal in form and perti- 
nent to the issue. In the state courts the 
rule, that tiae preUminaiy inquiry in sucn 
eases must first be made, is never enforced, 
and if testimony is admitted without objec- 
tion on that ground, in the federal courts, 
it would not be competent for the court aft- 
erward to strike it out merely on that ac- 
count. 

More importance is attached to the second 
objection, and it deserves to be more care- 
fully considered. In the second place, it is 
insisted that the testimony of these wit- 
nesses was not admissible, because it had 
no tendency to contradict or rebut any state- 
ment made by the second mate. This denial 
makes it again necessary to refer to his tes- 
timony, in order that the exact state of the 
case may be seen and understood. In re- 
lating the circumstances attending the homi- 
cide, he testified that he looked into the 
mate's room and said to him, "For God's 
sake, come on deck, for I believe the cap- 
tain is crazy, and is going to loll us aU." 
This statement had been given by the second 
mate, in his examination in chief, as a part 
of the res gestae, and as such was clearly ad- 
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missible, as substantive testimony. Neither 
its admissibility nor its importance to the 
prisoner can be denied. As a general rule, 
the opinions of witnesses not qualified to- 
speak as experts are not admissible, but it 
wiU sometimes happen, as in this case, that 
their opinions are so connected with the res- 
gestae, and so interwoven therewith, that 
they inseparably beconie a part thereof, and. 
in such cases they are legal testimony, as 
much as any other part of the transaction; 
and whenever that is the case, they become 
as much the subject of contradiction as any 
other legal and competent testimony, and 
may be rebutted or explained in the same 
way. Decided cases have established the^ 
rule that, whenever the circumstances of the- 
case are such as to allow evidence of opin- 
ions to be received, the opposite party, after 
laying the foundation, may call other wit- 
nesses and prove, for the purpose of contra- 
dicting the witness whose opinion has been 
introduced, that he has expressed an incon- 
sistent opinion out of court 1 Greenl. Bv. 
§ 449, and cases cited. That principle is ap- 
plicable to this case, notwithstanding the 
preliminary inquiry had been omitted in the- 
cross-examination of the second mate, as the- 
questions to the witnesses called to rebut 
his testimony were allowed to be put, and 
the testimony in question was received with- 
out objection. For all purposes connected 
with the defence of the prisoner, on the 
ground assumed by the counsel, the opinion 
of the second made had been given in evi- 
dence in his examination in chief, and none- 
the less effectually, because it had been re- 
cited by him among the circumstances at- 
tending the act of homicide. That opinioa 
being thus in the case, it was certainly a 
proper subject of contradiction; so that the- 
only remaining question on this branch of 
the case is, whether the evidence in ques- 
tion was of a rebutting character. Rebut- 
ting evidence is that which is given by a 
party in a cause to explain, repel, contra- 
dict, or disprove the facts given in evidence- 
by the other side. Directness, in the tech- 
nical sense, is not essential to give the evi- 
dence that character, nor is it necessary that 
the contradiction should be complete and 
entire, in order to admit the opposing testi- 
mony. Circumstances may be offered to re- 
but the most positive statement, and it is. 
only necessary that the testimony offered 
should have a tendency to explain, repel, 
counteract, or disprove the opposite state- 
ment, in order to render it admissible. Its- 
weight and sufficiency, as in other cases, are 
for the consideration of the jury. Applying 
these principles to the matter in question, it 
is so obvious that the testimony under con- 
sideration had a tendency to rebut the prior 
statement of the second mate, that further 
discussion of the question is, we think, un- 
necessary. 

All of the questions presented in the causes 
assigned for a new trial, so far as respects- 
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the rulings of the court, Laving been deter- 
mined, we will now proceed to the considera- 
tion of those arising out of the insti-uctiqns 
■of the coui-t to the jury. Periodical mania 
was the form of mental disease set up in this 
case, and relied on in the defence to excuse 
the prisoner from the charge against him in 
;the indictment. It was agreed by the experts 
that the evidence in the case tending to show 
^ that the disease was occasioned by any de- 
lusion was very slight One of them testified 
that the indications of delusion in this case 
were very few, and added that he was not sure 
that the prisoner labored under any delusion 
Another testified, that he did not see any indi- 
• cations of delusion, regarding delusion in its 
strictest sense. Such of the instructions only 
-as are material to questions raised by the 
motion for new trial will be reproduced. In 
-effect, the jury were told, that if they came 
to the conclusion that the government had 
not made out the whole chai-ge, as laid in the 
indictment, beyond a reasonable doubt it 
Tvould be their duty to find that the prisoner 
was not guilty. On the contrary, if they 
found from the evidence that the whole 
'Charge was proved beyond a reasonable doubt 
provided the prisoner, at the time he commit- 
ted the homicide, was in a state of mind to 
be criminally responsible for his acts, that 
then they would turn their attention to the 
prmcipal ground of defence, and in that view 
>of the case they were instructed that, in legal 
-contemplation, every person on trial under a 
■criminal charge was presumed to be sane 
^nd to possess a sufficient degree of reason 
to be responsible for his crimes, unless the 
<;ontrary was proved to the satisfaction of 
the jury; and that to establish a defence on 
the ground of insanity, it must be clearly 
-proved to the satisfaction of the jury that 
the party accused, at the time of committing 
the act, was laboring under such a defect of 
reason, from disease of the mind, as not to 
"know the nature and quality of the act he 
was doing, or if he did know it, that he did 
not Irnow he was doing wrong. They were 
4ilso insti-ucted that a person was not to be 
excused from responsibility if he had, at the 
time he committed the act, capacity and rea- 
son sufficient to enable him to distinguish be- 
tween right and wrong as to the particular 
.act he was then doing, a knowledge and con- 
sciousness that the act he was then doin<' 
was wrong and criminal, and would subject 
him to punishment; that in order to be re- 
•sponsible he must have sufficient power of 
memory to recollect the relation in which he 
stands to others and others stand to him 
^nd that the act he was doing was contrary' 
to the plain dictates of justice and right in- 
jurious to others, and a violation of the dic- 
tates of duty. In the same connection, im- 
mediately following, the jury were also in- 
■structed, that although the person was labor- 
ing under partial insanity, if he still under- 
• stood, the nature and chara^cter of the act 
«nd its consequences, and had a knowledge 
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that It was m-ong and criminal, and mental 
power sufficient to apply that knowledge to 
his own case, and to know that if he did the 
act he would do wrong and deserve punish- 
ment, such partial insanity \vas not sufficient 
to exempt him from criminal responsibility 
This last instruction, upon the subject of par- 
tial insanity, is the one to which exception 
IS taken in the eighth cause assigned for a 
new trial. Upon this subject two things are 
certain: first, that the insti-uctions are drawn 
in strict accordance with the settled law in 
this court; and, secondly, that the law of 
this court is the same as the law of England 
and in those states in this country whose 
judicial decisions are entitled to the most re- 
spect. Reference is made, in support of the 
first remark, to the case of U. S. v. McGlue 
[Case No. 15,679], decided by Mr. Justice 
Curtis in 1851. In that case, the learned 
judge said that the law supplied a test by 
which the jury is to ascertain whether the 
accused be 'so far insane as to be irresponsi- 
ble. That test is the capacity to distmguish 
between right and wrong as to the particular 
act with which the accused is charged. If 
he understands the nature of his act, if he 
knows his act is criminal, and that if he does 
It he will do wrong and deserve punishment 
then, in the judgment of the law, he has a 
criminal intent, and is not so far insane as to 
be exempt from criminal responsibility. On 
the other hand, if he is under such delusion 
as not to understand the nature of his act 
or if he has not sufficient memory and rea- 
son and judgment to know that he is domg 
wrong, or not sufficient conscience to discern 
that his act is criminal and deserving punish- 
ment, then he is not responsible. Some of 
the cases wiU now be referred to which sub- 
stantiate the Second remark. They are as 
follows: Case of McNaghten, 10 Clark & F 
210, and 1 Car. & K. 130; Reg. v. Oxford, 9 
Car. & p. 525; Rex v. Offord, 5 Car & P 
168; -1 Russ. Crimes (Ed. 1853) 13; Rose. Or 
Ev. 953. 

Suggestions were made at the argument 
that the rule in the state courts of this coun- 
try is different Our examination of the sub- 
ject has brought us to a different conclusion 
To the extent that our researches have been 
prosecuted, we find that the great majority 
of the well-considered cases decided in the 
law tribunals of the states conform in prin- 
ciple, and in some instances in the exact lan- 
guage employed, to the rule laid down in the 
first case cited from the EngUsh reports As 
examples, we refer to the case of Freeman 
V. People, 4 Denio, 28, and to- the case of 
Com. V. Rogers, 7 Mete, (ilass.) 501. In the 
former case, Beardsley, J., speaking for the 
whole court, said, where insanity is inter- 
posed as a defence to an indictment for an 
alleged crime, the inquiry is always brought 
down to the single question of a capacity to 
distinguish betf^een right and wrong at the 
time when the act was done. In such cases, 
the jury should be instructed that it must be 
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clearly proyed that, at tbe time of commit- 
ting tlie act, tlie party -was laboring trnder 
such a defect of reason from disease of the 
mind, as not to know the nature and quality 
of the act he was doing, or, if he did Icnow 
it, that he did not know he was doing what 
was wrong. Shaw, C. J., in the latter case 
said, ui the veiy language employed in this 
insti-uction, that, although a person accused 
of crime may toe laboring under partial m- 
sanity, if he still understands the nature and 
character of his act and it& consequences, if 
he has a knowledge that it is wrong and crim- 
inal, and mental power sufficient to apply 
that Imowledge to his own case, and to know 
that if he does the act he wiU do wrong, and 
receive punishment, such partial insanity is 
not sufficient to exempt him from responsi- 
bility for criminal acts. Many other cases 
of like import might toe added to the list of 
citations, but we think it unnecessary, as 
those already given are sufficient to demon- 
strate the proposition, that the EngUsh and 
American rules, in the particular under con- 
sideration, are the same. This question is 
concisely but satisfactorily considered by ilr. 
Wharton, in his valuable treatise upon the 
Criminal Law, wherein he remarks to the 
effect that the courts of this country have not 
hesitated to apply the rule, that, to establish 
a defence on the ground of insanity, it must 
be elearty proved that, at the time of com- 
mitting the act, the accused was laboring 
under such a defect of reason from disease 
of the mind as not to know the nature and 
quality of the act hfe was doing, or, if he did 
know it, that he did not know he was doing 
wrong; and it is very doubtful whether our 
language affords the means of stating the 
proposition in a more satisfiictory manner. 
Those who may desire to examine the cases 
more fuUv will find them collected by that 
learned author under the title appropriately 
designated as the one where the accused is 
incapable of distinguishing right from wrong, 
in reference to the particular act Whart. 
Or. Law, § 16, notes b, c, d. 

All of the well-considered cases since lSi6, 
in both countries, are founded upon the doc- 
trine laid down by the fourteen judges, in the 
opinion delivered in the house of lords at that 
time. In the debate upon the question. Lord 
Brougham said, if the perpetrator knew what 
he was doing,-if he had talcen the precaution 
to accomplish his purpose,— if he knew, at 
the time of doing the desperate act, that it 
was forbidden by the law, that was his test 
of sanity, and he cared not what judge had 
given another test, he should go to his grave 
in the* belief that it was the real, sound, and 
consistent test. 1 Ben. & H. Lead. Cas. 94; 
Reg. V. Vaughan, 1 Cox, Cr. Cas. 80; Reg. v. 
Layton, 4 Cos, Cr, Cas. 149; Reg. v. Barton, 
3 Cox, Cr. Cas. 275. This last case is more 
particularly applicable to another branch of 
the present inquiry, arising out of the com- 
plaint, that the court omitted to instruct the 
jury in accordance with the views presented 
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in the opening of the defence, and as enforced 
in the closing argument. In that case, the- 
defence set up was, that the prisoner had^ 
committed the crime under an irresistible im- 
pulse. Parke, Baron, told the jury that there- 
was but one question for their consideration, 
and that was, whether, at the time the pris- 
oner inflicted the wounds that caused the 
death, he was in a state of mind to be made ,_ 
responsible for the crime. That would de- 
pend upon the question whether he, at the- 
time, knew the nature and character of the 
deed he was committing, and if so, whether 
he knew he was doing wrong in" so acting. 
In the course of his remarks to the jury he 
expressed his decided concurrence in the view 
of the question previously taken by Baron 
Rolfe, that the excuse of an irresistible im- 
pulse, coexisting with the full possession of 
the reasoning powers, if allowed to be a suffi- 
cient defence, might be urged in justffication 
of every crime known to the law; for every 
man might be said, and tmly, not to commit 
any crime except under the influence of some 
irresistible impulse. That distinguished judge 
then went on to say, that something more 
than this was necessary to justify an ac- 
quittal on the ground of insanity, and it would 
therefore be for the jury to say whether, 
taking into consideration all that the sur- 
geon had said, which was entitled to great 
weight, the impulse under which the prisoner 
had committed this deed was one which alto- 
gether deprived him of knowledge that he- 
was doing wrong. Reg. v. Stokes, 3 Car. & 
K 185; Reg. v. Allnut, and Reg. v. Pate, 
1 Ben. & H. Lead. Gas. 95, 96. Other cases 
to the same eff-eet might be cited, but We 
think it unnecessary, as it was admitted at 
the argument that the two first named are 
regarded as sound law in the courts of the 
country where the decisions were made. 
Such undoubtedly is the fact, and in our view 
of the matter there is nothing in the opinion 
of the court in the case of Com. v. Rogers in- 
consistent with that state of the law. On 
the conti-ary, we think it is to the same effect, 
when the different paragraphs of the opinion 
are carefully compared with each other. In 
the first place, the learned judge lays down 
the doctrine that a person accused of crime 
is not to be excused from resp-cn^bility, if he 
had capacity and reason sufficient to enable 
hun to distinguish between nght and wrong 
as to the particular act he was then doing, 
which is the rule, as before remarked, .in all 
the well-considered cases, upon the subject. 
He then stated the mle by which the jury 
were to be governed in case they found from 
the evidence that the accused was laboring 
under partial insanity. 

That rule, it will be observed, is in the ex- 
act language of the instruction in this case, 
and was adopted by this court at the trial, for- 
the reason that it was believed to be correct, 
and we are still of the same opinion. It doegr 
not authorize a jury to convict a person ac- 
cused of crime, if laboring under partial in- 
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sanity, unless they find, from the evidence, 
that the accused, at the time he committed 
the act, still understood the nature and char- 
acter, of the i.ct he was doing; that he still 
had a knowledge that the act was wrong and 
criminal, and mental power sufficient to apply 
that knowledge to his own case, and to know 
that if he did the act he would do wrong 
and desei-ve punishment; and we hold, that 
when a man has capacity and reason sufli- 
cient to understand the nature and character 
of his act and its consequences, and knows 
that it is wrong and criminal, and mental 
power sufficient to apply that knowledge to 
liis own case, and to know that if he does 
the act he, will do wrong and deserve punish- 
ment, he is so far sane as to be responsible 
for his criminal acts; and on that state of 
facts, and when all those things concur,— 
which was the state of the case supposed in 
the instruction,— the law assumes that he has 
the power to refrain from doing the act, and 
does not acknowledge the doctrine that he 
may be impelled to commit it by any uncon- 
trollable or irresistible impulse. Eveiy per- 
son, on trial, under a criminal charge, is pre- 
sumed to be sane and to possess a suflicient 
degree of reason to be i?esponsible for his 
criminal acts, unless, as before remarked, the 
eonti-ary is proved to the satisfaction of the 
jury; and whenever partial insanity is set 
up as an excuse for crime, the question, 
whether the degree of insanity is sufficient 
to constitute a valid defence, is for the con- 
sideration of the jmy, whose province it is to 
determine the question, in view of all the evi- 
dence in the case; and if it appears from the 
evidence that the mind of the accused is 
merely clouded and weakene'd, but is not in- 
capable of remembering, reasoning, and judg- 
ing between right and wrong, in respect to 
his own particular act, that he still under- 
stands the nature and character of the act 
and its consequences and has a knowledge 
that it is wrong and criminal, and mental 
power sufficient to apply that knowledge to 
his own case, and to know that if he does the 
act he will do wrong and deserve punishment, 
then the law, on that state of facts, properly 
regards the accused as a moral agent respon- 
sible for his criminal acts and punishable for 
the crime charged against him; and to admit, 
in such a ease, that the defence may ^e suc- 
cessfully set up that he was impelled to the 
commission of the act charged by any uncon- 
trollable or irresistible impulse would be to 
overlook and disregard the test or criterion 
of responsibility for criminal acts which the 
law itself establishes in such a case, and to 
allow that defence to be urged in justifica- 
tion of every crime known to the law. For 
these reasons we are of the opinion that the 
instruction was correct, and that no further 
instruction in the case upon this subject was 
necessary.- 

A few remarks in relation to the twelfth 
cause assigned for a new trial will be suffi- 
cient to show that it is entirely without 
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merit. It assumes that the court, in effect, 
instructed the jury that they could not acquit 
the prisoner on the ground of insanity, unless 
it appeared that his reason and mental pow- 
ers were, at the time of the act, either so de- 
ficient that he had no will, no conscience or 
controlling mental power, or, that through 
the oveiTvhelming violence of mental disease, 
his intellectual ppwers were for the time ob- 
literated. Such portions of the charge as are 
supposed to be referred to in the motion for a 
new trial will furnish the most satisfactory 
answer to this ground of complaint, bpoii 
this subject, the jury were told, in the first 
place, that insane delusion may and some- 
times does exist to so high a degree that the 
person under its uifluence has neither intelli- 
gence nor capacity to have a criminal intent, 
but tliat such extreme cases were easily dis- 
tinguishable from the examples of partial in- 
' sanity, where the mind of the person is mere- 
ly clouded and weakened, but is not incapable 
of remembering, reasoning, and judging, at 
the time, between right and wrong, in respect 
to his own particular acts. Another remark 
of the court in this connection was to the 
effect that extreme cases of insane delusion 
had doubtless occurred, where the reason and 
mental powers of the person were for the 
time wholly obliterated, so that he had no 
will, no conscience or conti^oUing mental 
power, and consequently could not be regard- 
ed, in legal contemplation, as a moral agent, 
and that such persons would not be responsi- 
ble for criminal acts. They were also told, 
upon the same subject, that if the testimony 
of the experts was correct, that form of in- 
sanity could not be successfully set up by 
the prisoner, as they appeared to negative 
that theory of his defence; but still,, it was 
for them to determine whether there was any 
sufficient evidence in the case to support that 
view of the defence. Towards the close of 
the charge these j^ropositions, together with 
some others of lilce importance, were re-stat- 
ed to the jury in a more distinct form, in 
order to guard their minds against the danger 
of any mistake. They were then told, that if 
they found that the prisoner did not know 
the nature and quality of the act he was do- 
ing, or if he did know it, that he did not know 
he was doing what was wrong, then he was 
clearly entitled to an acquittal. 

With the same view they were also told, th;^ t 
a pei*son Avas not criminally responsible if, at 
the time he committed the act, he had not 
sufficient capacity and reason to know wheth- 
er his act was right or wrong, or, to speak 
more accurately, to know that the act he was 
domg was wrong and criminal, and would 
subject him to punishment; and also, that 
he was not responsible, if the act was actual- 
ly done under a fixed insane delusion that 
certain facts existed which were wholly imag- 
inaiy, but which, if true, would have con- 
stituted a good defence; and finally, that he 
was not responsible if he had not intelligence 
and capacity enough to have a criminal in- 
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tent, or if Ms reason and mental powers 
-were, at that time, either so deficient that he 
had no will, no conscience, or controlling 
mental power, or, if through the overwhelming 
violence of mental disease, his intellectual 
power was for the time obliterated. Com- 
ment upon this part of the charge is unnec- 
essary. It gives its own construction, and, 
as we thint, affords a demonstration that the 
theory assumed in the motion for a new trial 
is erroneous. 

All of the questions have heen attentively 
considered, and, after full deliheration, we 
have come to the conclusion that it is our 
duty to overrule the motion; and there must 
tie judgment on the verdict. 
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UNITED STATES v. HOLMES. 

[1 Wall. Jr. 1.] 1 

Circuit Court, E. D. Pennsylvania. April 22, 
1842. 

CoKDCCT OF TiiiAL— Admission op Persons with- 

is Bab— Homicide by Sbames— Shipwreck 

— Abandosmest of Passesoees. 

1. Although this court is deprived, by the act 
of March 2, 1831, of the power to punish, as for 
a contempt of court, the publication during tri- 
al, of testimony in a case, yet. having power to 
regulate the admibsion of persons, and the char- 
acter of proceedings within its own bar, the 
court can exclude from within the bar any per- 
son coming there to report testimony during the 
trial. 

[Cited in U. S. v. Anon., 21 Fed. 768.] 

2. Seamen have no right, even in cases of ex- 
treme peril to their own lives, to sacrifice the 
lives of passengers, for the sake of preserving 
their own. On ihe contrary, being common 
carriers, and so paid to protect and carry the pas- 
sengers, the seamen, beyond the number neces- 
sary to navigate the boat, in no circumstances 
can claim exemption from the common lot of the 
passengers. 

3. In the case here reported, the relative obli- 
gations of seamen and passengers, in the event 
of shipwreck or maritime disaster, are exam- 
ined and stated. 

4. The indictment charged that the prisoner 
did commit manslaughter on the high seas (1) 
bv casting F. A. from a vessel belonging, etc., 
whose name was unknown; (2) by easting him 
from the long-boat of the ship W. B., belonging, 
etc. The indictment is sufficiently certain. 

The American ship William Brown, left 
Liverpool on the 13th of March, 1841, bound 
for Philadelphia, in the United States. She 
had on board (besides a heavy cargo) 17 of a 
crew, and 65 passengers, Scotch and Irish 
emigrants. About 10 o'clock on the night 
of the 19th of April, when distant 250 miles 
southeast of Cape Race, Newfoundland, the 
vessel struck an iceberg, and began to fill so 
rapidly that it was evident she must soon 
go down. The long-boat and jolly-boat were 
cleared away and lowered. The captain, the 
second mate, 7 of the crew, and 1 passen- 
ger got into the jolly-boat. The first mate, 
8 seamen, of whom the prisoner was one 

1 [Reported by John William Wallace, Esq.] 
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(these 9 being the entire remainder of the 
crew), and 32 passengers, in all 41 persons, 
got indiscriminately into the long-boat.2 The 
remainder of the passengers, 31 persons, 
were obliged to remain on board the ship. 
In an hour and a half from the time when 
the ship struck, she went down, carrying 
with her every person who had not escaped 
to one OT the other of the small boats. Thir- 
ty-one passengers thus perished. 3 On the 
following morning (Tuesday) the captain, be- 
ing about to part company with the long- 
boat, gave its crew several directions, and, 
among other counsel, advised them to obey 
all the orders of the mate, as they would 
obey his, the captain's. This the crew prom- 
ised that they would do. The long-boat was 
believed to be in general good condition; but 
she had not been in the water since leav- 
ing Liverpool, now thirty-five days; and as 
soon as she was launched, began to leak. 
She continued to leak, the whole time; but 
the passengers had buckets, and tins, and, 
by bailing, were able to reduce the water, so 
as to make her hold her own. The plug was 
about an inch and a half in diameter. It 
came out more than once, and finally, got 
lost; but its place was supplied by differ- 
ent expedients. , 

It appeared by the depositions of the cap- 
tain, and of the second mate,* (the latter of 
whom had followed' the sea twenty-one 
years; the former being, likewise, well-ex- 
perienced), that on Tuesday morning when 
the two boats parted company, the long- 
boat and all on board were in great jeop- 
ardy. The gunwale was within from 5 to 
12 inches of the water. "Prom the expe- 
rience" which they had had, they thought 
"the long-boat was too unmanageable to be 
saved." If she had been what, in ma- 
rine phrase, is called a "leaky boat," she 
must have gone down. Even without a leak 
she would not have supported one-half her 
company, had there been "a moderate blow." 
"She would have swamped very quickly. ' 
The people were half naked, and were "all 
crowded up together like sheep in a pen." 
"A very little irregularity in the stowage 
would have capsized the long-boat." "If she 
had struck, any piece of ice, she would in- 
evitably have gone down. There was great 



2 The first mate and some of the crew of the 
long-boat were originally in the jolly-boat with 
the captain; but the mate, understanding nav- 
igation, was transferred, with a chart, quad- 
rant, and compass, to the long-boat; and some 
of the crew were exchanged. The long-boat 
was 221A feet long, 6 feet in the beam, and 
from 2i4"to 3 feet deep. 

s One passenger had died after leaving Iji^er- 
pool, and before the catastrophe of the 19th. 

* The captain and second mate, with the other 
persons in the jolly-boat, after having been out 
at sea six days, were picked up by a French 
fishing lugger. They afterwards came _ to 
Philadelphia, where, by consent of the United 
States, the depositions of the captain and mate 
were taken, and the testimony was now read 
in evidence. 
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peril of ice for any b^^at." (Captain's and 
■second mate's depositions.) Without going 

into more detail, the evidence of both these 
•officers went to show that, loaded as the 

long-boat was on Tuesday morning, the 
<?hanees of living v/ere much against her. 

But the captain thought, that even if light- 
■ened to the extent to which she afterwards 

was, "it would have been impossible to row 
her to land; and that the chances of her 
"being piclied up, were ninety-nine to one 
■against her." It appeared, further, that on 
Monday night, when the passengers on the 
ship (then settling towards her head and 
•clearly going down) were shriekingj and 
■calUng on the captain to take them off on 
his boa,t, the mate on the long-boat said to 
them: "Poor souls! you're only going down 
«, short time before we do." And, further, 
that on the following morning, before the 
laoats parted company, the mate, in the long- 
boat, told the captain, in the jolly-boat, that 
the long-boat was unmanageable, and, that 
unless the captain would take some of the 
long-boat's passengers, it would be neces- 
sary to east lots and throw some overboard. 
""I know what you mean," or, as stated by 
one witness, "I know what you'll have to 
■do," said the captain. "Don't speak of that 
now. Let it be the last resort." There was 
little or no wind at this time, but pieces of 
Ice were floating about. 

Notwithstanding all this, the long-boat, 
loaded as she is above described to have 
l)een, did survive throughout the night of 
Monday, the day of Tuesday, and until 10 
-o'clock of Tuesday night,— full twenty-four 
hours after the ship strtck the iceberg. The 
■crew rowed, turn about, at intervals, and 
the passengers bailed. On Tuesday morning, 
«.fter the long-boat and jolly-boat parted, it 
began to rain, and continued to rain througti- 
•out the day and night of Tuesday. At night 
the wind began to freshen, the sea grew 
heavier, and once, or oftener, -the waves 
splashed over the boat's bow so as to wet, 
4ill over, the passengers who were seated 
there. Pieces of ice were still floating around, 
-and, during the day, icebergs had been seen. 
About 10 o'clock of Tuesday night, the pris- 
oner and the rest of the crew began to throw 
-over some of the passengers, and did not 
cease until they had thrown over 14 male 
passengers. These, with the exception of 
two married men and a small boy, consti- 
tuted all the male passengers aboard. Not 
one of the crew was cast over. JDne of 
them, the cook, was a n egro . 

It was among the facts of this case that, 
during these solemn and distressful hours, 
-scarce a remark appeared to have, been 
made in regard to what was going to be 
done, noi', while it was being done, as to the 
necessity for doing it. None of the crew of 
the long-boat were present at the trial, to 
testify, and, with the exception of one smaU 
l30y, all the witnesses from the long-boat 
■^ere wo aen,— mostly quite young. It 's 



probable that, by Tuesday night (the weath- 
er being cold, the persons on the boat par- 
tially naked, and the rain falling heavily), 
the witnesses had become considerably over- 
powered by exhaustion and cold, having been 
24. hours in the boat. None of them spoke in 
a manner entirely explicit and satisfactory 
in regard to the rdost important point, viz. 
the degree and imminence of the jeopardy 
at 10 o'clock on Tuesday night, when the 
throwing over began. As has been stated, 
few words were spoken. It appeared, only, 
that, about 10 o'clock of Tuesday night, it 
being then dark, the rain falling rather heav- 
ily, the sea somewhat freshening, and the 
boat having considerable water in it, the 
mate, who had been bailing for some time, 
gave it up, exclaiming: "This work won't 
do. Help me, God. Men, go to work." Some 
of the passengers cried out, about the same 
time: "The boat is sinking. The plug's out. 
God have mercy on our poor souls." Holmes 
and the crew did not proceed upon this or- 
der; and after a little while, the mate ex- 
claimed again: "Men, you must go to work, 
or we shall all perish." They then went 
to -work; and, as has been already stat- 
ed, threw out, before they ended, 14 male 
passengers, and also 2 women, c The mate 
directed the crew "not to part man and wife, 
and not to throw over any women." There 
was no other principle of selection. There 
was no evidence of combination among the 
crew. No lots were cast, nor had the pas- 
sengers, at any time, been either informed 
or consulted as to what was now done. 
Holmes was one of the persons who assisted 
in throwing the passengers over. The first 
man thrown over was one Riley, whom 
Holmes and the others told to stand up, 
which he did. They then threw him over, 
and afterwards Duffy, who, in vain, be- 
sought them to spare him, for the sake of 
his wife and children, who were on shore. 
They then seized a third man, but, his wife 
being aboard, he was spared. Coming to 
Charles Conlin, the man exclaimed: "HoliTie.s, 
dear, sure you won't put me out?" "Yes* 
Charley," said Holmes, "you must go, too.'' 
And so he was thrown over. Next was Francis 
Askin, for the manslaughter of whom the 
prisoner was indicted. When laid hold of, 
he offered Holmes five sovereigns to spare 
his life till morning, "when," said he, "if 
God don't send us some help, we'll draw lots, 
and if the lot falls on me, I'll go over like 
a man." Holmes said, "I "don't want your 
money, Frank," and put him overboard. 

"It was a matter of doubt whether these 
women (two sisters of Frank Askin, an Irish 
youth, spoken of further on) had been thrown 
over, or whether their sacrifice was an act of 
self-devotion and affection to their brother 
When Holmes seized him, his sisters entreated 
for his life, and said that if he was thrown 
over they wished to be thrown over too; that 
tiiey wished to die the death of their brother." 
Give me only a dress to pnt around me," said 
one of the sisters, after her brother had been 
thrown out, "and I care not now to live longer." 
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Wlien one McAyoj Avas seized, he asked for 
five minutes to say his prayers, and, at the 
interposition of a negro, the cooli, was al- 
lowed time to say them before he was cast 
overheard. It appeared, also, that when AsMn 
was put out, he had struggled violently, yet 
the boat had not sunk. Two men, very stifE 
with cold, who had hidden* themselves, were 
thrown over after daylight on Wednesday 
morning, when, clearly, there was no neces- 
sity for it. 8 On Wednesday morning, while 
yet in the boat, some of the witnesses had 
told the crew that they (i. e. the crew) should 
be made to die the death they had given to 
the others. The boat had provisions for six 
or seven days, close allowance; that is to 
say, 75 pounds of bread, 6 gallons of wa- 
ter, 8 or 10 pounds of meat, and a small bag 
of oatmeal. The mate had a chart, quadrant 
and compass. The weather was cold, and 
the passengers, being half clothed, much 
benumbed. On Wednesday morning the 
weather cleared, and early in the morning 
the long-boat was picked up by the ship 
•'Crescent" All the persons who had not 
been thrown overboard ivere thus saved. 

On the other hand the character of the 
prisoner stood forth, in many points, in man- 
ly and interesting relief. A Finn by birth, 
he had followed the sea from youth, and his 
frame and countenance would have made an 
artist's model for decision and strength. He 
had been the last man of the crew to leave 
the sinking ship. His efforts to save the 
passengers, at the time the ship struck, had 
been conspicuous, and, but that they were 
in discharge of duty, would have been called 
self-forgetful and most generous.^ As a sail- 



6 The exact condition of these two men did 
not appear. Some of the witnesses thought 
that they were too much frozen to recover. 
Others swore differently, 

7 On board the long-boat, a widowed mother, 
a Scotswoman, and her three daughters had 
escaped; but, just as the boat was about veer- 
ing astern, and when there was great danger 
of being drawn into the vortex of the sinking 
ship, it was discovered that one of the. family, 
a sick sister, had been left behind in the ship. 
Her mother was calling, "Isabel. Isabel, come, 
come! " But the girl was too sick to hear, or 
to mind. Holmes, hearing the mother's cry, 
climbed up the ship's side (at great peril of his 
life, as was testified), ran astern, and, hoisting 
the sick girl upon his shoulders, swung himself 
and her over, by the tackle, by one arm, into 
the long-boat below. "O, mother, I am commg, 
I am coming!" responded the girl, as Holmes 
was lowering himself and her along the ship s 
side. On the trial, Holmes' counsel, after de- 
scribing, with effect, the earlier circumstances 
of the catastrophe, thus opened his defence: 
••But hark, gentlemen! On -that dreadful night, 
the crew and half the passengers having taken 
to the boats, the agonized voice of a mother is 
heard, even beyond the tumult and the outcry, 
calling for the preservation of her daughter, 
who, in the consternation of the moment, had 
been forgotten, and remained on board the fat- 
ed ship. In an instant you see an athletic sail- 
or passing hand over hand, by means of a slen- 
der rope, until he regains the vessel. Behold 
him now on the quarter-deck, with one arm en- 
twined around a sickly and half naked girl, in 
the deptli of the night, surrounded by icebergs 



or, his captain and the second mate testifiecJ 
that he had ever been obedient to orders, 
faithful to his duty, and efficient in the per- 
formance of it,— "remarkably -so," said the- 
second mate. "He was kind and obligihg in 
every respect," said the captain, "to the pas- 
sengers, to his shipmates, and to everybody. 
Never heard one speak against him. He was. 
always obedient to officers. I never had a 
better man on board ship. He was a first- 
rate man." (Captain's deposition.) While 
on the long-boat, in order to protect the- 
women, he had parted with all his clothes, ex- 
cept his shirt and pantaloons; and his con- 
duct and language to the women were kind- 
After Askin had been thrown out, some one 
asked if any more were to be thrown over. 
"No," said Holmes, "no more shall be thrown 
over. If any more are lost, we will all be 
lost together," Of both passengers and crew, 
he finally became the only one whose ener- 
gies and whose hopes did not sink into pros- 
tration. He was the first to descry the ves- 
sel which took them up, and by his exertions 
the ship was made to see, and, finally, to 
save, them.s 

The prisoner was indicted under the act of 
April 30, 1790, "for the punishment of cer- 

and the ocean, while, with the other, he swings 
himself and his almost lifeless burthen from 
the stern of the sinking ship into the boat be- 
low, and restores the child at once to the open 
arms and yearning heart of her mother. Yet, 
todav, gentlemen, there, before you, sits that 
selfsame heroic sailor, arraigned upon the- 
charge of having voluntarily and feloniously de- 
prived a fellow creatiure of his life: and that, 
gentlemen, is the charge which you are sum- 
moned here to determine." 

8 "The passengers, on Wednesday morning,"" 
said one of the witnesses, "looked very distress- 
ed- and Holmes told them to keep their hearts 
u-q." "The mate," said another witness, "ask- 
ed the men what he should do. Hohnes said we 
ought not to steer for Newfoundland, as we 
would never reach if, but to go south, as it 
would be warmer, and we might meet a vessel. 
The mate said he would do as Holmes wanted. 
He would give up all to Holmes. * * * I 
saw Holmes with a quilt. He tried to raise it 
to make a sail, but the wind was too strong. 
He then stood up and said that he saw the- 
mast of a vessel, and afterwards got to work 
to raise a shawl on the end of an oar." In fact,, 
as appeared by other parts of the testimony^ 
Holmes' long-trained, labouring eye descried 
the Crescent's main-mast, in the distance, sev- 
eral minutes before it was at all visible to any- 
body on board: and. while mofJt of the boats 
assemblage lay yet exhausted or despairing, he- 
had raised the signal of distress. His coolness 
and deep knowledge of sea life were not less^ 
manifested now, than his physical superiority 
had been before. The great distance of the 
Crescent rendered it almost impossible that 
Holmes* signal should be seen. The second 
mate of the vessel happened, however, to be 
aloft, watching for ice; and as soon as the ship, 
responding to the signal, put about, the voice 
of exultant joy and gratitude burst forth from 
the wretched assemblage on the long-boat. 
Some were crawling up the side of the boat to 
see the approaching vessel, and others, who 
had seemed congealed, now stood erect; Lie 
down," said Holmes, "every soul of you, and 
be still," "If they make so many pf us on 
board, they will steer off another wa; and pre- 
tend they have not seen us." 
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tain crimes against tlie United States" (1 
Story's Laws, 83 [1 Stat, llu]), an act wliieli 
ordains (section 12) that if any seamanj &e., 
shall commit manslaughter upon the high 
seas, &c., on couTiction, lie shall he im- 
prisoned not exceeding three years, and 
lined not exceeding one thousand dollars. 
The indictment charged that Holmes— First, 
with force, &c., "unlawfully and feloniously" 
did make an assault, &c., and cast and 
throw Askin from a yessel, belonging, &c., 
whose name was unknown, into the high 
seas, by means of which, &c., Askin, in and 
with the waters thereof then and there was 
suffocated and drowned; second,,in the same 
way, on board the long-boat of the ship Wil- 
liam Brown, belonging, &c., did make an as- 
sault, &c., and cast, &c. The trial of the 
prisoner came on upon the 13th of April, 
18i2,a few days before the anniversary of the 
calamitous events referred to. The case was 
replete with incidents of deep romance, and of 
pathetic interest These, not being connect- 
ed with the law of the case, of course do not 
appear in this report; but they had be- 
come known, in a general way, to the public, 
before the trial; and on the day assigned 
for the trial, at the opening of the court, 
several stenographers connected with the 
newspaper press appeared within the bar, 
ready to report the evidence for their ex- 
pectant readers. 

BALDWIN, Circuit Justice, on taking his 
seat, now said: "By an act of congress, 
passed some years sinee,^ the court has no 
longer the power to punish, as for contempt, 
the publication of testimony pending a trial 
before us. We have, however, the power to 
regulate the admissions of persons and the 
character of proceedings . within our own 
bar; and, as the comrt perceives several per- 
sons apparently, connected with the daily 
press, whose object, we presume, is to re- 
port the proceedings and evidence in this 
case, as it advances, the court takes occasion 
to state that no person will be allowed to 
come within the bar of the court for the 
purpose of reporting, except on condition of 
suspending all publication till after the trial 
is concluded. On compliance with this condi- 
tion, and not otherwise, the court will direct 
that a convenient place be afforded to the 
reporters of the press." 

The reporters expressed their acquiescence 

9 Act March 2. 1831 (4 Story's Laws XT. S. 
2250), by which it is enacted "that the power 
of the several courts of the United States to 
issue attachments and inflict summary punish- 
ments for contempt of court, shall not be con- 
strued to extend to any eases except the mis- 
behavior of any person or persons in the pres- 
ence of the said courts, or so near thereto as to 
obstruct the administration of justice, the mis- 
behaviour of any of the oflSeers of the said 
courts, in their oflacial transactions, and the 
disobedience or resistance by any officer of the 
said courts, party, juror, witness, or any other 
person or persons, to any lawful writ, process, 
order, rule, decree or command of the said 
courts." 



in this order of the court, and the most re- 
spectful silence, on the part of the press,, 
prevailed during the whole trial. 

The prosecution was conducted by Mr^ 
Wra. M. Meredith, U. S. Dist. Atty., Mr. 
Dallas, and O. Hopkinson; the defence by- 
David Paul Brown, Mi". Hazlehurst, and Mr_ 

Armstrong. Pao^,ccJU^ ^ , .,, 

Mr. Dallas. The prisoner is charged with' 
"imlawful homicide," as distinguished from, 
that sort which is malicious. His defence is- 
that the homicide was necessary to self- 
preservation. First, then, we ask: .Was the- 
homicide thus necessary? That is to sa3% 
was the' danger instant, overwhelming, leav- 
ing no choice oi! means, no moment for de- 
liberation? For. unless the danger were of 
this sort, the prisoner, under any admission^ 
had no right, without notice or consultation,, 
or lot, to sacrifice the lives of 16 fellow be- 
ings. Peril, even extreme peril, is not enough 
to justify a sacrifice such as this was. Nor 
would even the certainty of death be enough,^ 
if death were yet prospective. It must, be in- 
stant. The law regards every man's life asr 
of equal value. It regards it, likewise, as o( 
sacred value. Nor may any man take away 
his brother's life, but where the sacrifice is- 
indispensable to save his own. (Mr. Dallas 
then examined the evidence, and contended 
that the danger was not so extreme as xs req- 
uisite to justify homicide.) But it will be 
answered, that death being certain, there 
was no obligation to wait until the moment 
of death had arrived. Admitting, then> the 
fact that death was certain, and that the- 
safety of some persons was to be promoted 
by an early sacrifice of the others, what 
law, we ask, gives a crew, in such a case, tO' 
be the arbiters of life and death, settling, 
for themselves, both the time and the ex- 
tent of the necessity? No. We protest 
against giving to seamen the power thus to 
make jettison of human beings, as of sa 
much cargo; of allowing sailors, for their 
own safety, to throw overboard, whenever 
they may like, whomsoever they may choose 
If the mate and seamen believed that the- 
ultimate safety of a portion was to be ad- 
vanced by the sacrifice of another portion, 
it was the clear duty of that oflBcer, and of 
the seamen, to give full notice to all on. 
board. Common settlement would, then, 
have fixed the principle of sacrifice, and, the- 
mode of selection involving all, a sacrifice of 
any would have been resorted to only in dire- 
extremity. Thus far, the argument admits 
that, at sea. sailor and passenger stand upon, 
the same base, and in equal relations. But 
we take, third, stronger ground. The sea- 
man, we hold, is bound, beyond the passen- 
ger, to encounter the perils of the sea. To- 
the last extremity, to death itself, must he- 
protect the passenger. It is his duty. It is 
on account of these risks that he is paid. It 
is because the sailor is expected to expose 
himself to every danger, that, beyond alt 
mankind, by every law, his wages are se- 
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<;ured to him It is for this exposure that 
the seamen's claims are a "sacred lien," and 
^'that if only a single nail of the ship is left, 
they are entitled to it." 3 Kent, Conun. 
197, and in note. Exposure, risk, hardship, 
death, are the sailor's vocation,— the sea- 
man's daily bread. He must perform what- 
ever belongs to his duty. To this effect 
speaks Lord Bacon, when he says "that the 
law imposeth it upon every subject that he 
prefer the urgent service of his prince and 
countiy before the safety of his life." His 
lordship goes on to say that, "if a man be 
commanded to bring ordnance or munition to 
relieve any of the king's towns that are dis- 
tressed, then he cannot, for any danger of 
tempest, justify the throwing of them over- 
board; for there it holdeth which was spo- 
-ken by the Roman when he alleged the same 
Jiecessity of weather to hold him from em- 
barking: 'Necesse est et ut earn; non ut 
T^ivam.' " 13 Bacon's Works, by Montagu 
(Lond. 1831) p. I6I.10 No other doctrine 
than this one can be adopted. Promulgate 
-as law that the prisoner is guiltless, and 
our marine will be disgraced in the eyes of 
■civilized nations. The thousand ships which 
now traverse the ocean in safety will be 
consigned to the absolute power of their 
crews, and, worse than the dangers of the 
sea, will be added such as come from the 
violence of men more reckless than any up- 
on earth. 

Mr. Armstrong opened the defence, and 
Avas 'followed by Mr, Brown. "" 

We protest against the prisoner being made 
-a victim to the reputation of the marine law 
■of the country. It cannot be, Gqd forbid 
that it should ever be, that the sacrifice of 
Innocence shall be the price at which the 
name and honour of American jurisprudence 
is to be preserved in this country, or in for- 
eign lands. The malediction of an unright 



10 The navy and army chronicles of England 
Tecord many examples of Bacon's noble thought: 
"The duties of life are more than life." And 
■certainly, in whatever circumstances witnessed, 
^ueh testimonials will prove a vindication of ail 
that coimsel here asserted. But most of these 
heroic examples (some of which were cited iu 
the argument) have been on the part of officers, 
in England especially, men of high associations, 
and often highly educated. And we are ready 
to resolve much into the instinct of discipline, 
:and much, perhaps, into. the incentive of ambi- 
tion, seeking the bubble reputation. An exam- 
ple more impressive ttian any of these, as it 
was that of a common sailor, occurred in our 
country, on Lake Erie, in the destruction of the 
steamboat Erie by fire, on the afternoon of the 
-9th of August, 1841. As soon as it was dis- 
covered that the flames could not be controlled, 
the captain ordered the helmsman to make for 
land, then within sight.. The man accordingly 
turned the vessel. The fire having taken near 
midships, quickly reached the binnacle. Yet 
the man kept his post, and his hand was on the 
wheel. The wreathing flames ere long enclosed 
iiiii, and when every soul had left the ship, his 
form was still to be seen amidst the flames, 
"his clothes dropping from him, standing like a 
man of steel, and in performance of his duty, 
steering the flaming vessel to a headland. 



[26 Fed. Cas. page 364] 

eons sentence will rest more heavily on the 
law, than on the prisoner. This court (it 
would be indecent to think otherwise) will ad- 
minister the law, "uncaring consequences." 
But this case should be tried in a long-boat, 
sunk down, to its very gxmwale with 41 half 
naked, starved, and shivering wretches,— the 
boat leaking from below, filling from above, 
a hundred leagues from land, at midnight, 
surrounded by ice, unmanageable from its 
load, and subject to certain destruction from 
the change of the most changeful of the ele- 
ments, the winds and the waves. To these 
superadd the horrours of famine and the 
recklessness of despair, madness, and all the 
prospects, past utterance, of this unutterable 
condition. Fairly to sit in judgment on the 
prisoner, we should, then, be actually trans- 
lated to his situation. It was a conjuncture 
which no fancy can image. Terrour had as- 
sumed the throne of reason, and passion had 
become judgment. Are the United States to 
come here, now, a year after the events, 
when it is impossible to estimate the ele- 
ments which combined to make the risk, or 
to say to what extent the jeopardy was im- 
minent? Are they, with square, rule and 
compass, deliberately to measure this boat, 
in this room, to weigh these passengers, call 
in philosophers, discuss specific gravities, cal- 
culate by the tables of a life insurance com- 
pany the chances of life, and because they, 
these judges, find that, by their calculation, 
this unfortunate boat's crew might have had 
the thousandth part of one poor chance of 
escape, to condemn this prisoner to chains 
and a dungeon, for what he did in the terrour 
and darkness of that dark and terrible night. 
Such a mode of testing men's acts and mo- 
tives is monstrous. We contend , therefore, 
that what is honestiv mid rp flfionnMy hP- 
lieyefl. t.Q_bpi cprfa1n_geatlLjreilL4ustifyL^eLE- 
defeu,c£_tQ_-tti£_degree— requisite. jfor_excusfi» 
According to Dr. Rutherford (Inst. Nat. Law, 
bk. 1, e. 16, § 5): "This law,"— i. e. the law 
of nature,— "cannot be supposed to oblige -a 
man to expose his life to such dangers as 
may be guarded against, and to wait till the 
danger is just coming upon bin?, before it 
allows him to secure himself." In other 
words, he need not wait till the certainty of 
the danger has been proved, past doubt, by 
its result Yet this is the doctrine of the 
prosecution. They ask us to wait until the 
boat has sunk. We may, then, make an ef- 
fort to prevent her from sinking. They tell 
us to wait till all are drowned. We may. 
then, make endeavours to save a part. They 
command us to stand still till we ^re all lost 
past possibility of redemption, and then we 
may rescue as many as can be saved. Where 
the danger is instantaneous, the mind is too 
much disturbed, says Rutherford, in a pas- 
sage hereafter cited, to deliberate upon the 
method of providing for one's own safety, 
with the least hurt to an aggressor. The 
same author then proceeds 1 "I see not, there- 
fore, any want of benevolence which can be 
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reasonably charged upon a man in these cir- 
cumstances, if lie talies the most obvious way 
of preserving himself, though perhaps some 
other method might have been found out, 
which would have preserved him as effectual- 
ly, and have produced less hurt to the ag- 
gressor, if he had been calm enough, and 
had been allowed time enough to deliberate 
about it" Rutherf. Inst. Nat Law, bk. 1, c. 
16, § 5. Nor is this the language of approved 
text writers aione. The doctrine has the sol- 
emnity of judicial establishment. In Grain- 
ger V. State, 5 Yerg. 459, the supreme court 
of Tennessee deliberately adjudge, that "if a 
man, though In no great danger of serious 
bodily harm, through fear, alarm, or coward- 
. ice, kill another under the impression that 
great bodily injury is about to 'be inflicted 
on him, it is neither manslaughter nor mur- 
der, but self-defence." "It is a different 
thing," say the supreme court of the United 
States, in The Mariana Flora, 11 Wheat [24 
tJ. S.] 51, "to sit in judgment upon this case, 
after full legal investigations, aided by the 
regular evidence of all parties, and to draw 
conclusions at sea, with very imperfect means 
of ascertaining facts and principles which 
ought to direct the judgment" The decision 
in the case just cited, carried out this prin- 
ciple into practice, as the case of The Louis, 
2 Dod. 264, decided by Sir William Scott had 
done before. The counsel cited Lord Bacon, 
likewise (Works, by Montagu, vol. 13, Lend. 
1831, p. 160), and 4 Bl. Comm. p. 186. But 
the prospect of sinking was not imaginary. 
It was well founded. It is not to be sup- 
posed that Holmes, who, from infancy, had 
been a child of the ocean, was causelessly 
alarmed; and, there being no pretence of 
animosi^, but the contrary, we must infer 
that the peril was extreme. As regards the 
two men cast over on Wednesday, the pre- 
sumption is that they were either frozen, or 
freezing to death. There being, at this time, 
no prospect of relief, the act is deprived of its 
barbarity. The evidence is that the two men 
were -'very stiff with cold." Besides, this in- 
dictment is in regard to Askin alone. There 
is no evidence of inhumanity on Tuesday 
night when this throwing over began; though 
it is possible enough, that, having proceeded 
so far in the work of horrour, the feelings of 
the crew became, at last, so disordered as to 
become unnatural. (The learned counsel then 
examined the evidence, in order to shew the 
extremity of the danger.) 

Counsel say that lots are the law of the 
ocean. Lots, in cases of famine, where means 
of subsistence are wanting for all the crew, 
is what the history of maritime disaster re- 
cords; but wno has ever told of casting lots 
at midnight in a sinking boat, in the midst 
of darkness, of rain, of terrour, and of con- 
fusion? To cast lots when all are going 
down, but to decide who shall be spared, to 
cast lots when the question is, whether any 
can be saved, is a plan easy to suggest, rath- 
er difficult to put in practice. The danger 
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was instantaneous, a case, says Rutherford 
(Inst Nat Law, bk. 1, c. 16, § 5), when "the 
mind is too much disturbed to deliberate," 
and where, if it were "more calm," there is 
jno time for deliberation. The sailors adopted 
the only principle of selection which was 
possible in an emergency like theirs,— a- prin- 
ciple more humane than lots. Man and wife 
were not torn asunder, and the women were 
all preserved. Lots would have rendered im-* 
possible this clear dictate of humanity. But 
again: The crew either were in their ordi- 
nary and original state of subordiaation to 
their officers, or they were in a stafe of na- 
ture. If in^thp former state, they are ex- 
cusable in law, for having obeyed the order of 
the mate,— an order twice imperatively given. 
Independent of the mate's general authority 
in the captain's absence, the captain had 
pointedly dhrected the crew to obey all the 
mate's orders as they would his, the captam's; 
and tlie crew had promised to do so. It im- 
ports not to declare that a crew is not bound 
to obey an unlawful order, for to say that 
this order was unlawful is to postulate what 
remains to be proved. Who is to judge of 
the unlawfulness? The circumstances were 
peculiar. The occasion was emergent, with- 
out precedent or parallel. The lawfulness of 
the order is the very question which we are 
disputing; a question about which this whole 
community has been agitated, and is still di- 
vided; the discussion of which crowds this 
room with auditors past former example; a 
question which this court with all its re- 
sources, is noA7 engaged in considering, as 
such a question demands to be considered, 
most deliberately, most anxiously, most cau- 
tiously. It is no part of a sailor's duty to . 
moralize and to speculate, in such a moment 
as this was, upon the orders of his superiour 
officers. The commander of a ship, like the- 
commander of an army, "gives desperate 
commands. He requires instantaneous obe- 
dience." The sailor, like the soldier, obeys by 
instinct In the memorable, immortal words, 
of Carnot, when he surrendered Antwerp in 
obedience to a command which his pride, his- 
patriotism, and his views of policy all com- 
bined to oppose: "The armed force is essen- 
tially obedient It acts, but never deliber- 
ates." This greatest man of the French Rev- 
olution did here but define, with the precision; 
of the algebraist, what he conceived with the- 
comprehension of a statesman; and his an- 
swer was justification with every soldier in 
Europe. How far the principle was felt by- 
this crew, let witness the case of this very 
mate, and of some of these very sailors, who,, 
by the captain's order, left the jolly-boat- 
which had but 10 persons, for the long-boat, 
with more than four times that number. See 
ante, p. 360, note 2. They all regarded this as- 
going into the jaws of death. Yet not a mur- 
mur. It is a well-known fact that in no- 
marine on the ocean is obedience to orders- 
so habitual and so implicit as in our own. 
The prisoner had been always distinguished 
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"by obedience. "Whether the mate, if on trial 
liere, would be found innocent, is a question 
■vvhieh we need not decide. That question is 
a different one from the guilt or innocence of 
the prisoner, and one more difficult. But if 
the whole company were reduced to a state- 
of nature, then the sailors were bound to no 
duty, not mutual, to the passengersl The 
<;ontract of the shipping articles had become 
-dissolved by an unforeseen and overwhelming 
necessity. The sailor was no longer a sailor, 
but a drowning man. Having fairly done his 
duty to the last extremity, he was not to lose - 
the right? of a human being, because he wore 
a roundabout instead of a frock_coat. We 
do not seelc authorities for such doctrine. 
The instinct of these men's hearts is our au- 
thority,— the best authority. Whoever op- 
poses it must be wrong, for he opposes hu- 
man nature. All the contemplated condi- 
tions, all the contemplated possibilities of the 
voyage, were ended. The parties, sailor and 
passenger, were in a new state. All persons 
on board the vessel became equal. All be- 
came their own lawgivers; for artificial dis- 
tinctions cease to prevail when men are re- 
duced to the equality of nature. Every man 
on board had a right to make law with his 
own right hand, and the law which did pre- 
vail on that awful night having been the law 
of necessity, and the law of nature too, it is 
the 1.1W which will be upheld by this court, 
to the liberation of this prisoner. 

On the 22d of April, the same day, Mr. 
lleredith, district attorney, replied, speaking 
principally to the evidence. 

BALDWIN, Circuit Justice, charging jury, 
■alluded to the touching character of the case; 
;and, alter stating to the jury what was the 
offence laid in the indictment, his honour ex- 
plained, with particularity, the distinction 
between murder and manslaughter. He said 
that malice was of the essence of m\irder, 
while want of criminal intention was con- 
sistent with the nature of manslaughter. He 
impressed strongly upon the jury, that the 
mere absence of malice did not render homi- 
cide excusable; that the act might be unlaw- 
ful, as well as the xmion of the act and in- 
tention, in which union consisted the crime 
of murder. After giving several familiar in 
stances of manslaughter, to explain that, al 
though homicide was committed, there was 
yet an absence of bad motive, his honour 
proceeded with his charge nearly as follows: 

In such cases the law neither excuses the 
act nor permits it to be justified as innocent; 
but, although infiicting some punishment, 
she yet looks with a benignant eye, through 
the thing done, to the mind and to the heart; 
and when, on a view of all the circumstances 
connected with the act, no evil spirit is dis- 
<;erned, her humanity forbids the exaction 
of life lor life. But though, said the court, 
cases of this kind are viewed with tender- 
ness, and punished in mercy, we must yet 
bear in mind that man, in taking away the 
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life of a fellow being, assumes an awful re- 
sponsibility to God, and to society; and that 
the administrators of public justice do them- 
selves assume that responsibility if, when 
called on to pass judicially upon the act, 
they yield to the indulgence of misapplied 
humanity. It is one thing to give a favour- 
able interpretation to evidence in order to 
mitigate an offence. It is a different thing, 
when we are asked, not to extenuate, but to 
justify, the act. In the former case, as I 
have said, our decision may in some degree 
be swayed by feelings of humanity; while, in 
the latter, it is the law of necessity alone 
which can disarm the vindicatory justice of 
the coimtry- Where, indeed, a case does 
arise, embraced by this "law of necessity," 
the penal laws pass over, such case in 
silence; for law is made to meet but the 
ordinary exigencies of life. But the case 
does not become "a case of necessity," unless 
all ordinary means of self preservation have 
been exhausted. The peril must be instant, 
overwhelming, leaving no alternative but to 
lose ow: own life, or to take the life of an- 
other person. An illustration of this prin- 
ciple occurs in the ordinary case of self- 
defense against lawless violence, aiming at 
the destruction of life, or designing to inflict 
grievous injury to the person; and within 
this range may fall the taking of life imder 
other cii'ciunstances where the act is indis- 
pensably requisite to self-existence. For ex- 
ample, suppose that two persons who owe 
no duty to one another that is not mutual, 
should, by accident, not attributable to ei- 
ther, be placed in a situation where both 
cannot survive. Neither is bound to save 
the other's life by sacrificing his own, nor 
would eitiier commit a crime in saving his 
own life in a struggle for the only means 
of safety. Of this description of cases are 
those which have been cited to you by coun- 
sel, from writers on natural law, — cases 
which we rather leave to your imagination 
than attempt minutely to describe. And I 
again state that when this great "law of 
necessity' ' dqes^a^ply^and JaJXQtJmproperjy 
exercised, the tak in g of life is devested of 
unlawfulness. 

But. in applying this law, we must look, 
not only to the jeopardy in which the parties 
are, but also to the relations in which they 
stand. 3Clie_slayer ^must be. under _no obliga- 
tiOT_tp_mal!£jiiajQwn_sa±etyLsecpndary to the 
safety of ^hers. A familiar application of 
this principle presents itself in tlie obliga- 
tions which rest upon the owners of stages, 
steamboats, and other vehicles of transporta- 
tion. In consideration of the payment of 
fai'e, the owners* of the vehicle are bound to 
transport the passengers to the place of con- 
templated destination. Having, in all emer- , 
gencies, the conduct of the journey, and the 
control of the passengers, the owners rest 
imder every obligation for care, skill, and 
general capacity; and if, from defect of any 
of these requisites, grievous injury is done 
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to tlie passenger, the persons employed are 
liable. The passenger owes no duty but sub- 
mission. He is under no obligation to pro- 
tect and keep the conductor in safety, nor is 
the passenger bound to labour, except in 
<;ases of emergency, where his services are 
required by unanticipated and uncommon 
•danger. Such, said the court, is the rela- 
tion which exists on shipboard. The pas- 
senger stands in a position different from 
that of the officers and seamen. It is the 
sailor who must encoimter the hardships 
iind perils of the voyage. Nor can this rela- 
tion be changed when the ship is lost by 
tempest or other danger of the sea, and all 
•on board have betaken themselves, for safe- 
ty, to the small boats; for imminence of 
■danger can not absolve from duty. The sail- 
-or is bound, as before, to undergo whatever 
hazard is necessaiy to preserve the boat and 
the passengers. Should the emergency be- 
■come so extreme as to call for the sacrifice of 
life, there can be no reason why the law does 
not still remain the same. The passenger, 
not being bound either to labour or to incur 
the risk of life, cannot be boimd to sacrifice 
his existence to preserve the sailor's. Th(^ 
captain, indeed, and a sufficient number of 
seamen to navigate the boat, must be pre- 
served; for, except these abide in the ship, 
all will perish. But if there be more sea- 
men than are necessary to manage the boat, 
tlie supernumerary sailors have no right, for 
their safety, to sacrifice the passengers. The 
sailors and passengers, in fact, cannot be re- 
garded as in equal positions. The sailor (to 
use the language of a distinguished writer) 
owes more benevolence to another than to 
himself. He is bound to set a greater value 
on the life of others than on his own. And 
while we admit that sailor and sailor may 
lawfully struggle with each other for the 
plank which can save but one, we think 
that, if the passenger is on tlie plank, even 
*'the law of necessity" justifies not the sailor 
who takes it from him. This rule may be 
deemed a harsh one towards the sailor, who 
may have thus far done his duty, but when 
the danger is so extreme, that the only hope 
is in sacrificing either a sailor or a passenger, 
any alternative is hard; and would it not be 
the hardest of any to sacrifice a passenger 
In order to save a supernumerai-y sailor? 

But, in addition, if the source of the danger 
have been obvious, and destruction ascer- 
tained to be certainly about to arrive, though 
at a future time, there should be consultation, 
and some mode of selection fixed; by which 
those in equal relations may have equal 
chance for their life. By what mode, then, 
should selection be made? The question is 
not without difficulty; nor do we know of 
any rule prescribed, either by statute or by 
common law, or even by speculative writers 
on the law of nature. In fact, no rule of 
general application can be prescribed for 
contingencies which are wholly unforeseen. 
There is, however, one condition of extrem- 



ity for which all writers have prescribed the 
same iiile. When the ship is in no danger of 
sinking, but all sustenance is exhausted, and 
a sacrifice of one pei*son is necessary to ap- 
pease the hunger of others, the selection Is 
by lot. Tliis mode is resorted to as the 
fairest mode, and, in some sort, as an appeal 
to God, for selection of the victim. This 
manner, obviously, was regarded by tlie 
mate, in parting with the captain, as the 
one which it was proper to adopt, in case the 
long-boat could not live with all who were on 
board on Tuesday morning. The same man- 
ner, as would appear from the response giv- 
en to the mate, had already suggested itself 
to the captain. For ourselves, we can con- 
ceive of no mode so consonant both to hu- 
manity and to justice; -and the occasion, we 
thinli, must be peculiar which will dispense^ 
with its exercise. If, indeed, the peril be 
instant and overwhelming, leaving no chance 
of means, and no moment for deliberation, 
then, of course, there is no power to consult, 
to cast lots, or in any such way to decide; 
but even where the final disaster is thus 
sudden, if it have been foreseen as certainly 
about to arrive, if no new cause of danger 
have arisen to bring on the closing catas- 
trophe, if time have existed to cast lots, and 
to select the victims, then, as we have said, 
sortition should be adopted. In no other 
than this or some like way are those having 
equal rights put upon an equal footing, and 
in no other way is it possible to guard 
against partiality and oppression, violence 
and conflict "What scene, Indeed, more hor- 
rible, can imagination draw than a strug- 
gle between sailor and sailor, passenger and 
passenger, or, it may be, a mixed affray, in ' 
which, promiscuously, all destroy one anoth- / 
er? This, too, in circiunstances which have** 
allowed time to decide, with justice, whose, 
life should be calmly surrendered. 

"When the selection has been made by lots, 
the victim yields of course to his 'fate, or, 
if he resist, force may be employed to coerce 
submission. Whether or not "a case of neces-" 
sity" has arisen,, or whether the law under 
which death has been inflicted have been so 
exercised as to hold the executioner harmless, 
cannot depend on his own opinion; for no 
man may pass upon his own conduct when it 
concerns the rights, and especially, when it 
affects the lives, of others. We have already 
stated to you that, by the law of the land, 
homicide is sometimes justifiable; and the 
law defines the occasions in which it is so. 
The transaction must, therefore, be justified 
to the law; and the person accused rests xm- 
der obligation to satisfy those who judicially . 
scrutinize his case that it really transcended 
ordinaiy niles. In fact, any other principle 
would be followed by pernicious results, and, 
moreover, would not be practicable in appli- 
cation. Opinion or belief may be assumed, 
whether it exist or not; and if this mere opin- 
ion of the sailors will justify them in mak- 
ing a sacrifice of the passengers, of course. 
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the mere opinion of the passengers would, in 
turn, justify these in making a sacrifice of 
the sailors. The passengers may have con- 
fidence in their own capacity to manage and 
preseiTe the boat, or the effort of either sail- 
ors or passengers to save the boat, may be 
clearly unavailing; and what, then, in a 
struggle against force and numbers, becomes 
of the safety of the seamen? Hard as is a 
seaman's life, would it not become yet more 
perilous if the passengers, who may outnum- 
ber them tenfold, should be allowed to judge 
when the dangers of the sea will justify a 
sacrifice of life? "We are, therefore, satisfied, 
that, in requiring proof, which shall be sat- 
isfactory to you, of the existence of the neces- 
sity, we are fixing the rule which is, not 
merely the only one which is practicable, but, 
moreover, the only one which will secure the 
safety of the sailors themselves. 

The court said, briefly, that the principles 
which had been laid down by them, as ap- 
plicable to the crew, applied to the mate like- 
wise, and that his order (on which much 
stress had been laid), if an unlawful order, 
would be no justification to the seamen, for 
that even seamen are not justified, in law, 
by obedience to commands which are unlaw- 
ful. The court added that the case was one 
which involved questions of gravest consid- 
eration, and, as the facts, in some sort, were 
without precedent, that the court preferred to 
state the law, in the shape of such general 
principles as would comprehend the case, un- 
der any view which the jury might take of 
the evidence. 

After a few remarks upon the evidence, the 
case was given to the jxu*y, who, about 16 
hours afterwards, and after having once re- 
turned to the bar,, unable to agree, with some 
difliculty, found a vei'dict of guilty. The 
pris-oner was, however, recommended to the 
mercy of the court On the same day a rule 
was obtained to show cause why judgment 
should not be arrested and a new trial grant- 
ed. The following ground was relied on for 
a new trial: Because the court, instead of 
telling the jury that, in a state of imminent 
and deadly peril, all men are reduced to a 
state of natiure, and that there is, then, no 
distinction between the rights of sailor and 
passenger, adopted a contrary doctrine, and 
charged the jury accordingly. 

Mr. Brown subsequently showed cause. 
He insisted largely "upon the existence of the 
state of nature." as disting iijgTigfTl_f roTTi thp. 
socia l state, and contended that to this state 
of nature the persons in the long-boat had 
become -reduced on Tuesday night, at 10 
o'clock, when Askin was thrown overboard. 
He iterated, illustrated, and enforced the 
argiunent contained in the closing part of the 
defence. For the arrest of judgment he 
argued that the indictment was defective in 
not stating the name of the boat on which 
the homicide was alleged to have been com- 
mitted; that the counts in this respect want- 



ed certainty. The United States did not re- 
ply- 

THE COURT held the application for some 
days under advisement, and, at a subsequent 
day, discharged the rule. They said that, 
during the trial (awa^e that no similar case 
was recorded in juridical annals), they had 
given to the subject studious and deliberate 
considcation, and they had paid like re- 
gard to what was now urged, but that, not- 
withstanding all that had been said (and the . 
arguments, it was admitted, were powei-ful),. 
no error had been perceived by the court in 
its instructions to the jury. It is true, said 
the court, as is known by every one, that we 
do find in the text writers, and sometimes in 
judicial opinions, the phrases, "the law of 
nature," "the principles of natural right," and 
other expressions of a like signification; but, 
as applied to civilized men, nothing more can 
be meant by those expressions than that there 
are certain great and fundamental principles 
of justice which, in the constitution of na- 
ture, lie at the foundation and make part of 
all civil law, independently of express adop- 
tion or enactment. And to give to the ex- 
pressions any other signification, to claim 
them as shewing an independent code, and 
one contrariant to those settled principles, 
which, however modified, make a part of civil 
law in all Christian nations, would be to- 
make the writers who use the expressions 
law down as rules of action, principles which, 
in their nature, admit of no practical ascer- 
tainment or application. The law of nature 
forms part of the municipal law; and, in a 
proper ease (as of self-defence), homicide is 
justifiable, not because the municipal law is 
subverted by the law of nature, but because 
no rule of the municipal law makes homicide, 
in such cases, criminal. It is, said the court, 
the municipal or civil law, as thus compre- 
hensive, as founded in moral and social jus- 
tice,— the law of the land, in short, as exist- 
ing and administered amongst us and all en- 
lightened nations,— that regulates the social 
duties of men, the duties of man towards his 
neighbour, everywhere. Everywhere are 
civilized men under its protection; every- 
where, subject to its authority. It is part of 
the universal law. We cannot escape it in 
a case where it is applicable; and if, for the 
decision of any question, the proper rule is 
to be found in the municipal law, no code 
can be referred to as annulling its authority. 
Varying however, or however modified, the 
laws of all civilized nations, and, indeed, the 
very nature of the social constitution, place 
sailors and passengers in different relations. 
And, without stopping to speculate upon over- 
nice questions not before us, or to involve oiu:- 
selves in the labyrinth of ethical subtleties, 
we may safely say that the sailor's duty is 
the protection of the persons intrusted to his 
care, not their sacrifice,— a duty we must 
again declare our opinion, that rests on him 
in every emergency of his calling, and from 
which it would be senseless, indeed, to ab- 
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solve Mm exactly at those times when the 
obligation is most needed. 

Respecting the form of the countSj the 
court said that the locality of the ofEence 
■was sufficiently expressed, and that, in a case 
so peculiar, it was impossible to express the 
place with more precision. 

When the prisoner was brought up for sen- 
tence, the learned judge said to him, that 
many circumstances in the affair were of a 
character to commend him to regard, yet, 
that the case was one in which some punish- 
ment was demanded; that it was in the pow- 
er of the comt to inflict the penalty of an 
imprisonment for a term of three years, and 
a fine of $1,000, bul^ in view of all the cir- 
cumstances, and especially as the prisoner 
had been already confined in gaol several 
months, that the court would malie the pun- 
ishment more lenient. The convict was then 
sentenced to undergo an imprisonment in the 
Eastern Penitentiary of Pennsylvania, (soli- 
tary confinement) at hard labour, for the 
term of six months, and to pay a fine of §20. 

NOTE. Considerable sympathy having been 
excited in favour of Holmes, by the popular 
press, an effort was made by several persons, 
and particularly by the Seamen's Friend So- 
ciety, to obtain a pardon from the executive. 
President Tyler refused, however, to grant anv 
pardon, in consequence of the court's not unit- 
ing in the application. The penalty was sub- 
sequently remitted. 
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UNITED STATES v. HOLTSGLAW. 

[1 Brunner, Col. Cas. 31; i 2 Hawy. N. C. 379.] 

Circuit Court, D. North Carolina. 1805. 

Expert Evidence — Pkoop of HANt>T\'BiTiNG — 
Bank Bills, 
The signatures of the president and cashier 
of a bank may be proved by persons who never 
saw them write, but whose business has made 
them conversant with bank bills; and the judg- 
ment of persons well acquainted with bank 
notes is sufficient to determine whether a note 
be genuine or torged. 

At law. 

PER CURIAM. The objection made by 
Mr. Seawell that no one shall speak as to 
the handwriting of the president and cashier 
of the bank, but one who has seen them 
write, or has been in the habit of receiving 
letters from them in a course of correspond- 
ence, is not a sound one. These signatures 
are known to the public, and persons who 
have been in the habit of distinguishing the 
genuine from the counterfeit signature, and 
conversant in dealings for bank bills, are as 
well qualified to determine of their genuine- 
ness, as persons who in private correspond- 
ence have received letters from the person 
Whose handwriting is in question. More- 
over, it is determined by the skillful wheth- 
er a bill be genuine, not only by the sig- 



1 [Reported by Albert Brunner, Esq., and here 
reprmted by permission.] 
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nature, but also by the face of the bill, and 
by the exact conformity of the devices which 
are used for the detection of counterfeits, to 
those in true bills. We are of opinion that 
the. judgment of persons well acquainted 
VTith bank paper is sufiicient evidence to de- 
termine whether the one in question be gen- 
uine or otherwise. 
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UNITED STATES v. HOOD. 

[2 Cranch, 0. C. 133.] i 

Circuit Court, District of Columbia. 
Term, 1817. 



April 



GAJiisfQ— Violation of Mdnicipat. Ordinance — 
Common Law Offence. 

A conviction of the offence of keeping a faro- 
bank, contrary to a by-law of the corporation of 
Alexandria, is no bar to an indictment at com- 
mon law for keeping a disorderly house, sup- 
ported by the same evidence. 

Indictment [against Robin Hood], at com- 
mon law, for keeping a disorderly house. 
The evidence was that he kept a faro-bank in 
a room at McLaughlin's Tavern. It also ap- 
peared that he had been convicted and fined, 
by the mayor of Alexandria, under a by-law 
of the corporation, for keeping the faro-bank. 

R. J. Taylor, for defendant, contended that 
that conviction was a bar to the present 
prosecution. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) decided that it was no bar. 
He offended against two laws. The by-law 
could not repeal the general law of the 
land. It is not the same offence. 



Case K^o. 15,386. 

UNITED STATES v. HOOE et al. 

[1 Cranch, O. C. 116.] i 

Circuit Court, District of Columbia. March 
Term, 1803.2 

Writ of Error— Amendment of Record— Power 
OP Court Below. 

After a writ of error has been served and re- 
turned to the supreme court, the record is no 
longer before the court below and cannot be 
amended, although at an adjourned session of 
the same term, it appear that the writ of error 
has been dismissed in the court above at the re- 
quest of the party praying an amendment. 

Motion by Mr. Mason, for the United 
States to amend the record by adding a 
statement of the case, according to the i-eq- 
uisitions of the 19th section of the judiciary 
act of Septembelr 24th, 1789 (1 Stat. 83). ft 
was a suit in equity which, since the last 
term, had been carried up by writ of error 
to the supi'*eme court of the United States, 
and dismissed on the motion of the attorney 
of the United States, because not accompa- 
nied by a statement of the facts upon which 

1 [Reportec" by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 3 Cranch (7 U. S.) 73.] 
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the decree was founded. This being an ad- 
journed session of November term, 1802, the 
term in which the decree was rendered, it 
was contended that the decree was still in 
the power of the court. 

Mr. Swann and Mr. Lee, contra. The rec- 
ord is completely out of this court; the cause 
is no longer here. This court cannot amend 
a record, which, in contemplation of law, is 
not before the court. 

THE COURT refused to make the state- 
ment of facts, because they conceived the 
whole cause and record were completely out 
of their power by the writ of error. 

GRANCH, Circuit Judge, contra, because 
if a statement of facts now made, can avail 
the United States, let them have the benefit 
of it, if not it can do no harm. 

Mr. Mason, then prayed an appeal, and 
cited the judiciary act of 1789, § 22 (1 Stat. 
84), showing that a decree in equity could 
not be appealed from under that law, the only 
remedy being a writ of error; and the act 
of 13th of February, 1801, § 33 (2 Stat. 98), 
giving an appeal; and the act of 3d of 
March, 1803, § 2 (2 Stat 2M), containing the 
same provision as that in the act of 1801, 
excepting that the act of 1803, expressly ap- 
plies to decree then already rendered. 

Upon that appeal the cause was again car- 
ried up to the supreme court, where the de- 
cree was affirmed. See U. S. v. Hooe, 3 
Cranch [7 U. S.] 73, 78. 



Case 3Ja"o. 15,387. 

UNITED STATES v. HOOK et al. 

[14 Pittsb. Leg. J 361: 3 Pittsb. Rep. 54.] 

District Court, W. D. Pennsylvania. May, 
1867. 

Violations of Inter.sal. Revenue Laws — Cox- 

DEMSATIOS OF PKOPEKTr — RlGHTS 
OF ISFOBMER. 

On a sale of property condemned as forfeited 
for violation of the United States internal rev- 
enue laws, the informer, under the forty-first 
section of the act of 1864 [13 Stat. 223], is en- 
titled to claim one-half of the proceeds, the same 
as in case of penalties. 

Libel of information in a cause of forfei- 
ture. 
R. B. Carnaham, U. S. Dist. Atty. 
Wyley & Buchanan, for informer. 

McCANDLESS, " District Judge. On the 7tb 
of April, 1866, the collector of the 24th col- 
lection district seized the distillery of Hook 
& Wise, situated in Greene county, together 
with seventy-two barrels of whiskey, and 
all the implements of manufacture, for a 
violation of the laws regulating the internal 
revenue of the United States. The district 
attorney, on the 27th of the same month, 
filed his libel in this court for a forfeiture; 
and the respondents failing to answer, or 
even to appear in obedience to the monition, 
the court, on the 23d July, pronounced sen- 
tence of condemnation, and ordered a sale 
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of the forfeited property. Only a part of 
the proceeds of sale, amounting to about 
$6,000, have been realized by the marshal, 
and none as yet, paid into court. This is 
owing to an outside claimant of part of the 
whiskey, who is in correspondence with the 
commissioner of internal revenue. 

At this stage of the proceedings, J. W. 
Scott presents his petition to this court, ask- 
ing to be declared, in the judgment of the 
court, the informer,— in the language of the 4th 
section of the act of 1864, being "the first to 
inform of the cause, matter or thing where- 
by such fine, penalty or forfeiture was in- 
curred," and claiming to be entitled as such 
to a moiety of the forfeiture. It is objected 
that this distribution of the proceeds is ap- 
plicable to penalties, and not to forfeitures. 
But the act makes no discrimination, pla- 
cing them in the same category; and al- 
though one is a fiLsed sum, readily divisible, 
and the other a condemnation or appropria- 
tion of the ofEending chattel in specie, yet 
the act of the government, by Its execution, 
reduces it to money, and renders it suscepti- 
ble of similar divisions. 

It is claimed by the district attorney that 
there is no informer on the record, and that, 
the decree of condemnation having been en- 
tered without reference to such a party, he 
is barred from participation in the proceeds 
of the forfeited property. It must be remem- 
bered that these proceedings are in accord- 
ance with the practice of courts of admiral- 
ty. They are in rem, and the sentence of 
condemnation must precede any inquiry as 
to distribution. The suit is instituted in the 
name of the United States; and as Mr. Jus- 
tice Washington says, in Sawyer v. Steele 
[Case No. 12,406], it is not necessary that 
the informer should accompany the com- 
munication which he makes by an assertion 
of his claim to a share of the forfeiture, or 
that he should make the seizure, or concern 
himself with the prosecution by causing its 
institution, or providing testimony to sup- 
port it With all these things he has noth- 
ing to do. He may be even, ignorant, at the 
time he gives the information, that he has 
any claim to assert it. It is sufficient for 
him to show that the information which he 
gave caused the prosecution and recovery. 
By the seizure consequent upon his informa- 
tion, he acquired an inchoate right to moiety 
of the proceeds, which is consummated on 
the rendition of the decree,— [The Samuel] L 
Wheat. [14 U. S.] 17; and that although his 
name nowhere appears upon the record, his 
position is passive until the fund is ready 
for distribution; and then, if he satisfies the 
court that he was "the first to inform of the 
cause, matter, or thing whereby the forfei- 
ture was incurred," it is the duty of the. 
court, by their judgment, to award to him 
his moiety, and direct the residue to be paid 
into the treasury of the United States. The 
moiety here will be between three and four 
thousand dollars; but as Judge %Vashington 
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says, in the case referred to, "it is no argu- 
ment to say that this is an imreasonaTjle al- 
lowance." The legislature has thought prop- 
er to make it, and our duty is to execute 
its will. The large amount which will ac- 
crue in this ease to the informer is just what 
congress designed, to stimulate somebody to 
detect the enormous frauds practiced upon 
the revenue, particularly in the manufacture 
and sale of whiskey. Whether the informa- 
tion is given from motives of gain or public 
policy, the government is indifferent, so that 
the culprit is arrested in his criminal career, 
and stripped of his ill-gotten treasure. The 
ample sum given is to excite vigilance, and 
to secure the integrity of the informer by 
such reward as would place him above any 
temptation which the offenders could offer 
him. To deduct the tax of two dollars per 
gallon from the proceeds o'f sale, and then 
allow him one-half of the residue, would be 
no reward at all. He would deem it a mock- 
ery upon public justice, and no one would 
be willing to incur the odium which some- 
times attaches to public informers if such 
was the bounty of the government. It would 
be giving him. the moiety of something in- 
capable of division,— of nothing; for in most 
cases of forfeiture, the proceeds of sale 
would not cover the tax and costs. A sale 
of the forfeited chattel does not exempt the 
party from the payment of the tax. He is 
still liable, although his title to the very 
property which was the subject of taxation, 
has been divested. 

It only remains to notice the objection caus- 
ed by the delay in making this application. 
This is sufficiently accounted for in the 
proofs. The informer mistook his remedy. 
At the suggestion of the collector he applied 
to the department at Washington, and after 
some delay, was referred to this court, to 
which the adjudication properly belonged. 
He is in time. The money has not yet been 
brought into the registry of the court, and it 
is subjedt to our control until it passes into 
the treasury of the United States. 

From the testimony before us, the judg- 
ment of the court is that J, W. Scott was the 
first to inform of the cause, matter or thing 
whereby his penalty and forfeitmre was in- 
-curred; and the amount thereof, deducting 
costs, is directed to be divided equally, one 
moiety to be paid to the collector of the 
twenty-fourth district for the use of the 
United States, and the other moiety to the 
said J. W. Scott. Decree accordingly. 



Case Wo. 16,387a. 

UNITED STATES v. HOPKINS. 

[38 Niles, Reg. 256.] 

Circuit Court, D. Georgia. May, 1830. 

Crimikal Law — Federal Jurisdiction — Forts 
AND Arsenals. 

[Under the Georgia statute ceding jurisdiction 
to the Unit-^d States only in places purchased 
by them "for forts or fortifications," with the 



proviso that "forts and fortifications be erected 
thereon," the federal courts have no jurisdic- 
tion to punish a crime committed upon lands pur- 
chased and used for the purposes of an arsenal 
only,] 

The case had its origin in the duel which 
occurred near Augusta some time since, and 
terminated in the death of Mr. Nixon. The 
people of Augusta made application to the 
governor of this state to demand the offend- 
ers. The governor submitted the afBdavits to 
the attorney general, and the attorney gen- 
eral returned them with the answer, that the 
offence had been committed in a place within 
the jurisdiction Of the United 'States, and 
must be prosecuted in their courts. They 
were accordingly transmitted to the district 
attorney of the United States, who accord- 
ingly preferred bills against the principals 
and seconds for murder, and also severally 
against the seconds, for a misdemeanor un- 
der the laws of the state, which, as to of- 
fences, are made of force in the places ceded 
to the United States. A motion was now 
submitted 'for bench warrants to issue into 
Carolina, against the parties indicted, and 
the court took time to look into the acts of 
the United States and Georgia, to determine 
whether the United States possessed jurisdic- 
tion over the place where the offence was 
committed. The place was the old arsenal 
near Augusta, but the act of Georgia then in 
force cedes jurisdiction only in places pur- 
chased by the United States for "forts or for- 
tifications," and with the proviso that "forts 
and fortifications be erected thereon." This 
was purchased for an arsenal, and nothing 
but the buildings appropriate for an arse- 
nal were erected thereon. 

THE COURT (JOHNSON, Circuit Justice) 
were therefore clearly of opinion that the 
cession of Georgia did not extend to it, and 
accordingly refused the bench warrant, order- 
ing United States* prosecution to be entered, 
nol. pros, and the papers to be remitted to the 
executive of Georgia. 



Case 1^0. 15,388. 

UNITED STATES v. HOPPE. 

[Hofif. Dec. 4.] 

District Court. N. D. California. Sept. 8, 
. 1859. 

Mexican Land Grants — Finality of Decrees — 
Objections to SuitvEr. - 

["Where objections are filed to a survey, had 
under a decree of this court establishing the 
authenticity of a claim, — decrees of that char- 
acter having been declared by the supreme court 
in U. S. V. Fossatt, 21 How. (62 U. S.) 450, not 
to be, in the strict sense, "final decrees," — it is 
the duty of the court to pass upon, and, if neces- 
sary, to remove by interpretation, any ambigu- 
ities or repugnancies which may exist in such 
decree: but the decree must be considered as 
finally determining that, as between tlie claim- 
ant and the United States, the daim is valid.] 

[This was a claim by the heirs of Jacob D. 
Hoppe for Ulistac, one-half square -league in 
Santa Clara county. Granted May 19, 1845, 
by Pio Pico to' Marcelo Pio and Cristoval. 



U. S. V. HOPPE (Case No. 15,388) 

Claim filed March 19, 1852, by Jacob D. 
Hoppe. CJonfirmed by the commission May 
8, 1855, and by tbe district court March 2, 
1857 (case unreported). Now beard on objec- 
tions to survey.] 

HOFFMAN, District Judge. The surveyor 
having delivered to this court a certified copy 
of the survey and plat made by him, objec- 
tions thereto have been filed on the part of 
the United States. A motion is now made to 
strike from the records those objections, on 
the ground that the survey is in conformity 
with the decree, and that the correctness of 
the decree confirming the claim cannot now 
be impeached on the part of the United 
States. It is contended that, of the land in- 
cluded within the general boundaries men- 
tioned in the decree, a part of a tract of 
1,000 varas had, before the date of the grant 
in the case at bar, been conceded to one 
Bareelia Bernal; that the claimant neither 
before the board, nor in this court, pretended 
that this tract should be included within the 
land granted to him; that he so stated in his 
petition. to the board, and so represented in 
the orighial diseno, which accompanied his 
petition to the governor. It is also urged 
by the United States that they are prepared 
to show that the land embraced within the 
external boundaries is, if the 1,000 varas 
tract be excluded, of the extent mentioned in 
the grant, viz. one-half a square league, 
while, if that tract be included, the quantity 
! of land confirmed to the claimant will exceed 
by the whole extent of the tract so included, 
the extent to which the grant is limited. It 
is not a little embarrassing to attempt to 
determine the precise force which should be 
attributed to those decrees of this court pre- 
liminary to a survey, which, until the recent 
decision in the case of U. S. v. Fossatt, 21 
How. [62 U- S.] 450, had been supposed to be 
its final decrees. That those decrees are 
final in a certain and limited sense is clear; 
for an appeal from them has been enter- 
tained by, and will still lie to, the supreme 
court. But the decision referred to instructs 
us that this practice is a "relaxation of the 
rules of proceedings," and that the decrees 
so appealed from, and revised by the su- 
preme court, were not final decrees under 
the Judiciary act of 1789 D. Stat. 73], or in 
the ordinary sense of the term. The reasons 
for this departure from ordinary rules are 
to be found, say the court, in the peculiar na- 
ture of the controversy, and the character 
of the parties which rendered inappropriate 
the "strict rules of proceeding that experi- 
ence has suggested to secure a speedy and 
exact administration of justice between suit- 
ors of a different character." U. S. v. Fos- 
satt, 21 How. [62 U. S.] 450, 451. 

If then the decree of this court ascertain- 
ing the authenticity of the claim be not a 
final, but merely an interlocutory decree, it 
might be argued that it is still open to revi- 
sion and correction by the court. But the 
consequences of such an assumption of pow- 
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er would be in the highest degree important; 
for, under color of reforming the survey, the- 
whole merit of every claim finally passed 
upon by the court, and the controversy as to- 
which was supposed to be settled, might be 
reopened, to the great delay and vexation of 
suitors. It is unnecessary, however, now 
precisely to determine how far the decrees of 
this court, which by the supreme court seem 
to be pronounced not final (though appeal- 
able), are none the less conclusive; so that 
all questions, whether of boundary, extent, 
or any other nature, are res adjudicata. It is. 
at least clear that in this proceeding, with 
respect to surveys, whether it be regarded 
as supplementary to the final decree already 
rendered, or preliminary to the fiiial decree 
to be hereafter rendered, the court must 
pass upon, and, if necessary, remove by in- 
terpretation, any ambiguities or repugnan- 
cies which may exist in the decree by which 
the authenticity of the claim was established. 
In the decree of the board in the case at bar, 
the land confirmed is designated by specific 
boundaries— but it is added that those bound- 
aries contain half a league, viz: the quan- 
tity mentioned in the grant. If then it ajv 
pears that the land included within the 
boundaries exceeds that amount, a question 
as to the construction of the decree will 
arise which should properly be resolved by 
the court. Is the decree to be construed as 
meaning that all the land within the bound- 
aries should be confirmed, without regard to 
the . limitation of quantity contained in the 
grant and expressed in the decree? Or is 
the decree to be taken as meaning that th& 
quantity of land mentioned, if found within 
the boundaries, shall be confirmed and the 
excess reserved? On this question it seems 
to me that either party has a right to be 
heard; whatever force or finality be assigned 
to the decree already rendered; and it should 
be passed upon by the court after hearing 
such evidence as to the extent of the land 
within the boundaries, and circumstances of 
the case may be admissible and proper to as- 
sist it in arriving at a proper construction of 
the decree, and a precise determination of 
the rights growing out of it. 

I shall therefore deny the motion to strike 
out the exceptions; leaving, however, to the 
claimant, the right to urge at the hearing, 
and after the testimony shall have been 
taken, all the objections to such testimony,, 
and every consideration in favor of his in- 
terpretation of the decree and of its absolute 
finality, as to which he may be advised. It 
may be observed, however, that with respect 
to the third exception, I have not been able 
to perceive how the matters therein set up 
can be inquired into in this stage of the pro- 
ceeding. If the decree rendered have any 
finality whatsoever, it must be considered 
as finally determining that, as between the 
United States and himself, the claim of the 
claimant is valid. To allow a third party 
to attempt now to show that the title to the 
raneho is not, nor ever at any "time was^ 
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in Mm," is to reopen the whole controversy, 
-and to invite a renewal of the litigation in 
all these cases on every point already ad- 
judged and determined. If the title be in, 
«ome person other than the confirmee, his 
rights can he asserted in the ordinary tri- 
bunals; and if a proper case be made, the 
issuance of the patent to the confirmee may 
be enjoined xmtil the determination of the 
■controversy. 

At no stage of the cause has this court 
•or the board felt itself authorized to enter 
into and determine mere questions of private 
Tight, or to allow the intervention in the suit 
of rival claimants under the original gran- 
tee. It has considered that its duty was com 
fined to determining whether the land was 
public land or private, and whether there ex- 
isted in the original grantee or his repre- 
sentatives such a right of property as the 
United States were bound to respect But 
AS between various persons claiming to hold 
the rights of the grantee, it did not attempt 
to decide, and contented itself with merely 
■exacting that the claimant should derive a 
prima facie and apparently regular deraign- 
ment of title from the original grantee. 

It might probably have been permitted to 
the United States, in any case, to show that 
the claimant had no title whatever; and in 
such case, and in cases where his title was 
-doubtful, the decree might have been in 
favor of the Itgal representatives of the 
jrrantee, whoever they might be found to be. 
But when no such proof has been offered nor [ 
•question raised, where the confirmation has 
been made to the claimant, the correctness 
of the decree acquiesced in by the United 
States, and all that remains to be done is to 
designate by a survey to be approved by the 
■court, the land confirmed, I do not see how 
the United States can be heard to own, or be 
permitted to prove, that the claimant has 
not, and never had, any title derived from the 
■original grantee. As this point was not touch- 
ed upon at the hearing of the motion, it may 
be inexpedient now finally to dispose of it. 
It will be sufficient to deny generally the mo- 
tion to strike out all the exceptions, and to 
■order that the United States have leave to 
take proofs in support of the first two, but 
that no proofs be taken in support of the 
third, unless hereafter so ordered by the 
court, on motion of the United States, with 
notice thereof to the claimant's attorney. 



Case No. 15,389. 

UNITED STATES v. HORN. 

[5 Blatchf. 102.] i 

Circuit Court, S. D. New York. Nov. 10, 1862. 

Oriuikal Law — ISew Trial — Irreodi/Auities of 

Jury — Competency of Witsesses 

— Accomplices. 

1. A jury, on the trial of an indictment, after 

they had retired to consider their verdict, were, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



at their request, furnished by the officer in 
charge of them, with several directories of the 
city of New York. This fact was made known 
to the court before the verdict, which was one 
of conviction, was rendered, and they were then 
recalled and directed by tie court to wholly dis- 
regard, in coming to a result, any information 
they might have obtained from the books, and 
it did not appear that the irregularity operated 
in any way to the disadvantage of the prisoner: 
Held, that such irregularity was not sufficient 
ground for granting a new trial. 

2. "Where an accomplice with the defendant in 
an indictment, is examined as a witness for the 
prosecution, his wife, not being an accomplice 
herself, is a competent witness to prove any in- 
dependent facts not sworn to by her husband, 
and not forming any part of his acts, although 
.those facts fasten a guilty knowledge on the de- 
fendant. 

This ^ was an indictment [against Albert 
Horn] for fitting out and sending away a ves- 
sel, with intent that she should be employed 
in the slave trade. At the trial, the defend- 
ant was found guilty, and he now moved for 
a new trial. 

E. Delafield Smith, U. S. Dist. Atty. 
James T. Brady, for defendant. 

SHIPMAN, District Judge. It is aUeged, 
in support of this motion, that, after the ease 
was submitted to the jury and they had re- 
tired to their room, they applied to the offi- 
cer in charge of them to fm-nish them with 
several directories of the city of New York, 
and that the officer complied with this re- 
quest; and it is alleged that this irregularitj 
is sufficient to avoid the verdict and entitle 
the prisoner to a new trial. We have al- 
ready stated that this was a highly improper 
act of the officer. For it he has received the 
pointed censure of the court. But nothing ap- 
pears before us to show that this irregularity 
operated, in any way, to the disadvantage of 
the prisoner. Without determining the gen- 
eral question, how far affidavits of jurors can 
be read for i±ie purpose of disturbing their 
verdict, or whether they can be read at all 
for that purpose, we do not think the one 
offered presents any facts calling for the 
court to set aside this verdict, especially in 
•view of the fact that the circumstance of the 
books having gone to the jury was made 
known to the court before they had come into 
court with their verdict, and that they were 
then recalled and directed by the court to re- 
tire to their room and banish from their 
minds any information they might have ob- 
tained from the boo]j:s, and to wholly disre- 
gard any such information, in coming to 
whatever result they might reach. 

The second ground upon which the motion 
for a new trial rests, is founded upon alleged 
error in the charge to the jury, touching the 
weight to be given to the testimony of Mrs. 
Crawford, the wife of one of the witnesses 
for the government Crawford, the husband, 
was confessedly an accomplice, and the jury 
were instructed that it was not safe to con- 
vict upon the uncorroborated testimony of 
accomplices alone. The defendant contend- 
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ed, npon the authority of the case of Res v. 
Neal, 7 Gar. & P. 168, that the wife's testi- 
mony was not competent in law to confirm 
the statements of her husband. The court 
charged the jury on this point as follows: 
"Mrs. Crawford is not, upon the evidence he- 
fore us, an accomplice, and, so far as she 
testifies to facts not testified to by her hus- 
band, her statements must rest upon her 
personal credibility, subject to any incon- 
sistency in, or contradiction of, her story. 
Although she cannot, in law, as the wife of 
an accomplice, corroborate and strengthen 
his particular statements, she is a competent 
witness, if believed by the jury, to prove any 
independent facts not sworn to by her hus- 
band, and not forming any part of his acts, 
although those facts, if believed by the jury, 
fasten a guilty knowledge on the defendant." 
We think the rule here laid down is sufficient- 
ly favorable to the defendant. "Whether we 
should, upon full deliberation, affirm the doc- 
trine laid down in the case of Rex v. Neal, 
we are not prepared to say. But, assuming 
it, for the purpose of this case, to be correct, 
we have no hesitation in affirming the partic- 
ular instructions that were given to the jury 
in the present case, in connection with that 
doctrine. 
The motion is overruled, upon both gi'ounds. 



UNITED STATES v. The HOll^NET. See 
Case No. 6,705. 



Case No. 15,390. 

UNITED STATES v. HORNIBROOK. 

[2 Dill. 229.] 1 

Circuit Court, E. D. Arkansas. 1871. 

Lotteries — Revenue Laws. 

Mr. Whipple, U, S. Atty. 
Howard, Gallagher, Newton & Hempstead, 
for defendant. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

PER CURIAM. The game popularly known 
as "keno" is not a "lottery," within the mean- 
ing of internal revenue laws. 

1 [Reported by Hon. John F, Dillon, Cu:cuit 
Judge, and here reprinted by permission.] 



Case No. 15,391. 

UNITED STATES v. HORRELL. 

[Hofif. Land Cas. 78.] i 

District Court, N. D. California. Dec. Term» 
1855. 

Mexicas Land Gkants. 

No reason perceived for refusing a confirma- 
tion. 

Claim for two leagues of land in Sonoma 
coimty, confirmed by the board, and appealed 
by the United States. [This was a claim by 
Johnson HorreU and others for the Rancho 
Rincon de Musalacon two square leagues in 
Mendocino 'and Sonoma counties. Granted 
May 2, 1846, by Pio Pico to Francisco Ber- 
reyesa. Claim filed February 11, 1853. Con- 
firmed by the commission December 12, 1854.1 

S. W. Inge, U. S. Atty. 

R. W. Morrison, for appellee. 

HOFFMAN, District Judge. The claim- 
ants in this case have produced the original 
grant made by Governor Pio Pico to Francis- 
co Berreyesa, on the second of May, 1846- 
The expediente is in the archives of the for- 
mer government, and contains, in addition to 
the usual documents, the record of the ap- 
proval of the concession by the depaitmental 
assembly on the third of June, 1846. No 
doubt is suggested as to the genuineness of 
any of these documents. The grantee ap- 
pears within the year prescribed by the 
grant to have entered into the possession of 
his land, and to have resided in a wooden 
house built by him upon it. He also placed 
upon it cattle, and commenced its cultiva- 
tion. There is no difficulty in identifying 
and locating the land by means of the de- 
scription in the grant and the map to which 
it refers, and which is contained in the es- 
pediente. The commissioners in their opin- 
ion on this case observe "that although the- 
title was executed but a short time before 
the American occupation, it appears to have 
been made in good faith and with due regard 
to the requirements of the law." This court 
perceives no ground for differing from the 
commissioners in this view of the case. The 
decision of the board must therefore be af- 
firmed, and a decree entered accordingly. 

1 [Reported by Numa Hubert, Esq., and here 
reprint^ by permission.] 
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Case Wo. 15,393. 

"UNITED STATES t. HORTON. 

District Court, D. Alabama, Dpc. 20, 1867. 

Civil Rights— Banishment of Negroes. 

fit is a violation of the civil rights bill of 1866 
(14 Stat. 27) to inflict upon a negro the punish- 
ment of banishment from the state.] 

LCited in 1 Brightly's Dig. 150, to the point 
above stated. Nowhere reported; opinion not 
now accessible. Decided by Busteed, District 
Judge.] 

Case ]Sro. 15,393. 

UNITED STATES v. HORTON. 

[2 Dill. 94; 1 18 Int. Rev. Rec. 31, 63; o Chi. 

Leg. News, 471; 21 Pittsb. Leg. J. 17; 

b Leg. Gaz. 255.] 

Circuit Court, E. D. Missouri. March, 1873. 

Taking Bail— Power of United States Commis- 
sioner. 

1. A United States commissioner, as respects 
the taking of bail, has the same power as a 
state magistrate and no greater. 

[Cited in U- S. v. Eldredge, 71 Cal. 565, 13 
Pac. 679.] 

2. The statute of Missouri provides that a 
magistrate may adjourn the examination of a 
prisoner for a period not exceeding ten days at 
one time. At the request of a prisoner charged 
with violating the revenue law, a commissioner 
adjourned the examination for nineteen days, 
and took bail for his appearance at the end of 
that time The bail having been forfeited: 
Eeld, on a suit against the sureties, that the 
commissioner's order for the appearance of the 
accused after an interval of nineteen days was 
directly contrary to law, and that the recogni- 
zance for such appearance was invalid, and that 
the consent of the accused could not confer juris- 
diction or power to make the order, nor does it 
estop him or his sureties to set-up the invalidity 
of the recognizance. 

[Cited in U. S. v. George, Case No. 15,199; 
U. S. V. Evans. 2 Fed. 151; U. S. v. Insley, 
54 Fed. 223; U. S. v. Keiver. 56 Fed. 42o, 
4 C. C. A. 296; Hallett v. U- S., 63 Fed. 
822: U. S. T. Hudson, 65 Fed. 73; Re 
Acker, 66 Fed. 294; U. S. v. Ewing, 140 U.. 
S. 144, 11 Sup. Ct- 743; Re Dana, 68 Fed. 
893.] 

[Cited in Re Mantz. 19 D. C. 598; State v. 
Swope, 72 Mo. 404.] 

One Horton was arrested for a violation of 
the internal revenue laws, and taken before 
Ohamberlin, a commissioner of the United 
States for this distiuct, for examination, on 
the 30th day of May, 1872. The accused ask- 
ed for a postponement, and the commissioner 
adjourned the proceedings until the 19th of 
June following, and required the defendant to 
enter into a recognizance, with sureties, for 
his appearance before the commissioner at the 
adjourned time, and it -was under this order 
that the recognizance in suit was executed. 
Horton failed to appear, and his default was 
duly entered. This suit is on the recogni- 
7,ance. The sureties defend. The disti-ict 
court Jield the recognizance to be valid, and 
judgment was rendered against the sureties, 
who bring the same and the bill of excep- 

1 [Reported by Hon. John F, Dillon, Circuit 
Judge, and here reprinted by permission.] 



tions, by writ of error, to this court The con- 
stitution of this state provides that all per- 
sons shall be bailable, except for capital of- 
fenses. The statute of the state enacts that 
"a magistrate may adjourn an examination 
of a prisoner pending before himself, from 
time to time, as occasion requires, not exceed- 
ing ten days at a time, * * * and for the 
purpose of enabling the prisoner to procure 
the attendance of witnesses, or for other good 
and sufficient cause shown by the prisoner, 
said magistrate shall allow such an adjourn- 
ment on tlie motion of the prisoner." 2 Wag. 
St. 1075, § 88. The act of congi-ess of 24th 
September, 1789, § 33 [1 Stat. 91], provides 
that "for any crime or offense against the 
United States, the offender may by * * * 
any justice of the peace of any of the United 
States where he may be found, agreeably .to 
the usual mode of process against offenders in 
such state, * * * be arrested, and impris- 
oned or bailed, as the case may be, for trial 
before such court of the United States as by 
this act has cognizance* of the offense." By 
the act of 23d August, 1842, § 1 [5 Stat. 516], 
it is provided that United States commission- 
ers "shall and ihay exercise all the powers 
that any justice of the peace * * * of any 
of the United States may now exercise in re- 
spect to offenders, by arresting, imprisoning, 
or bailing the same under the act of 1789." 

Wm. Patrick, U. S. Dist Atty. . 
Fletcher & Reynolds, for defendant 

DILLON, Circuit Judge. The record shows 
that the principal eognizor was charged with 
an offense against the laws of the United 
States, and was arrested and taken before a 
commissioner for this district, who, upon his 
application, continued the time for the exam- 
ination and hearing of the charge for the pe- 
riod of nineteen days, and thereupon ordered 
him to find bail in the sum of $500 to appear 
before the commissioner at his office on the 
day to which the adjournment was thus 
made. 

The recognizance in suit was given in pur- 
suance of this order. The principal failed to 
appear at the t'me and place to which the 
bearing was adjourned, and his default was 
entered by the commissioner. 

The substantial question presented for de- 
termination is whether the recognizance tak- 
en under these circumstances is- binding upon 
the cognizors. It is settled that bonds of this 
character are valid only when taken in pursu- 
ance of law and the order of a competent 
court or officer. U. S. v. Goldstein's Sureties 
[Case No. 15,226]; U. S. v. Rundlett [Id. 16,- 
208]. Whatever authority the commissioner 
has in respect to the arresting, imprisoning, 
or bailing of criminal offenders is conferred 
by statute, and must be exercised by him pur- 
suant to its requirements. Congress has not 
seen fit to prescribe a uniform mode of its 
own in respect to preliminary proceedings 
against persons accused of a violation of its 
criminal enactments, but in the 33d section 
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of the judiciary act, it provided that the pro- 
cedure in such cases should he "agreeahly to 
the usual mode of process against offenders in 
such state," that is, in the state in which the 
ofCenders maybe arrested and the proceedings 
had. To this section we must resort to as- 
certain the powers of commissioners in re- 
spect to the arrest, imprisonment, and hail 
of offenders against the laws of the Unit- 
ed States. The meaning of this section was 
very carefully considered by Mr. Justice 
Curtis, in U. S. v. Rundlett, supra. This 
learned judge there says: "3Iy opinion is 
that it was the intention of congress by these 
words, 'agreeably to the usual mode of pro- 
cess against offenders in such state,' to as- 
similate all proceedings for holding accused 
persons to answer before a comt of the Unit- 
ed States to proceedings had for similar pur- 
poses by the laws of the state where the pro- 
ceedings should take place; and, as a nec- 
essary consequence, that the commissioners 
have power to order a recognizance to be giv- 
en to appear before them in those states 
where justices of the peace, or other examin- 
ing magistrates, acting under the laws of the 
state, have such power. The prisoner is not 
only to be arrested and imprisoned, but bail- 
, ed, agi-eeably to the usual mode of process in 
,the stale." 

As the legislation now stands, a commis- 
sioner, as respects taMng bail, has the same 
power as state magistrates and no greater. 
On this principle it has been recently held 
by Judge "Woodruff, that in New York, where 
state magistrates have no power to take re- 
cognizances to appear before them at a subse- 
quent day. United States commissioners have 
no such authority, and a bond conditioned for 
the appearance of the accused before the com- 
missioner on a future day to which the pro- 
ceeding was adjourned, was void. U. S. v. 
Case [Case No. 14,742], affirming the judg- 
ment of the district court On the other 
hand, in those states where magistrates have 
by statute the power of adjournment, there a 
United States commissioner may let to bail 
pending the proceedings against the accused. 
U. S. V. Rundlett, supra. 

By the statute of jMissouri, "a magistrate 
may adjourn an examination of a prisoner 
pending before him, from time to time, as oc- 
casion requires, not exceeding ten days at one 
time." Wag. St p. 1075, § 88. In this case 
the commissioner adjourned the examination 
for nineteen days, -and ordered the accused to 
find bail to appear before him at that time. 
This was an order not only without author- 
ity of law, but contrary to law. He could not 
lawfully require the accused to find bail in 
pursuance of it; and a bond executed to 
avoid being imprisoned for the nineteen days, 
when the statute limits the period to ten 
days, is without any binding obligation. It 
is immaterial that in this instance the ac- 
cused asked for the continuance. His con- 
sent could not confer jurisdiction or power to 
make the order; nor does it estop him or his 



sureties to set up the invalidity of the recog- 
nizance executed to comply with it. Re- 
versed. 

NOTE, As to the power of justices of the 
peace to adjourn examination and take a bond 
pending a continuance, see Potter v. Kingsbury, 
4 Day, 98, 1809. This case aflSrmed the power, 
"but the court," says Woodruff, J., in U. S. 
V. Case [Case No. 14,742], "refer the power 
solely to statute." The only statute referred to 
by the court is one in these words: "No maix 
shall be imprisoned if he will give sufficient s^ 
curity, bail, or maiilprize, for his appearance," 
etc. The case treats the justice as a court of 
inquiry, with the incidental power to adjourn 
for the purpose of enabling the public or the 
prisoner to obtain witnesses.- But compare U. 
S. V. Case, supra, with which it seems difficult 
to reconcile it. As to the limited powers and 
jurisdiction of justices of the peace in Missouri: 
State V. Metzger, 26 Mo. 65; Williams v. Bow- 
er, Id. 601. 



Case No. 15,394. 

UNITED STATES v. HOSMER et al. 

[17 Int. Rev. Rec. 38; 7 Chi. Leg. News, 116.] i 

Circuit Court, N. D. Ohio. Jan. Term, 1873. 

IsteksalRevesde— Distiller's Bond— LiABiLiTZ 
OF Sureties — Release. 
[1. Failure of an assessor to obtain the written 
consent of the mortgagee of premises about to be 
used as a distillery, to such use, and a stipula- 
tion that the lien of the United States for foixes 
should have priority over the mortgage, before 
accepting the distiller's bond, is no ground of de- 
fence to the sureties thereon; for a government 
security cannot be imperiled or destroyed by the 
laches of its officers or agents.] 

[2. The liability of the sureties is not released 
by the fact that the collector permitted the dis- 
tiller to remove from the bonded warehouse a 
quantity of spirits, sufficient to pay all the tax- 
es due, without first requiring payment thereof,] 

George Willey, U. S. Atty. 
Homer Goodwin and J. M. Lemmon, for 
defendants. 

SHERMAN, District Judge. This is an ac- 
tion to recover damages for the breach of a 
distillery bond given by Theodore Hosmer 
as principal, and George Stahl and Gottleib 
Hart as sureties, to the United States, The 
bond is in the sum of -¥5,000 and is framed 
under the 7th section of the internal tevenue 
act of July 20, 1868 [15 Stat 127], This sec- 
tion provides that every distiller before com- 
mencing business shall give a bond with at 
least two sureties to be approved by the as- 
sessor of his district conditioned that the 
principal shall faithfully comply with all the 
provisions of the law, "that he will not suf- 
fer the lot or tract of land on which the dis- 
tillery stands, or any part thereof, or any of 
the distillery apparatus to be encumbered by 
mortgage, judgment or other lien during the 
time in which he shall carry on said busi- 
ness. The next section of the same act pro- 
vides among other things that no bond of a 
distilier shall be approved unless he is the 
owner in fee, imeneumbered by mortgage, 

1 [1 Ohi, Leg. News, 116, contains only a par- 
tial report] 
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■etc., of the lot on wMeb the distillery is situ- 
ated, or unless he files with the assessor, in 
■connection -with the notice prescribed in sec- 
tion 6, the -written consent of the judgment 
<;reditor, or other lien holder, expressly stip- 
ulating that the Uen of the "United States for 
taxes and penalties shall have prioriiy over 
such judgment or other encumbrance. The 
■declaration in this case assigns the non-pay- 
ment of taxes on 6,000 gallons of spirits dis- 
tilled by Hosmer, as a breach of the bond. 
The sureties have filed an answer containing 
three defences^ to the second and third of 
which the plaintiff has demurred. In the 
■second defence the defendants allege that 
prior to the execution of said bond by Hos- 
mer and themselves, Hosmer executed a 
mortgage in favor of one Dempsey, in the 
sum of ?2,G81. That at the time the bond 
was executed and delivered to plaintiff this 
mortgage was a subsisting encumbrance up- 
•on the distillery premises. That the assessor 
■of that district did not require of Hosmer 
nor did Hosmer at any time file with the as- 
sessor the written consent of Dempsey, the 
mortgagee, that the premises might be used 
for the purpose of distilling spirits, and stip- 
ulating that the lien of the United States for 
taxes and penalties should have priority over 
said mortgage, and in case of the forfeiture 
of the premises that the title of the same 
should vest in the United States, discharged 
of said mortgage, but that the assessor ap- 
proyed the bond without such written con- 
sent and stipulation filed. That by reason of 
the non-payment of taxes upon spirits dis- 
tilled by Hosmer the collector distrained the 
premises and sold the same, paying said 
mortgage out of ihe proceeds of the sale, and 
hut for this mortgage the proceeds would 
have fully satisfied the claim of the United 
States. 

These facts being admitted by the demur- 
rer of the plaintiff, the question arises, what 
effect upon the liability of the bondsmen does 
this unlawful action of the assessor in ap- 
provuig the bond before all the requirements 
of the statute were fulfilled have? The point 
raised is not a new one, it already having 
been decided by the United States district 
court for the Eastern district of Pennsyl- 
vania, afterwards affirmed by the circuit 
court of the same district in a late case pre- 
senting precisely the same facts. Osborne 
V. U. S. [Case No. 10,599]. It was there held 
that these facts were not sufficient to bar 
the right of the plaintiff to recover on the 
bond; that a government security could not 
be imperilled or destroyed by the laches of 
one of its officers or agents. U. S. v. Kirk- 
patrick, 9 Wheat. [22 U. S.] 720; U. S. v. 
Van Zandt, 11 Wheat. [24 U. S.] 184; Dox 
V. Postmaster General, 1 Pet. [26 U. S.] 317. 
The demurrer to the second count of defend- 
ant's answer is therefore sustained. 

The demurrer to the third count of the an- 
swer raises substantially the same question 
under a different state of facts. The defend- 



ants alleged that all the taxes due plaintiflJ 
from Hosmer were assessed on spirits dis- 
tilled by Hosmer, and were a first lien ' on 
said spirits; that the spirits were deposited 
in plaintiff's bonded warehouse and imder 
the sole control of plaintiff's officers; that 
the collector permitted Hosmer to remove 
from the bonded warehouse 5,000 gallons, 
and more than sufficient to pay all the taxes 
chargeable thereon, without first requiring 
payment of these taxes from Hosmer. It is 
sufficient to say that these allegations do not 
constitute a valid defence to the action. 
This count of the answer of the defendants 
simply sets up the laches of an officer of the 
plaintiff, but laches cannot discharge a gov- 
ernment security. This 'principle was early 
established by the supreme court of the 
United. States in U. S. v. Kirkpatrick, 9 
Wheat. [22 U. S.] 720, already referred to. 
In the case Justice Story says: "The gen- 
eral principle is that laches is not imputable 
to the government, and this maxim . . . . 
is founded upon a great public policy. . . . 
The ntmost vigilance would not save the pub- 
lic from the most serious losses if the doc- 
trine of laches can be applied to its transac- 
tions. It would, in effect, work a repeal of 
all its securities." The same doctrine was re- 
asserted in U. S. V. Van Zandt, 11 Wheat. [24 
U. S.] 184. And again in Dox v. Postmaster 
General, 1 Pet. [26 U. S.] 317, where the 
above cases are reviewed and sustained. 

But it was urged by the defendants in the 
argument, that the plaintiff having had in 
its sole possession and custody these spirits, 
the property of Hosmer, with a first and par- 
amount lien on them, and afterwards volun- 
tarily released them, the sureties upon the 
bond are discharged. This might be true if 
the li«i on these spirits could be construed 
to be an original collateral seciurity. But the 
right of the government to take this proper- 
ty in satisfaction of the taxes due on it— 
that is to say, the lien of the government ac- 
crued at a time subsequent to the execution 
and delivery of the bond. The plaintiff had 
no lien on these spirits until the taxes be- 
came due, and the taxes did not become due 
until, long after the bond was given. This 
lien can therefore in no sense be regarded as 
collateral to the bond. There is a broad dis- 
tinction between securities in hand when the 
bond is taken, i. e. collaterals, and securities 
that subsequently come into the possession 
of the obligee. In the former case, a vol- 
untary release of the collateral security 
would discharge the surety. In the latter 
case it would have no effect upon the sure- 
ty's liability. Furthermore, we are of the 
opinion that the lien which the law gives in 
this and similar cases upon the property of 
the distiller, is merely incidental to the bond 
required of him, and is in no sense a col- 
lateral security, which must be retained at 
the hazard of releasing the sureties. 

Demurrer to both defences of defendants' 
answer sustained. 
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Case ISTo. 15,396. 

UNITED STATES v. HOUGHTON. 

[14 Int. Kev. Rec. 126.] 

District Court, D. Massaclinsetts. Oct. 10, 
1871. 

Revenue Laws — Stamp Duties — Selling Un- 
stamped AkT1CI.es — ISDICTMESTS. 

1. This case brings up for decision the ques- 
tions growing out of the indictments found 
against apothecaries for selling and exposing for 
sale certain articles mentioned in Schedule O of 
the act of June, 1864 [13 Stat. 223]. Held, that 
section 169 of this act, as re-enacted by the stat- 
ute of 1866 [14 Stat. 98], refers to section 167, 
since there is nothing else it can refer to, and 
keeps it operative, so that it is not repealed by 
the re-enactment of section 165 in its application 
to persons who sell but do not manufacture, 
even if it be repealed as to manufacturers, 
which is not decided. 

2. Selling and exposing for sale are treated as 
different tmngs throughout the statute, and con- 
gress has omitted to say that persons who are 
not manufacturers shall be liable to penalties 
except in respect to selling without stamps; it 
is hdd, therefore, that the only counts of the in- 
dictment which can be sustained, are those 
which charge actual sales. As the coimts which 
charge sales are within the statute, and all good, 
the demurrer is overruled. 

■ [This was an indictment against S. S. 
Houghton for selling, or exposing for sale, 
unstamped articles, in violation of the rev- 
enue laws. Opinion on demurrer.] 

D. H. Mason, F. W. Hurd, and E. P. Net- 
tleton, for the United States. 
Hillard, Hyde & Dickinson, for defendant. 

LOWELL, District Judge. A large num- 
ber of indictments has been found against 
apothecaries for selling and exposing for 
sale certain articles mentioned in Schedule 
of the act of 30 June, 1864 (13 Stat 301); 
and the questions presented by the demurrer 
in this case arise in all the cases, and have 
been ably and thoroughly argued. Some of 
the points can only be understood by a con- 
stant reference to the very language of the 
several statutes, which must necessarily be 
a little tedious. Section 165 of the act of 
1864 imposed a penalty of $10 since raised to 
$50, on any one who should make, prepare 
and sell, or remove for consumption and sale, 
any of the things on which a stamp duty 
was imposed by Schedule C, without affix- 
ing thereto a stamp denoting the duty. Sec- 
tion 167 imposed a penalty of $100 on every 
manufacturer of the same articles who 
should sell, send out or deliver any such ar- 
ticle before the duty thereon should have 
been fully paid by affixing the proper stamp, 
or who should hide, etc., any such article to 
evade the duty chargeable thereon. Section 
169 was, that any person who should offer 
for sale any of these articles should be deem- 
ed the manufacturer, and (be) subject to 



all the duties, liabilities, and penalties im- 
posed by law in regard to the sale of domes- 
tic articles without the use of the proper 
stamps denoting the duty. The act of March, 
3, 1865 (13 Stat 482), adds "expose for sale,'" 
to "seU" in section 167. The statute of 13- 
July, 1866 (14 Stat. 144), re-enacts sections 
165 and 169 with some amendments, and says- 
nothing about section 167. This indictment 
is founded on sections 169 and 167 taken to- 
gether. The first point taken is that section 
167 is repealed by implication by the re-en- 
actment of section 165, so far as selling is 
concerned; because this section imposes a 
penalty of only $50 on a manufacturer who- 
sells without affixing the stamp, and section. 
167 of the act of 1864 imposes $100 for sub- 
stantially the same offence. I have exer- 
cised my ingenuity in vain to discover any 
difference between the two sections as ap- 
plied to sales by an actual manufacturer. It 
does seem to me that under them he is liable- 
to a different punishment for the same of- 
fence. There are some offences in each sec- 
tion which are not m the other, but the- 
maker of any of these articles who sells it 
without affixing the stamp is to pay $50 by 
the one section and $100 by the other. How 
it is possible to say, with the district attor- 
ney, that one is a non-feasance and the other 
a mal-feasance, , I cannot see, because the- 
supposed acts are precisely similar, and the 
same evidence would prove either offence.. 
These difficulties are equally found in the act 
of 1864, where both sections were enacted to- 
gether, and even as far back as sections 107 
and 109 of the act of July 1, 1862 (12 Stat. 
478, 479). 1 at first thought that they might 
be reconciled by construing the words in sec- 
tion 167 "to evade the duty," etc., as quali- 
fying the whole section, which would make, 
or might make, the veiy difference between 
a careless omission and a wilful default; but 
I am satisfied that those words do not apply 
to the first clause. The section is, that any 
person who shall sell, etc., before the duty 
shall have been fidly paid, or who shall hide, 
etc., the article to evade the duty, shall be 
liable, etc. The argtmient of the attorney 
here is very forcible, that the latter acts are 
equivocal, and need to be characterized by 
an intent, while the former are in themselves 
a breach of the law. Besides, the context 
refers these words more fairly to the last 
clause or member of the sentence. It reads, 
who shall sell, etc., before the duty is paid,, 
—or who shall hide, etc., to evade the duty^ 
and not who shall do two kinds of acts with 
intent to evade duties. The duties are ac- 
tually evaded in the one class of cases; and 
in the other certain acts otiierwise proper 
are qualified by an illegal intent. It seems 
to me, therefore, that sections 165 and 167 
are to some extent inconsistent, and it may 
be that one or the other is repealed or is in- 
valid, so far as the inconsistency exists; but 
there is none such in the case of persons not 
actual manufacturers, because section 165 
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applies only, to those who make and sdl, and 
section 167 construed with section 169 ap- 
plies to all quasi manufacturers as well, who 
sell but do nofmaJie. Section 169 is with- 
out meaning and. void unless it refers to sec- 
tion 167, because it imposes on all sellers in 
respect to gelling the same liabilities as if 
they were manufacturers; but manufactur- 
ers are not liable for mere selling by section 
165. I hold, therefore, that section 169, as 
re-enacted by the statute of 1866, refers to 
section 167, since there is nothing else that 
it can refer to, and keeps it operative, so 
that it is not repealed by the re-enactment of 
section 165 in its application to persons who 
sell but do not manufacture, even if it be re- 
pealed as to manufacturers, which I do not 
decide. One other very important point, 
which was not taken by the defendant, but 
was suggested to me at the argument, is 
this: Section 169, in all the statutes in which 
it appears, including the last (14 Stat. 144), 
makes persons who seU, etc., quasi manufac- 
turers and subject to the duties, liabilities, 
and penalties imposed by law in regard to 
the sale of domestic articles without the use 
of the stamps, etc. It does not say in terms 
that they shall be liable for exposing for 
sale, nor for hiding, etc.; nor for removing 
for consumption or sale, nor for taking off 
stamps which have once been affixed. The 
history of the omission is plain enough. It 
arose from the fact that exposing for sale 
formed no part of section 167 until it was 
inserted by the statutes of 1863; and when 
it was inserted, section 169 was not cnanged 
to correspond with the amendment. Now, 
then, it is dear that in 1864 selling in section 
169 meant selling and nothing more, and I 
do not see how it can mean selling and ex- 
posing for sale, any more than it can in- 
clude all the other acts for which manu- 
facturers are liable. Selling and' exposmg 
for sale are treated as difEerent things 
throughout the statute, and congress has 
omitted to say that persons who are not 
manufacturers shall be liable to penalties ex- 
cepting in respect to selling without stamps. 
It woidd be an unreasonable stretch of lan- 
guage to say, imder these circumstances and 
with this history before us, that the words, 
when re-enacted, created offences which did 
not exist before, and which are not within 
the fair scope of the words themselves. 1 
hold, therefore, that the only counts of this 
indictment which can be sustained are those 
which charge actual sales. The objectious 
to these counts will be briefly considered: 
(1) That it is not distinctly and affirmatively 
alleged that the article is subject to a stamp 
duty. I think that this is sufficiently shown 
by the charge that it was an artide men- 
tioned in Schedule of the act of congress, 
etc. (2) That the defendant is not called a 
manufacturer. He is described as a person 
who did offer and expose for sale, which 
makes him liable to the penalty. The word 
manufacturer might perhaps have been used, 



but it would have been equivocal, while the- 
indictment follows the language of the act, 
namely, that one who offers for sale shall be 
liable to the duties, etc., in regard to soling, 
which are imposed by the law. The statute, 
indeed, says that he shall be deemed a man- 
ufacturer, but his status is ascertained by 
the fact that he is one who offers and ex- 
poses those articles for sale, so that when 
he actually sells without a stamp he has in- 
curred the penalty. (3) That Schedule O 
should be referred to with the addition of 
"as amended." This would be so if the ar- 
ticle sold came within the amendment; but 
it does not, and although the article is with- 
in the schedule as amended it is also within 
the original schedule, which has never been 
repealed or re-enacted; for the act of 1866- 
contains no schedule. (4) That the indict- 
ment does not allege that the articles were 
either imported ^ or of foreign or domestic 
manufacture. The argument is, that if ther& 
are any articles in Schedule C that are mere 
natural products of the United States, sec- 
tion 169 would not apply to them. None such 
were pointed out, and I am not aware that 
there are any such; and the language is not 
intended to restrict the operation of the sec- 
tion, but rather to extend it, and means, I 
suppose, simply whether the articles are for- 
eign or domestic, the law assuming that they 
are all manufactures, (6) That the counts 
for selling are bad for duplicity because they 
charge both an offering for sale and a sell- 
ing. This is a misapprehension. There is 
no charge in those counts of offering for sale 
before affixing the stamps; the offering is 
only laid to show that the defendant is with- 
in section 169, and then the sale without 
stamps is charged as the criminal act. 

Though this is hardly a criminal offence, it 
has been decided in the circuit court, with 
my concurrence, that an indictment will lie. 
U. S. V. Abbot [Case No. 14,416]. As the- 
counts which charge sales are within the 
statute, and aU good, the demurrer must be 
overruled. Order accordingly. 



Case No. 15,397. 

TJNITED STATES v. HOUSE AND LOT 
NO. 3 ABATTOIR PLAGE. 

[The case reported under above title in 8 Re- 
porter, 391, and 25 Int. Rev. Rec. 319, is the 
same as Case No. 15,166.] 
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UNITED STATES v. HOUSTON. 

[4 Cranch, 0. O. 261.] i 

Circuit Court, District of Columbia. Nov. Term, 
1832. 

Assault akd Battekt on Membek op Congress- 
— Plea, in Bar — Prior Sentence. 

A conviction and sentence of an individual, not 
a member of congress, by the house of represen- 

1 [Reported by Hon, "William Cranch, Chief 
Judge.] 
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tatives of the United States, for a breach of 
priTilege by assault and battery upon a member 
of the house, for. or on account of words by him 
spoken in the house of representatives, in debate, 
are not a bar to a criminal prosecution by in- 
dictment for the assault and battery. 



GRANCH, Chief Judge (nem. con.) This is 
.an indictment for an assault and battery 
•committed by the defendant [Samuel Hous- 
ton] upon William Stanbery, a member of 
the house of representatives of the United 
States, from the state of Ohio. The de- 
lendant has submitted his case to the couit 
upon the evidence stated on the journal of 
the house of representatives of the United 
States, admitting the fact of the assault 
.and battery, under the circumstances stat- 
ed in that evidence; and. relying upon the 
plea that he has been heretofore convicted 
.and punished for the same offence, by the 
house of representatives. The whole case is 
submitted to the court without argument 
The material facts, as they appear, In the 
•evidence submitted, are substantially these: 
Mr. Stanbery. a member of the house of 
representatives of the United States, from 
the state of Ohio, on the 31st of March, last, 
in debate, in the house, made use of this lan- 
guage: "The superintendent of the Cumber- 
land road is not the only officer who had 
been suffered to continue in office after proof 
of his transgressions had reached the presi- 
-dent. Was the late secretary of war re- 
moved in consequence of bis attempt fraudu- 
lently to give to Governor Houston the con- 
ti-act for Indian rations? I derive my knowl- 
edge of this transaction not from the columns 
•of the Telegraph. The whole affair was 
Imown to me at the time it took place. The 
editor of the Telegraph gives himself too 
much credit for defeating this attempted 
Iraud. I understood that it was In conse- 
-quence of the remonstrances of the delegate 
from Arkansas that the contract was not 
-completed. There is one fact, however, for 
which I am indebted to the Telegraph; and 
that is that the president had full knowledge 
■of the business, and that it did not meet with 
iis disapprobation." The speech was, at the 
request Of one of the editors of the National 
Intelligencer, prepared by Mr. Stanbery for 
the press, and published in that gazette on 
the 2d of April. There does not, however, 
.appear to be any evidence that the fact that 
it was thus prepared for the press by Mr. 
Stanbery was known to the defendant at the 
time of the assault and batteiy mentioned in 
the indictment. On the 4th of April, the de- 
fendant sent to Mr, Stanbery by Mr. Cave 
Johnson, a member of the house, the follow- 
ing letter: 

"Washington City, April 3, 1832. Sir: I 
liave seen some remarks in the National In- 
telligencer of the 2d instant in which you are 
represented to have said: 'Was the late sec- 
retary of war removed ui consequence of his 
.attempt fraudulently to give to Governor 
Houston the contract for Indian rations?' 



[26 Fed. Gas. page 380] 

The object of this note is to ascertain wheth- 
er my name was used by you in debate, and, 
if so, whether your remarks have been cor- 
rectly quoted? As the remaiTis were inserted 
in anticipation of their regular place, I hope 
you will find it convenient to reply without 
delay. I am your most obedient servant, 
Samuel Houston. 

"Hon. William Stanbery, M. 0," 

On the 5th of April, Mr. Creighton, of Ohio, 
at the request of Mr. Stanbery, (having pre- 
viously ascertained that Mr. Johnson was ac- 
quainted with the contents of the letter which 
he had delivered to Mr. Stanbery,) delivered 
to Mr. Johnson the following letter: 

"Hall of Representatives, April 4, 1832, 
Sir: I received this moxning, by your hands, 
a note signed Samuel Houston, quoting from 
the National Intelligencer of the 2d instant, 
a remark made by me in the house. The 
object is to ascertain whether Mr. Hous- 
ton's name was used by me in debate, and 
whether my remarks were correctly quoted. 
I cannot recognize the right of Mr. Houston 
to make this request. Very respectfully 
yours, &e., WilMam Stanbery. 

"The Hon. Cave Johnson." 

This letter was delivered by Jlr. Johnson to 
the defendant in the lobby of the house, be- 
hind the speaker's chair. The defendant was 
much excited by reading it; used very hai-s]! 
epithets in regard to Mr. Stanbery; became 
extremely violent, and said he would whip 
him before he left the house. This language 
he used two or three times; and upon Air. 
Johnson's arguing with him that it would be 
a contempt, he replied that "he would right 
the wrong wherever it was given, even were 
it in the court of Heaven." But finally de- 
sired Mr. Johnson to say to Mr. Stanbery, 
that he would consider what would be the 
proper course for him thereafter to pursue. 

It appears from the evidence that each par- 
ty provided himself with a pair of pistols, 
and a dirk. Indeed it is stated that the de- 
fendant always went armed in that manner, 
and that he declared he would whip Mr. 
Stanbery wherever he could catch him. It 
also appears that Mr. Stanbery expected an 
attack immediately^ after the delivery of his- 
letter to Mr. Johnson. Several days, how- 
ever, having intervened without an attack, it 
seems that Mr. Stanbery was somewhat off 
his guard, when the attack was made, being 
armed only with a single .pistol. The defend- 
ant had no weapon but a walking-cane; 
which is not otherwise described in the evi- 
dence than as being of young hickory. Thus 
armed, the parties met on the Pennsylvania 
avenue, not far from Mr. Stanbery's lodgings, 
(but on the opposite side,) about half a mile 
from the capitol, on the 13th of April, about 
eight o'clock in a moonlight evening. Al- 
though it seems probable, from the evidence, 
that the defendant was desirous of an oppor- 
tunity to attack Mr. Stanbery, yet the meet- 
ing, at that time, seems to ° have been acci- 
dental, and not expected by either party. It 
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appears, however, that the defendant, hav- 
ing given the eane to Mr. Shaw, got it back 
for the purpose, as he said, of chastising Mr. 
Stanhery. The fact of his having the cane 
with him, at the time, seems to justify the 
inference that he had a previous intention to 
make the attack if he should meet him. 
While the defendant was standing on the foot 
pavement, Mr. Stanbery crossed the avenue, 
and as he stepped up on the pavement, the 
defendant asked if that was Mr. Stanbery; 
to which he replied very poUtely, (and bowing 
at the same time,) •'yes sir;" "then," said the 
defendant, "you are the damned rascal," and 
struck him with a stick which he held in his' 
hand. Mr. Stanbery threw up his hands over 
his head, and staggered back. His hat fell 
oS. The defendant continued to follow him 
up, and to strike him. After receiving sev- 
eral severe blows, Mr. Stanbery turned, ap- 
parently to go away. The defendant sprung 
upon him in the rear, (Mr. Stanbery's arms 
hanging down, apparently defenceless,) seiz- 
ed him and attempted to throw him, but was 
not able to do so. Whether Mr, Stanbery ex- 
tricated himself, or the defendant thrust him 
from him, the witness was not able to deter- 
mine; but, as he passed him, the defendant 
struck him and gave him a trip. Mr. Stan- 
bery fell, and the defendant continued to beat 
him while lying on the gi-ound. In this sit-^ 
nation air. Stanbery drew his pistol from his* 
pocket, and attempted to shoot the defendant 
but the pistol did not go off. The defendant 
wrested it from the hand of Mr, Stanbery, 
and continued beating, him until he ceased to 
speak, and laid so still, that the witness 
thought he was badly hurt, or perhaps killed. 
The witness was then about to tell the de- 
fendant to desist, but, without being spoken 
to, he quit, of his own accord. Mr. Stanbery 
then rose. Some altercation passed between 
them. Mr. Stanbeiy asked him why he at- 
tempted to assassinate him in the night. To 
which the defendant replied, that he had not 
attempted to assassinate him, but had chas- 
tised him for having traduced his reputation; 
and to an observation by some other person, 
he answered that if he had offended the law 
. he would answer for what he had done. The 
defendant gave Mr. Stanbery a great many 
blows; and the stick, which did not appear, 
by the sound of the first blows, to be split, 
did appear, by the sound of the subsequent 
blows to have been split during the beating. 
Mr. Stanbery received several violent blows 
on his head; one bone in his left hand was 
fractured; and his left arm was much bruis- 
ed. He also received a severe blow on the 
right arm, at the elbow, and another on the 
back of his right hand. On the day after 
this transaction, Mr. Stanbery addressed a 
letter to the speaker of the house, saying that 
he was waylaid and beaten by the defendant, 
for words spoken in debate; confined to his 
bed, and unable to discharge his duties in the 
htjuse. To this letter was appended Mr. 
Stanbery's aflidavit, verifying the facts. 



The defendant, having been arrested by the 
order of the house, the following interroga- 
tories were propounded to him: (1) Do you 
admit or deny that you assaulted and beat 
the said Stanbery, as he has represented in 
the letter which has been read, a copy of 
which has been delivered to you, by the order 
of the house? (2) Do you ^admit or deny that 
the same assault and beating were done for 
or on account of -words spoken by said Stan- 
bery, in the house of representatives, in de- 
bate? 

1. To the first he answered, as follows r 
The accused denies that he assaulted and beat 
the said Stanbery, as he has represented in 
the letter which he has read. He admits that 
he felt great indignation on reading in the- 
National Intelligencer, remarks there stated 
to have been made on the floor of the house 
of representatives, by the said Stanbery, im- 
puting to the accused, by name, a gross of- 
fence, of which he knows himself to be inno- 
cent, and the dissemination of which, through- 
out the country, by such publication, was evi- 
dently calculated to affect his honor and 
character. Under these circumstances, the ac- 
cused was induced to require of the said Stan- 
bery, in a respectful note, whether the report 
of what he had said was truly set forth in 
the said paper; to which inquiry, thus made,, 
said Stanbery refused to give any answer, "in 
a manner still further to injure the accused. 
The accused admits that he was greatly ex- 
cited by those provocations, and that, under' 
the influence of feelings thus excited, he did,. 
on accidentally meeting the said Stanbery as- 
sault and beat him, the accused being then, 
unarmed with any other weapon than a com- 
mon walk-cane, and believing the said Stan- 
bery to be, as he, in fact, was, armed with, 
pistols. That the meeting took place several 
hours after the adjournment of congress, 
about 8 o'clock in the evening, on the Penn- 
sylvania avenue, and nearly half a mile from, 
the capitol, and on the opposite side of th&- 
avenue from where Mr. Stanbery's boarding- 
house is situated; and, at the time of this- 
oceurrence, he was neither seeking for, nor ex- 
pecting, the said Stanbery. The accused de- 
nies that he intended to commit, or that he- 
believed he was committing, any contempt to- 
wards the house of representatives, or any 
breach of its privileges, or of the privilege or 
any of its members. He denies that the act 
complained of constitutes any such contempt 
or breach of privilege, and is prepared to jus- 
tify his conduct, so far, at least, as the rights- 
and privileges of this house, and its mem-, 
bers, are concerned, by proof. 

2. To the second, he answered: "I consider 
the answer already rendered to the first inter- 
rogatory, as embracing an answer to the sec- 
ond." After examining witnesses, and hear- 
ing the argument of the accused, by his coun- 
sel, the house of representatives, on the 11th 
of May: "Resolved, that Samuel Houston, 
has been guilty of a contempt and violation 
of the privileges of this house." "Resolved,. 



U. S. V. HOUSTON (Case No. 15,398) 



[26 Fed. Gas. page 382] 



that Samtiel Houston be brouglit to tlie bar 
of the house, on Monday nest, at 12 o'clock, 
and be there reprimanded by the speaker, for 
the contempt and violation of the privileges 
of the house, of which he has been guilty, and 
that he be then discharged from the custody 
of the sergeant-at-arms." 

On Monday, the 14th of May, when the ac- 
cused was brought to the bar of the house, 
to hear his sentence, and receive bis repri- 
mand from the speaker, he had leave to pre- 
sent the following paper, which was oraered 
to be entered upon the journal of the house: 
"The accused, now at the bar of the house, 
asks leave respectfully to state, that he un- 
derstandg he is now brought here to receive 
a reprimand from the speaker, in execution 
of the sentence pronounced upon him. Were 
he to submit, in silence, to such a sentence, it 
might imply that he recognized the authority 
of the house to impose it. He cannot consent 
that it shall be thus implied. He considers it 
a mode of punishment unknown to our la.ws, 
and, if not prohibited by the constitution, as 
an 'unusual punishment,' yet, inconsistent 
with the spirit of our institutions, and unht 
to be inflicted upon a free citizen. He thinks 
proper to add, in making this declaration, that 
he has been unwilling further to trouble the 
house; and, although he believes the whole 
proceedings against him, as well as the sen- 
tence he now objects to, unwarranted by the 
constitution of his country, yet circumstances 
may exist to justify or excuse a citizen in de- 
termining, (as he has done on this occasion,) 
to suffer in silent patience, whatever the 
house may think proper to enforce." The 
speaker then proceeded to execute the sen- 
tence of the house, by reprimanding the ac- 
cused; in doing which, he stated the offence 
to be "a violation of the rights and privileges, 
of the house of representatives, in having of- 
fered personal violence to one of its members, 
for words spoken in debate." The accused 
was then conducted from the bar of the house, 
and discharged from the custody of the ser- 
geant-at-arms. 

The first question which arises, in this case, 
is, whether this conviction and judgment of 
the house of representatives are -a bar to the 
present prosecution for an assault and bat- 
tery. Upon the plea of autrefois acquit, or 
autrefois convict, it must appear that the 
crime for which the defendant was fii-st prose- 
cuted, and of which he was convicted or ac- 
quitted, was the same for which he is now 
prosecuted. 1 Chit. Cr. Law, 453. And the 
criterion of identity of crimes, is, whether the 
facts charged in one indictment would have 
been sufficient to justify a conviction and 
judgment upon the other, by the court in 
which the first conviction was had. For, al- 
though the facts charged in the second indict- 
ment constitute a part of the matter neces- 
sary to support the .first, yet. if the facts 
averred in the second indictment are suffi- 
cient, of themselves, to constitute a crime, 
and the first court has not jurisdiction of the 



crime thus charged in the second indict- 
ment, neither a conviction nor an acquittal 
upon the first indictment will be a bar to the 
second. It is true, that, upon an indictment 
for murder, a general acquittal or conviction 
is a bar to a subsequent indictment for man- 
slaughter, upon the same killing. So, an ac- 
quittal or conviction, upon an indictment for 
petit treason, is a bar to a subsequent indict- 
ment for murder. So, ujwn an indictment of 
grand larceny, a general acquittal or convic- 
tion is a bar to a subsequent indictment for 
petit larceny, for the same taking. But the 
reason, in all those cases, is, that the defend- 
ant may, upon the first indictment, be found 
guilty of, and punished by that court for, the 
offence charged in the second. And the rea- 
son why he may be so found guilty and pun- 
ished by that court, upon th« first indictment, 
is, that the nature of the offence is the same, 
and the only difference is in the degree of 
punishment, the court having jurisdiction of 
both. But, in the present case, the house of 
representatives, upon this charge of violating 
the privileges of the house, could not, if 
they had found the accused not guilty of the 
breach of privilege, have proceeded to find 
him guilty of a simple assault and battery, 
and to punish him for that offence. It had 
no jurisdiction of the offence charged in the 
present indictment. It has not assumed any 
such jurisdiction. It has professed to act 
only in vindication of its own privileges; and, ■ 
although the assault and battery were given 
in evidence, as a part of the facts to estab- 
lish the charge of a breach of privilege, it did 
not constitute the offence for which he was 
tried. 

It is unnecessary, in 'this view of the case, 
for this court to give an opinion whether the 
house had jurisdiction, as far as they claimed 
and exercised it. For, if, as the accused eon- 
tended, up to the last moment of his trial, the 
house of representatives had not that juris- 
diction, it is clear that their sentence is no 
bar to the present prosecution; and, if they 
had that jurisdiction, it does not at all inter- 
fere with the jurisdiction of this court, upon 
the charge of a simple assault and battery, 
without the allegation of any fact to justify 
the jurisdiction exercised by the house. The 
opinion, thus expressed by this court, upon 
this part of the ease, is corroborated by that 
of the late Chief Justice Parsons, of Massa- 
chusetts, in the case of Coffin v. Coffin, 4 
Mass. 34, 35. That was an action of slander. 
The defendant pleaded his privilege, as a 
member of the house of representatives of 
Massachusetts, alleging that the words were 
spoken in deliberation in the house. The chief 
justice, in considering the objection of the 
danger of confiicting jurisdictions, said: "I 
consider the house of representatives, not only 
as an integral part of the legislature, and as 
an essential part of the two houses in con- 
vention, but also as a court, having final and 
conclusive cognizance of all matters within 
its jurisdiction, for the purposes for which it 
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-was vested with jurisdiction." "As to con- 
tempts, the house proceeds against the offend- 
er, to punish the contempt Courts of law pro- 
ceed to punish offences against the state, and 
to redress private wrongs." "The same act 
may be a contempt against the house, an of- 
fence against the state, and an injury to an in- 
dividual; and, in all these respects, proceed- 
ings may be had against the offender." See, 
also, Starkie, Sland. & L. 162. "Let me illus- 
trate the subject by supposing a case or two. 
A member is assaulted in tne town in which 
the house is in session, and is cruelly beaten 
for words spoken in the house, in the execu- 
tion of his duty. The house may proceed 
against the assailant for a contempt; and 
cannot the member prosecute him at law for 
damages? And may not the grand jury in- 
dict him for a breach of the peace? And 
neither can the proceedings of a court of law 
control the proceedings of the house; nor can 
the proceedings of the house control the courts 
of law. The judgments of each court, what- 
ever may be the result, can be executed with- 
out any interference. Suppose a public pffi- 
cer indicted for extortion, and, upon trial, ac- 
quitted at law, cannot he afterwards be con- 
victed by the senate on an impeachment? 
Both judgments may be executed without in- 
terference. The power of the senate is cen- 
sorial, and exercised to preserve purity in 
office." 

Upon the whole, this court is of opinion 
that the conviction and judgment of the house 
of representatives, upon the charge of a vio- 
lation of its privileges, is not a bar to the 
present prosecution for the assault and bat- 
tery. The defendant having submitted to the 
court, under the act of Maryland, 1793 (chap- 
ter 57, § 19), has thereby so far admitted the 
offence charged, as to render himself liable 
to the costs of prosecution. The courts of 
Maryland, as well as this court, have always 
considered such a submission as amounting 
to a plea of "guilty," and that nothing re- 
mained for the court to do, but to declare the 
punishment; and, in order to guide the court, 
in its discretion, in cases where the punish- 
ment is discretionary, the court will, in gen- 
eral, examine the witnesses. Instead of do- 
ing this, in the present case, we have been 
referred to the evidence taken on the trial in 
the house of representatives. We have ex- 
amined that evidence, and in making up our 
judgment as to the sentence we shall pro- 
nounce, we have thrown out of view what- 
ever relates to the violation of the privileges 
of the house. We cannot, however, for- 
get the station in life which has been hereto- 
fore occupied by each of the parties; the one 
a representative in congress, and the other 
late governor of one of these United States. 
To such stations we look for examples, not 
only of good order and submission to the laws, 
but of that self-control and government of the 
passions which are necessary to the peace of 



society. The tone given to society, by the ex- 
ample of such men, is highly important, 
whether for good or for ill. If such men can 
indulge their passions with impunity, how 
much more excusable are the ignorant and 
the uneducated. The law, it is true, looks in 
mercy upon the infirmity of human nature; 
but it is only in those cases where the excite- 
ment is sudden, and the act follows the prov- 
ocation, before reason and conscience have 
time to interfere. But when the passions 
have had time to cool, and the party has had 
leisure to consult his judgment and his con- 
science, and he still entertains a cool and de- 
liberate purpose of revenge, that revenge is 
no longer entitled to the name of human in- 
firmity; but, in law, takes the name of malice 
prepense; that malice which converts man- 
slaughter into murder, whatever may have 
been the original provocation. That the de- 
fendant coolly and deliberately meditated the 
kind of revenge that he took, cannot be doubt- 
ed from the evidence, nor that the battery 
was very severe. It is possible that some 
part of the severity of the beating may have 
been .the consequence of a belief of the de- 
fendant, that the party assaulted was armed 
with deadly weapons, and that it was neces- 
sary on the part of the defendant, to be sud- 
den and severe in his attack, to prevent the 
other from using those weapons. And when 
the defendant, in fact, found that the other 
not only had a deadly weapon, but attempted 
to use it with effect, a new and sudden ex- 
citement might have been created, which, 
with the increased belief that the party as- 
saulted had another deadly weapon, might 
have led the defendant to inflict a more se- 
vere battery than he, at first, contemplated; 
and may account for some part of the se- 
verity, without attributing it to the original 
malice. Although the original provocation 
can be no justification of this breach of the 
peace, yet it ought to be taken into considera- 
tion in deciding upon the punishment. We 
have no means of knowing, judicially^ wheth- 
er the charge supposed to be insinuated in 
the speech, be true or false. Fraud is not to 
be presumed; and every man is supposed to 
be innocent, until proved to be guilty. The 
charge, if not true, could not fail to' wound 
the feelings of an innocent man. If the bat- 
tery had taken, place immediately ujMjn the 
first provocation, this consideration would 
have been of more avail. But, as it is, it has 
been allowed all the weight which it ought to 
have. 

Upon' the whole, then, considering the situ- 
ation of the parties, their high standing in 
society, the original provocation, the deliber- 
ate revenge, the great outrage upon the pub- 
lic peace, the severity of the battery, and the 
mitigating circumstances before mentioned, 
the sentence of the court is, that the defend- 
ant, Samuel Houston, pay a fine of five hun- 
dred dollars, and the costs of this prosecution. 
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UNITED STATES t. HOWARD. 

[7 Biss. 56.] 1 

Circuit Court, E. D. Wisconsin, May, 1875. 

Indictment for UNLAWFULiiT "Withholding Pen- 
sion— Kev. St. i 5485— Aqencx— 
What Constitdtes. 

1. In oraer to conrict under this section [Rev. 
St. § 5485], it must be shown by the evidence: 
1st. That the person from whom it is alleged 
that the whole or any part of a pension is wrong- 
fully withheld is a pensioner of the United 
States. 2d. That the amount alleged to be 
wrongfully withheld is the whole or part of a 
pension or claim allowed and due such pensioner 
or claimant. 3d. That the person charged with 
the wrongful withholding was an agent or at- 
torney of the pensioner, instrumental in prose- 
cuting the pensioner's claim for pension, or if not 
an agent or attorney, was a person through 
whose instrumentality the claim was prosecuted. 
4th. That the whole or part of the pension claim 
allowed and due such pensioner or claimant, was 
wrongfully withheld from the pensioner or 
claimant, by such agent or attorney, or other 
person instrumental in prosecuting the claim for 
pension. 

2. The mere fact that a banker or other per- 
son agrees to collect a check paid to a pensioner 
by a pension agent, does not thereby make him 
an agent for the prosecution of the claim for 
the pension, but only an ordinary agent for the 
collection of the cneck, and if the pensioner ac- 
cepts a certificate of deposit, in lieu of the check 
of a pension agent, the ordinary relation of 
debtor and creditor is created. 

Levi Hubbell, for the United States. 
W. B. Felker, for defendant, 

DYER, District Judge (charging jury). It 
is provided "by statute of the United States 
that "any agent or attorney or any other per- 
son instrumental in prosecuting any claim for 
pension * * * who shall wrongfully with- 
hold from a pensionei* or claimant, the whole 
or any part of the pension or claim allowed, 
and due, such pensioner or claimant shall be 
deemed guilty of a high misdemeanor." Rev. 
St. U. S. § 5485. 

The indictment in this case is based upon 
this .provision, and charges that on the 1st 
day of Febmary, 1874, the defendant, Asaph 
H. Howard, was the agent of Mary F. Tuck- 
er, who was a pensioner of the United States, 
and entitled to receive from the United States 
a pension of $518.80; that the defendant un- 
dertook to be instrumental for said Mary P. 
Tucker in prosecuting her claim for said pen- 
sion and collecting the same for her, and did 
prosecute her claim and collect and receive 
said pension for her; and thereupon wrong- 
fully withheld said pension from her; and 
still so wrongfully withholds the same. 

The gist of the offense made pimishable 
by this statute, so far as I have brought the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



statute to your attention, lies in tha wrong- 
ful withholding from a pensioner or claimant 
of the whole or any part of a pension or claim 
allowed and due such pensioner or claimant^ 
by an agent or attorney, or any other person 
instrumental in prosecuting a claim for such 
pension. 

To obtain a conviction under this statute,. 
It must be shown: 1st. That the person from 
"Whom it is alleged that the whole or any 
part of a pension is wrongfully withheld; is 
a pensioner of the United States. 2d. That 
the amount alleged to be wrongfully withheld 
is the whole or part of a pension or claim 
allowed and due such pensioner or claimant, 
3d. That the person charged with the wrong- 
ful withholding was an agent or attorney of 
the pensioner, instrumental in prosecuting the 
pensioner's claim for pension, or if not an 
agent or attorney, was a person through 
•whose instrumentality th^ claim was prose- 
cuted. 4th. That the whole or part of the 
pension or claim allowed and due such pen- 
sioner or claimant, was wrongfully withheld 
from the pensioner or claimant, by such agent 
or attorney, or other person instrumental in 
prosecuting the claim for pension. 

It is claimed on the part of the prosecution, 
that the defendant Howard was the agent of 
the pensioner Mary P. Tucker, and as such 
agent undertook to be instrumental for the 
pensioner in prosecuting her claim for this 
pension and collecting the same; and did 
prosecute the claim and collected and receiv- 
ed the "pension and has wrongfully withheld 
it 

It is however claimed on the part of the de- 
fendant that Mrs. Tucker had received from 
the United States pension agent, a check for 
the amount due her, namely, ?ol8.S0 and 
placed the check in the hands of defendant, 
taking from him in lieu thereof a certificate 
of deposit for the amotmt, less $18.80, paid 
to her by him at the time, and that the cer- 
tificate of deposit was accepted by Mrs. Tuck- 
er in place of the check and as representing 
the proceeds of the cheek deposited in de- 
fendantfs bank. If you find from the evi- 
dence, that Mrs. Tucker exchanged the cheek 
on the Milwaukee bank which she had re- 
ceived from the pension agent, for a certif- 
icate of deposit, and took from the defend- 
ant such certificate, knowing it was a certif- 
icate of deposit, and accepting it as a sub- 
stitute for the check, thereby intending as a 
depositor to rely upon the personal respon- 
sibility of the defendant or his bank, and so 
did not constitute him her agent for the 
prosecution of a claim for pension and for 
the collection of the same, there can be no 
conviction, because in that case the essential 
element of criminal intent would be want- 
ing. If in the transaction Mrs. Tucker made 
herself the voluntary depositor of this check 
with defendant, and knowingly accepted an 
obligation to repay to her the amoimt of it, 
intending to trust to the credit of defendant 
or his bank and to look to him or the bank 
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as the depository of her money, and not as 
an agent or person prosecuting her claim for 
pension and collecting it, then there was cre- 
ated the ordinary relation of debtor and ered-' 
itor, and a criminal prosecution imder this 
statute cannot be sustained. 

The jury, after deliberation upon the ease, 
requested fiurther instructions, and were in- 
structed as follows: 

An agent is a person authorized by another 
person known as a' principal, to transact his 
principal's business, or to' do one or more 
special things for his principal. To consti- 
tute an agency in this ease on the part of the 
defendant, it must be made to appear from 
the evidence, that the defendant 'was author- 
ized and empowered by 5Iary F. Tucker to 
prosecute her claim for pension; and in order 
to convict the defendant upon this indictment 
it must be snown beyopd reasonable doubt, 
that the defendant, while acting as such 
agent in the prosecution of her claim, has 
■ wrongfully withheld from 'the pensioner the 
whole or part of this pension. If you find 
and believe, from all the- evidence in this 
case, that Mrs. Mary F. Tucker, did ask the 
defendant to take from her and collect the 
money on the check which has been exhibit- 
ed here in court, and if the defendant did 
take the check from her and agree to collect 
it for her, he thereby became her agent for 
the collection of the check. But the mere 
fact that he might thereby become her agent 
for the collection of the check, did not con- 
stitute him her agent for the prosecution of 
her claim for a pension. If, therefore, you 
find from the evidence that the defendant 
was merely the agent of Mary F. Tucker for 
the collection of the check which she had re- 
ceived from the United States pension agent, 
and was not her agent for the prosecution of 
her claim for a pension, there can be no con- 
viction upon this indictment. 

Verdict, not guilty. 

Case Wo. 15,401. 

UNITED STATES v. HOWARD. 



[11 InL Rev. Eec. 119.] 
District Court, W. D. Missouri. 



1870. 



Intebnai, Revenue— Distiller's Tax— Who are 
Distillers. 

[It is not only the person or persons who carry 
on the actual work of manufacturing distilled 
spirits, but all persons having an interest in the 
business, or directly aiding in the production of 
spirits, for their use or benefit, who are consid- 
ered distillers imder the internal revenue law, 
and amenable to its provisions.] 

[This was an indictment against Francis 
C. Howard for an alleged violation of inter- 
nal revenue laws,] 

THE COURT charged the jury: ■ 
The defendant, Francis 0. Howard, in the 
first count of the indictment is charged with 
26FED.CiiS.— 25 



being, on the 15th day of January, 1869, a 
distiller, having his place of business in 
Christian county, in the Western district of 
Missouri; and that, as such distiller, he had 
failed to pay the special tax required under 
the revenue law. It is not pretended that he 
paid the tax, or that he intended to pay it, 
but it is denied that he had anything what- 
ever to do with the distillery under con- 
sideration, by which he became liable to a 
tax or a prosecution. The United States 
charges the defendant with being a distiller 
and with haviug failed to comply witli the 
law applicable to that business. Under the 
indictment it is the duty of the government 
to satisfy your minds that the charges made 
are true. It is not necessary, for the pur- 
pose of this case, to define what a distiller is, 
for under the evidence there can he no ques- 
tion as to there being a distilleiy carried on, 
and consequently there must have been one 
or more distillers. It is not only the person 
or persons who cany on the actual work of 
manufacturing distilled spirits, but all per- 
sons having an interest in the business of 
distilling, or directly aiding the production 
of spirits for their use or benefit, who are con- 
sidered distillers under the law, and are 
subject to and amenable to its provisions. 
It is not necessary that the time should be 
proven as alleged in the indictment. If the 
offence has been committed (say for the pur- 
poses of this case) within one year prior to 
the finding of the indictment, the law is sat- 
isfied. The allegation that the offence, if 
any, was committed in Christian county, is 
satisfied by showing that it was in the West- 
ern district of Missouri. 

It has already been said that more than 
one person may be connected with the same 
distillery so as to bi'ing them within the pro- 
visions of the law. The mere fact that a 
party knows that 'the revenue law is violat- 
ed, is not sufficient to make him amenable to 
its penal provisions. However derelict as a 
good citizen a man may be who stands by and 
sees the revenue law violated, yet that of it- 
self is not sufficient to bring him within its 
penal provisions, though it may be a link in 
the chain of evidence leading to the estab- 
lishment of his guilt. In order to find the 
defendant Howard guilty, he must have had 
some interest in the distillery over which 
the controversy is had. If, for instance, he 
had an interest in the mill situate near this 
distillery, and the carrying on of the dis- 
tillery would bring direct benefit to the mill 
in the way of toll, and you shall, in addition 
thereto, find that he had an interest in the 
land on which the distillery was erected, so 
as to give him control of it, he consenting to 
the erection of the distillery, and also find 
that he knew the revenue laws were violated 
by the carrying on of the distillery— these 
facts, when found, may be considered by 
you as tending to establish' such an interest 
in the distillery as wiU bring him under the 
definition of a distiller. 
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The evidence as to the manner in which 
the business of the distillery was carried on, 
the connection the partner of the defendant 
had with it and the mill, the manner in 
which illicitly distilled spirits were carried 
from the still-house to the mill, the barrel 
and keg in which it was put, what the de- 
fendant himself said about the matter, his 
keeping hogs ypon the offal of the mill and 
distillery, are all circumstances carefully to 
be weighed by you in arriving at the conclu- 
sion of the guilt or innocence of the defend- 
ant. You are the exclusive judges of the 
facts and of tlie credibility of the witnesses. 
From the conduct of the latter in court, from 
the relation in which they stand to this ease, 
from their means of knowledge, and from 
the testimony they gave, you must arrive at 
the weight you will attach to their evidence. 
It has already been said that the govern- 
ment must affirmatively show that the law 
has been violated. Your mind must be sat- 
isfied—that is, put beyond that state of un- 
certainty in which it hesitates in coming to 
any conclusion. If, upon considering all the 
facts and circumstances of the case, your 
minds remain in doubt and uncertainty, you 
are to acquit. If you acquit on the first 
count, you will, as a matter of course, on 
all others. If you find for the government, 
you may so find on one or more of the 
counts. 

The jury found a verdict of guilty. A motion 
for new trial was filed by defendant, and is now 
pending. 



Case 'No, 16,40S. 

UNITED STATES v. HOWARD (two cases). 

[1 Sawy. 507: i 13 Int. Rev. Rec. 118.] 

District Court, D. Oregon. March 13, 1871. 

Indictment fok Viola.tion op Internal Reve- 
nue Laivs — Retailing Liquors andTo- 
B.vcco — Billiard Rooms. 

1. An indictment which charges a defendant 
with carrying on the business of a retail liquor 
dealer without payment of a special tax at a 
certain place, continuously between certain 
dates, is sufficient without stating the means or 
circumstances by which he became such retail 
dealer. 

[Cited in U. S. v. Page, Case No. 15,988.] 

2. All persons who deal in tobacco are not lia- 
ble to pay a special tax, and therefore an in- 
dictment which charges that a person was a 
dealer in tobacco without paying the special tas, 
is not sufficient, but the indictment should also 
show that he was such a dealer as is required to 
pay such tax. 

3. A person for the time being in the posses- 
sion and control of a billiard table, in a place or 
building open to the pubhc, is prima facie the 
proprietor of a billiard room, and liable to pay 
the special tax therefor, even if the general prop- 
erty and ultimate control of the table or place, 
or either of them, be in some one else. 

4. An allegation, that a party carried on the 
business of keeping a billiard table in a par- 
ticular building, although unskillful pleading, is 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



equivalent to an allegati<Hi that he kept a bil- 
liard room and was the proprietor thereof. 

[These were two indictments against G. 
B. Howard.] 

John 0. Cartwright, for plaintiff. 

Erasmus D, Shattuck and Richard Wil- 
liams, for defendant 

DEADY, District Judge. On March 9, 
1871, the, grand jury of this district found 
two indictments against the defendant. One 
of them contains one ebunt and the other 
two, and they will be considered as one indict- 
ment with three counts. The first count char- 
ges that the defendant, at Corvallis, Oregon, 
on May 1, 1870, and continuously thenceforth 
to February 14, 1S71, "did exercise and car- 
ry on the business of a retail liquor dealer 
without having paid the special tax" there- 
for, as required by law. 

The second ohe charges, that the defend- 
ant, at the place, and continuously between 
the dates aforesaid, "did exercise and car- 
ry on the business of a dealer in tobacco 
without having paid the special tax" there- 
for; and the third one charges, that the de- 
fendant, at the place, and continuously be- 
tween the dates aforesaid, did "exercise and 
carry on the business and occupation ot 
keeping and running a billiard table, open 
to the public and for the use and accommo- 
dation of the public aforesaid, in a building 
on Second street, without having paid the 
special tax" therefor. 

The defendant demurs to the indictments 
because: (1) Of a misnomer as to his Chris- 
tian name therein; (2) the facts stated do 
not constitute an offense; and, (3) the acts 
constituting the offense are not stated there- 
in. 

Misnomer cannot be taken advantage of 
by demurrer. For aught that appears G. 
B. Howard is the true name of the defend- 
ant. If not, he must so allege by a plea in 
abatement, and at the same time state what 
his name is. This is the course of proceed- 
ing at common law. Under the Code the 
matter is simplified and no objection can be 
taken to an indictment on the ground that 
the defendant is not truly named therein. 
Code Or. 458. If he is misnamed he must 
correct the mistake when called uprin lo 
plead. So far as appears the second and 
third causes of demun-er are substantially 
the same. The difference between is mere- 
ly a verbal one. 

In support of this cause of demurrer it is 
maintained by counsel for defendant, that it 
is not stifficient to allege that the accused 
was engaged in the business of a tobacco 
dealer or retail liquor dealer, but that the 
indictment should also state how or the 
means whereby he became such dealer. That 
a special tax is not required of all dealers 
in tobacco, and that, therefore, it is neces- 
sary to allege in the indictment, not only 
that the defendant was a dealer in tobacco, 
but that he was such a dealer or a dealer un- 
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■der such circumstances as required the pay- 
ment by him of a special tax. THat it does not 
appearfrom the third countthatthe defendant 
was proprietor of a billiard-room, or that 
lie eyen Icept a billiard-room, but only a 
table. 

The provisions of the statutes bearing up- 
on the question are substantially these: Sec- 
tion 73 of the act of June 30, 1864 (13 Stat. 
:24Sy, under which the indictments are found 
provides that: "Any person who shall exer- 
■cise, or carry on any ti-ade, business or pro- 
fession, or do any act hereinafter mention- 
-ed, for the exercising, carrying on or doing 
•of which" a special tax is provided by law, 
without payment thereof, as in that behalf 
required, shall, for every such offense * * « 
be subject to a fine or penalty of not less 
than ten nor more than five hundred dollars. 
And if such person shall be a manufacturer 
•of tobacco, snufif or cigars, or a wholesale 
■or retail dealer in liquors, he shall be further 
liable to imprisonment for a term not less 
than sixty days and not exceeding two 
years." 

By section M of the act of July 20, ISOS 
<15 Stat. 1848), the punishment for retailing 
liquor without payment of the special tax, 
was changed to a fine of not less than ?500 
3ind imprisonment not less than six months 
nor more than two years. By section 59 
of the same act (15 Stat. 150) a special tax 
of $25 was imposed upon retail dealers in 
liquors and $100 upon wholesale dealers. 
This latter section also defines a retail liquor 
dealer to be one who sells or offers for sale 
spirits, wine or malt liquors of any kind, 
jind whose annual sales, including' those of 
^11 other merchandise, do not exceed $25,000. 
By act of March 10, 1869 (16 Stat. 42), this 
definition was amended so as to make any 
one "who sells or offers for sale" spirits, 
■etc., "in less quantities than five gallons 
■at the same time," a retail liquor dealer, 
without regard to the amount of his annual 
sales. 

Ordinai-ily, an indictment should not only 
■contain a certain description of the crime 
of which the defendant is thereby accused, 
but also of those necessary circumstances 
by which it is constituted, so as to identify 
the accusation. But to this general rule 
there are some exceptions. In the ease of 
barretry, or being a common scold, or .keep- 
ing a bawdy-house, where the crime -con- 
sists of a repetition of frequent acts, it is 
sufficient to charge the defendant in general 
as a common barrator, etc. Bouv. Diet, 
verb. "Indictment"; 4 Bac. Abr. 310, 312. 

Now, the first count in' this indictment 
charges the defendant, in the language of 
the statute, with cari-ying on the business of 
a retail liquor dealer at a certain place and 
between certain dates. The circumstances 
which constitute him such a dealer between 
May 1, 1870, and February 14, 1871, may be 
various and oft repeated, but their essential 
character is necessarily implied in this de- 



scription of the offense. One dealer may 
sell spirits, another wine, and another beer; 
the first may sell by the drink, the second by 
the bottle, and the third by the gallon, but 
these are mere accidental differences, and 
in no wise affect the essential and 16gal 
character of the transactions. The material 
circumstance is the sale, or offer to sell, of 
either kind of liquor in any quantity less 
thau five gallons at the same time. The 
identity of the act is sufficiently established 
by the circumstances of time and place. In- 
deed, it is probable that the distinction be- 
tween wholesale and retail dealers is only 
made in the statute for the purpose of grad- 
uating the special tax according to the busi- 
ness of the .dealer, and that it need not be 
noticed in an indictment. Be this as it may, 
there are no circumstances under which any 
one can sell, or offer to sell, distilled spirits. 
Wine or malt liqu6rs, in less quantities than 
vfive gallons at once, without thereby becom- 
ing a retail dealer in liquor, and liable to the 
payment of the special tax in that behalf 
provided. In this respect, I think the indict- 
ment is sufficient. 

, The chai'ge of being a dealer in tobaccd 
without payment of the special tax, as stated 
in the second count, is not a certain de- 
scription of any crime kno,wn to the law, 
for, as I read the statute -upon the subject, 
it is not every one who d^eals in tobacco that 
is required to pay such special taxi For in- 
stance, neither a jjerson whose annual sales 
of tobacco amount "to only $100 or less, un- 
less such person is also a "general retail 
dealer, liquor dealer, or keeper of a hotel, 
inn, tavern or eating house;" nor one who 
deals in leaf tobacco of his own production 
or that of his tenant, received for rent; nor 
one who sells tobacco of his own manufac- 
ture, is liable to a dealer's special tax. 

"An indictment charging a man with nui- 
sance, in respect of a fact which, lawful in 
itself, as the erecting of anjnn, etc., and only 
becomes unlawful from particular circum- 
stances, is insufficient, unless it set forth some 
circumstances that make it unlawful." 4' 
Bac. Abr. 311. So here, the indictment should 
state the particular circumstances necessa- 
ry to make the defendant, being a dealer in 
tobacco, liable to pay the dealers' tax. As 
it is, for all that appears, he may or may 
not have been such a dealer, and therefore it 
is uncertain whether he committed a crime or 
not by the commission of the act charged. 
The demurrer to this count must be sustain- 
ed. . 

The words of a statute need not be fol- 
lowed in describing an offense, but it is suf- 
ficient if an indictment contain terms or ex- 
pressions of substantially equivalent import. 
It is also to be remembered, that these acts 
are parts of a revenue system and that this 
provision is remedial in its nature— intended 
to aid in the collection of a tax— and there- 
fore not to be strictly construed, but other- 
wise. In my judgment, any person who ap- 
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pears to be, or for the time being is, in tlie 
possession and conti-ol of a place or building 
where a billiard table is kept for public use, 
is prima facie the proprietor of a billiard- 
room and liable to pay this special tax; and 
this Is so, although the general property and 
ultimate control of the place and table, or 
either of them, may be in some one else. 

In this view of the matter, I think the 
language of the indictment, although unskill- 
ful, is sufficient An allegation that the de- 
fendant "carried on the business and occu- 
pation of keeping and running u billiard 
table" in a particular building is equivalent 
to an allegation that he carried on the bTisi- 
ness, etc., of keeping a billiard room, and 
that he was, for the time being, the pro- 
prietor thereof. 



Case mo. 15,403. 

UNITED STATES v. HOWARD. 
[3 Sumn. 12.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1837. . 
Indictment— SaRPLUSAQE— Variance— MisxoMER. 

1. Mere surplusage will not vitiate an indict- 
ment, and need not be' established in proof. 

[Cited in Com. v. Brailey, 134 Mass. 529; 
Com. v. Keefe, 7 Gray, 336; Hammons v. 
State (Tes. App.) 16 S. W. 100.] 

2. But no allegation, whether it be necessary 
or unnecessary, more or less particular, which is 
descriptive of the identity of what is legally es- 
sential to the charge in the indictment, can be 
rejected as surplusage, 

[Cited in U. S. v^ Foye, Case No. 15,157; U. 

S. V. Thomas, Id. 16,473.] 
[Cited in brief in State v. Robinson, 39 Me. 

152; Cited in Com. v. Wdlington, i Allen, 

302; Com. t. Gavin, 121 Mass. 5o; Com. 

V. Hartwell, 128 Mass. 419.] 

3. A variance between the indictment and the 
evidence is not material, provided the substance 
of the matter be foimd. 

4. In ease of misnomer, a variance is fatal 
only where there is a misnomer of a party 
whose existence is essential to the ofEence char- 
ged in the indictment, 

5. In an indictment imder the act of congress 
of 1825, c 276, §§ 22, 5 [3 Story's Laws, 1999; 
4 Stat. 115, c. 65J, the ownership of the vessel 
was alleged to be in William Nye and others, 
instead of Willaid Nye and others. Held^ that 
an allegation of the particular ownership is un- 
necessary and immaterial, and that the mis- 
nomer above mentioned is of no consequence; it 
being sufllcient to allege that the owners are 
citizens of the United States. 

[Cited in State v. Kaler, 56 Me. 94.] 

Indictment alleging that the defendant 
[Isaac T. Howai*d], on the 10th of May, 1837, 
"in and on board a certain ship of the said 
United States, called the Moimt Vernon, 
then lying within the jurisdiction of a for- 
eign state or sovereign court, in the Roads 
of St Helena, and out of the jurisdiction of 
any particular state of the said United 
States, the said ship then and there belong- 
ing to David R. Greene, Dennis Wood, Wil- 
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liam Nye, and Clement P. Covell, citizens of 
the said United States, with force and arms,. 
with a dangerous weapon, did commit an as- 
sault upon one William B. Stanton, then and 
there belonging to the company of the said 
ship, and him, the said WiUiam B. Stanton, 
did grievously wound, the said Howard then- 
and there belonging to the company of the 
said ship, to the great damage, &;c. against 
the peace, &c., and contrary to the form of 
the statute, &c." Plea, not guilty. At the- 
trial before the district judge, (Judge Davis,) 
the mate of the ship testified that the name 
of one of the owners of the ship was Wil- 
lard Nye, and not William Nye, as stated in 
the indictment. And it was menti6ned by 
S. D. Parker, (the counsel for the defendant,) 
that the true reading of the ship's register, 
(a copy of which was produced, and in evi- 
dence,) corresponded with the mate's testi- 
mony in that particular, and that the vari- 
ance was fatal. The district judge instruct- 
ed the jury that the asserted variance, if it 
should be sustained by the evidence, should 
be considered by the jury as immaterial, and 
should be disregarded by the jury; and 
that the legal effect of the variance would 
be open for the consideration of the court. 
The jury found the defendant guilty. 

Parker now moved for a new trial, upon, 
the ground of the misdirection, and cited 1 
Chit. Cr. Law, 293, 296; Archb. Cr. Law, 11,- 
117-119; 1 Leach, 351; 2 Leach, 290; Id. 
S90; 1 H. Bl. 49; 1 Camp. 494; 1 East 415. 

Mills, Dist. Atty., cited on the other side, 
2 Russ. ' Crimes, (2d London Ed.) 703, &c.;^ 
Pye's Case, Russ. & R. 9, note; s. c, 2 East 
P. C. pp. 785, 786, c. 16, § 168. 

STORY, Circuit Justice. The present in- 
dictment is fotmded on the act of 1825, c. 
276, §§ 22, 5 [3 Story's Laws, 1999; 4 Stat 
115, c. 65], the 22d section describing the of- 
fence, and the 5th conferring jurisdiction on 
the court to ti-y it The language of the 5th 
section is as follows: "That if any offence _ 
shall be committed on board of any ship or 
vessel belonging to any citizen or citizens of 
the United States, while lying in a port or 
place within the jurisdiction of any foreign, 
state or sovereign, by any person belonging" 
to the company of the ship, &c., on any 
other person belonging to the company of 
the said ship, &c., the same offence shall be 
cognizable and punishable by the proper cir- 
cuit court of the United States, &c., as if the 
said offence had been committed on board of 
the said ship or vessel on the high seas," 
&c. It is apparent therefore, that the objec- 
tion of variance in this case does not apply 
to any words descriptive of the offence char- 
ged in the indictment but solely to the words- 
which state the jurisdiction. It is as clear, 
that it is wholly immaterial who are the 
particular owners of the ship on board of 
which the offence is committed, provided on- 
ly that the ship is owned by citizens of the- 
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United States. Now it is not -disputed that 
tlie Mount Vernon is a ship of the United 
States, and is wholly owned by American 
•citizens. The question then is, whether, as 
the names of the owners are specially set 
forth (although it was wholly unnecessary) 
in this indictment, the variance in the name 
•of Willard Nye, one of those owners, is fatal. 
It will not he found easy to reconcile all" 
rthe eases upon the subject of variance, either 
in civil or in criminal causes. In the latter 
the authorities are not always in harmony, 
•even where the same circumstances have oc- 
-curred. There are, however, some princi- 
ples which will guide us in arriving at a 
•correct conclusion; arid as these principles 
will be found well laid down by Mr. Russell, 
in his work on Crimes and Misdemeanors, 
(pages 7(Wr-718, c. 4, § 3), with illustrative ex- 
4iriiples, I shall state them from his work, be- 
•cause I find them confirmed by the authori- 
ties cited by him. Two questions generally 
4irise. The first is, what allegations must 
be proved, and what may be disregarded in 
-evidence. The second is, what is sufficient 
proof of allegations, which cannot be disre- 
garded in evidence.- The former includes 
the consideration of what constitutes mere 
.-surplusage, in an indictment; the latter what 
properly constitutes variance. Mere surplus- 
.age will not vitiate an indictment, and need 
not be established in proof. The material 
parts which constitute the offence charged, 
must be stated in the indictment, and they 
jnust be proved in evidence. But allegations 
jiot essential to such a purpose, which might 
be entirely omitted without affecting the 
■charge against the defendant, and without 
•detriment to the indictment, are considered 
4is mere surplusage, and may be disregarded 
in evidence. But no allegation, whether it 
3je necessary or unnecessary, whether it be 
more or less particular, which is descriptive 
•of the identity of that which is legally es- 
sential to the charge in the indictment can 
•ever be rejected as surplusage. The former 
proposition may be illustrated by cases 
which liave actually passed in judgment 
'Thus, where the prisoner was charged with 
robbery near the highway, and the evidence 
jiroved the robbery in a house, it was held 
immaterial; for it was equally a robbeiy 
•ousted of clergy, whether committed near the 
highway or elsewhere. See Summer's Case, 
•2 East, P. C. p. 785, c. 16, § 168; Hex v. 
Wardle, Russ. & R. 9; 2 Russ. Crimes, 705. 
So in Pye's Case, Russ. & R. 9, note; s. c, 
-2 East, P. C. pp. 785, 786, c. 16, § 168, where 
the robbery was charged with being commit- 
ted in the dwelling of A. W. The proof was 
that the robbery was committed in a house, 
'hut it did not appear who was the occupier 
of it; it was held immaterial. So, upon an 
indictment under the statute 8 & 9 Wm. III. 
■c. 6, § 1, for having a die, made of iron and . 
steel, in possession, it was held that, as it 
was immaterial as to the offence, of what the 
■die was made, proof of a die either of iron 



or steel, or both, would satisfy the charge. 
Rex V. Oxford, Russ. & R. 382; Rex v. Phil- 
lips, Russ. & R. 369; 2 Russ. Crimes, 705. 
So an indictment for stealing so much lead 
"belonging to the Rev. G. C. W., and then 
and there fixed to a certain buUding called 
Hernden Church"; it was held that it should 
have been charged only as affixed to the 
church, and that therefore the allegation 
that it belonged to G. 0. W. ought to be re- 
jected as surplusage. Rex v. Hickman, 2 
East, P. C. p. 593, c. 16, § 31. See, also. 
Rex V. Holt, 5 Term R. 446; s. c, 2 I/each, 
593 (676). On the other hand, if a man 
should be charged with stealing a black 
horse, the allegation of color, although un- 
necessary, yet being descriptive of that 
which is material, could not be rejected as 
surplusage. 2 Russ. Crimes, 706. So upon 
an indictment for stealing live tame turkeys, 
the description of live could not be rejected 
as siUTplusage, and proof of stealing dead 
turkeys would • not support the indictment. 
That was so held in Rex v. Edwards, Russ. 
& R. 497. Indeed, in such cases, an acquit- 
tal or conviction on one indictment would 
be no bar to another, for the identity could 
not be averred of the described animal. 

In regard to the other question, what is 
sufficient proof of allegation, which cannot 
be disregarded as evidence, or, in other 
words, what constitutes a material variance 
in proof from the charge in the indictment, 
the general rule is that a variance between 
the indictment and the evidence is not ma- 
terial, provided the substance of the matter 
be found. Hence it is, that even in capital 
offences it is not necessary to prove more 
than the substance of the averment in the 
indictment. Thus, for example, in an in- 
dictment for murder, if it appear that the 
party was killed by a different weapon from 
that described in the indictment, it will still 
piaintain the indictment; as, for example, if 
the wound or killing be alleged to be by a 
sword, and it be proved to be by an axe or 
staff; or is alleged to-be by a wooden staff, 
and it be proved to be with a stone. For in 
aU these cases the substance is , the same, 
the wounding or killing with a ^yeapon. So, 
if the indictment be of a death by one sort 
of poisoning, and it turns out in the evi- 
dence to be by another sort of poisoning, the 
difference is not material; for in each of 
these eases the mode of the death is sub- 
stantially the same, viz. by poisoning* But, 
if the indictment chai'ge a death by poison- 
ing, it will not be supported by the proof of 
a death entirely different, as by shooting, 
starving, or strangling. This doctrine is 
clearly laid down by IVIr. Russell, in his work 
on Crimes (2 Russ. Crimes, 701-712), and by 
Mr. East, in his work on Crown Law (1 East, 
P. C. p. 341, c. 5, § 107). Indeed ^lackalley's 
Case in 9 Coke, 62, 66, ^here the indictment 
specially charged the murder of a sergeant 
at mace, in London upon an arrest, and sup- 
posed that the sheriff made a precept to the 



U. S. V. HOWAKB (Case No. 15,404) 



[26 Fed. Cas. page 390J 



sergeant for the arrest; and upon the evi- 
dence it appeared that there was no such 
precept, but that the sergeant made the ar- 
rest ex officio, at the plaintiff's request, upon 
the entry of the plaint according to the cus- 
tom of the city; the proof was held suffi- 
cient; for the substance of the matter was, 
whether the defendant ijilled an officer in 
the lawful execution of legal process. S. C. 
1 East, P. C. p. 34o, e. 5, § 115; - 2 Russ. 
Crimes, 711. So, in general, if the indict- 
ment charge the offence to he committed in 
a particular place within the county, it is 
not necessary to prove that it was com- 
mitted in that place, or aver that there is 
such a place in the county; but only to prove 
that it was committed within the county. 
See 2 Russ. Crimes, 716, 717. In such a case, 
the place is immaterial, provided it be within 
the county; and it constitutes no part of the 
description ot the offence. So, where an of- 
fence was alleged to be committed on the 
20th of July, in the fourth year- of the reign 
of King George the Fourth (although in fact 
tried in 1820, in the second year of the reign 
of George the Fourth), the judges rejected 
the words "fourth year of," as surplusage, 
and read the indictment as if it stood "on 
the 20th of July, in the reign of King George 
the Fourth"; and held the conviction right. 
Rex V. Gill, Russ. & R. 431, 432. 

In regard to cases of misnomer, it will be 
found, that, in all the cases where the vari- 
ance has been held fatal, it was a misnomer 
of a party whose 3xistence was essential to 
the offence charged in the indictment; as, 
for example, in cases of theft, where the 
property is charged as that of A. it., and it 
turns out, in proof, to be of A. C; or in 
cases of robbery, where the person robbed is 
alleged to be A. B., and it turns out on 
proof to be 0. B. See 2 Russ. Crimes, 707, 
714, 715. 

Now, if we apply the principles here stated ■ 
to the present case, it seems to me clear 
that the variance is not fatal. In the first 
place, the variance, as has been already 
stated, does not occur in the description of 
the offence. It occurs only in the clause 
which confers, or is supposed to confer, juris- 
diction over the offence. Now that jurisdic- 
tion equally exists (as has been already stat- 
ed), whoever are the owners of the ship, pro- 
vided, she belongs to citizens of the United 
States. The allegation of the particular own- 
ership was wholly unnecessary; and is whol- 
ly immaterial. The words in the indictment 
allege the offence to be committed "in and 
on board a ship of the United States, called 
the Mount Vernon." Now under our laws, 
these words, "a ship of the United States," 
have a technical meaning; for the ship reg- 
istry act (Act 1792, c. 45 [1 Story's Laws, 
268; 1 Stat. 287, e. 1]),— and this was a 
registered ship — declares, that no ships, ex- 
cept those which are registered according to 
that act, shall be denominated and deemed 
ships or vessels of the United States, en- 



titled to the benefits and privileges apper- 
taining to such ships or vessels; and it pro- 
ceeds to prescribe, that no ships or vessels,, 
except those which are wholly belonging to- 
citizens, shall be registered. Indirectly 
(though not as it should properly do), the in- 
dictment does contain an allegation of the- 
American character of this ship, so as to 
found the jurisdiction. And if it had stopped 
here, a nice question might have arisen, hovr 
far such an allegation not stating in the 
terms of the act of 1825, c. 276, § 5 [3 Story's- 
Laws, 1999; 4 Stat. 115, e. 65], that the of-^ 
fence was committed on board of a ship or 
vessel belonging to any citizen or citizens of 
the United States, but stating it in the man- 
ner above-cited, would have been sufficient 
to found the jurisdiction, or to sustain the- 
indictment. But the indictment goes on to- 
allege, "the ship then and there belonging"" 
to certain persons (naming them), "citizens: 
of the said United States." Now the sub- 
stance of this allegation is, that aU the own- 
ers of the ship are citizens; and this is 
strictly true, and was established in evi- 
dence. The misnomer is not in any part 
material to the jurisdiction, and the charge 
in its substance was proved so far as it bore 
on the question of jurisdiction. I think the 
names of the owners may be either rejected 
as surplusage; or the variance as to the 
proof was as to a fact purely immaterial. 
Pye's Case, Russ. & R. 9, note; 2 Bast, P. C. 
785, 786; and Mackalley's Case, 9 Coke, 62, 
66, — are far stronger cases of variance. And' 
the variances upon indictments for murder, as- 
to the weapon or other means used to effect 
the crime, are far more striking, as to a dis- 
pensation with exact proofs of circumstances- 
alleged in the indictment. 

Upon the whole, my opinion is, that the mo- 
tion for a new trial ought to be overruled. 

The district judge concurs in this opinion;, 
and, therefore, let the motion be overruled. 
New trial denied. 



Case 'No. 15,404. 

UNITED STATES y. HOWARD et al. 

[3 Wash. G. 0. 340.] i 

Circuit Court, D. Pennsylvania. April Term^. 
1818. 

PiRACr — CONSTRCCTION OF STATUTE — CONFEDER- 
ATING TVITH PlUATES — EVIDENCE. 

1. Indictment for confederacy with pirates^ 
knowing them to be guilty as such. 

2. The crimes of piracy mentioned in the Sth 
section of the act for the punishment of certain, 
crimes, passed April 30, 1790 [1 Stat. 112], are 
such as are committed by citizens of the United 
States, or on board of vessels of the United 
States; and therefore, the 10th and 11th sec- 
tions, as to accessaries, lefev to the acts of piracy 
mentioned in the Sth section. 

[Cited in U."S. v. Kessler, Case No. 15,528.] 

1 [Ori^nally ijublished from the MSS. of Hon^" 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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3. A confederacy by citizens on land, or on 
board of an American vessel, with sea robbers, 
or pirates, by the laws of nations; or the yield- 
ing up of a vessel by a citizen to such pirates, is 
within the provisions of the 8th section of the 
act of congress. 

4. An endeavour by a mariner to corrupt the 
master of the vessel, and to induce him to go 
over to such pirates, is within the provisions of 
the 8th section of the law. 

5. To establish the crime of confederacy, there 
must be some proof of criminal intentions in the 
person charged. 

6. The language of the 12th section of the law 
implies compact and association with the pirates, 
as well in relation to the past, as to the future. 

7. Any intercourse with them, which is cal- 
culated to promote their views, is within the pro- 
visions of the lav. 

Indictment for consulting, combining, con- 
federating, and corresponding, with certain 
pirates, and robbers on the seas, the defend- 
ants [Howard and Beebee], knowing them to 
be guilty of piracy and robbery. 

The material facts in the cause, as acknowl- 
edged by the defendants, (for there was no 
other testimony given to support the indict- 
ment,) was, that on the 10th of July, 1817, the 
defendants, being branch pilots, belonging to 
the Delaware bay and river, spoke a small 
black schooner at sea, about twenty miles 
south of the Capes of Delaware, bound, as 
she said, from New-Orleans to New-York. 
The defendants asked the persons on board, if 
they would accept of some fresh fish, which 
they consented to do, and gave the defend- 
ants, in return, some gin. This was stated by 
other witnesses to be a common occurrence, 
when ships from sea are met with by pilot 
boats, and is considered as a mere interchange 
of civilities. Whilst the defendants were 
alongside of the schooner, the apparent com- 
mander of her offered them 5000 dollars, to 
land them and their effects somewhere on 
the Delaware, which the defendants refused, 
considering the conduct and appearance of 
those pei-sons to be suspicious, and fearing, 
that by acceding to their proposal, they might 
incur the risk of a forfeiture of their boat, 
and expose themselves to a prosecution, which 
might deprive them of their liberty. The de- 
fendants then determined to seek a harbour 
within the Bay of Delaware, on account of 
the weather, which was threatening; and 
taking that course, the black schooner set all 
her sails, and followed the track of the pilot 
boat. The defendants had been previously 
requested to send a pilot on board the schoon- 
er, which they declined doing; but they per- 
mitted her to follow them in, around the 
point of Cape May, where both vessels came 
to anchor. The defendants then went on 
board the schooner, and demanded the usual 
pilotage to which they were entitled, where 
the pilot serves as a guide to a vessel into 
the bay, which was refused; but the com- 
mander of the schooner offered the defend- 
ants sixty dollars for their skiff, to enable 
him to land his crew and cargo. This was 
refused by the defendants, who, having un- 



<»favoui-able suspicions or the persons on board 
of the schooner, determined to have nothing 
to do with them. Those persons then de- 
clared, that they would take the skiff by 
force, which they accomplished; and they 
conveyed themselves, five trunks, and a bag 
of specie, to a small fishing vessel lying at 
some distance from them, which they had 
previously ascertained would receive them and 
their baggage on board, and convey them up 
the Delaware. Before the departiire of those 
men from the schoonei*, they talked of scut- 
tling and sinking her, with such of the cargo 
as remained on board, after the five trunks 
were- sent off. But, upon the representations 
of the defendants, that it would be a pity thus 
to destroy the property, and that it would be 
better to give it to them, they abandoned it 
altogether, leaving the vessel and remaining 
cargo in the defendants' possession. The de- 
fendants immediately set sail with the pilot 
boat and schooner for Lewistown, where they 
arrived on the 11th, and immediately dis- 
closed all the above facts to the revenue ofli- 
cer at that^ port, and stated their claim, 
which they afterwards prosecuted, to the ves- 
sel and cargo as derelict, or for salvage. 

It was contended, by the district attorney, 
that the word "pii-ate," in that part of the 
12th section of the act of congi-ess, for pun- 
ishing certain crimes against the United 
States (vol. 2, Last Ed. 9i), on which this in- 
dictment was framed, ought to be construed 
to mean any "sea robber," according to the 
definition of a pii-ate by the law of nations, 
and ought not to be confined to pirates and 
robbers, as described by the Sth section of 
the above act of congress; and that the evi- 
dence was sufficiently strong, to justify the 
jury in presuming, that the persons on board 
the black schooner were guilty of acts of pi- 
racy under the law of nations; and that the 
defendants knew, or had such reasons for sus- 

■ pecting them of having been guilty of this 
crime, as should have prevented them from" 
having any correspondence with them. He 
contended, lastly, that any kind of corespond- 
ence or intercoui"se with pirates, known by 
the pereon accused to be such, amounts to 
a correspondence within the intent and mean- 
ing of the law; and tliat the vax*ious acts of 
the defendants, in relation to the alleged pi- 
rates, clearly amoimted to such correspond- 
ence. 

The following books were referred to, to 
show who are pirates by the law of nations: 
Bynk. (Dup. Ed.) p. 127, c. 17; 2 Azuni, Mar. 
Law, 350, pt. 2, c. 5, art. 3, § 3; 1 Emei'ig. 
pp. 533-^39, c. 12, § 28; Vatt. Law Nat bk. 
1, c. 19, § 233; 4 Bl. Comm. 71, 72; 3 Chit. 
Cr. Law, 1127; 2 Valin, Comm. bk. 3, pp. 
235-238, tit. 9, arts. 3, 4; The Federalist, No. 
42; [Thirty Hogsheads of Sugar v. Boyle] 9 
Oranch. [13 TJ. S.] 198; U. S. v. Jones [Case . 
No. 15,494], in this court,— to prove that the 
common or civil law, from which a technical 
expression is taken, may be referred to, to 
expound it. He also cited TJ. S. v. Tully [Id. 
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16,545]; TJ. S. v. Ross U.d, 16,196]; U. S. v. 
Hayward [Id. 15,336]. 

Charles J. IngersoU, U. S..Dist Atty. 
Condy & Bead, for defendants. 

The construction of the 12th section of the 
law, given by the district attorney, TP'as con- 
troverted by the counsel for the defendants, 
who insisted, that the words "such piracies," 
referred to such as are declared to be so by 
the Sth section, and these are decided, in 
Palmer's Case [3 Wheat (16 TJ. S.) 610], to be 
confined to robbery, and other acts of piracy 
committed on board of an American vessel. 
That the word "correspond," in the 12th sec- 
tion, should be construed by its associates, 
"combine" and "confederate," to mean an 
agreement to join with the pirate in some 
piratical act: and that the clause is alto- 
gether prospective. They insisted, that there 
was an absence of all evidence, to prove that 
the alleged pirates had committed acts of pi- 
racy or robbery— if they had, that the defend- 
ants did not know it, nor did they in any 
manner confederate or correspond with them, 
within the meaning and intention of the law. 
Cases cited, 2 East, P. C. 796, 797; S Mod. 
74; 4 Bl. Oomm. 72. 

WASHINGTON, Circuit Justice (charging 
jury). The issue which you are to try is, 
whether the defendants are guilty of having 
combined, confederated, and consulted with 
pirates or robbers, knowing them to be guilty 
of any piracy or robbery. Your inquiries will 
consequently embrace the three following 
particulars:— 1st. Had the alleged pirates 
been guilty of any act of piracy or robbery, 
at the time when the correspondence with 
them by the defendants is charged to have 
taken place?— 2d. If so guilty, did the de- 
fendants know that fact?— 3d. Did the de- 
fendants, having this knowledge, consult, cor- 
respond, combine, or confederate with the 
alleged pirates?— Unless you are perfectly sat- 
isfied, from the evidence upon each and all 
of these points, you ought to acquit the de- 
fendants. 

The first inquiry involves the construction 
of the 12th section of the law under which 
the defendants are indicted; and the question 
is, whether the piracies and robberies in- 
tended by that section, are such as are de- 
clared to be so Ifj the Sth section of the 
same law, or such as are defined and pun- 
ished by the law of nations? 

The opinion which has been entertained 
by some persons, that the coui'ts of the Unit- 
ed States might take cognizance of robberies 
and other piracies committed on the high 
seas, by non commissioned sea rovers and 
others, contrary to the general law of nations, 
has never received the countenance of any of 
the courts of the United States. 

A much more doubtful question, however, 
arose upon the construction of the act of con- 
gress, as to this offence, which was finally 
settled by the supreme court, in Palmer's 



Case L3 Wheat. (16 U, S.) 610]. This was, 
whether robbery on the high seas, commit- 
ted on board of a foreign vessel, amounted 
to piracy, within the true intent and mean- 
ing of the Sth section, and was cognizable 
by the courts of the United States? The gen- 
eral and unqualified expressions of that sec- 
tion most undoubtedly covered such a case; 
and yet it seemed difficult to believe, that the 
legislature could have intended to make many 
of the acts of pimcy defined by that section, 
cognizable in an American court. It was, 
upon the whole, decided, that a robbery, com- 
mitted by any person on the high seas, on 
board of a ship belonging exclusively to a 
foreign state, or to the subjects thereof, or 
upon the person of a subject of a foreign 
state, in a vessel belonging exclusively to 
subjects of a foreign state, is not piracy, 
within the true intent and meaning of the 
8th section of that law. Although the of- 
fence of robbery is the only one stated in 
this decision; that being the only offence re- 
ferred to in the question which was adjourn- 
ed to the supreme court; yet there can be 
no doubt but that all the other acts of piracy, 
enumerated in that section, are included with- 
in the same principle. The 10th and 11th 
sections of the law, embrace the cases of ac- 
cessaries before and after the fact; and, con- 
sequently, the offences of these persons must 
partake of the nature of the principal of- 
fences, independent of the word "aforesaid," 
which clearly refers to the piracies enumer- 
ated in the Sth section. We then come to 
the 12th section, upon one clause of which 
this indictment is fovtnded. This section in- 
troduces a new set of offences, amounting 
only to misdemeanors, although they are de- 
clared to amount to piracy and felony, by 
the statute of Geo. I. c. 24, from which this 
section was obviously borrowed, aiany of 
these offences are the offences of principals; 
others, and particularly that for which these 
defendants are indicted, more nearly resem- 
ble those of accessaries. The argument is, 
that, as confederating with pirates is neces- 
sarily accessorial to the princii>al offence, and 
as the accessaries, under the 10th and 11th 
sections, can be guilty of no offence but such 
as is made so by the Sth section, the words 
"such piracies," &c., in the 12th section, must 
find their antecedent in the same section. It 
is very true, that these words have no prop- 
er antecedent in the 12th section, and yet 
we think, that to refer them to the piracies 
stated in a remote section, with which the 
12th section, is in no manner connected, and 
which embraces a different set of offences, 
would be inconsistent with the obvious in- 
tention of the legislature, as well as with cor- 
rect grammatical construction. The 10th and 
11th sections, as before observed, refer to 
the Sth, not only by express words of refer- 
ence, but because the offences mentioned in 
them are declared to be those of accessaries, 
before and after the fact; and they are, there- 
fore, strictly within the rule accessorius seq- 
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nitur, &c. But tliese reasons do not apply to- 
tlie clause of the 12tli section under consid- 
•eration. Tlie word "such" is not synonymous 
■witli "aforesaid," and has no necessary ref- 
erence to the piracies defined by the 8th sec- 
tion of this act. The decision in Palmer's 
Case, does not require such a construction; — 
if it did, we should not hesitate to give it. 
That case decides, that the act of piracy must 
Tje committed on board of an American Tes- 
sel; and, upon that principle, we are clear, 
that confederacy with pirates, on board of a 
foreign ship, would not be an ofCence within 
the 12th section. But in this case, the pilot 
boat is an American vessel, and the persons 
on board were citizens of the United States, 
The pirate, with whom the confederacy and 
•correspondence takes place, may, in our opin- 
ion, be any sea robber or pirate, according 
to the general law of nations. Suppose, for 
instance, the captain of an American vessel 
were to yield up his vessel to such a pirate; 
■could it be contended, that it would not be 
within the meaning, as it most unquestiona- 
bly is within the words, of tlie 8th section of 
the law? tJpon the same ground, it appears 
to us, that, if a mariner endeavours to cor- 
rupt the master of an American vessel to go 
■over to, or to confederate with pirates or sea 
Tobbers, whoever they may be, or to trade 
with them, or furnishing them with ammu- 
nition, &c.; or confederating or corresponding 
with them; are all offences within the words, 
^s well as within the intent and meaning of 
the 12th section of this law; the word "such" 
intending to relate, (though very inaccurate- 
ly,) to pirates and robbers before mentioned. 
The question of fact, which you have to de- 
<'ide unde>* this head, is, whether the men 
•on board the schooner were pirates or rob- 
bers, according to the definition which we 
have just given of these words? Of this fact 
there is no positive proof; and what ground 
is there for presuming it? They offered the 
enormous sum of $5000 to be put on shore 
with five trunks.— They afterwards made an 
extravagant ofEer for the defendants' skiff 
for the same purpose. In short, their whole 
conduct was mysterious, and highly suspi- 
■cious. The defendants themselves thought so. 
It was such as might free any person from 
the charge of uneharitableness, who should 
"believe that .they had committed, or intended 
to commit, some crime. But, is the conclu- 
-sion a necessary one, that that crime was pi- 
racy or robbery? We have not the slightest 
information as to the history of these men at 
:any time,— who they were — of what nation; 
— ^nor do we know the national character of 
their vessel; although the evidence, so far 
tis it goes, would lead to the conclusion that 
■she was Spanish. They might have acquired 
the property which they were so anxious -to 
preserve, as well by robbery on land, by cap- 
ture from Spanish subjects on the high seas, 
"under a, commission from the revolutionary 
government of South America, (which would 
not amount to acts of piracy,) as by unau- 



thorized robbery on the high seas. The mas- 
ter of this vessel may have run away with 
the cargo committed to his care, to transport 
from one place to another, which would be no 
offence within the 8th section of the act of 
congress, if the vessel was foreign, nor with- 
in the general law. Or, he may merely have 
intended a breach of the revenue laws of the 
United States, by smuggling his cargo on 
shore. Now, if the conduct of these men was 
equally consistent, whether they had com- 
mitted any one of the above offences, as the 
offence of piracy, it would be carrying the 
doctrine of presumption to an alarming ex- 
tent, for the jury to fix upon any particular 
crime, as that which those persons must have 
committed; and they ought to be perfectly 
satisfied, from the evidence, that the crime 
which these men had committed, (if, indeed, 
you are satisfied that they had committed 
any,) was the precise one of piracy or rob- 
bery, before they can convict them. 

If these men were pirates and robbers, then 
the next inquiry for the jury to make is, 2. 
"Whether the defendants Icnew that fact, at 
the time the alleged correspondence took 
place. Of this fact there is no proof. The 
defendants have never acknowledged that 
they knew, or that they even suspected, that 
these men were pirates; and this prosecu- 
tion is supported altogether upon their own 
confessions. They stated, that they consid- 
ered those persons as being very suspicious 
characters, which they might well do, with- 
out their opinions pointing at any particu- 
lar crime. The refusal of the defendants 
to accept the tempting offer of 5000 dollars, 
to land them with their trunks, and the rea- 
son assigned that they might not only ex- 
pose themselves to prosecution and imprison- 
ment, but to a forfeiture of their vessel;— 
their prompt information to the ofScer of 
the customs, of every circumstance that had 
occurred; and their claim .of the schooner 
and cargo as derelict, or for salvage, together 
with the irreproachable character which they 
are proved to have borne, present a case from 
which the jury may safely infer, that the 
defendants rather suspected those persons 
of an intention to smuggle, than that they 
had committed the crime charged against 
them by this prosecution. At all events, the 
jury ought to be well satisfied, that the de- 
fendants knew that these persons had been 
guilty of piracy. 

The third inquiry for the jury, in case they 
should be against the defendants upon the 
first two points, is, whether they correspond- 
ed, &c,, with those men? The court is in- 
clined to think, that the different expressions 
•used in the clause of the 12th section, on 
which this indictment is founded, mean near- 
ly the same thing. They imply compact and 
association with the pirates, as well in rela^ 
tion to the past, as to future acts. Any inter- 
course with them, however iuefiicient or re- 
mote, which had a reference to the offence 
with which they are chargeable, and which 
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had a tendency, or was intended, in any man- 
ner, to promote their views, is, in the opinion 
of the eomrt, an offence under this section. 
There must be something of criminal inten- 
tion, in the person who confederates and cor- 
responds with the pirates. The correspond- 
ence may be perfectly innocent;— it may be 
for the purpose of bringing the guilty per- 
sons to punishment;— or to dissuade them 
from a further prosecution of their guilty 
practices. To convict the defendants, some- 
thing like a criminal participation must be 
shown. To exemplify these principles, we 
think, that if the schooner had followed the 
pilot boat into Delaware Bay, without any 
agreement or understanding between the par- 
ties, expressed, or implied;— and if the owner 
of the schooner choosing voluntarily to aban- 
don the schooner and the remainder of her 
cargo, the defendants had possessed them- 
selves of the property, and proceeded against 
it for salvage; the defendants would have 
been exempt from any charge of correspond- 
ence, combination, confederacy, or consulting. 
But they agreed, that the schooner might fol- 
low the pilot boat as a guide, and they rati- 
fied this agreement by demanding pilotage. 
They also asked of the alleged pirates, a do- 
nation of the vesser and the remainder of the 
cargo on board, which was acceded to. If 
the jury are satisfied, that the owners of the 
schooner and cargo were pirates, and that 
the defendants knew the fact, we should be 
of opinion, that these acts would amount to 
a correspondence and confederacy, within the 
true intent and meaning of the 12th section of 
the law under CQpsideration. 

The jury found the defendants not guilty. 



UNITED STATES (HOWARD v.). See 
Case No. 6,763. 



Case mo. 15,404a. 

UNITED STATES v. HOWE. 

[12 Cent. Law J. 193.] i 

District Court, W. D. Arkansas. 1881. 

Witnesses— Mbdicai. Experts— Rigut to Fees. 

[A physician cannot lawfully be compelled, 
even in criminal cases, to testify as an expert to 
matters of medical science, against his objection, 
unless first compensated by reasonable fee, as 
for a professional opinion. Refusal to so testify 
is not punishable as a contempt.] 

This was an indictment against Arena 
Howe for the crime of murder. 

Dr. Bennett was called as an expert. Be- 
ing sworn, he refused to testify unless first 
paid a reasonable compensation for giving 
the results of his skill and experience to the 
court and jury, PARKER, District Judge, 
declined to regard this refusal as a contempt 
of court, and held that there was a wide 



distincMon between a witness called to de- 
pose to a matter of opinion depending oil 
his skill in a particular profession or trade, 
and a witness who is called- to depose to- 
facts which he saw. When he has facts- 
within his knowledge, the public have a right 
to those facts, to be used in a court of jus- 
tice in criminal or civil trials; but that the 
skUl and professional experience of a man 
are so far his individual capital and proper- 
ty, that he cannot be compelled to bestow 
them gratuitously upon any party; that nei- 
ther the public, any more than a private per- 
son, have a right to extort services from him 
in the line of his profession or trade, with- 
out adequate compensation; that a physi- 
cian cannot lawfully be compelled to testify 
as an expert to matters of medical science- 
against his objection, unless first compen- 
sated by a reasonable fee, as for a profes- 
sional opinion; and his refusal to testify as- 
to matters of medical science without suelt 
compensation, cannot be punished as a con- 
tempt. 



Case KTo. 15,405. 

UNITED STATES v. HOWELIj et al. 

[4 Wash. C. C. 620; i 2 Am. Lead. Cas. (5th 
Ed.) 419.] 

Circuit Court, D. New Jersey. Oct. Term, 182G. 

Bonds for Patmest op Duties — Release op 
Sureties — Statutory Bonds. 

1. If a creditor, whether the United States or 
an individual, give time to the principal in a, 
bond prior to the breach of the obligation, witli- 
out the consent of the surety, the surety is dis- 
charged, and he may set up the defence at law. 
Aliter, if the time be given after the breach, for 
theft the only remedy of the surety is in equity. 

[Cited in U. S. v. Garlinghouse, Case No. 15,- 
189.] 

[Cited in American Button-Hole, O. & S. JI. 
Go. V. Gumee, 44 Wis. 64. Cited in note to- 
Braman v. Howk, 1 Blackf. 394. Disap- 
proved in Carr v. Howard, S Blackf. 192. 
Cited in Chapman v. JIcGrew, 20 111. 104. 
Disapproved in Dickerson v. Board, 6 Ind. 
131. Cited in Dunham v. Downer, 31 Vt. 
259, 265. Cited in brief in Green v. Lake, 
13 D. C. 170. Cited in Nicholas v. Austin, 
82 Va. 824, 1 S. E. 136; Paine v. Voorhees, 
26 Wis. 531.] 

2. If the law prescribe the terms of a bond 
to be taken, and one be taken variant therefrom, 
it is void, so far at least as it is variant. But 
the officers of government may, without any 
law, take securities from the debtors to the pub- 
lic for what they may owe. 

[Cited in U. S. v. Brown, Case No.- 14,663;. 
U. S. V. Humason, Id. 15,420; U. S. v. 
Mynderse, Id. 15,850.] 

[Cited in brief in Bower v.' Commissioners, 25- 
Pa. St. 70; Cited in Union Wharf v. Mus- 
sey, 48 Me. 311; Inhabitants of Scarborough 
V. Parker, 53 Me. 253; Sooy v. State, 38- 
N. J- Law, 331; State v. Purcell, 31 W. 
Va. 61, 5 S. E. 310; Stovall v. Com., 84 
Va. 24^, 4 S. E. 381.] 



1 [Reprinted by permission.] 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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This was an action of debt on a bond exe- 
cuted by the defendants [Samuel Howell and 
John L. HoweU]. After reciting that cer- 
tain bonds to the United States for the pay- 
ment of duties had been executed by Reeve 
Lewis «fe Co. and Joseph S- Lewis as their 
surety, payable on certain days, which are 
set forth, and that the United States (in 
some of tiie counts, and the secretary of the 
treasury in others), had agreed to extend the 
time of payment of said bonds for one year 
from the day of payment thereof respective- 
ly, the condition of the bond is, that the 
obligors in those bonds shall pay to the col- 
lector the amount thereof, on or before the 
expiration of the said periods of one year 
from those when the same had respectively 
become due according to the tenor of them, 
with interest. Breach, that the obligors in 
those bonds had not paid to the collector the 
amounts of said bonds, on or before the ex- 
piration of one year from the time they had 
respectively become due, &c. Plea, that on 
such a day (after the year when the said 
bonds had become due), the plaintiffs prom- 
ised and agreed with the surviving partner 
of Reeve Lewis & Co. to postpone and defer 
the payment of, and all proceedings at law 
and claims to the payment of all the said 
bonds, for a long time after the said respec- 
tive terms of one year from the periods when 
the same respectively became due, to wit, 
&c. And that in pursuance of said agree- 
ment, the plaintiffs did postpone the pay- 
ment, and all claims and demands for the 
payment thereof, and did allow to the obli- 
gors in said bonds further time for payment 
of said bonds, beyond the said term of one 
year, &c., which said agreement was made 
without the assent, concurrence, or partici- 
pation of the defendants, for which cause 
they say they are discharged from any lia- 
bility to the plaintiffs, &c. General demur- 
rer, and joinder. 

In support of the demurrer it .was con- 
tended by the district attorney, that although 
a new contract between the creditor and the 
principal, by which the former binds him- 
self to extend the time of payment, without 
the consent of the surety, will in general dis- 
charge him, yet that the surety, where he is 
bound by a sealed instrument, can not plead 
this matter at law, and that none of the 
cases go to that extent. He cited the fol- 
lowing cases: 6 Bin. 292; Armstrong v. U. 
S. [Case No. 549]; [U. S. v. Kirkpatrick] 9 
Wheat. [22 U. S.] 736; 2 Southard [5 N. J, 
Law] OSi; 5 Bam, & Aid. 187; Cross v. U. S. 
[Case No. 3,434]; Shep. Touch. 397, 382; 3 
Wils. 352; Cowp. 47; 7 Johns. 332; The Mar- 
garetta [Case No. 9,072]; 17 Johns. 384; 2 
Sohlis. Ch. 560; 3 Teates, 157. 

For the defendant, the following cases 
were cited: [Miller v. Stewart] 9 Wheat [22 
U. S.] 703; 2 Brown, Gh. 578; IS Ves. 20; 
2 Ves. Jr. 540; 2 Johns. Gh. 557; 3 Bos. & 
P. 365; 2 Bos. & P. 62; 1 Bos. & P. 419; 
8 East, 576; 3 Wils. 530; 10 Johns. 180; 2 



Halst. [7 N. J. Law] 89; 3 Halst. [8 N. J. 
Law] 27; Ludlow v, Simmond, 2 N. E. Gas- 
es in Error [2 Gaines, Gas.] 29; [U. S. v. 
Fisher] 2 Cranch [6 U. S.] 358, 380, 398; 2 
Day, 236; 3 Johns. 369; 7 Johns. 339. 

Mr. Elmer, U. S. Dist Atty. 
Mr. Wood, for defendants. 

WASHINGTON, Circuit Justice. The main- 
question in this case is, whether the indul- 
gence granted to the sui-viving partner of 
Reeve Lewis & Co. by the United States, by 
extending the time for the payment of their 
bonds, discharged the defendants, their sure- 
ties, at law? 2 The general principle estab- 
lished by all the cases is, that if the creditor^ 
without the assent of the^ surety, expressly,. 
or tacitly yielded, give time to the principal,, 
by enlarging the credit beyond the period, 
mentioned in the contract, the surety is dis- 
charged. The principle of the decisions is, 
that the surety guaranties the performance- 
by his principal, of a particular contract, and 
engages for nothing more. If, without his- 
consent, that contract be varied by the act 
of the creditor, the surety is not bound by 
the new contract; and by the act of the cred- 
itor, the old one cannot be enforced accord- 
ing to its terms without violating the new 
agreement, which, although not binding oix 
the surety, is so upon the parties to it 

But it is contended by the counsel for the- 
plaintiff, that, since a bond cannot be dis- 
charged at law but by something of equaju 
dignity, it is no clefence to an action upon, 
the bond against the surety, that, by a parol 
agreement with the principal, without the- 
assent of the surety, the creditor has bound, 
himself to enlarge the time of payment stip- 
ulated in the bond; and in support of this 
argument, reliance is placed upon the case or 
Davey v. Prendergrass, 5 Barn. & Aid. 187. 
I entirely agi'ee in the decision of that case,; 
and in the application- of the principle stat- 
ed to it. The undertalang of the surety, if" 
such he may be considered, was, that he 
himself would pay, within one month after- 
demand, such balance, not exceeamg" £500,.^ 
as, upon the settlement of accounts between, 
the plaintiffs and S. P. and J. P., should ap- 
pear to be due from the latter to the former, . 
for coals to be delivered by the plaintiff to- 
those persons. As between the plaintiff and 
the defendant, the latter made himself the 
principal debtor; and it would therefore be 
difficult to state any legal principle upon 
which the defendant could be discharged on 
the ground of the parol agreement between 
the plaintiff and those who, it is possible, 

2 The argument relied upon in support of the- 
demurrer was, that this being the case of a 
surety in a sealed instrument, no contract be- 
tween the obligee and the creditor for extend- 
ing the time of payment, can discharge the^ 
surety at law. To this position the opinion is 
confined, on account of the importance of the- 
question to which it gave rise. 
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were, in relation to the defendant, the prin- 
•cipal debtors; although this was by no means 
obvious from the terms of the defendant's 
■engagement. Indeed the defence could not 
have been maintained at law, even if the 
parol agreement had been made with the de- 
fendant himself, upon the principles of the 
•common law stated by the court 

If, in this case, the court meant to lay it 
•down as law, that a surety in a bond, condi- 
tioned for the payment of money or the 
performance of certain acts by a, third per- 
son, cannot be discharged from his obligation 
■except by some instrument of equal dignity, 
I must be permitted to dissent from such a 
■doctrine, and to maintain that it is insup- 
portable by a single authority. WiU not per- 
formance, in pais, by the principal, discharge 
■the surety? May not the surety, and may 
not even the principal, discharge himself by 
acts in pais, tending to excuse the non-per- 
formance, by showing that it was occasioned 
hy the conduct of the creditor? If this be 
so, (and who can deny it,) where is the legal 
principle which shaU prevent the surety from 
pleading as an excuse for the non-perform- 
ance of his engagement, that the creditor in- 
terfered, and prevented the performance by 
entering into a new contract with the princi- 
pal; by which the performance by him was 
dispensed with, and postponed to a period be- 
yond that mentioned in the contract which the 
surety had guarantied? The question at law 
then is, whether the contract of the sm-ety 
ias, without his consent, been changed by the 
obligee ? If it has, the obligee has, by his own 
4ict, defeated the condition of the surety's 
bond, and consequently discharged him from 
Iiis obligation at law, as well as in equity. 
This leads to the inquiry, whether in the par- 
ticular case in which the surety relies upon 
^ discharge so brought about, the conti-act 
which he bound himself to guaranty, has 
been changed? 

If that contract be. to pay money, or to 
perform a particular act on a particiQar day; 
before which day, the time of payment or 
performance is enlarged by a parol agree- 
ment between the obligee and the principal, 
without the assent of the surety; I hold that 
-the surety is discharged; upon tiie ground 
that the terms of his contract are varied 
without his consent, by the act of the obligee. 
JBut if the new agreement be made after the 
iime for payment or performance has elaps- 
-ed, so that the bond of the surety has be- 
come forfeited, I do not perceive upon what 
legal ground it can be alleged, that the eon- 
tract of the surety has been varied by such 
subsequent agreement. Such an agreement, 
I admit, deprives the surety of his equitable 
right to call upon the creditor to enforce 
payment or performance, and upon his re- 
-fusal to ask the aid of a court of chancery 
to compel the obligee to do so; and since the 
-obligee has, by his subsequent agreement, 
■disabled himself from proceeding against the 



principal; that court will, upon equitable 
principles, relieve the surety, and enjoin pro- 
ceedings at law against him. These appear 
to me to be the principles which are fairly 
to be extracted from the numerous cases up- 
on this subject. The difiEerence between an 
extension of the time by the obligee before 
and after the bond is forfeited, is laid down 
by Lord Eldon in the ease of Rees v. Berring- 
ton, 2 Ves. Jr. 540, and is, I think, founded 
upon principles of law. 

Upon the whole I am of opinion, that since 
the new agreement with the principal debt- 
ors in this case was entered into after the 
time when their debts to the United States 
became due, such an agreement does not at 
law amount to a discharge of the defendants. 
Cro. Eliz. 46. 

It has been made a point whether this 
bond, not being required to be taken by any 
act of congress, is a valid one? My opinion 
upon this point is, that where a statute re- 
quires an official bond to be taken, and pre- 
scribes substantially the terms of it, it must 
conform to the requisitions of the statute, 
and if it go beyond them it is void, so far 
at least as it exceeds those requisitions. 
But I have no doubt that the officers of the 
government may legally take bonds, or other 
sectirities, for debts due to the United States, 
although no act of congress authorises their 
being taken in the particular case. The opin- 
ion given upon these points renders it un- 
necessary to consider the question raised by 
the district attorney, whether the principles 
laid down in deciding the first point can be 
applied to the United States. 

Judgment must be entered upon the demur- 
rer for the United States. 



Case No. 16,406. 

UNITED STATES v. HOWLAND. 

... [2 Cranch, C. C. 508.] i 

Circuit Court, District of Columbia. Nov, 
Term, 1824. 

Bonds fok Duties— A.otions— Evidence. 

1. The United States may maintain indebita- 
tus assumpsit, for duties not bonded. 

[Cited in Stockwell v. U. S., Case No. 13,- 
466.] 

2. The collector's books in the handwriting of 
a deceased clerk, are evidence for the United 
States. 

Indebitatus assumpsit [against Thomas H. 
Howland] for duties not bonded. 

Mr. Fendall, for defendant, contended that 
indebitatus assumpsit would not lie for du- 
ties; and that the collector's books, in the 
handwriting of a deceased clerk, were not 
evidence. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) overruled both objections. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case mo. 15,407. 

UNITED STATES v. HOXIE. 

[1 Paine, 265.] i 

Circuit Court, D. Vermont. Get, 1808. 

TitEASOsr— Resistasoe to Law. 

A resistance of the execution of a law of the 
United States, accompanied with any degree of 
force, if for a private purpose, is not treason. 
To constitute that offence, the object of the 
resistance must be of a public and general char- 
acter. 

LCited in U. S. v. Hanway, Case No. 15,299.] 

This was a trial for treason in levying war 
against the United States. The offence char- 
ged in the indictment was, tliat the prisoner 
[Frederick Hoxie], Tjeing a citizen of the Unit- 
ed States, and intending to oppose the execu- 
tion of the laws thereof, and especially the 
embargo law, on the 13th day of June, 1808, 
at Alburgh, Vermont, assembled with a 
company of sLxty armed men, and resisted 
the collector of the district of Vermont, in 
the execution of the duty of his office, and 
with force and arms, took and rescued from 
his custody a certain raft of timber which 
had been seized by the collector when on its 
■way into Canada, and was then moored and 
guarded by the troops of the United States, 
who were aiding the collector. And that the 
defendant, in further prosecuting the war 
thus levied, and in order more effectually to 
rescue the said raft, in company with the 
rest, fired upon the collector and troops, and 
thereby intimidated them from detahiing and 
keeping possession of the raft: and that the 
defendant with his confederates then took 
the i-aft into Canada. It appeared from the 
testimony of witnesses examined on the trial, 
that one Vandusen had sent .a raft of timber 
from Whitehall to be transported into Can- 
ada, contrary to the provisions of the embar- 
go laws. When it had reached the Isle of 
Mott in Lake Champlain, it was seized by 
the collector of Vermont, and placed in the 
custody of a company of militia. While the 
troops were at some distance from the raft, 
a company of about sixty men hired for the 
purpose, and armed some of them with a 
dozen muskets, and the rest with clubs and 
spike-poles, assembled with the intention of 
rescuing the raft, and if necessary, of making 
prisoners of the troops who guarded it. They 
got possession of the raft, however, without 
any resistance, no one being near it, and pro- 
ceeded on with it towards Canada. In about 
an hour, as the raft passed a point of the 
shore, twenty rods distant, the troops fired 
upon it, and those on the raft returned the 
Are. This firing continued until the raft was 
beyond the reach of musket shot. About one 
hundred shots -were fired from the raft, and 
the balls struck trees on the shore, and the 
shot from shore also struck the raft, but no 
persons were wounded. The firing was in 
earnest and intended for execution. The 

1 [Reported by Elijah Paine, Jr., Esq.] 
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men were to have 800 dollars if they took 
the raft into Canada, but if they did not 
succeed they were to get nothing. At the 
time they took possession of it, the sentinel 
who had been placed over it was a quarter 
of a mile off, and the men wefe told that the 
collector was willing that the raft should be 
taken away, and it was believed that they 
would meet with no opposition.. The prison- 
er was on the raft, firing pretty actively, but 
he was opposed to the proposition which was- 
made in the first instance, to make prisoners- 
of the troops who guarded it. After the raft 
was got into Canada, Vandusen paid off the 
men and they returned home. There was; 
evidence that the prisoner had been engaged- 
in other attempts, to pass the lines with pot- 
ashes, and that he had occasionally talked 
about fighting his way through. But there 
was no evidence that he had ever used force, 
except in this instance, 

D. Fay, U. S. Dist Atty. 
D. Farrand, for the prisoner. 

LIVINGSTON, Circuit Justice (charging^ 
jury), A very solemn and important office 
now devolves on you, no less than that of 
deciding whether a fellow citizen has for- 
feited his life to the laws of his country. It 
is not often that we are called to the dis- 
charge of a more interesting, and at the same 
time, more painful and delicate duty. It 
must, however, whenever it occurs, be met 
with firmness; and, while it is performed 
with all the humanity and caution due to a 
party accused, sight must not be lost of 
those claims which, if a crime has been com- 
mitted, the public hare upon us. The of- 
fence charged in the present instance is that 
of treason. The indictment having been re- 
cently read in your hearing, I will not, at 
this late hour, trouble you with repeating it. 
To this charge, the prisoner has pleaded not 
guilty, and for trial has put himself on a 
jury of his coimtry. Nor will I detain you 
with a recapitulaiion of the facts, as they 
have appeared in evidence, about which 
there is no dispute, and <m which" you are 
now to say, whether the prisoner at the bar 
be guilty of the crime of treason. But, al- 
though there be little, if any, controversy iru 
relation to the facts on which the public 
prosecutor relies, you wUl naturally expect 
some direction from the court, how far, in 
point of law, they support the charge alleged 
in the indictment. This direction, with its 
reasons, the court Will now proceed to give 
you. 

Treason, not only holds a conspicuous, and 
generally the first place in every catalogue 
of crimes, but is almost universally punished 
with death. Government is so high a bless- 
ing, and its preservation and support are so- 
essential to the welfare of every member of 
the body politic, that to attempt its subver- 
sion, has ever been regarded a most aggra- 
vated offence. But, the resentment so nat- 
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xii-ally enkindled against those who are sup- 
posed to aim at the destruction of the only 
■security whieh we enjoy for life, liberty, and^ 
•estate, leads us frequently to include, under 
this high crime, offences greatly inferior in 
turpitude, milch less dangerous in their ef- 
fects, and in every respect, of a different de- 
scription and tendency. To prevent, there- 
fore, as far as possible every abuse by the ex- 
tension of treason to offences, which, in times 
of public agitation, might, by violent or cor- 
rupt constructions, be pretended to belong to 
it, there was inserted in our national com- 
pact, a rule which was to be binding on every 
•department of government. To define and 
provide punishments for other crimes of fed- 
■eral cognizance, is left to congress; but, with 
a jealousy on this subject, which a full knowl- 
edge of the excesses that had so often been 
committed in other coimti'ies by parties con- 
tending for dominion, was well calculated to 
«xcite, no other trust was here reposed. in the 
legislature, than that of prescribing in w^hat 
way treason was to be punished. For its 
•definition, resort was ever to be had to that 
sreat fundamental law, which was to be bind- 
ing at all times; and was not liable to be 
-changed on a sudden emergency, so as to grat- 
ify the vengeance, or promote the views of 
-aspiring or designing men. In the constitu- 
tion we accordingly find this very limited 
<lefinition of it: "Treason against the United 
States, shall consist only in levying war 
jigainst them, or in adhering to their enemies, 
giving them aid and comfort." 

The United States having no public enemy, 
it is only the first branch of this definition 
which will require your attention. With all 
the solicitude which was felt by the framers 
of our constitution to produce ceitainty, and 
to exclude interpretation in a matter so mo- 
mentous, and with all their circumspection to 
4ivoid the use of terms in any degree vague or 
indefinite, cases have already occurred in this 
country, and will, no doubt, again arise, in 
which it will be difficult to say, whether the 
.acts in question, amount to a "levying of 
war," within *he meaning of this instrument. 
Such is the imp&rfection of language, and. so 
limited human foresight, that it is very diffi- 
cult, whatever care be employed, always so 
to describe an offence, as not to leave some 
doubt of the meaning of the legislature, and 
still more so. to anticipate every ease of a 
similar nature, w^hich it might have been 
.proper to provide for. To a system of laws 
so perfect, that Being, who takes in at one 
view, the past, present, and to come, is alone 
competent. When doubts, however, arise, as 
they often must, whether an offence belongs 
to the class assigned to it in the indictment, 
their solution in the first instance devolves on 
the court, whose duty it then is, to give a 
.jury such instructions as it may deem neces- 
sary, for their correct understanding of the 
law. 

Having a constitutional regulation on the 
-subject before us, it may be expected by 



some, that the court will compare with the 
terms of that instrument alone, the facts 
which have appeared in proof, and by such 
test, determine whether the crime of treason 
iias been comm'tted. Were our examination 
thus restricted, it is impossible a moment's 
doubt could be harboured of the true char- 
acter of this transaction. "A levying of war," 
without having recourse to rules of construc- 
tion, or artificial reasoning, would seem to be 
nothing short of the employment, or at least, 
of the embodying of a military force, armed 
and arrayed, in a warlike manner, for the 
purpose of forcibly subverting the govern- 
ment, dismembering the Union, or destroying 
the legislative functions of congress. These 
troops should be so armed, and so directed, 
as to leave no doubt, that the United States, 
or their government, were the immediate ob- 
ject of their attack. 

But, a wider range has been taken at the 
bar- Not only the constitution, but prece- 
dents have been resorted to, to furnish a rule 
for the present case. The court, so far from 
feeling a disposition to find fault with this 
mode of ti'eating the subject, has no objec- 
tion to adopt it, in its remarks to you. It has 
already been observed, that, taking the con- 
stitution as our guide, not a doubt can be en- 
tertained of the prisoner's innocence of trea- 
son. Let us see, then, whether the different 
acts, which in England, or in this country, 
have been regarded as constituting the crime 
of "levying war," will make any difference. 

In taking notice of precedents, set by Brit- 
ish tribunals, the court does not mean to give 
any ' opinion on their binding effect in the 
United States; or discuss a question which 
has been much agitated— whether, by the use 
of these terms, it was intended to adopt the 
technical meaning which they had already re- 
ceived in England: or whether, considering 
treason as a new offence against a newly cre- 
ated government, the constitution on this 
point was to be interpreted by itself, without 
reference to, or with the aid of any common 
law decisions whatever? These questions 
will be left unconsidered— a decision of them 
now not being thought material. For, if the 
court does not greatly err, no construction in 
England, and certainly none in America, has 
yet carried this doctrine the length to which 
we are at present expected to go. 

In the first place, it is well understood, in 
both countries, that war must be actually lev- 
ied, and that no consultation or conspiracy to 
subvert the government, or laws, however 
atrocious the offence, can amount to treason. 
In England, all insurrections to dethrone or 
imprison the king; or, to force him to change 
his measures, or to remove evil counselloi's; 
to attack his troops in opposition to his au- 
thority; to carry off or destroy his stores pro- 
vided for defence of the realm, if done con- 
jointly with and in aid of rebels, or enemies, 
and not only for lucre, or some private, mali- 
cious motive; to hold a castle or fort against 
the king, or his troops, if actual force be 
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used in order to keep possession; to join witli 
rebels freely and voluntarily; to rise for the 
purpose of throwing down by force all en- 
-closures; alter tne established law, or re- 
ligion; to -reduce the general price of vic- 
tuals; to enhance the price of all labour; to 
open all prisons; that is, to effect innovations 
of a public and general concern by an armed 
force, or for any other purpose which usurps 
the government in matters of a public and 
general nature. All . these acts have been 
-deemed "a levying of war." So also have 
insurrections to redress by force national 
grievances; or to reform real or imaginary 
-evils of a public nature, and in which the in- 
surgents had no special interest; or, by In- 
timidation and violence,— as was the case 
with Lord George Gordon, who however was 
-acquitted,— to force the repeal of a law. But, 
when the object of an insurrection is of a 
local or private nature, not having a direct 
tendency to destroy all property and all gov- 
ernment by numbers and armed force, it will 
not amount to treason; and, in these, and 
•other eases that occur, the true criterion is, 
the intention with which the parties assem- 
bled. 

Having thus brought into one view the 
principal cases which, in England, have been 
-iidjudged to amount to levying of war, the 
court will now proceed to the trials which 
have taken place within the United States, 
for treasons of the same description. In 179i, 
an insurrection took place in four of the 
western counties of Pennsylvania, with a 
view of resisting and preventing, by force, 
the execution of certain acts of congress im- 
posing a duty on spirits distilled within the 
United States. In the trial of U. S. v. aiiteh- 
-el [Case No, 15,788], who was indicted for 
treason, before a circuit court of the United 
States, at which Judge Patterson presided, 
the court held, that "to resist or prevent, by 
armed force, the execution of a particular 
act of the United States, is a levying of war 
against the United States, and, consequent- 
ly, treason, within the true meaning of the 
constitution." On the trial of Fries [Case 
No, 5,126], before the same court, in 179S>, 
.for treason, the court (Judge Iredell presid- 
ing,) delivered the same opinion, and Fries 
Avas convicted. When Fries was again tried, 
— a new trial having been granted to him, — 
the -same court, then composed of Judge 
'Chase and Judge Peters, delivered the follow- 
ing opinion: "That an insurrection ov rising 
of any body of people within the United 
States, to attain by force or violence any 
object of a great public nature, or of public 
and general or national concern, is a levy- 
ing of war against the United States." "That 
any such insurrection to resist or to prevent 
by force or violence the execution of any 
•statute of the United States, under any pre- 
tence of its being unequal, burthensome, op- 
pressive, or unconstitutional, is a levying of 
war against the United States, within the 
• constitution." Judge Iredell, in a charge to 



a grand jury, having in view the insurrection 
in Bucks and Northampton, in the state of 
Pennsylvania, thus expresses himself: "If 
the intention be to prevent by force of arms 
the execution of any act of congress alto- 
gether, any forcible opposition calculated to 
cg-rry that intention into effect, is levying 
of war against the United States." 

The only occasion on which the supreme 
court of the United States has delivered any 
opinion on the doctrine of treason was, on the 
return of a habeas corpus, in the Case of 
BoUman [4 Cranch (8 U. S.) 75], who had 
been committed on a charge of tiiat natjire. 
"To constitute this crime," says the court, 
"war must be actually levied against the 
United States, However flagitious may be 
the crime of conspiring to subvert by force 
the government of our country, such con- 
spiracy is not treason. To conspire to levy 
war, and actually to levy war, are distinct 
offences: the first must be brought into 
operation by the assemblage of men for a 
purpose treasonable in itseli, or the fact of 
levying war cannot have been committed." 
"There must," says the court, in another part 
of. its opinion, "be an actual assemblage of 
men, for the purpose of executing a treason- 
able design." And again, "It is more safe, 
as W0ll as more consonant to the principles 
of our constitution, that the crime of trea- 
son should not be extended, by construction, 
to doubtful cases." 

Having now stated the principal decisions 
abroad and at home, on the subject before 
us, let us go back to the indictment, and the 
evidence in support of it, and see 'if it be 
possible to bring the prisoner's case within 
any of those that have been mentioned. The 
offence laid, stripped of its artificial dress, 
and technical appearance, is nothing more 
than the forcible rescuing of a raft from the 
custody of a military guard placed over it 
by a collector. It is impossible, to suppress 
the astonishment which is excited at the at- 
tempt which has been made to convince a 
court and jury of this high criminal juris- 
diction, that, between this and levying of 
war, there is no difference. Can it be se- 
riously thought, that an American jury, with 
the constitution of the United States as a 
guide to their interpretation, or even on the 
cases which have been cited, can be brought, 
by ingrafting construction on construction, 
to leave far behind them, English judges and 
English juries, in their exposition of the 
crime of treason? Gentlemen, they cannot 
perceive the tendency of the doctrine which 
it is now asked of us to sanction. On which 
of the precedents cited do they rely for our 
support, or expect us to decide, that an op- 
position to law, so feeble, so transitory, so 
free from every traitorous intention, so des- 
titute of every appearance of war, and so 
evidently calculated for the sole purpose of 
private gain, was making wai* against the 
United States? In what can we discover 
the treasonable mind, which common sense. 
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as ■well as all tlie autliorities tell us, is of 
tlie very essence of this offence V Can it be 
collected from the employment of ten or 
twelve muskets? Some judges have said, 
how correctly is here of little moment, that 
the quantum of force is immaterial. But, 
when we find it so very small and despicable, 
it furnishes strong evidence of some intent, 
very far short of that of measuring their 
strength with the United States: unless, we 
can believe, that a force, if it deserve that 
name, scarcely competent to the reduction 
of a single family, were meditating hostil- 
ities and rebellion. against a government, de- 
fended by several millions of freemen. But, 
there is no necessity of any forced interpreta- 
tion, to arrive at the real intention of these 
parties. Their conduct shows it to have been 
of a private nature, and that no further vio- 
lence was contemplated, than to smuggle a 
raft which had been seized by the collector, 
and was then lying at a small distance from 
a guard, into Canada; for, they forthwith 
proceeded thither, and having left it a little 
beyond the line, they returned directly to the 
United States, not at the head of an army, 
but peaceably and quietly, each man to his 
own home, not suspecting that they had a 
war on their hands, with any power, and 
least of all with the government of their 
own country. 

Again— Whence is it collected, that their 
intention was to intimidate congress into a 
repeal of the embargo laws, or to resist their 
execution generally? If congress were in 
session, which was not the case» can gentle- 
men seriously believe, that means so inade- 
quate would have been employed for pur- 
, poses which an organized, numerous, and 
well disciplined army would have found it 
difficult to accomplish? If you look at the 
insurrections in 1794, and in 1799. you will be 
struck with the great difference between the 
cases which arose out of those occurrences, 
and the one on which you are now to decide. 
There is hardly a feature of resemblance; 
and yet, you are seriously expected to con- 
demn the prisoner, as a traitor, for forcing 
some lumber from the possession of a col- 
lector, because Atittihel, Vigol, and Fries, 
(who, by the bye, were all pardoned,) were 
convicted as such, for being concerned in 
insurrections, which threatened the existence 
of government, were weU calculated to in- 
timidate the legislature, and for a time ac- 
tually suspended the operation of certain 
laws which were deemed obnoxious in a 
large district of country. 

It roay not be very easy (unless open war 
and the broad face of' rebellion be the cri- 
terion,) to fix the exact boundary between 
treason and some other offences, which par- 
take, more or less, of an opposition to gov- 
ernment. But, difficult as this may be, ev- 
ery one will at once perceive a very wide 
separation, between regular and numerous 
assemblages of men, scattered over a large 
portion of country, under known officers, and 



in every respect armed and marshalled in; 
military and hostile array, for the avowed 
purpose, not only of disturbing and arresting 
the course of public law, in a whole district,, 
by forcibly compelling the officers of gov- 
ernment to resign, but by intimidation and 
violence, of coercing its repeal, and a sud- 
den,, transient, weak, unmilitaiy, and unsys- 
tematized resistance, and that in a solitary 
instance, and for the single object of person- 
al emolimient. As obvious is the distinction, . 
between a large armed force, embodied in 
the heait of our country, with designs inim-" 
ical to government and the laws, assuming 
an attitude of defiance, and opposition to any 
force which might be set against it, and a 
few dozen men, who, 'having committed an 
offence on the very confines of the United 
States, were in the act of flying to another 
governmeht, and whose hostility, such as it 
was, could have no other motive, than that 
of favouriiSg their escape. These cases can- 
not be considered as parallel, without de- 
stroying, at once, every distinction between 
trespasses, riots, and treasons. Not an in- 
stance can be found in England, during a 
period of several hundred years, which have 
elapsed since the statute of treasons, in 
which an act like the present, was deter- 
mined to be treason. 

Has the prisoner, then, it may be asked, 
been guilty of no offence? His conduct, no 
doubt, was highly culpable, and, if the courts 
of the "United States have no common law 
jurisdiction in criminal cases, as some have 
thought, the legislature may declare such acts 
a crime, and assign to it such punishment as 
may be thought proper. It is not very clear, 
indeed, that the offence, which is now digni- 
fied with the name of treason, is not already 
provided for, by an act of congress, which 
punishes the resisting or impeding of any 
officer of the customs, or any person assisting 
him, in the execution of his duty, with a fine 
of four hundred dollars. 

By another act, whoever shall knowingly 
oppose any officer of the United States, in the 
execution of pi-oeess, or shall beat or wound 
him in such service, shall be fined and im- 
prisoned; and, provision is made, by the 
same law, for the punishment of those who, 
by force, rescue a prisoner after or before con- 
viction for a capital crime. It may also be 
remarked, that to kill, a sheriff in the dis- 
charge of his duty, and who is as much 
clothed with the authority of law, as the col- 
lector or his agents were here, whatever be 
the number concerned, or the weapons em- 
ployed, has always been held in England and 
this country, murder, and not treason. 

These laws of congress have been men- 
tioned, and others of a like nature might be 
referred to, to satisfy you, that the legislature 
never supposed an act of this kind treason, 
or they would only have declared its pun- 
ishment; and, although, if it be treason by 
the constitution, no act of congress can make 
it otherwise; still, a legislative understand- 
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ing of tliat instrumrait, if not condusiTe, Is 
entitled to very respectful attention. 

Tlie court, may here again ask, Tvhether it 
be a greater crime to take from the keeping 
of one public officer, where no death ensues, 
a property however valuable, than to force 
from the custody of another, a person whose 
Ufe had been declared to be forfeited to the 
laws of his countiy; or, to kill a sherife in 
the execution of his duty? In all these in- 
stances, the laws are opposed, and in the last 
case, with the aggravation of homicide; but 
as no traitorous intent exists in either, and no 
war is made against the United States, nei- 
ther of them can fall within the meaning of 
treason, 

But as so much stress is laid on the opinions 
of our own judges, whose attention has been 
judicially drawn to a consideration of this 
crime, you wiU bear with me a little longer, 
while I show you how very little ground there 
Is for this reliance, and how dangerous a 
sense you are required to put on these deci- 
sions. Nothing will be more easy than to 
rescue their characters from the reproaches 
which would adhere to them, if they had 
really declared, (for such is the language of 
this prosecution,) that every- opposition to a 
public law, no matter how momentary, how 
slight, in what shape, or for what purpose, 
amounted to treason. Not one of them has 
said any such thing, nor intimated a senti- 
ment of the Icind. Judge Patterson and 
Judge Iredell, who led the way on this occa- 
sion, and of whose valuable services death 
has since deprived their country, were as emi- 
nent for' their abilities, as venerable for their 
erudition, and as much admired and beloved 
for their humanity and virtues, as any men 
that ever ascended the bench of justice; and 
it would be a subject of mournful retrospect 
for them, if such contemplations could now 
employ their thoughts, that the authorities of 
their names should be resorted to, for intro- 
ducing a doctrine which, if here, they would 
resist with aU the energy of talents, and 
weight of character, for which they were both 
illustrious. You are already acquainted with 
the occasions on which these opinions were 
delivered, and have seen how totally the re- 
semblance fails, between them and the one 
Which has called us together. The^e opinions 
have also, in part, been stated to you; but, 
permit me, now, to read other passages, fram 
them, which apply more dU-ectly to the case 
before us. If a statement of facts like the 
present, had been submitted to Judge Iredell, 
and he had been obliged to examine and de- 
cide on them, he could not have expressed 
himself in terms more appropriate, or have 
delivered an opinion more exactly suited to 
them, or more in favour of the prisoner, than 
the one which he gave on the occasion which 
has been already referred to: after describ- 
ing what resistance, and with what intent, 
to a public law, amounted to ti-easort, he pro- 
ceeds,— "But if the intention be merely to de- 
26FED.CAS.— 26 
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feat its operation in a particular instance, or 
through the agency of a particular officer, 
from some private or personal motive, it does 
not amount to the crime of treason. The 
particular motive must be the sole ingredient 
in the case; for, if combined with a general 
view, to obstruct an execution of the act, the 
offence must be deemed treason." The lan- 
guage of Judge Patterson, if not quite as ex- 
plicit, conveys the same meaning. "The pris- 
oner," says he, meaning Vigol, "went to the 
house of two different excise officers, in arms, 
marshalled and arrayed,, and at each place 
committed acts of violence and devastation." 
•"With respect to the intention," he proceeds, 
"there is not, unhappily, the sUghtest possi- 
bility of doubt To suppress the office of ex- 
cise in the fourth survey of Pennsylvania, and 
particularly, in this instance, to compel the 
resignation of the officer, so as to render null 
and void in effect an act Of congress, consti- 
tuted the apparent, the avowed object of the 
insurrection, and of the outrages, which the 
prisoner assisted to commit. Combining 
these facts and these designs, the crime of 
high treason is consummated in the contem- 
plation of the constitution and law of the 
United States." On the trial of aiitchel, the 
same judge observes: "If the object of the 
insurrection was, to suppress the excise office, 
and to prevent the execution of an act of 
congress, by force and intimidation, the of- 
fence, in legal estimation, is high treason. 
The object was of a general nature and of na- 
tional concern." But Judge Chase Is sup- 
posed to have gone further. . This is another 
mistalce. As little support can be derived to 
the prosecution from his opinion, in the Case 
of Fries. That great and truly profound 
lawyer, on the fullest consideration, concur- . 
red in the judgments which had already been 
delivered by two of his associates, and ex- 
presses himself with all the perspicuity, 
strength, and precision, for which he is so 
greatly distinguished. What, in his estima- 
tion, constituted treason, has already been 
seen. You will now hear what he thought of 
a partial opposition to an act of congress, and 
for a private or special pui-pose. On this 
point he is too explicit to be misunderstood; 
and yet, that must have been the case, or this 
prosecution would not have been heard of 
"The court," says he (for Mr. Peters, the dis- 
trict judge, whose high judicial reputation 
adds much to the value of his opinions, con- 
curred with him,) "think, that the assembling 
bodies of men, armed and arrayed in a wai-- 
like manner, for purposes only of a private 
nature, is not treason, although the judges 
and peace officers should be insulted and re- 
sisted, or even great outrages committed to 
the persons and propei-ty of our citizens." 

These learned judges also consider the in- 
tention as the only true guide in ascertaming 
whether certain acts amount to treason, or a 
less offence, and regard the imlversality, or 
generality- of the design, as forming an essen-- 
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tial ingredient in the composition of this 
crime. On this point they thus express them- 
selves: "The true criterion to determine 
whether acts committed are treason, or a less 
offence, (as a riot,) is the guo animo, the peo- 
ple did assemble. When the intention is imi- 
versal or general, as to effect some object of 
a general, public nature, it will be treason, 
and cannot be considered, construed, or re- 
duced, to a riot. The commission of any num- 
ber of felonies, riots, or other misdemeanors, 
cannot alter their nature, so as to make them 
amount to treason And, on tlie other hand, 
if the intention and acts combined amount to 
treason, they cannot be sunk down to felony, 
or riot The hitention with which any acts (as 
felonies, the destruction ot houses, and the like,) 
are done, will show to what class of crimes 
the case belongs." If these opinions are un- 
derstood by the court, and there seems no am- 
biguity or obscurity in either of them, they all, 
in express terms, exclude from the rank of 
treason the facts which compose the present 
offence; and whatever doubts have been and 
are yet entertained, by many professional 
gentlemen of extensive erudition, and exalted 
integrity, of such parts of these opinions as 
brought the cases of the insurgents within 
the constitutional definition of treason, no ob- 
jection ever has, nor perhaps ever will be, 
made to the exceptions, which have been so 
cautiously interwoven into them, for the very 
purpose of preventing their extension to cases 
of this kind. Once disregard these excep- 
tions, and render the constitutional rule as 
flexible or comprehensive as it is now sug- 
gested to be, and prosecutions for treason 
will become as common as indictments for 
petit larcenies, assaults and batteries, or oth- 
er misdemeanors. If every opposition to law 
■ be treason, for very like this is the language 
we have heard, as all offences partake in some 
measure of that quality, who can say how 
many of them will in time become ranged un- 
der the class of treason. Neither you, nor 
the court, can feel any ambition of leading 
the way, in setting a precedent so dangei:ous, 
or one that will in any degree tend to demol- 
ish that barrier which has been raised by the 
constitution against constructive treasons. 

You have been reminded, in the course of 
this trial, that in criminal cases, a jury has 
a right to take upon itself the decision of 
both law and fact. There is no design in the 
comt to dispute this position, or in any de- 
gree to encroach on your prerogatives. The 
trial by jury, whatever doubts may exist as to 
its excellence in civil actions, has uniformly 
received, and is most eminently entitled to 
■ the highest praise, as a mode of determining 
between the public and a party accused. It 
is a subject on which the stores of panegyric 
have been exhausted. Its perpetuity in this 
country is secured by the federal constitution, 
which in this respect, is only a transcript of 
the provisions which had already found a 
place in those of the several states. But 
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while you have this right, the court has also 
its duties to perform. As judges, we are not 
sent here merely to preside at trials, to pre- 
serve order, and to regulate the forms of pro- 
ceeding; we have a mach higher and more 
important trust committed to us: it is our 
right and our duty to expound the law to a 
jury in criminal, as well as civil cases; 
and although it be not denied, that in public 
prosecutions, you may decide contrary to such 
interpretations, it is not too much to say, that 
it is nevertheless yom; duty to pay a very re- 
spectful consideration to every proposition of 
law you may receive from the court Judges 
have ever been regarded as the proper organs 
of law; and when it is recollected that they 
act under the same solemn sanction with 
yourselves, and have the same interest in a 
pure administration of justice, it is not prob- 
able that any motive can exist, intentionally 
to deceive you. And who, may it fairly be 
presumed, generally speaking, wiU be the 
best informed on these subjects? Those 
whose attention has /or many years been 
more or less directed to the jiurisprudence of 
their country, or those whose avocations have 
left littl6 or no leisure for such Inquiries? 
You are not then, to consider as an intru- 
sion, what it would be a dereliction of duty 
in a judge to withhold from you; his opinion 
on the law of every case under consideration. 
You are already apprized of ours on that, on 
which you are now to decide. I have the sat- 
isfaction to say, that tnere is no diversity of 
sentiment between the district judge, with 
whom I have the honour and pleasure of be- 
ing associated, and myself. It is the opinion 
of both of us, that if you believe, which abun- 
dantly appears from the testimony, and seems 
to be conceded on the part of the government, 
that the prisoner, among others, was hired by 
the owner of this raft, for the purpose of 
evading the embargo laws, only in this in- 
stance, and for his own private emolument, 
although it may have been part of the plan 
to use violence, and force were actually em- 
ployed against the collector or his agents to 
accomplish this object, but that this formed 
no link in a conspiracy to resist or impede 
the operation of these laws within the dis- 
trict generally as far as their means enabled 
them, (every attempt to produce proof of 
which has failed,) then the prisoner is not 
guilty of the crime of levying war; for then, 
his case falls most precisely within the re- 
ception which has already been read to you 
from the opinion of .Judge Iredell. The inten- 
tion which all the casts speak of, is not un- 
derstood by the district attorney and the comt 
in the same sense. He seems to consider, 
that if the intention be to oppose a law, no 
matter with what motive, ti'eason is commit- 
ted; whereas, it is the intention with which 
such resistance is made, not the opposition it- 
self, that forms the criterion: otherwise, ev- 
ery wilful oppcsitior to a statute, would nec- 
essarily be a levying of war. With respect 
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to the prisoner's intention it is made out most 
satisfactorily, by every witness that has been 
examined on the part of the public. On this 
point, there -will be, happily for him, no doubt 
in your minds. There is no testimony of his 
eyer having been before, or since, engaged in 
a resistance to these or any other laws. The 
court cannot help thinking that the district at- 
torney must have been greatly defceived in the 
information which was given to him, of the 
prisoner's conduct, and that the proofs on tri- 
al have fallen very far short of his expecta- 
tions, or that you would never have been put 
to the trouble of deciding on this case. But 
as, notwithstanding the discussion which has 
taken place, he seems seriously and sincerely 
to believe treason has been committed, the 
court has thought it a duty to state to you its 
opinions, most explicitly, the other way; so 
that, if any mistake be committed by so great 
an extension of the crime of treason, neither 
of us may be chargeable with it; for, "we 
cannot be too wary," in the language of the 
great and good Lord Hale, "in multiplying 
constructive treasons, for we know not where 
they wiU end." 

The court will now finish its chai-ge. If it 
has been tedious, you will impute it not to a 
desire of trespassing unnecessarily on your 
time, but of guarding you, in a case of very 
genera! concern, against those mistakes which 
the earnestness and eloquence of counsel 
sometimes produce; and although we might 
have been content with stating our opinion on 
the law, in more general terms, we were 
wlUing you should know, that it was not 
merely a speculation of our own, but one 
which we believe to be sanctioned by the 
constitution of om: country; by decisions in 
England; by various judgments of our do- 
mestic tribunals; and, as far as can be col- 
lected from their acts, by the sense of our na- 
tional legislature. 

In addressing you, then, at some length, 
and with all possible plainness, the court have 
felt no other motive than a desire to assist 
you in coming to a correct result on a point 
which, to the honour of this state, has never 
before been a subject of public discussion 
within it. 

The whole case, both law and fact, is now 
committed to you, in the fullest confidence, 
that you will do justice to your country, the 
prisoner, and yourselves. 

Verdict of acquittal. 



Case No. 15,408. 

UNITED STATES v. HOYM. 

[Oscar Hoym was indicted for affixing fraud- 
ulent revenue stamps to boxes of cigars sold by 
him; was tried, convicted, and sentenced to be 
imprisoned for two years at Sing Sing. Thy 
ease is nowhere reported, nor is the opinion 
or charge of th^ court accessible. A newspaper 
account of the trial is contained in 7 Int. Rev. 
Rec.0 69.] 



Case l^o. 15,409. 

UNITED STATES v. HOTT et aL 

[1 Blatchf. 326.] i 

Circuit Court, S. D. New York. Oct Term, 
1848. 

OppiciaIj Bonds — Res 3 odicata — CottATERAit 
Undertakisgs— Equity Suits. 

1. Where a bond, with sureties, was given by 
H. to the government, for the faithful perform- 
ance of his duties as collector of customs, and 
subsequently an additional bond, with a differ- 
ent surety, but with a like i)enalty and condi- 
tion, was given by H., and a judgment was per- 
fected against H. on the latter bond: HelcL, 
in a joint action against the obligors ia the 
former bond, that a plea setting up the judg- 
ment and averring that ia the two actions tie 
plaintiffs sought to recover the same identical 
sum of money and upon the same identical 
breaches of each bond, was not a good plea. 

2. The second bond did not of itself operate 
as a merger or extinguishment of the first, be- 
ing a security of no higher degree. 

[Cited in Re Crawford, Case No. 3,363.] 
[Disapproved in Rockwell v. District Court of 
Lake Co. (Colo. Sup.) 29 Pac. 456.] 

3. The judgment on the second bond could 
not, unless it was followed by satisfaction, have 
any effect on the first bond. 

4. The second bond not having been given in 
satisfaction of the first, and not being between 
the same parties, was collateral to the first 

5. Separate suits may be brought jointly 
against all parties whose names are found on 
different instruments given as collateral secu- 
rity for a principal debt 

This was an action of debt, against Jesse 
Hoyt [impleaded with Robert McJimsey] and 
six other persons, on a bond executed and 
delivered by them to the United States, dat- 
ed November 30th, 1838, in the penalty of 
$200,000, conditioned for the faithful per- 
formance of the duties of said Hojrt as col- 
lector of the port of New York. The decla- 
ration assigned as breaches the neglect and 
refusal of Hoyt to pay over to the plaintiffs 
divers large sums of money belonging to 
them, which were received by him by virtue 
of his office on divers days between the 20th 
of March, 1838, and the 1st of March^ 1841. 
The action was commenced in April, 1841, 
and, after issue joined, the cause was con- 
tinued until the term of the court in October, 
1847, when the defendant Hoyt put in a plea 
puis darrein continuance, setting up that in 
April, 1841, the plaintiffs brought an action 
of debt against him and one Phelps, since 
deceased, in this court, on a bond executed 
and delivered by them to the plaintiffs on 
the 14th of December, 1839, in a like penalty 
and subject to a like condition with said bond 
of" November 30th, 1838; that by that action 
the plaintiffs sought to recover of him and 
said Phelps, (in the language of the plea,) 
"the same identical sum of money as is de- 
manded and sought to be recovered in this 
suit, and upon the same identical breaches 
of the said bond as the breaches assigned up- 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinte'd by permission.] 
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on tlie "bond oyer Tvhereof is annexed to tlie 
plaintiffs' deelaxation in tliis suit;" that on 
tlie 19th of November, 1846, a judgment in 
said action was rendered for the plaintiffs 
agaiQst the defendant Hoyt, with costs; and 
that on the 7th of July, 1847, said Phelps 
died, whereupon said action abated against 
him, and said judgment became and was per- 
fected and rendered operative against the 
defendant Hoyt, and still remained in full 
force and effect. To this plea the plaintiffs 
demurred, and the defendant joined. 

Benjamin F. Butler, U. S. Dist. Atty. 
J. Preseott Hall, for defendant. 

NELSON, Circuit Justice. The defence set 
up in the plea assumes that the second bond 
did not of itself operate as a merger or ex- 
tinguishment of the fii-st, but that the judg- 
ment recovered upon it did. The second, be- 
ing a security of no higher degree than the 
first, of course could not operate as an ex- 
tinguishment of it. Jackson v. Shaffer, 11 
Johns. 513; Andrews v. Smith, 9 Wend. 53. 
And, that a judgment recovered upon it 
would not have that effect, was the vei-y 
point decided ia Drake v. Mitchell, 3 East, 
251. That was an action of covenant against 
three defendants. • The defence was, that 
Mitchell, one of the defendants, had given 
to the plaintiff in satisfaction of the demand, 
his bill of exchange for the amount of it, 
upon which the plaintiff had recovered judg- 
! ment. It was admitted by the counsel, that 
the giving of the bill did not opei-ate as a 
satisfaction of the debt; but it was insisted 
that, by reason of the judgment, the bill had 
become a security of a higher nature, and 
the covenant was thus extinguished. But 
the court held that the judgment operated 
only to extinguish the bill on which the suit 
was brought, not the covenant.' Grose, J., 
observed, that the bUl, not having been ac- 
cepted as a satisfaction for the debt, could 
only operate as a collateral security; and 
that though a judgment had been recovered 
on the bill, yet no satisfaction having been 
produced by it, the plaintiff might still resort 
to his origiaal remedy. And Le Blanc, J., 
remarked, that the giving of another securi- 
ty, which in itself would not operate as an 
extinguishment of the original one, could 
not operate as such by being pursued to judg- 
ment, unless it produced the fruit of a judg- 
ment. So here, the second bond not operat- 
ing of itself as a satisfaction, being a se- 
curity of no higher degree than the first, can- 
not operate as such by being pui-sued to 
judgment. 

The case of Holmes -f. Bell, 3 Man. & G. 
213, bears directly upon this question. It 
was there held, that, where a banker took a 
bond from B., his customer, with security, 
conditioned for the payment of all sums al- 
ready advanced or thereafter to be advanced, 
the bond did not operate as a merger; and 
that a suit would lie against B. for the bal- 



ance of his accoxmt, as upon a debt by sim- 
ple contract Tindal, O. J., observed, that 
the parties to the bond were not the parties 
between whom the original liability arose; 
and that the bond was evidently intended 
only as a collateral security. 

The same principle was decided in the case 
of Bell V. Banks, 3 Man. & G. 258. That was 
an action .upon a promissory note against 
two defendants. The defence was, that one 
of them, at the request of the plaintiff, had 
executed a warrant of attorney to a third 
person, in trust to secure the payment of the 
note, and that it was thereby extinguished. 
The court held that the plaintiff was en- 
titled to recover. Tindal, 0. J., considered 
the case of Drake v. Mitchell as decisive of 
the question. The other judges regarded the 
fact that the new security was between dif- 
ferent parties, as conclusive against the mer- 
ger and that It was intended as collateral. 
These cases, and pthers that might be re- 
ferred to on the same point, are clear au- 
thorities against the defence in this case. 

There is no averment that the second bond 
was accepted in satisfaction of the first, and 
it cannot of itself operate as a satisfaction, 
because it is a security of no higher nature 
than the first; and ft is not made by or be- 
tween the same, but between different par- 
ties. It is, therefore, but a collateral securi- 
ty, and, although it has passed into judg- 
ment, the original security remains unless 
followed by actual payment or satisfaction. 
Ohipman v. Martin, 13 Johns, 240; Davis v. 
Anable, 2 Hill, 339; Day v. Leal, 14 Johns. 
404. 

The second bond being collateral to the 
first, a judgment recovered upon it against 
Hoyt constitutes no bar to a joint action 
against him and his co-obligors upon the 
first; as separate suits may be brought joint- 
ly against all parties whose names are found 
on different instruments given as collateral 
security for the principal debt. Whether the 
obligations entered into in the different in- 
struments given as collateral be joint or 
several, makes no difference, because the 
forms of proceedtag require that they should 
be sued jointly or individually, and the law 
allows the suit to be joint in all cases. Be- 
sides, a judgment upon one collateral instru- 
ment does not work an extinguishment of 
another given for the same debt or duty, any 
more than it works an extinguishment of the 
principal debt The remedies upon the dif- 
ferent instruments are therefore independent 
of each other. 

The averment in the plea, that the plain- 
tiffs seek to recover the same identical sum 
of money in this suit that they sought, to re- 
cover in the other, and upon the identical 
breaches assigned in that is entirely con- 
sistent with the fact that the one secmrity 
was collateral to the other, and does not 
necessarily import an extinguishment. The 
pleader should have gone further, and have 
averred that the one was given and accepted 
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"by the plaintiffs in satisfaction of the other, 
•or that satisfaction had followed the judg- 
ment on the first bond. 

For these reasons, I thinlc the plaintiffs 
a.re entitled to judgment on the demurrer. 

[See Case No. 15,410.] 



Case No. 15,410. 

UNITED STATES v. HOYT et al. 

[1 Blatchf. 332.] i 

■Circuit Court, S, D. New Yorlc. Oct Term, 
1848. 

ASSIQNMEKT FOR BENEFIT OP CllEDJTOltS — OFFI- 
CIAL Bonds— Implied Tijosts. 

1. Where H. made an assignment of his prop- 
erty, m trust to pay any judgment which the 
United States might recover against him and 
the sureties on his official bond as collector of 
■customs, and, after the recovery of such judg- 
ment, the plaintiffs in it filed a bill for an ac- 
count by the trustees and the application of 
the trust funds to the payment of the judg- 
ment: Held^ that a trust in favor of the plain- 
tiffs was created by the assignment by implica- 
tion of law, and that the bill was properly filed. 

2, But, the right of the plaintiffs under the 
implied trust did not attach till the filing of their 
bill, that being their first act in affirmance of the 
trust, and, therefore, the trustees were not 
bound to account to them for any of the trust 
funds that were disposed of prior to that time 
with the consent of the assignor and of the 
sureties. 

In equity. The bill in this ease set forth, 
in substance, that the plaintiffs had recovered 
Ji judgment agamst Jesse Hoyt, for $221,083- 
39, for monies received by him as collector 
of the port of New- York, and for which he 
had neglected to account; that, before the 
recovery ■ of the judgment, Hoyt was the 
•owner of certain real estate and personal 
property, described in the bill, and that, on 
the 9th of March, 1§41, he assigned the same 
to J. Oakley and G. B. Kissam, in trust to 
■convert the same into- money and apply the 
proceeds to the payment of any, judgment 
which the plaintiffs might thereafter recover 
iigainst him and the sureties on his official 
bond. The bill then charged that the assign- 
ment was void as against the plaintiffs, as 
sin inequitable hindrance to the collection of 
their judgment; that the property thus held 
in trust was worth over $25,000; that the 
trustees had received large sums of money 
nnder the trust, but refused to apply them 
to the payment of the judgment, and were 
misappropriating the funds, and devoting 
them to purposes unauthorized by the terms 
of their trust, and, in particular, had paid 
large sums tc the counsel of Hoyt, for eon- 
■ducting his defence to the suit m which the- 
judgment was recovered, whereas those fees 
were not chargeable on the fund, and had 
paid private debts of Hoyt's, which -were not 



1 [Reported by Samuel Blatcliford, iEsg., and 
here reprinted by permission.] 
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charged on the fund; and that the judgment 
■ remained unsatisfied, and the trustees were 
persons of little property. The bill prayed a 
. discovery, an injunction, the appointment of 
a receiver, an accounting by the trustees, and 
the application of the trust funds to the pay- 
ment of the judgment. - Hoyt and the as- 
signees were made defendants. 

The answers admitted the judgment and 
the assignment, and described the property, 
and set forth a statement of receipts and 
payments. 

It appeared in evidence, that before the fil- 
ing of the bill the assignees had paid out of 
the trust funds ?3000 to counsel, as fees for 
defending the suit against Hoyt in which the 
judgment was recovered, and ?650 for the 
services of a clerk, rendered in examining the 
accounts of Hoyt preparatory to the ti-ial in 
the suit. These payments were made with 
the assent of the sureties. 

No serious resistance was made to the ap- 
pointment of a receiver to take charge of the 
trust estate, for the purpose of converting it 
and applying the proceeds towards the pay- 
ment of the judgment, or to the accounting of 
the trustees for the trust fund while in their 
hands. The principal question was whether 
the assignees were bound to account for the 
sums paid to the counsel and the clerk. 

Benjamin F. Butler, U. S; Dist Atty. ' 
liorenzo Hoyt, for defendants. 

NELSON, Circuit Justice. The plaintiffs 
are entitled to charge the assignees as their 
trustees, and to compel the application of the 
property assigned, to the satisfaction of their 
judgment, as the property proceeded from 
the debtor and was designed to be a counter 
security against the demand now in judg- 
ment The assignees did not receive it in 
their own right, but as the means of satisfy- 
ing the debt in question, whenever it should 
become fixed. On these facts, a tmst was 
created by implication of law, which a court 
of equity will execute, either by subjecting 
the property directly to a seizure on execu- 
tion, or by compelling the trustees to dis- 
pose of it under the supervision of the court, 
with a view to the appropriation of its pro- 
ceeds towards the payment of the judgment. 

The conveyance made by Hoyt to the trus- 
tees was a voluntary assignment, to which 
the plaintiffs were neither parties nor privies, 
and was intended as an indemnity to the 
smreties on Hoyf s official bond. It was rev- 
ocable by the assignor, with their assent, at 
least until notice of it had been communi- 
cated to the plaintiffs and they had affirmed 
it Because, where a person without the 
privity of his creditors, and without consid- 
eration, makes a disposition of his property 
as between himself and trustees, for the pay- 
ment of his debts, he is regarded as merely 
directing the mode in which his own prop- 
erty shall be applied for his own benefit, and 
the creditors named in the instrument are 
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named for the purpose of showiBg bow the" 
tnist propertT is to be applied. Hence, tlie 
right of the plaintiffs in this case to seize 
upon the assigned property and appropriate 
it to the satisfaction of their judgment, un- 
der the implied trust in their favor, did not 
attach until the filing of their bill, that being, 
for aught that appears in the pleadings or 
proofs, the first step taken by them in affirm- 
ance of the trust Therefore, any disposition 
of the proceeds made prior to that time with 
the consent of the assignor and of the sure- 
ties was valid, and the proceeds so disposed 
of need not be accounted for by the trustees 
in the settlement of their accounts. 

[See Case No. 15,409.] 



Case Wo. 15,411. 

UNITED STATES v. HUDLAND. 
[5 Cranch. O. G. 309.] i 

Circuit Court, District of Columbia. May 

Term, 1837. 

Witness— Ckoss-Esaminatiox. 

A witness, upon cross-examination, is not to 

be questioned as w any fact, tending to d.isgrace 

him, which th^ party would not be permitted to 

prove aliunde. 

Indictment [agMnst WiUiam Hudland] for 
assault and battery. 

Mr. Semmes, for the defendant, m cross- 
examining John Dixon, a witness for the 
United States, asked him whether he had 
been indicted for treason. 

THE COURT interposed, and said that this 
court, after argument, had lately decided, in 
Washington, that a witness should not, m 
cross-examination, be asked a question as to 
any fact, tending to disgrace him, which the 
party would not be permitted to prove 
aliunde. 

Yerdict, "Not guilty." 



Case K"o. 15,41S. 

UNITED STATES v. HUDSON. 

[1 Hask. 527.] i 

District Court. D. Maine. April, 1874. 

New Trial — Depdtt Marshals— Pkesumptioks 

PROM COMMISSIOK — "IBON CbAD OaTH" — AR- 
REST— BaIL—KESISTING OfPIOEK—INDICTMEST. 

1. A new trial will not be granted because of 
the exclusion of the question by defendants 
counsel to a government witness on cross ex- 
amination, whether he bad not testified to a 
snecific fact on a former trial, when it appears 
that the defendant has not suffered wrong or 
prejudice thereby. 

2 The production of a deputy marshal's com-, 
mission and proof that he was in the perform- 
ance of the duties of his office raises a pre- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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sumption that he bad taken all prerequisite 
oaths required by statute; and a jury is au- 
thorized to so find in the absence of proof to tbe 
contrary- 

3. Proof that the "iron dad oath," reqtiired 
by tiie act of 1862 [12 Stat- 502], had not been 
deposited with the clerk of the district court 
will not negative such presumption, since it 
might lawfully have been deposited elsewhere. 

4 Forty-eight hours is a reasonable time, un- 
der ordinary circumstances, to give a debtor ar- 
rested on execution, within which to procure a 
bond for bis release before committing him to 
prison. 

5 ■ An averment in an indictment for resisting 
an officer, that defenant "did knowingly, wil; 
fully and unlawfully obstruct; resist and oppose 
the officer, sufficientiy states the manner and 
method of the resistance. 

6. In such case, an averment, that tiie exe- 
cution which the officer is attempting to serve 
is in full force, is unnecessary, when that tact 
appears from the description of xt; nor is it nec- 
essary to set out the process in hsee verba. 

Indictment [against Henry Hudson] for re- 
sisting a deputy marshal in the service of an 
execution upon which a verdict of guilty nad 
been rendered. Motion for a new trial for 
misdirection, and that judgment be arrested 
on account of a defective indictment 

Nathan Webb, U. S. Dist Atty. 
Josiah H. Drummond and Josiah Crosby, 
for defendant. 



FOX, District Judge. The defendant, an 
attorney at law, resident at Guilford in the 
county of Piscataquis, having been found 
guilty of obstructing, resisting, and oppress- 
ing one H. A. Head, as a deputy marshal in 
the service of an execution from the district 
court against one Jona. H. Hall, now moves 
for a new trial and also in arrest of judg- 
ment, 

Mr. Head was caUed by the government 
as a witness, and testified that two execu- 
tions were placed in his hands for collection 
by Henry L. Mitchell, the creditor, one being 
against said J. H. Hall and the other against 
his brother Asher Hall, both of whom resid- 
ed in the same house at Sa^vyerviUe, about 
six miles from Guilford; that his instruc- 
tions were, to collect the executions or bring 
the debtors to Bangor, the jail there being 
used for the detention of prisoners resident 
in Piscataquis county, in which no jail is pro- 
vided; that on 14th of January, he went to- 
the Halls', saw Asher and informed him of 
his busine&s; that Asher wished to consult 
with the defendant who was his attorney, 
and the Halls went that evening to Guilford 
and saw defendant; that afterwards the 
same evening he came to the public house 
where the Halls then were; that defendant 
then notified him the Halls had real estate 
which must be taken upon the esecutiona 
and sufileient to satisfy the same, and that 
he was bound to levy upon real estate and 
could not arrest the debtors on the execu- 
tions in such a case; that a written protest 
to this efEect was drawn, up by defendant 
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and signed by the Halls and given to him, 
Head; that defendant then threatened to 
sue and arx'est Head if he should Insist on 
holding the persons of the Hahs upon the 
executions and tailing them to Bangor, and 
thereupon he sta.ted that he should insist on 
his rights, but would go to Bangor lor aa- 
vice; that he did so and again returned to 
Sawyex'vllle on the evening of January 16, 
and told the Halls they must go with him to 
Guilford, which they did; that thereupon a 
complaint and warrant was procured by 
Hudson for the false arrest and imprison- 
ment of the Halls by Head, which was re- 
turnable the next day before one Martin, the 
father-in-law of Hudson, who appeared as 
counsel against Head; that he was convicted 
and sentenced to pay a fine of §10 and costs, 
which not being paid a mittimus was issued 
for his committal to the jail at Bangor, to 
which city he was taken by the deputy sher- 
iff as a prisoner; that while taking his 
breaJxfast at the public house at Bangor, and 
before being taken to the jail, the deputy 
sherifC was himself arrested on a warrant 
from Commissioner Kand, and Head was put 
in charge over him, having been detained as 
a prisoner under these proceedings before 
Martin more than four days. 

Upon his direct examination, Head was not 
asked if he arrested J. H. Hall on the exe- 
cution, but in reply to inquiries put on cross- 
examination he stated that the first night at 
the public house, as the Halls started to 
leave the parlor, Hudson said to him, "Do 
you consider these men arrested?" and he 
replied he did; that he touched Asher on the 
arm; that both the Halls left the room and 
he did not see them again that night; that 
he did not arrest or touch J. H. HaU nor rec- 
ollect to have stated any thing different from 
what he has said about Asher. 

The following question was then proposed 
by the counsel for defendant. "Did you not 
say, in your testimony before Commissioner 
Kan'd, that you would not state which one of 
the Halls you touched?" The question be- 
ing objected to by the district attorney, was 
excluded, and for this cause a new trial is 
sought. 

This ruling was in accordance with the de- 
cision of the supreme court of this state. In 
State V. Knight, 43 Me. 128, in which Ten- 
ney, 0. J., says: "It has been regai'ded as 
an established rule, that a witness cannot 
be called upon to state his testimony, given 
on a former occasion, in a trial where the 
same evidence is relevant; and the authori- 
ties cited for the state sustain this rule." 
A careful examination of these authorities 
has not convinced me that they ai-e quite so 
decisive of this point as the learned chief 
justice supposed; but the rule thus broadly 
laid down, whether sustained to the fuU ex- 
tent stated by the authorities or not, has, as 
I imdei-stand, since been enforced in the 
courts of this state, and was frequently ap- 



plied in cases withinmy own personal knowl- 
edge when I was at the bar. One case in 
particular is distinctly within my remem- 
brance; upon the second trial of a civil cause, 
a witness was asked wheUier on the former 
trial she had not stated differently as a wit- 
ness, and Mr. Justice Walton excluded the 
inquiiy. Such has also been the uniform 
practice in this court for the past eightyears, 
as upon objection, I have in repeated in- 
stances ruled in the same way, and so also 
has Mr. Justice Clifford, in the circuit court 
in this district, as I am well advised. If this 
question, therefore, is to be 'viewed as one 
of practice merely, then by act of congress of 
1872, c. 255, § 5 [17 Stat. 197], this court is 
boimd to adopt and conform to the state 
practice; but if it is matter of evidence, then 
by the same act, the court is not to depart 
from or alter the rules of evidence under the 
laws of the United States, and as practised 
in the courts thereof; and the exclusion of 
the evidence, being in conformity to the prac- 
tice of the district and circuit court in this 
district, was correct. 

It is claimed that in Knight's Case, the 
question put involved an inquiry as to testi- 
mony given by the witness before the grand 
jury; but the rule as stated by the chief jus- 
tice is not so restricted, nor has it since been 
thus limited in its application, in the prac- 
tice of the state or federal courts in this dis- 
trict 

In New York and some other states, it has 
been held, that such a question may be put 
to the witness, but that he can not be required 
to answer it, it being a personal privilege of 
the witness whether to answer or not, and 
that it is not for the party to the cause to 
intei-pose his objection; if this should be con- 
sidered the better practice (and I am by no 
means clear that it is not) a court would not 
be justified in granting a new trial for the 
exclusion of a question, which a witness was 
under no obligation to answer, which in no 
way related to the subject matter of his di- 
rect examination, or tended to prove any ma^ 
terial fact in controversy; but the only pur- 
pose and design of the inquiry could be, to 
discredit the witness. Bellinger v. People, 
8 Wend. 595. 

Judge Story in Ee Marsh [Case No. 9,108], 
says: "The question is not whether the rul- 
ing on evidence and the directions given by 
the judge at the trial have been entirely cor- 
rect, but whether, upon the whole case, the 
party moving for a new trial suffered any 
wrong or prejudice or injustice. The books 
are crowded with eases in support of this doc- 
trine." 

If the party, therefore, had at strict law a 
right to propound the question, it is equally 
certain he had no right to an answer, and he 
therefore certainly cannot claim he has suf- 
fered wrong or prejudice from its exclusion, 
especially when in the opinion of the court, 
there was not a material fact testified to by 
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Head in his examination in chief, which was 
not either admitted by the counsel for the 
defense, or established by the witnesses 
called by defendant; and the answer to the 
questi-on thus excluded would have borne but 
very slightly, if at all, on the credit to be 
given by the Jury to Head's testimony, which 
was abundantly sustained by other independ- 
ent evidence. The party therefore was cer- 
tainly not prejudiced by the exclusion of this 
inquiry. 

It was also objected that Head was not 
duly qualified and authorized to act as a 
deputy marshal," it not being shown by any 
direct testimony, that he had taken and sub- 
scribed the oath prescribed by act of July 2, 
1862, commonly called the iron clad oath. It 
was proved affirmatively, that he was in 1870 
duly commissioned as a deputy by the mar- 
shal of JIaine, and took the official oath re- 
quired by act of Sept. 24, 1789 [1 Stat. 73], 
and that ever since he had constantly and no- 
toriously acted in the discharge of the duties 
of a deputy marshal. The clerk of the district 
court testified that there was not upon the 
files in his office any evidence that Head had 
taken the oath of 1862; but no inquiry was 
made of Head, or the clerk of the circuit court, 
or of any other person in relation thereto. 
Upon this evidence the defendant requested 
the following instructions to the jury: 

First: "That the jury must be satisfied be- 
yond a reasonable doubt, that Henry A. Head 
was a deputy marshal of the district of Maine 
at the time of the service, or attempted serv- 
ice of the execution mentioned in the indict- 
ment." 

Second: "That in order that he should be 
duly qualified, it should appear, that he had 
taken the oath prescribed by law in the act 
of congress of July 2. 1862^ that there is no 
evidence presented that he has taken that 
oath, and therefore there is no sufficient evi- 
dence to prove, that he was a duly qualified 
deputy marshal." 

Upon fully considering these requests, the 
court instructed the jury that it was neces- 
sary that they should be satisfied that Head 
was a deputy mai'shal, duly qualified and au- 
thoi'ized to act as siieh, and that he had taken 
the oath prescribed by act of 1862, and that 
the commission to him as deputy marshal, 
with the fact that he had taken the oath re- 
quired in the act of 1789, and his exercising 
and discharging all the duties of the office 
from 1870, if the same were all shown to their 
satisfaction, would justify the jury in find- 
ing the allegations in the indictment as to the 
official capacity of Head true and his qualifi- 
cations established, without any further 
proof as to the iron dad oath having been ad- 
ministered. 

The request called upon the court to instruct 
the jury, that there was no evidence that 
Head had taken the iron clad oath; but cer- 
tainly, under the rulings of Judge Story, in 
U. S. V. Bachelder [Case No. 14,490], this 
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would have been erroneous, as in an indict- 
ment for resisting an inspector of customs, 
he told the jury, "that if an officer of customs 
be duly commissioned and found acting in 
the duties of his office, the law presumes that 
he has taken the regular oaths untU the con- 
trary is shown." These facts were all estab- 
lished in the present case. The commission 
to Head, his official oath, and his discharge of 
the duties of the office, were all admitted or 
not questioned; and the presumption, if smj 
other oath was required, that it had been duly 
taken, would arise in his case, equally with 
that of an inspector of the customs. Com, v. 
Kane, 108 Mass. 423. 

The government testimony adduced before 
the jury therefore established a full prima 
facie ease of the qualifications of Head as 
deputy marshal, unless there is something 
in the nature and character of the oath itself 
prescribed by act of 1862, which calls for a 
different construction of the la-n-; and a very 
extended argument has been presented, to 
satisfy the court that such is the nature of 
this oath; that its purpose was to exclude all 
rebels from any part in the administration of 
the government; that it required of all offi- 
cers to bear witness that they had not given 
aid and comfort to the Rebellion, as well as 
to testify that they would remain loyal and 
ti'ue, and support the constitution and faith- 
fully discharge the duties of then* offices; 
that all other official oaths applied only to the 
future acts of the party, while this was a test 
of his former conduct and loyalty. 

Conceding such to be the efEect of the oath 
required by act of 1862, still the court does 
not perceive any good reason why a differ- 
ent presumption should arise, when one is 
found opeuly acting in the discharge of the 
duties of an office, relative to that oath hav- 
ing been taken, than did before arise, in re- 
lation to the oath required by the act of 1789- 
That act required that the marshal and his 
deputy, before entering on the duties of their 
office, should take and subscribe an oath 
faithfully to discharge the duties which ap- 
pertain to it; and from the fact of one being 
found acting as a marshal with a proper com- 
mission, a presumption arose, according to 
the decisions, that the party had taken the 
oath which was required of him before enter- 
ing upon the duties of his office. "Omnia 
prsesumuntur rite esse acta donee probetur in 
eontrarium" is applicable to all officers duly 
commissioned, and in the recognized dis- 
charge of the duties of their official positions, 
whether the official oath extends to their past 
lives, or to the faithful discharge of the duties 
of their offices in the future. 

In the opinion of the court, a good deal more 
significance is given by the argument to this 
oath, than was ever contemplated by the act; 
undoubtedly it was designed to debar rebeis 
from holding office, by requiring all to take 
the oath before entering on the duties of the 
office; but it immediately proceeds to declare, 
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that they sball take the oath 'Tjefore heing 
■entitled to any salary or other emolument 
thereof," pretty clearly indicating that if they 
undertook to discharge the duties of the oflace 
hefore taking the oath, their ofELeial acts 
might he valid, but the consequence would be, 
that they would not he entitled to the salary 
or emolument; in no portion of the act, is it 
anywhere declared, that their official proceed- 
ings shall be void, if the oath is not first taken, 
or that the usual presumption is not to arise 
from their being found in the discharge of the 
■duties of the office; but on the contrary, the 
rather suggesting that they might discharge 
the duties, if they would forego the emolu- 
ment. 

It is now claimed that the evidence from 
the clerk of the district court proved conclu- 
sively that the oath of 1862 had not been 
taken by Head, as it was not found on the 
files of the district court. As the court un- 
■derstands the instruction given to the jury, 
this testimony was not withdrawn from their 
consideration, although it was not distinctly 
brought to their notice by the court. The lan- 
'guage of the charge was: "It is for the jury 
to determine as to the qualifications of Head, 
a,nd from the testimony they would be justi- 
fied in finding him qualified without further 
proof as to the iron clad oath having been ad- 
ministered to him," This submitted the ques- 
tion to them to decide, the court saying, that 
without any further proof that this oath had 
been administered, they would be justified to 
find him qualified; thus leaving it to the jury 
upon all the testimony, no instruction being 
aske'd for, as to the effect of the testimony 
of the clerk of the district court, or how fat- 
it should control the presumption, arising 
from the other facts and circumstances in the 
case. 

" If the testimony of the clerk of this court 
. did however conclusively establish the fact, 
that Head had not taken the oath required by 
act of 1SG2, then the jury would not be justi- 
fied in finding upon the whole evidence that 
Head was duly qualified, and the insti'uction 
should not have been given as it was, and the 
verdict would be against the evidence. 

It is now claimed that the office of the clerk 
of the district court was the proper depository 
of the oath when taken, and that it should 
have been placed upon its flies, and not being 
there demonstrates that it had never been 
taken by Head. This involves the construc- 
tion of a provision, found in the act of 1862, 
which is as follows: "Said oath, when so' 
taken and signed, shall be preserved among 
the files of the court, house of congress, or de- 
partment to which the said office may apper- 
tain." Does the office of marshal or deputy 
marshal in Maine appertain to the district 
«)urt of aiaine? I am not satisfied that it 
does, any more than to the circuit court of 
Maine, or than it did to the department of the 
interior in 18G2. 

It is true, that by the acts of 1789 and of 
180G, c. 21, the marshal, when duly commis- 



sioned by the executive, gave bond to the ap- 
proval of the judge of the district court, which 
could be recorded in that court or upon the 
records of the circuit court. 

The official oath, required by the act of 
1789, e. 20, § 27 [1 Stat. 87], could, by act of 
1799, e. 19, § 2 [Id. 625], be taken by a deputy 
marshal before the district judge, or if the 
deputy resided more than twenty miles from 
the district judge, it could be administered to 
him by a judge of the state court or a justice 
of the peace, and certified by him to the dis- 
trict judge; but beyond these provisions, I 
find none in any act of congress, which in any 
way recognize the marshal or his deputy, as 
appertaining to the district court of his dis- 
trict. These officers have no more to do with 
the district court than with the circuit court; 
they execute the process of either court, and 
the judge of the district or circuit court may, 
'for good cause, remove a deputy marshal for 
misconduct. ■ By the act of March 3, 1863, in 
case of a vacancy in office of marshal, the 
circuit judge may by writing appoint a mar- 
shal, and the person so appointed shall give 
bond to be approved by the circuit judge, 
which bond, with the written appointment of 
the mai'shal, shall be recorded on the files of 
the circuit court. 

The district court has no authority to ap- 
point a marshal or deputy marshal^ and in 
my view it can not be said with any legal 
precision, that these officers appertain to the 
district court. If they appertain to either, 
it is rather to the circuit court, the judge of 
which court has the power of appointment 
of the marshal in case of a vacancy. The 
clerks of the courts and commissioners ap- 
pointed by the respective courts may well be 
said to appertain to the several coin;ts by 
which they are appointed, and to which they 
are amenable; but it is not so with the mar- 
shal and deputy marshal; if they appertain 
to the district court, they do to both, to the 
circuit equally with the district, and the oath 
in such case might as properly have been 
filed with the clerk of the circuit, as with the 
clerk of the district court; and a search 
therefore for a document in one of fwo 
places, in either of which it may be legally 
"deposited, would not be sufficient evidence 
to prove its non-existence, as the presump- 
tion might well arise that it would be found 
in only one of the two places where it should 
be, and if not found in one, that it was in 
the other where it well might be. No search 
or inquiry having been made to ascertain 
whether such an oath was or not on the 
files of the circuit court, no presumption 
could arise that it was not there, and the 
evidence did not show that the oath in ques- 
tion had not been taken by the deputy. 

The marshal, if he appertains to either 
branch of the government designated in the 
act, would, in my view, at the present time 
be considered as the rather appertaining to 
the department of justice, upon which is now 
conferred the authority over and supervision 
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of marshals, -which in 1870 was vested in 
the interior department, and the oath should 
have been deposited there, instead of with 
the district court, and such is understood to 
have been in fact the practice in this, behalf. 
There was therefore in the opinion of the 
court, upon all the testimony, sufficient to 
authorize the jury in finding that in all re- 
spects the marshal and his deputy were diily 
qualified and authorized to act as such of- 
ficers, and that the averments in the indict- 
ment in relation thereto were established. 

It appeared in evidence, that when at Guil- 
ford on the evening of January 14, Hudson 
asked Head if he had any blank bonds, and 
he told him if he would go to Bangor and fill 
out the bonds he would see that they were 
returned duly signed. Head replied he had 
no bonds, and that the parties would have 
to go to Bangor to have the bonds approv- 
ed; and after this the protest of the Halls 
was served on Head; on the 16th nothing 
was said by either party about giving any 
bonds. The defendant requested the follow- 
ing instruction: "That by law Hall on be- 
ing arrested by Head was entitled to the 
privilege of giving a bond to liberate him- 
self from arrest, to be signed by sufficient 
securities to be approved by the creditor or 
by a commissioner of the United States; that 
he could not be expected to have made a 
bond ready at the moment of arrest, and 
that he was entitled to a reasonable time lo 
procure iL" Considering that the officer is 
under no obligation to provide a bond, and 
that the party had from the 14th to the 16th 
to procure a bond if he intended to avail 
liimself of the provision of the act, if the 
instruction as a rule of law was correct, the 
case showed that a reasonable time had been 
afforded him to procure his bond and take it 
with him for approval to Bangor, where the 
creditor resided, as did also the nearest com- 
missioner. I do not find from the testimony 
that Head ever claimed that his instructions 
went farther than to take the Halls to Ban- 
gor or get the money on the executions, or 
that he ever stated to them that he should 
commit them at once to the jail in Bangor on 
his reaching that place. 

The requested instruction admits that' 
Head might arrest the Halls on the execu- 
tion, and only claims, that a reasonable time 
should be allowed to procure a bond, before 
their imprisonment in jail. In the opinion of 
the court, the forty eight hours which elaps- 
ed subsequently to the arrest, in connec- 
tion with the further fact, that no bond was 
then offered, that no steps were shown to 
have been taken to obtain such bond, and 
no further time requested in which to pro- 
cure the same, rendered the instruction im- 
proper under such.circumstances, reasonable 
time being a matter of law when there are 
no facts in dispute. 

The court in answer to this request read 
to the jury the various sections of chapter 
113, Rev. St. of Maine, relative to arrest and 
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imprisonment on execution, and stated to the 
jury, "that under these provisions, it was 
the duty of the officer having such instruc- 
tions as Head had received, to arrest the 
debtor, and that when so arrested, the par- 
ty had the privilege of giving bond without 
being imprisoned; that the officer was not 
obliged to purchase or furnish the bond, but 
that it devolved on the debtor; that when 
the arrest had once been made, the officer 
was bound to retain the prisoner in custody, 
and if he voluntarily allowed him to escape,, 
he could not retake him on that execution, 
and that the officer was accountable- to the 
creditor for the person of the debtor after 
his arrest; that in the discharge of the du- 
ties of his office, Head was bound to act 
impartially and without oppression, but that 
as the responsibility for the appearance of 
the debtor rested upon him, he had a right 
to exercise, fairly and honestly, his own dis- 
cretion as to the means and place of the 
debtor's detention, even to the commitment 
to prison for the time being, if he should 
think proper so to do." 

The argument presented by the learned 
counsel has not satisfied me, that these in- 
structions were erroneous. It is clear that 
after the debtor is once arrested, the officer 
must retain him under his custody and con- 
trol. In the present case, the officer at this 
time had under arrest both the Halls, anfl 
also one Randall; he was forty miles from 
prison and from the residence of the creditor 
and commissioner, and I am not aware of 
any provision of law, which would justify 
him in detaining and confining his prisoners- 
in the house of any third person, or that 
would require a third party to act as keeper 
over them at his request Jails are provided 
by law for the detention of prisoners, and 
when placed therein the deputy is exonerat- 
ed from the care and custody of his prison- 
ers, and not before. The law no where de- 
clares that any certain period of time shall 
be granted the debtor after his arrest in 
which to furnish his bond, and that in the 
mean time, he shall remain in the custody 
of the officer, without being liable to com- 
mitment to prison for safe keeping. The only 
provision on the subject is that in section 
24, c. 113, Rev. St., which says, "When a 
debtor is arrested or imprisoned on execution 
he may be released by giving bond." The 
legal effect of which is, that if he is prepar- 
ed to give bond before his imprisonment, he 
is not to be committed; but if the bond js 
not forthcoming on his arrest, then he may 
afterwards be released from imprisonment 
on procuring such bond. While it is usual 
for the officer to afford the debtor, upon his 
request, facilities for procuring the bond <ift- 
er arrest, without subjecting him to being 
imprisoned, I can find no provision of 'aw 
which makes it obligatory upon him ,so to 
do, and if he attempts to imprison the debtor; 
justifies him and his counsel in obstructing, 
resisting, and opposing the officer in the Jis- 
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charge of Ms official duties. It is for llie 
officer to determine -whether he shall impvis- 
on the debtors for safe keeping, and with 
these prisoners in his custody at this time, 
I think he would have heen justified in so 
doing, and that they would have had no legal 
cause of complaint if he had actually com- 
mitted them . to jail, or intended so to do, 
which is not made certain, as his only orders 
from the creditor was to bring the debtors 
to Bangor, and being there, an opportunity 
for an adjustment would be afEorded, which 
could not be had if they remained at their 
own homes without intercourse with their 
creditor. 

The motion in arrest is also overruled. The 
first cause assigned is, that the averment 
made in the indictment, "that he did know- 
ingly, willfully and unlawfully obstruct, re- 
sist and oppose the said H. A. Head," is not 
sufficient; that the manner of the resistance, 
&c., should be set forth. 

It is sufficient for this court to find that 
Mr. Justice Story in TJ. S. v, Bachelder [Case 
No. 14,490], has declared that the averment 
found in this indictment is sufficient, and 
that further particularity and precision is 
not requisite. This opinion of Judge Story 
is fully sustained by Judge Washington in 
U. S. V. liUkins [Id. 15,639], In that case 
there were two counts in the indictment, one 
for resisting and opposing the officer, being 
a deputy marshal, and the other for an as- 
sault The judge in his opinion fully sus- 
tains the first count, which is not set forth 
in the report I have obtained from the files 
of the circuit court of Pennsylvania a copy 
of the first count, which is in the same gen- 
eral language as that objected to in the pres- 
ent case, being simply that the defendant 
"willfully and knowingly did resist and op- 
pose an officer of the United States, &c.," 
without any averment or allegation as to the. 
character of the resistance. 

The present Indictment sets out at full 
length a copy of the execution which Head 
had in his hands for service, which bore 
date Dec. 10, 1873, and was returnable the 
first Tuesday of Feb.,' 1874. The objection 
Is taken that it is not stated in the indict- 
ment that the execution was in full force; 
that it might have been paid although issued 
only thirty-five days before the arrest It 
was enough ta say that on the face of the 
proofs, the officer had for service, a valid 
lawful precept, which it was his duty to ex- 
ecute, and which the defendant had no right 
to resist or oppose. The officer was fully 
justified by his process, and that is distinctly 
shown by the averments in the IndictmenT, 
and by the full recital therein of the execu- 
tion; this was more than the law required, 
as it is not necessary to set out in hsec verba 
the process under which an officer is acting, 
but it is sufficient so to describe it as to iden- 
tify It and inform the respondent of what 
he is called to answer. State v. Roberts, 52 
N. H. 492. Motions overruled. 
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■UNITED STATES v. HUDSON et aL 

[3 McLean, 156.] i 

Circuit Court, D. Indiana- May, 1843. 

Claims Due United States — Agents fob Coi> 

LECTION — DiSOliETIOS TO COMPROMISE — 

. Acquisition of Lands. 

1. The agent, whose duty it is to enforce le- 
gally the claims of the United States against 
delinquents, may, for the benefit of the govern- 
ment, exercise a reasonable discretion in the 
management and compromise of suits. 

2. This necessarily results from the nature of 
the duties to ba performed. 

3. The executive, without authority of law, 
cannot go into the market and purchase and sell 
land. . 

4. But it may compromise doubtful claims, and 
iu the best possible mode secure the interests of 
the goTernmeni- 

5. Lands so acq.uired by it may be sold and 
conveyed. 

At law. 

Mr. Cushuig, U. S. Dist Atty. 
Wright & Patterson, for defendants. 

OPINION OF TEDS COURT. This action 
is founded on a note given bythe defendants 
[Hudson and Edrldge] to the plaintiffs, on a 
sale of certain lands conveyed to them in dis- 
charge of a debt due to them by Israel T. 
Canby. The pleas set up the facts which 
constituted the original transaction between 
the government and the late receiver Canby* 
and that the land sold by the government 
was purchased by it from the said Canby, 
without authority of law, and consequently 
that the contract is not binding on the de- 
fendants, as no valid title has been tendered,, 
or can be made, &c. To this plea the plain- 
tiffs filed a demurrer. 

It may be admitted that the executive can- 
not purchase and dispose of land, without 
authority of law. Treaties are made with 
Indians, by which their right to the soil is 
extinguished, and the land, then, is author- 
ized to be sold by act of congress. Special 
and limited powers are conferred for the ac- 
complishment of these objects. And as no 
such powers were conferred in the case un- 
der consideration, it is contended that the 
whole proceeding in regard to the lands pur- 
chased by the defendants was void. The 
agency of the solicitor in the collection of 
debts due to the government is limited only, 
by the exercise of a judicious discretion. 
Where he considers it to be to the interest of 
the United States, he may, in the progress 
of' a suit, give reasonable indulgence. And 
where a demand is considered doubtful, from 
the inability of the debtor to make payment, 
the solicitor may take security for the mon- 
ey, and give time for the payment of it 
Such a contract would be good at common 
law, and in no sense opposed to the policy of 

1 [Reported by Hon. John ' McLean, Circui*^ 
Justice.] 
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the law. On the contrary, it would be sanc- 
lioned by a sound policy. Such a power 
must necessarily exist in every superintend- 
ing agency for the legal enforcement of the 
public claims. In the 8th volume of the 
Laws United States (page 345) are provisions 
which sustain this view. The cases of Leon- 
-ard V. Bates, 1 Blaekf. 172, and Cunningham 
V. Gwinn, 4 Blaekf. 341, are relied on to 
show that a defect of title dr an inability to 
make a good title, may be set up in an ac- 
tion for the consideration; and that when 
the deed is to be made, on the payment of 
the money, it should be tendered or at least 
Tie ready for delivery. 

The land having been purchased by Canby, 
from the government, with the public funds, 
^cvhich caused his defalcation, he relinquished 
the same to the government' as an act of 
justice, which was accepted by way of com- 
promise; and the land was sold to the de- 
fendants through a special agency, and the 
note given on which this action is broughL 
"We see no defect of power in the officers of 
the government to make this arrangement 
A similar power has more or less been ex- 
ercised since the foundation of the govern- 
ment. In the -nature of things, the title of 
the defendant, which the government will 
make, will be indisputable. No adverse claim 
can in any way arise, by which the validity 
-of the title can be questioned. The de- 
murrer to the special plea is sustained. Judg- 
ment. 
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UNITED. STATES v. HUGER et al. 

[1 Hughes, 397; i 2 Am. Law Rev. 782.] 

■Cixcuit Court, D. South Carolina. May, 1868. 

Official Bonds— Payment of Public Moxex to 
ixsdkrectionists. 
An officer of the United States in an insurrec- 
tionary state of the Confederate government, 
who had paid money of the United States to 
the Confederate States during the war, under 
compulsion, without collusion, contrivance, eva- 
sion, or willingness, though actual force was 
not used to compel him to pay, is not responsi- 
ble to the United States for its reimbursement, 
for the reason that the Confederate government 
had been recognized as a belligerent by the Unit- 
ed States, and because the official bond of the 
officer to the United States implied the obliga- 
tion on the part of the United States to secure 
to the obligor such a condition of things as would 
render his fulfilment of his bond possible. 

This was an action on a bond given by the 
defendant as postmaster of the city of Char- 
leston. The suit was brought to recover a 
balance of §5,576.41, due the government at 
the time of the breaking out of the Civil "War, 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



with interest It appeared that Mr, [Alfred] 
Huger had been appointed by President Jack- 
son, in 1832, that he had held the office from 
that time to 1861, and that he had satisfac- 
torily performed all the duties enjoined upon 
him by law. It appeared further, that he 
had made considerable effort to tarn over the 
property in his hands to the United States 
government, but that he had not been able 
to do so, except as regarded a small part 
thereof, and that he had finally, on demand, 
surrendered the balance to the postmaster- 
general of the Confederate government. 

D. T. Corbm, Dist Atty., for the Govern- 
ment. 

Porter, Campbell, Magrath & Rutledge, for 
defendant 

BRYAN, District Judge. The cases cited 
in the books all having reference to a settled 
order of things, all having reference to the 
possible personal private delinquency, or 
want of care, or misfortune' of the obligor, a 
condition of things anticipated as probable 
or possible, and therefore in the minds of 
the parties to the bond, I hold that the rul- 
ings of the supreme court can have no prop- 
er application to a class of cases wholly dif- 
ferent, and that the party cannot be held to 
an engagement, not in the mind of either 
paity, and in a condition of things not possi- 
bly anticipated by either party, in which one 
party could not possibly fulffi such engage- 
ment and the other party could not give him 
any proper help to fulfil it, that is, that with- 
out any default on his part, and in the ab- 
sence of a condition of things which render- 
ed it possible for him to execute the bond, 
he shall be compelled to execute the bond. 
That condition of things was presented in a 
state of civil war, where the territory of 
which the defendant was a resident was held 
under the domination of a belligerent— the 
absolute domination of a revolutionary gov- 
ernment struggling for its life, compelled to 
put forth every possible exertion of power, 
inevitably arbitrary, and unscrupulous from 
the very fact of its necessities, and alike una- 
ble and unwilling to brook opposition. It 
was in the very nature of things a military 
despotism, whose commands must unhesitat- 
ingly be obeyed, and In the light of the past, 
it is but truth to say, whose commands were 
so obeyed. 

The great Civil War from which we have 
emerged not only demanded despotic powers 
in the South, but almost equally despotic pow- 
er in the United States. The great government 
which succeeded in this contest, that great 
government itself, with aU its mighty re- 
sources, was compelled to resort to arbitrary 
power. Civil liberty was scarcely consistent 
with the stmggle between the two govern- 
ments. Both were essentially military at the 
time, drawing all powers to themselves, and 
compelled of necessity to act in an arbitrary 
manner, liberty itself being the inevitable 
sacrifice. It was in such a condition of mili- 
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tary domination tliat the defendant in. this 
case was called upon, as the only act wliieli 
implicates liim in this matter,— which I con- 
ceive could implicate him,— was called upon 
some time after its domination, and after the 
United States postal service had ceased, to 
report the amount of property of the United 
States in his possession. In my esteem, that 
demand was peremptory. It was a command 
to he instantly complied with, not a matter of 
parley. That command carried with it an ex- 
pression of force which could not he resisted, 
could not be resisted any more than its can- 
non or bayonets, which left the party upon 
whom the demand was made no alternative 
but to yield. There was no refuge from the 
wrath of that government, there was no de- 
fence against its power. In my esteem, there- 
fore, the defendant under these circumstan- 
ces was in the position of one yielding to 
overwhelming and present force, not to a 
force that was speculative and distant, but 
present, certain, dnd instant, a force so great, 
inevitable, and overwhelming, that the dis- 
play of cannon and bayonets could not have 
added substantially to its compulsory power. 
The attempt at resistance would have been 
simply an idle parade. The attempt at re- 
sistance would have been regarded, under 
the circumstances, as a question of power 
to be punished. The power dominant at that 
time was a jealous revolutionary power, 
which could not afford to deal as a well-set- 
tled government, which could not admit of 
debate, whose commands were peremptory, 
whose exactions could not be trifled with. I 
instruct you that the demand upon Mr. Huger 
for the public property of the United States 
by the Confederate States was a demand that 
he could not dispute. It was a demand, com- 
ing to him under the circumstances, carrying 
a claim of authority which he had no means 
to dispute, and which he could not dispute. 

You will have to scan the testimony in this 
case, and your prime duty will be to see 
whether Mr. Huger did any act which im- 
plies coUusion, consent, or connivance with 
the Confederate government, any act which 
indicates the intention or willingness to be- 
tray the United States, and put the Confed- 
erate government in possession of this prop- 
erty. If you see in any portion of his con- 
duct, if yoii see in any act of his, a voluntary 
yielding 'of this property to the Confederacy, 
if in any act of his you see that which im- 
plies connivance, a collusion, a willingness 
to give up this propeity to the Confederates, 
then he has been false to his trust And I 
beg of you to search the case, and if you see 
in any portion of his conduct any act which 
implies <a willingness to yield this property, 
and that in parting with this property to the 
Confederate government he has not acted 
throughout upon compulsion, moral or phys- 
ical, equal to the overwhelming force of ne- 
cessity, then he has been false to his trust. 

I am asked to rule thirdly, that said Con- 
federate States or government of which John 



A. Ueagan. was an officer or agent, was an. 
unlawful combination of divers persons, citi- 
zens of the United- States, engaged in unlaw- 
ful insurrection aAd rebellion against the- 
government of the same, and within the ter^ 
ritory thereof, unlawfully usurpuig the pow- 
ers of government, and as such it continued 
to be unrecognized as having any lawful ex- 
istence till suppressed by the military power 
of the United States, hence neither said Con- 
federate government nor its officers or agenta 
could originate any legal action or issue any 
order which the defendant, Alfred Huger, 
was bound to obey. 

I instruct you that, in so far as that said 
Confederate States was an unlawful com- 
bination of divers persons, citizens of the 
United States, engaged in unlawful insurrec- 
tion and rebellion against the government of 
the same, and within the territory thereof 
unlawfully usurping the powers of govern- 
ment, and, as such, it continued to be un- 
recognizable as having any lawful existence, 
till suppressed by the military power of the 
United States, etc., I give the instruction, 
but do not give the conclusion, that is, that 
the officers or agents of the Confederate gov- 
ernment could not tissue any order whiclt 
the defendant, Alfred Huger, was bound to 
respect. I instruct you, the United States-, 
having conceded to the Confederate States 
(so-called) the authority of a belligerent, the 
power incident to the authority of a belliger- 
ent was conceded to the Confederate States, 
and they had such right to give an order, 
which it was not possible for the postmaster 
or assistant postmaster here to dispute. They 
had the authority of a belligerent, and it 
was not within the competency of the post- 
master to dispute the regular exercise of that 
authority. 

I am further asked to instruct you, that 
this is not strictly a case to which the com- 
mon law of agency or bailment applies, but 
a case of contract between the United States 
government and the defendant as equal con- 
tracting parties, and that the rights of th& 
one, and obligations of the other, at most, 
were only suspended, and not impaired, by 
the late war; that the war having ceased, 
, and physical obstructions removed, the de- 
fendant must respond to the requirement of 
his bond. I instruct you that this bond im- 
plies, on the one side and -the other, a condi- 
tion of things which renders it possible for 
its execution on either part that is, that the 
United States on its part shall secure to the 
defendant that condition of things in which 
it was possible for him to execute the bond, 
and, if it does not secure him that condition 
of things, then he is not to be held to an im- 
possibility. He cannot be called upon to dis- 
charge an obligation which it was impossible- 
for him to discharge, by a condition of things 
which put it -out of his power to meet his- 
obligation, and which the United States had 
left him helpless when the obligation was to 
have helped him. When the United States was 
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unable to perform its own paxt, and was help- 
less to help Tiim to discharge his obligation, 
he is not answerable for the failure to dis- 
charge that obligation. The obligation is at 
an end, and he is discharged. 

Lastly, I am asked to rule that the sur- 
render of the gold and postal envelopes be- 
longing to the United States, by defendant, 
Alfred Huger, on the order of the agent of 
the. Confederate government, received by him 
through the mails, and which contained no 
threat or suggestion of compulsion, was not a 
surrender or yielding up of the government 
property under the pressure of irresistible 
force. 

I charge you, gentlemen, that an order 
from a government essentially military, and 
from the nature of things a military despot- 
ism, was the expression of a force that could 
not be resisted, and as peremptory of neces- 
sity as if the bayonet were at his throat. It 
was a command which carried with it irre- 
sistible power. I would be imderstood as 
negativing the instructions asked for by the 
district attorney emphatically. I think the 
negative of this instruction as ruling the very 
essence of the ease, that is, that the defend- 
ant living on the soil in such a contest in 
which such powers were engaged, the one 
struggling for existence, and the other for 
the rescue of its rightful authorit5% the one 
contending for the establishment of independ- 
ence, and the other for the re-establishment 
of rightful constitutional rule and national 
integrity. In such a tremendous contest a 
paity belligerent making a demand upon any 
inhabitant or citizen on its soil, made a de- 
mand which carried with it the necessity of 
instant obedience, and the refusal to obey 
which, if it did nor bring harm to the party 
who might oppose it, would have promptly 
been executed by the government itself. I re- 
peat, the execution of the demand, if not ex- 
■ ecuted by the party himself, would be ex- 
ecuted instantly by the government, and, if 
the property were not surrendered, it would 
be taken. The refusal to surrender would 
have been idle, certainly, and, at the same 
time, might have become dangerous. 

[Under the rulings of the court, the jury 
found for the defendant.] 
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UNITED STATES v. HUGHES et al. 

[8 Ben. 29; 11 Alb. Law J. 199; 2 Am. Law 

T. Hep. (N. S.) 300; 21 Int. Rev. 

Rec. 84.] 1 

District Court, S. D. New York. Feb., 1875. 

Eevende Laws— Prodcctios OF Books astd Pa- 
pers — Ex Post Facto Law. 

The fifth section of the act of June 22d, 1874 
(18 Stat. 178), is ex post facto, as to suits then 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq.. and here reprint- 
ed by permission. 11 Alb. Law J. 199, con- 
tains only a partial report.] 
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pending for violation of the Revenue Laws of 
the United States, and, therefore, unconstitu- 
tional and void. 
[Cited in U. S. v. Distillery No. 28, Case No. 
14,966; U. S. v. Three Tons of Coal, Id. 16,- 
515; Boyd v. U. S., 116 U. S. 636, 6 Sup. 
Ct 535.] 

This was an action of debt, to recover from 
the defendants [George Hughes and others] 
the value of certain importations of merchan- 
dise alleged to have been entered by them at 
the custom house in New York City, on 
fraudulent invoices. The suit was begun on 
December 16th, 1873. The defense was a 
general denial. On the trial of the cause, the 
district attorney of the United States moved, 
under the 5th section of the act of June 22d, 
1874 (18 Stat. 178), that the defendants be 
notified to produce certain books and i>apers, 
specifying in the notice of motion the facts 
which the government expected to prove by 
such books and papers. The defendants ob- 
jected to the issue of such notice. 

Thomas Simons and Roger M. Sherman. 
Asst. U. S. Dist. Attys. 
Sherburne B. Eaton, for defendants. 

BLATCBGFORD, District Judge. I have no 
hesitation in saying that the 5th section of 
the act of June 22d, 1874 (18 Stat. 178), so 
far as it applies to this suit, is an ex post 
facto law, and therefore, unconstitutional and 
void. The language of that section is as fol- 
lows: "Sec. 5. That in all suits and proceed- 
ings other, than criminal, arising under any 
of the revenue laws of the United States, the 
attorney representing the government, when- 
ever, in his belief, any business book, invoice, 
or paper, belonging to or under the control of 
the defendant or claimant, will tend to prove 
any allegation made by the United States, 
may make 'a written motion, particularly de- 
scribing such book, invoice, or paper, and 
setting forth the allegation which he expects 
to proves and thereupon the court in which 
suit or proceeding is pending may, at its dis- 
cretion, issue s notice to the defendant or 
claimant to produce such book, invoice, or 
paper in court, at a day and hour to be speci- 
fied in said notice, which, together with a 
copy of said motion, shall be served formally 
on the defendant or claimant, by the United 
States marshal, by delivering to him a certi- 
fied copy thereof, or otherwise serving the 
same as original notices of suit in the same 
court are servea; and if the defendant or 
claimant shall fail or refuse to produce such 
book, invoice or paper "in obedience to* such 
notice, the allegations stated in said motion 
shall be taken as confessed, unless his failure 
or refusal to produce the same shall be ex- 
plained to the satisfaction of the court. And, 
if produced, the said attorney shall be p(5r- 
mitted, under the direction of the court, to 
make examination (at which examination the 
defendant or claimant, or his agent, may be 
present) of such entries in said book, invoice, 
or paper as relate to or tend to prove the al- 
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legation aforesaid, and may offer tlie same in 
evidence on behalf of the United States. 
But the owner of said hooks and papers, his 
agent or attorney, shall have, subject to the 
order of the court, the custody of them, ex- 
cept pending their examination in court as 
aforesaid." It comes directly within the de- 
cisions of the supreme court of the United 
States, in the cases of Cummings v. Missouri, 
4 Wall, [71 U. S.] 277, and Ex parte Garland, 
Id. 333. It is within the reasoning of those 
cases, and within the principles laid down in 
them. It is a law which, within the defini- 
tion given by Judge Chase, in Oalder v. Bull, 
3 Dall. [3 U. S.] 3S6, 390,— which is a leading 
case on the subject, and has always been fol- 
lowed,— requires less testimony and different 
testimony to authorize a recovery, than was 
required when the offense was committed for 
which the suit is brought It has always 
been held that the provisions of the consti- 
tution of the United States (article 1, § 9), 
that no ex post facto law shall be passed by 
congress, and (article 1, § 10), that no state 
shall pass any ex post facto law, apply not 
merely to criminal laws and cases, but to 
cases for the recovery of penalties and for- 
feitures. . The point of contention before the 
. supreme court in the Cas^ of Cummings and 
of Garland was in regard to the question of 
how far the definition of an ex post facto law 
extended, and whether a given provision of 
law amounted to the infliction of a penalty or 
punishment. 

In the Case of Cummings, the constitution 
of the state of Missouri, adopted in 1865, con- 
tained a provision requiring that every priest 
and clergyman, in order that he might con- 
tinue in the exercise of his profession in tluit 
state, and be allowed to preach or teach, 
should take and subscribe an oath that he 
never had aided the Rebellion or committed 
certain other designated acts, and that, if he 
exercised such profession without taking and 
subscribing such oath, he should, on convic- 
tion, be punished. Mr. Cummings, a priest 
of the Roman Catholic Church, was indicted 
and convicted in a state court of Missouri, 
for teaching and preaching, as a priest of that 
religious denomination, without having taken 
such oath. The case was removed to the 
supreme court of the United States, and that 
court held that the provisions of law which 
deprived Mr. Cummings of the privilege of 
dieting as a priest or. minister, and of preach- 
ing or teaching, imposed a penalty for some 
acts which were innocent at the time they 
were committed, and increased the penalty 
prescribed for such of the acts specified as at 
the time constituted public offenses, and in 
both particulars violated the provision of the 
federal constitution prohibiting the passage 
by any state of an ex post facto law; and^ 
further, that they violated such provision of 
the federal constitution, by altering the rules 
of evidence with respect to the proof of the 
acts specified, and assuming the guilt instead 
of the innocence of the party, and requiring 



him to establish his innocence by taking the 
oath, instead of requiring the government to 
prove his guilt, and declaring that he could 
show his innocence only by taking the oath. 
In all these respects the provisions of the 
constitution of Missouri were an ex post facto 

law. 

To apply these principles to the present 
case, if the defendants do not produce these 
books and papers, as required by the 5th sec- 
tion of the act of 1874, the allegations set 
forth in the written motion, and which are 
allegations contained In the declaration, are 
to be taken as confessed. The defendants 
are obliged to produce the books and papers 
in order" to save themselves from having a 
judgment entered against them. Th«y are 
required by the statute to establish their in- 
nocence in this case by-producing the papers, 
and there is only one way in which they can 
establish their innocence, and that is by pro- 
ducing the papers. That is precisely what 
existed in the Case of Cummings. The fact 
of the non-production of the books and pa- 
pers is made conclusive evidence of the guilt 
of the defendants, unless explained to the 
satisfaction of the court In respect to the 
acts specified in the declaration, which are 
set forth in the written motion, the statute 
alters the rules of evidence as to the proof 
of those acts. The language of the court in 
the Case of Cummings seems to me to en- 
tirely cover the 5th section of the act of 
1874, as applicable to a pending suit to re- 
cover penalties and forfeitures; for I in- 
tend to limit my decision to that point, and 
do not intend to express any opinion about 
that section in its applicability to cases aris- 
ing after the passage of the statute in which 
it is found. In the Case of Cummings, the 
court held that the disability imposed on the 
party to act as a teacher or a preacher con- 
stituted a punishment by depriving him of a 
right he had to exercise a lawful avocation. 
The court then go on to give the definition of 
an ex post facto law which is found in Calder 
V. Bull (above cited), and further say: "The 
clauses in the Missouri constitution, which 
are the subject of consideration, do not, in 
terms, define any crimes, or declare that any 
punishment shall be inflicted, but they pro- 
duce the same result upon the parties against 
whom they are directed, as though the 
crimes were defined and the punishment was 
declared. They assume that there are per- 
sons in Missouri who are guilty of some of 
the acts designated. They would have no 
meaning, in the constitution, were not such 
the fact They are aimed at past acts and 
not future acts. They were intended espe- 
cially to operate upon parties who, in some 
form or manner, by action or words, direct- 
ly or indirectly, had aided or countenanced 
the Rebellion, or sympathized with parties 
engaged in the Bebeilion, or had endeavored 
to escape the proper responsibilities and du- 
ties of a citizen in time of war; and they 
were intended to operate by depriving such 
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Jiersons of the right to hold certain offices 
and trusts, and to pursue their ordinary and 
re^lar avocations. This d,eprivation is pun- 
ishment; , nor is it any less so because a way 
is opened for escape from it by the earpiur- 
gatory oath." Just so, in this case, a way 
is opened for escape from the consequence 
jot not producing the hooks, by producing 
them. "The framers of the constitution of 
Missouri knew, at the time, that whole class- 
es of individuals would be unable to take the 
oath prescribed. To them there is no escape 
provided; to them the deprivation was in- 
tended to be, and is, absolute and perpetual. 
. . . Clauses which prescribe a penalty for 
an act of this nature are within tlie terms 
of the definition of an ex post facto law; 
they impose a punishment for an act not pun- 
ishable at the time it was committed." 

Then followed immediately the Garland 
Case, 4 Wall. [71 U. S.] 333. That case arose 
on the provision of the fedei-al constitution 
which prohibits congress from passing an 
ex post facto law. On the 24th of January, 
1865 (13 Stat. 424), congress passed an act, 
providing that thereafter no person should 
be admitted to practice as an attorney or 
counsellor in any federal court, or should 
continue to so practice by virtue of any pre- 
vious admission, unless he should first have 
taken and subscribed the oath prescribed by 
the act of July 2d, 1862 (12 Stat. 502), to the 
effect that he had not given aid to the Re- 
bellion. The court held, that this operated 
to exclude from practising law in the federal 
courts all parties who had ofEended in the 
particulars enumerated; that such exclusion 
for past conduct was punishment for such 
conduct; and that, in such exclusion, the 
act imposed a punishment for some of the 
acts specified, which were not punishable at 
the time they were committed, and for oth- 
ers of the acts it added a new punishment to 
that before prescribed, and was thus within 
the inhibition of the constitution against the 
passage of an ex post facto law. 

In its application to the present ease, the 
5th section of the act of 1874 seems to me to 
be clearly open to the objections stated in 
the Cases of Cummings and Garland. A suit 
to enforce a penalty or a forfeiture is a suit 
to inflict a punishment for the commission 
of the offence set forth in the statute counted 
upon in the declaration. The act of 1874 
provides, that, if the books or papers are not 
produced, if the defendant fails or refuses 
to produce them, the allegations stated in 
the motion, and which are allegations con- 
tained in the declaration, shall be taken as 
confessed, unless the failure or refusal is ex- 
plained to the satisfaction of the court. The 
only way to escape this consequence is to 
produce the books or papers. It will not do 
to say that the court must grant this motion 
upon the theory that the defendants will pro- 
duce the books and papers, and, therefore, 
that the question wiU not arise, and that then 



judgment will not pass against the defend- 
ants by confession. The act must be con- 
strued as a whole. The court must contem- 
plate that the defendants will fail to pro^ 
duce the books and papers. 

The question would perhaps be presented 
in a better form if the motion now made by 
the district attorney, for a notice to be is- 
sued requiring the defendants to produce the 
books and papers, under the 5th section of 
the act of 1874, were to be granted pro for- 
ma, and then the defendants were to fail to- 
produce the books and papers. Then, when 
the district attorney should ask the court to 
take as confessed the allegations set forth 
in his motion, the court would, on the ob- 
jection of the defendants, hold that this could 
not be done, because the statiite is ex post 
facto, as applied to this case, and unconsti- 
tutional. If the defendants should produce 
the books and papers, no question would 
arise; except that, perhaps, they might pro- 
duce them, and, when they were offered in 
evidence, might raise the objection that it 
was equally unlawful for the court to receive 
them in evidence when produced, as for the 
court to give judgment against the defend- 
ants by confession because of their non-pro- 
duction. But, it is to be assumed, that, if 
the defendants wish them to be excluded, 
they will not produce them in obedience to 
the notice. However this may be, it seems 
to me, that, in a case of this kind, where the 
statute, after providing for the serving of 
the notice, specifies what shall follow if the 
party fails to produce the books and papers, 
the court must contemplate the consequences 
of a failmre to produce. A resort is had to 
this procedure with a view on the part of 
the government to the entire benefit sup- 
posed to exist in the statute, which is, that, 
if the books are not produced, the allegations 
are to be taken as confessed. If the notice 
should be issued and served, and the defend- 
ants should fail or refuse to produce the 
books and papers, and the district attorney 
should then make a motion to the court to 
take the allegations as confessed, I should 
deny the motion, upon the ground that to do 
so would be to enforce a provision of law that 
is unconstitutional and void, as being ex post 
facto. Whether it would or would not be 
more advisable to take this last course which 
I have suggested, is for counsel to consider. 
Of course, down to a certain point in the 
statute, there is nothing ex post facto in it. 
It is the penalty afterwards imposed that 
makes it ex post facto; and therefore, the 
court, when called upon to issue a notice of 
the kind, must contemplate the consequences 
prescribed in the statute. At the same time, 
under these circumstances, the parties being 
present and understanding the views of the 
court, such a notice wiU, if it shall be con- 
sidered more desirable, be issued in this case, 
that not being regarded as a precedent for 
issuing such a notice in any other case. 
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UNITED STATES t. HUGHES et al. 

[12 Blatchf. 553; i 7 CM. Leg. News, 347; 21 
Int. Rev. Bee. 211.] 

Circuit CoTirt, S. D. New Tort. June 25, 
1B75. 2 

Pjiactice— Seizdre of Books and Pajpeks— Ad- 
missibility IK Evidence— Customs Laws. 

1. The United States sued H. and others, com- 
posing a copartnership firm, in the district court, 
to recover tlie value of certain imported mer- 
chandise, as forfeited for a violation of the cus- 
toms revenue laws. Prior to the eommence- 
nieut of the suit, the books and papers of the 
firm were seized, on a warrant issued imder sec- 
tion 2 of the act of March 2, 1867 (14 Stat 547). 
At the trial, the books and papers so seized were 
offered in evidence on the part of the United 
States, and were excluded by the court, on the 
ground that section 860 of the Revised Stat- 
utes provided, that "no discovery or evidence 
obtained by means of any judicial jiroceeding, 
from any party or witness, * * - shall be 
Uiven in evidence, or in any manner used, 
against such party or witness, or his property or 
estate, in any court of the United States, 
« * * for the enforcement of any penalty 
or forfeiture by reason of any act or omission 
of such party or witness." Held, that the books 
and papers were improperly excluded. 

[Cited in Re Vetterlein, Case No. 16,929; 
Boyd Y. U. S., 116 U. S. 635, 6 Sup. Ct. 
035.] 

2. The evidence contained in the books and 
papers was not obtained from the party, within 
the meaning of th^ statute. 

3. The discovery or evidence contemplated is 
of a personal nature, to which the party can 
make oath, and not such as is derived from an 
examination of his books and papers. 

[Error to the district court of the United 
States for the Southern district of New 
York.] 

This case came up on a writ of error to the 
district court. The United States brought 
an action, in that court, to recover from the 
defendants in error, composing the firm of 
George Hughes & Company, of New York 
City, the value of certain importations of 
merchandise alleged to have been entered at 
the New York custom house on fraudulent 
invoices and in violation of the revenue laws. 
The government, claiming that, by reason of 
such alleged frauds, the whole value of the 
importations had been forfeited, under the 
act of March 3, 1863 (12 Stat. 737), sued, in 
an action of debt, for $100,000 in gold, the 
alleged value of such importations. The de- 
fendants put in a general denial. The books 
and papers of the defendants' firm had been 
seized on the 26th of September, 1873, under 
a warrant of the said district court issued 
imder the 2d section of the act of March 2, 
1867 (14 Stat 547). This suit was begun 
on the 16th of December, 1873. On the 26th 
of December, 1873, the books and papers so 
seized were returned to the defendants, un- 
der a written stipulation, signed by them, 
that said books and papers should be pro- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversing Case No. 15,419.] 
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dueed at the trial, and that copies of said 
books and papers might be used in evidence 
with the like force and effect as the orig- 
inals. Copies were accordingly made by the 
plaintiffs while the books and papers were 
still held under the warrant of seizure, and 
the copies so made were attached to the stip- 
ulation, as exhibits. In accordance with thi^ 
stipulation, the books and papers were pro- 
duced in court at the trial, by the defend- 
ants. The district attorney thereupon called 
Thomas A. Smith, one of the defendants, as 
a witness, and offered to put portions of 
such books and papers in evidence. To this 
the counsel for the defendants objected, on 
the ground that, under section 860 of the 
Revised Statutes of the United States, the 
books and papers which had been seized un- 
der the warrant were not competent evidence 
as against the defendants, in this action. 
The court sustained this objection, and the 
plaintiffs excepted. [Case No. 15,419.] The 
plaintiffs' counsel then offered in evidence 
the copies of said books and papers which 
were annexed to the stipulation. These were 
objected to on the same ground by the de- 
fendants' counsel, and were excluded by the 
court The exclusion was excepted to by 
the government The coimsel for the plain- 
tiffs then moved, under the act of June 22, 
1874 (18 Stat 187), that the defendants be 
notified to produce certain books and papers, 
the district attorney specifying, in his writ- 
ten motion, the particular facts which the 
government expected to prove by the books 
and papers so called for. The court granted 
the motion p:'0 forma, and the notice was 
duly served on the defendants in open court 
[Id. 15,416]. The defendants thereupon de- 
clined to produce the booliS called for, and 
declined to make any explanation of such re- 
fusal, whereupon the plaintiffs' counsel mov- 
ed that the allegations stated in the written 
motion be taken as confessed, in accordance 
with the provisions of the said act of June 
22, 1874. The defendants' counsel objected 
to this motion, on the ground, that the al- 
leged offences were committed, and this suit 
was begun, prior to the enactment of the 
statute of 1874, and the provisions of that 
statute, if applied to this suit would be 
void, as being contrary to the provision of 
the constitution of the United States which 
prohibits the enactment of ex post facto 
laws. The court sustained this objection, 
and denied the motion, to which ruling the 
plaintiffs' counsel excepted. The district at- 
torney then served upon Mr. Smith, one of 
the defendants, a subpoena duces tecum,' re- 
quiring iiim to produce the books and papers 
of his firm. The defendant Smith declined' 
to produce them, on the ground, that their 
production and use in evidence would tend 
to subject him to the enforcement of the 
penalties and forfeitures set forth in the dec- 
laration. The district attorney, the defend- 
ant Smith being on the witness stand, then 
moved that the witness be compelled to pro- 
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duee tlie books and papers called for by the 
subpoena duces tecum. The defendants' 
cotmsel objected, on the ground, that the an- 
swer of the witness was sufficient in law, 
and on the further ground, that the books 
and papers called for were the same as those 
which had already been ruled out as incom- 
petent. The court sustained the objection, 
and the district attorney excepted. The dis- 
trict attorney then offered to prove the eon- 
tents of the books and papers by the copies 
. annexed to the stipulation as exhibits, to 
which the defendants' counsel objected, on a 
ground similar to that taken on the previous 
objection, and the objection was sustained, 
and the district attorney excepted. The dis- 
trict attorney then offered to call a witness 
to prove the contents of the books and pa- 
pers, said witness, a clerk in the custom 
house at New York, and employed by the 
United States, having seen the originals 
while in the custody of the court under the 
warrant of seizure, and having, as a clerk 
in the custom house, and in behalf of the 
plaintiffs, compared the copies heretofore 
mentioned with the originals, while the lat- 
ter were in the custody of the court under 
the warrant. This proposed evidence was 
objected to, on the part of the defendants, 
on the ground that the secondary evidence 
was incompetent for the same reason which 
made the primary evidence incompetent. 
This objection was sustained, and the dis- 
trict attorney excepted. Thereupon a verdict 
was rendered for the defendants, by dii*ec- 
tion of the court. 

Thomas Simons, Asst. U. S. Dist Atty. 
Sherburne B. Eaton, for defendants in er- 
ror. 

HUNT, Circuit Justice. This action was 
brought to recover from the defendants cer- 
tain penalties for violation of the revenue 
laws of the United States. Before the tiual, 
the collector of the port of New York had 
taken the proceedings authorized by the act 
of March 2, 1867 (0.4 Stat. 547), and had seiz- 
ed certain books and papers, which, it was 
alleged, contained entries that would sustain 
the action. The offei of the government to 
give in evidence these books and papers on 
the trial, was overniled by the judge, and the 
correctness of this ruling is the principal 
question in the case. 

The legislation of congress on this subject, 
of the seizure of books and papei's, may be 
briefly stated as follows: By the act of 
March 3, 1863 (12 Stat. 740), it was provided, 
that, upon an affidavit showing, to the satis- 
faction of the district judge, that a fraud up- 
on the revenue had been committed or at- 
tempted by any person, such judge should is- 
sue his warrant to the collector of the port, 
directing him to enter the premises where 
any papers relating to the importation were 
deposited, seize and carry away the same for 
inspection, and retain them as long as was 
thought necessary by the solicitor of the 



treasury. The act of July 18, 1866 (14 Stat. 
187, § 39), among the provisions by which a 
general revision of the law relative to smug- 
gling was made, contained a provision au- 
thorizing any district judge to issue his war- 
rant for the seizmre of such books and pa- 
pers, to any coUeetor in whose district such 
books or papers might be thought to be. On 
the 25th of Februaiy, 1868 (15 Stat. 37), was 
passed the act relied upon as furnishing the 
ground for the exclusion of the books and pa- 
pers on the present trial. It is entitled "An 
act for the protection, in certain cases, of 
persons making disclosures as parties,' or tes- 
tifying as witnesses," and is as follows: "Be 
it enacted, &e., that no answer or other plead- 
ing of any party, and no discovery or evi- 
dence obtained by means of any judicial pro- 
ceeding, from any party or witness in this or 
any foreign country, shall be given in evi- 
dence, or in any manner used, against such 
party or witness, or his property or estate, in 
any court of the United States, or in any pro- 
ceeding by or before any officer of the United 
States, in I'espect to any crime, or for the en- 
forcement of any penalty or forfeiture, by 
reason of any act or omission of such party 
or witness: provided, that nothing in this act 
shall be construed to exempt any party or 
witness from; prosecution or punishment for 
perjmy committed by him in discovering or 
testifying as aforesaid." This provision was 
afteiTvards, in the same language, incorpo- 
rated into the Revised Statutes of the United 
States (section 860). 

The argument of the defendants is this; 1st 
This is a suit for the enforcement of penal- 
ties against tlie defendants; 2d. Their books 
were offered to be "given in evidence" against 
them; 3d. The evidence contained in the 
books had been obtained from them by 
"means of a judicial proceeding." Nd seri- 
ous contention is made against the position, 
that this suit, for the enforcement of a pen- 
alty for violation of the revenue laws, is with- 
in the view of the act. It is plain, also, that 
the books were offered to be given in evidence 
against the parties to the suit. The ques- 
tion is— was the evidence offered "obtained 
from the paity," witnin the meaning of the 
statute? Is the evidence which the statute 
intends to exclude, any other than that ob- 
tained from the personal testimony of a party 
or a witness? 

1. It wall be obsei-ved, that the act of 1808, 
is not, and does not purport to be, an amend- 
ment of the act of 1863, or of that of 1866. 
The existence of that circumstance would 
tend greatly to connect it with those statutes, 
and give an application of its language, that 
it would not otherwise possess. It is, how- 
ever, independent of those statutes, is discon- 
nected from them, and is put forth as provid- 
ing a general inile or principle of evidence. 
: 2. The title and the marginal reading make 
it applicable to the case of personal testimony 
only. The title is the work of the legislature 
as much as the body of the act, and, while it 



P6 Fed. Gas. page 419] 



(Case No. 15,417) U. S. v. HUGHES 



may not contradict or overrule tlie body, its 
language, in a doubtful case, is entitled to 
^eat consideration. "An act * * * for 
the protection of persons making disclosures, 
41S parties, or testifying as witnesses." Any 
person who, as a party, shall make a disclo- 
sure under oath, or any person, (whether par- 
ty or not,) who shall testify as a witness, 
shall he protectea. No intention to protect 
hooks and papers from being given in evi- 
■dence can be rmderstood from this language. 
It relates to personal evidence only. The 
marginal reading is still more explicit. It is 
in these words: "The testimony of a witness, 
•or the disclosure of a party, in judicial pro- 
ceedings, not to be used against him in crim- 
inal cases, in United States courts." This 
language plainly excludes the case of books 
4ind papere obtained under a warrant issued 
by the judge. The "testimony of a witness," 
■or the "disclosure of apai'ty,"does not include 
the case of books and papers obtained with- 
out such testimony or disclosure. The stat- 
^ite of 1868 is incoi-porated, without altera- 
tion, into .the Revised Statutes, and, in the 
margin of the latter, is a reference to the for- 
mer statute. The adoption of the old statute, 
■accompanied by this marginal exposition, in- 
to the Revision, without change of language, 
•entitles the marginal reading to more consid- 
■oration than it would ordinarily possess. 

3. A critical examination of the language of 
the statute of 186S, tends to the «ame eonclu- 
•sion. The answer or other pleading of a 
party, it is provided, shall not be given in ev- 
idence against him. This expression relates 
to the pleadings in a suit, and, probably, 
would be held to include nothing else. The 
answer or pleading referred to was usually 
^iven as a response to a bill of discoveiy, to 
which the party was compelled to reply, and 
\>y means, of which he furnished evidence to 
his opponent, to enable him to sustain or to 
•defend a civil suit. While this means of sus- 
taining pecuniary claims i^ retained by the 
■act of congi'ess, in accordance with the gen- 
eral rule of law, cai-e is, at the same time, 
taken not to interfere with that other rule of 
law, which protects a man -from giving an 
answer which will subject him to a criminal 
pi'osecution or to a penalty. To insure this 
"protection, the provision in question is made 
for the courts of the United States. It was, 
Taowever, well known, that there are other 
modes of proceeding of a judicial character, 
in addition to pleadings in a suit, by which 
a party could be compelled to make disclo- 
■sures, on oath, touching his business or prop- 
■eity. Nearly every state has its own mode 
of compelling a debtor to submit to a pei-sonal 
•examination, and to make discoveiy of his af- 
fairs. The "evidence" or "discovery" thus 
obtained by the examination of the party, is 
ordinarily competent evidence against him. 
It is, also, at this time, the rule in the Unit- 
>ed States courts, that a paity to a suit may 
be called as a witness in that suit. What he 
then stated, as a witness and as a party, is 



evidence against him, and of the highest 
character. By the statutes of June 30, 1864 
(13 Stat. 226, § 14), and July 13, 1S66 (14 Stat. 
101, § 9), congress had bestowed upon nmner- 
ous government officials engaged in the collec- 
tion of internal taxes, the power to sumioaon 
Jbefore them, and examine, parties under oath, 
as to their property. In some cases, the wit- 
nesses had claimed exemption from testify- 
ing, on the ground that their evidence would 
subject them to a penalty. Lippman's Case 
[Case No. 8,382], These, among others, are 
cases where the discovery or evidence may^ 
be obtained "from the party or witness." It 
comes directly from the party or the witness. 
It may be used against him, in the United 
States courts, at all times and on all occa- 
sions, except in the ease of a criminal prose- 
cution against him, or in the case of a suit 
to enforce a penalty or forfeiture. 

The case before us is of quite a different 
chai-acter. No "answer or other pleading" 
has been given. The party has not been 
sworn, nor has he testified. No "evidence" 
"has been obtained from the' party." No 
"discoveiy" has been made by him. He has 
been perfectly silent. He has disclosed noth- 
ing. He has discovered nothing. His in- 
voices have been seized, and have been of- 
fered to the court, but they are not the evi- 
dence or discovery referred to in the statute. 
The statute speaks ot evidence or discoveiy 
obtained from the paity or witness, and not 
that obtained from invoices and bills of lad- 
ing which have been wrested from him. If 
one should be arrested for burglary, evidence 
that tools suitable for the commission of that 
offence were found upon his person may be 
given in evidence on his trial. Upon a trial 
for counterfeiting the coin of the country, 
proof that spurious coin, similar to that 
which was passed, had been found upon the 
person of the prisoner, or had been passed by 
him at other times, would be competent evi- 
dence to prove him guilty of the offence char- 
ged. ■ This would be evidence derived from 
circumstances, from the tools and from the 
coin, not a discovery or evidence from or by 
the party. So, if books and papers contain 
entries tending to show an offence against the 
revenue laws of the country, they are compe- 
tent evidence on a trial of the party, not as a 
discovery or evidence obtained from the par- 
ty, but as facts and circumstances— facts or 
circumstances quite independent of the action 
of the party in mailing evidence or discovery, 
quite in opposition, indeed, to his wish or in- 
tention in that respect. 

4< The proviso of the statute of 1868, is in 
harmony with the view taken of the proper 
construction to be given to it: "Provided, that 
nothing in this act shall be construed to ex- 
empt any party or witness from prosecution 
or punishment for pei:jury committed by him 
in discovering or testifying as aforesaid." 
The discovery or evidence expected to be 
given by the party was of a personal nature, 
to which he could make oath. The statute 
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contemplated a case where he slioiild make 
discovery, or give evidence, in such form 
that he could swear to the truth of his state- 
ments, that those statements should not be 
given in evidence against him, when prose- 
cuted criminally or for a penalty, but that, if 
he testified or made discovery upon oath, 
falsely, he should suffer the punishment due 
to a perjurer. 

The case of the internal evidence derived 
from the contents of books and papers seized 
upon judicial authority is quite different from 
this. It is not the "discovering or testifying 
as aforesaid" contemplated, by the statute. 

It can hardly be doubted that this evidence 
would be competent, except for the provision 
in question. Such was the opinion of the 
learned judge w^ho tried the cause, and such 
was the holding in Stockwell v. U. S. [Case 
No. 13,466]. Although that case was decided 
after the passage of the act of 186S, that act 
was not alluded to. It probably escaped the 
attention of the counsel and the court. On 
the appeal to the supreme court, the ease was 
decided upon other points. 13 Wall. [80 TJ. 
S.] 531. 

In my judgment, there is abundant aliment 
for all the language oi the statute of 1888, 
without applying it to a case like the pres- 
ent, which, I thinlc, is not within its intent, 
nor necessaiily within its words. 

For the error in excluding the evidence to be 
derived from the books and papers, the judg- 
ment must be revei"sed, and a new trial had. 
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UNITED STATES v. HUGHES. 

n Bond, 574.] i 

District Court, S. D. Ohio. Oct., 1864. 

Rebellion — Pboclamatiox op Parbox — Tkeason. 

1. The proclamation of the president of the 
United States, of December 8, 1863 [13 Stat. 
737], extending amnesty to persons who di- 
rectly or indirectly participated in rebellion, in- 
cluded within its terms a citizen of the state of 
Ohio, indicted for treason against the United 
States. 

2. A citizen who has complied with the re- 
quirements of such proclamation, is not excluded 
from its protection by a subsequent explanatory 
proclamation of the president, issued after such 
compliance, debarring persons in civil custody 
from its operation. 

[Cited in Knapp v. Thomas, 39 Ohio St. 382.] 

[This was an indictment against Edward 
L. Hughes upon the charge of treason. On 
the part of the United States a general de- 
murrer to the defendant's plea Of pardon 
was interposed, upon which the case now 
comes before the court] 

Flamen Ball, U. S. Dist. Atty. 

3. H. Thompson, for defendant. 

liEAVITT, District Judge. The indict- 
ment against the defendant was retui-ned 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



and filed in this court on March 9, 1863. In, 
this indictment the defendant is charged in 
two counts with the crime of ti'eason. In 
the first count, after a recital of the fact of 
war or rebellion being carried on against the 
United States by the so-called Confederate- 
States of America,. it is averred that the de- 
fendant, being a citizen of Ohio, and as such 
owing allegiance to the government of the 
United States, on July 16, 1863, at the coun- 
ty of Pike, in said state, and within the- 
Southern district of Ohio, "wickedly, mali- 
ciously, and traitorously, did ordain, prepare,, 
and levy war against Uie United States of 
America." The second count is similar to- 
the first in its recitals, but avers, as a specific 
or overt act of treason, that the defendant,, 
on the day before named, at the same comi- 
ty, wickedly and traitorously gave aid and 
comfort to John Morgan and those associat- 
ed with him in a forcible and armed inva- 
sion of the state of Ohio, prosecuted under 
the authority of said Confederate States of 
America, "by guiding, piloting, and escort- 
ing the said Morgan and' his -associates 
through certain portions of said state." The 
defendant having been arrested on said 
charge lias appeared and filed, first, the plea 
of not guilty; and, secondly, a plea of pardon 
by the president of the United States by the 
opei-ation of the amnestj' proclamation of 
December 8, 1863. This plea recites the proc- 
lamation in fuH, and then avers that the de- 
fendant, on March 1, 1864, appeared in this 
court and took and subscribed the oath pre- 
scribed in said proclamation, in virtue of 
which he claims that he can not be held to 
answer to the charge for which he is in- 
dicted. The plea also avers that the de- 
fendant is not within any of the exceptions^ 
set forth in the proclamation. 

To the defendant's plea of pardon, the dis- 
trict attorney, in behalf of the United States, 
has interposed a general demurrer. And this 
presents the question now to be decided by 
the court. In the argument upon the de- 
murrer, the only points insisted on by the 
district attorney, were: (1) That it was not 
within the scope and intention of the procla- 
mation of December 8, 1863, that citizens of 
a loyal state charged with treason against 
the United States should be included in the 
amnesty or act of grace which it extended, to 
others. (2) That if included in such procla- 
mation, the amended or explanatory procla- 
mation of March 26, 1864 [13 Stat. 741], ex- 
cludes the defendant from all its benefits. 

The first point stated is to be determined 
by the language of the proclamation of De- 
cember 8, 1863. If, by a fair construction of 
its terms, the defendant is within its scope^ 
and has complied with the conditions on 
which it offers a pardon, he is legally enti- 
tled to its full benefits, whatever may be the 
views of others as to the policy of such a 
sweeping amnesty. Now the proclamation, 
■after some recitals which it is not necessary 
to notice, is in these words: "I, Abraham 
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Lincoln, president of tlie United States, do 
j)roclaim, declare, and make known to all 
persons who have directly, or by implication, 
participated in the existing rebellion, except 
4is hereinafter excepted, that a fuU pardon 
is hereby granted to them and each of them, 
-with restoration of all rights of property, ex- 
cept as to slaves, and in property cases 
where rights of third persons have inter- 
vened, and upon the condition that every 
such person shall take and subscribe an oath, 
and thenceforward keep and maintain said 
oath inviolate." Then foUows the form of 
the oath to be taken by the person wishing 
to avail himself of the amnesty. Without 
reciting it at length, it may be stated that it 
Is in substance an oath to support the con- 
stitution of the United States, and faithfully 
to comply with all acts of congress and all 
proclamations of the president, looking to 
the suppression of the rebellion. There 
seems to be no ground for a doubt, that the 
defendant is within the terms of the amnes- 
ty. The offer of grace is "to aU persons who 
have direetly- or by implication participated 
in the existing rebellion." Then follows an 
onumeration of "the persons excepted from' 
the benefits of the offer of amnesty. It may 
be noted here that the defendant's plea of 
pardon avows expressly, as it was necessary 
to do, that he is not one of the persons ex- 
■empted from the operation of the amnesty. 
The demurrer to the plea admits the truth 
•of this averment; and if its tmth did not 
■otherwise appear, the court would be bound 
to i-eceive it as true. But it is clear by reier- 
■ence to the proclamation, that the ease of a 
<;itizen or resident of a loyal state, charged 
with treason committed within such state, 
is not within the enumerated exceptions. 
These exceptions are minute and very clear- 
ly stated in the proclamation, but by no al- 
lowable canon of construction is the defend- 
iint within the scope or meaning of the words 
used. Such, it is believed, was the view of 
all intelligent men when the proclamation 
was first promulgated. Such certainly was 
the opinion of the attorney-general of the 
United States, who issued official insti'uc- 
tions to the district attorneys to dismiss aU 
prosecutions where the person accused shall 
take the oath of allegiance and fidelity to 
the Union, as provided for in the proclama- 
tion. 

The second point made by the district at- 
torney in support of the demurrer to the de- 
fendant's plea of pardon, is clearly not sus- 
tainable. This point, as before stated, is, in 
■substance, that although the defendant may 
be within the terms, and entitled to the ben- 
■efit of the original amnesty proclamation, he 
is excluded from these benefits by the sup- 
plemental or explanatory proclamation of 
March 26, 1864. This proclamation, after re- 
•citing that it had "become necessary to de- 
fine the eases in which insurgent enemies are 
■entitled to the benefits" of the prodamation 
•of December 8, 1862, declares that it "does 



not apply to persons taking the prescribed 
oath of allegiance and fidelity to the Union, 
who are in military, naval, or civil confine- 
ment or custody, or under bonds, or. on parole 
of the civil, military, or naval authorities, or 
agents of the United States, as prisoners of 
war, or persons detained for offenses of any 
kind, either before or after conviction." 

The only inquiry before the court as to this 
point is whether the second or explanatory 
proclamation can in any way affect the status 
or rights of this defendant: It has been al- 
ready stated that the plea avers, and such 
are the facts of the ease, that after the re- 
turn of the indictment against *the defend- 
ant, namely, on March 1, 1864, he appeared 
in court and took the oath prescribed. The 
explanatory proclamation bears date the 26th 
of that month. It will be obvious, therefore, 
that when the defendant took the oath, and 
thereby claimed the benefits of the presi- 
dent's offered amnesty, the first proclama- 
tion was in full force. Now, it is a proposi- 
tion too dear to require argimients or au- 
thorities to sustain it, that if the defendant, 
by a compliance with the terms of mercy pro- 
posed in the first prodamation, has entitled 
himself to its benefits, no subsequent act of 
the president, or of any other department of 
the government, could deprive him of the 
rights so acquired. To give the second proc- 
lamation a retroactive operation, and thus 
doom the defendant to a punishment from 
which he had been legally exonerated, would 
be in violation alike of reason and of law. 
If it were true that the high crime charged 
against the defendant could be sustained by 
satisfactory evidence, it is far better that he 
should escape punishment than that a plain 
prindple of law should be set at naught. 

I am dear, therefore, that the special plea 
of the defendant must be sustained, and the 
demurrer overruled. - 
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UNITED STATES v. HUGHES et al. 

[21 Int. Rev. Eec. 76.] 

District Court, S. D. New York. March, 
1875.] 1 

Customs Duties — Violation of Laws — Recoveby 

OF Penalties — ^Evidence — Books 

AND Papers Seized. 

In suits to recover penalties under the cus- 
toms laws, evidence obtained from the books 
and papers taken from the defendant under a 
warrant of seizure is not competent, such evi- 
dence being excluded under section 860 of the 
Revised Statutes of the United States, which 
is a re-enactment in substance of the 1st section 
of the act of February 25th, 1868. 

[Cited in U. S. v. Three Tons of Coal [Case 
No. 16,515.] 

[This was an action "of debt to recover from 
the defendants, George Hughes and others, 
the value of certain importation of merchan- 
dise alleged to hasve been entered by them at 

1 [Reversed in Case No. 15,417.] 
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the custom house in New York City, on fraud- 
ulent invoices.] 

Thomas Simons and R. W. Sherman, Asst. 
Dist Attys., for plaintifEs. 
Sherburne B. Eaton, for defendants. 

BLATOHFOE.D, District Judge. The dis- 
trict attorney has offered in .evidence certain 
original entries, contained in certain original 
books belonging to the defendants, for the 
purpose of proving the allegations contained 
in certain specified counts of the declaration. 
These books, were taken from the possession 
of the defendants by virtue of a warrant of 
seizure issued under the 2d section of the 
act of March 2, 1SG7 (14 Stat 547), providing 
for the seizure of books and papei-s in cases 
of complaint made of frauds on the revenue. 
The warrant and the papers connected with 
it are in evidence. The books in question 
were delivered up to the defendants on a 
stipulation made by them to produce them 
on this trial, which they have done. This is 
strictly a suit to recover penalties. It is ob- 
jected by the defendants that the evidence to 
be furbished by the entries in the books in 
question is not competent for the reason that 
section 860 of the Revised Statutes of the 
United States which is a re-enactment in sub- 
stance of the 1st section of the act of Feb- 
ruary 25th, 1868 (15 Stat. 37), makes such 
evidence incompetent. Section 860 is in these 
words: "No pleading of any party, nor any 
discovery or evidence obtained from a party 
or witness by means of a judicial proceeding 
in this or any foreign country, shall be given 
in evidence, or in any manner used against 
him, or his property or estate, in any court of 
the United States, in any criminal proceeding, 
or for the enforcement of any penalty or for- 
feiture: provided, that this section shall not 
exempt any pai'ty or Witness from prosecu- 
tion and punishment for perjury committed 
in discovering or testifying as aforesaid." 

The question thus presented is an interest- 
ing and important one, and I am not aware 
that it has been passed upon by any court of 
the United States. My own recollection, and 
such examination as I have made in the bilef 
time allowed to me, has not led me to any 
case on the subject And certainly if the ex- 
perienced counsel for the government, and 
the zealous and energetic counsel for the de- 
fendant in thir. action, have found no such 
case, it may be assumed that no such re- 
ported ease can be found. In 1868 the United 
States brought a suit in personam against 
Stockwell [Case No. 16,406], in the district 
court of the United States, for the district of 
Maine, to recover as penalties double the 
value of certain shingles, and also unpaid du- 
ties on such shingles. The boolis and papers 
of the defendants had been seized imder the 
provisions of the act of 1867, before referred 
to; and at the trial before laie district judge 
some of the books and papers so seized were 
offered in evidence on the part of the United 



States. Various objections were taken by 
the defendants to the competency as evidence- 
of the books and papers, and it was contend- 
ed by them that the district attorney could 
not put in evidence books and papers obtain- 
ed and placed in his possession by force of 
the warrant of seizure. But although the 
suit was brought and tried after the act of 
February 25, 1868, was passed, no allusion to 
that act is found in the report of the case in 
the circuit court,— Stockwell v. U. S. [Id. 13,- 
466],— to which court it was taken by writ of 
eiTor, by the defendants, after a verdict and 
judgment against them, and that act does- 
not appear to have been urged by the de- 
fendants as an objection to the putting in 
evidence of the books and papers. The dis- 
trict judge overruled at the trial all the ob- 
jections so taken, which included an objec- 
tion that the act of 1867 was unconstitutional^ 
The case on the writ of error was heard in. 
the circuit court before Mr. Justice Chfford. 
and Judge Shepley. Judge Clifford wrote an 
opinion which is the leading opinion on this 
subject, in which he considers all the objec- 
tions so taken, and there is not in any part 
of his opinion any allusion to the act of 1868. 
One of the objections taken at the trial in the- 
district court, and set forth in the bill of ex- 
ceptions, and considered in the circuit court,, 
was that the district attorney could not, 
against the objection of the defendants, put 
in evidence against them papers obtained and 
placed in his possession by force of the war- 
rant—an objection which, on the face of it, 
would seem to have been broad enough to- 
admit the urging of the point that, by virtue- 
of the provisions of the act of 1868, the dis- 
trict attorney was inhibited from putting In 
evidence in a suit against the defendants for 
penalties, books and papers obtained from 
them by force of such warmnt of seizure^ 
even though the bill of exceptions did not, on 
the face of it, contain any specific allusion 
to the act of 1868. But neither the attention 
of the district judge, nor the attention of the- 
circuit judges, seems to have been called ta 
this statute of 1868. Various inferences- 
might be drawn from this circumstance by 
different minds, looking upon the subject 
from different points of view. One inference- 
might be, that as it is to be presumed that 
the counsel for the defendants in that case 
knew of that statute, and as they made no 
point about it, and did not call the attention 
of the court to it, the reason was because they 
thought that the statute had no application to^ 
the case, and that as the judges must have- 
had the statute in mind, and made no sug- 
gestion that it was applicable, they must 
have thought that it had no bearing on the- 
case. On the other hand, counsel and judges 
sometimes overlook the existence of recent 
statutes. In that connection, it has been 
stated, on this ti*ial, by the counsel for the- 
defendants, that Judge Lowell, of the district 
of Massachusetts, is reported to have said, 
when the matter of the seizure of the books 
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and papers of Jordan, Marsh & Co. waS' be- 
fore him, — ^In re Jordan [Case No. 7,512], — 
that such hooks and papers, if taken on a 
warrant of seizure, could not against their 
objection, he used as evidence against them 
in a suit to recover penalties from them. If 
the district judge in Maine, or the circuit 
judges, had in mind the existence of the stat- 
ute of 1868, they may not have regarded it 
as their duty to refer to it, inasmuch as the 
counsel for the defendants did not call at- 
tention to it However that may he, the 
statute was not, so far as the reports show, 
called to the attention of any of the courts in 
that case. The case went up from the cir- 
cuit court to the supreme court of the Unit- 
ed States, and in the latter court— [Stockwell 
V. U. S.] 13 WaJl. [SO U. S.] 531— no question 
about the books and papei-s seems to have 
been m*ged or considered, and the case turn- 
ed on other points entirely, and the judgment 
was affirmed. With the views of the circuit 
court, as expressed in the Case of Stockwell, 
in regard to the seizure of books and papers, 
I entirely concur, as I have stated in my de- 
cision in Re Piatt [Case No. 11,212], The 
principal questions as to the seizure of books 
and papers, involved in the Stockwell Case, 
were Involved in the Piatt and Boyd Case 
[supra]. One point involved in the Stockwell 
Case did not arise in the Piatt and Boyd mat- 
ter, but does arise in the present case. In the 
Stockwell Case it was objected that books 
and papers coming into the possession of the 
disti'ict judge, under a warrant of seizure, 
■could not be put by him into the possession 
of the district attorney to be used as evi- 
dence on the trial. In regard to this objec- 
tion Judge Clifford says: "The court is of a 
different opinion, as the very object of the 
search is to ascertain whether tbere are such 
papers, deposited in the described place or 
premises, and, if so,. that they may be seized 
and produced 'before the said judge.' Papers 
so seized are declared by the act of congress 
to he 'subject to the order of said judge,' but 
he must allow the examination of the same 
by the collector of customs, or by any officer 
duly authorized by the collector for that pur- 
pose. Invoices, books, or papers so seized 
may be retained by said judge as long as in 
his opinion the retention thereof is necessary; 
and the court is of the opinion that invoices, 
books or papers, so seized, like the imple- 
ments of crime or stolen goods seized on 
search warrants may, in a proi)er case, be giv- 
en in evidence against the ofCender and perpe- 
trator of the fraud. Com. v. Dana, 2 Mete. 
[Mass.] 320. Suits in the name of the United 
States are institute-! in the circuit and district 
courts by the district attorneys, and, while 
pending there, such suits are controlled by 
those officers, under the instructions of the 
attorney-general. They are the proper offi- 
cers to institute proceedings to recover such 
penalties as those incurred in this case, and 
when such a suit is pending and comes on 
for trial the district attorney may well claim 



the right to use all legal evidence at com- 
mand, whether tlie same is in the archives of 
the government or on file in the court. Con- 
fiscation Cases, 7. "Wall. [74 U. S.] 454." That 
is a well-considered opinion by a judge whose 
political views have always inclined him to 
respect most fully the rights of the citizen, 
and to adhere to a strict construction of the 
constitution; and, but for the provisions of 
section 860 of the Revised Statutes, there 
could be no doubt, in my judgment, that the 
entries in the books now offered in evidence 
would be competent testimony. 

Simultaneously with the conferring of the 
power of seizing books and papers, in cus- 
toms revenue cases, by the 7th section of the 
act of March 3, 1863 (12 Stat. 740), which was 
sup'planted by the 2d section of the act of 
March '2, 1867, and which power was un- 
doubtedly conferred, at first, in view of the 
necessity growing out of the war, for sav- 
ing every dollar that could be sjfved in the 
collection of the customs revenue, there were 
also passed statutes in coimection with the 
internal revenue, such as the 14th section of 
the act of June 30, 1864 (13 Stat 226), as 
amended by the 9th section of the act of 
July 13, 1866 (14 Stat 101), which introduced 
what were regarded by some persons as 
harsh and inquisitorial measures for obtain- 
ing possession of books and papers by the 
government with a view of obtaining from 
them evidence whereby to collect taxes. It 
had always been a principle of Anglo-Saxon 
jurisprudence, adopted in this country, that 
no man could be compelled to give testimony 
criminating himself or testimony that might 
subject him to a penalty or forfeiture; and, 
in the practical administration of that prin- 
ciple, it had always been held that if a party 
were asked, in the course of judicial pro- 
ceedings, a question, or were asked to pro- 
duce a book or paper, and should under oath 
say that the answer to the question, or the 
production of the book or paper, might tend 
to criminate him or subject him to a penalty 
or forfeiture, he could not be compelled to 
answer the question qv to produce the evi- 
dence. Thus, between this principle and the 
principle of allowing the seizure or requiring 
the production of the books and papers, there 
was an apparent antagonism, which the gov- 
ernment undertook to reconcile. It was nec- 
essary it should have revenue, and to do that 
it regarded it as necessary to obtain informa- 
tion from books and papers, both in customs 
and internal revenue matters. It therefore 
passed the act of Februai-y 25, 1868, under 
which it could compel a party to give the 
information required, while providing that 
no evidence obtained from him by means of 
any judicial proceeding should be used 
against him or his property in any criminal 
proceeding, or to enforce any penalty or for- 
feiture. It thus strengthened the hands ^ of 
its officers, while it protected the citizen by 
giving him substantially the benefit of the 
principle referred to. Before, the party was 
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not obliged to give or produce the evidence. 
Now, he must do so, but it cannot after- 
wards be used against him, in any criminal 
proceeding or to enforce any penalty or for- 
feiture. 

There have been several prosecutions in 
this court to recover penalties under the cus- 
toms laws in which books and papers have 
been seized under a warrant and put in evi- 
dence on the trial, without the question hav- 
ing been raised by the defendants which is 
now presented; and not only so, but without 
the questions having been raised, which were 
raised in the Stockwell Case, under the act 
of 1867. From this fact some persons might 
infer that the counsel for the defence in 
those cases were of opinion that the act of 
1868 did not apply. But that is rathei- a 
strained inference, because counsel may very 
well have advised their clients, or the clients 
may have preferred, not to take any objec- 
tion under the act of 1868, and not to hes- 
itate to exhibit all their books and papers, 
because having nothing to fear, and with the 
idea that any attempt at suppression or con- 
cealment would operate against them in the 
opinion of the mercantile community, if not 
in the particular case. From the fact that 
the counsel in any particular case, involving 
a question where the point might have been 
raised, did not raise it, the inference is not 
necessarily to be drawn that, as a purely 
legal question, they would not have regarded 
it as applicable. I do not mean, however, to 
be understood,- by anything that I have said, 
that the i-aising of the question in this case 
is .a matter which is not altogether proper 
to be done by the defendants, whatever the 
counsel in other cases may have chosen 
to do. 

I cannot resist the conclusion that section 
860 of the Revised Statutes applies to this 
case, and that the testimony offered is not 
admissible. I cannot conceive of any pur- 
pose or object for which such a statute could 
have been enacted except to effect' what it 
says,— that is, that no evidence obtained from 
a party or witness by means of a judicial 
proceeding shall be given in evidence or iji 
any manner used against him or his property 
or estate, in any court of the United States, 
for the enforcement of any penalty, or for- 
feiture. The language is, obtained from a 
party "by means of a judicial proceeding." 
The issuing of a warrant under the 2nd sec- 
tion of the act of 1S67, and the seizure of 
books and papers under it is a judicial pro- 
ceeding. The judge issues the warrant, and 
issues it to the marshal, who produces the 
books and papers seized before the judge, 
and they are to remain subject to the order 
of the judge, and" he is to allow them to be 
examined by the collector of customs, and 
the judge is to retain them as long as, in his 
opinion, the retention of them is necessary, 
and the warrant is to be returned as other 
warrants, to the district court. Anj' evi- 
dence obtained from a party by the seizure 



of- .books and papers under such warrant 
is certainly obtained from him by means 
of a judicial proceeding. The present suit is 
one to enforce penalties against the parties 
from whom the evidence contained in the 
books -and papers seized under the warrant 
was obtained, and such evidence is sought 
to be given in evidence and used against 
such parties. Therefore, the statute applies 
to this case. The evidence is obtained by 
the seizure of the books and papers. The 
statute cannot be limited in its operation to 
evidence obtained from the oral examination 
of the party. If he were sworn and exam- 
ined as a witness, and in the course of sucii 
examination produced the books and papers, 
their contents would be evidence obtained 
from him by means of a judicial proceeding. 
And it can make no difference that instead 
of his producing the books and papers, in 
the course of giving sworn oral testimony, 
they are taken from him under process is- 
sued in a judicial proceeding. 

Against these views, it is urged that con- 
gress had, in 1867, passed this act in re- 
spect to the seizure of books and papers, re- 
vising efCeetively and thoroughly the former 
act of 1863 on the subject, and that, if they 
had intended that the act of 186S should have 
the effect of substantially doing away with 
the benefits and advantages of the act of 
1867, they would have repealed the 2d sec- 
tion of the act of 1867, and that, not having 
done so, they must have believed that there 
was nothing in the act of 1868' which would 
interfere with the operation of the act of 1867. 
This view involves another proposition, that 
there will be no operation or scope for the 
2d section of the act of 1867 if the act of 
1868 is allowed to operate. But that seems 
to me not to be a sound proposition; and the 
language of the act of 1868, as also found 
in section 860 of the Revised Statute's, indi- 
cates, with great distinctness, the. answer to 
that suggestion. Section 8t>U only says that 
the evidence obtained from a party by means 
of a judicial proceeding shall not be used 
against him for certain specified purposes. 
It may be used for all other purposes. There 
are many purposes for which the contents 
of books and papers taken from the pos- 
session of a party under the act of 1867 
may be. used. They may be used, for in- 
stance, to discover the mode in whicli 
frauds on the revenue are committed. Illus- 
trations of this fact are quite familiar to 
those who know how, for the last few years, 
the government has, from the seizure of 
books and papers, obtained information as 
to the manner in which, in reference to cer- 
tain classes of goods, frauds on the revenue 
were initiated and carried on in Europe, and 
has been enabled to abate such frauds 
through agents sent abroad for the purpose. 
So, too, books and papers seized may be used 
to obtain evidence for use in suits to recov- 
er duties from the party, and in suits against 
other persons. There is, therefore, a wide 
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:field not covered by the restrictions contained 
in section 860. 

It is further suggested that on the 22d of 
JTune, 1874, an act Tvas passed (18 Stat. 186) 
■which, -while cepealing the 2d section of the 
act of March 2, 1867, enacts, in its 5th sec- 
tion, a substitute, to a certain extent, for the 
seizure provided for by such 2d section, of the 
^et of 1867, and gives, by that substitute, to 
the government, the benefit of the evidence 
<;ontained in books and papers produced by 
a defendant under a compulsory process, in 
-all suits and proceedings other than criminal, 
-arising under the revenue laws,^ including 
suits for penalties and foi-feitiires. The 5th 
section of the act of 1874 is in these words: 
■"In all suits and proceedings other than crim- 
inal, arising under any of the revenue laws 
of the United States, the attorney represent- 
ing the government, whenever, in his belief, 
•any business book, invoice or paper, belong- 
ing to or under the control of the defendant 
■or claimant, will tend to prove any allegation 
made by the United States, may make a writ- 
ten motion, particularly describing such book, 
Invoice or paper, and setting forth the allega- 
tion which he expects to prove; and there- 
upon the court in which such suit or proceed- 
ing is pending, may, at its discretion; issue a 
notice to the defendant or claimant to pro- 
•duce such book, invoice or paper in court, at 
a day and hour to be specified in said notice, 
which, together with a copy of said motion, 
shall be served formally on the defendant or 
•claimant by the United States marshal, by 
delivering to him a certified copy thereof, or 
-otherwise serving the same as original no- 
tices of suit in the same court are served; 
4ind if the defendant or claimant shall fail or 
refuse to produce such book, invoice or paper 
in obedience to such notice, the allegations 
stated in the said motion shall be taken as 
confessed, unless his failure or refusal to pro- 
duce the same shall be explained to the sat- 
isfaction of the court. And, if produced, the 
^aid attorney shall be permitted, under the 
direction of the court, to make examination 
(at which examination the defendant or 
KJlairaant, or his agent, may be present) of 
such entries in said book, invoice or paper, as 
relate to or tend to prove the allegation afore- 
said, and may offer the same in evidence on 
behalf of the United States. But the owner 
•of said books and papers, his agent or at- 
torney, shall have, subject to the order of the 
•court, the custody of them, except pending 
their examination in court as aforesaid.*' 
Hereupon, it is contended that in view of the 
jirovisions of this 5th section of the act of 
1874 it is not to be supposed that congress 
-could have intended that the provisions of the 
1st section of the act of ISCS or of section 860 
-of the Revised Statutes, should apply to evi- 
idence obtained by means of the seizure of 
books and papers under a warrant issued in 
pursuance of the provisions of the 2d section 
-of the act of 1867. It is sufficient to say, in 
a-egard to this 5th section of the act of 1874, 



that while it may, perhaps, be considered as 
sufficiently broad in its scope to allow such 
books and papers as may be produced by vir- 
tue of proceedings taken under it, to be given 
in evidence in suits for penalties, and as thus 
abrogating, in respect to suits for penalties, 
the provisions of the act of 1868, and of sec- 
tion 860 of the Revised Statutes, in respect to 
evidence contained in -books and papers pro- 
duced under the 5th section of the act of 1874, 
yet, on the other hand, the general scope of 
such 5th section is much more limited than 
the general scope of the 2d section of the act 
of I867. The seizure under the act of 1867 
was a seizure without the pendency, of any 
proceeding or suit, and, naturally, with the 
purpose and intent that the government 
should use the information it should procure 
by nieans of an examination of the books and 
papers seized, to bring suits; whereas, the 
5th section of the act of 1874 requires that 
p. suit or proeeeding^shallhave been brought, 
and shall be pending. Under the latter act, 
the attorney representing the government is 
to make the written motion to the court in the 
suit, describing the allegation which he ex- 
pects to prove. Therefore it is not a sound 
suggestion that the construction of the act of 
1868, and of section 860 of the Revised Stat- 
utes, must be conti'olled by the fact that evi- 
dence obtained under the proceedings taken- 
by virtue of the 5th section of the act of 1874 
may, perhaps, be used in a suit for a penalty 
or forfeiture. 

A suggestion had occurred to me which has 
not been adverted to by counsel; and I al- 
lude to it only for the purpose of saying that, 
on an examination of it, it does not seem to 
me to be a suggestion that has force in it I 
mention it only that it may be understood that 
it has occurred to me. It is, that as the 1st 
section of the act of 1874 repeals the 2d sec- 
tion of the act of 1867, therefore, everything 
that was done under such 2d section fell with 
such repeal, and consequently that all right 
to put in evidence books and papers seized 
under authority of such 2d section feU with 
such repeal. But the answer to that sugges- 
tion, is this, that it always has been held 
that where papers are offered in evidence the 
court can take no notice how they were ob- 
tained, whether lawfully or unlawfully, nor 
wiU the court form a collateral issue to de- 
termine that question. Com, v. Dana, 2 
Mete. [Mass.] 329; U. S. v. La Jeune Eu- 
genie [Case No. 15,551]; 1 Greenl. Ev. § 231; 
StodrweU v. U, S. [Case No. 13,466], So that, 
if these papers and books, being in possession 
of the government, were offered in evidence, 
the general principles of law would author- 
ize a decision that they could be used in evi- 
dence no matter how they were" obtained, but 
for the provisions of the act of 1868, as re- 
enacted in section 860 of the Revised Statutes. 
They could be used in evidence in a suit to 
collect duties, and could be so used notwith- 
standing the repeal of the 2d section of the 
act of 1867. Therefore, the view that is main- 
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tained on the part of tlie defendants in this 
case, receives no additional support from the 
fact that the 2d section of the act of 1867 has 
heen repealed. I must therefore exclude 
these hooks and papers seized by virtue of the 
warrant, because, in the language of the act 
of 1868, and of section 860 of the Revised Stat- 
utes, they are evidence obtained from the de- 
fendants by means of a. judicial proceeding, 
and this is a suit against them for the en- 
forcement of penalties. 

[NOTE. The XJaited States moved that the 
defendants be notified to produce certain hooks 
and papers. The court granted the motion. 
Case No. 15,416. Subsequently a verdict was 
rendered by direction of the coiu-t for defend- 
ants. This judgment was reversed by the cir- 
cuit court in error. Id. 15,417.] 



Case ITo. 15,420. 

UNITED STATES v. HUMASON. 

[5 Sawy. 537; 8 Reporter, 70: 25 Int. Rev. 
Rec. 208; 11 ChL Leg. News, 3^.] i 

Circuit Court, D, Oregon, June 7, 1879. 

Official and Statotort Bonds— Indian Agent 

— PliESCMPTIONS. 

1. In the absence of any statute upon the sub- 
ject, a bond voluniarily given the United States 
to secure the payment of a debt or the per- 
formance of oJEcial duty is valid. 

2. But where a statute prescribes the penalty 
and conditions of a bond, one given in a greater 
penalty or upon substantially other or difEerent 
conditions is so far illegal and void. 

3. An Indian agent appointed for Oregon un- 
der section 4 of the act of June 5, 1850 (9 Stat. 
487), was required to give bond in the penal 
sum of two thousand dollars, as provided in sec- 
tion 4 of the act of June 30, 1834 {4 Stat. 735); 
and he was also a person "charged or trusted" 
with the disbursement or application of money 
or property on account of the Indian depart- 
ment, within the purview of section 8 of said 
act of 1834, and therefore might be required by 
the president to give a bond in a larger sum than 
two thousand dollars for the performance of his 
official duties. 

4. The law presumes that oflHcial duty has 
been duly performed, and therefore where the 
Indian department took a bond from an Indian 
agent in Oregon in a larger amount than two 
thousand dollars, rhe presumption of law is, that 
the increase in the penalty was required by the 
executive, and the bond is vafid until the con- 
trary appears. 

Action [against Phoebe M. Humason] on 
official bonds. 

Rufus MaUory, for the United States. 
John Waldo, for defendant. 



DEADY, District Judge. This action is 
brought against the. defendant as the exec- 
utrix of Orlando Humason, deceased, one of 
the sureties upon the two bonds given by 
the late "William Logan to the United States 
as Indian agent for Oregon. The defendant 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 8 Reporter, 70, 
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demurs to the complaint and upon the argu- 
ment assigned as cause, that the penalty of 
the bonds in excess of two thousand dollars 
was unauthorized by law, and they are there- 
fore so far illegal and void. 

The following are the material facts stated 
in the complaint: In 1861, William Logan,, 
being an Indian agent in Oregon, together 
with Orlando Humason, aforesaid, executed, 
a bond to the plaintiff in the sum of twenty- 
five thousand dollars, conditioned for the 
faithful performance of the duties of his- 
office, and failed to account for one thou- 
sand and six dollars and six cents of the 
public moneys received by him as such 
agent thereunder. That on July 1, 1862, said 
Logan being still Indian agent as aforesaid,, 
together with said Humason, executed an- 
other bond to the plaintiff in the sum of 
twenty thousand doUars, upon like condi- 
tions, and failed to aceoimt for seven thou- 
sand six hundred and seventy-eight dollars, 
and sixty-six cents of the public moneys re- 
ceived by him as such agent thereunder. 

At the date of the execution of these bonds 
it was .provided by section 4, Act June 5, 
1850 (9 Stat. 437), that Indian agents not ex- 
ceeding three might be appointed for Oregon 
who shall "give bond as now required by 
law." The only provision of law then in 
force in the United States upon the subject 
of the bonds of Indian agents, was contained 
in sections 4 and 8 of the act of June 30, 
1834 (4 Stat. 735), entitled "An act to pro- 
vide for the organization of the department 
of Indian affairs," and enacted with refer- 
ence to twelve agents for Indians east of the 
Rocky Mountains. By said section 4 it was 
provided that such agents should give bond 
"in the penal sum of two thousand dollars;" 
and by said section 8 that the president 
might "from time to time require such addi- 
tional security, and in larger amounts, from 
all persons charged or trusted under the- 
laws of the United States with the disburse- 
ment or application of money, goods or ef- 
fects of any kind on account of the Indian 
department." Rev. St § 2075. 

So far as appears, these bonds were given, 
by Logan and his sureties voluntarily. They 
relate to the performance of duties concern- 
ing the intercourse with Indian tribes— a 
subject within the jurisdiction of the United 
States— and are an appropriate means of 
regulating the same. In the absence then of 
any statute prescribing a bond with a dif- 
ferent penalty or conditions, these bonds 
would be valid. U. S. v. Howell [Case No. 
15,405]; U. S. v. Tingey, 5 Pet. [30 U. S.J 
127; U. S. V. Bradley, 10 Pet [35 U. S.] 357. 
But there was a statute in this case, pre- 
scribing the penalty of an Indian agent's- 
bond, and so far as the penalty of these 
bonds vary from this standard, they are 
illegal and void, unless authorized by said 
section 8. Dixon v. U. S. [Case No. 3,934] r 
U. S. v. Howell, supra; Farrar v. U. S., 5- 
Pet [30 U. S.] 388; U. S. v. Bradley, 10 
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Pet. [35 U. S.] 360; Armstrong v. U. S. 
[Case No. 549]. 

Section 4 of the act of June 5, 1850, supra, 
which provides tliat Indian agents appointed 
for Oregon should "give bond as now re- 
quired by law," necessarily referred to the 
provisions of the act of June 30, 1834, supra, 
upon that subject, and they thereby be- 
came in effect, a part of such act. XJ. S. v. 
Babbit, 1 Black [66 U. S.] 56. Upon these 
premises it is contended by counsel for de- 
fendant, that section 4 of the act of June 30, 
1834, prescribes the amount of the penalty 
of the bond of Indian agents for Oregon at 
two thousand dollars, and that the penalty 
of these bonds in excess of that amoimt Is 
void. In support of this conclusion, it is in- 
sisted that the provisions of section 8 of the 
act of 1834, are not applicable to these bonds, 
for two reasons: (1) Because it does not 
appear from the complaint that the president 
ever made any order, either general or spe- 
cial, requiring these bonds to be given in a 
greater amount than two thousand dollars, 
and therefore they were so given contrary to 
law, and are pro tanto void; (2) That said 
section 8 does not apply to Indian agents, 
as they are not "persons charged or tnasted" 
with the disbursement or application of mon- 
ey, goods or efEects on account of" the Indian 
department. 

Speaking from common knowledge, one 
would say that an Indian agent in Oregon, 
at the date of these bonds, was a person 
largely so "charged or trusted;" and a glance 
at the provisions of the act of 1834 will show 
that such charge or trust wa.s contemplated 
by the law-making power. By section 3 of 
that act the superintendent, under the direc- 
tion of the president, has supervision over 
the official conduct and accounts of agents. 
Section 7 provides: "It shall be the general 
duty of Indian agents * * * to manage 
and superintend the intercourse with the In- 
dians within their respective agencies agree- 
ably to law;" to obey the instructions of the 
secretaiy of war, commissioner and superin- 
tendent of Indian affairs, and to "carry into 
effect such regulations as may be prescribed 
by the president." Section 12 directs the 
agent to be "present and certify to the de- 
livery of all goods and money reiquired to 
be paid or delivered to the Indians." Sec- 
tions 15 and 16 authorize the president, un- 
der certain circumstances and independent 
of any treaty stipulation, to furnish Indians 
with rations, goods, animals and implements 
of husbandry; and section 17 authorizes the 
president to prescribe rules for carrying this 
or other acts relating to Indian affairs into 
effect. 

By these rules an agent may be directly 
"charged or trusted" as provided in section 
8 of the act of 1834; and it is fair to pre- 
sume that such was the ease with the prin- 
cipal in these bonds, for the condition of 
them is that he will faithfully account for all 
public money and property which shall come 



to his hands, while it appears from the com- 
plaint that he actually did receive large- 
sums of public money to be expended and ac- 
counted for as Indian agent. 

But more than this, the act directly pro- 
vides, as stated, that the agent shall super- 
intend the Indians of his agency and enforce 
the regulations of the president, which al- 
most necessarily involve the disbursement of 
money and the application of property, foir 
the supervision of an agent's accounts, which- 
necessarily implies disbursements, and for* 
.the agent's presence and participation in the- 
deliveiy of all goods and money to the In- 
dians, which also -implies that he is at least 
"charged or trusted" with the "application"' 
of the same. It is not necessary that this 
charge or trust should be solely in the agent,^ 
but it is sufficient if he is eaUed upon to act 
in conjunction with others, or even as an 
Inspector or witness of the actions of sucIl 
others. 

But there are other acts of congress inj 
force at the date of the execution of these 
bonds which bear upon this section. Section. 
8 of the act of 1834 is prospective, and ap- 
plies whenever, by any subsequent legisla- 
tion or executive regulation, an Indian agent 
is required to disburse or apply money or- 
property on account of the Indian depart- 
ment. Section 1 of the act of March 3^. 
1857 (11 Stat. 169; Rev. St § 2089) author- 
izes the president to direct the payment of 
money to Indians or Indian tribes by the su- 
perintendent, in the presence of the agent as 
a witness. Section 1 of the act of June 27, 
1846 (9 Stat 20; Be v. St. § 2092) provides 
that "no superintendent, Indian agent or 6th- 
er disbursing officer in such service shall 
have advanced to him on Indian or publie 
account any money to be disbursed in fu- 
ture" until he has settled his accounts for- 
the preceding year and the balances in his- 
hand are ready to be paid over. 

By this act it is distinctly assumed that 
Indian agents are disbursing officers in that 
department or "service," and so they were.- 
. Of this there can be no doubt, although their- 
powers and duties in this respect may have- 
been mainly prescribed by executive regu- 
lation. As has been suggested, in Oregon,, 
for yeai-s prior to the date of these bonds, 
it was a matter of common knowledge that 
the yearly disbursements of the Indian, 
agents amounted to hundreds of thousands, 
and formed an important item in the circula- 
tion and business of the country. 

It is also suggested for the defendant that 
the executive power to require "additional 
security" from agents does not include the- 
power to prescribe the amount of the orig- 
inal bond. "Additional security" may be ei- 
ther a new or additional bond with the same 
or other sureties in the same or a greater 
amount The security given by an officer 
for the performance of his duties consists as 
weU in the amount of his boiid as the num- 
ber and character of his bondsmen, and an.' 
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iidditional security necessarily implies an ad- 
ditional bond or one in a greater amoimt, or 
with more responsible sureties. 

But the power to require "additional se- 
•curity" is not all the power conferred upon 
the president by section 8 of the act of 1834. 
He may also require security to be given 
in "larger amounts"— that is, than the sum 
of two thousand dollars, as prescribed in sec- 
tion 4 of said act. If this is not the effect 
-of the clause— "and In larger amounts," it 
has no signification and is superfluous. 

As to the first of these objections- that it 
does not appear from the complaint that Lo- 
^an was required by the president to give 
bond in an amount larger than two thousand 
-dollars— I am quite clear that the mere giv- 
ing and taking the bond in such an amount 
is sufficient to warrant the presumption that 
-he was so required, untU the contrary ap- 
pears. Official duty is presumed to have 
been regularly performed, and therefore, 
when the commissioner of Indian affairs or 
other officer of the Indian department took 
•these bonds from Logan in an amount larger 
than two thousand dollars, the law presumes 
that he did so rightfully rather than other- 
TVise by the direction, general or special, of 
the president. 

The question involving an official act of the 
executive is triable by the knowledge of the 
court and must eventually be determined by 
it from an examination of the executive rec- 
ords and proceedings. If no such direction 
was ever given, then there was no authority 
for giving or taking these bonds in any 
.greater sum than two thousand dollars, and 
-all in excess of that amount is void. The 
-demurrer is overruled. 

[The plaintiffs' demurrer to the defendant's 
j)leas, subsequently filed, was overruled. Case 
JSTo. 15,421J 
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'16 Sawy. 199; 9 Reporter, 107; 26 Int. Rev. 

Ree. 12; 12 Chi. Leg. News, 138; 8 Am. 

Law Rec. 466.] i 

Circuit Court, D. Oregon. Dec. 15, 1879. 

Officiai, and Statotoky Bonds— Loss of Public 
Money — Act of God. 

1. "Where an officer is required by his superior, 
colore officii, to give a bond, vfiih stipulations 
or provisions in the condition thereof, not re- 
quired by statute, the bond is void in toto. 

[Cited in County of Douglass v, Clark (Or.) 
13 Pac. 513.3 

2. The parties to an official bond for the safe 
keeping or accounting for public money are not 
liable for the loss of the same when such loss 
is caused by the act of God or the public enemy. 

[Cited in State v. Nevin (Nev.) 7 Pac. 655.] 

3. The performance of an express contract is 
not excused by reason of anything accruing after 
the contract; but in the ease of a condition in 

1 [Reported by L, S. B. Sawyer, Esq., and 
liere reprinted by permission. 9 Reporter, 107, 
•contains only a partial report.] 



a bond to do a thing, performance is excused 
when prevented by the law or an overruling ne- 
cessity. 

The action is brought against the defend- 
ant [Phcebe M. Humason], as the executrix 
of the will of Orlando Humason, deceased, 
upon two bonds executed by William Logan, 
in his life-time, as Indian agent for Oregon, 
together with said Humason and others, as 
sureties; the one on August 1, 1861, in the 
penal sum of twenty-five thousand dollars, 
and the other on July 1, 1862, in the sum of 
twenty thousand dollars; and both condition- 
ed that said Logan would "carefully dis- 
charge the duties" of such office, and "faith- 
fully expend aU public moneys, and- honest- 
ly account for the same, and for all public 
property which shall or may come into his 
hands, without fraud or delay." It is also 
stated in the conditions of the bonds, that 
Logan had been appointed Indian agent for 
Oregon, and had accepted the office. The 
case was before the court on a prior occasion, 
on a demurrer to the complaint, which was 
overruled. See [Case No. 15,420]. 

Rufus Mallory, for the United States. 
Seneca Smith, for defendant. 

DEADT,' District Judge. The breach al- 
leged of the condition of the first bond is a 
failure to account for one thousan.d and six 
dollars and six cents -of the public moneys 
received by Logan as such Indian agent, and 
of the second, a like failure for seven thou- 
sand six hundred and seventy-eight dollars 
and sixty-six cents. 

The answer of the defendant, besides the 
denial, contains five separate pleas or de- 
fenses; the first and third being to the count 
upon the first bond, and the second and 
foiurth to the count on the second one, and 
the fifth one to both. The plaintiff demurs 
to the third, fourth, and fifth pleas, because 
they do not constitute a defense to the ac- 
tion. 

The third plea sets forth, in effect, that 
the first bond was prepared and sent to 
Logan by the interior department, through 
the then acting commissioner of Indian af- 
fairs, Charles E. Mix, who required the de- 
fendant to execute the same, with sufficient 
sureties, before he should be allowed to ex- 
ercise the duties of said office or receive the 
emoluments of the same; that the conditions 
of said bond were wholly variant from those 
required by statute, and enlarged the duties 
and responsibilities of said Logan and his 
sureties; and so the said bond was extorted 
from said Logan by color of office, as a con- 
dition of his remaining in said office, and re- 
ceiving the emoluments thereof, and is there- 
fore void and of no effect. 

The fourth plea is similar to the third. 

The fifth plea states, that about July, 1862, 
while in the discharge of his duties as said 
Indian agent, under the appointment of July 
1, 1862, said Logan sailed on the steamship 
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Brother-Jonathan from San Francisco for 
Portland, Oregon, with the sum of five thou- 
sand dollars, which he had received from 
plaintiff as said agent, with instructions to 
transport the same thereon to Oregon; that 
said steamship, while pursuing said voyage, 
was lost at sea, and said Logan was drown- 
ed, and said sum of money was, while being 
so transported, without any faidt or negli- 
gence of his, lost in the Pacific Ocean. 

Section 4 of the act of June 30, 1S34 (4 Stat. 
735), which was made applicable to Indian 
-agents in Oregon by section 4 of the act of 
June 5, 1850 (9 Stat. 437), providing for the 
appointment of such agents, provides that 
Indian agents shall hold th§ir offices for the 
term of four years, and "shall give bond, 
with two or more sureties, in the penal sum 
of two thousand dollars, for the faithful exe- 
cution of the same. 

By section 4 of the act of June 5, 1850, 
supra, it was declared that each Indian agent 
thereby pi'ovided for should "perform all the 
duties of agent to such tribe or tribes of In- 
dians in the territory of Oregon as shall be 
assigned to him by the superintendent," 

All the 'condition, then, which the statute 
required in the agent's bond, was, that he 
would faithfully execute his office,— perform 
the duties thereof, — and no more was neces"- 
sary. But the bonds in suit seem to have 
been prepared without reference to the law, 
and the conditions are much broader than 
the statute requires, or was necessary. By 
these, Logan was not only required to ac- 
count for the money and property which 
might come into his hands as Indian agent, 
but for all public moneys and property, how- 
ever or in whatsoever character received. 

In U. S. V. Bradley, 10 Pet [35 U. S.] 343, 
it was held, in the language of the syllabus 
of the case, that a "bond given to the United 
States by a paymaster and his sureties, one 
pai-t of the condition being in conformity 
with the act of congress which directed 
bonds to be taken from paymasters, is valid 
in that part, though it also contained other 
stipulations not required by the act, these 
latter being distinct and separable from the 
former, and it not appearing that any com- 
pulsion was used to obtain the bond." 

But here it is a question' whether the au- 
thorized and unauthorized provisions of the 
conditions are separable or not, — U. S. v. 
Myndei-se [Case No. i5,8o0]; while it is dis- 
tinctly alleged in the pleas that the bonds 
were obtained by compulsion. 

In U. S. V. Tingey, 5 Pet [30 U. S.] 115, 
the circumstances were exactly like those in 
the case at bar. The principal in the bond 
was a purser In the navy, and the condition 
required by the statute was, that he would 
faithfully perform all the duties of purser in 
the navy of the United States, while the con- 
dition written in the bond was, that he would 
account for all public moneys and property 
■;received by him or committed to his care, 
.without limiting his liability to such as 



might come into his hands as purser. The- 
defendant, a surety on the bond, pleaded 
these facts, and alleged that the bond was- 
extorted from the principal by the secretary 
of the navy under color of office, as a con- 
dition of his remaining in the office of purser 
and receiving the emoluments thereof. Up- 
on a demurrer to the plea in the circuit court 
it was held to be a good defense, and the- 
judgment was affirmed by the supreme court. 

The court, after stating the fact that the 
condition of the bond was different from 
that prescribed by the statute, because it 
created a liability for all moneys or property 
received by the principal, "whether officially 
as purser or otherwise," and that it was not 
voluntarily given, says: "It (the bond) was 
demanded of the party upon -Hie peril of los- 
ing his office; it was extorted under color 
of office against the requisitions of the stat- 
ute. It was plainly, then, an illegal bond; 
for no officer of the- government has a right 
by color of his office to require from any 
subordinate officer, as a condition of holding 
office, that he should execute a bond with, 
a condition different from that prescribed by 
law," 

In Hawes v. Marchant [Case No. 6,240], 
Mr. Justice Curtis, in considering this ease- 
and others cited from the lower com*ts to^ 
the same effect, says: "The rule which 
avoids such bonds rests upon the want of 
authority in the public officer to take them, . 
and upon the policy of guarding the citizen 
against oppression by the illegal exercise of 
official power. It Is well stated by Sewall, 
J., in Churchill v. Perkins, 5 Mass. 541, that, 
when the plaintiff demands the fruit of an 
obligation obtained colore officii, it must be- 
shown that the demand is justified by some 
authority of the officer, otherwise it is against 
sound policy, and is void by the principles, 
of common law." By "colore officii," how- 
ever, must be tmderstood some illegal ex- 
ertion of authority, whereby an obligation is: 
extorted which the statute does not require- 
ta be given. If all parties voluntarily con- 
sent to enter into the bond, and the depart- 
ure from the precise requisitions of the stat- 
ute is made by mistake, or accident, and 
without any design to compel the obligees to 
enter into an imdertaking not required by 
law, the bond is not invalid, simply because 
it contains something which the statute does 
not authorize," 

Upon these authorities, and particularly the 
case of U. S. v. Tingey [supra], it must be 
held that these pleas are a good defense to 
the action. The demurrer to them is there- 
fore disallowed. 

The demurrer to the fifth plea is also over- 
ruled. In U. S. V. Thomas, 15 Wall. [82 U. 
is.] 337, the supreme court, in the language- 
of the syllabus,- held that "a receiver of pub- 
lic money, under bond to keep it safely and 
pay it when required, is not bound to ren- 
der the money at all events, but is excused 
if prevented from doing so by the act of ,God. 
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•or the public enemy, -without any neglect or 
fault on his part." In delivering the opinion 
•of the court, Mr. Justice Bradley, after ad- 
mitting the law to be that the "performance 
-of an express contract is not executed by 
reason of anything occurring after the con- 
tract was made, though xmforeseen by the 
■contracting party and though beyond his 
•control," makes a distinction "between an 
absolute agreement to do a thing and a con- 
dition to do the same thing inserted in a 
bond;" saying that "in the latter case the 
obligor, in order to avoid the forfeiture of his 
•obligation, is not bound at all events to per- 
form the condition, but is excused from its 
performance when prevented by the law or 
an overruling necessity," — citing Co. Litt. 
206a; 2 Bl. Comm. 340, 341, and concludes: 
"We think that the case is within the law as 
laid down by Ijord Coke, and that the receiv- 
er, and especially his sureties, are entitled 
to the benefit of it; and' that no rule of pub- 
lic policy requires an officer to account for 
moneys which have been destroyed by an 
overruling necessity, or taken from him by 
a public enemy, without any fault or neglect 
on his part." 

Certainly,, according to the facts stated in 
this plea, this sum of money was lost or de- 
stroyed by an overruling necessity,— the act 
of God, — ^without fault or neglect on the part 
of Logan, and this brings the case within 
the ruling of the supreme court. 

There must be judgment on the demurrers 
for the defendant. 
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UNITED STATES \. HUMPHREYS et al. 

[3 Hughes, 201; 7 Beporter, 330.] i 

Circuit Court, E. D. Virginia. Feb. 11, 1879. 

Judgment Liens — Recokdixg. 

In order to their being liens upon real estate 
in Virginia, judgments obtained iu courts of the 
United States, in the state, need not be recorded. 

In equity. 

L. L. Lewis, U. S. Atty., and Henry T. 
Wickham, for the United States. 
F. W. Christian, for defendants. 

HUGHES, District Judge. The very able 
and informing briefs of counsel leave me 
nothing to do but state the points of the case, 
and deduce a decision from the authorities 
which govern it. The United States obtain- 
ed a judgment in October, 1877, against Jo- 
seph M. Humphreys, late collector of cus- 
toms at Richmond, and his sureties on nis 
official bond. In January, 1878, Humphreys 
executed a deed of trust to secure money bor- 
rowed, through Thomas N. Page, on lands 
of his lying in the county of Henrico, near 

I [R^orted by Hon. Robert "W. Hughes, Dis- 
trict Judge, and liere reprinted by permission. 
7 Reporter, 330, contains only a partial report.] 



the city of Richmond. The United States 
brings its bill in equity in this court against 
J. M. Humphreys and other proper parties 
defendant to subject this land to the lien of 
its judgment. And the single question in the 
case before the court is, whether the judg- 
ment is of higher dignity than the tnist 
deed, and can be enforced as against the 
lien of the debt secured by that deed. 

The contention of the trust creditor is that 
the United States lost its lien and the ben- 
efit of its priority in time over the deed by 
failing to docket its judgment in pursuance 
of the requirement of the eighth section of 
chapter 182 of the Code of Virginia, which 
provides that "no judgment shall be a lien 
on real estate as against a purchaser thereof 
for valuable consideration without notice, "un- 
less it is docketed" in the county or corpora- 
tion where the land lies, on the judgment 
docket required to be kept by the clerk of 
each county or corporation court of the scute, 
either within sixty days next after the date 
of such judgment, or fifteen days before the 
conveyance of said estate to the purchaser. 

I shall first consider the question as if the 
judgment creditor was ~ a private creditor. 
The sixth section of the same chapter of the 
Code of Virginia provides that "every judg- 
ment for money rendered in this state here- 
tofore or hereaiter against any pei"son shall 
be a lien on aU real estate of such person." 
This provision was first embodied in the 
Code of 1849. Previously to that time, and, 
indeed, subsequently wxtil March 26, 1872, the 
writ of elegit was in iise in Virginia; but on 
that date that writ was finally abolished by 
special act of the legislature. Such being 
the law of Virginia as to the lien of judg- 
ments in the state courts, the next inquiiy is, 
how does the law thus existing apply to 
judgments of courts of the United States 
rendered in the state of Virginia? 

It is well-settled law that judgments ren- 
dered in the courts of the United States ai-e 
liens upon the defendant's real estate in all 
cases where similar judgments of the state 
couits are made liens by the law of the state. 
Wood V. Chamberlain, 2 Black [67 U. S.] 430; 
more particularly page 438 et seq. Many 
other decisions of the supreme court of the 
United States might be cited to the same ef- 
fect. These judgments are Kens, not by vir- 
tue of the adoption of state laws by the 
United States courts, by rules of court or oth- 
erwise, but by virtue of acts of congress giv- 
ing the same effect to final process of Unit- 
ed States courts as is given by state laws to 
process of the courts of the states in which 
they are held; giving the same remedies on 
judgments and decrees of federal courts as 
are given by state laws on judgments and 
decrees of state courts; and giving authority 
to the United States courts to make proper 
iTiles for securing these objects. We arc 
therefore to look to acts of congress on this 
subject to ascertain how far judgments of 
United States courts in Virginia are liens up- 
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■on lands. If there had heen no such act of 
-assembly as that of March 26, 1872, abolish- 
ing the writ of elegit in Virginia, it might 
probably be contended that in Virginia the 
jprocess act of congress of 1828 [4 Stat. 278], 
is not repealed by the act of congress of June 
1, 1872 [17 Stat 196], now section 916 of the 
Eevised Statutes of the United States, and 
that the writ of elegit lies from the United 
States courts In this state; and that the lien 
•of the writ of elegit is, unlike that given by 
•section 6 of chapter 182 of the Code, not 
subject to the condition of doclieting the 
judgment imposed by section 8 of that chap- 
ter. But the Virginia law of March, 1872, 
-does abolish the elegit, and section 916 in 
the Revised Statutes, giving the same effect 
to, and remedies on, judgments of the United 
States courts as were then (1874) given by 
estate law to judgments of state courts, re- 
peals by substitution in Virginia the process 
■act of 1828 as to the elegit, whatever it may 
■do in other states, under the particular legis- 
lation of those states bearing upon this sub- 
ject Decisions of United States courts in 
-other states, seemingly in conflict with this 
view, were rendered upon the condition of 
«tate legislation in those states, and dp not 
necessarily apply to the condition of legisla- 
tion in Virginia. 

The judgment in this case against Hum- 
phreys became a lien upon his lands just as 
it would have become if it liad been a judg- 
ment of a state court; and the remaining 
'Question is, whether by the execution of the 
deed of trust which Humphreys gave in Jan- 
uary, 1878, the judgment "ceased" to be a 
lien under the operation of the 967th section 
of the Revised Statutes of the United States, 
which provides that judgments of United 
States courts within a state "shall cease to 
be liens on real estate, etc, in the same man- 
ner and at such periods as judgments of the 
■courts of the state cease by law to be liens 
thereon." I do not doubt that so far as this 
law shall operate proprio vigore in any case 
—for instance, as a statute of limitations— 
the lien of a judgment of a United States 
Kjourt would cease just as that of a state 
court would do under a state statute of lim- 
itation; but I am precluded by a current of 
>decisions rendered by courts of the United 
States from holding that the lien of a judg- 
ment of a United States court ceases in the 
event it is not dodceted in accordance with a 
«tate law as against a subsequent purchaser 
without notice. I am precluded from holding 
that the lien of the judgment in this case 
ceased in January, 1878, as against the trus- 
tee's title under the deed of trust executed in 
that month by Humphreys. The decisions of 

, .the United States courts have been in noth- 
ing more uniform, xmvarying, and consistent 
than in holding that where rights once at- 
tach under laws of congress adopting laws 
of the respective states, these rights are not 

•divested by a non-compliance with condi- 



tions, restrictions, or limitations contained 
in those very state laws, where a compuance 
with the latter would depend upon a resort 
in any way to state officials, or to the ma- 
chinery of the state judiciary. 

The provision of the Code of VirgiAia mak- 
ing a judgment for money a lien upo^ the 
real estate of the debtor makes, in the eighth 
section of chapter 182, an exception in favor 
of a subsequent purchaser without notice, 
where the judgment has not been docketed. 
The process of docketing depends upon the 
action of an officer of a state court in keep- 
ing a docket, and upon that officer's actually 
docketing the judgment of the United States 
court when presented. There is no law of 
Virginia requiring this officer to docket the 
judgment of a United States couit. He acts 
strictly in a ministerial capacity, and is not 
required by any express law to enter such 
a judgment when presented for such a pur- 
pose. Congress, on its pait, has not (as I 
think it should do) by law required clerks 
of United States courts to keep such dockets 
in each district as the law of Virginia re- 
quires to be kept in each county. So as to 
other restrictions, exceptions, limitations, and 
conditions which state laws conferring rights 
insert in the laws conferring them, I think 
it may be laid down as a nile having few ex- 
ceptions that in any case of a law of a state 
conferring rights upon conditions, or with ex- 
ceptions, and adopted lyy congress as opera- 
tive in that state, wherever the exceptions 
or conditions depend upon the action of state 
officers, so that the enjoyment of rights thus 
once conferred could be defeated or divested 
by the action, or refusal to act, of a state 
officer, such a condition, or exception, in xue 
state law is uniformly held by the United 
States courts not to limit the rights confer- 
red by the act of congress adopting the state 
law. This was decided in Palmer v. Allen, 
7 Cranch [11 U. S.] 550-64; Wagram v. South- 
ard, 10 Wheat [23 U. S.] 1; U. S. Bank v. 
Halstead, Id. 51; Boyle v. Zacharie, 6 Pet 
[31 U. S.] 648; and (more particularly in 
their bearing upon the question now under 
consideration) Massengill v. Downs, 7 How. 
[48 U. S.] 760; and Carroll v. "SVatkins [Case 
No. 2,457]. In these last cases the law of 
Mississippi, giving the lien in favor of judg- 
ments for money, was modified by provisions 
requiring judgments to be docketed, and 
making exceptions in favor of subsequent 
purchasers without notice as against judg- 
ments not docketed— provisions identical in 
purport with those of Virginia. But the su- 
preme court of the United States held in the 
foi-mer case that In states where judgments 
create liens a judgment of a United States 
court has that operation throughout the judi- 
"cial district in which it is rendered, ana any 
provisions of state legislation modifying the 
lien of judgments and restricting their op- 
eration cannot affect the lien of a judgment 
of a United States court I think the deci- 
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sion of the supreme court in Massengill v. 
Downs [supra], is decisive of tlie question 
xmder considei-ation, and requires me to de- 
cide that the judgment of this court rendered 
in October, 1877, is good against the trust- 
deed executed in January following, and that 
the lien created by section 916 of the Revised 
Statutes of the United States, adopting sec- 
tion 6 of chapter 182 of the Virginia Code, is 
not controlled or affected by section 8 of that 
chapter of the Virginia Code. This court 
has decided that a lis. pendens in a United 
States court binds propei-ty in litigation, 
though not recorded and docketed, ua re- 
quired by state law if in a state court. Ruth- 
erglen v. Wolf [Case No. 12,175]. 

I do not think it necessary to go farther 
and inquire whether a judgment in favor of 
the United States has the same force as a 
judgment in favor of the state of Vix-ginia 
in this state, and as "a judgment in favor of 
the crown in England. I am inclined to be- 
lieve on authority, aud would so decide if 
necessary in this case, that judgments in fa- 
vor of the United States stand on the same 
principle as those in favor of the common- 
wealth and of the crown; that they are a 
lien independently of laws making judgments 
geneVaUy a lien upon the estates of debtors, 
and do not depend upon those laws. Al- 
though tlie ancient writ in favor of the crown 
of extendi facias is obsolete by mere disuse, 
having given place to more efficient reme- 
dies, yet I imagine that it still lies theoretic- 
ally; and its theoretical existence is suffi- 
cient to establish the liens in this country 
of judgments in favor of the state and fed- 
eral governments. Their precedence over aU. 
liens in favor of private persons stands upon 
such broad maxims as "Salus populi suprema 
lex," "Thesaunis regis est pacis vinculum, et 
beUorum nervi," and the like. Certain pre- 
rogatives of the crown belong, in the United 
States, not only to the state governments, 
but to that in the United States. Those 
which belonged to the king in England as 
parens patriae, as distinguished from those 
which belonged to his person, survive to the 
government of the United States in this 
coxmtry. Dollar Savings Bank v. U. S., 19 
Wall. [86 U. S.] 239. This doctrine is well 
settled in respect to the state governments; 
more particularly by Com. v. McGowan, 4 
Bibb, 62; Leake v. Ferguson, 2 Grat. 436; 
and Com. v. Baldwin, 1 Watts, 54. Authori- 
ties might be multiplied if it were necessary- 
It might not be necessary, in respect to re- 
cent judgments in favor of the United States, 
to resort to a bill in chancery for the en- 
forcement of them upon real estate. But 
where they have been standing for any 
length of time, and junior liens- have super- 
vened, I think the proper method of proceed- 
ing is the same as would be proper in respect 
to judgments in favor of citizens,— that is to 
say, by bill, — and that such a course has been 
properly taken in this case. 
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UNITED STATES v. HUNT. 

[2 Story, 120; i 4 Law Reporter, 371.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1841. 

SeaMES — PCNISHMENTS BY MaTB — INTOXICATION 

OF Ckew — Marine Issubance. 

1. The authority of the officers in a mercliant- 
sliip, to compel Obedience and inflict punishment, 
is of a summary character, but is not of a mili- 
tary character. 

2. The right of the mate or other officers of 
a ship to intiict punishment on the seamen, when 
the master is on board and at hand, can be jus- 
tified only by the immediate exigencies of the 
sea service, or as a necessary means to sup- 
press mutinous, iilegal, or flagrant misbehaviour 
on the part of the seamen, or to compel obedi- 
ence on the part of the seamen to orders-, or 
other duties, which require prompt and instant 
action and interference on tlie part of the ofll- 
cei's, and admit of no delay. In general, it is 
the duty of the officers to consult the master 
as to the infliction of punishment. 

[Cited in Thompson v. Hermann, 47 Wis. 609, 
3 N. W. 5S2.J 

3. If the master of a vessel set sail on a voy- 
age, with the crew in such a state of intoxica- 
tion, as disables them at the time for the proper 
performance of the ship's duty, and any dis- 
aster arise therefrom; it seems, that any loss 
from that disaster would not be recoverable 
from the underwriters, under the common form 
of policies of insurance. 

This was an indictment against [Zebedee] 
Hunt, founded upon the Crimes Act of 3d 
of March, 1825, e. 270, § 22 [3 Story's Laws, 
2006; 4 Stat 121, e. 65], for assaulting with 
a dangerous weapon (viz. a cutlass) one 
Thomas Coombs, on board of the American 
brig called the Havre, within the waters of 
Massachusetts Bay, and the admiralty and 
maritime jurisdiction of the United States. 
Plea, not guilty. 

At the trial the facts appeared to be as 
follows: The defendant (Hunt) was mate of 
the ship, and Coombs was a seaman on board. 
On the 19th of October, 1841, the brig sailed 
from the inner harbor of Boston bound on a 
voyage to Savannah. It appeared that the 
vessel sailed from the wharf at Boston in the 
afternoon, and was standing out to sea, hav- 
ing reached Nantasket' Roads, when it be- 
came necessary to secure the anchors, and to 
heave to, for the pm-pose of discharging the 
pilot. Three or four of the crew had been 
intoxicated ever since they came on board, 
and had caused the pilot and officers a good 
deal of trouble; sometimes remaining below 
and refusing to come on deck. After reach- 
ing the Roads, the captain (Carpenter) gave 
orders to heave the brig to, and asked Hunt, 
where the rest of the men were. Hunt an- 
swered, that he had called them several times 
and they had refused. (One of the crew tes- 
tified, that Hunt had called these men up and ■ 
received very insolent answers.) The cap- 
tain then called them up, and they answered, 
that "they'd be d—d if they would come tm- 

1 [Reported by Wilham W. Story, Esq.] 
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til they were a-mind to." The captain then 
said, "I'll come down to you, then." The 
men answered, "Oome down;" and upon Capt, 
C.'s stepping down a few steps, they held out 
their hands towards him, (as he testified,) in 
X threatening manner. He- then went aft, 
but one of the men. Coombs, came up and 
followed him to his windlass end, and struck 
at him with his fist. The blow was spent, 
but reached the captain's breast. Capt. C. 
took up a handspike, but Coombs got it away 
from him. At this moment Hunt seized 
Coombs, but recc-iv<sd from him a blow in the 
face, which gave him a black eye. Hunt then 
ran aft to the roundhouse, and came forward 
with his cutlass drawn, and the scabbard left 
behind. As he went forward, the pilot told 
him to be careful, how he used his cutlass. 
Up to this point there was no discrepancy 
in the testimony. It appeared, also, that it 
was rather squally, and there was a hail 
squall soon after the vessel came to anchor. 
Hunt then went forward and struck Coombs 
two or three bl.ows with the flat of his cut- 
lass (as all the witnesses agreed) over the 
head and shoulders. The captain, second 
mate and cabin-boy here testified, that after 
these blows the mate retreated, and Coombs 
followed him, striking at him with his fists 
and daring him; that they" saw no blows 
given with particular force by the mate, but 
that Coombs seemed to be wounded in the 
raelee and confusion of the mate's defence, 
and attempt to reduce him to obedience. The 
same witnesses testified, that the melee end- 
ed several feet further aft than it began. 
The rest of the crew testified, that after two 
or three blows with the flat of the cutlass, 
Hunt seized the weapon and brought it down 
several times, with great force, upon the 
sharp edge, upon the hands and wrists of 
Coombs, who was only attempting to defend , 
himself. According to the evidence of the 
crew, Coombs stood between the windlass end 
and the bow of the long-boat, when Hamt 
fu'st struck him, and was in the same, or 
nearly the same place, when the affair ended. 
The pilot did not see the fight, being on the 
other side of the boat. Some of the rest of 
the crew interfered, though it appeared that 
one of them took hold of Hunt just as he 
was fii-st attacking Coombs, before he got 
his cutlass, but, as was admitted, .with no 
hostile intention. Doctors Ayers and Otis 
testified, that the left wrist of Coombs was 
nearly cut off, the right hand and arm badly 
wounded, and that amputation of the left 
might be necessary, though there were hopes 
of saving it. The other facts in the ease 
sufficiently appear in the charge of the judge. 

R. H. Dana, Jr., for the prisoner, rested the 
defence upon the following grounds: The re- 
peated and deliberate acts of disobedience, 
accompanied with insolent language, and 
finally with an attack upon the captain, con- 
stituted, or might have appeared to Hunt to 
constitute, a mutiny. The taking forcibly 
26FED.CAS. — 28 



from the captain a weapon of defence, which 
he had seized, and the attack upon Hunt, 
when he came to the captain's aid, aggravat- 
ed the case; and another of the crew taking 
hold of Hunt at the moment, from whatever * 
motive, might, in the excitement, have rea- 
sonably given the prisoner a fear of a gen- 
eral mutiny. His striking with the flat of 
the cutlass several times, showed the moder- 
ation of his proceedings, and the fact, that 
Coombs met him imarmed, and neither re- 
treated nor sought a weapon of defence would 
seem to be evidence of no violence on the 
part of Hunt, It should be remembered, too, 
that Coombs did not even I'etire to the fore- 
castle, the proper place for a seaman. Al- 
though there should turn out to have been no 
mutiny in fact, yet if the state of things was 
such as, under the circumstances, might rea- 
sonably have led the prisoner to suppose, 
that there was a mutiny, he must be excused 
for acting under that supposition, if his acts 
were moderate and reasonable for a person 
honestly so supposing. In mutiny, revolt, 
&e. the maritime law permits, and if neces- 
sary, enjoins, the use of dangerous weapons. 
The master and officers must be their own 
protectors, and the protectoi-s of the lives and 
property under their charge. If the prisoner 
came lawfully in possession of the dangerous 
weapon and then used it in a moderate, or, 
under the circumstances, excusable manner, 
he must be acquitted. 

Franklin Dexter, Dist. Atty., admitted 
the right of an officer to use dangerous weap- 
ons, in cases of necessity; but there was no 
mutiny; no one interfered in behalf of 
Coombs; and Coombs was known to be 
drunk. There were the master, pilot, and 
the mates to manage him, and the vessel had 
not left the harbor, but might have come to, 
and sent up to town or made a signal for aid. 
There was no necessity for using the cutlass. 
Hunt asked for no aid from any one, and no 
one^offered to help him, showing that there 
could have been no serious danger. Coombs 
was alone, unarmed and unsupported by any 
one. The pilot cautioned Hunt as to his cut- 
lass. The wounds, as testified to by the 
surgeons, could not have been received by 
Coombs striking at Hunt. They must have 
been given by a downward and a strong blow. 
There is no sufficient jpstification for "using 
a dangerous weapon, and inflicting therewith 
a severe and maiming wound. He must be 
found guilty of the offence. 

STORY, Circuit Justice, in summing up the 
case to the jury, among other things said: 
There is no doubt in this case that the defend- 
ant, (the mate,) committed an assault with 
a dangerous weapon, (a cutlass,) upon Coombs 
(the seaman,) in the manner stated in the in- 
dictment; and, that the place where the of- - 
fence was committed was within the admiral- 
ty and maritime jurisdiction of the United 
States, on board the brig Havre, owned by , 
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citizens of tlie United States. The wounds 
Inflicted by Hunt upon Coombs were exceed- 
ingly severe, and it will not tie surprising, if 
it stall turn out, according to the suggestion 
made by Dr. Otis, that amputation of the right 
hand should become necessary, although he 
yet hopes, that it may not be required. Un- 
der such circumstances, the offence is clearly 
established, unless the infliction of these 
wounds with the cutlass was justified on ac- 
count of some positive necessity really then 
existing, or on account of some supposed ne- 
cessity, then honestly and reasonably be- 
lieved to exist by the defendant, either justi- 
fiable or excusable in point of law. If there 
was no such necessity, then the act was un- 
lawful, and the defendant ought to be found 
guilty. So, if there was any such real or sup- 
posed necessity, and yet the punishment was 
excessive, either in kind or degree, the same 
result ought to follow. It will be important, 
therefore, for the jury to examine the whole 
circumstances of the case with scrupulous 
diligence and care. And here I may say, that 
where facts, sufficient to constitute the of- 
fence are established prima facie by the evi- 
dence, the burthen of proof is upon the de- 
fendant himself to show, that such a real or 
supposed necessity existed, which either jus- 
tified or excused the acts, unless so far, in- 
deed, as the attendant circumstances in the 
evidence offered by the government, do, of 
themselves, go to establish such a legal justi- 
fication or excuse. If the defendant fails ro 
satisfy the jury that there was, In point of 
fact, any such legal justification or excuse 
from such a real or supposed necessity, or he 
leaves it in doubt, then their verdict ought 
to be for the government. 

It is apparent from evidence, that the crew 
were, at the time when this affray occurred, 
in a state of intoxication, from the use of 
spirituous liquors. Under such circumstan- 
ces, they could scarcely be said to be fit for 
the due performance of the ship's duty, and 
were in a state, which might readily lead to 
disobedience of orders, and even to a mutiny 
and revolt The path of prudence, therefore, 
clearly was, on the part of the master and 
officers, to avoid, as much as possible, all un- 
due causes of excitement. This seems to 
have been the notion of the master himself. 
Indeed it might, perhaps, have been well for 
the master to have ^-emained in Nantasket 
Road, until the crew were, in a great measure, 
recovered from their intoxication, before he 
sailed on the voyage. And, I desire to say, 
that it may be a matter of great doubt, wheth- 
er, if the master set sail on a voyage with a 
crew in such a state of intoxication as dis- 
ables them, at the time, from the proper 
performance of the ship's duty, and any dis- 
aster arise therefrom, any loss from that dis- 
aster would be recoverable from the under- 
writers under our common policies of ihsur- 
ance. The ship, under such circumstances, 
could scarcely be deemed, in the sense of the 
law, seaworthy for the voyage. 



In respect to the right of the mate and other 
officers of the ship to inflict punishment on 
the seamen, when the master is on board, and 
at hand, it can be justified only by the imme- 
diate exigencies of the sea service, or as a 
necessary means- to suppress mutinous, ille- 
gal or flagrant misbehavior on the part of the 
seamen, or to compel obedience to orders or 
other duties, which require prompt and in- 
stant action and interference on the part of 
the officers, and admit of no delay. If the 
circumstances are not urgent and imperative, 
it is the duty of the mate and other officers 
to consult the master as to the infliction of 
punishment; for he, being in the command of 
the ship, is alone ordinarily intrusted with 
the regulation of the ship's discipline; and no 
other person has any right to infiict punish- 
ment without his express or implied sanction 
thereof. Cases indeed, may, and do often 
arise, where instant obedience to the orders 
of the mate is nece^ary; such as orders to 
take in sail in a sudden squall, or to cut away 
the rigging or spars, or to go aloft on a sud- 
den and emergen,t duty, where the mate may 
instantly enforce obedience, by the applica- 
tion of positive force, and indeed of all the 
force required to produce prompt obedience. 
But, then, every such case is justifiable only 
from necessity, and the force so used is not 
so much a punishment as it is a means of 
compelling the performance of a pressing 
duty, admitting of no delay. One question, 
therefore, in the present case, is, whether any 
such necessity did exist, which either justified 
or required so harsh and severe a punish- 
ment. I must confess, that I have great dif- 
ficulty in saying, that it is clearly maae out 
by the evidence, and unless it is, the verdict 
of the jury ought to be against the defendant. 
It is certainly true in this ease, that the con- 
duct of Coombs (the seaman) was of a gross- 
ly mutinous and improper character. The 
master, in his testimony, states, that when 
Coombs followed him on deck, he (the master) 
seized a handspike, not, (as he asserts,) with 
intent to strike Coombs, but to intimidate him. 
Coombs immediately struck him, (the mas- 
ter,) which was a most unjustifiable act, un- 
less done in necessary self-defence, in order 
to repel an attack meditated by the master 
with the handspike, a weapon of great and 
dangerous power. The master says, that he 
did not return the blow, but put down the 
handspike; and immediately the defendant 
(the mate) came and took hold of Coombs. 
Coombs then struck the defendant, and gave 
him a black eye; upon which the defendant 
became greatly excited; and said: "I am not 
here to be pounded; give me my cutlass;" 
and immediately went into a house on the 
deck, at about thirty or forty feet distance, 
and got his cutlass, and came back and struck 
Coombs two or three blows with the back of 
the cutlass. Coombs -was at that time hold- 
ing Tip his hands, and making passes at the 
mate. After this the mate and Coombs 
closed. The master did not see the blows 
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struck by the mate with the edge of the cut- 
lass; nor did he see Coombs take hold of the 
mate. Such is the substance of the master's 
testimony upon this point- He does not pre- 
tend, that he was under any immediate fear 
of other bloT^s being struck upon liimself by 
Coombs; nor did he in any njanner authorize 
or require the interference of the mate in his 
defence. But that interference was a sud- 
den impulse and voluntary act of the mate, 
without any call for his aid. 

Prom the other evidence in the ease, it is 
abundantly clear, that the blows inflicted by 
the mate upon Coombs, with the edge of the 
cutlass, were (as has been already suggested) 
eseeedingly severe, and violent. Coombs's 
right hand was (as the physicians state) half 
cut off, the edge of the cutlass having cut di- 
rectly through the bones of the writ, and di- 
vided the joint to the external muscles. 
Both of the arteries were cut off; and the 
wound bled profusely. The fleshy part of 
the left hand also had a deep gash cut across 
it; and the left thumb also was severely cut. 
There were, then, three large wounds; and 
it is as yet uncertain, whether an amputation 
of the right hand may not become necessary. 
The physicians also testify, that the wounds 
could not, in their judgment, have occurred by 
an attempt merely to ward off blows. ThfifR 
is a great deal of other testimony in the case 
by several of the crew, to establish, that 
Coombs did not attempt to strike the mate 
after he got the cutlass; but merely to de- 
fend himself; that he put up his hands to 
ward off the blows of the mate; and that the 
mate strudx Coombs three times with the edge 
of the cutlass. On the other side, the sec- 
ond mate testifies, that Coombs sti-uck the 
captain more than one blow, and that when 
the mate came with his cutlass, Coombs ran 
towards him, and the latter retreated five or 
six feet; that a scuflle then ensued; that he 
(the second mate) saw none of the blows 
struck with the cutlass; but he saw Coombs 
immediately afterwards bleeding. As soon 
as the affray was over, the defendant (the 
mate) helped to bind up the wounds of 
Coombs. The character of the defendant, for 
general humanity and moderation, is also tes- 
tified to in a favorable manner. It is certain- 
ly difficult to reconcile the testimony of the 
second mate with that of the master. But 
the latter stands strongly confirmed by the 
testimony of the rest of the crew, as well as 
by that of the pilot, as far as he saw the trans- 
actions, and has spoken to the facts. It will 
be for the jruy, however, to judge of the cred- 
ibility of the wftnesses, and to compare and 
weigh their testimony. 

But, nnder all the circumstances, it appears 
to me, that the burthen of proof is upon the 
defendant, to establish by clear and deter- 
minate evidence, that the wounds thus in- 
flicted upon Coombs (of the nature and full 
extent of which there is no eonlxoversy), were 
inflicted by the mate in justifiable self-de- 
fence, or on an occasion of some real, or sup- 



posed urgent necessity, admitting of no delay, 
and indispensable to the ship's service, such 
as I have already adverted to. Has such a 
case been made out? K it has not been 
made out^ beyond any reasonable doubt, then 
the defendant ought to be pronounced guilty 
of the charge in the indictment. If it has 
been, then he ought to be acquitted. It wiU 
not be sufficient, for the defendant, to prove, 
that he had a strong cause of provocation, or 
that Coombs was acting in an unjustifiable 
manner, or was guilty of gross misconduct 
He must go farther, and show, tha.t the acts 
done by himself were, absolutely or appar- 
ently, required by the pressing exigencies of 
the occasion, and that in their character and 
degree, there was no excess beyond these ex- 
igencies. Seamen are not to be treated like 
brutes, simply because they misbehave them- 
selves; neither has any officer of a ship a 
right to indidge his own passions or resent- 
ments, by inflicting upon them cruel, or harsh, 
or vindictive punishments. If he does, he is 
amenable to the justice of his country for 
his misconduct Undoubtedly, the mate upon 
this occasion, acted under strong excitements. 
But he was bound by his duty, to circum- 
spection and moderation; and, indeed, he had 
no right (as has been already intimated), 
while the master was present to inflict any 
punishment upon the crew without his con- 
sent, unless there was some imperious neces- 
sity, which required instant action, and justi- 
fied the use of the cutlass to the full extent 
and degree, in which it was used. 

The learned counsel for the defendant has 
asked the court to direct the jury, that the 
officer of the ship are clothed, not merely 
with a civil, but with a military power, over 
the seamen on board. In my judgment, that 
is not the true relation of the parties. The 
authority to compel obedience, and to inflict 
punishment, is, indeed, of a summary char- 
acter, but, in no just sense, of a military 
character. It is entirely civil; and far more 
resembles the authority of a parent over his 
children, or rather, that of a master over his 
servant or apprentice, than that of a com- 
mander over his soldiers. Properly speaking, 
however, the authority of the officers, over 
the seamen of a ship, is of a peculiar charac- 
ter, and drawn from the usages, and customs, 
and necessities of the maritime naval service, 
and founded upon principles applicable to 
that relation, which is full of difficulties and 
perils, and requires extraordinary restraints, 
and extraordinary discipline, and extraor- 
dinary promptitude and obedience to orders. 

It has been also suggested, that the crew 
were in a state of mutiny; and that the im- 
mediate interference of the mate was neces- 
sary, to suppress it But that does not seem 
to be made out by the evidence; for there is 
no proof, of any general disobedience by all 
the crew, or of any general combination and 
cooperation with each other, to resist orders, 
or indeed, of any thing but of mere tardiness 
and reluctance to go to work, probably in 
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some measure superinduced by intoxication. 
Nor am I able to perceive in the evidence, if 
believed, any distinct proofs that the wounds 
Tvere accidental, or unintentional. On the con- 
trary, all the witnesses, who speak directly 
to the point of the manner and circumstances, 
imder which the wounds were inflicted, treat 
them as voluntary acts, and as not accidental 
or required in self-defence, or from aaiy real, 
or apparent necessity. However, this is a 
matter of fact, upon which the jury will exer- 
cise their own sound judgments, in deciding 
uj)on the credibility of the evidence, and the 
conclusion to whicii it ought to lead them. 

Verdict for the defendant, "not guilty," 
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UNITED STATES v. HUNTER. 

[1 Cranch, C. 0. 317.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

EVIDESCE— COSFESSIOSS AND ADMISSIONS. 

1. A confession made under the impulse of 
threats or of promises of favor, is not evidence. 
But facts discovered in consequence of such con- 
fession are evidence. 

2. Satisfaction to the owner of the goods 
stolen, is admissible, but if made merely to avoid 

I the inconvenience of imprisonment, and not un- 
' der a consciousness of guilt, it is not evidence 
n gainst the prisoner. 

Indictment [against Frederick Hunter] for 
larceny. 

Mr. "W. H. Dorsey, for the prisoner, prayed 
the court to instruct the jury, that if the 
prisoner's confession was made after threats, 
&c., or promises of favor, then neither the 
confession, nor the making satisfaction to 
the owner, is competent evidence against the 
prisoner in this prosecution. 

Mr. Jones, attorney for the United States, 
contended, that if the confession be cor- 
roborated by any facts discovered in conse- 
quence of the confession, the confession it- 
self may go in evidence. 

THE COURT gave the following instruc- 
tion, namely: If the jury should be satis- 
fied, by the evidence, that the confession of 
the prisoner was made under the impulse 
of threats or of promises of favor, such con- 
fession is not evidence. But that any facts 
discovered in consequence of such confes- 
sion, which facts would in themselves be evi- 
dence against the prisoner, are still good 
evidence, notwithstanding they were discov- 
ered by means of the confession. That the 
fact of payment, or satisfaction to the own- 
er of the things stolen, is a fact admissil>le 
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in evidence to the jury; but if the jury 
should believe the payment or satisfaction 
was made merely to avoid the inconvenience 
of imprisonment or of a trial, and not under 
a consciousness of having committed the 
offence, it is not evidence against the pris- 
oner. Verdict, guilty, and sentenced to b& 
fined ten dollars, and whipped ten stripes. 



1 [Reported by Hon. William Cranch, Chief 
J udge.] 



Case^Ho. 15,4S5. 

UNITED STATES v. HUNTER (three cases). 

SAME V. DAVIDSON. 

[1 Cranch, O. C. 446.] i 

Circuit Uourt, District of Columbia, Nov. Term,. 
1807. 

COSlPETENCr OF WITNESSES — JOINT CbIMB — 

Separate Indictments. 

1. If several persons, jointly concerned in an 
assault and battery, be separately indicted, each 
as for his own offence, and all tried at the same 
time by the same jury, one of the defendants 
may be esamined as a witness for the others. 

[Cited in Johnson v. Chapman, Case No. 7,- 
378.] 

2. In order to make those liable who were 
only present aiduig and abetting, it is not nec- 
essary that they should be indicted jointly, nor 
with a simul cum. 

Assault and battery. These were separate 
indictments [against John Himter, Colin 
Hunter, Joseph H. Hunter, and R, H. David- 
son, respectively], and not charged simul cum, 
&c., but were agreed to be tried at the same 
time by the same jury. 

. Mr. Taylor, for the defendants, offered John 
Hunter as a witness for the other defendants. 

Mr. Jones, attorney for the United States, 
objected, unless the jury should first decide 
on John Hunter's case, saying that the as- 
sault of one is the assault of all present aid- 
ing and abetting, and the evidence is that one 
made the assault and the othei-s were pres- 
ent aiding and abetting. 

But THE COURT (DUCKETT, Circuit 
Judge, absent,) said the witness might be 
sworn in all the eases but his own, inasmuch 
as they were not jointly indicted, nor charged 
simul cum, &c, and the swearing the same 
jury in the four cases, is but as charging four 
separate juries. 

Mr. Jones then moved to discharge the jury 
from the consideration of John Hunter's ease. 

But THE COURT refused. 

Mr. Taylor then prayed THE COURT to in- 
struct the jury that none of the defendants 
can be found guilty unless for his own as- 
sault and batteiy, and that the (ithers cannot 
be found guilty as aiding axiS. abetting John 
Himter, That they ought to have been in- 
dicted simul cum, or else jointly. 

But THE COURT refused, because all pres- 
ent aiding and abetting are principals. 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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Case ISTo. 15,4S6. 

UNITED STATES v. HUNTER. 

GEARY V. HUNTER. 

[5 Mason, 62.] i 

■Circuit Court, D, Rhode Island. June Term, 
1828.2 

Insolvenct— Claims against Spain— Pkiobities 

— subiiogation— suretr os custom-hotjse 

BONU — Debts Due United States. 

1. A claim of a person to compensation for 
wrongs done under Spanish auliority, and pro- 
vided for by the treaty of 22d of February, 1819 
18 Stat. 252J, with Spain, passed to his gen- 
■eral assignee upon his insolvency. 

[Cited in Jones v. Dexter, 125 Slass. 471; 
Leonard v. Nye, 125 Mass. 467. Distin- 
guished in Sibbald's Estate, 18 Pa. St 254.] 

2. A surety on a custom-house bond, who has 
l)aid it, has the t,ame priority, as the United 
States, against the estate of his principal in the 
hands of his assignee. 

[Cited in Jackson v. Davis, 4 Mackey, 199; 
Kane v. Stato, 78 Ind. 110. Cited in brief 
in Richeson v. Crawford, 94 111. 166. Cited 
in Zook V. Clemmer, 44 Ind. 29.] 

3. If such surety become insolvent, and the 
same person is assignee of both estates, the 
funds of the principal to the extent of the debt 
■due such surety, as a priority creditor, are, by 
ui)ei-ation of law, deemed assets of the surety; 
and if the latter is also indebted to the United 
States for other debts, the United States may, 
by a bill in equity against the assignee, ensure 
its priority out of such fund or assets. 

4. If under the act of 24th May, 1824, c. 140, 
§ 2 [4 Stat. 33], the secretary of the treasury 
■omit to retain the amount of debts due to the 
United States from a person entitled, by an 
iiward under the Spanish treaty, to money pro- 
vided for payment of such award, it does not 
prejudice the right of the United States to pro- 
ceed for payment of such debts against the gen- 
eral assignee, who has received the money from 
the treasury. 

These were bills in equity, which were set 
■down for a hearing upon the bills, answers, 
and exhibits. The defendant [William] Hun- 
ter, as assignee under the insolvent act of 
Rhode Island, of Archibald and Frederick 
Crary, had recovered, under the 11th article 
-of the treaty with Spain in 1819, by the 
award of the commissioners, for a claim of 
Archibald and Frederick Crary, the sum of 
■$8158 and 81 cents, which sum had since 
been received by him from the treasury of 
the United States. The object of the bill 
brought by the United States was to obtain 
payment of certain debts due to them from 
one Jacob Smith, upon which they had re- 
coTered judgments, and for which this fund 
-was alleged to be liable. The object of the 
■cross bill of Frederick Crary was, to have 
the same money paid to him, as surviving 
partner of A. & F. Crary, upon the ground, 
that the claim, for which the money was 
awarded, never passed by their assignment, 
and that the money awarded belonged there- 
fore to him. Both causes came on to be 
heard together; and the material facts and 
<:ircumstances were as foUows: A. & F. 
Crary were merchants in Rhode Island, and 

1 [Reported by William P. Mason, Esq.] 

2 [Affirmed in 5 Pet (30 U. S.) 173.] 



became insolvent in 1^, and in June of the 
same year, were discharged under the in- 
solvent act of that state; and upon that oc- 
casion they made an assignment of all their 
estate and effects to the defendant, Hunter, 
and one John Meer, since -deceased, who 
were appointed assignees. In February, 
1808, a judgment was recovered against 
Jacob Smith by the United States upon a 
custom-house bond, executed by him as sure- 
ty of the Crarys, for the sum of §2084.06, and 
interest and costs, which was paid by Smith. 
In August of the same year, another judg- 
ment was recovered against him and one 
Dockray, for §347.50, and interest and costs, 
upon another custom-house bond, executed ' 
by them as sureties of the Crarys, one half 
of which judgment was paid by Smith and 
one half by Dockray. Soon afterwards Smith 
became insolvent and in February, 1810, he 
obtained the benefit of the insolvent act of 
Rhode Island, and subsequently made a like 
assignment of all his estate and effects to 
the defendant, Hunter, and one William lAt- 
tlefleld, since deceased, who were appointed 
his assignees. This assignment bears date 
on the 3d of September, 1811. The inventory 
annexed to it contains, as part of the prop- 
ertyassigned, "one custom bond paid of Archi- 
bald Crary and son (that is, A. & F. Crary), 
for $2,125. Smith and one WilUam M'Gee 
were also sureties for one William Peck, 
the marshal of Rhode Island, and supervisor 
of the internal taxes &c. in that state, on his 
official bond to the United States, on which 
the United States obtained judgment in Au- 
gust, 1811, for the sum of $13580.59 against 
Peck and Smith. An execution issued on 
that judgment on the 16th of September, 
1811, returnable to the next term of the dis- 
trict court of the United States for Rhode 
Island district, on which Smith was com- 
mitted to gaol on the 17th of September, 1811. 
On the same day Smith (he having previous- 
ly applied to the then secretary of the treas- 
ury for that purpose, by a petition stating the 
facts) was, by order of the secretary of the 
treasury, in virtue of the authority of the 
act of 6th of June, 1798, c. 66 [1 Stat 577], 
discharged from imprisonment; and on that 
occasion he executed to the United States 
an assignment of ail his estate and effects, 
and annexed thereto a copy of the same 
schedule of his estate, which was delivfered 
with his assignment under the insolvent act, 
the latter assignment being then fully known 
to the officere of the government. That 
schedule referred to the debt of the Crarys, 
as above stated. Afterwards the United 
States imprisoned William Peck (the prin- 
cipal) on the same judgment; from which 
imprisonment he was discharged by an act 
of congress, passed on the 24th of June, 1812, 
c. 104 [6 Stat. 109], and he then executed an 
assignment of all his estate and effects, in 
conformity with the requirements of that 
act The bill of the , United States, after 
charging the -material facts, prayed satis- 
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faction of their debt and judgment against 
Smith, out of the proceeds now in the hands 
of Hnnter, upon the ground of the priority of 
the United States to payment out of the 
assets of Smith in his hands, and his 
(Smith's) priority of payment out of the 
funds of the Orarys received by Hunter, 
which attached thereto by operation of law. 

Dist. Atty. Greene, for the United States. 
Himter, in pro. per. 

STORY, Circuit Justice. Some of the ques- 
tions intended to be discussed in this case 
have been ah-eady settled by the recent deci- 
sions of the supreme court In the first place 
the point, upon which the cross bill is found- 
ed, is, whether this claim of the Crarys was 
assignable, and if assignable in its own na- 
ture, whether it passed under the assignment, 
by force of the insolvent act, to the assignees. 
Upon that I need say no more, than that 
Comegys v. Vasse, 1 Pet [26 U. S.] 143, has 
completely settled the doctrine in the aflBrma- 
tive. I have not the least difficulty, there- 
fore, in saying, that the cross bill of Fred- 
erick Crary must be dismissed. 

Then as to another point, viz. that the dis- 
charge of Peck from imprisonment, by the 
secretary of the treasury, under the act of 
congress of the 24th of June, 1812, c. 104, 
was a discharge of his sureties from the 
judgment obtained against them. The act of 
congress, after authorizing the discharge of 
Peek from imprisonment upon his executing 
an assignment of his estate under the direc- 
tion of the secretary of the treasury, pro- 
vides, "that any estate, real or personal, 
which the said "William Peck may hereafter 
acguire, shall be liable to be taken in the 
same manner, as if he had not been impris- 
oned and discharged." The sole object of the 
act was a discharge of the party from impris- 
onment and not a discharge of the judgment 
itself, upon which he was committed in exe- 
cution. The debt was to remain in full force 
as to all intents and purposes, except impris- 
onment of the party. The case, therefore, 
falls within the authority of U. S. v. Stan- 
bury, 1 Pet. [26 U. S.] 573; and the judgment 
was not discharged in favour of Peck, and 
consequently not discharged in favour of his 
sureties. 

Then upon the general merits, what are the 
objections to a recovery on the part of the 
United States? The money received by Hun- 
ter, as assignee of the Crarys under the 
award, was received for, and was distribu- 
table among, their creditors according to the 
priority, as established by la*w. Smith had 
paid a custom-house bond, as surety for the 
Crarys, to the amount of $2,125, in May, 180S, 
and to this amount he was entitled to the 
same priority, which the United States would 
have possessed, if the bond had remained un- 
paid. That is the express provision of the 
6oth section of the revenue collection act of 
1799, c. 128 [1 Story's Laws, 630; 1 Stat. 
676, c. 22]. Hunter being also the assignee 



of Smith, must, by operation of law, be deem- 
ed to hold so much of the fund, as this prior- 
ity of Smith attached to, as part of Smith's 
estate. In this view, the priority of the 
United States upon their judgment and debt 
against Smith re-attaehed to the same fund, 
as part of Smith's estate in the hands of his 
assignee, which was distributable among his 
creditors, independently of the special as- 
signment made by Smith, when he was dis- 
charged from his imprisonment There is no 
pretence to say, that this discharge operated 
any satisfaction of that judgment 

Then it is suggested, that by the act of 24th 
of May, 1824, e. 140, § 2, creating five mil- 
lions of stock, and appropriating the proceeds 
of it to the payment of the claimants, to 
whom money was awarded under the treaty 
with Spain, the United States reserved and 
secured to themselves the right or power to 
withhold the allotted compensation from theh- 
debtors, unless the amount due to the United 
States was first deducted or paid; and that 
full payment was made to Hunter, the as- 
signee, without claiming or making any such 
deduction. This certainly does not vary the 
legal rights of the United States, for the fund 
received is still to be distributed according to 
law among the creditors; and here the Unit- 
ed States are creditors, and have a right of 
priority of payment The mere omission to 
withhold payment was no legal waiver of 
right of priority; still less an extinguishment 
of the debt. The clause alluded to is as fol- 
lows: "Provided also, that in all cases, where 
the person or persons, in whose name, or for 
whose benefit and interest, the aforesaid 
awards shall be made, shall be in debt and 
in arrears to the United States, the secretarj' 
of the treasury shall retain the same out of 
the amount of the aforesaid awards in the 
first instance, and a warrant or certificate, 
as the ease may be, shall issue only for 
the balance." The omission of the secre- 
tary to do his proper duty under this act, 
if there was any, which, as Smith, and not 
the Orarys, was the debtor, may be doubted, 
proceeded from mere mistake, and from 
want of a due knowledge of all the facts, 
and cannot prejudice the general rights of 
the United States, derived from other laws, 
or extinguish the debt due to them. The 
fund so received by the assignee. Hunter, 
must still be distributed according to law 
among the creditors. And we have already 
seen, that through Smith's priority on the 
estate of the Orarys the priority of the Unit- 
ed States attaches to that part of the fund 
belonging to Smith in Hunter's hands, and 
must be distributed accordingly. The United 
States are therefore entitled to a decree for 
an account; and a reference must be made 
to a master to ascertain and report accord- 
ingly. 

[For a ruling upon a decision of the master, see 
Case No. 15,427. The decree in this case was 
affirmed upon appeal by the supreme court 5 
Pet (80 U. S.) 173.] 
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Case li'o. 15,4S7. 

UNITED STATES v. HUNTER. 

[5 Mason, 220.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1828. 

Insolvbncv — Actions bt Assignee — PRioRiTr of 
United States. 

1. Wiiere the assignee of an insolvent debtor 
recovers a demand, and expenses are incurred 
tliereby, the latter are a charge on the fund, 
and the right of priority of payment of the Unit- 
ed States attaches on the residue. 

[Cited in U. S. V. Eggleston, Case No. 15,027.] 
[Cited in brief in Jack v. Weiennett, 115 III. 
107, 3 N. E. 445.] 

2. The United States are not bound to con- 
tribute, pro rata, for the sum due to them. 

This was a bill in equity, upon the coming 
in of the answer to which, and a hearing 
thereupon, the case was by an interlocutory 
decree of the court referred to a master at 
the June term last. [Case No. 15,426.] And 
now, at the present term, the master made 
his report That part of it, which related to 
the question hereinafter raised, was as fol- 
lows: "I find and report, that the claim of 
the United States on the two judgments set 
forth In the pleadings, amounts on the 15th 
day of November inst. to the sum of $5064.17; 
that the said William Hunter received from 
the ti*easury of the Lnited States,i'^on the 
claim set out in the pleadings, $815S.§1; from 
which sum I have deducted $1386.04 for the 
said Hunter's services, commissions, and ex- 
penses. In preferring and prosecuting the 
claim before the board of commissioners, and 
for receiving the money from the treasury of 
the United States, leaving a balance in his 
hands of ?6772.78, subject to the daim of the 
United States. The defendant contended at 
the hearing, that the United States were 
bound to contribute towards the expenses, 
which had accnied in recovering the money, 
in proportion, as their debt bore to the whole 
amount recovered by the defendant from the 
United States on the claim in question; and 
that the same should be deducted from their 
debt. But. I have decided, that the expenses 
should be deducted from the gross amount 
recovered on the claim; and that the prior- 
ity of the United States attached on the resi- 
due, from and out of which they were enti- 
tled to receive their debt in full, if sufficient 
remained for that purpose." 

Upon the coming in of the report, the de- 
fendant Insisted, by way of exception, on the 
point respecting contribution, which he had 
contended for before the master, and which 
was overruled by the master. 

Mr. Greene, Dist Atty., in support of the 
reiwrt 
Mr. Robblns, for defendant 

STORY, Circuit Justice. The court are of 
opinion, that the master was right, and there- 



1 [Reported by William P. JIason, Esq.] 



fore overrule the exception. The expenses of 
recovering the money are first to be deducted 
from the gross proceeds received by the de- 
fendant, as a charge thereon. The neat 
amount, after' all deductions, is that alone, 
which he is compellable to distribute; and 
to that the right of priority of the United 
States attaches. That is the fund, from 
which "they are to receive payment; and, un 
til it is exhausted, their right of priority to 
the extent of satisfaction is fixed. It is lite 
the common ease of administration. There, 
the expenses are first deducted, and the resi- 
due is what is distributable according to the 
priorities established by law. Decree ac- 
cordingly. 



Case No. 15,488. 

UNITED STATES v. THE HUNTER. 

[Pet O. C. 10.] 1 

Circuit Court, D. New Jersey. April Term, 
1806. 

SuippiNG — Public Regulations— Unlading "With- 
out Permit — Libel op Fokfeiture— Cok- 
STBUOTiox OP Statutes. 

1. A merchant vessel^ from which goods are 
unladen without a pernut, after her arrival with- 
in the limits of the United States, but before 
she has reached her port of destination, is not 
liable to forfeiture under the act of congress, 
passed March 2, 1799 [1 Stat. 627]. 

[Disapproved in The Sarah Berniee, Case No. 
12,343. Followed in The Active, Id. 33. 
Cited in U. S. v Twenty Cases of Matches, 
Id. 6,559; The Coquitlam, 57 Fed. 713.] 

2. When a libel is filed, claiming a forfei- 
ture of the vessel libelled, and the facts of the 
case do not authorise the forfeiture alleged in 
the libel, but show an offence against other pro- 
visions of the same law, under which the for- 
'feiture is asserted to have arisen, the court will 
dismiss the libel. 

3. When the intention of the legislature by 
the ^vords of a statute is improbable, the court 
will give a construction to the law. 

[Appeal from the district court of the Unit- 
ed States for the district of New Jersey.] 

The libel in this case stated, that this ves- 
sel, being bound from a foreign port to the 
United States, after her arrival within the 
limits of the United States, and before she 
had come to the proper place for the dis- 
charge of her cargo, or any part thereof, 
and before she was authorised to do so by 
the proper ofiicers of the customs, did unlade 
six puncheons of foreign distilled spirits, 
which were landed at a place within the ju- 
risdiction of the court without a permit, &c., 
with a view to defraud the United States, 
&c., and that J. Heard, now collector of the 
customs, did seize the said six prmcheons of 
rum, &e. The claim and answer denied the , 
facts stated in the libel, and the jury having 
found for the United States, the court passed 
sentence of condemnation, from which an ap- 
peal was entered to this court [Case un- 
reported.] 

1 [Reported by Richard Peters, Jr., Esq.] 
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The first point made in the cause was the 
same as in the case of TJ. S. v. The Virgin 
[Case No. 16,625]. Second. That the case 
stated is that of a vessel, not arrived at her 
port of discharge, which is provided for by 
the 27th section of the law (3 Laws [Bior. & 
D.] 162 [1 Stat. G48, c. 22]), and is punishable 
only by a fine of 1,000 dollai-s, on the master 
or person having charge of the vessel, and 
a forfeiture of the article. The 28th section 
forfeits the vessel, receiving the goods so un- 
laden from another, before she has reached 
her port of discharge. The 50th section (3 
Laws [Bior. & D.] 183 [1 Stat. 665, c. 22]) 
forfeits the vessel if the goods so unladen 
are not of the value of 400 dollars, and im- 
poses a fine of only 400 dollars on the mas- 
ter; but in that ease, the vessel must ha,ve 
arrived at her port of discharge when the 
unlading took place. This is plain, from 
the whole structure of the law. The penal- 
ties in the two sections, and the persons 
liable under each, are different The reason 
is obvious. Before the vessel arrives in port, 
she is under the control of the master; it 
would be unjust to punish the owner, and 
therefore the master is to pay 1,000 dollars. 
After she is in port she is under the- eye of 
the owner, and he may be punished by the 
forfeiture of the vessel, and therefore the 
penalty on the master is reduced to 400 
dollars. Third. The offence is not stated in 
the libel to have been committed within the 
jurisdiction of this court; no place within 
the jurisdiction of the court is stated where 
the rum was landed. Fourth. The court ad- 
mitted the libel in a former case against 
four puncheons of rum, and the sentence by 
which it was condemned, to be read in evi- 
dence in this case; whereas it did not ap- 
pear on the face of that libel that this rum 
came from on board the Hunter, nor was 
there any thing in the proceedings to con- 
nect the two eases together. It should have 
appeared to have been one and the same 
transaction; and if it did not so appear^ on 
the face of the record, it could not be helped 
out by parol evidence Esp. 44; Parker, 31. 

WASHINGTON, Circuit Justice. The sec- 
ond objection is conclusive, and therefore it 
will not be necessary to consider the others. 
The question under it is, whether a vessel, 
from a foreign port destined to the United 
States, is liable to forfeiture for unlading 
any part of her cargo, after she has arrived 
within the limits of the United States, but 
before she has reached her port of discharge, 
without a permit from the proper officer? 
This is the offence laid in the libel. The 
27th section provides for this very ease, and 
punishes the master or other officer who un- 
lades the cargo, but does not forfeit the ves- 
sel. The 50th section subjects such a vessel 
to forfeiture, if after her arrival within the 
United States, she unlades any part of her 
cargo without a permit. Does this 50th sec- 
tion meet the case laid in the libel, or refer 



to a vessel after her arrival at her port of 
discharge? The words are certainly general 
and broad enough, because it is stated that 
the Hunter had arrived within the United 
States. But ought not the law to be so re- 
strained in its construction as to apply only 
to vessels in port? If it be not restrained, 
then there are two sections of the same law, 
on the same subject, giving double penalties 
for the same offence, viz: 1,000 dollars un- 
der the 27th section, and '400 dollars under 
the 50th section. The legislature may cer- 
tainly do this if they please, but it is very 
improbable that such should be their inten- 
tion. The law is then open to construction. 
The whole of this law previous to the 30th 
section, relates to vessels before their ar- 
rival in port, and it is clear that the 27th 
section applies to them only in that situation. 
The 30th section considers them as an-ived, 
and from that to the 49th section, the act 
regulates the conduct of the master, and the 
officers of government, as to the steps pre- 
liminary to the last act to be done, viz: the 
permit to land the cargo. The 49th section 
states, that the duties being paid or secured, 
the proper officer is authorised to grant a 
permit to land the cargo, which had before 
been reported or entered. Immediately after 
and in its proper place follows the 50th sec- 
tion, in^eting a penalty on the master, and 
a forfeiture of the goods unladed, without 
such permit or a special license. Now this 
permit cannot be granted unless a vessel is 
arrived at her port, nor until the previous 
steps required by law have been taken. In 
a case of a landing from necessity under 
the 27th section, no license or permit is nec- 
essary, or can be granted. The 50th section 
then, which constitutes the crime of landing 
without a permit, must necessarily be con- 
fined to a landing after the vessel has reach- 
ed her port of discharge, because to obtain a 
permit she must be in port. The object of 
the libel being to forfeit the vessel, and it 
not stating a cause witiiin the 50th but vrith- 
in the 27th section, the sentence of condem- 
nation must be reversed. The decree of the 
district court reversed. 



Case Iffo. 15,4S9. 

UNITED STATES v. HUTCHINGS. 

[Brunner, Col- Gas. 489; i 2 Wheeler, Cr. Gas. 
543.] 

Circuit Court, D. Virginia. Dec, 1817. 

PiRACT — Evidence — Commission from CTxrbcog- 
niZed Government — Inteuxatioxal. Law. 

1. On an indictment for piracy, a commission 
from a government whose independence has not 
been recognized may be given as evidence merely 
as a paper found on board of the vessel, but not 
to justify acts done under it. 

2. As respects its own government, a nation 
becomes independent from the declaration there- 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission,] 
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of, but as regards other nations, only when rec- 
ognized by them. 

The leading facts proved on the part of 
the prosecution wer< the following: The 
schooner^ Romp, armed with six eighteen 
pound carronaaos, sailed from Baltimore ear- 
ly in April last, ostensibly on a commercial 
Toyage for Buenos Ayres. She took with her 
an American register, and was in all respects 
documented as an American vessel. About 
twelve days after leaving the eap'es of Vir- 
ginia her crew were mustered, when they 
were informed of the destination of the vessel 
against the commerce of Spain. A salute 
was fired, the colors of Buenos Ayres hoisted, 
the name of the vessel changed from the 
Romp to the Santafecino, and articles under 
the government of Buenos Ayres signed by 
the crew. There was some disagreement be- 
tween the witnesses as to the manner in 
which the crew received the intelligence of 
this change in the national character of the 
vessel, some affirming that the colors of Bue- 
nos Ayres were saluted with cheers, and 
some that they were saluted with murmurs. 
The Santafecino, however, proceeded on her 
cruise, and in the course of it captured five 
Spanish vessels, out of which they took ev- 
ierything valuable, sent two of them to Bue- 
nos Ayres for condemnation, and gave up the 
rest to the prisoners. Near a hundred ves- 
sels, American, Portuguese, Dutch, English, 
and others, which were neutral between Bue- 
nos Ayres and Spain were spoken during the 
cruise, all of which were ti'eated politely. 
The general conduct of the Santafecino ap- 
peared to be that of a regular commissioned 
vessel, her prisoners being treated humanely, 
and their pftvate property restored to them, 
and perfect respect always paid to the ves- 
sels of neutral nations. Some of the wit- 
nesses who were of the crew of the Santafeci- 
no further proved that the crew were dissat- 
isfied with the colors under which they sailed, 
and that the revolt among them was in conse- 
quence of this dissatisfaction. 

The only evidence offered' on the part of 
the prisoner [William Hutchings] was a, pa- 
per, purporting to be a commission to the 
Santafecino, and a commission to the prison- 
er as sailing master on board of her, from 
the government of Buenos Ayres. The dis- 
trict attorney objected to their going to the 
juiy, because: First. There was no evidence 
of their being genuine papers, as there was 
no proof that Buenos Ayi-es was an independ- 
ent government, nor that the seals attached 
to these commissions was the seal of Buenos 
Ayres. Second. If the commissions were 
genuine papers, they obviously did not belong 
to this vessel, for they bore date in Novem- 
ber, ISLo, and the name of Santafecino was 
not borne by this vessel until the April fol- 
lowing. These points Mr, Wirt pressed with 
his usual eloquence and vigor. 

Mr. Upshur, for the prisoner, contended 
that the papers ought to go to the jury as evi- 
dence to be allowed, whatever weight they 



should be entitled to. He contended that the 
question, whether Buenos Ayres was inde- 
pendent or not, was for the executive to de- 
cide, and not the judiciary. That a late cor- 
respondence between Don Onis, the Spanish 
minister, and the American secretary of state 
proved that the people of Buenos Ayres were 
in a state of revolution, exerting themselves 
to throw off the yoke of Spain. That there 
was an exact and perfect analogy between 
that contest and the revolutionary contest t)f 
our country. That hy the treaty of 1783, 
by numerous decisions of our courts, .recog- 
nizing the validity of laws passed during the 
Revolution, and by express decisions on the 
point, the pilnciple was settled that our ex- 
istence as an independent nation commenced 
with our declaration of independence in 1776, 
and not with the definite ti-eaty of peace in 
1783. That by parity of reasoning the inde- 
pendence of Buenos Ayres commenced with 
their . declaration of independence; and as 
that declaration was matter of notoriety 
throughout the world, and was more particu- 
larly proved by the correspondence between 
Don Onis and Mr. Monroe, we were bound to 
consider them an independent people. That 
the seal of an independent pebple proved it- 
self, and was not the subject of proof by any 
other sort of evidence. That it was in its 
nature the highest species of evidence, be- 
cause no nation could delegate to subordinate 
agents a greater power or authority than it 
possessed itself. That this principle was ful- 
ly recognized in the supreme court; and it 
was indeed an offspring of the comity of na- 
tions, which all civilized nations acknowl- 
edged. That of coinrse- the seal attached to 
the commissions in the present instance 
proved itself, proved the genuineness and ob- 
ject of the commissions, and that it was in- 
competent to the prosecution to call for any 
other evidence as to these points. This ar- 
gument Mr. Upshur considered applied to 
both points made by the district attorney; 
but even if it did not that there was nothing 
in the second point, because these commis- 
sions were executed and dated in Buenos 
Ayres, in blank, and were left to be filled up 
by the agent of that government in this coun- 
try. That this was a satisfactory mode of 
accounting for the difference of time between 
the date of the commission and the adoption 
of the name of the Santafecino, and that 
there could be no reason to believe that the 
commissions had "ever been used on board of 
any other vessel. 

William Wirt, Esq., i'or the United States. 
Messrs. Upshur and Murdaugh, for the pris- 
oner. 

THE COURT (MARSHALL, Circuit Jus- 
tice) decided that the commissions should go 
to the jury, merely as papers foimd on board 
the vessel. But on the main question, the 
court was of opinion, that a nation became 
independent from its declaration of independ- 
ence, only as respects its own government, 
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and the Yarious departments thereof. That 
before it could be considered independent by 
the judiciary of foreign nations, it T7as neces- 
sary that its independence should be recog- 
nized by the executive authority of those na- 
tions. That as our executive had never rec- 
ognized the independence of Buenos Ayres, it 
■was not competent to the court to pronounce 
its independence. Tliat, therefore, the coiurt 
could not acknowledge the right of that coun- 
try to have a national seal, and of course that 
the seals attached to the commissions in ques- 
tion prove nothing. 

.Upon this state of the testimony, the case 
•was argued before the "jury. The cause oc- 
cupied the -whole of Thursday and Friday. 
In the course of the argument, Mr. Upshur 
made the point, whether by the act of con- 
gress, under which the prisoner was indicted, 
a robbery on the high seas amounted to piracy 
in any case. The words of the act are, that 
"if any person shall, upon the high seas, or 
in any haven, bay, or river, out of the juris- 
diction of any particular state, commit mur- 
der, robbery, or any other crime or misde- 
meanor, which, if committed in the body of 
a country, would by the laws of the United 
States be punished with death, it shall 
amount to piracy." The argument of Mr. Up- 
shur was, that it was necessary that robbery 
should first be made punishable with death 
by the laws of the United States, when com- 
mitted on land, before it could amount to 
piracy, when committed on the sea, which 
was not now the case. That Judge Johnson 
had so decided in South Carolina, although a 
contrary decision had been subsequently pro- 
nounced by Judge Washington." That the 
conflict between these two learned judges 
proved that the law was at least doubtful, 
that the jury in a capital case were judges, 
as well of the law as the fact, and were 
bound to acquit, where either was doubtful. 

THE COURT being appealed to for the in- 
terpretation of the law, decided that it was 
not necessary that robbeiy should be punish- 
able by death when committed on land, in or- 
der to amomit to piracy if committed on the 
ocean; but as tv\'o judges (for both of whom 
the court entertained the highest respect) had 
pronounced opposite decisions upon it, the 
court could not undertake to say that it was 
not at least doubtful. 

Mr. Murdaugh contended, that the accept- 
ance of these commissions amounted to an 
act of expatriation. Mr. Wirt, on the other 
hand, insisted that it was not competent to 
any one to change his national character by 
his own act alone, without the concurrent act 
of the government he adopted. 

THE COURT indicated an opinion against 
Mr. Murdaugh, f oimded chiefly upon the opin- 
ion already pronounced, that the government 
of Buenos Ayres could not be recognized by 
the court as existing at all. 

The facts were commented on by all the 
counsel at considerable length. 



The jury retired at candle-light on Friday 
evening, and in about ten minutes returned a 
verdict of not guilty. 

NOTE. International Law— Rights of Sov- 
ereignty. The doctrine as laid down in the 
above case, that a nation becomes independent 
from its declaration, as respects its own govern- 
ment, and as to other nations, when it is rec- 
ognized by them, was again pronounced under 
similar circumstance's in Consul of Spain v. The 
Conception [Case No. 3,137] and The Maria 
Josepha [Id. 9,078]. 
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UNITED STATES v. HUTCHINS et al. 

[1 Cm. Law Bui. 371.] 

Circuit Court, S. D, Ohio. 1876. 

conspikacy — indictment — evidence — good 
Chakaoter of Defendant— Pkovi nob of Jury. 

1. To constitute a conspiracy under section 
5440 of the Revised Statutes of the United 
States, there must be some act committed by 
one of the parties to the conspiracy to effect its 
object. 

2. The evidence to establish a conspiracy is 
generally circumstantial, and will be sufficient 
if it proves the fact that an agreement to do the 
unlawful act existed, although its terms, the 
time when or the place where it was entered 
into, may not be shown. 

3. The acts charged to have been done to 
effect the object of such conspiracy must be 
proved as laid in the indictment, but time and 
quantity need not so be proven. 

4. The general rules as to that which is evi- 
dence, its competency and the order of its intro- 
duction, is the same in civil as in criminal pro- 
ceeding; but the measure of evidence - re- 
quired is different. In the former a preponder- 
ance is sufficient; but in the latter it must be 
beyond a reasonable doubt, but the doubt must 
arise from the evidence in the case; it must be 
reasonable, not speculative. 

5. In all criminal cases the defendant is enti- 
tled to put in evidence his good character, and 
it is to be considered by the jury as other items 
of evidence in the case. 

6. The jurors are the judges of the weight of 
the evidence, and of the credibility of the wit- 
nesses, but are not required by law to reject 
the testimony of an impeached witness, but to 
consider it in connection with corroborating tes- 
timony in the case, and give it such credit as 
under all the circumstances they may think it 
entitled to. If the testimony be contradictory, 
they are to reconcile it if they can do so; if not, 
they will reject that which they think is not en- 
titled to credit. 

Indictment [against Rue P. Hutchins and 
others] for conspiracy to defraud the govern- 
ment of its taxes on distilled spirits, and for 
removal of spirits without the payment of 
taxes. 

W. M. Bateman, Dist. Atty., Channing & 
Richards, and A. Dyer, Asst. Dist. Attys., 
for the United States. 

E. M. Johnson, I. N. Jordan, and Sullivan 
& Byrkett, for defendants. 

SWING, District Judge (charging jury). 
The first count charges that Rue P. Hutch- 
ins, Andrew Cochran, Thomas L, Wiswall, 
Henry Bryant, Samuel Bennet, William F. 0. 
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Eiehmeyer, Jolm Horn, Benjamin F. Kanf- 
man, John C, Mitchell and Adam M. t/ink, 
on the first day of January, A. D. 1874, eon- 
spired together, with other persons unknown, 
to defraud the United States of its revenue 
imder the internal revenue law, to wit, taxes 
on distiUed spirits; and in pursuance of said 
conspiracy, and to effect the ohject thereof, 
that Rue P. Hutchins did open and enter 
the cistern room connected with the distillery 
of Andrew Cochran, known as distillery No. 
6, at Tippecanoe, in the absence of the gan- 
ger assigned to the charge of said cistern 
room; and in further pursuance of said con- 
spiracy and to effect the ohject thereof, the 
said Andrew Cochran did remove certain, to 
wit, ten packages of distilled spirits from said 
distillery, which had not been duly inspect- 
ed, marked and stamped, as required by law; 
and in further pursuance of said conspiracy, 
and to effect the object thereof, the said 
Henry Bryant, being then and there employ- 
ed as a hand at a certain rectifying establish- 
ment of Horn & Kaufman in said town of 
Tippecanoe, having emptied ten barrels of 
distilled spirits in said rectifying establish- 
ment, did not destroy the marks and brands 
thereon; and in further pursuance of said 
conspiracy, and to effect the object thereof, 
the said Andrew Cochran removed ten emp- 
ty barrels from the rectifying establishment 
of Horn & Kaufman to said distillery, with 
the marks and brands and stamps thereon 
theretofore affixed before removal from the 
distillery; and in further pursuance of said 
conspiracy, and to effect the object thereof, 
the said William F. C- Eichmeyer did open 
and enter the cistern room connected with 
said distillery No. 6, in the absence of the 
ganger assigned to said room. 

The second count in the indictment is nol- 
lied. 

The third count charges that the defend- 
ants, on the first day of January, 1874, un- 
lawfully removed one hundred barrels of dis- 
tilled spirits, on which the tax imposed had 
not be^i paid, from the distillery of Andrew 
Cochran, No. 6, at Tippecanoe, to a place 
other than the distillery warehouse provided 
by law. 

The fourth count charges that the defend- 
ant, on the first day of June, 1875, removed 
one hundred ban-els of distilled spirits, on 
which the tax imposed had not been paid, 
from the distillery of Andrew Cochran, 
known as distillery No. 4, at Tippecanoe, to 
a place other than the distillery warehouse 
provided by law. 

The fifth count charges that Andrew Coch- 
ran, on the first day of January, 1874, unlaw- 
fully removed one hundred barrels of dis- 
tilled spirits, on which the tax imposed had 
not been paid, from his distillery at Tippe- 
canoe, known as No. 6, to a place other than 
the distillery warehouse provided by law; 
and the other defendants aided and abetted 
in said removal. 

The sixth count charges that Andrew Coch- 



ran, on the first day of June, 1875, unlaw- 
fully removed one hundred barrels of dis- 
tilled spirits, on which the tax imposed had 
not been paid, from his distillery No. 4, in 
Tippecanoe, to a. place other than the dis- 
tillery warehouse provided by law; and that 
the other defendants aided and abetted in 
the removal of said spirits. 

The defendants Andrew Cochran, John 
Horn and Benjamin F. "Kaufman have not 
been arrested, and therefore are not now up- 
on trial; and their acts in the premises can- 
not be inquired into, excepting so far as ta 
ascertain under the first count, whether any 
of the defendants may have conspired with 
either of them to defraud the government of 
its taxes, as charged, or whether either of 
them did either of the acts charged to have 
been done to effect that object. And under 
the fifth and sixth counts, to ascertain wheth- 
er the defendant, Andrew Cochran, removed 
the spirits, with which the other defendants 
are charged with aiding and abetting. As 
to the defendants Thomas K "Wiswall, Sam- 
uel Bennet and John C. Mitchell, the distiict 
attorney consents that you may return a 
verdict of not guilty; leaving the defend- 
ants Rue P. Hutchins, Henry Bryant, Wm. 
F. C- Eichmeyer, and Adam M. Link, upon 
trial,. the guilt or innocence of whom is to be 
determined by you from the evidence in the 
case. 

The indictment in the case is under two- 
sections of the laws of the United States; 
the first count is under section 5440, Rev. St, 
the provisions of which are as follows: "If 
two or more persons conspire either to com- 
mit any offence against the United States, 
or to defraud the United States, in any man- 
ner or for any purpose, and one or more of 
such parties do any act to effect the object 
of the conspiracy, all the parties to such a 
conspiracy shall be liable to a penalty of not 
less than one thousand dollars and not more 
than ten thousand dollars, and to imprison- 
ment for not more than two years." The 
third, fourth, fifth and sixth counts are un- 
der section 3296, the provisions of which are 
as follows: "Whenever any person removes* 
or aids or abets in the removal, of any dis- 
tilled spirits on which the tax has not been 
paid, to a place other than a distillery ware- 
house provided by law, * * *" he shall be 
liable to a penalty of double the tax imposed 
on such distilled spirits so removed, and 
shall be fined not less than two hundred dol- 
lars nor more than five thousand dollars, and 
imprisoned not less than three months, nor 
more than three years." 

To justify a verdict of guilty under the 
first count in the indictment, the evidence 
must establish the fact that two or more of 
the defendants now on trial, conspired to- 
gether, or that one or more of them conspired 
with Cochran, Horn or Kaufman, or with 
some person or persons whose names were 
unknown to the grand jurors, to defraud the 
government out of taxes due it upon distilled 
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spirits. Upon this branch of the count, it 
will be sufficient to show that two or more of 
the four defendants now on trial conspired 
together, or that they or any of them eonspir- 
■ed with the defendants Cochran, Horn or 
Kaufman, or with a person or persons whose 
names are imknown, to defraud the govern- 
ment as alleged; and the evidence must fur- 
ther show that some one of the acts charged 
to have been done to effect the object of the 
conspiracy was committed by one of the de- 
fendants, as charged in tiis count. The 
word "conspire" means "to agree, to confed- 
•erate, to combine"; so that the conspiracy 
■charged in this case would be an agreement, 
or combination, to defraud the government 
of the taxes imposed upon distilled spirits. 
I cannot give you a better idea of the evi- 
-dence necessary to establish this than by 
reading you what is said by Mr. Greenleaf 
upon that subject: "The evidence in proof 
of a conspiracy will generally, from the na- 
ture of the case, be circumstantial. Though 
the common design is the essence of the 
charge, it is not necessary to prove that the 
■defendants came together and actually 
agreed in terms, to have that design, and to 
pursue it by common means. If it be proved 
that the defendants pursued by their acts 
the same object, often by the same means, 
one performing one part and another another 
part of the same, so as to complete it, with 
a view to the attainment of that same ob- 
ject, the jury will be justified in the con- 
clusion that they were engaged in a con- 
spiracy. Nor is it necessary to prove that 
the conspiracy originated with the defend- 
-ants, or that they met during the process of 
its concoction; for every person entering in- 
to a conspiracy or common design already 
formed is deemed in law a party to all acts 
■done by any of the other parties, before or 
afterwards, in furtherance of the common 
-design." 3 Greenl. Ev. p. 120, § 93. Justice 
McLean in the case of U. S. v. Cole [Case 
No. 14,832], tried in this court, says: "A 
common design is the essence of the charge; 
and this may be made to appear, when the 
■defendants steadily pursue the same object, 
whether acting separately or together, by 
■common or different means, all leading to 
the same unlawful result." 

So that, applying these rules to the evi- 
dence in this case, if from all the facts and 
circumstances proven, it is established that 
there existed an agreement between these 
-defendants, or between any of them and 
Cochran, Horn oro Kaufman, or with persons 
whose names are- unknown, to defraud the 
government of its taxes on distilled spirits, 
it will be sufficient, although the terms of the 
agreement, the time when, and the place 
where, the same was entered into have not 
been shown; and although a portion of the 
parties may have been the owners and em- 
ployes of the distillery, and another portion 
of them owners and employes of the rectify- 
ing and alcohol house, if they were engaged 



in carrying out different parts for the ac- 
coniplishment of the common purpose and 
design. If the evidence in the case fails to 
satisfy your minds beyond a reasonable 
doubt, that there existed an agreement, com- 
bination or confederation between two or 
more of the defendants now upon trial, or 
between one or more of them and Cochran, 
Horn or Kaufman, or between them or one 
of them and persons whose names are un- 
known, then the defendants would not be 
guilty under this count of the indictment; 
but if it does satisfy you of the existence 
of such an agreement, combination or con- 
federation, you will then proceed to ascer- 
tain from the evidence in the case whether 
either of the five acts charged to have been 
committed to effect the object of such agree- 
ment was in fact committed, to wit: The 
opening and entering by Rue P. Hutchins of 
the cistern room connected with the dis- 
tillery ,No. 6, of Andrew Cochran, in the 
absence of gauger; or the removal from 
said distillery by Andrew Cochran, of ten 
packages of distilled spirits, which have not 
been duly inspected, marked and stamped 
as required by law; or th^t Henry Bryant, 
being employed in the rectifying establish- 
ment of Horn & Kaufman, emptied ten bar- 
rels of distilled spirits, and did not erase 
and destroy the marks, stamps and brands 
thereon; or that Andrew Cochran removed 
from said rectifying establishment, to said 
distillery, ten empty barrels with the marks, 
brands and stamps thereon, theretofore af- 
fixed before removal from the distillery; or 
that William F. C. Eichmeyer opened and 
entered the cistern room connected with said 
distillery in the absence of the gauger as- 
signed to it. If the evidence fails to estab- 
lish the commission of either of these acts, 
the defendants would not be guilty under 
this count; for not only must' the conspiracy 
have existed, but some act must have been 
done by one of the defendants to have car- 
ried it into execution; but if the evidence 
does establish the commission of either one 
of these acts by one of the defendants as 
charged, they would be guilty imder this 
count. 

The third count charges all the defend- 
ants with removing, on the first day of Jan- 
uary, 1874, from the distillery No. 6, of An- 
drew Cochran, to a place other than the dis- 
tillery warehouse provided by law, one hun- 
dred barrels of distilled spirits upon whicii 
the. tax had not been paid; if the evidence 
fails to establish the removal of distilled 
spirits upon which the tax had not been 
paid, from said distillery to a place other 
than the distillery warehouse, then the de- 
fendants would not be guilty under this 
count; but if it does establish the fact that 
any such spirits were so removed to the rec- 
tifier, or alcohol house, or to any other place 
than the distillery warehouse, such defend- 
ants as were engaged in such removal would 
be guilty. 



[26 Fed. Cas. page 445] 

The fourth count is in terms as the third, 
except that it charges the removal to have 
heen on the 1st day of June, 1875, and from 
distillery No. 4; and the rules I have given 
you as to that count, you will apply to this. 
Under these two counts it was not necessary 
that there should have heen any previous 
agreement between the parties to do the 
act, but if removals were made, all those 
who were actually engaged in such removals, 
would be guilty. 

The fifth count charges that Andrew Coch- 
ran, on the 1st day of January, 1874, remov- 
ed one hundred barrels of distilled spirits, 
on which tus. had not been paid, from his 
distillery No. 6, to a place other than the dis- 
tillery warehouse provided by law, and that 
the other defendants aided and abetted in 
such removal. If the evidence fails to es- 
tablish the removal of any such spirits, the 
other defendants charged with aiding and 
abetting, could not be guilty; but if it estab- 
lishes the fact that the defendant Cochran 
did remove any of such spirits as charged 
then the jury will inquire whether the evi- 
dence shows that either of the other defend- 
ants aided or abetted in such removal- To 
aid and abet, is to advise, counsel, encourage, 
incite or instigate to commit the unlawful 
act; to do this it is not necessary that the 
party charged should have been present at 
the time the act was committed, so that if 
you find from the evidence that either of the 
defendants advised, counseled, encouraged, 
incited or instigated the defendant Cochran 
to remove the distilled spirits as charged, 
such of defendants as did so would be guil- 
ty under the fifth count; if you do not so 
find, then the defendants would not be guil- 
ty under this count. 

The sixth count is similar to the fifth, ex- 
cept that the time when the removal is al- 
leged to have been made, is June 1, 1875, 
and the place from whence made is the dis- 
tillery of Andrew Cochran No. 4. In deter- 
mining, therefore, the guilt or innocence of 
the defendants, you will be governed by the 
rules applicable to that count. It is not 
necessary to. prove time and quantity as laid 
in the indictment; but proof of any time, 
from the latter part of 1873, to the returning 
of the indictment in 1876, will be sufficient; 
and so the proof, of any number or quan- 
tity will be sufficient to support the allega- 
tions of number or quantity in the indict- 
ment. The general rule as to that which is 
evidence, its competency, admissibility and 
the order of its production, are the same 
in criminal as in civil cases; biit the meas- 
ure or quantity of evidence required in eacli 
is different; in civil cases the jury are au- 
thorized to find a verdict for the party in 
whose favor there is a preponderance of 
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evidence; but In criminal cases a greater 
measure or quantity of evidence is required. 
The law presumes every man who is char- 
ged with the commission of a crime to be 
innocent, and this presumption of innocencfr 
can only be overcome by such measure or 
quantity of evidence as- will establish the 
guilt of the defendant beyond a reasonable 
doubt. The reasonable doubt referred to is- 
such a doubt as arises from the evidence in 
the case. The doubt must, however, be a 
reasonable doubt, not a speculative doubt; 
for everything relating to human affairs, and 
depending upon evidence, is open to some 
possible or imaginary doubt. As a general 
I'ule, parties to civil cases cannot put their 
character in evidence; but in criminal cases- 
the defendant may always give in evidence 
his good character. The purpose and object 
of such evidence is to show the jury that, 
the life and character of the defendants hav- 
ing "been uniformly good, it is improbable 
that they would violate the laws of their 
country. I am aware that it has been held 
by learned jurists that evidence of good 
character was only admissible in doubtful 
cases; but I think it competent in aU cases; 
for there may be cases in which the evi- 
dence is such, that the previous good char- 
acter of the defendant would make it doubt- 
ful whether he had been guilty of the crime 
charged. The evidence, therefore, of good 
character must be considered and weighed 
by the jury with the otuer evidence in the 
ease, and its effect is to be determined by 
them in connection with it. 

It is the province of the court to determine 
the competency of the evidence; what shall 
be permitttu to go to the jury for their con- 
sideration; but it is the exclusive province 
of the jury to judge of the weight of the 
evidence and the credit which shall be given 
to the testimony of the witnesses. A wit- 
ness may be impeached, either by proof of 
general bad reputation for truth and veraci- 
ty, or by showing that he has made state- 
ments out of court, upon a matter relevant 
to the issue, differing from those he has tes- 
tified to upon the trial. If a witness has 
been thus impeached, the jury may reject 
his evidence, but are not bound by law to- 
do so; but may consider it in connection 
with corroborating evidence in the case, and. 
give to it such weight as under all circum- 
stances they may think it entitled to. If 
different witnesses have testified different- 
ly in the case, it is the duty of the jury to 
reconcile their testimony if they can do so; 
but if this cannot be done, you will believe 
the one which under all the circumstances- 
you think should be credited, and reject the 
testimony o*f the one which you think under 
all the circumstances unworthy of confi- 
dence. 
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UNITED STATES v. HUTCHINSON. 

[1 Hask. 146.] i 

District Court, D. Maine. March, 1868. 

Shipping— Omissions fkom Manifest — Liability 

OF Masteu — Remission of Penalties — 

Pleading— Variance. 

1. The master of a vessel, for importing goods 
without a manifest, is liable to the penalty im- 
posed by section 24 of the act of 1799 [1 Stat 
64GJ, even though he may not have known that 
the goods were on board. 

2. He is liable for the penalty when the goods 
have been brought on board by one of the crew 
secretly, and are concealed by him. 

3. He is not entitled to the proviso in the act, 
if the goods are unshipped. 

4. Throwing goods into the dock, protected so 
that they may be reclaimed, is unshipment. 

5. The secretary of the treasury may remit 
penalties iu such eases. 

6. A declaration, alleging the goods imported 
to belong to the master, and to have been con- 
signed to him, is not supported by evidence that 
they belonged to and were smuggled on board 
the vessel by one of the crew. 

7. Such variance is fatal to a verdict against 
the master. 

Debt by the United States against [James 
H. Hutchinson] the master of an American 
vessel, to recover under section 24 of the act 
of 1799 a penalty for importing goods with- 
out a proper manifest, the penalty being equal 
to the value of the goods so imported. The 
action was tried upon the plea of nil debit, 
and a verdict was rendered for the United 
States. The defendant moved for a new trial 
for misdirection in matter of law. 

George F. Talbot, U. S. Dist. Atty. 
Almon A. Strout and George F. Shepley, 
for defendant. 

FOX, District Judge. This is an action of 
debt, brought to recover the value of certain 
goods, wares and merchandise, viz: 2,300 
cigars, three demijohns of rum, and two bot- 
tles of gin, brought into this port in the 
barque Sarah B. Hale from Cardenas, of 
which barque the defendant was master, the 
same not being on the manifest. The 24th 
section of the act of 1799, on which this ac- 
tion is founded, enacts that "if §ny goods, 
wares and merchandise, shall be imported or 
brought into the United States, in any ship 
or vessel whatever, belonging in the whole 
or in part to a citizen or citizens, inhabitant 
or inhabitants of the United States, from any 
foreign port or place without having a mani- 
fest or manifests on board agreeably to the 
directions in the foregoing section, or which 
shall not be included or described therein, 
or shall not agree therewith, in every such 
case, the master or other person, having the 
charge or command of such ship or vessel, 
shall forfeit and pay a sum of money equal 
to the value of such goods not included in 
the manifest or manifests; and all such mer- 

1 [Reported by Thomas Hawes Haskell, Esq., 
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ehandise not included in the manifest, be- 
longing or consigned to the master, mate, 
officers or crew of such ship or vessel, shall 
be forfeited. "Provided always, that if it 
shall be made to appear to the satisfaction of 
the collector, naval officer, and surveyor, or 
to the major part of them, where those offi- 
cers are established at any port, or to the 
satisfaction of the collector alone, where 
either of the other of the said officers are not 
established, or to the satisfaction of the court 
in which a trial shall be had concerning such 
forfeiture, that no part of the cargo of such 
ship or vessel had been unshipped after it 
was taken on board, except such as shall 
have been particularly specified and account- 
ed for in the report of the master, or other 
person having the charge or command of 
such ship or vessel, and that the manifests 
had been lost or mislaid without fraud or col- 
lusion, or that the same was or were defaced 
by accident, or incorrect by mistake, in every 
such case the forfeiture shall not be incur- 
red." 

The articles in question were brought in 
the Sarah B. Hale, a vessel belonging to citi- 
zens of Portland, from Cardenas. The goods 
were the property of the second mate, and 
were put on board the vessel by him secretly, 
not only without the knowledge of defendant, 
but against express orders and directions 
given by him to the officers and crew as to 
their bringing on board any articles to be 
smuggled into this country. The captain did 
not know that the goods were on board, and 
they were not entered on the manifest. One 
evening, after the stevedores had left oflE dis- 
charging and whilst the inspector was on 
board, the second mate, having stowed a por- 
tion of the cigars in a canvas bag, threw 
them into the dock, from which they were 
soon after fished up by the inspector, a small 
portion only of the cigars being injured by 
the water. A verdict was rendered for the 
government, and the defendant now moves 
for a second trial, for alleged misdirection by 
the judge, who instructed the jury "that the 
master would be -liable in this action, if the 
other facts, which were required to make 
out the case, were established, even if he 
had no knowledge of the goods being placed 
on board the vessel of which he was master, 
or if they were placed there clandestinely by 
the mates or crew without his assent, or any 
intent, on his part to so import them; that in 
order for the defendant to avail himself of 
the benefit of the proviso in the 24th section, 
he must show that none of the goods not 
contained on the manifest" had been unship- 
ped; that it would not be sufficient for the 
maister to show that his manifest was in- 
correct by mistake, if the jury should find 
that any part of the cargo, other than that 
specifically accounted for in the report of the 
master or other person having charge or com- 
mand of such ship or vessel, had been un- 
shipped." 

The defendant contends that a master is not 
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liable to this penalty, when the goods were 
concealed on board by third persons -witbout 
the knowledge of the master, and without 
negligence on his part; that he is excused. If 
the goods were brought on board without his 
Imowledge, and he has been diligent to pre- 
vent their being so on board. 

The answer to this construction of the 
statute is, that no such excuse is found in 
the act; the language is absolute, prohibit- 
ory, and there is not a syllable that hints 
at any such limitation of the master's lia- 
bility, and which is to relieve him from ac- 
countability if he can establish the fact that 
the goods were on board without his privity 
or consent, and without negligence. The lan- 
guage of the act is most positive and unlim- 
ited. If goods not on the manifest are 
brought into the United States, the master 
shall forfeit the value of such goods unless 
he is protected by the proviso. I adopt the 
doctrine as laid down in the case of The In- 
dustry [Case No. 7,028]. ""We are undoubted* 
ly bound to construe penal statutes strictly, 
and not to extend them beyond their obvious 
meaning by strained iuferences; on the other 
hand, we are boimd to interpret them ac- 
cording to the manifest import of the words, 
and to hold all cases, which are within the 
words and the mischiefs, to be within the 
remedial influence of the statute." See, also, 
U. S. V. Winn [Id. 16,740]. 

The master is made absolutely liable by 
the very words of the section, and how can 
a court be justified in restricting this liability 
to certain cases, qualifying it so as to reach 
the master only, when he has not been per- 
sonally concerned in the violation of the law, 
or has endeavored to prevent it. 

If we consider for a moment, the relation 
which the master of the ship bears to the 
vessel and her crew, no one will hesitate as 
to the correctness of the construction which 
was given at the trial to this section of the 
statute. The vessel is under the entire con- 
ti'ol of the master; he employs the crew, and 
they are answerable to him for all damages 
he may sustain by their doing an act pro- 
hibited by law; aU of the other officers and 
the crew are the direct servants of the mas- 
ter in different grades of authority; the re- 
lation of master and servant therefore exists 
between the captain and his crew, and he 
becomes accountable for their actions. As 
laid down in Schieftelin v. Harvey, 6 Johns. 
177, the master is responsible for any injury 
that might have been prevented by human 
foresight or care; he is liable for goods stolen 
or embezzled on board the ship by the crew 
or any other persons, although no personal 
fault or negligence may be imputed to him, 
because he is botmd for the personal fidelity 
of aU his servants, and this rigor of the law 
arises from public policy, in order to prevent 
the combinations that might be made with 
thieves and robbers. In that case it was said 
the goods were stolen by some of the cus- 
toms officers in England, and the court says: 



"It was the duty of the master to guard 
against such accidents as theft" by custom- 
house-officers, "and if he has neglected to do 
it or been so imfortunate as not to detect the 
theft, he and not the shipper must bear the 
loss; this was one of the risks which he 
agreed to assume. The master was left in 
fuU possession of the ship, and his conti'ol 
over her and her cargo « * * was com- 
plete." 

This was the hability of the master as a 
common carrier by general principles of law, 
and not so declared by any statute. It ex- 
hibits the responsibility the master is imder 
to the owners of goods in his charge, makes 
him a guarantor for the honesty and fidelity 
of all under hi^a, and if this is not considered 
unjust and unreasonable in relation to his 
duties and liabilities to individuals, it certain- 
ly cannot be deemed unjust to hold him alike 
responsible to the government, and to a like 
extent for the honesty and fidelity of his 
crew, and for their not violating the laws of 
his own country. 

In my opinion the object and intent of con- 
gress was, to make the master a surety for 
the fair and upright conduct of all on board 
under his orders and control. Without con- 
nivance on his part, goods to any considerable 
amount could hardly be smuggled from the 
ship, and the strong inducement to watchful- 
ness, to integrity and prompt interdiction of 
illegal traffic, would be wholly lost upon the 
construction of this act claimed by the de- 
fendant. The law did not intend to allow 
the master in his defence to be heard to aver 
his ignorance of the goods and merchandise 
brought in his ship; it makes it his duty to 
kno"vy; and he is not to be excused by say- 
ing he did not know such articles were on 
board, as Sir William Scott remarks in The 
Hoop, 1 C. Kob. Adm. 220: "The intention 
of the parties might be perfectly innocent, 
but there is still the fact against them, of 
the actual contravention of the law, which 
no innocence of intention can do away." The 
law has prohibited the act, and it is imma- 
terial whether the party supposes it to be an 
offence or not The penalty attaches for its 
violation. 

A careful examination of other sections of 
the act now under consideration will leave no 
doubt in the mind of any one as to the in- 
tention of congress, and the correct interpre- 
tation of the 24th section. In various "sec- 
tions, it will be foimd that congress has im- 
posed upon the master or other person in 
charge of the ship or vessel duties and re- 
isponsibilities of a personal nature in connec- 
tion with the employment of the ship or ves- 
sel, and from the penalties of which, tn case 
of their infraction, he is not relieved by rea- 
son of his own faithfulness and diligence. 
The act makes him a surety and guarantor 
to the government in these cases of the fidel- 
ity of his crew and all others employed about 
the vessel, and if there is any infringement, 
holds him personally accountable therefor. 
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By the oOth section, it is enacted that no 
goods, "svaVes or merchandise, brought in any 
vessel from any foreign port, shall be un- 
laden therefrom but in open day, except by 
special license, nor at any time without a 
permit, and it any such goods shall be un- 
laden contrary to the direction of the act, the 
master or otiier person having the charge, 
and every other person, who shall knowingly 
be concerned therein, shall forfeit and pay 
the sum of $400. 

By the 54:th section, officers of the customs 
may board ships in port, or at sea within four 
leagues of the coast, and may seal boxes, 
chests, &c., found on board separate from 
the residue of the cargo, and if, upon ari*ival 
of the vessel at the port of entry, such boxes, 
chests, i&c, are missing, or if the seals shall 
be broken, the master shall pay $200 for 
each box so missing, or the seals of which 
are broken. Will it be contended that the 
master would be exonerated from liability in 
an action for the penalty, by proof that one 
of the crew without his knowledge had sent 
on shore the box or chest, or had broken the 
seal upon it? No such excuse is found in the 
act, and it would savor of legislation to so 
construe it. It is not, in my view, in accord- 
ance with the intention of congress to thus 
exonerate the master from the liability so im- 
posed upon him without limitation of any 
kind; on the contrary, the ship and all on 
board are imder his command and control, 
and bound to obey him. It is a presumption 
of the act, that whatever is transacted on 
board his ship is with his knowledge and con- 
sent, and could have been prevented by him, 
if he chose so to do. He is therefore held 
personally accountable, and boimd to see ,that 
all the requirements of the statute are fully 
complied with, and that there are no viola- 
tions of any of its requirements. Any other 
construction would afford opportunities for 
the gi'ossest frauds on the government, with 
but little chance for their discovery or pre- 
vention. 

The same section (54) subjects the master 
or other person in command to a penalty of 
$500, if the customs locks are broken or re- 
moved after the vessel is in charge of an in- 
spector, excepting in his presence, or if any 
of the goods or board are clandestinely land- 
ed. If these provisions and requirements are 
violated, the master is made absolutely lia- 
ble for the penalty, and he would not be per- 
mitted to defend himspif on the ground that 
the locks were broken, or the goods so landed 
in his absence by one of his crew, or a stran- 
ger, even, and without his privity and knowl- 
edge. The liability being imposed upon him 
by the statute, he is bound to take measures 
sufficient to prevent a violation of the law, 
not merely ordinary means, but such as will 
be sure to accomplish the purpose, otherwise' 
he must abide the consequences. 

By the 45th, 57th, and 60th sections of the 
act, penalties are imposed on the master for 
an infraction of these provisions, from which 



penalties faithfulness and diligence on his 
part would afford no relief, if the require- 
ments of- the sections are not complied with. 

It is argued with' great earnestness, that it 
is unjust thus to pimish the master for an in- 
fraction of the law by others, which he was 
in no way concerned in, and to which he- 
never gave his consent; but on the contrary, 
one answer to this objection has already been 
presented, and that is, the violation was com- 
mitted by the servants of the defendant while 
in his employment, and therefore on general 
principles he should be held accountable; but 
this objection is one, which has been often 
addressed to the courts of the United States 
in revenue cases, but has never induced them 
to insert in a law a substantial requirement 
which it did not contain. 

It was held in England in 1776, in case of 
Mitchell V, Torup, Parker, 227, that a ship, 
importing 221 lbs. of tea put on board in 
Norway by mariners on their own account 
without the privity of the master, mate or 
owners, was forfeited. The act of 12 Car. 
II. prohibited importation of such goods, ex- 
cepting from place of growth or manufac- 
ture. Parker, 0. B., in delivering his opin- 
ion says: "These words of the act are nega- 
tive, absolute and prohibitory; they not only 
operate upon the goods, but equally the ship, 
and there is not a syllable that hints at the 
privity or consent of the master, mate, or 
owners. The reason of penning this clause 
in these strong terms is to prevent as much 
as possible its being evaded; for if the priv- 
ity or consent of the master, mate or owners, 
had been made necessary to the forfeiture, it 
would have opened a door for perpetual eva- 
sion, and the provisions of this excellent act 
for the increase of the navigation would have 
been defeated. ,» « w it is objected that 
the penalty or forfeiture is only applicable to 
cases where there is some crime or guilt; 
but no crime or guilt can be imputed to the" 
master, mate or owner, without their privity, 
the mariners being the only criminal or guil- 
ty persons, and therefore they ought to be 
the only sufferers. To which I answer, that 
though penalty or forfeiture, generally speak- 
ing, is the consequence of some crime or 
guilt, yet, neither penalty nor forfeiture nec- 
essarily imply the one or the other, though 
punishment always does." 

By the same act, 12 Charles II., gooas 
brought from British possessions in vessels 
which were not British owned, British built, 
or navigated by a British master with three- 
fom'ths of her crew British mariners were 
forfeited. In case of The Beaver, 1 Dod. 
158, Sir "William Scott, whilst he admitted 
such a regulation operated with great hard- 
ship on the owners of the goods, declared 
"that if thf strongest possible case of igno- 
rance wex'e made out, it would not avail to 
protect the parties from the penalties im- 
posed by the statute. * * * Cases of this 
kind therefore, though they may operate 
with great hardship upon innocent Individ- 
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tials, yet, they are hardships which the leg- 
islature has thought fit to impose as neces- 
saiy to maintain the great ends of the law." 

In case of The Malek Adhel, 2 How. [43 
U. S.] 210, which was a proceeding to obtain 
condemnation of the vessel for a piratical 
depredation by her crew, Mr. Justice Story, 
on page 233, says: "The next question is, 
whether the innocence of the owners can 
withdraw the ship from the penalty of the 
confiscation imder the act of congress. Here 
again it may be remarked, that the act 
makes no exception whatsoever, whether the 
aggression be with or without the co-opera- 
tion of the owners. * * It is not an un- 
common course in the admiralty, acting un- 
der the law of nations, to treat the vessel, 
in which, or by which, or by the master or 
crew thereof, a wrong or offence has been 
done, as the offender, without any regard 
whatsoever to the personal misconduct or re- 
spousibili^ of the owner thereof. This doc- 
trine also is familiarly applied to cases of 
sjmuggling and other misconduct under our 
revenue laws, and has been applied to other 
kindred cases. * * In short the acts of 
the master and crew, in cases of this sort, 
Dind the interest of the owner of the ship, 
whether he be innocent or guilty; and he 
impliedly submits to whatever the law de- 
nounces as a forfeiture attached to the ship 
by reason of their unlawful or wanion 
wrongs." In the case of U. S. v. The Little 
Charles [Case No. 15,612], the same argu- 
ment was upon that occasion addressee to 
Chief Justice Marshall. The learned judge 
in reply said, "It is a proceeding against the 
vessel for an offence committed by the ves- 
sel, which is no less an offence, and does not 
thp less subject her to forfeiture, because it 
was committed without the authority and 
against the will of the owner. It is true 
that inanimate matter can commit no of- 
fence. But this body is animated and put 
in action by the crew, who are guided by the 
master. The vessel acts and speaks by the 
master." 

It thus appears that in such a case an in- 
nocent owner is made to lose his propeily, 
his vessel, by reason of its misuse and ille- 
gal employment by his agents in charge. It 
is after all, holding the owner responsible 
through a forfeiture of his property for the 
misconduct of his servants and agents; and 
in like manner the master is made accounta- 
ble pectmiarily under the 24th section of the 
act for the misconduct and illegal acts of his 
crew. 

The general principle in relation to this 
class of cases is laid down in Smith's Mas- 
ter and Servant (page 145): "So also mas- 
ters have been frequently held liable to in- 
formations for penalties, incurred by the 
breach of some statutory regulations by per- 
sons in their employ, although the masters 
themselves may have been perfectly igno- 
rant that in that particular instance any 
breach of the law has been committed. These 
26FED.CAS 29 



informations, it is true, do in strictness par- 
take inore of the nature of civil proceedings, 
to recover that which is a debt to the crown, 
than a criminal proceeding; but still, they 
are penal proceedings. Perhaps the most fa- 
miliar instances of the master's liabilitj'' to 
this kind of proceeding are to be found in 
cases of informations for breach of the rev- 
enue laws, in which cases, if a master were 
not held responsible for the acts of his serv- 
ants, the revenue laws might, as was ob- 
served by Pollock, O. B., on a recent occa- 
sion, be evaded with the utmost facility and 
impimity, and they would be reduced to a 
mere dead letter." 

At a meeting of influential nierchants in 
London in A. D. 1851, a series of articles 
were agreed upon as a foundation of a pro- 
posed alteration in the customs laws. One of 
these articles was as follows: "Merchants, 
ship-owners and others, shall not be made 
responsible for the crimes or offences of 
their servants or crews, except where guilty 
knowledge; or the most culpable negligence 
is clearly traced home to them;" strong evi- 
dence ceitainly that the liability to which 
they were subject was of a much more abso- 
lute and stringent nature. 

The respondent invokes a principle to be 
found in Peisch v. Ware, 4 Ciunch [8 U. S.] 
363, "that a forfeiture can only be applied 
to those cases in which 'the means that are 
prescribed for the prevention of the for- 
feiture may be employed." That case was 
one where goods were saved from a wreck, 
and a claim of forfeiture was made, because 
they were landed without a permit, and the 
court well says, that the applica.tion of this 
section of the law to reqviire a permit before 
landing, and whilst the goods might be dis- 
charged before the permit could be procured, 
would be in fact preventing eveiy attempt to 
save a cargo about to be lost on the coast. 
Such a case could never have been within the 
intent of the legislature, as the end would 
not be accomplished when the permit was 
procured. There would be no goods to land. 
The application of the principle as laid down 
in Peisch v. "Ware, to the present case, is not 
quite so apparent to the court, as there can 
be no doubt that it was not an impossibility' 
for the master to obtain accurate knowledge 
of all goods on board his vessel and enter the 
same on his manifest, and by so doing, of 
course, escape the penally for those which 
were not thus entered. 

Such being the consti-uction of this section, 
how far is it modified by its proviso? What 
is its true meaning and effect? The lan- 
guage is: "Provided always, that, if it shall 
be made to appear to the satisfaction of the 
collector, etc., * * or to the satisfaction 
of the court, in which a trial shall be had 
concerning such forfeiture, that no part of 
the cargo of such ship or vessel had been un- 
shipped after it was taken on board, except 
such as shall have been particularly speci- 
fied and accounted for in the report of the 
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master, or other person having charge or 
command of such ship or vessel, and that the 
manifests had been lost or mislaid without 
fraud or collusion, or that the same was or 
were defaced by accident, or incorrect by 
mistake, in every such case the forfeiture 
aforesaid shall not be incurred." 

To come within the proviso and escape the 
forfeiture, no goods not on the manifest 
must have been unshipped; if they are still 
on board, the government has a remedy for 
its duty; it can easily ascertain the precise 
amount it is entitled to by an examination of 
the article, and fhey remain as security for 
the payment; their being left on board is al- 
so strong proof of good faith, and of no in- 
tent to smuggle and defraud the government, 
whilst by their being unshipped, a contrary 
presumption woxild arise. I apprenend there- 
fore, that if the goods have been unshipped, 
the forfeiture is incurred and inevitably fol- 
lows, although the other conditions of the 
proviso may be proved to the entire satisfac- 
tion of the court. 

Congress did not intend the master, aftei5 
discharging the goods, should escape the for- 
feiture by showing that his manifest was 
lost, or mislaid, or incorrect by mi'stake or 
accident; but it required, that when the par- 
ty claimed to have acted in good faith, and 
to be excused by reason of accident or mis- 
take, the goods should remain on board to 
testify as to the alleged error or mistake. 
If the goods remain on board, the master 
may then show in excuse, that his manifest 
lias, been lost or mislaid without fraud or 
■collusion, or if in existence, that it was de- 
faced by accident, or incorrect by mistake. 
The coimsel admit as I understand them, 
that if the manifest is lost or mislaid, the 
master cannot escape a forfeiture if the 
goods have been unshipped; but they claim 
that he may escape, if he produce the mani- 
fest and shows that it was defaced by acci- 
dent or incorrect by mistake, although the 
goods have been unshipped; that the disjunc- 
tive "or" separates this clause from that por- 
tion of the paragi-aph respecting the imship- 
ping, and constitutes the production of the 
erroneous manifest with proof of accident or 
.mistake a sufficient protection. 
, No good reason is presented for such a 
construction. The one case is equally with- 
in the mischief as the other. The goods 
themselves are as necessaiy to show the na- 
ture and amount of the error in the manifest 
^hen produced, and whether the same was 
caused by accident or mistake, and also the 
true amount of duties to which the goods are 
liable, as when the manifest is wanting. If 
the goods are not within the control of the 
customs officers, but have been clandestinely 
landed, what proof in many instances could 
be presented upon which the court could de- 
cide as to the error in the manifest, its na- 
ture and extent, and whether intentional or 
accidental? For all practical purposes the 
goods themselves are as necessary in the 



case when the manifest is forthcoming, as 
when it is missing; and I cannot think that 
congress intended to establish any such dis- 
tinction. In my view, it is not in accordance 
with a correct construction of the language 
employed, and is not called for by the pur- 
pose or spirit of the provision. 

This construction of the proviso in ques- 
tion is sustained by the opinion of Mr. Jus- 
tice Washington in U. S. v. Fairclough [Case 
No. 15,068]. That was an action of debt 
against a master of a foreign vessel, to re- 
cover for a violation of the 57th section of 
this same act a penalty of $500, for having 
on board a quantity of white lead more than 
was on the manifest The lead had not 
been unladen. The proviso to section 57 
was, that if it appeared that no part of the 
goods had been unshipped, except such as 
were tontained in the manifest or report, 
and pursuant to permits, or that the said 
disagreement is by accident or mistake, the 
penalty shall not be inflicted. It was con- 
tended "that if the master gave satisfaction 
as to either of these matters it was suffi- 
cient, the disjunctive 'or' necessarily requir- 
ing that construction." Certainly such was 
the exact and literal language, and yet, Judge 
Washington after examining the 57th section, 
and comparing it with the 24th, the one now 
before us for construction, came to the con- 
clusion that both were in pari materia, that 
there should be no incongruity between 
them, that it was the duty of the court to 
give a similar construction to each of them, 
and that under the 57th section the defend- 
ant, to claim the benefit of the proviso, must 
not only show that the goods were not un- 
shipped, but further that the disagreement 
between the goods on board and the mani- 
fest was by mistake or accident. 

Whether the goods had been unshipped 
was a question of fact for the jury. Their 
attention was called to the evidence with ap- 
propriate instructions bearing on the ques- 
tion, and I do not, on a careful review of the 
rulings at the trial, find any error on this 
point, or in the construction given to the 
24th section and its proviso. 

The argument, from the injustice and se- 
verity of holding a master responsible for a 
violation of the law by his crew, is stripped 
of much of its force, when we remember that 
the proviso to the 24th section will often af- 
ford him complete protection; if his manifest 
is lost or mislaid, or accidentally incorrect, 
and the goods have not been unshipped, he 
is released from liability. Certainly it is 
not exacting much of a master to have such 
care and oversight of his ship and cargo, as 
to prevent goods from leaving her before the 
duties are paid thereon. A very little extra 
timje, a few more fastenings, could easily pre- 
vent anything of this sort. 

If the goods have been unladen, so that 
the party can not derive protection from the 
proviso, he is still not wholly remediless and 
without relief; and I cannot do better on 
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-this branch of the ease than to adopt the 
language of Judge Livingston in case of U. 
S. V. Morris [Case No. 15,816]. 

The learned judge says, "A system of rev- 
enue laws must necessarily contain so many 
and such minute provisions, enforced by a 
•corresponding number of penalties and for- 
feitures, as frequently to subject to difficul- 
ties the most upright and wary merchant, 
and expose his property to seizure and con- 
fiscation. That such cases must occur was 
early foreseen, and yet it was not thought 
proper to trust any court with the power of 
acquittal, founded solely on the innocence of 
the party. If the tribunal, having cognizance 
of the fact of forfeiture, might also have in- 
■quired into the quo animo, a sentence of con- 
fiscation would never have been pronounced 
if the innocence of the claimant had been 
made out. * * If the fact be made out, 
•which by law produces a forfeiture, a court 
Is bound to pronounce sentence accordingly. 

"To have left the system here, would just- 
ly have exposed the American government 
to the charge of injustice in jnaking no dis- 
crimination between the innocent and guilty. 
Provision therefore was made to rescue 
property which might innocently become lia- 
ble to forfeiture from the penal sanctions of 
■the law. By the 89th section of the collec- 
tion act, the collector is enjoined to cause 
suits to be commenced for all penalties, and 
to prosecute them to efEect" This law "re- 
-quires of the court where the prosecution is 
•depending to hear and determine the cause 
4iccording to law; which can only mean, that 
if the fact which works a forfeiture be 
jiroved, the court must decide without refer- 
ence to the innocence of the person to whom 
the forfeited article belongs. 

"On the 3d of March, 1797, after the hard- 
ships and injustice of the existing system 
must have been felt, in leaving- liable to 
sequestration property whose owner had 
been guilty of no willful neglect or fraud, 
■congress for the first time conferred on the 
secretary of the treasury the power in ques- 
tion." This act "authorizes him in a mode 
therein prescribed to mitigate or remit alto- 
gether any fine, forfeiture, or penalty, or any 
part thereof, if in his opinion the same shaU 
have been incurred, 'without willful negli- 
gence, or any intention of fraud on the per- 
son or persons incurring the same,' and to 
direct the prosecution, if any shall have 
been instituted for the recovery thereof to 
cease, and be discontinued upon such terms 
^nd conditions as he may deem just and 
reasonable," 

In a case of this kind, when the master 
•does not appear to have had the slightest 
-connection with the violation of the law, it is 
certainly not a pleasant duty for a court to 
visit upon him the penal consequences of 
other's acts in which he was not a partici- 
pator. To use the language o'f a very great 
judge. Story: "But I cannot bend the rules 
•of law to eases of individual hardship; my 



duty leads me through a harsh and narrow 
path; but I have the consolation of know- 
ing ijiat another avenue is open to a depart- 
ment which has the power to temper the . 
severity of the law, and yield relief to in- 
nocent sufferers." An appeal I may say that 
is always received with favor, and according 
to my experience never made in vain by the 
innocent. 

Another reason for a new trial, is present- 
ed by the master of an entirely different na- 
ture, simply a question of pleading and evi- 
dence, coming out of the allegation contained 
in the declaration. There is but one count, 
and that, after setting forth the number of 
the cigars and the quantity of liquor, pro- 
ceeds with the averment that "they then 
and there belonged and were consigned to 
the master of said ship," and in the conclu- 
sion, the allegation is, "whereby .the said de- 
fendant forfeited and became liable to pay 
a sum equal to the value of the said goods 
belonging and consigned to the master there- 
of." 

It is contended by the district attorney, 
that under the facts in the case, the master 
may be deemed the consignee of these arti- 
cles, as in the case of U. S. t. Ten Thousand 
Cigars [Case No. 16,450]. In that ease, the 
master took the cigars^n board without any 
bill of lading or invoice, with an intention 
to smuggle or enter them as he might elect. 
They were under the entire possession and 
control of the master, and were on board 
with his knowledge and assent; the master 
under these facts was certainly the con- 
signee; but in the present case the facts are 
very different; the master had no knowledge 
that any of these goods were on board, 
but the owner was in charge of them, and 
they were brought on board by him, and 
during all the time remained in his posses- 
sion and custody; I therefore cannot consid- 
er the master as consignee of the goods in 
question. 

The allegation in the count, being that the 
master was owner or consignee of the goods, 
and the proof not sustaining, but on the 
contrary negativing this fact at the trial, 
the counsel of the defendant claimed that 
this averment was material, and that it was 
incumbent on the government to prove it, 
and not being proved, there was a material 
variance. 

The force of this objection was- apparent 
to, and acknowledged by the court at the 
trial, and with hesitation the jury were in- 
structed that if the other facts required to 
render the defendant accountable were es- 
tablished, they might consider this aver- 
ment as surplusage. On further reflection 
and an examination of the authorities, the 
opinion I entertained and expressed at the 
trial is corroborated, and the ruling cannot 
be sustained. The allegation of ownership, 
as it is set forth in the writ, becomes a ma- 
terial part of the description of the property; 
it identifies the property, and it is only that 
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particular property thus identified and made 
certain, whieli tlie defendant is to be held 
accountable for. It is quite similar to the 
*case of Com. y. Wade, 17 Pick. 399, where 
the defendant was indicted for setting fire 
to the barn of N, and G. -whereby the house 
of D. was burnt. It was shown that G. had 
no interest in the bam, and the court says: 
"Then the question arises, whether the alle- 
gation may not be rejected as surplusage. 
Whether it be necessary to state the name of 
the owner of a building set on fire by which 
a dwelling house is burnt, we do not deter- 
mine; but an allegation of such ownership 
being here inserted, we think it material, 
and not surplusage. It constitutes a part of 
the description of the ofCence, and must 
therefore be proved." See, also, State v. 
Weeks, 30 Me. 182; 1 Greenl. Ev. § 65. 

The rule being well established that matter 
of description must be literally proved, and 
the district attorney having as a part of the 
description and identification of the property 
alleged it to belong and be consigned to the 
master, he was boimd to prove that aver- 
ment, and not having done so, for that rea- 
son, 

Verdict set aside; new trial ordered. 
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UNITED STATES v. HUTCHINSON. 

L7 Pa. Law J. 365; 4 Pa. Law J. Kep. 211.] 

District Court, E, D. Pennsylvania. April 24, 
1848. 

Federal Coukts — Criminal Jckisdiction — Em- 
bezzling Public Moseys. 

1. The United States courts derive their only 
power to try, convict or punish in criminal 
ciises from the constitution and the laws made in 
l)ursuance of it. 

2. The jurisdiction of offences which are cog- 
nizable at common law resides in the state 
courts alone, even though the general govern- 
ment may be the party immediately aggrieved 
by the misdeed complained of. 

3. The acts of ^rongress of 13th August, 1841 
[5 Stat. 439], and 6th August, 1846 [9 Stat. 
59], under which the prisoner was indicted have 
obvious reference to persons entrusted by some 
act of congress with the legal possession of 
public moneys,— not to those subordinates, who, 
not having been entrusted with such possession, 
could be punished for a fraudulent conversion, 
as felons, without any congressional legislation. 
The act of 1846 throughout applies not to clerks, 
workmen, or other servants. 

4. A person appointed under the act of 18th 
January, 1837 [5 Stat. 136], to be clerk for the 
treasurer of the mint cannot be indicted under 
the acts of congress of 13th Aug. 1841 and (Jth 
Aug., 1846, for embezzlement of the public 
moneys. 

KANE, District Judge. By the act of con- 
gress -of 18th January, 1837, it is enacted that 
"the officers of the mint of the United States 
shall be a director, a treasurer, a melter and 
refiner, a chief coiner, and an engraver;" and 
these are to be appointed by the president, 
with the advice and consent of the senate. 



Of the treasurer so appointed, it is required 
among other things (section 2) that "he shall 
receive and safely keep all moneys which 
shall be for the use and support of the mint; 
shall keep all the current accounts of the 
mint, and pay all moneys due by the mint, on 
warrants from the director." The act then 
provides for the appointment of assistants 
to certain of the officers, and of clerks for 
the director and for the treasurer, in case tbey 
shall be needed; these are to be appointed 
by the director of the mint, with the appro- 
bation of the president of the United States, 
the assistants "to aid their principals," and 
the clerks to "perform Such duties as shall 
be prescribed for them by the director." Sec- 
tion 3. 

The prisoner was appointed under this act 
in the year 1840, to be a clerk for the treas- 
urer of the mint; and among the duties pre- 
scribed for him by the director was the charge 
of the ordinary or contingent fund, by which 
name the moneys for the ordinary uses of 
the mint were designated. In this capacity 
he received the moneys of .that fund as they 
were remitted or transferred to the treasurer 
of the mint by the orders of the treasury de- 
partment; and paid them out as warrants 
were drawn upon the ti-easurer of the mint 
by the directors, making the proper entries of 
such receipts and payments in the books of 
account of the mint. He had the key of a 
closet in which the moileys of this fund were 
kept, but the outer key of the vault of which 
the closet formed part was in the charge -pf 
another person. The books of account were, 
all of them, kept in the name and on behalf 
of the treasurer; the acknowledgments for 
all moneys received were made by the treas- 
urer personally, and the charges for such 
moneys were entered against him; and all 
vouchers for payments were taken in the 
treasurer's name, and he received credit for 
such payment. The name or intervention of 
the clerk did not appear in any of the books, 
vouchers or accounts, either in the mint or in 
the accounting department at Washington, 
with which it corresponded. 

At the end of the year 1847, it was ascer- 
tained that a large sum of money was miss- 
ing from the contingent fund; and the pris- 
oner, having been arrested, was indicted for 
embezzlement under the acts of congress of 
13th August, 1841, and 6th August, 1846. He 
was tried in the district court, and found 
guilty. 

I had serious doubts while the case wa& 
before the jury, whether it fell properly with- 
in the provisions of the acts of congress; and, 
as the question was of the first impression, 
I was desirous that it should be discussed 
more fully than it could be at bar, I there- 
fore charged against the prisoner upon the 
several points of law, announcing my pur- 
pose, as the case was one in which the cir- 
cuit and district court have concurrent juris- 
diction, to solicit the advice and aid of Judge 
GRIER upon the hearing of a rule J^or new 
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trial, if the verdict should make such a rule 
proper. He acceded to my wish, and the 
whole subject has been reviewed before us 
tiy the district attorney and the counsel for 
the prisoner in the most ample manner. The 
xesult is an unhesitating concurrence of opin- 
ion between my learned brother and myself 
that the verdict cannot stand. We regard 
the history and spirit of these acts of eon- 
sress, as well as their phraseology, altogether 
■conclusive upon the question. 

At the common law, the party who, by the 
•confidence of another, is entrusted with the 
possession of his property, cannot commit the 
-crime of larceny by appropriating it to h\s 
own use. The fiduciary character of the de- 
linquent forms his defence, for the criminal 
law, until it was modified by statute, took no 
•cognizance of breaches of trust. At the same 
time it distinguished between the legal pos- 
session of property, such as the very exist- 
-ence of a trust implies, and that mere charge 
or supervision which is devolved on a servant 
•or clerk. The servant having a bare charge, 
to use the words of the law, became guilty 
-of theft by a fraudulent conversion. Thus, 
on the one hand, a butler, who had charge of 
his master's plate, the shepherd who watched 
■over his sheep, and the shop-boy, who at- 
tended behind his counter, might be convicted 
■of larceny, if they converted to their own use 
their master's property. "While, on the other 
liaud, the attorney who pillaged his principal, 
the guardian who defrauded his ward, and the 
-oflicer. who embezzled public moneys which 
the law had confided to him, were not answer- 
able as for crime. See the cases in Mr. Whar- 
ton's Am. Cr. Law, 405, 406. 

The tJnited States courts have no common 
law jurisdiction; that is to say, they derive 
their only power to try, convict, or pimish 
from" the constitution, and the laws made in 
pursuance Of it. The jurisdiction of offences 
which are cognizable at common law resides 
an the state courts alone, even though the gen- 
•oral government may be the party immedi- 
4itely aggrieved by the misdeed complained 
•of. Until the year 1840 the congress of the 
tJnited States seem to have been, in general, 
•content with the protection, which the laws 
-of the several states gave to the public prop- 
•erty within their limits. The integrity of 
subordinates, who were not themselves en- 
trusted with public money, though they 
might, from their position, have a certain 
charge or custody of it, was guarded of course 
- by the common law and the local statutes, as 
Administered by the state courts. Under 
these, such a subordinate, whether called by 
the name of watchman, servant, clerk, or as- 
sistant, might be punished criminally for a 
fraudulent conversion to his own use of the 
moneys of the general government. But the 
higher oflBcers, the heads of departments, the 
treasurers of the United States and of the 
mint, the collectors of customs, land officers, 
and others, depositories of important public 
trusts, though required in some instances to 



give security for their official fidelity, were 
punishable only by impeachment before the 
senate of the Uiiited States. Several very 
large defaults having occurred, however, on 
the part of important public officers of the 
revenue, it was thought necessary to pro- 
tect the treasury by additional safeguards. 
On the 4th of July, 1840 [5 Stat. 385], an act 
of congress was passed "to provide for the 
collection, safe-keeping, transfer and disburse- 
ment of the public revenue." This act cre- 
ated and defined the crime of embezzlement 
and made it applicable to all those officers 
who were charged by the provisions of the 
act itself with the "safe-keeping, transfer, or 
disbursement of public moneys." As to all 
others, officers as well as servants or clerks, 
except those conne^ited with the post office (to 
whom it was specially extended,) it left the 
law unchanged. The act of 1840 was re- 
pealed on the 13th of August of the following 
year; but the provisions respecting embez- 
zlements were re-enacted in a slightly modi- 
fied form, so as to include among those who 
might become subject to its penalties all 
"officers charged with the safe-keeping, trans- 
fer or disbursement of the public moneys, or 
connected with the post office department,'' 
But as to all but officers so charged it left the 
law as it stood before the year 1840. The act 
of 1846 followed. This substantially re-con- 
stituted the treasury system which had been 
rescinded in 1841, but made further provi- 
sion also for the punishment of embezzling. 
Its terms are somewhat broader, perhaps, 
than those of the two preceding acts, for they 
apply to "all officers and other persons char- 
ged by this act or any other act with the 
safe-keeping, transfer and disbursement of 
public moneys." But its spirit and objects 
are the same; and the detailed provisions of 
its several sections have obvious reference to 
persons entrusted by some act of congress 
with the legal possession of public moneys, — 
not to those subordinates, who, not having 
been entrusted with such possession, could be 
punished for a fraudulent conversion, as fel- 
ons, without any congi-essional legislation. 
The act throughout applies not to clerks, 
workmen, or other servants, but to the legally 
authorized custodians of public moneys,, the 
"fiscal agents" recognized as such at the 
treasury of the United States, charged there 
with receipts, and credited with disburse- 
ments,— -in a word, to officers or agents "en- 
ti-usted" by law or under law with the posses- 
sion of public money, and bound to account 
for it. 

The duties which it enjoins— the safeguards 
and cheeks which it creates; the direct ac- 
countability which it prescribes and enforces; 
the evidence it appeals to as establishing the 
fact of delinquency ,^even the allowance it 
makes for certain official es:i)enses, — all to- 
gether stamp, on it this limited character. 
Thus, it requires of the officer that he shall 
keep an accurate entry of each sum that he 
receives, and each payment or transfer that 
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lie makes; obTiousIy with reference to the 
account he is to render of his receipts and dis- 
bursements at the treasury department; it 
malces him punishable if he transmits to the 
treasury a false voucher, or a voucher that 
does not truly represent a payment actually 
made, a transcript from the treasury books, 
showing a balance against him is made suffi- 
cient evidence of his indebtedness,— "a draft, 
warrant, or order, drawn by the treasury de- 
partment upon him," and not paid, is the 
primary proof of his embezzlement,— and pro- 
vision is made for the necessary clerk hire 
anfl other expenses of a large class at least 
of the officers included witbin its terms. 

It needs no argument to show that these 
enactments are without just application to a 
person who is merely a clerk himself— who is 
known to the treasury department— who is 
neither charged nor credited with public 
moneys thei*e or elsewhere— who transmits no 
vouchers, because he renders no account 
—against whom therefore, no treasury tran- 
script can ever be produced, — on whom no 
treasury draft, warrant, or •order can be 
drawn under any circumstances, and to whom 
neither the act of 1846 nor any other act has 
ever 'entrusted public moneys, either person- 
ally or by official designation. The prisoner 
was such a person. In point of fact, he was 
never in legal possession of the moneys he 
has abstracted. They were moneys of the 
United States, in which he had no special or 
qualified property, which had been entrusted 
to the safe-keeping of the treasurer of the 
mint by the express language of an act of 
congress, and which could not be withdrawn 
from his legal custody and charge except by 
warrant of an appropriate officer in the form 
designated by law. We do not understand 
that the prescription of the clerk's duties by 
the director was intended or supposed to in- 
terfere with this official charge of the treas- 
urer. Had it been so, there would have been 
some record, some book entry, some memo- 
randum at least in the mint, showing the char- 
acter, if not the amount, of liabilities, from 
which the treasurer could claim to be relieved, 
by the clerk's assumption of them. There 
would have been some recognition of the fact 
at the treasury in "Washington, if the clerk 
had been constituted a receiving, safe-keep- 
ing, or disbursing officer. He would have 
been called on, as by law all such officers axe 
called on, to render his accounts, to declare 
from time to time what moneys he had re- 
ceived, to exhibit vouchers for his disburse- 
ments, and thus to define the extent of his 
liability to the United States. But whatever 
may have been the terms or the usage, or the 
understanding, which proposed to set forth 
the prisoner's duties as a clerk, they could not 
absolve the treasurer from that legal cus- 
tody with which the act of congress and his 
commission had invested him. The clerk's 
possession, whatever it was, was in law the 
jwssession of the treasurer; and the clerk's lia- 
bilities therefor, upon the facts found by the 



jury, are those of a servant merely, not of a 
person either "charged" or "entrusted \>y 
law," with the safe-keeping, transfer or dis- 
bursement of the public moneys. 

The ease is one to which the statute does 
not extend and the rule must therefore bfr 
made absolute. 
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UNITED STATES v. HUTTON et aL 

[10 Ben. 268; 1 25 Int. Rev. Bee. 57.] 

District Court, S. D. New York. Feb. 11, 187&_ 

Bights of Merchants— Ccstom-House Papers — 
Power of Secretakt of Treasuky to Make. 
Begulations — DxjT'i and Power op Collector. 
— Mandajius— PKODncTioN of Papers Compellei>- 
Bvr Order — By Bill of Discovery — By Stat 
of Proceedings — Bemedies against the Unit- 
ed States as Plaintiff. 

1. In a suit brought by the United States to^ 
recover duties, the defendants, on proof by affi- 
davit of a demand by their counsel on the col- 
lector of the port, for an inspection of the in- 
voices, entries, warehouse bonds, entries for- 
withdrawal and permits, and the custom-houso 
memoranda of payment of duties on the same- 
or in the books of the custom-house in which 
payment of the duties should be noted, if the- 
same were paid, and of the collector's refusal to. 
exhibit the same, and also on proof by affidavit 
that they had entrusted the money to make the- 
paymente to one of their' clerks and that their 
own books and papers do not furnish means of 
ascertaining the amount of the duties as liqui- 
dated, nor what payments, if any, were made- 
at the custom-house, and that the collector sup- 
ported his refusal by reference to a regulation, 
of the treasury department, forbidding any per- 
son not connected with the custom-house to in- 
spect or have access to or to take copies of 
any custom-house paper, except upon written ap- 
plication to the collector, stating his personal in- 
terest in the application and providing for a 
statement to be made on such application to be- 
submitted to the collector and by him furnished 
to the applicant, if deemed consistent with the 
public interest and n<icessary to the rights of 
individuals (said regulation being made under 
Bev. St. U. S. § 251, which authorizes the sec- 
retary to make regulations to promote the pub- 
lic convenience and security and to protect the- 
United States as well as individuals from fraud, 
and loss, and regulations not inconsistent with 
law to be used under and in the enforcement of 
the laws relating to raising revenue from im- 
ports, etc.); and on further proof by affidavit 
that the defendants could not safely answer the- 
complaint without an inspection of these papers, 
the defendants having moved for a mandamus- 
agaiust the collector requiring him to exhibit the- 
same or for other relief,— /jcirf, that any regula- 
tions made by the secretary under Bev. St. § 251, 
not inconsistent with law and fairly within its 
scope and purpose and not infringing upon any 
existing legal rights of individuals, have the- 
force of law. 

2. Such of these custom-house papers as be- 
long to the merchant when delivered to the col- 
lector, as, for instance, invoices, continue his- 
property, though required by law to be impound- 
ed at the custom house, and that he has a legal 
right to insi)ect them and also other custom- 
house papers relating to his transactions with the- 
custom-house in respect to his importations, un- 
der reasonable restrictions. 

1 [Reported by Robert D. Benedict, Esq., and: 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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3. The regulation referred to, so far as it 
was calctdated to preserve cnstom-house papers 
from improper aiid unauthorized inspection, and 
to provide a proper and orderly mode for the ex- 
ercise of the right of access hy the merchant hav- 
ing a special interest therein, is a reasonable reg- 
ulation under Rev. St. § 251, and not inconsist- 
ent with law. 

4. If construed to deny all access to. and in- 
spection of said papers by the merchant special- 
ly interested therein, it would be inconsistent 
with law and so far would be void, but it seems 
that such is not its necessary or proper con- 
struction. 

5. Mandamus is a proper remedy to enforce 
such right of inspection if denied, but that the 
circuit and district courts of the United States 
have no original jurisdiction to issue the writ, 
hut may issue the same in a pending suit un- 
(ItM* Rev, St. S 716, "if necessary for the exercise 
of their jurisdictions and agreeable to the usages 
smtl principles of law." 

G. Under Rev. St. § 716, the writ could be is- 
sued, if in this cause under a lawful order of 
the court it should become the duty of the plain- 
tiff to permit an inspection of the papers and the 
performance of that duty should be obstructed 
l)y the refusal of the collector to exhibit the 
same. 

7. The remedy by mandamus, however, would 
not lie if the defendant has any other remedy 
to obtain^the same relief. 

8. The remedy generally open to a defendant 
to obtain inspection of books and papers is by 
bill of discovery, and after issue joined by or- 
der of the court on motion under Rev. St. § 
724. 

9. As this matter of the production of books 
and papers is expressly regulated by act of con- 
gress, it is not a matter in which by Rev. St. § 
914, the practice of the state courts, which is 
broader and allows this relief before issue join- 
ed, is adopted. 

10. The circumstance that the United States 
cannot be made defendant in a bill of discovery 
will not be allowed by the court to defeat a sub- 
stantial right of the defendants which such bill 
of discovery would have secured to them. 

11. Whether before issue joined and independ- 
ently of statute the court could, on motion, com- 
pel the production of books and papers, quaere. 

12. In this ease, as on the undisputed facta 
the defendants have a right to the production 
of the papers called for, and a bUl of discovery 
will not lie, the court can and should stay the 
plaintiff's proceedings in the suit till their pro- 
duction, and in case of the refusal of the col- 
lector to exhibit them within a certain time lim- 
ited by the court, that a writ of mandamus issue 
for their production. 

13. The regulation above referred to does not 
make it unlawful for the collector to exhibit 
said papers under the order of the court nor to 
produce them in court under subpoena or at the 
request of tie district attorney. 

14. The collector was justified in refusing to 
exhibit the sgme to the defendants' counsel, no 
order of the court having been made for their 
inspection or production. 

[This was an action at law by the United 
States against Benjamin F. Hutton and oth- 
ers, to recover duties on imported goods. 
Heard on motion for a writ of mandamus.] - 

S. L. Woodford, U. S. Dist. Atty., and J. D. 
Jones, Asst. U. S. Dist. Atty. 

B. M. Sherman and John N. Whiting, for 
defendants. 



OHOATE, District Judge. In this case, 
which is a suit at law to recover duties on 
goods imported by the defendants, they 
move for a 'mandamus against the collector 
of the port to obtain the inspection of cer- 
tain custom-house papers, or, if that motion 
is not granted, for a stay of the plaintifiE's 
proceedings. The complaint alleges the im- 
portation and entry of the goods, the liquida- 
tion of the duties and their non-payment 
Before answering and professedly for the 
purpose of enabling them to answer, the de- 
fendants' counsel applied to the collector of 
New York for an inspection of the papers in 
the cuStom-house relating to these importa- 
tions, especially the warehouse bonds, the 
entries for withdrawal and the permits, and 
the memoranda made on these papers or on 
other papers or books of the custom-house 
which show, or in the ordinary course of 
custom-house business should show, any pay- 
ments made on account of duties on these 
goods. The defendants' affidavits show that 
they entrusted to one of their own clerks the 
money necessary for paying all duties on 
these imported goods, and that their own 
books and papers do not furnish them with 
the means of information as to the amount 
of the duties as liquidated or as to what pay- 
ments in fact, if any, were made through 
this clerk at the custom house. The col- 
lector refused the inspection; and referred 
the defendants* counsel to a regulation of the 
treasury department which is as follows: 
"No person (not connected with the custom- 
house or treasury department) is to be al- 
lowed access to or permission to inspect, ex- 
amine, take copies of 'or have copies furnish- 
ed of or be advised of the information con- 
tained in any record, document, paper, let- 
ter or account belonging to the custom-house, 
except upon the following terms and condi- 
tions, viz: Upon application in writing to 
the collector, by any individual having a per- 
sonal interest, setting forth the nature and 
object of the application and his interest 
therein, and specifying . the particular in- 
formation or data requested. Upon receipt 
of such application the collector will direct 
some suitable and competent person attach- 
ed to the custom-house to make the requisite 
examination of the record, paper, letter or 
account, as the case may be, and prepare a 
statement in writing of the information call- 
ed 'for, to be submitted to the collector who 
may, shotdd he deem it consistent with the 
public interest and necessary to the rights 
of individuals, furnish the same to the ap- 
plicant; but if he entertains any doubt as to 
the propriety of furnishing it he will report 
the matter for th'e direction of the depart- 
ment. All persons attached to the custom- 
house are expressly forbidden from com- 
municating, either orally or otherwise, any 
information contained in the records or files 
of the custom-house to any person not at- 
tached to the customs lor revenue, except 
such as may be necessary to aid merchants 
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and others in the regular daily routine of 
business passing through the ^ custom-house. 
And any clerk or other subordinate officer 
employed in the custom-house, who may fur- 
nish information to private individuals or 
shall accept or receive any fee, reward or 
compensation other than that allowed by 
law, or shall accept any gratuity whatso- 
ever for any services he may perform for any 
person which are not devolved upon him by 
law or regulations; any such clerk, subor- 
dinate officer or other person so offending 
will become subject to removal from office 
or employment and- must be suspended from 
employment forthwith, and the collector, 
naval officer, appraisers or surveyor, as the 
case may be, is enjoined to report to the de- 
partment the name of any person so offend- 
ing for its directions." This regulation was 
made under section 251 of the Revised Stat- 
utes, which authorizes the secretary of the 
treasury "to make and issue from time to 
time such instructions and regulations lo 
the several collectors, as he shall deem best 
calculated to promote the public convenience 
and security and to protect the United States 
as well as individuals from fraud and loss; 
he shall prescribe the forms of entries, oaths, 
bonds and other papers and rules and regu- 
lations not inconsistent with law, to be used 
under and in the execution and enforcement 
of the various provisions of the internal rev- 
enue laws, or in carrying out the provisions 
of law relating to raising revenue from im- 
ports or to duties on imports or to ware- 
housing; he shall give such directions ,lo 
collectors and prescribe such rules and 
forms to be observed by them~ as may be 
necessary for the proper execution of the 
law." 

It is clear ,that any regulations made un- 
der this statute which are not inconsistent 
with law, and which are fairly within its 
scope and purpose, and which do not violate 
or infringe upon any existing legal rights of 
individuals, have the force of law. Aldridge 
V. Williams, 3 How. [4i U. S.] 29. 

The argument fqr the defendants is that 
merchants, by reason of their special inter- 
est in the custom-house papers, which relate 
to their own importations, have a right to 
inspect and take copies of them; that es- 
pecially, when sued by the government in re- 
spect to some obligation growing out of 
such importations, they have such right of 
access to these papers, when necessary to 
enable them to make their answer or pre- 
pare for their defence; that this regulation 
does not apply to such a case nor take 
away this right; that, if it is to be con- 
strued as doing so,' it violates their legal 
rights, and so is not consistent with law; 
that the enforcement of this right of access 
to the papers can be secured when denied, 
by the writ of mandamus, if no other rem- 
edy is given therefor, and that the laws of 
the United States afford no other remedy, 
the provisions of statute for the discovery 



of books and papers being inapplicable to 
suits in which the United States is a party, 
or, if applicable thereto, not extending lo 
the compelling of a discovery of books and 
papers until after issue joined in the action; 
and that this court has power to issue the 
writ of mandamus in an action of which it 
has jurisdiction where the issuing of such 
writ is necessary to the exercise of the juris- 
diction and agreeable to the usages and prin- 
ciples of law, and that the issue of the writ 
in this case is necessary to the exercise of 
the jurisdiction and agreeable to the usages 
and principles of law. 

The statutes defining the duties of coUeetors 
of customs do not specify his duties in re- 
spect to the custody or mode of preserving 
the papers that are required to be lodged in 
his office or the records made therein, nor the 
rights and privileges of other pai-ties in re- 
spect thereto. Rev. St. § 2621. From the 
nature of the documents and the relation of 
the government to the merchant to whose 
business these papei-s and records relate, and 
the necessity out of which such deposit of, 
papers and the keeping of such records arise, 
the duties of the collector in regard to them, 
may, however, with certaintj' be . deduced. 
Some of these papers are, notwithstanding 
their deposit in the custom-house, the person- 
al property of the merchant, as, for instance, 
invoices which he receives from his foreign 
correspondent and which constitute his prop- 
er and original paper title or assurance of ti- 
tle to the goods. While the public good un- 
doubtedly requires that these invoices should 
be impounded at the custom-house, yet this 
necessity does not affect in the slightest de- 
gree the ownership of the paper. And T 
think it would require a positive statute most 
explicit in its terms to take away from the 
merchant the right to inspect and take a 
copy of his own invoice in the custom-house. 
As to other papers in the custom-house relat- 
ing to his importations, such as entries, 
bonds, permits, etc., the right of access to 
them may not be based on a strictly pro- 
prietary right, and yet they are the written 
memorials and the only ones (for no dupli- 
cates are delivered to the merchant) of busi- 
ness transactions between him and the gov- 
ernment, which for safe keeping and for rea- 
sons of public policy are required to be kept 
in this public office. They appear to me to 
be public records in which the merchant has 
a special interest, which implies the tight of 
access to them on his part, under reasonable 
restrictions as to their preservation and the 
proper and orderly conduct of the public busi- 
ness of the collector's office. Revenue laws 
should be construed, as far as is consistent 
with carrying into full effect their legitimate 
purposes and objects, so as to infringe as lit- 
tle as possible on existing private rights and 
to embarrass as little as possible merchants 
in the transaction of their business. 

But besides the duty of pr^erving carefully 
these papers and records, subject to the exist- 
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ing rights of the merchant to whose business 
they relate, the collector is also, from the na- 
ture of the papers and of that public necessity 
which requires them to be kept at the cus- 
tom-house, equally bound by his oflScial duty 
to' guard them against the prying or mischie- 
vous curiosity of parties having no interest in 
them. These papers are not public records 
in the sense of being placed in a public office 
for the information of all the world. On thi. 
■contrary, they are papers relating to the pri- 
vate business of the merchant, which a pub- 
lie necessity, connected with the collection of 
the public revenues alone, requires to be en- 
trusted to and kept by the government. 
Hence follows the duty of the government to 
preseive as confidential the secrets of busi- 
ness thus disclosed to it, so far as is consist- 
■ent with that public necessity which alone 
led to their disclosure. 

The regulation of the treasury department 
above recited was evidently intended to pro- 
vide for, and is, in some respects, well adapt- 
-ed to meet this two-fold duty of the collect- 
■qr in respect co the care of the papers in his 
office, viz.: To secure to the "merchant rea- 
sonable access to them, and to guard them 
against the impertinent or mischievous curi- 
osity of unauthorized persons. It is claimed 
by the' defendants that it unduly restricts the 
merchant in his right, under reasonable con- 
ditions, to inspect and take copies of the pa- 
pers. Construed literally, indeed, it prohib- 
its all inspection, by any one not connected 
with the government service, and permits on- 
ly the delivery to the merchant of a state- 
ment of the contents of papers, or copies of 
them prepared by a subordinate in the cus- 
tom-house. The right to see the papei-s them- 
selves must often be quite as important to 
the merchant as the right to have such a 
statement or copies. Perhaps, however, the 
regulation, in view of the pm*poses intended 
to be subserved by it. may be construed so 
as to permit an actual inspection of the pa- 
pers. If not, it seems in that respect to go 
"beyond the authority conferred by the act of 
<iongress, and to be inconsistent with law, 
"because it infringes upon existing legal rights. 
.That the regulation, though strict, is entirely 
proper and legal in requiring a written ap- 
TDlication for access to or information concern- 
ing the papers, and in directing that the ap- 
plication should be made to the collector him- 
self, and in forbidding under penalty of dis- 
missal any subordinate to give such informa- 
tion, is evident enough. These regulations 
are not only reasonable, but in the interest 
.of the merchants themselves, as guarding the 
secrets of their business against unwarranted 
intrusion. 

That the writ of mandamus is an appropri- 
4ite remedy to enforce any right of inspection 
of custom-house papers, which a merchant 
has, and which the collector may deny, can- 
tiot admit of question; but the district and 
-circuit courts of tlie United States are not 
authorized by law to issue the writ of manda- 



mus as an original writ. These courts are, 
therefore, powerless to give this relief for vi- 
olation of this right of inspection, so far as 
it is simply the right of the merchant based 
upon a right of property or special interest in 
the papers. These courts, however, are ex- 
pressly authorize!? "to issue all writs not spe- 
cifically provided for by statute, which may 
be necessary for the exercise of their respec- 
tive jurisdictions and agreeable to the usages 
and principles of law." Rev. St. § 716. The 
question w^hether this statute includes the 
writ of mandamus, is settled by the author- 
ity of the supreme court, which has held the 
writ properly issued under this state to com- 
missioners of a county to compel the levy of 
a tax which was necessary for carrying into 
effect a lawful decree or the circuit court. 
Com'rs of Knox Co. v. Aspenwall, 2i How. 
[65 U. S.] 383. And this case is conclusive 
authority that a mandamus against the col- 
lector is the appropriate remedy, in case, un- 
der a lawful decree or order of this court in 
this cause, it should become the duty of the 
United States tc permit an inspection of these 
papers, and the performance of that duty 
should be obstructed or prevented by the re- 
fusal of the collector to permit the same. 

The writ of mandamus, however, does not 
issue if the party has another remedy to ob- 
tain the same -relief. However clear might 
be the absolute right of the defendants to in- 
spect these papers, that absolute right would 
not avail them in this proceeding. Their right 
to relief here must rest on their rights as 
parties in the cause according to the usage 
and practice of the court, and the statutes, if 
any, regulating the subject matter. That the 
defendants have become involved in a lawsuit 
with the government, in relation to the du- 
ties to which these papers relate, cannot take 
away nor abridge any such absolute right. On 
the other hand, th'e necessity or convenience 
to them of the exercise of the right, if it ex- 
ists, makes the denial of any such right, if 
it has been denied, a more flagrant act of in- 
justice than it otherwise would have been. 
But by reason of the want of power to issue 
a writ of mandamus, except as is necessary 
to the exercise of jurisdiction, the court is 
powerless to enforce any sucii right otherwise 
than as it shall be necessary to the exercise of 
its jm'isdiction, and unless according to the 
principles and usages of law the defendants 
can require it as parties to this action. 

We are brought, therefore, to the question. 
What rights, if any, have the defendants, as de- 
fendants in this suit, to the inspection of these 
papers, and if any such right exists, how is it 
to be availed of and enforced? I think the de- 
fendants show that they cannot safely or prop- 
erly answer the complaint of the government 
without an inspection of these papers. The 
right of one party in a suit to demand an in- 
spection or copies of books and papers in the 
possession of the other, either for the pur- 
pose of preparing a pleading or of preparing 
for trial, has long been recognized as a right 
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■which the courts should, in some form and 
under, proper circumstances, enforce- Inde- 
pendently of statutory provisions, the right 
has generally been enforced by bringing a 
bill of discovery in chancery for the purpose. 
But to avoid the delay and expense of such a 
proceeding, statutes have been passed, both 
state and federal, substituting, for the bill of 
discovery, a proceeding in the action itself, 
by way of motion and order. The production 
of books and papers is, so far as the federal 
courts are concerned, regulated by Kev. St. § 
724, as follows: "In the trial of actions at 
law the courts of the United States may, -on 
motion and due notice thereof, require the 
parties to produce bools:s or writings in their 
possession or power, which contain evidence 
pertinent to the issue, in cases and under cir- 
cumstances where they might be compelled 
to produce the same by the ordinary rules of 
proceeding in chancery. If a plaintiff fails 
to comply with such order, the court may, on 
motion, give the like judgment for the de- 
fendant, as in cases of non-suit; and if a de- 
fendant fails to comply with such order, the 
court may, on motion, give judgment against 
him by default." In the recent case of II. S. 
V. Youngs [Case No. 16,783], it has been held 
that a motion tor the production of books and 
papers may be made under this statute 
against the United States where it is the 
plaintiff. And in ease such an order is made 
and not complied with, a mandamus in the 
sxiit will lie against the collector, or the court 
may non-suit tne plaintiff. But this statute 
seems clearly to limit the "remedy to cases in 
which issue is joined, one test of the statute 
to the right to a production of the books and 
papers being that they contain evidence "per- 
tinent to the issue." I do not think, howevei*, 
that this statute is to be construed as taking 
away any right to have relief by bill of dis- 
covery, except iu eases where the new rem- 
edy, by motion, is given. The relief by bill of 
discovery covered many mattei-s not provided 
for by this section, and bills of discoveiy are 
not abolished by it. Beardsley v. Littell [Id. 
1,185]. The object of the statute was to give 
a more summary remedy in certain cases, not 
to take away any existing remedies. A bill 
of discovery would lie to obtain the Jjroduc- 
tion of books and papers to enable a party to 
draw his pleading, and I see no reason why 
that remedy should not now be open to the 
defendants, if it were possible for them to 
make the United States respondent in such a 
bill. This is a merely technical objection, and 
one winch a court of equity certainly would 
not allow to defeat the substantial right of a 
party to a discovery. In the case of U. S. v. 
Wagner, 2 Ch. App. 582, an objection was 
made to a bill, brought by the United States 
to recover property formerly in possession of 
the so-called Confederate States, that some 
officer should be joined on whom as a co-de- 
fendant service could be made in case a cross- 
bill for discovery should be filed; but the 
judges were all of opinion that the objection 



that such person was not joined in the bill, 
was not well taken, and that the fact that a 
bill of discovery would not be effectual 
against the plaintiff as sole defendant, would 
not defeat the defendant's right to a discov- 
ery, since the court could and should stay all 
proceedlrts, unless the plaintiff should name- 
some person against whom the bill of discov- 
ery might be effectually brought. Lord. 
Chelmsford says (page 590): "If the defend- 
ant wishes to obtain a discovery, and files a 
cross-bill for the purpose, he may apply to the- 
United States to name some person from, 
whom the authority sought for may be ob- 
tained, and if they refuse to furnish him with 
this information the court will be justified in 
staying the proceedings in the suit until the* 
defendant's demands are complied with."^' 
And Lord Cairns says (page 595): "I appre- 
hend that the only rule is that the person,, 
state or corporation which has the interest 
must be the plaintiff, and the court will do* 
the best the law admits of to secure to the* 
defendant such defensive discovery and relief 
as he may be entitled to. The court can in. 
all cases suspend relief on the original bill un- 
til justice is iu this respect done to the de- 
fendant." A court of law, as well as a court 
of equity, can stay proceedings in a suit, to- 
prevent injustice, and this case is a sufficient 
authority for staying a suit, if the defendant 
cannot get a discovery of books and papers^ 
which by the usages and principles of law he- 
is entitled to, by reason of technical difficul- 
ties in obtaining a discovery by bill against 
the plaintiff. 

Rev. St. § 724, gives no remedy by motion 
and order until after issue joined.^ I think it 
excludes such relief before issue joined under- 
the Code of New York, because, where the- 
statutes of the United States have expresslj- 
provided the mode of practice, there the state- 
practice is not adopted by section 914 of the- 
Revised Statutes. Beardsley v. Littell [su- 
pra]. The defendants' right to compel the- 
production of papers by motion independent- 
ly of statute, especially before issue joined, 
must be considered doubtful, although there- 
is some authority for it. 

In England the practice seems to have been- 
adopted by the common law courts of com- 
pelling the production, on motion, of papers; 
which could be obtained by bill of discovei*j- 
(Grah. Prac. 524, and cases cited), and in 
some cases in this country, such relief was- 
given on motion. Bronson v. Kensey [Case 
No. 1,927]; Wallis v. Murray, 4 Cow. 401^ 
and cases cited. But in New York, at any^ 
rate, the proceeding by bill of discoveiy was-' 
held, except in some early eases, the proper 
course until the matter was regulated by 
statute. Grah, Prac. ut supra. And see- 
Birdsall v. Pixly, 4 Wend. 196. 

But what necessity is there in the present 
case for a bill of discovery, even if that is- 
the appropriate remedy? All the material 
facts which it would be the ofliee of such a. 
suit to ascertain are admitted. The exist- 
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ence of the papers; that they are in the cus- 
tody of the collector; that they relate to the 
goods in respect to the importation of which 
this action is brought; that they show the 
liquidation of the duties — all these facts are 
admitted. The only fact de'nied is that there 
is any record of the payment of these duties. 
It is alleged in the moving affidavits and not 
denied that in the course of the business of 
the custom-house a memorandum of payment 
of duties is made on the warehouse bonds 
and other papers called for. Enough ap- 
pears, therefore, which is not denied, to en- 
title the defendants to an inspection of these 
papers before they answer. I thint, there- 
fore, that a stay may be properly granted 
until the plaintiff shall permit an inspection 
of these papers, and that the defendants 
should be allowed twenty days after such 
inspection to file their answer. 

The objection that the regulation of the 
treasury department makes it imlawful for 
the collector to exhibit these papers has no 
force. That regulation was not designed to 
provide for, nor to prevent or embarrass, or 
indeed in any way to relate to the produc- 
tion of custom-house papers as evidence in 
courts of justice. Its purpose is apparent on 
its face. It simply regulates their produc- 
tion or information respecting them to be 
furnished, on application of private persons 
claiming the right of inspection or informa- 
tion by reason of their special interest in the 
papers. It is matter of every day practice 
in this court for these papers to be produced 
on subpoena, both in suits brought by the 
United States and in suits between private 
parties. And the duty to produce them upon 
the order of the court for purposes of evi- 
dence or discoveiy is equally imperative, and 
not in any way affected or intended to be 
affected by this regulation. Among the du- 
ties of the collector of the customs is that of 
aiding the United States attorney in the 
prosecution of all suits for duties and for 
frauds upon the revenue, and there can be 
no question that it is his duty upon the re- 
quest of the district attorney to produce in 
court any papers in the custom-house requir- 
ed for the proper prosecution of such suits. 
This is as clearly his duty as it is to produce 
them upon, the subpoena of another party; 
and his constant practice in tliis respect 
shows that the practical interpretation put 
upon this regulation has not prevented the 
unembarrassed production of these papers in 
court for the purposes of justice. If, there- 
fore, this action is stayed for want of the 
production of these papers it will, I conceive, 
be the official duty of the collector, in order 
that he may give that assistance which is 
due from him for the proper and diligent 
prosecution of the action, to furnish these 



papers to "the district attorney or himself to- 
exhibit them to the defendants. 

As to the claim of the defendants that the- 
collector should have complied with the de- 
mand of their counsel to see these papers, I 
am of opinion that, considering the claim 
as made on their behalf as defendants in this- 
suit, the collector was not under any obliga- 
tion to comply with it. It is for the court 
and not for the parties to determine whether 
justice requires an inspection or the produc- 
tion of papers, and until there is an order or 
the court giving such a right of inspection,, 
or, as in this case, granting relief by a stay 
of the proceedings of the United States be- 
cause of their non-production, which equally 
imposes on the collector the duty of exhibit- 
ing the papers, he is justified in refusing all 
applications for them by counsel for- use iui 
a suit, which do not conform to the regula- 
tions of the treasury, department. 

A stay of the plaintiff's proceedings is not 
a complete remedy. It may operate as a per- 
petual bar to the determination of the cause.. 
■If within a reasonable time such stay shall 
not have the effect of obtaining the discovery- 
the defendants desire, I see no good reason 
why a mandamus should not issue against 
the collector. That is necessary to the exer- 
cise of the jurisdiction which is necessary to* 
carry into effect the lawful orders of the- 
court. And any attempted distinction be- 
tween the issue of the writ against a min- 
isterial officer not a party to the cause, to- 
compel the performance of a duty made im- 
perative by the decree of the court and nec- 
essary for the execution of that decree, and' 
the issue of the writ to such an officer to- 
eompel the performance of a duty made im- 
perative on him by the order of the court, 
and the performance of which is necessary- 
to the progress of the cause, and the render- 
ing of any judgment, would be too nice. Ei- 
ther case is within the terms of Rev. St §- 
716. 

Let orders be entered denying the motion, 
for a mandamus, and staying all proceed-^ 
ings of the plaintiff in the action, until twen- 
ty days after the papers described in the- 
petition have been exhibited' to the defend- 
ants' attorneys. And in case such papers- 
shall not be exhibited within ten days after- 
the entry and service of this order, let an al- 
ternative mandamus in this cause issue to- 
the collector, requiring him to exhibit said: 
papers or show before this court on the next 
motion-day thereafter why a peremptoryr 
writ of mandamus should not issue. 
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iDeposit in Court — Attacbmest — Substitdtios 
OP Bond. 

Where money is deposited in court under a 
stipulation to abide the issue to discharge an 
attaeliment, the court wili not permit a bond to 
be substituted and the money withdrawn. 

Motion for substitution of a bond witli 
sureties in place of money deposited in the 
registry of the court. 

A. B. Herriek, Asst U. S. Dist. Atty, 
J. N. Whiting and R. M. Sherman, for de- 
fendants. 

BLATCHFORD, Circuit Judge. The stipu- 
lation' recites the issuing of the attachment, 
:and states that the money has been deposit- 
ed in the registry of this court to abide the 
determination of the issue in this action, and 
that it is stipulated and agreed by and be- 
tween the parties plaintiff and defendant 
herein that if, by the final determination of 
this action it shaU be adjudged or decreed 
that the said sum of money, or any part 
thereof, is not due from the fii-m of Benkard 
& Hutton to the United States government, 
the said sum of money or so much thereof as 
is found not to be due to the government, 
shaU be refunded to the said Benkard & Hut- 
ton. This stipulation is signed by the district 
-attorney and the attorney for the defendants. 
The motion now made by the defendants is 
foi: an order allowing the defendants to with- 
<Jraw such money and to substitute in lieu 
thereof a bond with sureties. It appears that 
the United States having the lien created 
l)y the levy of the attachment, discharged 
the attachment on the deposit of the money 
and the malting of the stipulation. The de- 
fendants could have procured the discharge 
of the attachment originally "bj substituting 
a. bond for the lien. If that had been done, 
the question, if any, arising as to the money 
which had been placed in the hands of the 
■collector would have remained to have been 
disposed of. That money would not have 
been in this court to abide the determination 
of the issue in this STiit. The United States 
■could not have enforced its deposit in court, 
and the defendants could have compelled the 
United States to accept a sufficient bond in 
the suit. The defendants waived all ques- 
tions as to the circumstances under which 
the money went into the hands of the col- 
lector by making the stipulation. The de- 
posit of the money in court, instead of giv- 
ing a bond to secure the discharge of the 
-attachment, was wholly voluntary, and the 
collector gave up the money he had for the 
purposes of such deposit and of such stipula- 
tion. After the discharge of the attachment 

1 [Reprinted from 8 Reporter, 37, by permis- 
Sjion.] 



imder such circumstances it is no more prop- 
er for this court to deprive the United States, 
without its consent, of the superior security 
than it would be to put an unsatisfactory 
bond in the place of a satisfactory bond. 
Motion denied. 



Case Wo. 15,436. 

■UNITED STATES v. IDELIj. 

[16 Int. Rev. Ree. 147; 4 Leg. Gaz. 347.] 

Circuit Court. E D. Pennsylvania. Oct 23, 
1872. 

SeAMES— USLATVFUL SniPPIXG COSTRACTS. 

1. Under section 8, Act Cong. June 7, 1872 
[17 Stat. 262], a person not a shipping commis- 
sioner who ship*: and engages seamen for a ves- 
sel of which he is not at the time the owner, 
consignee, or master, is liable to the penalties 
enumerated in said act. 

2. The provisions of said act apply as well 
to vessels engaged in the coastwise as to those 
engaged in the foreign trade. 

An information was filed by the United 
States district attorney, at the instance of 
the shipping commissioner in Philadelphia, 
under section 64 of the act of congress of 
June 7, 1872 (17 Stat. 262), charging the de- 
fendant, James D. Idell, with violating the 
provisions of section 8, of said act, in that, 
*'on the 14th day of September, 1872, James 
D. Idell, not then and thei-e being a shipping 
commissioner, did, within the jurisdiction of 
this court, perform certain duties which, 
by the provisions of the act of congress in 
such cases made and provided, pertain to a 
shipping commissioner, viz. : did ship and en- 
gage one Frederick W. Freeman as a sea- 
man to go on board the schooner J. W. Al- 
len, a vessel of the United. States merchant 
marine, said James D. Idell at the time he 
so shipped and engaged the said Frederick 
W. Freeman, not then and there being the 
owner, consignee, or master of the said 
schooner, contrary to the form of the act of 
congress in such cast made and provided, 
and against the peace and dignity of the 
United States of America." Whereupon the 
said attorney prayed process, and that the 
said James D. Idell might be arrested and 
held to answer the said complaint and infor- 
mation, and be dealt with according to law. 

The defendant, Idell, filed a demurrer al- 
legmg specially that, "for further cause of 
demurrer the said John D. Idell says that 
the United States ought not further to im- 
peach him, the said John D. Idell, touching 
or concerning the premises whereof he, the 
said John D. Idell, is by the said informa- 
tion accused, because he says that true it is 
that he did ship and engage a seaman called 
Frederick W. Freeman to go on board the 
said schooner J. W. Allen on or about the 
said 14th day of September, 1872, as by 
law he the said John D. Idell ivas authorized 
to do, the faid schooner J. W. Allen being 
then and there an American vessel of the 
United States merchant marine, and en- 
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gaged in tlie coastwise trade of the United 
States, and was not a ship or vessel hound 
from a port in the United States to any- 
foreign port, nor a ship of the hurden of 
seventy-five tons or upwards, 'hound from a 
port on the Atlantic to a port on the Pacific, 
or vice versa. And this he is ready to veri- 
fy, wherefore he prjays' the judgment of the 
court, and that he rnay be dismissed and dis- 
charged of the said information." 

Henry Flanders and John K. Valentine, 
for the United States. 

Franklin Swayne, Edwin L. Ahhott, Joseph 
T. Pratt, and John P. O'Neill, for defendants. 

The case was argued on demurrer before 
Judges STRONG and McKENNAN. 

MelOENNAN, Circuit Judge. And now, Oc- 
tober 23,1872, it appearing to the court by the 
admission of James D. Idell in his answer 
that he is not a shipping commissioner, but 
that he did, within the jurisdiction of this 
court, assume to perform the duties imposed 
by law upon said officer by shipping and en- 
gaging one Frederick W. Freeman as a sea- 
man to go on board the schooner J. "W., Al- 
len, a vessel of the United States merchant 
marine, and that he was not at the time 
the owner, consignee, or master of said ves- 
sel, he is therefore adjudged to have violated 
the eighth section of the act of congress of 
June 7, 1872, entitled "An act to authorize 
the appointment of shipping commissioners,"- 
etc. And it is also adjudged that he pay in- 
to the registry of this court, within ten days, 
the sum of fifty dollars as a penalty for 
such viojation of the act of congress, and 
the costs of this suit, and in default of such 
payment that he he imprisoned, as provided 
by the said act 



Case ]Sro. 15,437. 

UNITED STATES v. ILLINOIS GENT. 
R. GO. 

[2 Biss. 174; i 1 GhL Leg. News, 427; 5 Am. 
Law T. Rep. 309.] 

Circuit Court, N. D. Illinois. Aug., 1869. 

Dedication— Bt Goveknsient— At Common Law — 

Gendhal AMD Special—Eminent Domain 

— Condemnation Proceedings. 

1. The making and recording by a proper 
govorumeut agent of a plat of land belonging 
to the United States, a portion of which was 
designated as "public ground forever to remain 
vacant of buildings." with a memorandum add- 
ed to tlie plat declaring that this portion, "is 
not to be occupied ivitli buildings of any descrip- 
tion," is a dedication of such portion to public 
ii.se of tiie kind and character mentioned in the 
plat. 

2. All the provisions of the state law not hav- 
ing been complied with, it was not a statutory 
but a common law dedication; the fee did not 
vest in the city rnder it. 

3. A distinctioi can be taken between a gener- 
al and a special dedication, and in this case tiie 

1 [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by permission,] 



fee remained in the United States, which stilL 
retain control over it so far as is consistent with, 
tlie -purposes for which it was specially dedi- 
cated, and no further. 

4. Property having been specially dedicated to- 
a particular purpose, neither the state nor the- 
municipality has the right to divert it from that 
purpose, except under the right of' eminent do- 
main. 

5. The right of eminent domain cannot be- 
grauted; it can bi? exereised only by the courts, 
and by the legislature. 

6. The legislature cannot take land from the 
owner and give it to a corporation, even for a 
public purpose; i* must proceed in conformity 
to the law, and the compensation must be judi- 
cially ascertained, and cannot be fixed by stat- 
ute. 

7. The United States has such an interest in, 
the land that it can appeal to a court of equity. 

This was a motion for a preliminary in- 
junction on a bUl filed in behalf of the Unit- 
ed States to restrain the Illinois Central and 
other railroad companies from taking posses- 
sion, for depot and other purposes, of the- 
south portion of fractional section 10, town- 
ship 39 north, range 14, and commonly known, 
as a part of the Lake Front in Chicago. 

X O. Glover, U. S. Dist. Atty. 
George Trumbull and J. N. Jewett,.for de- 
fendants. 

DRUaiMOND, District Judge. The ques- 
tions involved in this case are of the very 
highest importance, affecting interests of 
gi-eat magnitude, and they should be more 
fuUy considered and opportunity given for- 
further argument and investigation, i ao 
not propose, now, to do more than state the 
conclusions at which I have arrived, with 
perhaps, some incidental argument indicat- 
ing why I have reached those conclusions. 

The facts btated in the bill are not contro- 
verted, and are substantially these: Alter 
the litigation concerning the south fraction 
of section 10 in township 39, range 14, east, 
of the third principal meridian, upon which* 
Fort Dearborn was situated, had been set- 
tled by the decision of the supreme court of" 
the United States, reported in the case of" 
Wilcox V. Jackson, 13 Pet. [38 U. S.] 498, in 
favcfi" of the right of the United States to the 
land, the secretary of war, under the act of 
congress of 1819 [3 Stat. 520], proceeded to 
dispose, by sale, of a portion of the land, the 
right and title to which had been determined 
to be in the United States by this decision. 
With the view of facilitating the sale, Mr. 
Burchard, in 1839, as the agent of the gov- 
ernment, made a plat of the land, dividing 
it into lots, blocks, and streets, etc., by an- 
alogy and in conformity with the practice ex- 
isting imder the law of the state concerning 
town plats. This plat was recorded in the 
recorder's office. Upon the plat, thus made 
and recorded, there was a strip of land, south 
of Randolph street and north of Madison, 
street, and between certain lots and blocks- 
and Lake Michigan, designated as "public 
ground forever to remain vacant of build- 
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ings," and by a memorandum added to the 
plat, it was declared that "the public ground 
between Randolph and Madison streets, and 
fronting upon Lalte Michigan, is not to be 
occupied with buildings of any description." 
Sales were made at the time of many of the 
lots, in conformity with the plat, and title 
^iven under the authority of the secretary of 
war. 

In ISoO [9 Stat. 466J, congress granted to 
the state of Illinois certain lands for the con- 
struction of a railroad from Cairo, with 
branches to Chicago and Galena; and by an 
act of the legislature of 1851, of this state, 
the Chicago branch of the Illinois Central 
Hailroad, was terminated at Twelfth street, 
in the city of Chicago. By a subsequent act, 
in 1852, authority was given to the Illinois 
•Central Railroad Company to proceed from 
Twelfth street to the south branch "of the 
Chicago river, and by a contract made with 
the city and an ordinance affecting the same, 
between the city and the railroad company, a 
track was constructed about 400 feet east of 
Michigan avenue, and from Twelfth street to 
the south branch of the Chicago river. 

The bill alleges that this was done without 
authority on the part of the United States, 
and that the latter was not a party in any 
way to the aiTangement. 

It wiU be seen from what has been stated, 
after the land had been thus set apart, in 
the way described, that the city of Chicago 
assumed a certain control and authority over 
it, making the contract and passing the orai- 
nance upon that assumption. The track thus 
made by the Illinois Central Railroad Com- 
pany was used from the time of its con- 
struction up to the passage of the recent act 
of the legislature of AprU 16, 1869, which has 
^iven rise to this controversy. 

By that act there was granted to some of 
the defendants a tract of land described as 
the south fraction of section 10, for the erec- 
tion thereon of a passenger depot, and for 
•"such other purposes as the business of said 
companies may require." In consideration 
of this grant, thus made by the act of the 
legislature, the railroad companies, the Illi- 
nois Central, Chicago, Burlingto^ and Quin- 
cy, and Michigan Central, were required to 
pay to the city of Chicago $800,000 in tne 
manner therein described; and the common 
-coimcil of the city of Chicago were author- 
ized and empowered to quitclaim and release 
to the Illinois Central Railroad Company and 
others, any and all claim and interest af- 
fecting the said land. 

The bill alleges that under this act of the 
legislature, these companies threaten to pro- 
ceed and erect buildings upon the land thurf 
described and set apart for the special public 
purpose mentioned. 

Although the bill has a wider scope as af- 
fecting the rights of navigation, yet the only 
question now submitted is whether, as the 
case is presented, they have a right, under 
this act of the legislature, thus to proceed. 



First, as to the position of the United 
States touching this land, the south fraction 
of section 10. 

There can be no doubt, I think, under the 
facts as stated, that with the consent of the 
government, through its authorized agent, 
the land was dedicated to public use of the 
kind and character mentioned. It may be 
asked whether this dedication was what is 
called a statutory dedication, or whether it 
was a dedication at common law. I think it 
was a dedication at common law and not om- 
der the statute. It is true that there was 
an attempt, to conform to the conditions re- 
quired by the law in relation to town plats. 
It was made out, and recorded, but all the 
various provisions required by law do not 
seem to have been complied with. And I un- 
derstand the rule to be, that, if they are not, 
it is not a statutory, dedication, the effect of 
which is to vest in the public the fee to the 
streets and public grounds named and desig- 
nated upon the plat as such; and this seems 
to be the result of the decision in the case of 
U. S. V. City of Chicago, 7 How. [48 U. S.] 
185. That decision could not have been made 
if the supreme court of the United States 
had supposed that the title in fee of the 
sti-eets was vested in the city of Chicago, as 
representing the public. It was a question 
that necessarily arose in that case, and one 
submitted and certified up to the supreme 
court, and upon which the decision of that 
court was required and given. 

It seems to me that a distinction can be 
taken between a dedication which is general, 
without any restriction or limitation, and a 
special dedication for a particular purpose. 
Here the condition annexed to the dedication 
was, "public ground forever to remain va- 
cant of buildings." The United States, there- 
fore^ hold the title in fee to the land subject 
to the dedication which had been aflSxed to 
it, having, however, no control over it incon- 
sistent with the purpose for which it was 
dedicated, but, as I apprehend, stiU having 
entire control over it consistent with that 
purpose. 

Then, there being this special dedication, 
the question is as to the power of the general 
public over it, either the city of Chicago, for 
certain pui-poses, representing the rights of 
the public, or the state of Illinois, for other 
pui-poses, so representing them, and of course 
independent of the power exercised over it 
as public ground merely, about which there 
is no controversy here. 

It i§ the undoubted right of every person 
owning property to dispose of it in such a 
manner as he chooses, consistently with law 
and public policy. It is therefore the right 
of every property holder, unless there is 
some law or some public policy which pre- 
vents, to dedicate his property to public use, 
general or special; and I apprehend there 
could not be and was not any law, state or 
federal, to prevent the special dedication of 
this property in the way in which it was 
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•designated on the plat by the agent of the 
government. That being so, when property 
Is thus dedicated what aie the rights of the 
•public over it? Can they change the object 
sind purpose of the dedication? Would not 
this be interfering with the undoubted right 
tof every person to dispose of his propeily as 
to him shall seem fit? 

There may be, perhaps, some force in the 
argument which declares that when proper- 
ty is dedicated generally to the public, with- 
out specifying the particular purpose, the 
public may use it for one purpose at one 
time, and for another at a different time, but 
-where the owner of property dedicates it to 
a particular public purpose, being not incon- 
sistent with the law or public policy, I deny 
the right of the state or of the municipality 
to divert it from that purpose, except under 
the general authority which the public has 
to take property for public uses, which is 
•sometimes termed the right of eminent do- 
main. If an individual shall grant a lot of 
land or square in a city, for the purpose of 
-constructing a school house upon it, or a 
-church, or an institution of science, or for any 
useful public purpose, that property cannot 
"be taken, as I apprehend, by the public ex- 
cept in the same way that any propeity can 
"be taken. In one sense, the property of every 
man, of course, is subject to the control of 
■the government, but then, when thus sub- 
ject to the government, it is in conformity 
-with law, and in .our system under the adju- 
•dication of the law by the cornets. It is not 
alone by a simple stroke of legislation, and 
I think none of the authorities that have 
been cited are inconsistent with this prin- 
ciple. 

The case of Williams v. New York Cent. 
H, Co., 16 N. T. 97, proceeds upon the cor- 
rectness of this doctrine. There the owner 
of land dedicated a portion of it to the use 
of the city of Syracuse as a public street. 
The legislature undertook to grant to the 
railroad company a portion of the street for 
a railroad track. The court of appeals of 
[New York held that it could not be done 
without accountability to the owner of the 
street. And although some cavil is made 
with this decision in the case of People v. 
Kerr, 27 N. Y. 18S, still the principle of it is 
conceded. 

The Case of Wellington and Other Peti- 
tioners, reported in 16 Pick. 87, is in con- 
formity with this doctrine. The opinion of 
Chief Justice Shaw proceeds upon the basis 
that there had not been a diversion, by the 
act of the legislature, of the land from the 
public use to which it was appropriated by 
the owner. That undoubtedly is a strong 
case, where the question distinctly came up. 

The case of Wager v. Troy Union R. Co., 
25 N. Y. 526, is also in conformity with this 
principle. 

In fact, what safety would there be in any 
other rule than this? And when it is enun- 
ciated, coupled with the qualification that the 



state may take the land for public purposes 
under the right of eminent domain, there 
certainly cannot be any objection to it; "sal- 
us populi est suprema lex;" and this leaves 
the right of the individual over his property, 
and the rights of the state, in harmony with 
each other, maintaining in full force the 
right of the owner to annex such qualifica- 
tion to the disposition of his property as he 
chooses, subject, however, to that supreme 
law, which looks to the safety of the state 
and which authorizes the appropriation of 
the property when that safety demands it 

Now what is done in this case? Is the ac- 
tion of the state or of these defendants in 
conformity with this principle? It grants to 
these companies the right of the state of 
Illinois in this land. What is that right? It 
can only be independent of the easement, 
and so far as the owner of the property is 
concerned, the right to appropriate it for pub- 
lic use in conformity with law. Has the leg- 
islature of the state the right to divert land 
which has been appropriated to a special pur- 
pose from that purpose, and say that in con- 
sequence -of that they will give such a com- 
pensation to the owner? Is not this what 
this act does, to all intents and purposes? 

It declares that, in consequence of the grant 
made by the state of Illinois, these defend- 
ants, the railroad companies, shall pay to 
the city of Chicago $800,000 only, while the 
bill alleges the value of even that part of 
the grant inclosed between Madison and 
Randolph streets, to be $2,500,000. It is cer- 
tainly a diversion, so understood, so con- 
templated, and not denied by counsel, from 
the purpose for which the land was original- 
ly dedicated. 

If this was not the object and purpose, for 
what were the $800,000 to be given to the 
city of Chicago? 

True, it is said that there are rights af- 
fecting this property. There is the right of 
the owners of lots abutting upon the prop- 
erty; the right of prospect; the right of air 
and view. That is one thing. But has not 
the public, in relation to the various streets 
and public groimds, certain rights as well 
as owners of lots abutting upon the streets, 
public squares? And is that right, by a mere 
stroke of the pen, to be taken away from 
each individual of the public, where the 
ground is dedicated to a special purpose? 
In other words can a mere legislative enact- 
ment close up our public streets and parks, 
and sqiiares? Is there nothing required to 
give effect to it, and is the individual to be 
left without any other redress, except what 
may arise , indirectly by an action against 
the wrongdoer, which shall soimd in dam- 
ages? 

This will not be claimed. This is not 
claimed, as I understand, in this case. 

It is said that all that is granted by this leg- 
islative act is the rights of the public; that 
the rights of individuals have to be affected by 
some other proceeding. That may be true. 
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There can be no doubt, I apprehend, of the 
right of every individual owner who may be 
injui-ed by the -wrongful act of these defend- 
ants to proceed against them for that injury, 
and to apply to the court forredress. Whatis 
the result in the meantime? The land thus 
taken, if used for the purpose claimed under 
this law, can be built up. In other words, the 
condition annexed to the dedication, declaring 
that this land was forever to remain vacant 
of buildings, can be nullified by the construc- 
tion of buildings and depots. It would seem 
as though there should be a preventive reme- 
i-y which may arrest this violation of the dedi- 
cation, rather than to leave the parties to the 
inadequate redress of an action at law and 
sounding in damages, merely. 

Then, I hold that these principles are true 
in this case: That the United States remain- 
ed the owner of this land, subject to thie use 
conferred upon the public by the dedication 
that was made; that neither the state nor 
the city has a right to divert the land from 
the special dedication thus affixed to it, ex- 
cept by the exercise of the right of eminent 
domain, which must be, not alone by an ap- 
plication to the legislature, but by an appli- 
cation in conformity with the law, and where 
the rights of the parties can be ascertained. 

2 [The only remaining question is, wheth- 
er the United States is in a position to apply 
to a court of equity to prevent those acts 
from being done which the railroad compa- 
nies seek to do under this law. This is a 
question about which there may be, and is, 
some considerable difficulty. No adjudica- 
tion has been referred to, on either side, 
where the question has been distinctly pre- 
sented. It is true that in the case in 27 N. 
Y. 18S, already referred to, the public, to- 
gether with the owner of the lots abutting 
upon the street, was made a party plaintiff, 
and no objection seems to have been taken 
on that ground. There is a case reported in 
11 Paige, 414,— Stuyvesant v. New York,— 
where the owner of property dedicated 
a square to public use in the city of New 
York, to which the municipality assented, 
and in relation to which they made a con- 
tract. The court there held that the owner 
could call upon the city to comply with its 
contract But looking at it upon principle, 
the question is whether the United States 
cannot, under the circumstances of the case, 
call upon a court of equity to effectuate the 
condition of the grant? 

[Under the circumstances detailed, these 
railroad companies, defendants, threaten to 
block up land thus dedicated in this partic- 
ular way to public use. The bill alleges, and 
for that purpose it must be admitted ■ that 
there was a warranty, by implication, it is 
true, on the part of the government to these 
various persons to whom the property was 
sold, that the land should thus remain ded- 
icated, in the particular way designated, 

2 [From 1 Chi. Leg. News, 427.] 



and, in point of fact, there can be no doubt 
of the object and intent of all the parties 
to this transaction. It was the understand- 
ing of the government, through its agent,, 
that this land was to be forever free from 
buildings, so that there could be an out- 
look upon the lake. It was dedicated for 
public purposes, and might be used in va- 
rious ways, but this never was to be the 
purpose; buildings never were to be con- 
structed there. Under these circumstances, 
upon principle, has not a trustee, who thus 
holds the land subject to the dedication, and 
to the conditions annexed to it, the right to 
appeal to a court of equity to enforce the 
purpose? It seems to me that he has. 

[A bill has been filed by the owner of 
a lot abutting upon this ground, similar Jn 
most of the allegations to the bill in this 
case, and I have been requested to consider 
a motion for injunction as also made in that 
case. With the view I have taken of the- 
law of th(? case, it will be seen that I do not 
doubt the right of such owner to apply to 
a court of equity to prevent such a diversion 
as is contemplated here, and under the cir- 
cumstances indicated, and I suppose it is 
not very material in which case the order 
of the court is made, whether in this or the 
other. I think it, however, a matter of the 
vei-y highest importance that, where rights 
so momentous are involved, and where the 
consequence of permitting these defendants 
to proceed and construct buildings might af- 
fect so seriously the right of the public, and 
of private owners, if it should be ultimate- 
ly determined that this statute of the legis- 
lature is not in conformity with those in- 
terests, that the order of the court should 
be made now, on the thteshold, before any 
buildings are constructed. 

[It is true that where there is a dotibt as 
to the right for the injunction, that a court 
of equity does not grant it. But where the 
court has no doubt of the right to the in- 
junction, and the question is one of plead- 
ing, to a certain extent, perhaps the princi- 
ple might not apply. Looking at it in the 
absence of authority, and with the best con- 
sideration that I have been able to give the 
subject, I think that the United States may 
appeal to a court of equity, as it has done. 

[It is not necessary to decide whether the 
act of the legislature causes the property to 
revert to tlie original owner or whether it 
still remains subject to the rights of the 
public, and the act itself, is alone illegal. 
The supreme court, in what is called the 
Pittsburgh Case, reported in 6 Pet. [31 U. 
S.] 496, seems to think that, where there 
was a diversion of the land from the original 
purpose of the dedication, that the land 
would stiU remain subject to the original 
condition and purpose, and that the attempt 
at diversion would simply be ineffectual. 
Again, I must confess that I have not been 
uninfluenced perhaps by the legislation whicb 
has been adopted in this case. Do these rail- 
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road companies want land for the construc- 
tion of tlieir buildings? There is a way in 
which they can apply, under the law, for 
the condemnation of that land, whenever it 
is for a public purpose. As I understand, 
the legislature cannot, by a mere enactment, 
take land from a private owner and give it 
to a corporation, even for a public jiurpose. 
It must proceed in conformity with law, and, 
if compensation is to be given, the amount 
is to be properly ascertained, and not deter- 
mined in advance by a mere word in a stat- 
ute. The injunction will be granted.] 2 

NOTE. If ground is surveyed and laid off for 
lb public place, and sales made in reference there- 
to, tliat amounts to a dedication to the public. 
(Godfrey v. City of Alton, 12 111, 29; Trustees 
of Watertown v. Cowen, 4 Paige, 510. No par- 
ticular form is necessary to constitute a valid 
dedication, Marcy v. Taylor, 19 111. G34: 
Waugh V. Leech, 28 111. 488; Canal Trustees 
V. Haven, 11 111. 554; Manly v. Gibson, 13 
111. 312; Dummer v. Selectmen of Jersey City, 
20 N. J. Law, 86; Kector v. Hartt, 8 Mo. 
448: Woodyer v. Hadden, ."> Taunt. 125: Poole 
V. Huskinson, 11 Mees, & W, 827; City of 
Cincinnati v. White's Lessee, 6 Pet. [31 U. S.l 
431; Post V. Pearsall, 22 Wend. 425; Knight 
V. Heaton, 22 Vt. 480; Hobbs v. Inhabitants 
of Lowell, 19 Pick. 405. Nor is it necessary 
that the fee be diverted; Kelsey v. King, 33 
How. Prae. 39. Property once dedicated can- 
not be aliened or diverted. City of Alton v. 
Illinois Transp. Co., 12 111. 38; Proctor v. 
Town of Lewiston, 25 111. 153. A plat of an ad- 
dition to a town, not executed, acknowledged and 
recorded in conformity with the statute of the 
.state, operates as a dedication of the streets lo 
public use, but not as a conveyance of tlie fee 
to tlie corporation. Banks v. Ogden, 2 Wall. 
[CO U. S.] 57. The exhibition or publication of 
a map of a town with streets and squares marked 
thereon is evidence of a dedication to public uses. 
Lownsdale v. City of Portland, 1 Or. 397; 
Chapman v. School District No. 1 [Case No. 
2,007]. If a tract of land be dedicated to the 
public, as an open square, the public acquire a 
vested right in it for such purpose. McConnell 
v. Le-xington, 12 Wheat. [25 TJ- S.] 582; New 
Orleans v. IT. S., 10 Pet. [35 U. S.] 662. Cin- 
cinnati V. White, TJ Pet. [31 XJ. S-l 431; Sar- 
Kcant V. Bank of Indiana [Case No. 12,360]. 
The government in laying out the city of New 
Orleans left an open space in front of the houses, 
and toward the river marked "Quai" on the 
plat; hcJd: a dedication to public purposes. 
Mimicipality Nc. 2 v. Orleans Cotton Press, 
18 La. 122. See, also, City Council of Lafayette 
V. Holland, Id. 286; Pulley v. Municipalitv No. 
2, Id. 278; Barrett v. City of New Orleans, 13 
La. Ann, 105. 



Case nSTo. 15,438. 

UNITED STATES v. IMBERT. 

[4 Wash. G. C. 702.] 1 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1827. 

HoMiciPE ON Hion Seas — Nationality op Vessel 
—How PkoveA. 

1. Upon an indictment for manslaughter, com- 
mitted on board of an American vessel on the 



2 [From 1 Chi. Leg. News, 427,] 

I [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, imder the 
supervision of Richard Peters, Jr., Esq.] 



high seas, or in a foreign port, it is essential for 
the prosecutor to prove that the vessel belonged 
to a citizen of the United States. 

2. Quaere, if the register of the vessel is the 
only legitimate evidence of ownership. 

The defendant [Lewis A, Jmbert] was in- 
dicted for manslaughter committed by him, 
bemg one of the ship's company of the Ara- 
bella, belonging to citizens of the United 
States, on another of the ship's company of 
said vessel, in the river Elba. After the evi- 
dence was concluded, it was objected by the 
defendant's counsel that no evidence having 
been given to prove that the vessel on board 
of which the offence is alleged to have been 
committed, belonged to a citizen of the Unit- 
ed States, a verdict could not be found against 
the defendant. They further insisted that 
the only legal proof of ownership is the reg- 
istry. 

Ashmead & Griffith, for defendant. 

WASHINGTON, Circuit Justice. The ob- 
jection taken on the ground of defect of evi- 
dence is insurmountable. Jlanslaughter is no 
offence against the laws of the United States, 
unless it be committed on the high seas, or 
in some place under the sole and exclusive 
jmlsdiction of the United States, or on board 
of a vessel belonging to a citizen or citizens 
of the United States, on some water within a 
foreign jurisdiction, by one or more of the 
ship's company, or a passenger, upon some 
other passenger or member of the ship's com- 
pany. It is therefore essentiar for the prose- 
'cutor to prove that the vessel belonged to a 
citizen or citizens of the United States, if 
the offence be committed within a foreign 
jurisdiction. Whether the registry be or be 
not the only legal evidence to prove the fact, 
need not be decided in this case; since there 
has been no evidence of any kind given to 
establish the fact. This being the ease, the ■ 
jury ought to acquit the defendant 

Verdict, not guilty. 



Case igro. 15,439. 

UNITED STATES v. IMSAND. 

[1 Woods, 581.] 1 

Circuit Court, S. D. Alabama, Dec. Term; 
1869. 

Violation of Isteknal Revenue Laws— Indict- 
ment — Tax on Distilled Spirits — 
Evidence— Declarations.- 

1. The last clause of the seventv-eighth sec- 
io^D°^ *^^ ^^^ ^^ congress, approved July 20, 
1868, entitled an act imposiug taxes on distilled 
spirits and tobacco (15 Stat. 159), contains no ex- 
ception so incorporated in the body of the en- 
actment that it must be negatived in an indict- 
ment founded on the clause. 



1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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U. S. V. IMSAND (Case No. 15,439) 

2. The presumption of guilty intent cannot be 
rebutted by proof of declarations of the accused 
made after the commission of the ofEense. 

The jury by wMcti this cause was tried, 
having returned a verdict of guilty, a mo- 
tion was made in arrest of judgment, "be- 
cause there is an exception in the section 
upon which the indictment is founded, so in- 
corporated with the enacting clause, that one 
cannot be read without the other, and in 
such cases the exception mtast be negatived 
in the indictment, which in this case is not 
done." 

J. P. Southworth, U. S. Atty. 
John Little Smith, for defendant. 

WOODS, Circuit Judge. The rule requir- 
ing exceptions in a statute to be negatived in 
an indictment has been well expressed in 
these words: "If there is an exception in 
the enacting clause, the party pleading must 
show that his adversary is not within the 
exception, but if there be an exception in a 
subsequent clause or subsequent statute, that 
is matter of defense, and is to be shown by 
the other party." 8 Am. Jur. 234. For ex- 
ample, the statute (19 Geo. II. c. 30, pt. 1) 
enacts, that no mariner who shall serve on 
board any privateer employed in the British 
sugar colonies in the "West Indies, nor any 
mariner being on shore in said colonies 
shall be liable to be impressed by any officer 
of a ship of war, nnle&s such mariner shall 
have before deserted from an English ship 
of war. A penalty of £50 was given by the 
same statute to any person who should sue- 
therefor against any officer who should im- 
press a mariner contrary to its provisions. 
In an action on this statute, judgment was 
arrested because the declaration did not al- 
lege that the mariner had not previously 
deserted from any of his majesty's ships of 
war. Spieres v. Parker, 1 Term R. 141. In 
this case it was said, that the penalty was 
not imposed for impiessing a mariner in the 
sugar colonies, but for impressing a mariner 
there who had not previously deserted; that 
the word -unless, in the statute, had precisely 
the same sense and operation as *if it had 
been in so many words enacted, that the 
penalty should be inflicted on any officer 
who should impress a mariner who had pre- 
viously deserted. So in Gill v. Scrivens, 7 
Term R. 27, Lord Kenyon said, "the writ 
ought to state all the circumstances that en- 
titled the plaintiff to execution;" and Lord 
Mansfield said, "the plaintiff must aver a 
case that brings the defendant within the 
statute." 

A statute of Massachusetts forbids labor 
and traveling on the Lord's day, except from 
necessity or charity. Labor or ti-aveling 
merely is not forbidden, but unnecessary 
labor and traveling, and labor and traveling 
not required by charity. The exception is 
in the enacting clause, and the absence of 
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necessity and charity is a constituent part of 
the description of the acts prohibited, ex- 
actly as if the statute had in totidem verbis 
forbidden unnecessary labor and traveling, 
and labor and traveling not demanded by 
charity. An English statute makes it a pe- 
nal offense for any person other than those 
employed in his majesty's mint, to make or 
mend any instrument for coining. This ex- 
ception must be negatived in an indictment. 
The want of such authority is part of the 
description of the offense itself. 1 East, P. 
O. 167. These examples are sufficient to 
illustrate the meaning and reason of the rule. 
The reason is simply' this, that unless an 
exception in an enacting clause is negatived 
in pleading the clause, no offense appears 
in the indictment. The case provided for 
in the clause pleaded is not made out on the 
record. It is only when the matter is such 
that its affirmation or denial is essential to 
the apparent or prima facie right of the 
party pleading, that it must be affirmed or 
denied by him in the first instance. 

Now, to apply the doctrine to the case at 
bar. This indictment is founded on the last 
clause of section 78 of the act of congress, 
approved July 20, 1868 (13 Stat. 159). This 
section contains three distinct dauses. The 
first provides that every dealer in manufac- 
tured tobacco and snuff shall, on the first 
day of every month, make and return to the 
assistant assessor of the proper division, an 
inventory of the tobacco and snuff which he 
has on hand at the time; the second clause 
provides that after Januaiy 1, 1869, all smok- 
ing, fine cut chewing tobacco and snuff, and 
after July 1, 1869, all other manufactured 
tobacco shall be taken and deemed to have 
been manufactured after the passage of this 
act, and shall not be sold or offered for sale 
unless put up in packages and stamped, as 
prescribed by this act, except by retail deal- 
ers from wooden packages, stamped as pro- 
vided by this act. The evident purpose of 
this clause is to make uniform in practice, 
at as early a day as possible, the provisions 
of- the law regulating the tas on tobacco. In 
a previous section of the act, section 62, it 
had been provided that after the passage of 
the act, all manufactured tobacco should be 
put in certain described packages, fine cut 
tobacco in pacjiages weighing %, 1, 2, 4, 8 
and 16 ounces, or in wooden boxes contain- 
ing 10, 20, 40 and 60 pounds each, and all 
such packages should be stamped. Now this 
second clause put the law in force so far as 
fine cut tobacco or snuff is concerned, on 
January 1, 1869, by creating the presump- 
tion, after that day, that such tobacco and 
snuff were manufactured after the passage 
of the act, whether such was the actual fact 
or not, and prescribes that no such tobacco 
shall be sold unless in packages and stamp- 
ed as required by the act; but allows retail 
dealers to sell at retail from the wooden 
packages stamped as provided for by the 
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act The third clause provides that after 
the 1st day of January, 1869, any person who 
shall sell, or offer for sale, any smoking, fine 
cut chewing tobacco or snuff, not so put up 
in packages and stamped, shall, on convic- 
tion, be fined, etc. 

This last clause it seems to me, contains 
no proviso or exception, and this is the clause 
on which the indictment is founded. It is 
complete in itself, except only that it refers 
to the second clause by the words, "so put 
up in packages and stamped." But the sec- 
ond clause does not inform us how the to- 
bacco is to be packed and stamped, but re- 
fers to the previous section (section 62). So 
that this third clause may well be construed 
as if it read "as provided in section 62," 
There is nothing excepted from the operation 
of this clause; all tobacco must be packed 
and stamped as provided by the act, and to 
sell any tobacco not packed and stamped is 
made an offense by this clause of the stat- 
ute. But there is not even in the second 
clause of this section, any exception to the 
provisions of the act that all tobacco sold 
must be packed and stamped in a certain 
way. What is relied upon as an exception 
in the second clause is simply a permission 
to retail dealers to sell in a certain way not 
unstamped tobacco, but tobacco put up in sl 
prescribed way and duly stamped. K the 
third clause of the section had provided that 
it should be unlawful to sell tobacco- unless 
stamped, but that tobacco manufactured, say 
before 1869, or tobacco manufactured at 
Lynchburg, Virginia, might be sold without 
stamps, then it would be necessary in an in- 
dictment under this clause, to negative these 
exceptions; But this clause does not make 
these exceptions, or any others. All tobacco 
sold must be packed and stamped as pre- 
scribed, and the sale of any tobacco not so 
packed and stamped is made an offense. 
Nor does the second clause make an excep- 
tion. It simply provides that certain per- 
sons may sell tobacco packed and stamped, 
as provided by law, in a certain way, but 
they are nowhere in the section authorized 
to sell tobacco unstamped. It introduces no 
new element or qualification into the offense, 
but leaves it just as bioad and unqualified as 
the third clause leaves it. So that when this 
indictment alleges that on a certain day, 
and at a certain place, the accused sold to- 
bacco which had not paid the revenue tax, 
and was not stamped as provided for by 
law, it describes fully and completely an of- 
fense under this statute. There is no excep- 
tion to be negatived, because the law makes 
no exception. Therefore for the reason, first, 
that no exception is made in the clause on 
which the indictment is based; and second, 
because no exception is made in the second 
or any other clause of this section, I hold 
that the objection to the indi(?tment is not 
well taken. 
It is urged on behalf of Imsand that the 



court erred in not admitting evidence of 
what the accused said or did on a day subse- 
quent to the commission of the alleged of- 
fense. While I do not see how this can be 
taken advantage of on motion in arrest "of 
judgment, yet I have reflected upon the ques- 
tion thus raised, and am satisfied with the 
■ruling. Where an offense against the law is 
shown to have been committed, the law rais- 
es the presumption of guilty intent. To al- 
low this presumption- to be overthrown by 
the declarations of the accused, made subse- 
quent to the commission of the offense, would 
be to make him a witness in his own behalf, 
and his unswoi-n declarations made in his 
own favor after the offense was committed 
and completed, to be used to exculpate him. 
What he said at the time of the transac- 
tion may be admitted as part of the res 
gestse, but I know of no rule of law by 
which a prisoner can give his own declara- 
tions, made at a subsequent time. 



Case UTo. 15,440. 

UNITED STATES v. INGEESOLI/. 

[Crabbe, 135.] i 

District Court, E. D. Pennsylvania. April 5, 
1837. 

Allowance of Costs— Trial— Fees of District 

Attokneys— Extra Services— Loss of 

Money by Neglect, 

1. The allowance of costs to a district attor- 
ney is altogether in the jurisdiction of the 
judge, and not within the power of the officers 
of the treasury. , 

[Cited in U. S. v. Waters, 133 U. S. 212, 10 
Sup. Ct 249 j 

2. Under the provisions of the act of 3d 
March, 1797 [1 Scat. 512], a district attorney's 
claim for a credit for costs, not taxed, but tax- 
able, cannot be admitted on a trial, unless it 
has been presented to and disallowed by the 
accounting ofBv.ers of the treasuiy. 

3. Where a defendant has pleaded payment, 
and, at the trial, adopts such a course as to 
throw tlie whole affirmative proof on the plain- 
tiff, the plaintiff has the right to reply. 

4. The discharge of a debtor, before or after 
judgment, is not, of itself, a ground of charge 
upon a district attorney. 

5. A district attorney is liable for money ac- 
tually received by him, or which has been lost 
by his unwarranted neglect; but he is not an- 
swerable for the default, inattention, or frauds 
oE the marshal. 

6. Charges by a district attorney for what 
ure called '^xtra official services rendered by him 
to other subordinate officers of the government, 
on their application and request; which are not 
provided for by any act of congress; and were 
not performed on the call or requisition of either 
of the executive departments, and have not been 
sanctioned by them, or either of them; and 
which are not sustained by a usage so certain, 
uniform, and not».rious as to be understood and 
known to both parties, so as, in effect, to be 
taken as part of the contracts; should not be 
allowed as a credit or charge against the United 
States. 

1 [Keported by William H. Crabbe, Esq.] 



U. S. V. INGERSOLL (Case No. 15,440) 

7. Where the United States succeed to a claim 
of their debtor which is in suit against a third 
party, and the action is prosecuted to a termina- 
tion in the supreme court of the United States, 
by a district attorney, by order of the goTern- 
meut, he is entitled to a fee from the United 
States, for his services therein. 

In the year 1815, the defendant [Charles J. 
IngersoU] was appointed attorney of the 
United States, for the Eastern disti-ict of 
Pennsylvania. Many bonds, taken by collec- 
tors before that time,, were ti-ansf erred to him 
by his predecessor. These, together with 
bonds taken by collectors during his attorney- 
ship, and given to him for suit, and various 
other official transactions, created an account 
between the defendant and the United States, 
consisting of a great number of items, and in- 
volving very lai-ge sums of money. Notwith- 
standing the efforts of the defendant, this ac- 
count became more and more involved, and 
no effectual attempt seemed to be made by 
the proper officei-s to bring about the regular 
periodical settlements. Various letters from 
Mr. IngersoU on the subject, ranging from 
the 26th July, 1815, to the date of the pres- 
ent suit, were produced at the trial, all urging 
the officers at Washington to a settlement. 
Among others, a letter dated loth June, 1831, 
was addressed to the first comptroller of the 
treasury by the defendant, in which he stated 
that he then held the sum of $7,971.14 in 
trust for the United States, that he would 
i make use of that deposit to procure justice, 
and apprised the comptroller that he would 
forthwith apply it to his own use and in- 
demnity, requesting that no time might be 
lost in commencing suit against him on that 
ground. 

This action, which was for money had and 
received, was commenced on the 25th May, 
1836. The defendant pleaded payment and 
set-off, with leave to give special matter in 
evidence. 

The account as stated ' by the 
plaintiffs charged the defend- „^ ^„„ „„„ ^, 
ant with $2,785,939 04 

And credited him with 2,748,047 33 
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I 



Leaving due to the plaintiffs 

On which they charged interest 



37,891 71 
38,599 29 



Interest on that amount to date of- 
suit 

Amount received from 

Kinsman and Wright. $2,023 43 
Less, fees and costs, &c. 344 36 



And claimed credits as follows: 

Costs in revenue cases, 
taxed §1,740 05 

Costs in criminal (tea 
and forgery) c:<ses tax- 
ed 5,083 20 



Pees in Conard's cases 

Fee in Toler v. Armstrong 

Fee in Amelia Island eases 

Fees in militia cases 

Fees for extra official services, from 
1815 to 1829 

Moiety of Bdw. Thompson's for- 
feitures 



? 6,823 23- 
1,000 00 
1,000 00 
1,000 OO 
1,000 00 

11,675 OO 

12,500 00 



Making the whole amount claim- 
ed §' 6,491 00 

The defendant acknowledged the following 
debts: 

Amount received in Toler v. Arm- 
strong ^ 3,158 a^ 

Amount received on bonds 
of Rodman and Wain. $5,487 86 

Interest. &c 2.483 28 

7,971 14 



493 42 



1,679 07 
$13,302 45 



$34,998 25 
Leaving due to defendant a balance of 
$21,695 80, 

The plaintiffs founded a portion of their 
claim on the fact that the defendant had 
marked certain suits as satisfied, without re- 
ceiving the full amount due, and they claim- 
ed damages for this negligence of their at- 
torney. In regard to the item of taxed costs 
claimed by the defendant, it was shown that 
Mr. IngersoU had given to the marshal hi& 
receipts for tlie amoun* in order that that of- 
ficer might have vouchers for his requisitions 
on the treasury; and that, the marshal being 
a defaulter, the treasury took the receipts in 
question and then passed the amounts to the 
marshal's credit, to balance his debts to the 
government. 

During the trial, and in the course of the 
evidence, the following points arose: 

On the 22d March, the defendant put in 
evidence a letter from the first comptroller of 
the treasury to the marshal of the Eastern 
district of Pennsylvania, dated 7th April, 
1828, in which the payment of the clerk's 
and marshal's costs in certain suits was di- 
rected, while those of the district attorney 
were to be retained till further orders. 

HOPKINSON, District Judge. 'The treas- 
ury officers have nothing to do with the al- 
lowance of costs. The law directs the judge 
to certify what is to be allowed. 

On the same day, the defendant offered to 
giye evidence of a set-off consisting of attor- 
neys' fees, not taxed, but taxable. 

Gilpin, U. S. Dist. Atty., objected, because 
the item had never been presented to and dis- 
allowed by the treasury. And the matter 
was passed over for that time. 
I On the 23d March, the defendant's counsel 
again offered the evidence. 

C. J. IngersoU, for defendant This is not 
a case under the act of congress of 3d March, 
1797 (1 Story's Laws, 404 [1 Stat. 512]). The 
defendant does not hold any money as a re- 
ceiver of public money. He is an individual 
who happens to have money in his hands, 
and is sued for it. The act only refei*s to 
officers who have money to disburse. The 
first, second, and third sections refer to reve- 
nue and disbursing officers; and while the 
fourth section refers to individuals, it does- 
not reach this ease. These are taxable costs. 
They cannot be presented to the treasury, for 



[26 Fed. Cas. page 469] 



(Case No. 15,440) U. S. v. INGERSOLL 



that department has nothing to do with them. 

The certificate of the judge is all that is re- 

• -quired to allow them. TJ. S. t. Bnford, 3 Pet 

[28 U. S.] 29; U. S. T. Jones, 8 Pet [33 U. S.] 

583; U. S. V. Robeson, 9 Pet. [34 U. S.] 325. 

Air. Grilpin, for the United States. The de- 
fendant is a person accountable for public 
money. He receives as much as the col- 
lector. He is here charged as a public offi- 
■cer. His accounts have been adjusted at his 
-own request. These three points bring the 
^iefendant within the first three sections of 
the law; and the fourth section applies to 
suits against any individual. The defendant 
has presented all his claims at the treasury 
but this one, and they have been regularly 
disallowed. The whole reason of the law ap^ 
plies to this case. It intended that the treas- 
ury should settle all just claims without con- 
troversy, unless it was impossible to procure 
vouchers, or accident prevented their pro- 
-curement. This is not only the statute, but 
Also the decision of the supreme court in 
TT. S. V. Robeson, 9 Pet. [34 U. S.] 323. It 
was not here impossible to procure the vouch- 
■ers, nor did accident prevent their procure- 
ment; and the defendant cannot avail him- 
■self of the exception, as he does not come 
within either of the reasons on which it is 
founded. The fact that the costs are ascer- 
. tained by the court is no reason to take the 
•case out of the act. The marshal's costs are 
ascertained in the same way; and if the rule 
now contended for is valid, his accounts 
■could never be settled at the treasury. While 
congress made the taxing by the court con- 
clusive evidence of the debt, yet that evi- 
dence must be regularly offered at the prop- 
er place. The cases cited from 3d and 9th 
Peters's Reports do not apply to us in this 
suit; and see U. S, v. Duval [Case No. 15,- 
015]. 

J. R. IngersoU, for defendant The only 
case in which the credit claimed must be 
presented to the treasury is where the treas- 
uiy transcript is made evidence. The tran- 
scripts are never evidence except where the 
account is of such a nature that it necessarily 
arises at the treasury. It is only to such 
cases that any of the provisions of the law 
apply. These costs never could have come 
witliin the knowledge of the oflicers of the 
ti-easuiy. Act May 8, 1792 (1 Stoiy's Laws, 
257 [1 Stat. 275]); Act Feb. 28, 1799 (1 Story's 
Laws, 569 [1 Stat. 624]). Above aU, the act 
of 3d March, 1797, only refers to receivers of 
public money, which district attorneys are ^ 
not. 

THE COURT reserved the point for future 
■consideration. 

On the 25th March, Judge HOPKINSON 
said: "As to the point reserved on Thursday, 
I cannot admit the item. It has not been 
submitted to the treasury." 

On the 23d March, the defendant's counsel 
asked the opinion of the court in regard to 
the right of reply. 



J. R. IngersoU, for defendant Whether the 
United States or the defendant is to com- 
mence, I conclude. The plea of payment al- 
ways gives the right to begin and reply. 
Latapee v. Pecholier [Case No. 8,101]; Nor- 
ris V. Insurance Co. of North America, 3 
Teates, 84; U. S. v. Thompson [Case No. 16,- 
487]. 

HOPKINSON, District Judge. If this case 
had gone on merely on the pleadings, it 
would have been 'a different matter. But 
here the defendant has forced the district at- 
torney to prove his whole case at the outset 
as fully as if the plea had been non assump- 
sit. He objected to the treasury transcripts, 
and the district attorney went thi*ough the 
proof carefully and from various sources. 
The affirmative was thrown entirely on him; 
and the evidence of the defendant, except as 
to the set-off, has been confined to disproving 
the district attorney's allegations. The plain- 
tiffs have the right to conclude. 

The evidence having been closed on the 
29th March, the district attorney commenced 
summing up. 

■ Mr. Gilpin, for the United States. 

The first thing required here is to accu- 
rately understand the plaintiff's claim. I do 
not pretend that all the items are of equal 
validity; some ought to be yielded. Oxir ac- 
count was made from the best data, which 
are far from being perfect The claim of the 
United States is for $37,891.71 principal, and 
?38.599.29 interest, being, altogether, ?76,- 
491.00. The items have been all exhibited, 
and the charges arise from the defendant's 
neglect, the suit being founded upon the prin- 
ciple that an attorney is liable to his client 
for loss suffered by his negligence. On the 
other hand the defendant, having charged 
himself with but $13,302.45, claims an off- 
set of $34,998.25, for various items— principal- 
ly for services rendered. This is the whole 
case, and on the evidence offered by either 
party, subject to the direction of the court 
on the legal points which may arise, the jury 
must decide the matter. 

C. J. IngersoU, for defendant 

The claims of the plaintiffs are all more 
than six, some more than twenty years old, 
which will account for the obscurity attend- 
ing them. I agree to the law as laid down 
by the district attorney, but I must ask that, 
as there is no limitation against the United 
States, the jury will not condemn the defend- 
ant because of doubts or obscurity as to the° 
circumstances of the items. The burthen of 
proof is on the plaintiffs; the plea of pay- 
ment was put in to throw that burthen on 
the defendant, but, upder the turn which the 
court have given to the proceedings, the plain- 
tiffs are only , entitled to what they prove to 
be actually due. The principle on which the 
plaintiffs' ease rests is that the defendant's 
negligence has caused loss to the United 
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States. That is, they must liaye sustained 
loss by the defendant's neglect, and this neg- 
ligence must be strong— what no man in his 
senses would do— for as the collector and 
other similar officers are not held liable for 
losses arising from honest errors— as in the 
ease of the sureties taken by a collector be- 
coming suddenly bankrupt— neither should a 
district attorney be held so liable. The sums 
admitted to be due by the defendant have 
been" stated to the jury, and they must de- 
cide, from the evidence before them, whether 
the defendant is chargeable on the other 
items pressed by the district attorney. 

Now examine the defendant's set-off. The 
first two items of $1,740.05 and $5,083.20, are 
for costs allowed by the law, but applied by 
the United States to pay another man's debts. 
The third item, of $1,000, is for fees in suits 
for the government under the act of 28th 
February, 1795 (1 Story's Laws, 389 [1 Stat. 
424]), and is for a less amount than is char- 
ged by any other person. It is urged that the 
defendant was employed by the marshal, and 
not by the government; nevertheless, the 
United States are liable. Act Feb. 28, 1795; 
Act Feb. 2, 1813 (2. Story's Laws, 1291 [2 
Stat 797]); Report to CJongress on Militia 
Fines in Pennsylvania, 23th April, 1822. The 
fourth item is for a fee in a case acknowl- 
edged by the government; but in which they 
only allow the defendant $850, and he now 
appeals to the jury to say whether that is a 
sufficient amount. The fifth item is for a fee 
in a case which the government prosecuted 
under a citizen's name. The sixth and sev- 
enth items are for services in suits prosecuted 
at "Washington for the government; the as- 
sistance of the attorney-general was refused, 
the defendant was alone in difficult and vol- 
umhious suits, and it is in evidence that his 
successor has received $1,500 for subsequent 
and less services in the same matter. The 
eighth item is for fees for extra official serv- 
ices for fourteen years; it is about $800 a 
year. The defendant does not stand on com- 
mon ground as to this charge. It is in evi- 
dence that he notified the comptroller on the 
26th June, 1815, of his charges; that on the 
18th July, 1815, they were authorized; that 
on the 12th June, 1816, the secretai-y of the 
treasury said there were various services 
which were not comprised in the general al- 
lowance, and which the comptroller was to 
revise and pass when certified by the auditor. 
The secretary ordered the comptroller to al- 
Jow all that there was law for, and there is 
law for these, proved as they are. U. S. v. 
Wilkins, 6 "Wheat. [19 U. S.] 135; U. S. v. 
Duval [Case No. 15,015]; U. S. v Fillebrown, 
7 Pet. [32 U. S.] 28, 50; Lynch v. Com., 16 
Serg. & R. 308; The ApoUon, 9 Wheat. [22 
U. S.] 376; Morris v. Hunt, 1 Chit 544." It 
is scarcely necessary to cite cases to show 
that the United States had no right to pay 
the marshal's deficit with the defendant's 
money. Yet it will appear more fully by 
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Bartlett v. Pentland, 10 Barn. & C 760; Ho 
V. Snaith, 1 Taunt 347; Howard v. Chap 
man, 4 Car. & P. 508; Scott v. Irving, 1 Barn. ' 
& Adol. 605; Vyse v. Clarke, 5 Car. & P. 403. 
As to the charge of interest, there is no right 
to make it unless the defendant improperly 
withheld money belongmg to the plaintiffs,, 
which he did not Arnott v. Redfern, 3 Bing. 
353; Du Belloix v. "Waterpark, 1 Dowl. &, R. 
16; Uhland v. Uhland. 17 Serg. & R. 269; 
Han-mgton v. Hoggart, 1 Barn. & Adol. 577; 
Bainbridge v Wilcoeks [Case No. 755]. If in-, 
terest is chargeable against the defendant, it 
is also chargeable for him on an amount of 
$34,998.25. It is admitted that the defend- 
ant is chargeable with various sums (which 
Mr. IngersoU stated at length), amounting in 
the whole to $13,302.45, as already stated. 

J. R. IngersoU, on the same side. 

The defendant was district attorney at a 
very important period, and was in office for 
fourteen years. Numerous officers of the gov- 
ernment, in various capacities, were relying 
on the defendant's advice to govern their 
conduct and on that alone they acted. Eight 
years after he left the' office, this suit was 
brought. During all that time no charge had 
been made that he retained public money, al- 
though he had given notice that he did so. 
He had presented his claims year after year; 
he had begged for suit and it was not 
brought till the officers were fairly goaded 
into it The defendant wished to be sued, 
because he knew that time deprived him of 
his chances of proof; death or fire might have 
taken from him every particle of his evi- 
dence. He went boldly before a. committee 
of congress; and, when his affairs came to- 
the notice of tbat body, they saw that the 
accounting officers had been guilty of great 
negligence, and so they reported. Thus urg- 
ed, the plaintiffs set to work to make an ac- 
count They had no proofs of his indebted 
ness at the treasuiy, and they sent a fish- 
ing commission here to search for charges; 
they go back to the earliest times; to the 
colleetorships of men who were dead before 
the defendant came to office. At first, they 
charged the defendant with upwards of $1,- 
900,000. This was so absurd that they had to 
reduce it; and they now sue for a sum a 
little over thirty-five thousand dollars. 

The plaintiffs' claim rests on four princi- 
ples, as follows: (1) Claims growing out of 
alleged official misconduct and neglect on 
the part of the defendant (2) A refusal ta 
allow the regular costs due for the official 
business of the district attorney. (3) A re- 
fusal of just compensation for meritorious 
services rendered by the defendant at the re- 
quest of government (4) A refusal of in- 
demnity for the mijust act of their officers 
in taking away bonds on which the defend- 
ant had a just lien for services rendered. 

The claims under the first of these princi- 
ples amount to some $32,000, and are in the 
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main obliterated by the evidence. The de- 
fendant has admitted that he is to account 
for about $13,000; this he meets by counter 
claims, similar to those allowed counsel in 
litie cases, and which leave a balance in his 
favor of over $10,000. If we add to this the 
claim for a moiety of Thompson's forfeitures, 
amounting to §12,500, we have. a balance in 
his favor of over $23,000. The earliest re- 
ceipt of the money now retained by the de- 
fendant, was in 1826; before that time these 
.claims had been regularly certified to arid 
presented. The, charges against the defend- 
ant are not for money proved to have been 
received— there is no proof of that— but they 
arise from the alleged negligence of the de- 
fendant, and from suits having been wrong- 
fully settled, compromised, or marked satis- 
fled by him. There is no wrong in entering 
satisfaction unless there is collusion to do so 
without any actual payment, or authority 
from the principal. An attorney has no 
means of proving the directions given him to 
enter satisfaction, or not to bring suit. It 
must first be shown that he had instruc- 
tions and neglected them; we are not at lib- 
erty first to presume that he had no instruc- 
tions for an act, and then make him liable 
for doing it To make the defendant liable, 
there must have been neglect, and there must 
have been loss. We do not say that there 
must be exact evidence of. these, but there 
must be some evidence of both. 

Lrook for a moment at the character of the 
claims which are given to a district attorney 
for suit; they are almost uniformly desperate. 
No merchant comes to such a pass as to be 
unable to meet his bonds given to the United 
States, unless he is reduced to the greatest 
difficulty and necessity. All these suits are 
against insolvent men, and the very fact of 
insolvency gives to the United States all the 
debtor's property, to the preference of every 
other creditor whatever. If, then, a district 
attorney fails to i-ecover the amounts due, 
the presumption is (if there is no evidence to 
contradict it), not that he has neglected to ob- 
tain the full amount, but tliat it was impos- 
sible to do so. There must be both gross 
neglect and loss. Smede's Ex'rs v. Elmendorf, 

3 Johns. 185; Gilbert v. Williams, 8 Mass. 
u7; Dearborn v. Dearborn, 15 Mass. 316; 
Russel V. Palmer, 2 Wils. 325; Pitt v. Yalden, 

4 BuxTOWS, 2061; Huntington v. Rumnill, 3 
Day, 390; Eceles v. Stephenson, 3 Bibb, 517; 
Alexander v. ilacauley, 4 Term R. 611. The 
defendant was in office for nearly fifteen ^ 
years, the. number of suits brought by him 
were 4087, and, with all the exertions of gov 
ernment to make them more, the number of 
mistakes alleged against him are surprisingly 
small. 

I now proceed to the defendant's claims. 

Taxed costs in civil eases. These are set- 
tled by law. They are regularly taxed; and 
those due to the clerk and marshal, from the 
same cases, have been paid. They have been 



refused to the defendant because of the un- 
settled state of his accounts. 

Taxed cost*? in criminal cases. This charge 
arises altogether from the neglect of the gov- 
ernment officers, for there never was any ob- 
jection to the claim. The defendant gave a 
receipt to an agent to enable him to receive 
the money. The treasury officers took the re- 
ceipt but refused the payment, applying the 
amount as a credit to the account of the agent 
— the marshal. Now in law, this power to 
receive money did not authorize the agent to 
surrender the receipt for a mere credit; he 
had a right to ask for the money, and with- 
out it the receipt was not to be resigned. It 
was given up without payment, but the de- 
fendant cannot be made to suffer for this. 

Exitra official services. Where such services 
are rendered by a district attorney, he is en- 
titled to a fair compensation. The distiibu- 
tiori and compensation of duties do not de- 
pend on positive law, but on the discretion 
of the head of the department for which they 
are done. U. S. v. Macdaniel, 7 Pet. [32 U. 
S.] 14. And this usage govei'ns past trans- 
actions. U. S. V. Ripley, Id. IS. Wherever 
services are necessary and unexpected, they 
are to be compensated according to usage. 
The compensation must fe fair, and the serv- 
ice necessary, or sanctioned by the govern- 
ment. U. S. V. Duval [Case No. 15,015]. 
And funds in the hands of a party rendering 
such services may be retained to meet the 
compensation. U. S. v. Macdaniel, 7 Pet. [32 
U. S.] 14. The? services rendered by the de- 
fendant were meritorious and valuable. They 
were expressly stated to the comptroller of 
the treasury as early ac; the 1st Jxily, 1822, 
on a request from him that the exact nature 
of the services should be explained, and were 
accompanied by certificates from the collect- 
ors, &e., to whom they were rendered. In 
1816, the defendant wrote to the comptroller 
to know whether he should perform these 
services, and how he was to be paid for 
them. The comptroller told him "he was to 
perform them and retain the compensation 
out of the moneys in his hands; but when, 
in 1822, the defendant sends his accounts he 
receives no answer till the 3d March, 1824, 
and then he is told they have been received, 
"and will meet with due consideration." 
This retaining an account for two years will 
make the party retaining it liable for its 
amount. After numerous applications by the 
defendant, the comptroller writes him, on the 
31st August, 1830. "when your claims are act- 
ed upon, you shall be advised of the result." 
The defendant now appeals to the jury to 
make the- settlement which has been evaded 
by the government. What are extra official 
services? Official services are defined by law. 
See Act Sept. 24. 1789, § 35 (1 Story's Laws, 
67 [1 Stat. 93]). The attorney m each dis- 
ti-ict is to prosecute crimes against the Unit- 
ed States, and all civil actions in which the 
United States are concerned, except in suits in 
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the supreme court, and for Ms compensation 
is to receive fees taxed. He has, then, noth- 
ing to do with business out of court, as ad- 
vice to government officers, *S:c. His duties, 
1st, must be within the district; 2d, must be 
the prosecution of crimes against the United 
States, or, 3d, must be for civil suits in 
which the United States are concerned. The 
compensation given by law is that for the 
suits brought in court, together with the per 
diem. Suits are paid for out of their pro- 
ceeds, attendance at court out of the allow- 
ance therefor. The legal compensation is 
adapted to the sei^vices positively required by 
law, and to nothing mpre, For undefined 
employment there is an undefined compensa- 
tion; the only question is, who is to pay it? 
"When a government officer calls on a profes- 
sional man for advice for the benefit of goy- 
emment, the party benefited must pay for it. 
People V. Yan Wyck, 4 Cow. 260. These 
services were matter of conti*act between the 
defendant and the government. It is in evi- 
dence that immediately defendant was ap- 
pointed district attorney, he entered on extra 
services; that he announced this to the comp- 
troller, stated what certificates of such servi- 
ces he would send, and what compensation he 
would ask; and that to this the comptroller 
agreed. But even if all this was not in evi- 
dence the implied contract which would arise 
from the performance of the seivices would 
suit the defendant equally well. The right 
to retain a just compensation for such sew- 
ices out of funds in the defendant's hands has 
been clearly recognised. U. S. v. Wilkins, 6 
Wheat. [19 U. S.] 135. Now as the defend- 
ant had a right to retain this money, surely 
there is no right to charge him for doing so; 
no right to impose interest upon him when he 
kept the money with the plaintiff's consent, 
and was waiting to settle his account at any 
moment. The defendant's demand is also 
sanctioned by what appears to have taken 
place in eveiy analogous ease, according to 
the evidence given. As to the fee claimed in 
Toler V. Armstrong [Case No. 14,078], the 
facts as proved are fully sufficient to justify 
the demand. The United States succeeded 
Toler in his suit against Armstrong. They 
succeeded to the charges incident to the suit 
as well as to the benefits. One of these char- 
ges was for professional compensation, and 
this charge fairly attends the suit in the 
hands of the United States. 

Now, let us look at the claim of $12,500 for 
a moiety of Thompson's forfeitures. What 
has been proved as to this charge? The col- 
lector in Delaware made certain seizures, and 
was entitled thereon to certain forfeitures. 
He employed the defendant as his counsel, 
and agreed to allow him a certain proportion 
of those forfeitures, giving him a bond there- 
for. The defendant had also certain bonds 
in his possession, given by parties whose 
goods had been seized, and out of which he 
could have obtained the amount agreed to be 



paid him. These bonds the United States 
took out of his hands, x agree that they had 
a^ right to withdraw the bonds; but, doing 
so, they took them subject to the defendant's 
lien thereon, and this lien is now claimed as 
a set-off. Gallagher's Ex'rs v. Roberts [Case 
No. 5,194]. 

air. Gilpin, for the United States, in reply. 

We will first see what the facts of the case 
are, and then examine the law applicable to 
them. The demand of the United States is 
for a principal amount of $37,891.71, and in- 
terest thereon amounting to $38,599.29. It 
arises from fifty-four sets of items, and is 
money charged to have been received by Mr. 
Ingersoll for the plaintiffs, and not paid over, 
or not collected when he should have collected 
it. The defendant has admitted the follow- 
ing sums to be due to the United States, sub- 
ject to his set-off: that is, 

Sloney received on Rodman & 
Wain's bonds ? 7,971 14 

Accumulation thereon 493 42 

Money received in Toler v. Ai-m- 
strong 3,158 82 

Money received on Kinsman's ac- 
count , ,: 1,679 07 

$13,302 45 

If there are other sums due, they must be 
added to this amount. We contend that $4,- 
951.44, principal, and $2,475.66, interest, must 
be added to the amount chargeable on Rod- 
man & Wain's bonds. The facts, as proved, 
and on which this claim is rested, are simply 
these. On the settlement of the bonds in 
question, the defendant gave them up on the 
payment of $4,951.44 less than the amount 
due on them, having, as he alleged, compro- 
mised the matter for the amount of $7,971.14, 
because the bonds were partly invalid, or, at 
least, of doubtful validity, although he had 
judgments thereon for the full amount due. 
He also produced a receipt from the collector 
for $7,971.14, in full of Rodman & Wain's 
bonds, but it is in evidence that the receipt 
was given under a promise by Mr. Ingersoll 
to correct any mistakes on his part; that the 
check he gave the collector for that amount 
was offered to be returned to him on the mis- 
take being discovered; that he refused to re- 
ceive it; that it was never presented for pay- 
ment; that the defendant has stopped the 
payment thereof, and has invested the sum of 
$7,971.14 in trust for the United States. On 
these facts, and subject to the opinion of the 
court on the law, we think that on this item 
$4,951.44, principal, and $2,475.66, interest, 
should be added to the $13,302.45^ admitted by 
the defendant, 

(The district attorney then urged other items 
to be added, amounting to $1,310.75, principal, 
and $1,364.09, interest, and continued.) 

The facts of these cases are that the 'defend- 
ant has entered satisfaction, released the lia- 
bility of debtors to the United States, given up 
securities, or neglected to bring suits, with- 
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•out authority, and made compromises against 
his instructions and duty. All this is a clear 
violation of law. It amounts to the fullest 
degree of negligence; and he is answerable 
for iL 

1. It would amount to negligence sufficient 
to charge an attorney in a common suit; and 
so it should be, for the client submits every- 
thing to his attorney. Negligence is doing 
that which a skilful attorney ought to know 
he should not do, or leaving that undone 
which he ought to know he should do. The 
authorities are uniform, both in England and 
America, that an attorney is chargeable with a ' 
debt he is authorized to collect, if he acts in 
such a manner as to release the debtor, Rus- 
sell V. Palmer, 2 Wils. 325; Pitt v. Yalden, 
4 Burrows, 2061; Meld v. Gibbs [Case No. 4,- 
76G]; Gable v. Hain, 1 Pen. & W. 2(>4r-267; 
Floyd v. Day, 3 Mass. 403; Gilbert v. Williams, 
8 Mass. 57; Dearborn v. Dearborn, 15 Mass. 
?,16; Williams v. Reed [Case No, 17,738]; 
Huntington v- Rumnill, 3 Day, 390; Smede's 
Ex'rs V. Elmendorf, 3 Johns. 1S5; Kellogg v. 
Gilbert, 10 Johns, 220; White v. Skinner, 13 
Johns. 307; Haynes v. Wright, 4 Hayw. 
[Tenn.] 65; Eceles v. Stephenson, 3 Bibb, 
517; Grooker v. Hutchinson, 1 Vt, 73; Paley, 
Prin, Ag. 4, 220. 

2. In case of a public agent the rule is much 
more imperative. Much is left to private at- 
torneys, and the law will infer an authority 
because the principal may compromise. But 
no officer of the United States has any right 
to compromise a debt due to them. This is 
the settled law, and nothing can be shown to 
the contrary. The treasm'y never compro- 
mises; time is sometimes granted, but relin- 
quishment never. 

3. It is not necessary for the plaintifCs to 
establish any loss. (It is, however, apparent 
and actual here.) The defendant's plea of 
payment admits the receipt, and throws the 
negativing of loss on him. The United States 
have a right to rely on this plea as an ac- 
knowledgment of the receipt, and as proof of 
their demand; aud, tUl the conti-ary be shown, 
the defendant has no right to call upon us to 
prove loss. In fact and in law, then, these 
sums are chargeable to defendant, in addition 
to what he has acknowledged to be due. The 
next amount which, we think, subject to the 
opinion of the court, is to be added to the de- 
fendant's indebtedness, is $3,687.79, principal, 
and $4,601.02, interest This charge arises 
from various sums collected hy the marshal 
in suits which that officer marked '"Settled," 
thereby discharging the parties. The defend- 
ant was the principal law-officer of the Unit- 
ed States; he should have examined all these 
cases, and have had the money paid into 
court. The duty of an attorney does not end 
with the judgment 

(The district attorney then adverted to an 
item of $5,149.40, principal, and $5,409,64, in- 
terest, for suits- in which the parties were dis- 
charged, for insolvency, by order of the treas- 
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ury; and one of $14,323.01, principal, and 
$13,456.10, interest on suits said by the de- 
fendant to be erroneously referred to by the 
accounting officers. These items, however, 
he urged very slightly, admitting in both cases 
that if the evidence was to be believed, the 
defendant was not chargeable,) 

The total amDunt, then, which the plaintifEs 
have offered evidence to chai-ge the defend- 
ant with, is $29,422.39, principal, and $27,- 
306.51, interest; and, adding to this principal 
the suni of $13,302.45, we have the full 
amount claimed, viz., $42,724.84, and interest 

As to the claim of interest, the defendant 
is certainly chargeable with it on those sums 
which are due because of his errors, neglect, 
&c., it will be damages for his default of duty. 
Thus then the United States is entitled to a 
verdict for, at least, $19,564.64, and interest, 
perhaps for $42,724.84, and interest, unless 
the defendant can show claims of his own to 
an equal amount Has he done so? The first 
item he claims is $1,740,05 for taxed costs in 
revenue cases, not yet paid. If these costs 
have been proved to be taxed, which is for 
the jury to decide, they are a fair set-off. So 
of the second item of $5,083.20, for taxed 
costs in criminal cases. To the four claims 
of $1,000 each, arising from the militia cases, 
Amelia Island Cases, Toler v. Armstrong, and 
Conard's Gases, it is answered that no au- 
thority from any competent person has been 
shown, under -which the defendant acted; 
and we shall see presently how impossible it 
is to admit that the United States shall be lia- 
ble for professional services rendered at the 
request of subordinate - officers. The next 
item claimed is for extra official services from 
March, 1815, to March, 1829, and amounting 
to $11,675. This claim is most ipaportant and 
unprecedented, and will require consideration 
at some length. It is not supported by the 
proper vouchers; but, if it were, it is alto- 
gether unlawful, and the defendant has no 
right to it. Contract usage, and authority 
have been relied on as sustaining the charge, 
but neither of them exists. There never was 
any ground to suppose that a contract ex- 
isted, unless indeed it is conteuded that a con- 
tract can arise from continual claim, which is, 
at least, a novelty. 

There is no -usage any more than there is 
a contract. No evidence of usage whatever 
has been given. There are now fifty district 
attorneys performing exactly the same serv- 
ices; since the claim was made there have 
probably been two hundred; all these claims, 
if usual, must have been presented at the 
treasury. Yet the defendant has not shown 
one instance of the kind. Indeed, the only 
evidence produced by the defendant to prove 
the usage in fact proves the opposite. There 
is no authority for such an allowance. It has 
not been contended that any direct authority 
exists, but that a similar principle has been 
recognised in four cases, viz,, U. S. v. Wilkins, 
U. S. v: Macdaniel, U. S. v. Ripley, and U. S. 
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V. Duval [supra]. What is the point to be 
establislied? "That an attorney of tlie Unit- 
ed States gives professional advice to a subor- 
dinate officer of the government, to aid him 
in performing his duty, without the instruc- 
tions or assent of a head of department, is en- 
titled to an annual sum to he charged on a 
genei*al account, and paid hy the govern- 
ment" I>oes U. S. V. Wilkins, 6 Wheat. [19 
U. S.] 135, sustain this? Wilkins contracted 
■with the secretary of war to furnish provi- 
sions, without fixing a price; he ^furnished 
them, and the secretary refused to pay as 
much as he asked. The coui't decided that. 
Wilkins was entitled to a reasonable compen- 
sation, which a jury might fix. This does not 
approach the principle to be decided. Does 
LT. S. V. Macdaniel, 7 Pet. [32 U. S.] 1, 14, 
meet the ease? Macdaniel was a clerk in the 
navy department, and received his salary 
there. He was expressly appointed to per- 
form two distinct and additional services for 
the secretary of the navy— to pay pensions, 
and discharge navy agent's duties. He was 
expressly and previously allowed a fixed and 
certain commission on moneys distributed 
for these services; he received it for twelve 
years regularly; in 1829 it was refused, and 
the court said that usage gave him a right 
until he received notice of change. There is 
nothing to support the defendant's claim. U. 
S. V. Ripley, Id. 18, instead of being authority 
for the allowance, expressly decides that, 
when the services axe extra official, they must 
be performed to the government, w'ith the 
sanction of a head of department, or in a pe- 
culiar emergency. In XT. S. v. Duval [Case No. 
15,015], it is laid down that a usage must be 
so settled as necessarily to make part of the 
contract, and allowances are confined to 
cases acted on by a head of department. 
Neither of these was the case here. These 
are all the cases, and they do not meet the 
present one either in principle, fact, or an- 
alogy. There is, therefore, neither contract, 
usage, nor authority to sanction the defend- 
ant's claim. Neither is it just in itself; it 
is a service rendered by one subordinate offi- ' 
cer to another, according to their own agree- 
ment What right have they to bind the 
government? To what combinations might 
it not lead? What right has an officer re- 
ceiving a large salary to ask the government 
to pay his counsel fees? State officers, Sher- 
iffs, &c., make no such claim. The law 
meant to provide certain emoluments for dis- 
trict attorneys; these emoluments maj' be 
inadequate, but the legislature have thought 
otherwise. Perhaps the law should be dif- 
ferent, but still it is the law. 

Another item of the defendant's set-off is 
for $12,500, being a moiety of B. Thompson's 
forfeitures; bonds thereon having been giv- 
en to the defendant by Mr. Thompson, and 
taken from him by the United States. The 
facts of this matter, as they are in evidence, 
should totally destroy, the extraordinary 
claim which has been made. The collector 



in Delaware engaged Mr. IngersoU as his 
private eoimsel, the government knowing 
nothing of the transaction. The defendant 
sued Thompson here, and, without authority, 
took bonds for large sums due to the col- 
lector. When this matter became known to 
the government, the compti'oUer expressed 
his surprise, and demanded the bonds; they 
belonged to the United States, were for du- 
ties and penalties due in another district 
The -defendant at once relinquished the 
bonds. The United States directed their own 
officer to collect the bonds; the defendant 
permitted Thompson to pay over the money 
without interposing a woi-d; allows the Unit- 
ed States to receive it without ever knowing 
of this claim; and eleven years afterwards 
he requires them to pay him a fee which he 
says the collector had agreed to pay him for 
his private services, which fee the collector 
denies to be due, and is now being sued for. 
A case has been cited to sustain this claim; 
Gallagher's Ex'rs v. Roberts [Case No. 5,194]. 
But there the damages 'were ascertained; 
they were on a protested bill. Owing, how- 
ever, to a rule of law (being damages), they 
could not be set off. Judge Washington said 
that they might be set off in equity. Is there 
any analogy? Here the whole claim is de- 
nied by the collector, — much more by the 
United States; and nobody knows whether 
it is good or bad. 

Now, the utmost of aU these claims which 
can be allowed are 

Taxed costs in revenue cases §1,740 05 

Taxed costs in criminal cases 5,083 20 

Fee in Toler v. Armstrong. 1,000 00 

Fee in Conard's case 1,000 OO 

$8,823 25 

This sum deducted from $19,504.64, which^ 
we have seen, is the least sum the defendant 
owes, leaves due to the United States $10,- 
741.39, and interest; or even if deducted 
ffom the sum which the defendant himself 
admitted to be chargeable against him, 
leaves a balance of $4,479.20, and interest 
due to the United States. 

HOPKINSON, District Judge (charging ju- 
ry). , The claims of the plaintiffs were ar- 
ranged or classed under four heads:— 

1. Custom-house bonds put in 

suit during the collectorship 
Qf Delany and Latimer, and 
remaining unpaid and unac- 
counted for to the treasury 
of the United States $ 37,992 22 

2. Bonds put in suit during the 

period in which Mr. Dallas 
was district attorney, and 
remaining unpaid and unac- 
counted for 128,319 63 

3. Bonds put in suit while the de- 

fendant, Mr. IngersoU, was 

district attorney 2,616,463 37 

4. A debt recovered from Toler 

V. Armstrong, and received 

by the defendant 3,158 82 

The total amount of these 
charges is $2,785,939 04 
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The credits or deductions tliat have been 
allowed to the defendant at the treasury are 
as follows: 

1. The wholo of the first of the 
nb tve lt<i)ns of claim .which may, 
therefore, ba espUDged from the 

accjnnt S37.!i92 22 

2. Onthesecindof theaboveitems 
of c.aiin. he Is iilloweLi.for bonds 

nor received by him S 82,536 15 

On this item he is also credited 
with the amount of bonds cdI- 
lected by him and paid into the 
trcaanry. being 43,481 93 

S12G.018 OS 
Leaving a balance against him 
on this item of S 2,301 55 

3. On the third of the above Items 
of claim, that is, bonds received 
by him from the castom-boase 
for collection while lie ivas dis- 
trict attorney, he la credited as 
follows: 

I. Bonds on which he receiv- 
ed no money Sl,(i68,07r S3 

II. Payments which weremade 

by him 822,550 39 

III. Paymentsmadebyhissno- 

cessora 93,402 7G 

Making his whole crediton this 
item S2,5S4,037 03 

Leavin]? aoalance against him 
on this It<?m of. 32,431 3* 

4. To these is to be added the 
amount received by him from 

Toler v. Armstrong........ 3,158 83 

537.891 71 

The balance, or principal sum, then, which 
is now claimed from the defendant, is thus 
made up: 

Balance due on Mr. Dallas' bonds $ 2,301 55 
Balance due on defendant's own 

bonds 32,431 34 

Amount received in Toler v. Arm- 
strong 3,158 82 

$37,891 71 

The- residue of the claim of the United 
States is made up of interest, calculated on 
each bond from the time it was put in suit 
to the 15th December, 1S3G, making the total 
amount claimed ?76,491.00, with interest from 
the 15th December last. 

You will understand that the ground of 
prima facie charge, or charge in the first in- 
stance, against the defendant is not that he 
has actually received the money or the bonds 
claimed from him, or that they have been 
lost by any misconduct or neglect on his 
part, but simply that if it appears, by the 
records of the suits, that the party against 
whom they were brought has in any man- 
ner been discharged of the debt, either be- 
fore or after judgment, by a discontinuance 
of the suit, or by 'an entry that the demand 
has been "settled," it is then thrown upon 
the defendant, under whose direction the 
suits were placed, to show how they were 
settled, to show why the defendants were 
'discharged from the claim, or to show that 
it was not by the payment of the debt to 
him, or in any other manner, to make him 
legally or equitably liable to the United 
States for it 

As a principle running through the whole 
case, I will here say to you that the dis- 



charge of a debtor, before or after judgment,, 
is not of itself a ground of charge upon the, 
defendant He is liable for the money ac- 
tually received by him, or which has been 
lost through his unwarrantable neglect; but 
he is not answerable for the defaults, inat- 
tention, or frauds of the marshal. He also is 
an officer of the United States; they take 
from him surety at their pleasure for the 
faithful performance of his duties; and the 
district attorney is not officially the surety 
of the marshal. The principle, however, is 
to be taken with the qualification that the 
loss 'arising from the marshal may not be 
traced to the official negligence of the district 
attorney, 

(The judge then recapitulated the facts 
appertaining to each of the items of thft 
plaintiffs' account, as they appeared "from 
the evidence; and continued, • as follows:) 

We now come to tlie consideration of the 
most important and interesting part of the 
case; that is, the claim made by the defend- 
ant upon the United States by way of set-off. 
So far as they depend upon questions of law, 
they involve principles of vital importance; 
and I shall feel it to be my duty to speak 
of them in the most explicit manner, not 
only to prevent any misunderstanding on 
your part, but to give the party affected by 
my opinions an opportunity to have them re- 
versed and corrected if I am mistaken. 

The first is a claim or charge of seventeen 
hundred and forty dollars for fees taxed, 
allowed, and credited, but unpaid. No rea- 
son has been shown to me, either by any of 
the treasury documents, or by any evidence 
or argument offered at this trial, why this 
money should notbe all paidto the defendant. 
They are legal fees to which he is entitled 
by act of congress. It is objected, and I re- 
member no other objection, that they re- 
quire the allowance of the judge. That is 
nothing but the evidence of the claim or right 
to be given to the treasury. But we are not 
confined to this evidence: at any rate, that 
allowance may now be given, either in the- 
form it is now given by hie, or by a cer- 
tificate on the account. 

Second, a claim of five thousand and eighty- 
three dollars and twenty cents, for fees tax- 
ed and allowed, but applied by the treasury 
to the payment of a debt due to the govern- 
ment by Marshal Conard. I can see no dif- 
ficulty in this item of charge. The marshal 
was the officer who received from the treas- 
ury, not'only his own fees but those of the 
district attorney and clerk. In the account 
he presented to be settled with the treasury, 
he charged these ^ees, which he was to pay 
over to them when received from the gov- 
ernment, and was notbound to make advances 
to them. Conard goes to the treasury to set- 
tle his account; in it there was a charge 
against the government, of a certain sum 
which included the fees due to the clerk 
and district attorney. Two objections were 
made to the allowance of this credit claimed 
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by the marshal: 1st, that the fees of the 
<;lerk of the district and district attorney 
■were not receipted; 2d, that it was unde- 
cided -whether they should he paid by the 
treasury or the collector of the customs. In 
other words, the treasury required vouehei'S 
to support these claims made by the marshal. 
These vouchers were some account or re- 
ceipt from those officers. In answer to this, 
4ill the officers put in Mr. Conard's hands the 
receipts in question, known to be for the 
mere purpose of enabling Mr. Conard to re- 
•ceive from the treasury the money due to 
them; and if, on these receipts, the treasury 
had paid the money to Conard, it is certain 
these officers would have been obliged to 
look to him for it. But the account with 
Conard was settled, and he would have beeu 
largely a debtor to the United States had 
they not allowed him a credit for these fees 
due to the clerk and district attorney; that 
is, had they not applied their money to pay 
his debt. If they supposed, which is hardly 
credible, that Conard had actually paid them 
this money, it was a mistake; but, at any 
rate, there was a misapplication of this mon- 
ey to Conard's account which ought to be 
•corrected. Conard had authority to receive 
their money, but not to pass it in a credit to 
himself in his account. As the clerk had no 
■other means of obtaining a return of this 
money, he applied . to congress, who have 
Iionestly corrected the error. 

We now come to a class of charges to 
which I request your serious attention; as, 
in my opinion, they depend upon principles 
of the highest importance. I shall not hesi- 
tate to give you my opinion upon them in 
<:lear and decided language, that you may 
understand my views of them, and the par- 
ties have the benefit of an exception to them 
if they shall think them erroneous. They 
shall be submitted" to you under such in- 
structions as I shall deem it my duty to 
give. They consist of charges or claims up- 
on the United States for: (1) Counsel fees 
in the militia cases; (2) counsel fees in tlie 
Amelia Island eases; (3) attorney's fees for 
^xtra official services; consisting of advice, 
-and, perhaps, other services rendered through 
the course of fourteen years, to various of- 
ficers of the government, such as those of the 
<;ustom-house, of the direct taxes, and of the 
naval and military establishments. These 
last claims amount to $11,67.5. 

The first feature is, that these services 
form no part of the official duty of the dis- 
trict attorney. They are, indeed, claimed be- 
<:ause they did not; and that they were per- 
formed by him simply as a professional 
man; and that the persons employing him 
had it at their option to go to any other law- 
yer in the same manner, for the same pur- 
poses, and in the same rights. The contract 
of Mr. IngersoU, whatever it was, express or 
implied, for more or less, was a personal in- 
dividual contract between him and the of- 
ficers who employed him, and he was bound 



to take care that they had authority to con- 
tract with him. This question then is pre- 
sented for decision in this case: Whether 
the subordinate officers or agents of the gov- 
ernment employed in the custom-houses, or 
the collectors of taxes, or in the army and 
navy, amounting to hundreds and thousands, 
all and every one of them, have in them- 
selves and by virtue 6f their offices, without 
any act of congress, any authority from any 
department of the government, to make con- 
tracts with whom they please, binding on the 
United States? This is a most startling 
question, and if the law of the United States 
sustains this right, I will venture to say 
that no other law of any other government 
ever has done so, and that no government 
can live under it. 

The ground of these charges is, that a cus- 
tom-house officer, from time to time during 
the period mentioned; that the collector of 
taxes; that the marshal of the district; that 
certain naval and military officers— marines 
or recruiting sergeants— came to the defend- 
ant, not as the attorney of the government,- 
not as the officer of the government, but as 
their attorney, selected by them; and enga- 
ged him in service on such terms as they 
chose, expressly or by implication, to make 
with him; and this contract is a contract 
made for the United States, which they are 
bound to perform and fulfil. Under such 
contracts, made by such officers, some $14,000 
or $15,000, are charged upon the United States. 

But let us turn from the circumstances of 
this, ease; from the services which I doubt 
not were meritorious; from the charges 
which may be just and reasonable; for these 
are utterly insignificant— a mere bauble, com- 
pared with the principle by which they are 
sustained. If these officers may make con- 
tracts with a lawyer binding on the United 
States, why not with anybody else, and for 
any other purpose tliey may imagine to be 
connected with the public service? We do 
not know that many of these cases of serv- 
ice and advice may not have been strictly 
personal, for which the officer was himself 
only liable. But I put this out of the ques- 
tion. No law of the land, no usage, no prece- 
dent, no authority of any sort or kind, has 
been shown to support such an authority to 
such officers. Are we now to make the law 
for the first time in nearly fifty years? What 
should be the regular course in such cases? 
The collector of the customs wants advice 
in a certain difficulty; let him, if there is 
time, consult the department; if there is not 
time, let him go to any counsel he pleases; 
let it be an affair between him and his coun- 
sel; let him make the contract for the serv- 
ice and pay it; and then, in his account with 
the government, he may charge it to con- 
tingent expenses. The officers of the treas- 
ury will examine it, and allow it, if it be 
such a service as they ought to pay for. He 
is a debtor of his lawyer, and the govern- 
ment is his debtor. But can he raise up a 
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creditor of tKe government without , their y 
knowledge or consent, unless he is author- 
ized to do so by some act of congress, or fey- 
some official usage authorizing him to do so? 
In the cases where counsel fees are charged, 
as the militia cases, or a contract made by- 
Marshal Smith (a defaulter and insolvent), 
there was no hurry, no emergency, r^CLUiring 
immediate action, so that the department 
could not be consulted. On the contrary, in alj 
these cases the government had their coun- 
sel and paid their counsel, and the defend- 
ant was not the counsel they employed, but' 
the counsel of the marshal, who had a large 
personal interest in the suits, and could af- 
ford to have his counsel; but in neither case 
was there any authority from the govern- 
ment to employ. him. 

As to the charge of $1,000, for services per- 
formed in the Amelia Island cases, in the 
district of Delaware, it stands upon a differ- 
ent footing from the militia cases. The seiT- 
ices rendered by Mr. Ingersoll in Delaware, 
appear to have been performed by the direc- 
tion, or at least with the approbation of the 
secretary of the treasury. In relation to 
these services the comptroller writes that be 
has had couvei-sations with the secretary, 
and they had determined to allow eight hun-" 
dred dollars for the several cases in the dis- 
trict of Delaware; but it appears that ante- 
cedent to this Mr. Ingersoll had settled with 
the collector of Delaware and paid him the 
moiety of the forfeiture belonging to the 
United States in the ease of the Good 
Friends, and the collector had allowed Mr. 
Ingersoll one thousand dollars as his profes- 
sional compensation from the United States. 
This the collector had no right to do. It was 
a transaction between him and Mr. Ingersoll, 
and was probably not known to the treasury 
when the comptroller wrote his letters, as no 
remark is made about it. The treasury, 
however, acquiesced in this addition of two 
hundred dollars to the sum they thougm 
sufficient for the services rendered them, and 
supposed, it is presumed, the whole affair 
was settled. Mr. Ingersoll now alleges that 
the one thousand dollars received from the 
collector, was only for his services in the 
ease of the Good Friends, and asks a fur- 
ther sum- of one thousand dollars for Thomp- 
son's eases. He relies upon the receipt giv- 
en by the collector to him to prove this. The 
receipt is not explicit The one thousand 
dollars are said to be a compensation "for 
his professional services from the United 
States." It may refer to aU his professional 
sei'vices, or it may be confined to the case 
then settled. But this receipt was a sepa- 
rate paper between Mr. Ingersoll and the 
collector. It has no binding power on the 
United States. It is to be recollected that in 
the comptroller's letter to Mr. Ingersoll, he is 
informed that the treasury had determined 
to allow him eight hundred dollars for all 
these cases. "We have, as far as I recollect, 
no reply from Mr. Ingersoll to these letters. 



from which we may infer that he acgui-' 
esced in. this determination, with tlie addi- 
tion of the two hundred dollars he had re- 
ceived; if there was this acquiescence, ther& 
is no foundation for the claim. He should 
have said at once, that so far from receiving- 
eight hundred dollars as. a full compensation 
for all the cases, he had already charged one 
thousand dollars for one of them, and ex- 
pected another thousand for the rest. If 
you should not think that there was this si- 
lence and acquiescence, stiH if you think the 
one thousand dollars paid was adequate un- 
der all the circumstances (in which you may 
fairly take into your consideration his re- 
ceipt in the same cases from the cpUector),. 
you will not allow this item of ?1,006. 

In support of these claims, the letters of 
President Monroe, and Mr. Dallas, the sec- 
retary of the treasury, have been referred 
to. It is said the former has sanctioned the 
charge of counsel fees in the cases mention- 
ed. Let us see if he has, I would premise- 
that although the president has a right to 
employ any particular persou on any par- 
ticular service for the government, and to di- 
rect him to be paid for it; yet giving his- 
opinion on a past case for past services, not 
performed under his direction and author- 
ity, but being in the natm-e of an opinion on 
a question of law, that opinion is of no au- 
thority here. I speak of authority. It will 
.be respected, but it makes no law, nor does 
that of the secretaiy of the treasury. But 
what has the president said on this occa- 
sion? Mr. Ingersoll, for whom the presi- 
dent had a strong personal attachment, wrote 
to the president, stated his case, and urged 
his claim.- "What was the answer of the- 
president? A most safe and prudent one. 
He sent Mr. IngersoU's, communication to 
the comptroller, who is the law officer of the 
treasury, and writes to laiow "if the district 
attorney of Pennsylvania has been called to- 
render professional services to the United 
States, out of the state, and out of the line 
of the practice in that state?" I pay no re- 
gard to the verbal criticism of whether 
"and" means "or" — that is not the important 
part of this letter. But what follows? 
"And that if the call was made upon him by 
either of the executive departments, it forms- 
a just claim to a reasonablt compensation." 
This is exactly in conformity with the opin- 
ion of the supreme court, delivered several 
years after. But does it say, if the call was- 
made upon him by a collector of customs in 
a different, or the same state, or by a mar- 
shal, or a collector of taxes, at whose in- 
stance the service in question was rendered, 
that the counsel fees are allowable? Na 
such thing, and the law officer, on this let- 
ter (if it were an authority) could not allow 
them. 

In relation to these counsel fees, a usage- 
has been attempted to be made out Thai 
is Mr. Wirt's case. It is enough to say his 
services were performed by direction of the- 
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president, at an arranged amount of com- 
pensation. As regards these fees, there is 
no act of congress; there is no order or au- 
thority from any of the executive depart- 
ments; there is no usage; nay, there is no 
like instance from the beginning of the gov- 
ernment to this day, nearly fifty years. 

As to the item of advice, &c., to collectors, 
and naval and military officers, an attempt 
has been made to give it support by the sanc- 
tion of Mr. Dallas, then secretary of the 
treasury, and, before that time, district at- 
torney. The account was presented by de- 
fendant to the comptroller, and by him re- 
ferred to Mr. Dallas, because of his knowl- 
edge and experience on the subject. What 
is Mr. Dallas's reply? "There are many 
services performed by the district attorney 
for which compensation is nor provided by 
the acts of congress, nor by the state fee 
bill. The inequality and injustice of his 
compensation, compared with the compensa- 
tion of attorneys of other districts, are cor- 
rectly stated in Mr. Ingersoll's letter." This 
applies to the fee biU at New York, not to 
such charges as these. "If any law or prece- 
dent will authorize the settlement of Mr. In- 
gersoll's aecoimt, I think it ought to be al- 
lowed and paid." But as there was no law 
or precedent foimd for it, it was not allowed 
by the comptroller. As the letter from the 
comptroller to the defendant has also been 
relied upon to support these charges, it Is 
proper to advert to it. It is dated on the 
18th July, 1815, and in reply to one received 
by him from the defendant. After- saying 
that he will refer the question of the fees to 
Mr. Dallas, he adds: "The manner in which 
you propose to keep and settle your accounts, 
and to receive the moneys which may be 
due to you for your official seiTices, will be 
perfectly agreeable to me." In Mr. Inger- 
soll's letter, he had proposed to keep and 
render his accoimt for these services, ana 
says, "Instead of presenting separate ac- 
counts to each department, it would be more 
agreeable to me to state one entire account 
of the whole, and to present it to the comp- 
troller for examination and settlement." To 
this manner of keeping and settling the ac- 
count the comptroller has no objection. Mr. 
Ingersoll proceeds: "Should this mode of 
stating the account be approved, the mode 
of payment might in like manner be ar- 
ranged so as to admit of the deduction of 
the whole sum due out of any fund paid into 
my hands." To this mode of paying what 
shall be due the comptroller also agrees; but 
as to the charges in question, he refers them 
to Mr. Dallas, and we have seen what he 
has said about them. 

As to precedent or usage on this item: 1st. 
Mr. Dallas, the secretary of the treasui-y, 
who had been for many years district attor- 
ney, and in the stirring times of the embar- 
go, &c., knew of none, or he would not have 
referred the question to the comptroller. 
Yet, doubtless, he rendered the same serv- 



ices, and probably in at least an equal num- 
ber of cases. 2d. Mr. Dallas, the younger, 
says he rendered similar services, and never 
made any charge for them, 3d, Of all the 
district attorneys of the United States (prob- 
ably not less than forty), no account or prec- 
edent has been produced of such claims al- 
lowed or made. Their accounts are placed in 
the treasury; some are, indeed, dead, but 
their accounts are there; and many are still 
living. The comptroller who settled the ac- 
counts of all the district attorneys knew of 
no claim like this. I do not inquire into the 
equity of these charges, nor how much of 
this service was performed by the defend- 
ant; we must have a lawful authority for 
them. The principle is this: if he had an 
application a day, and another district at- 
torney but one a week, the right is the same. 
I leave this part of the case, however, up- 
on the argument on both sides; we must look 
to higher grounds to stand on. The question 
with us is not what were those sei-vices, or 
how reasonable are the charges, but, is the 
government answerable for them? Had the 
persons who made the contract for the serv- 
ices a right to bind the United States to pay 
for them? Are we now to make a new rule 
for this district, which is found in no other, 
and never has been in this or any other? 
WiU the other districts follow us in the in- 
novation? or are there to be as many rules 
for settling district attorneys' accounts as 
there are districts? Will the treasui-y of- 
ficers of the United States settle such ac- 
counts in such various ways? It has been 
well put by the district attorney, whether 
two subordinate officers of the government 
can sit down together and make contracts 
with each other binding on the United States. 
Enormous would be the extent of the i>ower; 
there are thousands of such officers all over 
the United States. The more or less of the 
service done is nothing; it is the principle, 
the power, which is the thing to be looked 
at. It has been argued by the defendant 
that, if there was no law for these charges 
at the time Mr. Dallas wrote his instruc- 
tions to the comptroller, it has since been 
found by the supreme court, and cases have 
been referred to. These I shall briefly no- 
tice. The first |s U. S. v. Macdaniel, 7 Pet. 
[32 U. S.] 14. Macdaniel was a salaried of- 
ficer, a clerk in the navy department. The 
services for which he claimed compensation 
beyond his salary were no part of his duty 
for which the salary was paid; but they 
were required of him by the head of the de- 
partment in which he was subordinate as a 
clerk, and he had no discretion to decline 
the labor imposed upon him. This is clear- 
ly within the principle of Mr. Monroe's letter. 
The service was required by the head of the 
department; it was no part of his duty un- 
der his salary, and formed a clear claim to 
compensation. The next is U. S. v. Kipley, 
Id. 18. Without recapitulating the details of 
the ease, the extra claims were for planning 
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fortifications and disbursing moneys; but the 
principle laid down by the court was that 
equitable allowances should be made for ex- 
tra services performed by an officer, which 
did not come within his official duty, and 
which he performed under the sanction of 
the government, or under circumstances of 
peculiai' emergency; and this must be shown 
on his pare Now, we can understand how 
a military commander at a distance from the 
seat of government, or an Indian agent, as 
in Duval's case, may be called upon to dis- 
burse moneys or perform services indispensa- 
ble to the public service, on the moment, and 
without the possibility of obtaining the sanc- 
tion of the government; but whenever that 
sanction can be had, it must be obtained, else 
the officer acts at his peril. Now, whatever 
emergency there may have been in the case 
of any particular application to Sir. IngersoU 
by a custom-house collector, or by a military 
or naval commander, yet at any time he 
might know, in a few days, whether the 
government would sanction such charges or 
no. Indeed, he made the application, and 
received no sanction. If the government 
was silent, Mr. IngersoU should have sus- 
pended these services until he had their sanc- 
tion. The next case, is U. S. v. Pillebrown, 
Id. 28. There the defendant, FiUebrown, 
was secretary to the commissioners of the 
hospital fund, at a fixed salary. He claimed 
compensation for extra services in bringing 
up the records of the board, antecedent to 
his appointment, and also for disbursing mon- 
eys under the order of the board. It was, in 
the first place, held by the court that his 
having a salary did not exclude' him from 
charging for these disbursements; that it 
was no't necessary the board of commission- 
ers should have passed a resolution for the 
payment of the commissions claimed by the 
defendant for malting the disbursements, 
nor that the board should have sanctioned his 
claim for them. But it further appeared to 
the court that the secretary of the navy con- 
sidered the agency of the defendant, in' rela- 
tion to this fund, as entirely distinct from his 
duty as secretary of the board, and that he 
was to have extra compensation for it,— that 
is, for that agency; and it also appeared that 
all this received the direct sanction of the 
commissioners. The secretary of the navy 
was the acting commissioner, and had au- 
thority for doing what he did. It was, there- 
fore, says the court, "an express contract en- 
tered into between the board, or its agent, 
and the defendant, and that the board could 
not, after the service had been performed, 
rescind the contract, and withhold from the 
defendant the stipulated compensation," 
This was simply the case of the same indi- 
vidual holding two distinct appointments, 
with a stipulated compensation for each, and, 
of course, he was entitled to both. U. S. v. 
Duval [supra], decided in this court, was sim- 
ply a recognition of the principles establish- 



ed in the foregoing decisions of the supreme 
court. 

The charges, then, which are made by the 
defendant, as a set-ofiC against the ■ United 
States on account of extra official services 
rendered to them or their officers, cannot be 
admitted, unless they are good and valid 
debts owing by the United States to the de- 
fendant; and they are not such debts,— un- 
less the various persons by whom they were 
contracted might, at their discretion, and by 
their own authority, make contracts binding 
on the United States. This cannot be. It 
is my clear opinion that all the charges made 
in this case, by way of set-ofE against the 
United States, for what are called extra offi- 
cial services, rendered by the defendant to 
certain subordinate officers of the govern- 
ment,' and on their application and request, — 
such as collectors and other officers of the 
customs, in this or any other district, col- 
lectors of taxes, the marshal of the district, 
and military or naval officers,— which are 
not provided for by any act of congress, and 
were not performed on the call or requisition 
of either of the executive departments, and 
have not been sanctioned by them, or either 
of them, and which have not been sanctioned 
by a usage so certain, uniform, and notorious, 
as to be understood and known to both par- 
ties, so as, in efEect, to be taken as part of 
their contract, should not be allowed to tho 
defendant as a credit or charge against the 
United States. I think that they should not 
have been allowed (as they were not) by tho 
president, or the head of any department; 
and they are submitted to you, with these in- 
structions as to the law. The seventh and 
eighth items of the defendant's set-off, as 
stated in the treasury ti-anscript, are for 
"counsel fees in the suits of Nicholl v. Con- 
ard, and of Atlantic Ins. Co. v. Gonard [Case 
No. 627]." The services were rendered; and 
our first inquiry is, whether he was employed 
in them by a competent authority. I think 
this is sufficiently shown. On the 27th No- 
vember, 1828, Mr. IngersoU wrote to the sec- 
retary of the treasury, giving him an account 
of the trial and termination of the suit of 
NichoU V. Conard, and of the part he had 
taken in it. At the same time, he presented 
his charge of seven hundred and fifty dollars 
for his fees in that case, and a further charge 
of two hundred and fifty doUars for retaining 
fees in the insurance companies' suit, to 
which suits he says he appeared, according 
to the instructions of the secretary. On the 
1st Januai*y foUowing, the seci'etary writes 
to Mr. IngersoU. He. makes no objection to 
the charge in NichoU's suit, on the ground 
that Mr. IngersoU was not employed by the 
United States, nor on any other ground; nor 
does he deny that he had instructed Mr. In- 
gersoU to appear in the other suits. On the 
contrary, he says; "By direction of the pres- 
ident, I have to request you wUl take part, 
on behalf of the United States, in the argu- 
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ment of Atlantic Ins. Co. v. Oonard [supra].". 
It appears to me that lie acquiesces both iu 
the authority for the services, and the 
amount of the charges for them. 

There remain for my ohsei-vation only the 
claims made by the defendant for his services 
in the suit of Toler v. Armstrong (vide 11 
Wheat. [24 U. S.] 258), and for one-half of 
the moiety of certain forfeitures, of which 
he alleges he was deprived by the wrongful 
interference and acts of the treasury officers 
of the United States. As to Toler v. Arm- 
strong [supra], I understand it to be, that 
a suit was brought in the circuit court of this 
district by Toler against Armstrong; Mr. 
Ohauncey being the attorney and counsel of 
the plaintiff. Before it was terminated, the 
United States became entitled to the sum 
claimed by the plaintiff, by virtue of an as- 
signment made to them. The original plain- 
tiff, the client of Mr. Chauneey, having no 
longer any interest in the suit, turned it over 
to air. Ingersoll, as the attorney of the United 
States. Mr. Ingersoll took charge of it, con- 
ducted and argued it as the sole counsel of the 
United States, both here and in the supreme 
court at Washington, and finally succeeded in 
recovering and receiving the sum of $3,158.- 
82. Prom this amount he deducts one thou- 
sand dollars as his professional fee, and is 
ready to pay over the balance to the United 
States. I confess that there is no item in 
any of the accounts of 'the parties to this 
suit which has embarrassed me so much as 
this. I have turned it again and again in 
my mind, to reconcile what appeared to me 
to be the equity of the claim with the higher 
obligations of the declared law of the land. 

It has been made a question in the argu- 
ment of the defendant, whether, in perform- 
ing this service, he should be considered as 
acting for the United States, or for Toler, the 
party and plaintiff on record to the suit. I 
cannot consider him as acting as the attor- 
ney of Toler; he had no authority from, or 
intercoiu*se with him, nor did Mr. Chauneey 
surrender the action to him in that charac- 
ter, but clearly as the attorney of the United 
States. Toler had no longer any interest or 
lot in the suit or claim, and it was because 
he had not that his counsel abandoned it, and 
it was put into the hands of the attorney of 
the party who had succeeded to Toler's 
rights, and for whose benefit the suit was 
therefore prosecuted. I must consider Mr. 
Ingei-soU as acting as the attorney of the 
United States in the prosecution of that ac- 
tion. How does his claim for compensation 
stand in this view of the service? The act 
of congress of the 24th September, 1789 (1 
Story's Laws, p. 67, § 35 [1 Stat. 93]), enacts 
that "there shall be appointed in each district, 
a meet person, learned in the law, to act as 
attorney for the United States in such dis- 
trict, who shall be sworn or affiimed to the 
faithful execution of his office, whose duty it 
shall be to prosecute in such district, all de- 
linquents for crimes and offences cognizable 



under the authority of the United States, and 
all civil actions in which the United States 
shaU be concerned, except before the supreme 
court (which then was held in this city), iu 
the disti-ict in which that court shall be hold- 
en," and "he shall receive, as a compensation 
for his services, such fees as shall be taxed 
therefor, in the respective courts before which 
the suits or prosecution shall be." Now, it is 
very clear, and has always been so imder- 
stowd, that for all the duties and services im- 
posed npon and performed by a disti'ict attor- 
ney under the directions of this act, his fees, 
taxed as aforesaid, are the only compensa- 
tion he can claim from the United States. 
Our question, then, is reduced to the inquiry 
whether the services performed by the de- 
fendant in the case of Toler v. Armstrong ai-e 
such as are described and intended by the act 
of congress? The words are: "All civil ac- 
tions in which the United States shall be con- 
cerned." They are sufficiently comprehen- 
sive in their literal sense to include this ease; 
but yet I have very serious doubts if they 
were ever intended to be so applied. They, 
indeed, had an interest in the money to be 
recovered in this action, and they were so far 
concerned in it; but they were not concerned 
as a party to the subject of controversy, di- 
rectly or indirectly. If the money should be 
recovered, it would be theirs; if the plaintiff 
should fail, the judgment for the defendant 
would have no operation upon the United 
States in any way, or for any purpose. Then- 
interest— their concern in this action— was ac- 
cidental, collateral, contingent. The court in 
which the suit was prosecuted knew nothing 
of the United States as a party concerned in 
it. These considerations, and others of a sim- 
ilar character, ha.ve raised an unquieted doubt 
in my mind whether the defendant should be 
excluded from a reasonable compensation for 
this sei-vice; but I think his claim may bo 
put upon a more certain ground. I would 
not say that this was an extra official service, 
but rather an official service, or service pei'- 
formed for the United States directly (not by 
implication, in the person of a subordinate of- 
ficer), for which no compensation is provided 
by law, and for which the executive or a 
head of department might and should allow 
compensation. It will be remembered that 
the act I have referred. to expressly excepts 
from the duties of the district attorney (for 
which the compensation is provided by that 
act), civil actions before the supreme court; 
and this was the case when the supreme jcourt 
sat in this city, at the door of the disti-ict at- 
torney. It was no part of his duty, even 
then, to argue the cause of the United States 
in that court. If we then should lay out of 
this case aU that was done by the defendant 
in the circuit court of this district, we find 
him following the case to Washington, and 
there arguing it alone (as appears by the re- 
port), against Mr. Webster and Mr. Wheat- 
on; he succeeded, and the treasury of the 
United States is so much enriched by his la- 
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bors. But Tvas this a mere TOlunteer serv- 
ice, for which he can raise no claim for com- 
pensation? By no means. The United States 
accepted the service; they relied upon it 
alone, they had no other counsel, and this is 
enough to raise a contract for compensation 
for the service. It is entirely different from 
the eases in which the defendant entered in- 
to the service on the application, and as the 
counsel of other persons, although they were 
officers of the government In these cases 
the United States neither originally required, 
nor ever accepted the service, as rendered for 
them, or by the requisition or sanction of 
any of the heads of department 

The last item of set-off, or charge against 
the United States which it Is necessary to 
call your attention to, is that stated as the 
tenth item in the treasury transcript It is a 
claim for twelve thousand five hundred dol- 
lars for a moiety of the fines and forfeitures 
received from B. Thompson and others, for 
which a bond had been given to the collector 
of Delaware, which bond was in the hands 
of the defendant, and was taken out of his 
hands by the comptroller of -the treasury. 
The defendant alleges that he was thereby 
prevented from getting into his hands the 
money due on it, and from retaining out of it 
the one-half the moiety belonging to the col- 
lector, according to an agreement between 
him and that officer. 

The transactions upon which this claim- is 
founded are very clear and intelligible. Cer- 
tain vessels had been seized in the district of 
Delaware, by the collector, for a violation of 
the laws of the United States, and prosecu- 
tions for the fines and forfeitures incurred, 
were instituted against them in that district; 
of course the district attorney of this district 
had, officially, nothing to do with these pro- 
ceedings. But the collector of Delaware, 
having himself a large interest in these for- 
feitures, thought it expedient to come to 
Philadelphia and engage Mr. Ingersoll as his 
counsel, as he might have done any other 
gentleman of the law here or elsewhere. He 
made an agreement "with Mr. Ingersoll, 
which was purely personal on both sides, by 
which he bound himself to divide with Mr. 
Ingersoll the moiety of these forfeitures, 
which would belong to him in the event of a 
recovery in the prosecutions. After this 
agreement vras made, Mr. Ingersoll negotiat- 
ed a compromise of the suits with the own- 
ers of the vessels and cargoes; one of which 
belonged to S. Girard, and two others to E. 
Thompson and others. From Mr. Girard 
Mr. Ingersoll received the sum of §53,245.10, 
one-half part of which belonged to the Unit- 
ed States, and the other half to the collector 
and his counsel, with whom he had agreed to 
share it A compromise wa^ also effected 
with the owners of the other vessels and car- 
goes; but they being unable to pay down 
the money as Mr. Girard had done, Mr. In- 
gersoll took their bond for the amount With 
this the treasury officers were highly dissat- | 
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isfied, and denied the authority of Mr, In- 
gersoll to do it. This bond, given by Mr. 
Thompson, was left by the collector in the 
hands of Mr. Ingersoll; some time after, but 
before the bond was paid, Mr. IngersoU re- 
ceived a letter from the comptroller, in re- 
ply to a letter from Mr, Ingersoll which we 
have not; in this the comptroller says he has 
had a conversation with the secretary of the 
treasury, and continues: "We are of opinion 
that the bonds ought to be transmitted to the 
treasury. You win, therefore, send them to 
this department" Mr. Ingersoll immediate- 
ly transmitted the bonds to the comptroller, 
making no objection of any kind, claiming 
no right in them, nor giving any intimation 
of his interest in them under his agreement 
with the collector, or in any other way. The 
bonds were afterwards, by the collector, put 
into the hands of Mr. Duane, and the whole 
amount recovered and paid to the collector. 
The amount recovered was finally divided 
between the United States and the collector; 
the United States having received not a dollar 
more than their own money; and the col- 
lector having in his hands his own part as 
well as that which is claimed by Mr. Inger- 
soll. The ground of this charge then against 
the United States is, not that they have re- 
ceived and held the money belonging to the 
defendant, but it rested on the allegation 
that an officer of the United States wrong- 
fully dispossessed the defendant of the bonds; 
that if he had not done so, the defendant 
would have recovered the money, and not 
Mr. Duane, and thus have been enabled to 
retain from the collector the share due to 
himself. Supposing that the United States 
would be answerable to him, in this suit, for 
a tortious act, a wrong done by one of their 
accounting officers; where was the wrong 
here? The bond was given to a collector of 
the Uni1;pd States; as such he was a trustee 
for the United States, at least for one-half of 
the amount secured by it The direction to 
send it to the treasury was, as I understand, 
with the approbation of the collector, the oth- 
er party interested in it; at least, we have 
heard of no objection on his part. Where 
then was the wrong on the part of the treas- " 
ury officer? He knew nothing of Mr. Inger- 
soirs claim or interest; he had no notice of 
his right; no violence was used to obtain pos- 
session of these bonds, no menace, hardly 
an order. The comptroller states the opinion 
of the secretary and himself, and thereupon 
says to Mr. IngersoU: "You wiU, therefore, 
send them to this, department" It was 
done; and it was not until many years after- 
wards, that the treasury Iinew of Mr. Inger- 
soU's claim, or the agreement by which he 
supports it The money claimed by Mr. In- 
gersoU is in the hands of the collector, whom 
he has sued for it; and in that suit,. the ques- 
tions, whatever they may be, between him 
and tlie collector, wiU be examined and set- 
tled by a court and jury; and should we 
charge the United States with it, and the col- 
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lector should afterwards show that nothing 
is due to Mr. Ingersoll, how could we remedy 
the injustice? If Mr. Ingersoll thought the 
bond was improperly and wrongfully called 
out of his hands, he should and might have 
resisted the call, and stated his reasons. 
The bond did not come into his hands as the 
attorney of the United States, as a public 
officer; and he was not bound to obey the 
call for it as a public officer, but had the 
same right over it as over any other paper 
placed in his hands by a client. I cannot 
see the shadow of a claim, in law or equity, 
upon the United States to answer this de- 
mand. 

Every controversy brought before a judicial 
tribunal for decision must consist of mat- 
ters of fact, and matters of law; and the 
legal justice of the case depends upon the 
facts as tliey appear by the evidence, and the 
due application of the law to those facts. 
Our system of trial is admirably contrived 
to obtain a decision consistent with the law 
and the facts. The latter are referred to a 
jury, whose natural intelligence and knowl- 
edge of men, and the business of men, make 
them excellent judges of the credibility and 
effect of evidence. On the other hand, the 
judge, from his legal education and studies, 
is better aualified to declare and apply the 
law to the case. The whole value of this 
mode of trial depends on the separate but 
harmonious action of these tTvo powers; the 
power of the jury over the facts; of the 
com-t over the law. The law is a permanent 
system for all cases, and should be intrusted 
to an authority which is constant and per- 
manent; the same to-morrow as to-day; for 
one man as for another. The judge in pro- 
nouncing it, acts under a personal as well as 
official responsibility. It must stand on an 
authority which is not versatile and uncer- 
tain, or there will be no security for any of 
the rights of persons or property for any- 
body. The opinion of one jury is no rule for 
another; the verdict of one has no binding 
power on another; it would be min to us all 
to confide in such a tribunal for the law. A 
great part of this case belongs to you^ and 
be assiu-ed that I shall not disturb your pos- 
session of it. On the other hand, I deem 
it to be equally my right and duty to take 
possession of the part that belongs to the 
court, and to maintain the authority of the 
law, according to the best of my judgment, 
so far as it is intrusted to me. 

There is another most valuable trait in our 
mode of trial I mean its publicity; wheth- 
er the final decision, as* it respects money 
and property, may or may not be satisfactory 
to the parties, they are sure of this impor- 
tant effect from- the trial, that the true char- 
acter of the controve'rsy will be fully ex- 
plained and understood. If unjust, or illib- 
eral imputations have gone abroad; if the 
motives, the conduct, the integrity, and fideli- 
ty of either of the parties have been misrep- 
resented by injurious rumors, they will be 



[26 Fed. Gas. page 482] 

dissipated, and the truth be made known by 
a public and thorough examination of the 
whole circumstances of the case before an 
impartial tribunal. 

On the 6th April, 1837, the jury rendered a 
verdict for the plaintiffs for $3,985.78 and 
costs. The items appearing, from a paper 
handed by them to the district attorney, to 
be as follows: 

Dr- 

Mr. Ingersoll, with amount receiv- 
ed from Rodman; but, as pay- 
ment was immediately tendered, 
without interest $ 7,971 14 

Amount received in Toler v. Arm- 
strong , 3.15S 82 

Amount received from Kinsman, . 1,679 07 



Or. 

Mr. Ingersoll with costs 

in revenue oases taxed $1,740 05 
Costs in criminal eases, 

taxed 5,083 20 

Counsel fees in NichoU v. 

Conard, and Insurance 

Cos. V. Conard 1,000 00 

Counsel fees in Toler v. 

Armstrong 1,000 00 



$12,809 03 



8.823 25 
$3,985 78 
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UNITED STATES v. INLOTS. 

[2 Am. Law Kec 314, 513.] 

Circuit Court, S, D. Ohio. Nov., 1873. 

COXSTITOTIONAL I/AW— POWERS OF UNITED STATES 

IN Respect to Emisest Domain — Condemna- 
tion OF Lasd pok Post-Office Building — 

JUKISDICTION of CikCOIT CoDBTS — STATE STAT- 
UTES — Procedure — Measure of Damages. 

[1. The constitutional provisions giving to con- 
gress authority to establish ^ost offices and post 
roads, and to make all laws for carrying into ef- 
fect the enumerated powers, taken together with 
the declaration that all laws made in pursuance 
of the constitution shall be the supreme law 
of the land, invest congress with authority to con- 
demn lands situated within a state for use as 
a post-office site.] 

[2. By an act of March 12, 1872 [17 Stat. 
39], congress authorized the secretary of the 
treasury to purchase a site for a post-office, cus- 
tomhouse, etc., in Cincinnati. By the subse- 
quent act of June 10, 1872 [17 Stat. 353], it 
appropriated money for the purchase, at pri- 
vate sale or by condemnation," of the site select- 
ed. Held, that the latter act was a construction 
of the previous one and clearly recognized it as 
conferring power to condemn the lands if neces- 
sary.] 

[8. A proceeding brought by the United States 
to condemn land for public use is a suit of a civil 
nature at common law, within the meaning of 
the judiciary acts vesting jurisdiction in such 
cases in the circuit courts of the United States.] 

[4. By the act of February 15, 1873. the 
state of Ohio provided a mode of proceeding in 
its courts for condemnation of land by the 
United States where previous consent of the 
state legislature had been obtained therefor. 
Held, that by the provision of the judiciary act 
of June 1, 1872, adopting the practice, etc., of 
the state courts in proceedings other than eq- 
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uity and admiralty causes, this method of pro- 
ceeding was to be adopted by a federal court in 
condemning lands within the state.] 

[5. The Ohio statute regulating the condemna- 
tion of lands (69 Laws, 8S) allows separate trials 
as to separate parcels of property only, and not 
as to the separate interests of different parties 
in each parcel; but, where no controversy exists 
as to the title to such interests, they may be sepa- 
rately presented to the jury, in such order as 
may be convenient, and the jury will be in- 
structed to state the several amounts to which 
the claimant is entitled.] 

[6. The measure of coiApensation, where prop- 
erty is condemned for the use of the United 
States, and the entire property is taken, is the 
fair, full market value of the property, in cash, 
without any allowance for loss of custom of 
storekeepers carrying on business in the build- 
ing, by failure or delay in finding another place, 
or for depreciation of stock during suspension 
of business, and loss of sales by removal to a 
less favorable location, or for the value of 
movable property not attached to the premises.] 

By act of March 12, 1872 [17 Stat. 39], con- 
gress authorized the secretary of the treas- 
ury to purchase a site foj* a, public building 
in Cincinnati, and by act of June 10, 1872 
[17 Stat. 353], appropriates money for the 
"pui'chase, at private sale or by condemna- 
tion," of the site selected. In ilarch, 1873, 
the secretary of the treasury selected the 
grounds described in this case, and author- 
ized the district attorney to proceed to con- 
demn the same. By act of Ohio legislature 
April 20, 1872, consent of the state was 
given and jurisdiction ceded, when "the 
United States shall have acquired the title 
to the said lands, by purchase or grant, or 
by lawful appropriation under the right of 
eminent domain." By act of Februai-y 15, 
1873, the legislature provided by general 
law for proceedings of condemnation by the 
United States, which, according to the pro- 
visions of that law, should "in all respects 
be governed" by the act prescribing the 
mode of assessment, etc., of compensation to 
the owners of private property by corpora- 
tions, of April 23, 1872, and acts amendatory 
thereof, that shall be in force when such 
proceeding shall take place. Under the au- 
thority of the secretary of the treasury, and 
in pursuance of such laws of the state of 
Ohio, the district attorney filed a petition in 
the circuit court, against the land and the 
owners thereof, for the condemnation of 
the site selected. Some of the owners de- 
■murred to the petition/ and others moved to 
dismiss the case for want of jurisdiction. 

The case was heaxd on the demurrers and 
motion before EMMONS, Circuit Judge, and 
SWING, District Judge. 

Judge Hoadly, Judge Whitman, and E. W. 
Kittredge, in behalf of the demurrers. 

Warner M. Bateman, U. S. Dist Atty. 

Judge Taft, in behalf of other owners, in 
support of the jurisdiction. 

Judge Whitman opened the case and in- 
sisted—First, that the government did not 
possess the right of eminent domain; second, 



that congress had not authorized the con- 
dem^iation; and, third, the laws of congress 
had not conferred jurisdiction on the circuit 
court in such proceeding. 

Judge Hoadly, in the same behalf, insisted: 

1. This proceeding is strictissimi juris,— 
being an effort to take property of citizens 
without their consent Therefore all reason- 
able doubts must be resolved against the 
government, and unless the jurisdiction is 
clearly shown to have been conferred by 
law, it does not exist. 46 N. Y. 546. 

2. The circuit court is not a court of gen- 
eral, but limited, jurisdiction, and has no 
power but such as is expressly given by 
law. As was said by Chief Justice Ells- 
worth, in 1799, this court has only jurisdic- 
tion in a few well-ascertained cases. [Tur- 
ner V. EnrilleJ 4 Dall. [4 U. S.] 8; [McOor- 
mick V. Sullivant] 10 Wheat. [23 V. S.] 192. 

3. Even if the right of eminent domain is 
vested by the constitution in the United 
States, the constitution does not execute it 
in this regard, but legislation is necessary to 
confer the power to fexecute it upon the cir- 
cuit court. [Sheldon v. Sill] 8 How. [49 U. 
S.] 449. 

4. The act of Ohio of February 15, 1873, 
does not confer anj jurisdiction on this 
court, nor can the state confer any jurisdic- 
tion on this court. The proceedings under 
that act are, by its express terms, to be had 
in the probate court of Hamilton county, 
and cannot be taken elsewhere. [The Or- 
leans V. Pho3bus] 11 Pet. [36 U. S.] 175. 

5. Nor does the Ohio act of April 20, 1872, 
authorize a condemnation proceeding in this 
court or elsewhere. It only cedes jurisdic- 
tion over the land when purchased or con- 
demned, and gives the state's consent as re- 
quired by the constitution to the acquisition 
of the title by the United States. It does 
not even profess to authorize a condemnation. 

6. The decisions of the supreme court of 
the United States limit the jurisdiction of the 
federal courts, as founded on state statutes, 
to cases arising under general rules of prop- 
erty, or general rules applicable to injuries, 
to individuals in their persons or estates, not 
to instances of state consent to specific acts 

j^and transactions, as here to condemnations 
limited to the probate court only. [Chicago 
& N. W. R. Co. V. Whitton] 13 Wall. [80 U. S.] 
270. 

7. No act of congress authorizes this con- 
demnation. The only act ever passed by con- 
gress even mentioning condemnation, is the 
appropriation act of March 10, 1872, which has 
long lost its force by lapse of time, and has 
been repealed by the act of March 3, 1873, 
substituting an appropriation of $750,000, and 
which only recognizes the secretary's right to 
purchase, not condemn. 

8. Norcan this court take a concurrent juris- 
diction under the act of 1789, for this is not a 
suit at law or in equity, but a proceeding sui 
generis, known in the law as an appropriation 
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or condemnatioii ptoceeding, and TvMch botli 
by the Ohio Code and the act regulating pro- 
ceedings to appropriate, is distinguished from 
the civil action in which suits at law and in 
equity are in Ohio fixed. Nor is there any suit 
that can be concurrent, because the Ohio pro- 
ceeding is limited to appropriations in favor 
of private corporations, and so far as the act 
of February 15, 1873, authorized the United 
States to proceed in the probate court, limited 
it to that court, and thus forbade concurrence. 
There can be no suit concurrent with another 
suit when that other suit forbids and is ex- 
elusive of the former, and of every other. 

Warner M. Bateman, Dist. Atty., on behalf 
of the United States, maintained that the 
United States possesses the right of eminent 
domain within the limits of its enumerated 
powers; that that right is an incident of sov- 
ereignty, and belongs to the state for the gen- 
eral uses over which it has control, and to the 
general government for such uses as come 
within its powers. U. S. Const, art 1, § 8, 
pars. 8, 19; Id. art. 6, par. 2; Const. V. S. 
Amend, art. 5; 23 MicUl 472; Cooley, Const 
Lim. 525; 1 Kent, Oomm. 268, note A; 2 
Story, Const. § 1274; 7 Dana, 119, 126; 14 
Md. 478; 7 Op. Attys. Gen. U. S. 144. 

Second. That the purpose for which the 
ground that in this case is sought to be 
condemned, is a public use and indispensable 
to the exercise of the powers and perform- 
ance of the functions vested in the govern- 
ment by the constitution. U. S. Const, art. 1, 
§ 8, pars. 2, 8; Id. art 3. 

Third. The act of March 2, 1872, authoriz- 
ing the secretary of the treasuiT to purchase, 
and of June 10, 1872, making appropriation for 
the purchase, at private sale or by condemna- 
tion, authorizes the condemnation and deter- 
mines the necessity of the appropriation. 

(a) The term purchase embraces, in its legal 
signification, condemnation of property under 
the right of eminent domain. 106 Mass. 364, 
and text-books. 

(b) In this sense has congress used the 
term in this case and in contemporaneous leg- 
islation. 17 Stat 24, 353; U. S. v. Block, 121 
[Case No. 14,610]. 

Fourth. The provision of section 11 of the 
judiciary act of 1789, defining the jurisdiction 
of the circuit court, embraces this class of* 
cases as "suits of a civil nature at common 
law," in which "the United States are plain- 
tiffs or petitioners," and of which the state 
courts have a concurrent jurisdiction. 

(a) By the law of February 15, 1873, the leg- 
islature of Ohio conferred jurisdiction upon 
the probate court in proceedings of condemna- 
tion of property, for its own use, by the Unit- 
ed States, and the jurisdiction claimed in the 
circuit court is therefore concurrent with that 
of the state courts. 70 Ohio Laws, 36. 

(b) This proceeding, with its petition, de- 
mand, process, parties, trials, verdicts, judg- 
ments, and execution, is a "suit." [Parsons v. 
Bedford] 3 Pet [28 U. S.] 433; 2 Bouv. Inst 
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558; [Weston v. City Council of Charleston] 
2 Pet [27 U. S.] 449; [United States v. Wood} 
14 Pet. [39 U. S.] 440; [West River Bridge v. 
Dix] 6 How. [4T U. S.] 529; [Cohens v. Vir- 
ginia] 6 Wheat [19 U. S.] 264; Conkl. Adm, 
(4th Ed.) 30. 

(c) It is a suit at "common law," being 
brought to enforce a right at law as distin- 
guished from a right and remedy in equity or 
admiralty. Parsons v. Bedford, 3 Pet. [28 U. 
S.] 433. 

Fifth. A mode of proceeding derived from 
the laws of Ohio, exists, by which the juris- 
diction may be exercised. 

(a) Irrespective of express legislation of 
congress, the United States, having the right 
to sue in the circuit court, has the right to 
pursue therein the remedies and modes of pro- 
ceeding authorized by the state? in its own 
courts in like eases. Parsons v. Bedford, 3 
Pet [28 U. S.] 433; Wilson v. Mason, 1 
Cranch [5 U. S.] 45; Ex parte Biddle [Case 
No. 1,391]; Supervisor v. Rogers, 7 Wall. [74 
U. S.] 175; Clark v. Soheu: [Case No. 2,835]. 

(b) Nor will an express provision in the 
local law, limiting the right or remedy to 
the local courts, affect the right of a party 
otherwise authorized to sue, to pursue them 
in the federal courts. Radway v. Whitten, 
13 WalL [80 U. S.] 270; Ingham v. Broad- 
nax, 14 Pet [39 U. S.] 67; Union Bank of 
Tenn. v. Jolly, 18 How. [59 U. S.] 506; Hyde 
V.'' Stone, 20 How. [61 U. S.] 170; Payne v. 
Hook, 7 WalL [74 U. S.] 425. 

(c) But the act of June 1, 1872 (17 Stat 197), 
prescribed that the "practice, pleadings, and 
forms and modes of proceedings in other than 
equity and admiralty causes in the circuit 
and district courts of the United States, shall 
conform, as near as may be, to the practice, 
pleadings, and forms and modes of proceed- 
ings existing at the time, in like causes, in 
courts of record of the state," etc. 

(d) The legislature of Ohio, by act of Feb- 
ruary 15, 1873 (70 Ohio Laws, 36), has pro- 
vided a mode of proceeding for the condem- 
nation of lands by the United States in the 
probate court, a court of record of the state. 
By virtue of the act of congress, above re- 
fen-ed to, this law of the state is made the 
rule of practice in like causes in the federal 
courts, and in precise pursuance of this prac- 
tice the pleading in this cause is framed and 
filed, 

E. W. Kjttredge, in behalf of defendants, 
presented the following points of argument: 

First. That the power of eminent domain 
of the national government is entirely dis- 
tinct from the power inherent in the state 
government 

Second. That the plaintiff must come Into 
this court under the power inherent in the 
one or the other of these governments. That 
is, it can not come here in this cause to take 
property for the public use as the agent of 
the state by virtue of its power of eminent 
domain, and at the same time be here to take 
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the property by virtue of the power of emi- 
nent domain of the national government. 

Third. If the government of the United 
States has not authority, the exercise of its 
power of eminent domain, for the purpose 
specified in this petition, within this or any 
other court, can have jurisdiction of a cause 
wherein it is sought to appropriate this prop- 
■erty by virtue of the power of eminent domain 
inherent in the government of the United 
States. 

Fourth. Congress has not authorized the ex- 
•ercise of the power of eminent domain in- 
herent in the national government to take 
this property. It is not included in the power 
of the secretary given in one or all of the 
three acts to purchase a site for a court-house. 
Nor has it authorized this court to exercise 
any jurisdiction in this ease under its power 
of eminent domain. 17 Stat 39, 352, 523; 
106 Mass. 356, The state's power of eminent 
■domain is a sovereign power; when granted 
to any corporation or individual it is exer- 
■cised by it as the agent of the state, 18 Ohio 
St 92. 

Fifth. That is just as true when the agent 
to whom the power is or may be granted by 
the state is the national government, as when 
it is a private corporation. 

Sixth. The case is entirely different from 
the grant of a new remedy or right of action 
by a state law, as in the case of an action 
for death caused by negligence, or of a rem- 
edy for the paitition of real estate. In such 
cases the state law can not, strictly speaking, 
■create or confer a right It simply prescribes 
a remedy to enforce a right. That is to say, 
it removes an obstruction and provides a 
channel for the administration of justice. In 
such a case the Unitea States court may have 
jurisdiction to administer the remedy without 
regard to the provision of the state law upon 
that subject But when the state grants to 
its agent authority to exercise its own power 
of eminent domain, it can aflSx to the grant 
whatever limitations or conditions it chooses. 
It may prescribe in what form, in what tii- 
bunal, and on what conditions the power shall 
be exercised by its agent, to whom it is 
granted. And the United States, if it accepts 
the grant, like every other corporation or indi- 
. vidual, must accept it and exercise it precise- 
ly in the mode, and in the tribunal, and sub- 
ject to aU the conditions which the state legis- 
lature has prescribed. [Chicago & N, W. B. 
Co. V. Whitton] 13 Wall. [80 U. S.] 285; Ex 
parte Biddle [Case No. 1,391]. 

Seventh. And finally, I submit that the na- 
tional government has not authorized the exer- 
cise of its power of eminent domain at all to 
acquire property for this purpose. And the 
state has not authorized the exercise of its 
power of eminent domain by any proceeding 
in this court, or in any court except the pro- 
bate court of Hamilton county, and therefore 
this proceeding in tha circuit court^ of the 
United States is wholly unauthorized by law, 
and without the jurisdiction of this court 



Before EMMONS. Circuit Judge, and 
SWING, District Judge. 

SWING, District Judge. The petition sets 
forth in substance the grant of power to the 
secretary of the treasury to purchase a site 
for post office, custom-house, and other gov- 
ernment buUdings; that the secretary is un- 
able to agree with the owners of the site se- 
lected as to its value, and prays its condem- 
nation. To the petition a demurrer has been 
filed by one defendant, and others have filed 
a motion to dismiss the petition. Each rais- 
es the question of jurisdiction of the comi;, 
but the questions presented and argued go to 
the very foundation of the power of the gov- 
ernment to exercise the right of eminent do- 
main. 

There are three provisions of the constitu- 
tion that bear upon the question of the right 
of the government to exercise the power of 
acquiring the title to the propeirty, for the 
uses alleged, by condemnation. Article 1, § 
8, par. 8, authorizes congress to establish post 
offices and post roads, and paragraph 19 of 
the same section authorizes it "to make aU 
laws which shall be necessary and proper for 
eariying into execution the foregoing pow- 
ei-s." And article 6, par. 2, provides that 
"the constitution and the laws of the United 
States, that shall be made in pursuance there- 
of, .. . shall be the supreme law of the 
land, . . . anything in the constitution or 
laws of any state to the contrary notwith- 
standing." By the oth artide of the amend- 
ments to the constitution, it is among other 
things provided, "nor shall private property 
be taken for public use without just compen- 
sation." It has been repeatedly decided that 
this limitation is upon the power of the fed- 
eral government to take private property in 
the exercise of the right of eminent domain. 
The distinction between state and federal 
sovereignty is well defined by Chief Justice 
Taney, in Abelman v. Booth, 21 How. [62 U. 
S.] 516. He says: "The powers of the gen- 
eral government and the state, although both 
exist and are exercised within the same terri- . 
torial limits, axe yet separate and distinct sov- 
ereignties, acting separately and independent- 
ly of each other within their respective 
spheres;" and again: "That in the sphere of 
action assigned to the general government it 
should be supreme and strong enough to exe- 
cute its own laws by its own ti'ibunals, with- -g. 
out interruption from a state or from state 
authorities." This seems to us the only true 
view of the respective powers of the state and 
federal governments. Each within its own 
sphere is supreme and independent of the oth- 
er. But in case of a conflict the constitution 
of the United States provides that the fed- 
eral jurisdiction under it shaU be supreme. It 
is a fundamental principle recognized by all 
jmrists, that the right of eminent domain in- 
heres in, and is a part of, the powers belong- 
ing to sovereignty. The constitution has ^- 
pressly delegated to congress the ,^ower to 
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establish post offices and post routes. This 
necessarily includes the right and power to 
accLuire sites for post offices. Having this 
power, is there any limitation upon the power 
of the United States as a sovereignty, in the 
mode of acquiring title? It seems to us there 
is not, and that as an incident of its sover- 
eignty it may acquire title by its own appro- 
priation, being governed in the exercise of 
this power by the provision we have quoted 
from article 5, of the amendments to the con- 
stitution. It is clear that contingencies are 
possible in which" this is the only mode in 
which the federal government could be en- 
abled to perform its functions within the 
states. Suppose, for instance, that the state 
of Ohio should forbid the acquisition of prop- 
eity for a post office in Cincinnati, or for the 
establishment of the necessary custom-houses, 
arsenals, or court-houses, would the federal 
government be powerless? If so, it would be 
practically excluded, from Ohio, in its most 
important functions. It seems to us its right 
to appropriate private property, for its publip 
uses, is clear. The use alleged in the peti- 
tion is of the class expressly provided for in 
the constitution. It is claimed, however, that 
this is not a public use, and the views of 
Judge Woodbuiy, in West River Bridge Co. 
V- D'ix, 6 How. [47 U. S.] 507, was cited. 
They were given in arguendo in his dissenting 
opinion on a pomt that did not arise in the 
ease. He says:*, "But when we go to other 
public uses, not so urgent, not connected with 
precise localities, not difficult to be provided 
for without this power of eminent domain, 
and in places where it would be only conven- 
ient but not necessary, I entertain strong 
doubts of its applicability. Who ever heard 
of laws to condemn private property for pub- 
lic use, for a marine hospital or prison? So 
a custom-house is a public use for the gener- 
al government, and a court-house or jail for a 
state. But it would be difficult to find pre- 
cedent or argument to justify taking private 
property, without consent, to erect them on, 
though appropriate for the pm-pose." 

This doubt expressed by Judge Woodbury is 
certainly not warranted by the later authori- 
ties, and practice of the geneiul and state gov- 
ernments. The laws of Ohio, of frequent ap- 
plication, provide for condemnation of lands 
for school-houses, jails, and other such public 
purposes, and the acts of congress cited in ar-r 
gument, provide for condemnation of sites for 
custom-houses and post offices. Those of Bos- 
ton, Chicago, and St. Louis, now in process 
of constniction, were acquired in that way. 
Cooley, Const. Lim. p. 533, 33 Vt. 271. The 
learned judge seems to confound public use 
with the necessity for the appropriation. Of 
the latter the legislature is the sole judge. 
There are few uses that can be conceived of 
more public thau that of a post office, to the 
citizens of Cincinnati, and those of the whole 
country in communication with them, than 
the post office proposed to be erected. So the 
business ^of the courts to be provided for is 



of the greatest interest to the public. Six- 
teen hundred cases in bankruptcy, pending and 
disposed of in the district court of this dis- 
trict, affect every business interest of its cit- 
izens. 

We have not overlooked the decisions in 3, 
9, and 13 Howard, and 6 McLean, referred to 
by counsel for the defense. The first three 
decide that the right of eminent domain In 
land, between high and low water mark, is 
in the state exclusively, and the latter relates 
to the power of the state government For 
general public uses the power of eminent do- 
main exists with the state which, under our 
form of government, has conti'ol over such 
uses. Judge Cooley states the principle in his 
work on Constitutional Limitations {page 
525): As under the peculiar American sys- 
tem the protection and regidation of private 
right, privileges, and immunities in general 
property pertain to the state governments, 
and those governments are expected to make 
provision foi those conveniences and necessi- 
ties which are usually provided for their cit- 
izens through exercise of the right of eminent 
domain, the right itself, it would seem, must 
pertain to those governments, also, rather 
than to the government of the nation; and 
such has been the decision of the courts. So 
far, however, as it may be necessary to ap- 
propriate lands or other property for its own 
purposes, as for forts, lighthouses, military 
posts, or roads and the like, the general gov- 
ernment may still exercise the right within 
the states, and for the same reasons on which 
the right rests in any ease, viz., the absolute 
necessity that the means in the government 
for performing its functions and perpetuating 
its existence, should not be subject to be con- 
trolled or defeated by the want of consent of 
private parties oi of any other authority." 
But it is said that no law has been passed by 
the general assembly authorizing the exercise 
of this right by the United States. It may 
be doubtful whether the state can impose any 
limitation upon the mode by which the Unit- 
ed States' may acquire title, but in this in- 
stance the act of April 20, 1872 (69 Ohio 
Laws, p. 81), not only does not prohibit, but 
authorizes the acquisition by this mode. The 
first section grants the consent of the state to 
the purchase, and the fourth section vests ju- 
risdiction when the L^nited States shall have 
acquired the title to the land, by purchase, 
grant, or by lawful appropriation under the 
right of eminent domain. The act of Febru- 
aiy 15, 1873 (70 Ohio Laws, p. 36), provides 
a mode of px'oceeding in its own courts for 
appropriation of land by the United States, 
and vests jurisdiction therein in the probate 
court. 

It is further said that congress has not au- 
thorized, in this case, the condemnation of 
private property. We recognize the fact 
that the condemnation of private property is 
in derogation of common right, and accept 
the rule as stated by the court in New York 
& H. R. Co. v. Kip, 46 N. Y. 546, that the 
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grant of power is not to l>e extenaed by im- 
plication, and the act conferring it must be 
strictly complied with; but the laws grant- 
ing it are not to be construed so strictly and 
literally as to defeat their object Applying 
these principles of construction to the acts 
of congress providing for the erection of a 
post oflace in Cincinnati, what was their ob- 
ject? Was it to provide for the acquisition 
of property in a particular mode or to au- 
thorize it generally? The several acts, being 
in pari materia, must be construed together. 
The fii-st act of March 12, 1872 (17 Sess. 
Laws, p. 39), simply authorizes the secre- 
tary of the treasury to purchase a suitable 
site for the erection of a building, for the ac- 
commodation of the United States courts. 
It is conceded that the term "purchase" tech- 
nically includes tlie acquisition of title hj 
condemnation, and must be so , construed 
when the terms of the law recognize that 
mode of acquisition. The subsequent act of 
Juue 10, 1872 (17 Stat. pp. 352, 353), clearly 
adopts the technical meaning of the term 
"purchase." It provides the necessary funds 
"for the purchase at private sale or by con- 
demnation." From these statutes, taken to- 
gether, it must clearly appear that congress 
has authorized the taking of private property, 
for the purpose of the public buildings named, 
by the process of condemnation in the ex- 
ercise of the light of eminent domain vested 
in the federal government 

It is further claimed that the laws of the 
United States provide no rules of practice or 
mode of proceeding for the condemnation of 
private property for public use. The neces- 
sity for such provision is conceded. By the 
fifth section of the act regulating the practice 
in the federal courts, approved June 1, 1872 
(17 Stat 197), it is provided: "That the prac- 
tice, ple.ading, and forms and modes of pro- 
ceeding in other than equity and admiralty 
causes, in the circuit and district courts of 
the United States, shall conform, as near as 
may be, to the practice, pleading, and forms 
and modes of proceeding existing at the time, 
in like causes, in the courts of record of the 
state within which such circuit or district 
courts are held." The laws of Ohio prescribe 
the mode of proceeding for the cbndemnation 
of private propeity on the part of the state 
for its public works, and on the part of munic- 
ipal and private corporations for various pub- 
lic uses, and by act of February l5, 1873,— 
the legislature of the state (70 Ohio Laws, 
p. 36),— a mode of proceeding in its courts is 
provided for Ihe condemnation of lands for 
public buildings by the United States, where 
the previous consent of the legislature shall 
have been obtained therefor. By virtue of 
the 5th section of the act of congress above 
referred to, this act of the legislature of Ohio 
is made a nile of practice and proceeding in 
like causes in this court, not as a law of 
Ohio, but as a law of the United States. It 
is as much a rule of procedure for this court 
as the Code of Ohio, prescribing the pleading 



and practice in cases at common law, or as 
the laws prescribing the forms and modes of 
civil process, in the courts of the state. This 
law provides for the iiiing of a petition set- 
ting forth, among other things, the authority 
for the condemnation, tlie selection, and de- 
scription of- the property to be condemned, 
and the names of persons claiming legal and 
equitable interests therein;- for the issuing 
and service of process against resident, and 
for publication of notice against non-resident 
owners; for the selection and impanneling of 
a juiy, their oath, and the proceeding upon 
trial, the payment of the compensation as- 
sessed and costs. The law carefully secures 
the rights of propeiiy owners, and provides 
every guard against unreasonable hardships 
of such compulsory appropriation of their 
property. 

It is further claimed that congress has con- 
ferred upon this court no jurisdiction to enter- 
tain and tiy this case. The right of eminent 
domain existing in the United States, the au- 
thority for making the condemnation having 
been granted by congress, and a mode of pro- 
cedure existing for making it, we think ju- 
risdiction is vested in this court to entertain 
and conduct it. Section U of the judiciary 
act of 1789 (1 Stat 78) provides, that "the 
circuit court shall have " original cognizance 
concm'rent with the courts of the several 
states, of all suits of a civil nature at com- 
mon law . . . when the matter in dispute 
exceeds, exclusive of costs, the sum or value 
of five hundred dollars, and the United 
States are plaintiffs." 

The definition of a -"suit" by text- writers is 
very comprehensive. But our supreme court 
has repeatedly construed the term. In Par- 
sons V. Bedford, 3 Pet [28 U. S.] 747, "suits 
at common law" are construed to be proceed- 
ings in which legal rights are to be ascer- 
tained and determined, as distinguished from 
equity and admiralty proceedings. This is 
the case whether the rights are created and 
proceedings prescribed by statute, or exist 
at common law. Ex parte Biddle [supraj. 
In Cohens v. Virginia, 6 Wheat [19 U. S.] 
264, Chief .Tustice Marshall says: "What is 
a suit? We understand it to be the pursuit 
of some claim, demand, or request. In law 
language it is the prosecution of some de- 
mand in a court of justice." Although we 
are not aware that the term "suit," as used 
in the eleventh section of the judiciary act, 
has been passed upon by the supreme court, 
it has several times constmed the term as 
used in the 25th section. In Weston v. 
Charieston, 2 Pet. [27 U. S.] 4^9, it is ap> 
plied to a writ of prohibition; in Holmes 
V. Jennison, 14 Pet [39 U. S.] 540, to a 
proceeding in habeas cox-pus; and in West 
River Bridge Go. v. Dix [supra], which was 
a proceeding for condemnation of land for 
a school-house, under the laws of Vermont, 
no question seems to have been raised as 
to the jurisdiction of the supreme court, 
but it was acted upon as a suit. We know 
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of no reason for giving the%term "suit," as 
used in the 11th section, a different definition 
from that clearly established as to the term, 
in the 25th feection of the judiciary act. The 
distinction claimed by the counsel for the de- 
fendants, seems indeed arbitrary and unrea- 
sonable when we look into this case. It has 
all the essential forms, proceedings, and ob- 
jects of ordinary -suits at law. It has plead- 
ings, parties, issues, and process, a jury, trials, 
verdicts, and judgments, bills of exception, 
and writs of error, as other cases. It ascer- 
tains and adjudges damages, and awards ex- 
ecution. 

EMMONS, Circuit Judge, concurred in the 
opinion given by SWING, District Judge. 
The demurrers and motions to dismiss must 
be overruled. 

THE COURT having found upon a pre- 
liminary inquiry provided for by the statute 
of Ohio governing the proceeding that there 
exists a necessity for the appropriation— a 
legal right to make it— and that the United 
States was unable to agree with thfe prop- 
erty owners as to compensation, a motion 
was made, on behalf of numerous claimants, 
leaseholders, for longer or shorter terms, for 
a separate trial of the value of their sevei-al 
interests. 

Judge Whitman, Mr. Kittredge, Mr. Von 
Seggern, and Mr. E. M. Johnson, on behalf 
of the lessees, cited in support of the motion: 
Chase, St. 1475; Symonds v. City of Cincin- 
nati, 14 Ohio, 175; Cooper v. Williams, 4 
Ohio, 265; Bates v. Cooper, 5 Ohio, 115; 
Ellis V. Welch, 6 Mass. 251; Parks v. Bos- 
ton, 15 Pick. 203; Patterson v. City of Bos- 
ton, 20 Pick. 159; Giesy v. Cincinnati, W. & 
Z. R. Co., 4 Ohio St 300; Foote v. City of 
Cincinnati, 11 Ohio, 408; Tayl. Landl. & Ten. 
§ 519; 7 Wend. 210-215; 69 Ohio Laws, 88. 

Judge Taft claimed, on behalf of two of the 
owners in fee, that while the statute of Ohio, 
under which the proceeding was conducted, 
provided that there should be separate trial 
as to each parcel of property appropriated, 
it contemplates that the jury in their ver- 
dict should severally assess and determine 
damages to which the owner of each inter- 
est therein was entitled. 

The district attorney contended that the 
law governing the proceeding (69 Ohio Laws, 
88) reciuired that there should be but one 
trial as to each parcel, irrespective of the 
division of interest, and one verdict for the 
total damages. That the measure or com- 
pensation when the entire property was talc- 
en, being its fair market value in cash, the 
law did not charge the petitioner with the 
burden of controversies arising in its divi- 
sion among the parties in interest; but that, 
inasmuch as the mode provided by law (sec- 
tions 19 and 20) for apportioning this com- 
pensation among the owners of the differ- 
ent interests was inapplicable to the judi- 
ciary system of the United States, it woxild 



be both convenient and proper that the 
court, following the practice of the state law 
in condemnation of property by municipal 
corporations, should permit the value of the 
several interests to be shown on the trial, 
and to instruct the jury to asceitain and de- 
termine them in their verdict as parts of the 
total compensation to be paid by the gov- 
ernment 

SWING, District Judge, taking the motion 
under consideration, on a subsequent day 
overruled it, holding that the law allowed of 
separate trials as to separate parcels of 
property only, and not as to the separate in- 
terests therein; but that, where no contro- 
versy existed as to the title to such inter- 
ests, they could be separately presented to 
the juiy in such order as might be con- 
venient, and the jury would be instructed to 
return in their verdict the several amounts 
of the compensation to which each claimant 
would be entitled. 

Defendants fuither moved for a special 
venire for a juiy from Hamilton county, in 
which Cincinnati is situated, which THE 
COURT overruled, holding that such divi- 
sions of territoiy under the state government 
could not be taken into consideration in elect- 
ing and impanneling juries in the federal 
courts. Thereupon, on motion of both par- 
ties, a struck jury was ordered, and select- 
ed by mutual agreement, and the cause ad- 
journed for trial to November 3, 1873. 

The half square appropriated consisted of 
twenty-four separate parcels or lots, of 
which the district attorney selected a lot in 
the center of the square, and extending 
through to the alley in the rear, to begin 
with. The improvements thereon consisted 
of a new stone-front and an old building, 
both fronting on Fifth street, and a frame 
stable on Patterson alley. On the 5th of 
November the panel was completed and jury 
sworn, when the claims of the several per- 
sons interested were in order stated to the 
jury, beginning with the owner in fee, if. 
Bodman. The old brick buUding was oc- 
cupied by John A. Smith as a dry-goods 
store, under a lease from month to month. 
He <daimed as damages; 1. Loss of good- 
will. 2. Cost of removal of stock. 3. In- 
jury to stock in removing it. 4. Profits lost 
and expenses during suspension of business 
in changing to new location. 5. Increased 
rent he would have to' pay at another suit- 
able location. 6. The value of fixtures, con- 
sisting of shelving, counters, stools, desKs, 
show-cases, and glass show fronts,— amount- 
ing in aU to about $16,000. 

John B. Briggel, who occupied the first 
story of the stone-front, under a lease of 
four years, signed and sealed but not ac- 
knowledged. He obtained the lease after 
this property had been spoken of as a site 
for the post-oflace, and after he had taken 
possession. When he applied to F. Bodman 
for the lease, he stated that he wanted it so 
as to enable him to make claim against the 
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United States If it should appropriate the 
property, but agreed with Bodman that in 
the event of such appropriation the lease 
should he void as against him, and he would 
make no claims against him. In addition to 
■claims similar to those presented by Smith, 
he made further claim for the value of the 
unexpired term of his lease, amounting in all 
to about $21,000. 

Fox & Brothers occupied the second story 
of the stone-front house for a term, under a 
verbal lease, that the lease should be null 
ajid void in the event of the appropriation of 
the property by the United States. They 
were engaged in the manufacture of silver- 
ware, and had a furnace, benches, gas fix- 
tures, and plumbing, for which they claimed 
-compensation; they also claimed for the 
value of their unexpired term. 

H. H. Davis occupied the stable, under a 
lease for a term of years, duly executed and 
iicloiowledged, and claimed compensation for 
the value of the use of the stable, over and 
above the rents paid, and also the value of 
the building which he had himself erected. 
The stable was used in connection with a 
livery stable on the opposite side of the al- 
ley, for which use the lease was claimed to 
be very valuable. 

Lentz occupied the fourth story of the 
stone-front as a box-factory, and claimed 
value of his fixtures and of his tinexpired 
term. , His lease is suflaciently described in 
the charge of the court. 

After a large amount of testimony was 
given by Bodman, as to the value of the 
land and improvements, numerous witnesses 
were examined by the tenants severally, as 
to the damages claimed, as aforesaid, by 
them. This testimony was admitted subject 
to objections by the district attorney, and at 
the dose of the testimony by the claimants, 
he moved to exclude all evidence as to dam- 
ages demanded by the tenants, except such 
as related to the value of the unexpired 
term, and of store-fronts and shelving^. 

The district attorney and Assistant Dis- 
trict Attorney Richards insisted that the 
only i-ule of damages applicable in the case 
is that of the constitution, which provides: 
*'Nor shall private property be taken for pub- 
lie use without just compensation." Article 
5, Amendments. Statutes frequently increase 
this liability by including damages incident 
to and resulting to the owner from such 
taking. It is not the case here. The gov- 
ernment is only liable to make "just compen- 
sation" for the property taken. 

2. The rule of compensation, when the 
whole of a tract or lot of land is taken, is its 
fair market value at the time of taking. 
Dill. Mun. Corp. 417; Cooley, Const Lim. 
565; Giesy v. Cincinnati, W. & Z. R. Co., 4 
Ohio St. 331; Robb v. Maysville & Mt. S. T. 
Road Co., 3 Mete. (Ky.) 117. 

3. When a part of a tract or lot ohly is 
taken, a more complex rule is necessary in 
ascertainiDg the measure of just compensa- 



tion. Of this class of cases are the cases of 
Patterson v. Boston, 20 Pick. 162, 23 Pick. 
425; Giesy v. Cincinnati, W. & Z. R. Co., 4 
Ohio St 331. 

4. That the taking of the property by the 
United States is lawful, and in virtue of its 
transcendent right and title, and it is, there- 
fore, not liable for damages resulting from 
such taking, unless the law authorizing it so 
"provides- 5 Ohio St 573; Sedg. Dam. 565; 4 
Comst [4 N. Y.] 196; 4 Ohio St 583. 

5. That the damages for loss of good-will, 
loss of profit, and expenses during estimated 
period of suspension, and increased rents in 
another suitable location, are consequential, 
and so remote and uncertain as to be inca- 
pable of just computation. They are not al- 
lowable upon principle or authority. Schuyl- 
kill Nav. Co. V. Thdbum, 7 Serg. & R. 420; 
Henry v. Pittsburg & A. Bridge Co., 8 Watts 
& S. 85; Searl v. Lackawanna «& B. R. Co., 
33 Pa. St .63; Hatch v. Vermont Cent. R. 
Co., 25 Vt 67; Burbridge v. New Albany & 
S. R. Co., 9 Ind. 546; 2 Barn. & Adol. 198; 
22 E. C. L. 91. 

6. As to costs of removal: The claimants 
being bound by the conditions of their re- 
spective leases to remove their property at 
the end of their terms, the act of appropria- 
tion only changes the time when the removal 
should take place, but does not occasion the 
obligation to remove, and that, therefore, the 
government is not justly chargeable with the 
losses consequent upon removal, but is only 
liable for the value of the right to remain or 
of the occupancy for the imexpired term of 
the lease. 

As to the value of the store-fixtures attach- 
ed to the building and becoming a part of 
the property of the landlord, as a part of the 
realty upon the tenants leaving them without 
removing them, the district attorney waived 
any question and assented that, if the tenant 
desired to leave them, the government should 
be charged with their value as for property 
appropriated. 

Judge Mallon, on behaK of the tenants, In- 
sisted that the government was not only 
liable for the value of the property, but aU 
losses to the owner resulting from its taking 
it. He cited Foote v. City of Cincinnati, 11 
Ohio, 408; Robb v. Maysville & Mt S. T, 
Road Co., 3 Mete. (Ky.) 117, In the loss to 
be compensated for was good-will and fix- 
tures. Hathaway v. Bennett 10 N. Y. lOS; 
Sedg. Dam. 664, 665; St John v. New York, 
6 Duer, 319; 9 Q. B. 443; 1 Q. B. 98; Mc- 
Arthur y. Kelly, 5 Ohio, 140. 

Mr. Kittredge, in behalf of tenants, contend- 
ed that the state law did not affect the liabil- 
ity of the government, but that compensa- 
tion under the constitution must be an equiva- 
lent for the whole loss sustained by the prop- 
erty owner. Alton & S. R. Co. v. Carpenter, 
14 111. 190; White v. Charlotte & S. C. R. 
Co., 6 Rich. liaw, 47, He is entitled to the 
full value of the property to him, for the 
uses he makes of it or for those to which It 
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is best adapted (Brown v. Providence, W. & 
B. R. Co., 5 Gray, 35; Lincoln v. Saratoga & 
S. R. Co., 23 Wend. 425), and for good-will 
(2 Thrust & Couls, 58), and for loss of time 
and expenses of removal (Patterson v- Bos- 
ton, 20 Pick. 162, 23 Pick. 425). 

SWING, District Judge, disposing of the 
motion, held that all testimony as to good- 
will, loss of custom by failure to find another 
place, of depreciation of stock during suspen-' 
sion of business, loss of sales by removal to 
less favorable location, and of the value of 
movable property not attached to the prem- 
ises, was incompetent and must be excluded 
from the consideration of the jury; that these 
items were not elements of damages for 
which the claimants were entitled to com- 
pensation. He distinguished between the 
case of Pattei'son v. Boston and this case; 
that was an appropriation under the law of 
>Iassaehusetts for a part of the premises, 
where the mode of ascertaining compensation 
was necessarily indirect, difficult, and com- 
plicated. In that case there was permanent 
occupation of part, and temporary distm'b- 
anee of the possession of the balance of the 
premises, and the consideration of the items 
of damages then allowed would seem to be 
the best attainable mode of reaching a fair 
estimate of the value of the right appropria- 
tion. In this ease the whole property is 
taken. It has a market value, as a subject of 
ordinary commerce that can be directly 
shown by testinony. The rule of ascertain- 
ing compensation in such cases, recognized 
by the authorities, is simple: What is the 
fair, full market value of the property in 
cash? The payment of this market value is 
compensation. 

THE COURT reserved the question as to 
the expense and damage to personal property 
in removing it, for instruction thereon in his 
final chai*ge to the jury. 

[There were verdicts in these cases in favor of 
the United States, upon which tlie court ren- 
dered judgments, and adjudged that writs of 
possession issue, requiring the marshal to re- 
move the defendants from the premises, and to 
place the United States in possession. Case 
No. 15,441a. From this judgment Mary R, 
Kohl and others sued out a writ of error in the 
supreme court. The judgments were affirmed. 
91 U. S. 367.] 



Case Wo. 15,441a. 

UNITED STATES v. INLOTS. 

[2 Am. Law Kec. 577.] 

Circuit Court, S. D, Ohio. 1873.1 

Eminent Domain — JEfpFECT of Taking Lbaskd 
Property — Rights of Landlord and Tenants 
— Rule as to Compensation — Constbcction of 
Leases— Parol Evidence— Ohio Statutes. 

[1. Under the Ohio statute relating to the con- 
demnation of lands, which requires that all 
parties having any interest therein shall be made 
parties, and that their rights shall be adjudged 
in the proceedings, the taking of lands which 

1 [Affirmed in 91 U. S. 367.] 



are subject to an unexpired lease, or in which 
interests are held by contract with the owner, 
puts an end to all tlie rights and obligations as 
between the parties. But the rights of the par- 
ties must be determined by the legal effect of 
their leases or contracts as they stand at the 
time of condemnation.] 

[2. Where, after the expiration of a five- 
years lease, the tenant sought a renewal there- 
of, but this was refused on the ground that the 
property would probably be taken by the United 
States for public use, and the tenant was there- 
upon allowed to remain in possession without 
any definite understanding, held, that he could 
uot be regarded as having entered upon a new 
term of five years, or even for a single year, 
and hence, on the condemnation of the property, 
was not entitled tO compensation for any unex- 
pired term under the lease.] 

[3. An agreement for renting property for less- 
llian three years, with a clause declaring that 
the agreement shail be null and void in case the 
premises are condemned for public use, ceases 
and determines when such condemnation takes 
place; and the tenant has no right, as against 
his landlord, to hold the property thereafter.] 

[4. Whei'e a party claimed a right in prem- 
ises which were being condemned for the use 
of the United Staxes by virtue of a lease not 
executed with the formalities required by law, 
hchi, that it was competent to show that he went 
into possession under the instrument, with a 
parol agreement that he would claim no right 
under it as against Jiis lessor, but that it was 
to be used only as the foundation of a claim 
against the United States in case the property 
were condemned.] 

[5. The Ohio statute prescribing the formali- 
ties required in the execution of deeds, mort- 
gages, leases, etc., contains a proviso that noth- 
ing therein shall affect a lease for a term not ex- 
ceeding three years. Held that, where a tenant 
went into possession under a paper not exe- 
cuted with the required formalities, but which 
merely recited a verbal lease for a term of five 
years, such lease could not be considered as a 
valid lease for tnree years, but was wholly 
void. Richardson v. Bates, 8 Ohio St. 257, 
followed.] 

[6. Where property in Ohio was condemned by 
the United States for'pubhc use, the whole of 
the property being taken, held, that the measure 
of compensation, both under the constitution of 
the United States and the laws and decisions of 
Ohio, was- the fair market value at the time of 
condemnation, not as ascertainable in cases of 
forced sale, but as upon a sale by the owners 
themselves. But it seems that, if the con- 
demnation take place during a temporary depres- 
sion due to a stringency in the money market,, 
the value may be estimated as of the period im- 
mediately preceding such depression.] 

[7. The rule that where part of certain prop- 
erty is condemned damages must be given not 
only for the land taken but for the injury to that 
not taken by reason of the severance, is inap- 
plicable to a case where a livery stable keeper 
owned stables, etc., on one side of an alley, and 
leased a building on the opposite side for use 
in connection with his business, and the leased 
property was condemned. In such case, only 
the value of the lease can be a'svarded to him.] 

[8. Where leased property is condemned, the 
lessee is entitled to so much out of the market 
value of the property as his unexpired term is 
fairly worth, over and above the amount of rent 
he is bound to pay.] 

[This was a proceeding brought by the 
United States to condemn certain lots in 
Cincinnati, Ohio, for use as the site of a 
public building. The case was heretofore 
heard on demurrers to the petition, and on 
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motion to dismiss the same. Case No. 15,- 
441.] 

SWING, District Judge (charging juiy). 
After the patience -with' which you have lis- 
tened to the testimony in the case, and to the 
arguments of counsel, it only remains for 
the court now to give you the rules of law 
which shall govern you in your examination 
of this testimony, for the purpose of enabling 
you to arrive at correct conclusions as to the 
rights of the several parties in the case. In 
this particular branch of the case submitted 
to you now, there are seven different claim- 
ants for compensation and damages, upon 
each of whose claims you will be required to 
pass. First is that of Mr. Bodman, who 
claims compensation for fee; second, that of 
J. A. Smith, J. B. Brigel, Fox Brothers, John 
Lentz, Hiram B, Davis, and Wringerman. 
The last six claim an interest in the prop- 
erty as lessees. The claim of the owner in 
fee is for the value of the ground and build- 
ings; that of the lessees for the value of their 
unexpired terms, for improvements made to 
the buildings, for fixtures constructed for 
the pm-pose of their business or trade, for 
movable articles or property used by them in 
their business and for damages they have 
sustained by reason of being compelled to 
move from the premises. Embraced in this 
latter claim is the cost of removal, damages 
sustained in business, for depreciation in the 
value of stock, for loss of goodwill, and the 
difference in the rents paid by them for the 
premises they now occupy, and those they 
will be able to get. These are the respective 
claims of the several parties against the 
government The government claims that 
it is liable only for the value of the property 
taken as an entirety; and the jury, by their 
verdict, must apportion to the several claim^ 
ants the value of their several interests 
therein. On behalf of the owners in fee it 
is insisted that the lessees have no legal 
ownership, or right to any portion or inter- 
est in said property, and that, as to some of 
them, they have no leases or contracts for 
the occupancy of said premises. As to those 
that have leases, it is said they are void, be- 
cause some of them are not in conformity 
with the statutes of Ohio, and because oth- 
ers contain an express proviso that if the 
property is taken by the government, they 
shall be null and void; and, further, that the 
appropriation of the property by the govern- 
ment terminates all rights that' previously 
existed, growing out of said contracts or 
leases, if any there should have been. 

As to the effect of the condemnation of 
property upon the relation of landlord and 
tenant, upon the authorities abstractly, there 
may be some doubt. In the case of Folts v. 
Huntley, 7 Wend. 215, it was held by the 
supreme court of New York that an appro- 
priation did not relieve the tenant from the 
payment of rent and performance of cove- 
nants. And such was the ruling of the su- 



preme court of Ohio in the case of Foote v» 
City of Cincinnati, 11 Ohio, ■ 411. It may 
not be an eviction by title paramount, and 
yet it is the assertion of a right by the gov- 
ernment to the property as against both 
landlord and tenant, by which the landlord 
is deprived of all control of the property^ 
and by which the .tenant is turned out of the 
possession thereof; and it becomes imlawful 
for the landlord to in anywise control the 
premises, or for the tenant to further occupy 
them, and he cannot, therefore, enjoy the 
consideration of his covenant. And it is 
said by the supreme court in Siebem y. Nich- 
olson, 13 Wall. [80 U. S.] 156: "\\Tienever 
the property was lost to the owner by the 
paraniount act of the state, which neither 
party anticipated, both are put an end to." 
And it is said by Kent, in the third volume 
of his Commentaries (page 463), that "the 
obligation of a tenant to pay rent ceases 
when the consideration ceases, and which 
was the enjoyment of the land." And Tay- 
lor, in his Landlord and Tenant (page 3S3), 
says: "If, therefore, a lot of lsin.6. or other 
premises under lease is required to be taken 
for city or other public improvements, the 
lease, upon confirmation of the report, becomes 
void." Without attempting to analyze the 
nice distinctions which some of the books have 
taken in regard to the effect of eviction imder 
titleparamountupon the covenants of a lease, 
we may say that much of the reasoning of 
the authorities which hold that it has not 
the effect to discharge the tenant from the 
payment of rent is based upon the fact that 
only a portion of the property had been 
taken; and yet there are two cases cited, 
one from New York and the other in 
Ohio, in which all the interests of the ten- 
ants were taken and appropriated. With- 
out attempting to decide whether this would 
come within the reasoning as applicable to 
evictions by title paramount, or the discharge 
of a party from the doing an act which it 
was lawful fdr him to do at the time he 
agreed to do it, and which afterward became 
unlawful, we may say in this proceeding 
that our statute requires that the names of 
the owners and of all persons having any 
interest, legal or equitable, in the property, 
shall be set forth in the petition, and the 
owner or owners shall be summoned. Un- 
der this statute all these parties have been 
brought before the court. The court has 
jurisdiction of them, and they have consent- 
ed that their rights may be fixed and ad- 
judged by this tribunal. Whatever, thei'e- 
fore, might be the legal effect of an appro- 
priation upon the relation of landlord .^nd 
tenant, and upon the covenants of the lease, 
the effect of the verdict of the jury in deter- 
mining their several rights, and the judgment 
of the coiurt upon the verdict, must of ne- 
cessity put an end to these so far as it re- 
lates to any future rights or obligations aris- 
ing out of the contracts as between landlord 
and tenants. But the present rights of the 
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parties, we think, must "be determined by the 
legal efiGect of their leases as tbey now 
stand. 

These leases are of two characters— writ- 
ten and unwritten. The first section of the 
statute of Ohio in regard to deeds and mort- 
gages requires that the instrument by which 
lands shall be conveyed ov otherwise afCeet- 
■ed or incumbered shaU be signed and sealed 
by the grantors, etc., and the signing and 
sealing properly acknowledged. It is admit- 
ted by the parties in this case that but one 
lease is in conformity with this section of the 
statute. The ninth section of the statute 
provides that nothing in the act shall affect 
-any lease of school or ministerial lands for 
any term not exceeding ten years, or of any 
other lands not exceeding three years, or to 
require such lease to be attested, acknowl-. 
edged, or recorded; so that, if there be in 
this case any lease for a term not exceeding 
three years, it is not required to be signed, 
acknowledged, attested and recorded. 

The lease of Mr. Davis is the only one exe- 
cuted in accordance with the provisions of the 
:first section of this statute. What is the legal 
effect of leases not executed according to 
the terms of the statute? It is contended by 
Mr. Bodman that there was no verbal or 
written agreement with two of these tenants; 
that they are simply remaining there as ten- 
ants at wni, or tenants by sufferance. I 
speak of Mr. Smith and Mr. Wringerman. 
If there is no agreement existing between 
Mr. Bodman and Mr. Smith for the use and 
-occupancy of these premises for any particu- 
lar length of time, he has no term in this 
■estate. So with Mr. Wringerman. There 
has been nothing that I remember brought 
before this jury of a definite character (but 
'Of this the jury must be the judges) in regard 
to the time, as proven before them, when 
Mr, Wringerman commenced the use and oc- 
<;upancy of these premises, what the orig- 
inal contract was and when it ended, and if 
he entered upon a new term. If, originally, 
he had been a tenant for one year, and had 
been permitted by the landlord to enter upon 
■a. second year, he would have been entitled 
to the tenancy from year to year. 

And so with Mr. Smith. If you find from 
the testimony in- these cases that there was 
a definite agreement between the parties, 
originally, that the tenants should have it 
for one year, beginning with a certain day 
and ending with a certain day, then, if they 
were permitted to enter upon the second 
year, they would be entitled to hold till the 
expiration of that year. In the case of jMt. 
Smith it is admitted that he entered upon 
the possession of the premises in 1858, and 
remaining in them tiU 1867. When he made 
a contract with Mr. Bodman for a term of 
five years, at the close of that term he en- 
<3eavored to secure from Mr, Bodman a lease 
for another term, but that Mr. Bodman de- 
<;lined to give it, and that he remained there 
without any agreement as to a certain length 



of time in which he should continue in pos- 
session of the premises; that he had spoken 
to Mr. Bodman several times about it, and 
that Mr. Bodman, taking into consideration 
the uncertainty of his being able to hold the 
property, supposing it might be appropriated 
by the government for public buildings, 'de- 
clined to encumber his property with any 
agreement or lease whatever, but that the 
tenant remained there simply to await events 
that might follow. He could not be said 
to have entered upon a new term of five 
years or of a single year. He therefore had 
no right whatever in the term, so far as the 
lease was concerned. 

So far as the Fox Brothers' lease is con- 
cerned, that would be good under the statute 
of Ohio if it had merely been a verbal one, 
for it is for a period of not exceeding three 
years. But you must take tliis contract as it 
reads, and determine the rights of these par- 
ties by giving to each and every part of the 
contract fuU force and effect 'l''he agree- 
ment between these parties contains a clause 
that it should be null and void in case the 
goverjoment of the United States or the state 
of Ohio should condemn the property for pub- 
lic use. It may be said to be a proviso, and, 
strictly and technically speaking, we may 
not give to the proviso the same force and 
effect that we would to a condition. Still, 
taking this paper as it reads, it is free from 
ambiguity, and expresses clearly the inten- 
tion and agreement of the parties that it 
should be null and void in case the property 
should be condemned for the use of the gov- 
ernment of the United States oi; for the state 
government. Therefore, as far as this lease 
is concerned, it in nowise, as against Mr. 
Bodman, gives any claim or right to hold this 
property beyond the period at which it was 
condemned, either for the use of the United 
States or for the state. If he had rented it 
from year to year, and the party had occu- 
pied it the first year, and had entered upon 
the second year, he might be entitled to hold 
it to the close of the year. But it is not of 
that character. It is a renting for an entire 
term of three years, and, so far as this con- 
tract is concerned, it must expire at the time 
of the condemnation of the property. 

So far as the lease of Mr. Brigel is concern- 
ed, that, in the opinion of the court, occu- 
pies no better position than the lease of Fox 
Brothers. While it is true that this lease is 
more formal than that of Mr. Fox, still it is 
not in accordance with the statute of Ohio, 
except the attestation and signing; and be- 
sides this, while I recognize very fuUy that 
an instrument can not be explained or con- 
tradicted by parol evidence, still you may 
always show by parol evidence the circum- 
stances under which the instrument was ex- 
ecuted. The supreme court of the United 
States says that it becomes the duty of the 
court and jury, in endeavoring to imderstand 
and determine the proper character of a pa- 
per, and the rights of parties growing out of 
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it, that tliey should be placed precisely In the 
condition that the parties were at the time the 
paper was executed. This enables us to bet- 
ter determine the rights of the parties. Now, 
if the testimony in the ease showed that air. 
Brigel went into possession of this property 
prior to the execution of this instrument, and 
that after he had been in possession for some 
time he had applied for a lease, and it had 
been refused him; or if he had entered into 
possession without a lease, and afterward 
applied to Mr. Bodman for one, and agreed 
with Mr. Bodman that the only use for which 
he wished that paper was that he might use 
it, as against the United States in case this 
property was condemned; that he would make 
no claim whatever against Mr. Bodman for 
any rights under or growing out of it, Mr. 
Bodman is not in law bound for the use of 
this property by Mr. Brigel. 

That leaves but a single lease, namely, that 
of Mr. Lentz, respecting which I have more 
difficulty^ and the ruling I shall make in re- 
gard to it is one of which I have some doubt. 
The paper is not signed at all. It merely re- 
cites that a verbal lease has been made foi 
five years. Now, a verbal lease for five yeai*s 
is certainly not in conformity with the stat- 
ute. The difficulty grows out of this state 
of facts. It is a verbal contract The party 
is put in possession under and by virtue of 
its terms; the possession is referable solely 
to it. Whether, under the statute of frauds, 
nossession of property taken by virtue of a 
lease takes it out of the statute which re- 
quires that all instruments for the encum- 
brance of property, or for any interest there- 
in shall be in writing, or not, is not deter- 
mined. I am forced, however, to submit to 
a decision of the supreme court of Ohio. The 
federal courts in all cases touching the valid- 
ity and construction of statutes relating to 
realty must be governed and controlled by the 
construction given such by the supreme court 
of the state. This case comes within the de- 
cision in the case of Richardson v. Bates, 8 
Ohio St. 257, which holds such a lease to be 
void. 

Mr. J. G. Douglas: I would ask the comt, 
in tliat case, whether the lease is not a lease 
for three years, and if he should not be paid 
for a three-year lease as one outside the stat- 
ute? 

COURT: In my examination of the case I 
tiied to treat it as such. If the lease had 
been for three years, I should, undoubtedly, 
hold it good. But the lease is for five years, 
and, although the party went into possession 
under a verbal lease, if he is to derive any 
benefit from the lease whatever he must de- 
rive it according to the terms of the contract 
itself. If he has made a lease for five years, 
I do not think it is in the power of the court, 
and I do not think the law would justify me 
in saying that, so far as it was a lease for 
five years, it was null and void, yet hold it 
good for three years; it would be a change 
of contract, a change of obligation of the par- 



ties, which I do not think we can do. The- 
lease of Mr. Davis is in conformity with the 
statute. 

But disposing of the question of leases does- 
not dispose of all questions of the rights of 
these various parties under them as against 
the government, or in relation to the improve- 
ments in fronts, or as to fixtures or other 
items which I reserve till I come to another 
part of the case. 

"We come next to a very important question 
in this case, and that is the rule of damages- 
or compensation as applied to the owner in 
fee, and also to the lessees as to any rights 
they may have against the government or 
against Mr. Bodman. Without going fuUy 
over the arguments of the learned counsel, — 
for I cannot command the time to do so, — ^I 
will say the language of the constitution of 
the United States is: "Nor shall private prop- 
erty be tak^i for public use without just com- 
pensation." The language of the old con- 
stitution of the state of Ohio was: "Private- 
property ought and shall ever be held invio- 
late, but also subservient to the public wel- 
fare, provided a compensation in money be 
made to the owner." [Const. 1802, art 8, § 
4.] The language of the new constitution 
is: "Private property shall ever be held in- 
violate, but subservient to the public jvel- 
fare. When taken in time of war, or other 
public exigency imperatively requiring its im- 
mediate seizure, or for the purpose of mak- 
ing or repairing roads, which shall be open 
to the public, witbout charge, a compensation 
shall be made to the owner in money, and in 
all other cases where private property shall 
be taken for public use, a compensation there- 
for shall first be^ made in money, or first se- 
cured by a deposit of money, and such com-^ 
pensation shall be assessed by a jury, without 
deduction for benefits to any property of the 
owner." [Const 1851, art. 1, § 19.] In dis- 
cussing the clause of the federal constitutioiL 
in the case of Chesapeake & O. Canal Co. v. 
Key [Case No. 2,649], Judge Cranch saysr 
"Just compensation means a compensation 
which would be just in regard to the public, 
as well as in regard to the individual," And 
in the case of Calder v. Bull, 3 Dall. [3 U. 
S.] 386, Judge Patterson Kiys: "Highways- 
are run through private grounds; fortifica- 
tions, light-houses, and other public edifices 
are necessarily sometimes built upon the soil 
owned by individuals. In such and similai*- 
cases, if the owner should refuse voluntarily- 
to accommodate the public, they must be con- 
strained, as far as the public necessity re- 
quires, and justice is done by allowing them 
a reasonable equivalent." Also, in Goodin v.. 
Cincinnati &. W. Canal Co., 18 Ohio St 169, 
Judge Welsh says: "The ttue value of any- 
thing is what it is worth when applied to its 
• legitimate us,e, its best and most valuable- 
use, and not for any special or inappropriate 
use." 

Judge Cooley, on Constitutional Limitations 
(page 565), says: "If the whole of a man's- 
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estate is taken, there can be little difficulty 
in fixing upon the measure of compensation; 
for it is apparent tbat, in sucli a case, he 
ought to have the whole market value of his 
premises, and he can not reasonahly demand 
more. The question is reduced to one of 
market value, to be determined upon the tes- 
timony of those who have knowledge upon 
the subject, or whose business or experience 
entitles their opinions* to weight. It may 
be that in such a ease the market value may 
not seem to the owner an adequate compen- 
sation; for he may have reasons peculiar to 
himself, springing from associations, or oth- 
er causes, which may make him unwilling 
to part with the property on the estimates 
of his neighbors; but such reasons are in- 
capable of being taken into account in legal 
proceedings, where the question is one of 
compensation in money, inasmuch as it is 
manifestly impossible to measure them by 
any standard of pecuniary value." In the 
case of Giesy v. Cincinnati, W. & Z. E. Co., 
4 Ohio St. 331, Judge Ranney says: "Wheth- 
er property is appropriated directly by the 
public or through the intervention of a cor- 
poration, the- owner is entitled to receive its 
fair market value at the time it is taken,— as 
much as he might fairly expect to be able 
to sell it to others for if it was not taken, — 
and this amount is not to be increased fi'om 
the necessity of the public or the corporation 
to have it on the one hand, nor diminished 
from any necessity of the owner to dispose 
of it on the other. It is to be valued pre- 
cisely as it would be appraised for sale upon 
execution, or by an executor or guardian, 
and without any regard to the external 
causes that may have conlj-ibuted to make 
up its present value." And Judge Dillon, in 
his "Municipal Corporations" (page 487), 
says: "He is entitled to the fair and full 
market or pecuniary value of the property 
at the time it is appropriated, but no more." 
We might go -through a number of the au- 
thorities upon these propositions, but the 
substance of all of them would be the same. 
In view of the provisions of the constitution 
of the United States, and of the state of 
Ohio, and the authorities, I think that just 
compensation, or the compensation to which 
the owner of private property, when taken 
for public use, is entitled, is its full and fair 
market value at the time of its being taken; 
and this market value is not to be ascer- 
tained by what it would bring at a forced 
sale, but what it would bring fairly, for any 
and all purposes, if the owners themselves 
should ofeer it for sale. This value is not to 
be diminished because the owner may be 
compelled to part with his title to the gov- 
ernment, nor increased because the United 
States may be desirous of making the pur- 
chase; and in this particular case the value 
is not to be increased because of the amount 
of the appropriation made by congress, and 
the guarantee fund for the purchase of this 
site; neither, on the other hand, is it to be 



diminished because of the insufficiency of ap- 
propriation for the purchase of the site. In 
ascertaining its value you are to take the 
testimony of the witnesses, and all the facts 
that have been proven in the case. You are 
to take, in connection with that, your own 
knowledge as to the locality of these prem- 
ises, as to their surroundings, as to the na- 
ture and character of them as ascertained by 
actual view upon the premises. And, in de- 
termining what weight the testimony of the 
witnesses shall have, you are to take into 
consideration, as has well been said, the tes- 
timony both for the government and for the 
claimants, the opportunities of knowledge 
the witnesses have had of the subject upon 
which they have spoken; whether they are 
conversant with the city of Cincinnati, with 
all the elements that go to make up the value 
of this particular piece of property; and tak- 
ing into consideration all the facts, you may 
look to the reasons which ,the witnesses both 
for the government and claimants have giv- 
en, and ascertain whether the conclusions 
which they have arrived at, and to which 
they have testified to the jury, are supported 
by the reasons which they assigned as lead- 
ing them to such conclusions. You are to 
take all this into consideration, and then 
you are to test it again by the knowledge 
which you yourselves have been permitted 
by the court to derive from inspection of the 
locality of these buildings," from the charac- 
ter of these structures, from the locality of 
the ground, and the general purposes which 
you, as juroi-s of Cincinnati, from this testi- 
mony, and from your own knowledge, know 
that this property is adapted to. You are to 
take all these things into consideration, and 
when you have gone through with it all, 
and arrived at your conclusions, you are to 
give to these parties, as I said before, the 
full and fair market value at the time of tak- 
ing—at this present time— and considering 
the uses to which it can be most profitably 
appropriated, you will give to the parties 
what it would fairly bring for any and all 
of such purposes, if the owners themselves 
were to-day to put it upon the market for 
sale. I say, "at the time of taking," but 
in the examination of witnesses it was ad- 
mitted that the jury might take into consid- 
eration what it would have brought in ease 
it had been offered for sale two or three 
months ago. 

Mr. Bateman: As far as I am concerned, 
I am willing that the jury should give what 
it would have brought three months ago. 

COURT: While the language of the law 
or its construction is that its value must be 
fixed as at the time of its appropriation or 
taking of the property, still it is not right 
that you should subject these parties to the 
consequences of what we all suppose to be 
a temporary depression and stringency of 
the money market. If this were permitted, 
it might have a great effect upon the value 
of this property. Therefore, you will not 
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take into consideration the state of affairs 
existing to-day, but of, say two months ago, 
relieving it from the pressure which may 
now tie upon it. This rule applies more par- 
ticularly to real estate. 

Upon the motion to withdraw from the 
jury certain testimony, I overruled or with- 
drew from the jury all testimony under the 
fourth claim of these lessees which related 
to damages by delay in their business, dam- 
ages by depreciation of stock, damages from 
the loss of good will, and damages that may 
result to them from the difference in the 
amount of rent which they may have to pay 
at other points and the uncertainty of get- 
ting rooms, as compared with that which 
they pay wheje they now are.; I reserved, 
however, for further consideration one or 
two elements which are embraced in that 
fourth claim, namely, the cost of removal 
and damages to property in removal. These, 
with the value of the several articles of 
movable property used in carrying on the 
business of those parties, the value of the 
fixtures which they may have erected' or at- 
tached to the building for the purpose of car- 
iTing on their trade, and the value of the 
improvements made upon the buildings of a 
peimanent nature different from the fixtures, 
fronts, etc.) are the claims undisposed of by 
the rulings then made. 

In relation to the fronts which have been 
in controversy, made by Mr. Smith and Mr. 
Brigel, they have not been estimated in the 
value as placed upon the property by the 
witnesses for the claimants; they have been, 
I understand, by a portion of the witnesses 
for the government. 

"Mr. Bateman: Mr. De Camp estimated it 
at a valuation of $19,000. I do not think 
any of our witnesses placed any other valu- 
ation. 

Judge 'Whitman: Mr. Bell said he esti- 
mated it just as it stood. 

COURT: So far as those improvements in 
the fronts of the two stores are concerned, if 
they were affixed- to the freehold in such a 
way as that they could be removed without 
Injury or damage to the freehold, the tenant 
would have the right of removal prior to the 
expiration of his term. But if he left them 
beyond the expiration of his term, then that 
right would cease, and the property would 
be the property of the landlord. So, if he 
had attached them to the freehold in such a 
manner that .-they could not be removed with- 
out damage and injiiry to the freehold, they 
thereby became part and parcel of the free- 
hold, and he would have no right to remove 
them either before or after the expiration of 
his term. 

You have heard the testimony as to the 
nature and character of these improvements. 
If it be that the property can be removed 
without injury to the freehold, then, al- 
though technically the term of Mr. Smith has 
expired, still, in remaining in possession of 
the property by consent of the landlord, I do 



not think the technical termination of his 
term would, of itself, take from him the 
right to remove this property, but that he 
still possesses the right to remove it. From 
all the facts in the case, Mr. Smith, I think, 
is entitled to the removal of those fronts up- 
on his placing the property in precisely the 
same condition in which it was before he 
made the improvement. But I think that it 
would be just to Mr.- Smith to allow him the 
fair value of those improvements; that is, 
whatever they would bring in their present 
condition, if he sees proper to leave them 
there. For, while there may be a possibili- 
ty of his removing them, stiU they are af- 
fixed to the house in such a way that they 
may be said to have become part and parc^ 
of the freehold; and as Mr. Bodman did not 
expect to enjoy the improvements, no agree- 
ment being made when he leased the prop- 
erty that they should be made, I therefore 
think it would be fair to allow Mr. Smith 
what those improvements would add to the 
value of that propei-ty, — what they are worth 
to- the property as attached to it now. But 
you must be careful in making an estimate 
of the value of that property that you do not 
overlook the fact that, in the estimation of 
the defendants' witnesses there has been no 
estimate of that character added to it. You 
must not, therefore, take it from Mr. Bod- 
man's, unless you add to the property the 
value of the improvements. Your verdict, as 
far as this is concerned, would be that he 
was entitled to so much, specifying what it' 
was for. On the other hand, if Mr. Smith 
wishes to remove it, he has the privilege, on 
condition of placing the property as it was 
before. 

As to the fixtures, the shelving, etc., of Mr. 
Smith, the law is the same as that appli- 
cable to the fronts. , The party has a right, 
during his term, to remove them, provided 
he can do so without damage to the free- 
hold. If he does not, or if they cannot be re- 
moved without such damage, they are a part 
and parcel of the freehold, and become the 
property of the landlord. But in. this case 
their value has not been estimated; they 
have been excluded. Therefore Mr. Smith 
may be entitled to a fair compensation for 
the use of those fixtures, if you find he had 
any term there. But if he had no term there, 
you may give what Mr. Smith's fixtures were 
fairly worth to the building; what they 
would add to the building, if anyt!hing. 

Next, that which relates to the several ar- 
ticles of property used in carrying on the 
business,— tools, coimters, and everything of 
that character. These are removable prop- 
erty, and the party is not entitled to any com- 
pensation for such property. He Is entitled 
to take them and use them wherever he goes, 
and a party taking that place of business is 
not compelled to take any such property; in 
a word, ever3Ji;hing which is not attached to 
the freehold and which may be removed. In 
regard to these two items they are not to be 
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taken out of the value of the "building, as 
they were valued separate and apart from it 
That leaves the costs of removal and dam- 
ages to the property in the removal 

Judge Mallon: I think your honor said, in 
your ruling before, that you would consider 
also the loss of trade dm-ing the time of re- 
moval. 

COURT: That is so. I intend to review 
what the supreme court of Massachusetts 
has ruled in favor of the tenant where there 
was a partial appropriation of the term 
which the parties may have had in these 
premises. If, in this ease, the parties had a 
right to a term under these leases, whether 
for three or four or five years, or for one 
year, I am not certain in my own mind, that 
- they would not he entitled to the costs of re- 
moval, damages in the removal of property, 
as breakage, etc., and loss of trade during 
the time of removal. But there is but one 
single case in these six where, according to 
the ruling of the court, the parties under 
their written contracts are entitled to any 
term whatever; it is at an end; they have 
no right to remain longer in the premises. 
Under these circumstances, I do not think it 
is the law, though it is a question about 
which I had doubt when I ruled before; and 
upon further examination of the authorities 
I am not so dear in my own mind as I should 
like to be. Yet the better inclination of my 
mind is that those parties are entitled to no 
compensation for the removal, for the loss 
of trade during the time of removal, or for 
damage done to their goods in removal. 

This disposes of all, except the lease of Mr. 
Davis. Mr. Davis has a term secm'ed to him 
by a legally executed lease, and, as against 
his landlord, he is entitled to compensation 
for whatever that lease may be worth, apply- 
ing the same principles to this that I apply 
to the value of the real estate. We must 
look at the terms of this lease in order to 
ascertain what Mr. Davis is fairly entitled 
to. By the terms of it he was to build the 
shed and fit it up at his own expense; he 
was to have the use of it for five years. At 
the end of five years he was to leave it, and 
it was to be the property of Mr. Bodman. 
He is deprived by the act of the government 
of its use for this period of time; and Mr, 
Eodman, by the same act, three years and a 
half before the time when he should receive 
the full value of the shed. Now, what rule 
shall we adopt in order to ascertain the dam- 
ages to which Mr. Davis is entitled. 

It was contended by the learned coimseJ 
for the claimant that the rule should be ap- 
plied which is applied to cases where a part 
of the estate is taJsen; that we must ascer- 
tain how much less valuable the remainder 
of it would be to the owner on account of 
this portion having been taken, and that you 
might look to see what would be the true 
value of this property to Mr. Davis in con- 
nection with his other stable. I recognize 
that rule as sound law. It is held by the 



authorities that where a portion of an estate- 
is taken you must consider not only the valua 
of the particular portion taken, separate 
from the remainder, but you must take into 
consideration the damage to the remaining 
portion, and give the amount of the two com- 
bined. But I do not think the rule applies 
to a case of this kind. There is no connec- 
tion whatever between the estate which Mr. 
Davis has remaining and the one which is 
taken. He may derive some benefit and 
make some profit from their use in connec- 
tion, but there is not that identity and con- 
nection which warrants the application of this 
anile. Neither can you take into considera- 
tion what he might have made as profits 
from their use, because it is a speculation in- 
to which you cannot go. It is so uncertain 
in its character that courts and juries can- 
not go into such an examination to ascertain 
values. How, then, can you estimate its 
value? Judge Whitman said that, inasmuch 
as they would get the value of the property, 
it would be Just to Mr. Davis that he should 
have that value, and that he should have 
for the remainder of his term the difference 
between what this property in its present 
condition would fairly rent for, and the 
amount which he was to pay for it Mr. Da- 
vis might not be strictly entitled to the value 
of this shed as appraised. The legal rule, in 
its strictness, would entitle him to the value 
of the use of it for the remainder of the 
term, not the value of the building itself. 
But inasmuch as counsel, in his liberality, 
has said to the jury that they might give him 
the present value of it, you may do so, and 
also give him the difference between a fair 
rent of the property now and what he agreed 
to pay for the remainder of the term. 

Judge Whitman: WiU yom' honor add to 
that that it is to be based upon the hypoth- 
esis that Mr. Davis stiU continues to pay 
$400 a year? 

COURT: If I say that the jury must give 
to Mr, Davis the full value of the rent, he 
must still continue to pay the rent; but we 
simply give to him the difference. 

Mr. Bateman: As between Mr. Davis and 
Mr. Bodman, it is a matter to be adjusted 
between them. 

COURT: The jury understand that 

And now, gentlemen of the jury, having 
given you, as carefully as I could, the law 
of the case, I think it not inappropriate to 
remark that, in consideration of the im- 
portance of this case, which you full rec- 
ognize, we are certainly under great obliga- 
tions to you. With the cares of business 
pressing upon you, you have consented to 
waive the interests of your own. business 
for the time being, that you might attend 
to the public business. It would be a mat- 
ter of great congratulation to the country if 
gentlemen of your character and standing 
would feel theniselves called upon to attend 
public matters when the public interests de- 
manded it You have been prompt in your 
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attendance and patient in listening to ttie 
testimony, and argument of counsel, and the 
charge of the court. We now give the case 
to you. You will, in returning your verdict, 
say how much each one of these parties is 
entitled to. Should you return a verdict for 
the lessees, you will say how much each 
one is entitled to, and for what items. 

The jury returned the following verdict: 
••We, the jury heretofore impaneled to as- 
certain and determine the compensation due 
to the owners by reason of the appropriation 
of in-lots 118, 119, 143, and 14i, in the 
city of Cincinnati, by the United States, do 
find the amount due to the several owners 
and claimants of lot No. 14, as described 'u 
the petition, being a part and parcel of said 
in-lots, as follows: 

Ferdinand Bodman, for ground $48,000 

For improvements on same 22,000 

Total : $70,000 



J. A. Smith, for plate-glass and other 

portions of store front ?300 

Aud for shelving . 200 



Total $700 



J. B. Brigel, for glass and other portions 

of store front $300 

And for shelving 200 



Total .' $500 

"To H. H. Davis, for the unexpired time 
of his lease, sixteen and two-thirds dollars 
per month, or $655 37, and three hundred 
(§300) for the building, to be deducted from 
the amount herein awarfied to Mr. Bodman. 

"Messrs, Smith and Brigel have the option 
of removing their store fronts and shelving, 
in lieu of receiving the award upon condition 
of placing the property 'as it was before.' " 

Verdicts in like form were rendered in the 
other cases. In some of the subsequent eases, 
the jury, under direction of the court, return- 
ed in their verdict findings of the costs of re- 
moval of goods, subject to the final judgment 
■ of the court as to the liability of the gov- 
ernment for such damages. The sum of such 
findings being, however, very small, the dis- 
trict attorney, upon final judgment, and. to 
avoid delay, waived objection and allowed 
judgment to go for them. 

In the valuations of lots 21 and 22 the heirs 
of D. EL Oady, who own a perpetual lease- 
hold estate therein, claimed that their estate 
was wholly independent of that of the lessor, 
and should be valued without reference to 
the total value of the property or the value 
of the remaining interest. The court char- 
ged the jury in respect thereof as follows: 

SWING, District Judge. In the taMng of 
private property for public use, under the 
right of eminent domain, the government 
pays to the owner the full, fair market value 
thereof. In this case it is the land and the 
improvements thereon which are a part of 
the land itself. If the title in fee simple and f 
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possession and right of possession is vested 
in the same person, there is no difficulty in 
determining the questions as to the amount 
and person to whom the damages shall bo 
paid. The amount will be the full and fair 
market value, and the award will be to the 
owner. If, however, the owner in fee has 
leased the property, then the lessee or tenant 
is entitled to the value of his term in the 
property. This value is to be determined by 
ascertaining how much more the term is 
fairly worth than the amount of rent which 
he is bound to pay to the owner of the fee, 
and this amount he is entitled' to out of the 
market value of the land, and the owner is ' 
entitled to the remainder of such value. 
The proceedings in condemnation . have put 
an end to the relations of landlord and ten- 
ant. The tenant having received the full 
value of his lease, over and above the amount 
of rent he was bound to pay, cannot claim 
the enjoyment of the premises, and the land- 
lord having received the value of the proper- 
ty, subject only to that, cannot claim from 
the tenant the payment of the rent 

Numerous motions for new trials having 
been overruled, John- Gerke, treasurer of 
Hamilton county, Ohio, appeared, and made 
written application for the payment of the 
taxes owing upon the several pieces of prop- 
erty out of the compensation assessed by 
the jury, and the district attorney made mo- 
tion on behalf of the United States for the 
same order. These taxes amounted to the 
sum of $9705 14. 

District Attorney Bateman claimed • that 
the state had two remedies for the collection 
of its taxes upon real property, viz., one per- 
sonal by distraint or otherwise against the 
property owner, and the other by special 
proceeding against the land. Under the act 
of cession the effect of this proceeding was 
to transfer the jurisdiction over the property 
condemned to the United States, and to ex- 
tinguish all liens as it was to destroy all 
remedies against it for taxes. The state was 
still entitled to claim its interest in the prop- 
erty out of the fund when paid into court. 
Which by virtue of the law it had provided 
for its condemnation was intended to take 
the place of the property and of all the in- 
terest in it 

Judge Whitman and others, in behalf of the 
property owners, insisted that inasmuch as 
the state had not been made party, nor its 
interest submitted to the jury for valuation 
or adjustment^ as among the other interests 
in the property, the court could not appor- 
tion and deduct the taxes from the valua- 
tions the jury had awarded. 

SWING, District Judge. The statutes of 
Ohio provide that taxes for each year shall 
be a lien from the day preceding the second 
-Monday in April thereof, and until they shall 
be paid. Swan & S. p. 762. They further 
provide that whenever land shall be sold at 
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judicial sale, the taxes thereon shall be paid 
upon order of the court out of the proceeds 
of sale. 2 Swan & 0. p. 1465. But it is very 
doubtful whether this is a judicial sale; and 
upon examination of the statutes of Ohio, so 
providing for payment of taxes above refer- 
red to, I am unable to reach the conclusion 
it is such. Neither the law of Ohio ceding 
jurisdiction, nor the -law prescribing the 
mode of proceeding for condemnation by the 
United States, provides for the payment of 
the taxes; and inasmuch as the state of Ohio 
has not been, and in fact could not have 
been, made a party so as to present its claims 
to the jury, and inasmuch as the parties are 
personally liable to the state for taxps, we 
must leave it where we find it as to the claim 
of the state for its taxes. Whether the state 
would retain its lien for taxes upon the prop- 
erty after condemnation may be doubtful. 
We are not called upon to decide that ques- 
tion. The law of April, 1872, ceding juris- 
diction, provides that when title shall have 
been acquired by the United States by pur- 
chase or appropriation under the right of 
eminent domain, jurisdiction shall vest in 
it, and the property 'shall be and continue 
exonerated from all taxes, assessments, and 
other charges, which may be imposed under 
the authority of this state." The application 
of the treasurer and motion of the govern- 
ment must be overruled. 

Having disposed of the foregoing motions, 
judgments were entered as to the several 
pieces of property in the following form: 
"This cause coming on to be further heard 
upon the petition of the United States, the 
findings of the court upon the preliminary 
inquiries and upon the claim of the treasurer 
of Hamilton county for taxes, and the ver- 
dict of the jury duly impanelled and sworn 
to ascertain the compensation due to the 
several owners and claimants of the proper- 
ty described in the petition, and it appear- 
ing to the court that said property has been 
legally appropriated by the United States 
under the right of eminent domain, that 
■ Ferdinand Bodman, John B. Brigel, H. H. 
Davis, John Lentz, John A. Smith, J. A. 
Ringerman, and Fox Brothers appeared and 
claimed compensation by reason of the ap- 
propriation of Lot No. 14, as described in the 
petition, and that the jury has found the 
amount due by reason of such appropriation 
to be, to Ferdinand Bodman, §69,044 63; to 
Jno. A. Smith, $700; John B. Brigel, ?500; 
and to H. H. Davis, §955.37: It is therefore 
ordered, adjudged, and decreed by the court 
that upon full payment by the United States 
of said sums of §69,044 63 to Ferdinand Bod- 
man, §700 to Jno. A, Smith, §500 to John B. 
Brigel, and §955 37 to H. H. Davis, or into 
court for their use, the title to said lot (No. 
14, as described in the petition) shall vest in 
the United States, and a writ of possession is 
awarded to put the United States in posses- 
sion thereof. And it is further ordered that 
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the United States pay the costs herein, tax- 
ed at § :' 

R. H. Stephenson, disbursing officer, hav- 
ing paid the amounts adjudged to each claim- 
ant upon the judgments entered, mainly to 
the claimants, but a small portion into the 
registry for the use of such as failed to ap- 
pear, and the costs taxed, an entry was made 
finding such judgments in detail, and "that 
the United States has become entitled to the 
possession of said premises, under and by 
virtue of its appropriation aforesaid," and it 
was thereupon "ordered and adjudged that 
a writ of possession issue upon the precipe 
of the district attorney to the marshal, com- 
manding him to remove from said premises 
the said occupants thereof, and to place the 
United States, by its agents and officers, in 
possession of the same." 

Some of the counsel for claimants moved 
the court to retax the costs so as to allow a 
docket-fee to the attorney of each claimant, 
upon which Judge SWING held that it was 
not a case embraced within the fee-bill as 
to attorneys' fees, and the motion was there- 
upon withdrawn. 

Bill of exception was allowed to Mary S. 
Kohl and others, claimants of a leasehold in- 
terest in one of the pieces of property con- 
demned, as to the order of the court over- 
ruling the motion to dismiss for want of 
jurisdiction, and- as to the order overruling 
the motion for a separate trial and verdict 
as to their interest, and the cause taken to 
the supreme court. 

[The judgment of this court was aflSrmed in 
tlie supreme courL 91 U. S. 367.] 



Case Ho. 15,442. 

UNITED STATES v. INSURGENTS. 

[3 Dall. 513.] 

Circuit Court, D. Pemisylvania. 1799. 

Feueral Courts— Special Criminal Sessions— 
Pq-wer op Judges. 

[The act of March 2, 1793, empowering the 
judges to direct ^peeial sessions of the circuit 
court to be holden for the trial of criminal cases, 
at any convenient place within the district, 
nearer to the place where the offences may be 
said to be committed than the place appointed 
bv law for holding the session, vests in the 
court a legal discretion, to be exercised upon 
considerations of convenience and practicability.] 

[Cited in Memoiandum, Case No. 9,411; U. 
S. V. Cornell, Id. 14,868.] 

Several indictments were found against 
persons charged with high treason, by levy- 
ing war against the United States, in the coun- 
ties of Northampton and Bucks, in the state 
of Pennsylvania; and the prisoners having 
pleaded "not gnilty," Lewis & Dallas, their 
counsel, filed a suggestion, that aU the of- 
fences were charged to have been committed 
either in Northampton or Bucks, and moved 
for a trial of each indictment in the proper 
county, on the provision contained in the 
twenty-ninth section of the judicial act (1 
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Swift's Laws, 67 [1 Stat 88]): "That in cases 
punishable with death, the trial shall be had 
in the county where the offence was com- 
mitted, or where that cannot be done with- 
out groat inconvenience, twelve petit jurors 
at least shall be summoned from thence." 
The motion was opposed by Rawle, the at- 
torney of the district, and Sitgreaves. 

BY THE COURT. The mere circumstance 
of delay, in trials of so much es^iectation 
and importance, though entitled to some 
consideration, would not be sufficient of 
itself to prevent a compliance with the pres- 
ent application. And, we think, that the 
twelfth section of the judicial act ought to be 
so construed, as to vest in the judges a pow- 
er of holding a special court, in the proper 
county, if in other respects they do not deem 
it greatly inconvenient. The act of congress, 
passed the 2d of March, 1793 <2 Swift's Laws, 
p. 226, § 3 [1 Stat 333]), empowers the judges 
to "direct a special session of the circuit 
court to be holden for the trial of criminal 
eases, at any convenient place within the 
district nearer to the place where the offences 
may be said to be committed^ than the place, 
or places, appointed by law for the ordinary 
sessions;" but this provision does not ex- 
pressly discriminate between cases of a capi- 
tal, 'and of an inferior, nature; and a pro- 
vision having been previously made for capi- 
tal cases, It woiddbe justifiable to apply this 
to inferior cases. At all events, any criti- 
cism upon the word "nearer" (considering the 
whole state as a district, or county, in rela- 
tion to the United States) would not pre- 
vent our appointing a special court in the 
proper county, if such an appointment was, 
otherwise, eligible. The truth is, that the act 
gives to the court a legal discretion upon 
the subject A trial in the proper county 
might have been ordered, when the offences 
were committed; but no candid man will 
say, that at that time, such an order would 
have been justifiable. The next step, there- 
fore, was to bind the offenders over to this 
court, having complete jurisdiction of the 
case; and, now, the only questions are, 
whether it is practicable to refer the trials 
to the counties, respectively, in which the 
offences were committed? And, if practi- 
cable, whether it can be done without great 
inconvenience? 

On the question of practicability, two dif- 
ficulties occur: (1) Whether the indictments 
found at this court can be transferred to a 
special court? [U. S. v. Hamilton], 3 Dall. 
[3 U. S.] 17, 18, was cited on this point. And 
(2) whether the motion is not too late; for, 
as "the indictment ought to be considered as 
"inseparably incident to the trial, and in 
truth a part of it" (Tost Crown Law, 235, 
239), can the trial be commenced here, and 
be terminated elsewhere? But even if it were 
practicable, on legal principles, to direct a 
special court, can it be thought convenient 
or safe, in the present state of Northampton 



and Bucks counties, to do so? It is evident, 
that nothing but an armed force has recently 
been sufficient to quell the insurrection, and 
to arrest the insurgents; and, we hope, that 
it will never be expected from the exercise 
of a judicial discretion, that a court of jus- 
tice shall be voluntarily placed in a situation, 
where the execution of its functions, and the 
maintenance of its authority, must depend 
on the same military auxiliary. 

Upon both grounds, however, we think the 
motion ought to be rejected. Motion refused. 



Case Wo. 15,443. 

UNITED STATES v. INSURGENTS. 

EWhart St Tr. 102; 2 Dall. 335.] i 

Circuit Court D. Pennsylvania, May 18, 
1795. 

Ckiminai; Law— Summoning Jurors in Fedebai, 
Courts — Jury Lists— Copy op Indictment. 

[1. The twenty-ninth section of the judiciary 
act, which refers the federal courts to the state 
laws for certain regulations respecting juries, 
applies only to the mode of designating the jury 
by lot or otherwise, and to the qualifications of 
jurors, and not for the purpose of fixing the 
number of jurors. The number thereof must 
depend upon the common law, under which the 
court may direct any number of jurors to be 
summoned upon a consideration of all circum- 
stances under which the venire is issued.] 

[2. In the lists of jurors furnished to the 
prisoner the designation of their abode should 
state tlie township in which they live, and a 
mere description of their residence as being 
within the state is insufiicient.] 

[3. A copy of the caption of an indictment 
must be delivered to the prisoner, along with 
the indictment of which it naturally forms a 
part] 

The act of congress of the 3d of March, 
1791 [1 Stat. 199], which imposed a duty -up- 
on spirits distilled within the United States, 
produced at once great opposition, both in 
and out of congress. A majority of the 
Southern and "Western members, even before 
the bill was passed, proclaimed an organized 
agitation for its repeal; and hardly had the 
president's signature been obtained before the 
measure was assailed violently from the coim- 
try at large. It was branded with the name 
of an excise, a term very hateful to the peo- 
ple, as connected with the former oppressions 
of the British government It was declared 
unnecessary and tyrannical. The legislatures 
of Maryland, Pennsylvania, Virginia, and 
North Carolina united in solemn declarations 
of rooted dislike, and of resistance, in some 
cases hardly to be reconciled with constitu- 
tional opposition; and by the latter state a 
petition was assumed, which in later days 
would have been called nullification. But it 
was in tlie western parts of Pennsylvania and 
Virginia, and particularly in the qounties of 
Alleghany, Washington, Fayette, and West- 
moreland, in the first-mentioned state, that 
resistance to the bill was most violent and it 

1 [2 Dall. 335, contains only a partial report] 
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was there an agitation was started -whicli, in 
the course of a few years, ripened into an 
organized insurrection and involved its lead- 
ers in the crime of treason. The peculiar op- 
position of these portions of the Union may 
he accounted for by the circumstance that 
the war of the Revolution, by cutting off the 
trade in foreign spirits, had turned the atten- 
tion of the grain growing districts of these 
states to the distillaticn of rum and whisky. 
This soon grew into a very considerable busi- 
ness; the greater part of the United States 
was supplied from these sources, and spirits 
were even exported into Canada. So lucra- 
tive did this trade soon become, that almost 
the whole local population, at the end of the 
Revolution, was connected with it. The 
"Western Coimtry," as it was then called, 
swarmed with distilleries. Not only were 
whisky and rum articles of commerce and of 
consumption, but from the natural deficiency 
of specie in a wild country they also were 
used universally as currency. Payments were 
made in them; and they were received in 
satisfaction of debts. The agricultural inter- 
ests became enlisted in the traffic by the im- 
mense amount of grain thus consumed. At 
one time, such was the quantity disposed of 
in this manner, that a famine was dreaded, 
and, moved by popular clamour, the legislature 
was compelled to interfere and pass a law to 
prevent the distillatioD of any kind of grain; 
which was, however, afterwards repealed, so 
far as regards rye and barley. The attention 
■ of the legislature of Pennsylvania was early 
called to this as a productive source of reve- 
nue. In the year 1772, even before the ti-ade 
had acquired any great importance, an ex- 
cise law was passed upon domestic and for- 
eign spirits. At first, however, as to home 
distilled spirits it was not executed, and, in- 
deed, hardly any steps were taken for the 
purpose, particularly in the older counties. 
But, during the Revolutionary war, the neces- 
sities of the state, and a temporary unpopu- 
larity of distillation, before alluded to, ren- 
dered the collection of the duties both neces- 
sary and practicable; and a considerable rev- 
enue was thereby obtained. Towards the end 
of the war it again ceased. 

In 1780 congress resolved that an allow- 
ance of an additional sum should be made to 
the army, to compensate for the depreciation 
of its pay. This was distributed among the 
states for discharge. Pennsylvania made 
several appropriations for the purpose, but 
the funds so applied turned out to be unpro- 
ductive- The depreciation fund having al- 
ways been treated a? a favoured claim, on ap- 
plication of the officers of the Pennsylvania 
line another effort was made, the revenue 
arising from the exeisp was appropriated to 
this end, and vigorous measures were taken 
for its collection. If the duties on domestic 
spirits could have been enforced, there was 
no doubt, such had been the increase in the 
business in the few years previous, that, in 
a short time, it would have paid both princi- 



pal and interest of the fund. Aware of this, 
in the year 1786 Mr. Robert Morris offered to 
farm the revenue, and to pay into the state 
treasury the sum of £70,000 per annum. This 
was, however, rejected, from a prejudice to 
the mode, which was supposed to be. peculiar 
to despotic government; but there was no 
question at the time that that sum could have 
been so produced, if it could have been col- 
lected. The ordinary means were therefore 
to be adopted. But great changes had taken 
place in ■ the disposition of the people since 
the first imposition of these duties. The 
neighbom*ing states were free from the bur- 
then; and in New Jersey, where a law had 
been passed for the purpose, its execution had 
been entirely prevented by a powerful combi- 
nation. The Pennsylvania law, therefore, met 
with great opposition; especially from the in- 
habitants of the counties west of the Alle- 
ghanles, as they more particularly felt its 
rigour. Outrages of a very serious charac- 
ter were perpetrated upon the inspectors, 
and others were threatened. The opposition 
was successful. A very small sum was col- 
lected, and that with difficulty. The act of 
congress of 1791 was, therefore, received 
with great dislike by a people who had just 
been successful in their resistance to a sim- 
ilar law of their own state. Added to^this, 
from the western parts of Pennsylvania had 
sprung the greatest opposition, so far as that 
state was concerned, to the ratification of 
the constitution of the United States, And 
the resentment which had been excited in 
the undisciplined minds of the settlers by the 
destruction of their hopes of an independent 
ultramontane empire, had not been subdued 
by lapse of time, or by a better acquaintance 
with the federal system. Under this state of 
things, and encouraged by the legislature of 
their own state, who had, by a resolution, 
emphatically expressed their disapprobation 
of the course of congress in this respect, it 
was not likely that the inhabitants of "West- 
ern Pennsylvania and Virginia would suffer 
a law which so materially affected their in- 
terests to pass quietly into operation. 

The first indication of a spirit of discon- 
tent was manifested in the general circula- 
tion of opinions unfavourable to the law, and 
calculated to discourage the acceptance of 
offices under it, or any compliance on the 
part of those who might be so disposed. This 
was soon followed by a pretence of a cessa- 
tion of distilling. Then succeeded secret as- 
sociations to abstain from compliance with 
the law, which were very general. These 
were found ineffectual. The law went into 
operation in June, 1791, and the offices were 
pretty generally accepted. The officers then 
became marks for insult and opprobrium. 
Threats against them were frequent. Soon 
actual violence was resorted to, to prevent 
the execution of the law. Before these, how- 
ever, another engine was employed— the ex- 
pression of discontent by means of public 
meetings. The first of these meetings of any 
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moment was held at Redstone Old Fort, on 
the 27th of July, in the same year. It was 
there resolved to petition congress for a re- 
peal of the obnoxious act, and a committee 
was appointed to meet at Pittsburg and 
draught one. The committee was authorized 
to correspond with citizens of other parts of 
the country who might be disposed to join in 
such a petition. It was also recommended 
to the different coimties to^ appoint commit- 
tees to superintend the signing of the peti- 
tions and the forwarding of them to con- 
gress. On the 23d of August following, one 
of these committees met in the county of 
Washington, when some very intempei*ate 
x-esolutions were passed, and afterwards pub- 
lished in the Pittsburg Gazette. These con- 
tained a violent censure of the law; and de- 
clared that any person who had accepted, or 
might accept, an office under congress in or- 
der to carry it into effect, should be consid- 
ered as inimical to the country; and they 
recommended to the citizens of Washington 
county to treat every person so accepting of- 
fice with contempt, and absolutely to refuse 
all kinds of intercourse with such officers, 
and to withhold from them "aU aid, support, 
and comfort" Not content with this pro- 
scription of those who might consider it their 
duty, as officers, to aid in the execution of 
this law, the meeting then proceeded to at- 
tack the government on topics entirely for- 
eign to the objects of the meeting; evincing 
thus rather a determination to render that 
government generally odious, than merely a 
dislike of a particular law. This meeting 
deputed three of its members to meet dele- 
gates from the counties of Westmoreland, 
Fayette, and Alleghany, on the first Tuesday 
of the following September, for the purpose 
of petitioning congress on the subject of the 
excise, and other grievances. On the 7th of 
September, accordingly, a meeting took place 
at Pittsburg, at which there appeared per- 
sons in the character of delegates from the 
western counties. This meeting passea res- 
olutions more comprehensive than any of 
the former, and fully as dangerous They 
contained attacks not only on the excise, but 
also on the national banlc, the salaries of of- 
ficers, the public debt, and the administra- 
tion itself. A petition to congress; and a re- 
monstrance to the legislature of Pennsylva- 
nia, were prepared by this meeting, publish- 
ed, together with their other proceedings, in 
the Pittsburg Gazette, and afterwards pre- 
sented to the respective bodies to whom 
they were addressed. These meetings were 
all composed of the most influential men in 
the several counties; and there can.be no 
doubt that their injudicious and intemperate 
language, on these occasions, served to in- 
flame and encourage the spirit of resistance 
among the people, already of a serious char- 
acter. The effect was perceived immedi- 
ately. 

On the 6th of September, 1791, the opposi- 
tion broke out into open violence. Robert 



Johnson, a. collector of the revenues for the 
counties of Alleghany and Washington, was 
seized at a place on Pigeon Creek, in the 
latter county, by a body of armed men, who 
stripped him, cut off his hair, tarred and 
feathered him, deprived him of his horse and 
money, compelling him to travel, in that 
state, a considerable distance on foot. A 
complaint wa^ immediately entered by John- 
son, and the case was brought before the 
district court of Pennsylvania, out of which 
process issued against John Robertson, John 
Hamilton, and Thomas McOomb, three of the 
persons engaged in the outrage. The deputy 
marshal, to whom the service of the process 
was committed, met with much opposition, 
and was threatened with personal violence in 
endeavouring to perform his duty. The real- 
ity of the danger was confirmed by General 
Neville, the inspector. The deputy marshal 
considered it, therefore, more safe to trans- 
mit the process by a private messenger, and 
under cover. The person who was thtis 
sent, though ignorant of the. contents of the 
papers, was seized by the parties, tarred 
and feathered, and, after having his horse 
and watch taken from him, was blindfolded 
and tied in the woods, in which situation he 
remained for about five hours. It was thus 
found that the ordinary course of civil jus- 
tice was inefficient to crush the resistance 
of the distillers. Some more stringent means 
should be adopted. But at this time many- 
things concurred in rendering it imprudent 
to proceed at once to extremities. No means 
had as yet been provided by congress by 
which the executive could come to the as- 
sistance of the judiciary, in the enforcement 
of the laws. The constitution had been in 
operation but a short time; the actual 
strength of the government was not known; 
it was, therefore, advisable not to put forth 
its energies unless with certainty of suc- 
cess. There were a number of alterations 
which the law required, which might have 
the effect of concessions to prejudice without 
yielding the principle. It was accordingly 
determined to postpone coercive measures 
till the laws had gone into more extensive 
operation, and congress had had the oppor- 
tunity, by revising the system, to remove 
what was really objectionable, and to 
strengthen the means of its execution. It 
was hoped that this forbearance, together 
with time, would have the effect of mitigat- 
ing the opposition. 

This Reluctance on the part of government 
to press matters, had only the effect of en- 
couraging the discontented. The outrages 
soon became only more bold and violent. 
Another officer of the government, Mr, Wells, 
the collector for Westmoreland and Fayette 
counties, was ill-treated at Greensburg, and 
afterwards at TJniontown; and many private 
citizens, who had declared their determina- 
tion to support the laws, were exposed to 
insult, and even personal violence. But the 
worst instance of these outrages was the fol- 
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lowing. In October, 1791, an unfortunate 
man of the name of WUson, -who was quite 
insane, fancying himself a collector of the 
revenue, or invested with some office in con- 
nection therewith, told a number of people 
that he was engaged in an important inquiry 
in regard to the excise, and that he was to 
ascertain and report to congress those who 
had not entered their stills. A few days 
after tliis declaration he was pursued by a 
party of men in disguise, taken out of his 
bed, and carried about five miles into the 
country, to a smith's shop. He was there 
stripped of his clothes, and, after having 
been inhumanly burnt in several places with 
hot irons, he was tarred and feathered. At 
day-light he was set at liberty — naked, 
wounded, and suffering — to find his way 
home as he best could. During the whole 
of the torture, the poor maniac is said to 
have behaved with all the heroism of a man 
suffering for b2 principle. What is more ex- 
traordinary is, that men of the best stand- 
ing and consideration in the county were un- 
derstood to have been actors in this cruel 
outrage. Not long after this, a person of 
the name of Rossberry was tarred and feath- 
ered for advocating the excise law. An 
armed band seized and carried ofC two per- 
sons who were witnesses in the case of 
Wilson. Many attempts against the person 
of the inspector, General Neville, were made, 
in order to force him into a resignation. On 
one occasion, a large body of armed men, 
disguised, awaited him in the town of Wash- 
ington, where he was expected, and their 
schemes were only frustrated by his aban- 
donmg the visit. The act of 1791 came up 
for revision before the congress which as- 
sembled in October of the same year. By 
an act passed May 8, 1792 [1 Stat. 267], sev- 
eral material alterations were thereto made; 
the duties were reduced to so moderate a 
rate as to obviate any complaint on that 
score. The other changes were also favour- 
able to distillers. 

The effect of this was, at first, as favour- 
able as could have been anticipated. In sev- 
eral districts where opposition had arisen it 
subsided, and hopes began to be entertained 
that the western counties would acquiesce 
in the peaceable execution of the law. This 
expectation was, however, soon disappoint- 
ed, and a fresh agitation was started. The 
act of 1792 required that there should be an 
office for collection in every county. It was 
therefore supposed, on the part of the discon- 
tented, that if the establishment of these of- 
fices was prevented, a material point would 
be gained. A plan of intimidation was ac- 
cordingly pursued, directed against those 
who might be disposed to allow their houses 
to be used for the obnoxious purpose. 
Threats of personal violence and of destruc- 
tion of property were made, and in some 
cases actually executed. It became, there- 
fore, in a short time, almost impossible to 
obtain suitable places for the revenue offices. 



After much difficulty, in August, 1792, Gen- 
eral Neville obtained the house of one Wil- 
liam Faulkner, a captain in the army, for an 
office of inspection in Washington county. 
Soon after this, Captain Faulkner was met 
by a large number of people, in the same 
neighbourhood where Johnson had been mal- 
treated the preceding year. A knife was put 
at his throat, and the assailants threatened 
to scalp, tar anda feather him, and to burn 
his house, unless he would promise to pre- 
vent its further use as an office. He was 
compelled to make the promise; and, in con- 
sequence, wrote a letter to the inspector, 
countermanding the permission to use his 
house. 

Another means of resistance was then put 
into operation. Agreeably to a previous no- 
tification, a number of persons, styling them- 
selves "A Meeting of Sundry Inhabitants of 
the Western Counties of Pennsylvania," met, 
and passed a set of resolutions not less ob- 
jectionable than those of the former meet- 
ings. The preamble suggests that a tax on 
spirituous liquors is unjust in itself, and op- 
pressive upon the poor; that internal taxes 
upon consumption must, in the end, destroy 
the liberties" of every country in which they 
are introduced; that the law in question, 
from certain local circumstances which are 
specified, would bring immediate distress and 
ruin upon the western coimtry; and con- 
cludes with the sentiment, that they think it 
their duty to persist in remonstrances to con- 
gress, and in every other legal measure that 
may obstruct the operation of the law. 2 The 
resolutions then proceed, first, to appoint a 
committee to prepare, and cause to be pre- 
sented to congress, an address stating objec- 
tions to the law, and praying for its repeal; 
secondly, to appoint committees of corre- 
spondence for Washington, Fayette, and Al- 
leghany, charged to correspond with each 
other, and with such committee as should be 
appointed for the same purpose in the county 
of Westmoreland, or with any committees of 
a similar nature that might be appointed in 
other parts of the United States; and also, 
if found necessary, to call together either 
general meetings of the people in their re- 
spective counties, or conferences of the sev- 
eral committees; and, lastly, to declare that 
they will, in future, "consider those who hold 
offices for the collection of the duty as un- 



2 Mr. Hamilton, then secretary of the treas- 
ury, in his report to the president, upon the in- 
surrection, says of the resolutions of this meet- 
ing: "The idea of pursuing legal measures to 
obstruct the operation of a law needs little com- 
ment. Legal measures may be pursued to pro- 
cure the repeal of a law, but to obstruct its 
operation presents a contradiction in terms. 
The operation, or, what is the same thing, the 
execution of a law, cannot be obstructed, after 
it has been constitutionally enacted,' without 
illegality and crime. The expression quoted is 
one of those phrases which can be only used 
to conceal a disorderly and culpable intention 
under forms that may escape the hold of the 
law." 
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wortliy their friendship, that they -will have 
no intercourse or dealings "with them, will 
withdraw from them every assistance; with- 
hold all the comforts of life which depend 
upon tliose duties that, as men and fellow- 
citizens, we owe each other, and will, upon 
all occasions, treat them with contempt, earn- 
estly recommending to the people at large to 
•follow the same line of conduct towards 
them." The proceedings of this meeting, 
which placed the opposers of the law in a 
state of direct hostility to the government, 
were reported by the secretary of the treas- 
ury to the president. Impressed with the 
danger of permitting the continuance of such 
resistance, he issued a proclamation on the 
15th of September, 1792. It earnestly admon- 
ished and exhorted "all persons whom it 
might concern to refrain and desist from all 
unlawful combinations and proceedings what- 
soever, having for their object, or tending to 
obstruct the operations of the laws afore- 
said; inasmuch as all lawful ways and 
means would he put in execution for bring- 
ing to'justice the infractors thereof, and se- 
curing obedience thereto: and charged and 
required all courts, magistrates, and officers 
whom it might concern, according to the du- 
ties of their several offices, to exert the 
powers in them respectively vested by law; 
and thereby also enjoined and required all 
persons whomsoever, as they valued the wel- 
fare of their country, the just and due au- 
thority of government and the preservation 
of the public peace, to aid and assist therein 
according to law." It likewise directed that 
prosecutions should be instituted against the 
offenders in all cases where the law would - 
support them, and the requisite evidence 
could be obtained. 

In pursuance of instructions, the attorney 
general, Mr. Bradford, and the district at- 
torney, Mr. Rawle, attended at a circuit 
court which was held at York in October, 
1792, for the purpose of instituting prosecu- 
tions in proper cases. Much pains was tak- 
en to obtain evidence of the various out- 
rages. For this purpose, the supervisor of 
the revenue was sent into the disaffected dis- 
tricts. His mission was, however, very un- 
successful. He obtained only evidence of 
those who composed the Pittsburg meeting, 
and of two of those engaged in the attack on 
Faulkner. The attorney general, however, 
being of opinion, that it was a very doubt- 
ful point whether the proceedings of the 
meeting at Pittsburg contained indictable 
matter, no prosecution was attempted against 
those who composed it. Indictments were 
presented and found against those supposed 
to have been engaged in the Faulkner riot, 
and prosecutions were commenced. But it 
appeared afterwards, upon satisfactory tes- 
timony, that there had been some mistake 
as to the persons accused, and the matter 
was dropped. The result of this business 
was injurious to the government The vio- 
lators of the law were encouraged by the 
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[ hope of impunity; and the officers of the gov- 
ernment became proportionately las in their 
efforts. The outrages continued; and the 
efforts to prevent the establishment of offices 
of inspection were redoubled. In April, 1793, 
a party of armed men, in disguise, made an 
attack on the house of Wells, the collector of 
revenue, who resided in Fayette county. He 
was not, however, at home that night; and 
they, therefore, were obliged to content them- 
selves with breaking open his house, threat- 
ening, terrifying, and abusing his family. 
Warrants were issued for apprehending 

•some of the rioters on this occasion by the 
assistant judges of Fayette county, which 
were delivered to the sheriff of the county. 
The sheriff refused to serve them, for which 
he was afterwards indicted, so that' this mat- 
ter, also, fell to the ground. In the follow- 
ing June, the inspector. General Neville, was 
burnt in effigy in Alleghany county, at a 
place and on a day of public election, and in 
the presence of the magistrates and other 
public officers, without any interniption 
whatever. On the 22d of November, in the 
■same year, another party of men, disguised 
and armed, went to the house of Wells. 
They broke into it, and demanded a sur- 
render of his commission and official books. 
On his refusal, a pistol was put at his head, 
and he was compelled to comply under 
threats of death. Not content with this, the 
rioters, before they departed, ordered him, 
under pain of another visit and the destruc- 
tion of his house, to publish his resignation 
within two weeks. 

During this period, however, a spirit of com- 
pliance appeared to be gaining ground in 
some quarters. Several principal distillers, 
who had formerly held out, entered their 
stills, and others evinced a disposition to 
comply, though restrained by the fear of vio- 
lence. But these favourable appearances did 
not continue long. In January, 1794, there 
were fresh outbreaks. William Richmond, 
who had given information against some of 
the rioters in the affair of Wilson, had his 
barn burnt, with all the gi-ain and hay that 
it contained; and the same thing happened 
to Robert Shawhan, a distiller, who had been 
among the first to accede to the law, and who 
had always spoken favourably of it. James 
Kiddoe and WiUiam Coughran, who had en- 
tered their stills, were first threatened and 
then attacked. The grist-mill of the former 
was mutilated, and the still of the latter de- 
stroyed, and his saw and grist-mills rendered 
useless. They were also ordered to publish 
what they had suffered in the Pittsburg Ga- 
zette. A previous attack had been made up- 
on Kiddoe, when his still was partially de- 
stroyed. June being the month for receiving 
the annual entries of stills, endeavours were 
made to open offices in Westmoreland and 
Washington counties, where it had hitherto 
been found impracticable. With much diffi- 
culty places were procured for the purpose. 
The office in Westmoreland was repeatedly 
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attacked in the night by armed men, who 
fired upon it: but it was defended with so 
much courage by Wells, the collector, and 
Kegan, the owner of the house, as to main- 
tain it for the remainder of the month. That 
in Washington, after repeated attempts, was 
suppressed. The first effort was confined to 
pulling down the sign of the office, and 
threats of future destruction. These were 
soon realized. About midnight, on the 6th 
of June, a number of persons armed, and 
painted black, broke into the house of John 
Lynn, where the office was kept. By prom- 
ises of safety to himself and his house, they , 
treacherously got him into their power, when 
they seized and tied him, threatening to hang 
him. They carried him to a retired part of 
the neighbouring woods, and there, after 
cutting off his hair, and tarring and feather- 
ing him, they compelled him to swear that he 
never would allow his house to be used again 
as an office, never again to have any agency in 
the excise, and never to disclose their names. 
After this they bound him naked to a tree, 
and left him in that situation till the morn- 
ing, when he succeeded in extricating himself. . 
Not content with this, the rioters came again, 
pulled down part of his house, and compelled 
him to become an exile from his own home. 
After this, many of the distillers who had at 
first entered their stills withdrew them, and 
refused payment of the duties. 

In the congress of 1792-93, a bill for alter- 
ing and amending the former laws on the 
subject was introduced, but was dropped in 
the hurry of the close of the session. On the 
5th of June, 1794 [1 Stat, 378], another act, 
emendatory of the act of 1791, was passed. 
By it, the former law was extended to the 
Northwest Territory; the necessity of hav- 
ing an office in each county was dispensed 
with; the state courts were given jurisdic- 
tion over offences against the revenue laws 
in certain cases; and various other emenda 
tions and alterations were made. After the 
passage of this act, a plan was adopted, 
which was intended to give increased effi- 
ciency to the system. It was determined (1) 
to prosecute delinquents for non-compliance, 
in all cases where it could clearly be done; 
(2) to intercept the surplus produce of the 
distillers of the non-complying counties on its 
way to the markets; (3) to confine the pur- 
chase of spirits for the army to those in re- 
spect to which there had been an actual com- 
pliance with the law. It was hoped, by thus 
cutting ofiE the trade of these counties, and 
prosecuting delinquents with rigour, that sub- 
mission could be enforced. Here, again, the 
expectations of the government were disap- 
pointed. Process issued against a number of 
non-complying distillers; and indictments 
having been found at a circuit court holden 
at Philadelphia, in July, 1799, against Robert 
Smilie and John McCuUoch, two of the riot- 
ers in the attack on WeUs, the collector, in 
Fayette county, process issued against them 
also. Warned by the ill success of the pre- 



vious attempts to serve process by deputy, 
the marshal of the district, Mr. Lenox, de- 
termined to go for that purpose in person. 
Before this intention of the marshal was 
known, a design to suppress the office of the 
inspector was manifested. It was currently 
reported that a party of four or five hundred 
men were to march to General Neville's house 
to destroy his papers, and effect the suppres- 
sion. On the 4th of July, 1794, at a muster 
at Colonel Parker's, a paper, to which every 
one who opposed the excise was to put his 
name, was circulated among the militia men. 
Only one man refused to sign it, and he in- 
curred the odium of the rest, and was threat- 
ened therefor. At this place violent and in- 
flammatory speeches were made against the 
law and against congress. The success of the 
rioters in suppressing the collector's office in 
Washington county was referred to; it was 
urged in strong terms to the people to hold 
out, and not to submit to the law; and they 
were openly advised to take up arms and re- 
sist it. After the marshal's arrival, and when 
his purpose was learned by the insurgents, he 
also became an object of hatred; and a very 
large meeting was held to consider the means 
of opp(»ing his mission. The people were col- 
lected by means of expresses sent over the 
country, and considerable numbers came arm- 
ed. It was there resolved that the marshal 
should be seized, and brought before the 
meeting; but what was to be done thereupon 
was left uncertain. If any opposition was 
made, or they were fired upon, they were to 
burn and destroy everything that came in 
their way, A party, headed by a Captain 
Pearsol, was accordingly selected, who were 
ordered to intercept the marshal; and if any 
opposition was made, to return it. The re- 
mainder set out for General Neville's. The 
marshal had executed his trust without oppo- 
sition, though under very discouraging cir- 
cumstances, in Fayette county. But while 
in Alleghany county, being there accompa- 
nied by General Neville, on the 15th of July, 
he was met by the party sent to intercept 
him, then amounting to thirty or forty men, 
who fired on them, but without injury. This 
"ivas but the beginning of greater outrages. 

General Neville had received warnings for 
some time previous, that an attack was in- 
tended on his house. He had been met in 
the spring of the year by a number of dis- 
orderly persons, who, though they did him no 
personal injuiy, yet threatened him with ven- 
geance in a very significant manner. He had 
obtained information of the proceedings of 
the muster at Colonel Parker's. Several oth- 
er indications of a plan against him were 
manifested. Acting on these intimations, he 
had had his house prepared for resistance. 
The windows were filled up with thick plank, 
and the negroes abundantly supplied with 
arms and ammunition. These precautions 
were not idle. About day-break on the 16th, 
the party from the meeting before-mentioned, 
under the command of one John Holcroft, 
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counting about forty guns, appeared at the 
house of the inspector. On being asked what 
they "wanted, and replying in a suspicious 
manner, they were fired upon from the house. 
They returned the fife; but being unex- 
pectedly attacked by the negroes in the out- 
houses, they precipitately retired, with six of 
their number wounded and one Iiilled. The 
inspector's family received no injury. Thougli 
thus far entirely successful. General KeviUe 
had eveiy reason to suppose that the business 
would not terminate thus, and to anticipate 
a renewed and more dangerous attack. He 
accordingly made application to the judges, 
generals of militia, and sheriff of the county 
for protection. A reply to his application, on 
the part^ of these officers, informed him that 
the laws could not be executed, so as to af- 
ford him protection, owing to the too general 
combination of the people in that part of 
Pennsylvania, to oppose the revenue law; and 
expressed a fear, that should the posse comi- 
tatus be ordered out in support of the civil 
authority, very few could be found who were 
not of the party of the rioters, A detach- 
ment of eleven men, regulars, was obtained, 
however, from Fort Pitt, and command was 
taken by Major Kirkpatrick, a relative of 
Gisneral Neville. On the day following the 
attack, the rioters assembled again at 
Couche's Fort, a few miles from the resi- 
dence of General Neville, to the number of 
five or six hundred men. Mortified at their 
defeat, and enraged at the number of wound- 
ed, they allowed their passions to swallow up 
all regard for consequences. A plan was con- 
certed there to proceed at once to General 
Neville's, to compel the resignation of his of- 
fice, and the delivery ^of his papers, and to 
seize the marshal. A committee of three, in 
imitation of the national commissioners that 
then attended the French armies, were elect- 
ed to superintend the enterprise; and they ap- 
pointed a certain James McFarlane,3 formerly 
a lieutenant in the Pennsylvania line, and 
then a major in the militia, to command the 
party, subject to their supei-vision. The or- 
ders were to demand and obtain the inspec- 
tor's commission and papers, and to offer no 
violence to his person or property, farther 
than was necessaiy for accomplishing their 
object. On the 17th, accordingly, they marched 
to the inspector's house. The horses were left 
under a guard in the woodsj and the com- 
mittee seated themselves on an eminence at 
some distance from the house! When McFar- 
lane and the assailants approached the house, 
one David Hamilton was sent with a flag, by 
the committee, t6 demand of the inspector 
his papers. On answer being returned, that 
the inspector had left the house on the ap- 
proach of the party, the flag was sent a sec- 

3 McFarlane had served during the Revolu- 
tion with reputation; and, according to Judge 
Brackenridge (Incidents, p. 18), was a man of 
good private character, and had acquired a 
handsome property by his industry after the 
conclusion of the war. 



ond time, requiring the inspector to resign, 
and that six good, reputable citizens shoifld 
be admitted to examine and seize the papers, 
promising that in that case no further injury 
should be done.* This was refused at once. 
Notice was given, by a third flag, for the 
women and children to withdraw. The at- 
tack then commenced. 

In about a quarter of an hour the defenders 
of the house ceased firing, and a call was 
heard thence, which was mistaken by the as- 
sailants for a parley. Their leader, McFar- 
lane, then stepped from behind a tree, where 
he had for greater safety posted himself, to 
order the firing to stop, when he was hit in 
the groin by a musket-ball from the house, 
and instantly killed. The firing then recom- 
menced, and a message was sent to the com- 
mittee to know whether the house should not 
be stormed. In the meantime the out-houses 
and the adjacent buildings were set fire to. 
The intensity of the heat, and the danger of 
an immediate communication of the confia- 
gration to the house, compelled Major Kjrk- 
patrick and his small party to come out and 
surrender themselves. The attack lasted for 
about an hour, during which the assailants 
had two killed and several wounded; and 
three of the soldiers wei"e wounded. The 
privates wert suffered to depart without in- 
jury, but Major Kirkpatrick was arrested, 
and ordered to give up his musket. He re- 
fused to do so, whereupon one presented a 
gun at his breast, and was about to fire, when 
he dropped upon his knees and asked quarter. 
The mansion was then set on fire, and it and 
the out-buildings were consumed, except a 
small out-house, which was preserved at the 
request of the negroes^ as containing their 
bacon. While the house was burning, the 
rioters broke open the cellar, and drunk up 
the wine, and many things of value were sup- 
posed to be stolen therefrom. The marshal, 
with Colonel Presley Neville (the son of Gen- 
eral Neville) and several others, were taken 
on their way to the house. They were ar- 
rested and put under guard. After a short 
time, all but the two former were permitted 
to escape. Colonel Neville begged to be per- 
mitted to go on, and engaged that all their 
demands should be. complied with. He was 
refused, however, and was compelled to re- 
main during the period of the attack in sight 
of the house; in painful uncertainty as to the 
fate of his father and family. 

After the return of the people from the 
house, they carried with them Colonel Nev- 



4 This David Hamilton was a justice of the 
peace in Alleghany county. General Hamilton, 
in his report to the president, asserts that it 
was also demanded that the soldiers should 
march out and ground their arms. This is not 
in itself at all improbable, considering the 
lengrths to which the rioters had already gone, 
and their present inflamed disposition. It is, 
however, not sufficiently supported by the evi- 
dence, and is expressly denied by Findley in his 
History of the Insurrection, though the latter 
cannot be implicitly relied on. 
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ille and the marslial, wlio were soon in great 
personal danger from tibie multitude, most 
of -whom, from the liquors obtained from the 
inspector's house, were intoxicated. The 
marshal, after a long but fruitless struggle, 
•was forced to promise, under threats of im- 
mediate death, to serve no process on the 
■west of the mountains. The rioters also en- 
deavoured to make him enter into an en- 
gagement not to return the process that he 
had served. The marshal firmly and decid- 
edly refused, though at the risk of his life; 
alleging that this was out of his power, he 
having taken an oath of office to return them. 
This manly and courageous behaviour com- 
pelled respect from even the most violent, 
and he and Colonel Neville were suffered to 
depart without requiring them to give any 
further promises. After being thus dismissed 
they fell in with another party, almost all 
of whom were very much intoxicated. The 
marshal was taken again by these, and car- 
ried by them towards Couche's Fort, to which 
the party was returning, where both the 
peril and the insults to which he had been 
subjected were renewed and increased. Sev- 
eral of the party repeatedly presented their 
pieces at him, and were with difficulty re- 
sti-ained from shooting him by the more pm- 
dent of the party. He succeeded, however, 
at about one or two o'clock in the morning, 
in making his final escape. The insurgents, 
repenting of their lenity, sent, on the 18th, 
David Hamilton and John Black, two of their 
number, to Pittsburg, where the marshal 
then was, to require of him a surrender of 
the processes in his possession, intimating 
that his compliance would satisfy the people 
and add to his safety; and to demand of 
General Neville, in peremptory terms, the 
resignation of his office, threatening, in case 
of refusal, to attack the town and take it by 
force. The officers, of course, refused to 
comply. As it was ascertained that no pro- 
tection could be expected from the magis- 
trates or inhabitants of Pittsburg, it became 
necessary for the marshal and inspector to 
quit the place. As the usual routes were be- 
set by the insurgents, they concluded to de- 
scend the Ohio, and proceed by a circuitous 
route to Philadelphia. They began their 
journey on the night of the 19th, and ar- 
rived at their destination in safety. 

Before separating, after the attack on the 
inspector's, the insurgents appointed a meet- 
ing to be held on the 23d of July, at Mingo 
Creek Meeting House, in Washington county. 
At this meeting, which was composed of 
those who had been engaged in the attadi, 
and a large number from the neighbouring 
counties, first appeared Brackenridge, Mar- 
shall, Bradford, and Parkinson, who after- 
wards became so prominent. = Bradford ad- 
dressed the meeting in a tone of violent 
declamation. He declared his approbation 
of what had been done, and called upon those 
.. — _ '■ ' 

B See note 1 at end of ease. 



assembled to pledge themselves to support 
it. Brackenridge then followed in a tem- 
perate and ingenious speech, by which he 
managed to show them that they had com- 
mitted acts of treason; and to persuade them 
against any precipitate action, without en- 
dangering his safety, and without appearing 
to be adverse to their cause. It was finally 
determined to postpone their final deterjni- 
nation to a more general assemblage. The 
following call for another meeting w^as made, 
and published in the Pittsburg Gazette of the 
26th July: "By a respectable number of citi- 
zens who met'on Wednesday, the 23d instant, 
it is recommended to the townships of the 
four Western Pennsylvania counties, and thi> 
neighbouring counties of Vii^inia, to meet 
and choose representatives, to meet at Park- 
inson's Ferry, on the Monongahela, on the 
14th of August next, to take into considera- 
tion the situation of the Western country." » 

In order to ascertain the strength of the 
insm-gents, and to discover whether there 
were any latent enemies yet remaining un- 
suspected, Bradford, who had now assumed 
the direction of afCairs, planned and executed 
another enterprise. The mail between Pitts- 
btu'g and Philadelphia was robbed, near 
Greensburgh, on tiie 26th of July, by a party 
sent for that purpose, and the Pittsburg and 
Washington packet taken out. This was 
taken to Canonsburg, a village about seven 
miles from Washington, by Parkinson. A 
convention was held by the leaders to open 
and consider the letters. Those from Wash- 
ington were xmobjectionable. But some of 
those from Pittsburg contained very severe 
animadversion on the conduct of the insur- 
gents, and showed no friendly disposition on 
the part of the writers. Bradford and the 
convention at Canonsburg immediately is- 
sued circular letters, directed to the militia 
officers of the four covmties, for a meeting to 
be held at Braddock's Field, on the Monon- 
gahela, on the 1st of August.7 The objects 
which were contemplated, it is said, were to- 
take a march to Pittsburg, to seize the maga- 
zine and military stores, and also to take the 
writers of the letters, and imprison them in 
Washington jail. The burning of the town 
was even spoken of. 

In the meantime, the inhabitants of Pitts- 
buig, by means of the post-boy, who had 
been sent back with the remainder of the 
mail, obtained information of the projected 
march of the insurgents. Opposition was 
impossible. It was therefore deemed pru- 
dent to remove the causes of objection. A 
town meeting was immediately held; and 
with their consent, and for their safety, the 
obnoxious persons, "Ed, Day, James Bryson, 
and Ab. Kirkpatrick," were formally banish- 
ed. The town meeting then went on to pro- 
fess great warmth for the cause, to promise 
the attendance of the inhabitants at Brad- 

c See note 2 at end of case. 
T See note 3 at end of case. 
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dock's Field, and to make arrangements to 
send delegates to the Parkinson's Ferry meet- 
ing. Tlie nmnber of people present at Brad- 
dock's Field, on the day appointed, is esti- 
mated to have heen about seven thousand 
persons. Almost all these were fully armed 
and equipped. A Teiy warlike disposition 
was manifested on the occasion by the ma- 
jority of those present. There was a contin- 
ued firing of guns; and the conversation of 
the militia men was anything but subdued. 
Bradford, who had assumed the title of 
major-general, reviewed the troops on the 
ground, and received tokens of the most in- 
fatuated submissioiL A committee was ap- 
pointed at the rendezvous, who had resolved 
that General Gibson and Ck)lonel Neville 
should be expelled, and authorized the Pitts- 
burg committee to put this in execution. It 
was resolved, also, that the army, as it was 
called, should march to Pittsburg. The de- 
sign of attacking the garrison was, however, 
abandoned. The people of Pittsburg were 
remarkably hospitable on the occasion. The 
army marched through the town very peace- 
ably, and crossed the Monongahela. The 
well disposed then retired to their homes, 
but a number remained, who created some 
disturbances. Major Kirkpatrick's bam was 
burnt, and an attempt was made to set fire 
to liis dwelling house, which was prevented 
by the interposition of the leaders. 

A few days after this meeting, another at- 
tack was again made upon the residence of 
WeUs, the collector of Fayette county. His 
house was burned, and be was compelled to 
resign his commission, and swear never to 
hold the office for the future. Threatening 
letters were sent into Westmoreland county, 
to excite the people to go against Webster, 
the collector of Bedford. Webster was a 
man extremely obnoxious, for other and bet- 
ter reasons than his holding an office under 
the excise law. He had been very oppres- 
sive to the poor in the discharge of his office, 
and had, in several instances at least, by the 
judgment of the inspector, acted illegally, 
though no redress was obtained. It was not 
difficult to get a party to go against him. 
The attack was made upon bis house, but he 
offered not the slightest resistance. He 
brought out his commission and papers him- 
self, tore them up and trod them under foot 
No other violence was done him than in- 
sulting language. 

The insurrection had now reached a point 
at which the temporizing policy of the gov- 
ernment could be pursued no longer. The 
execution of the laws had at length been re- 
sisted by open force, and a determination to 
persevere in these measm-es was unequivocal- 
ly avowed- The alternative of subduing this 
resistance, or of submitting to it, was pre- 
sented to the government. The act of con- 
gress which provided for calling out the 
militia "to execute the laws of the Union, 
suppress insurrections, and repress inva- 
sions," required, as a prerequisite to the ex- 



ercise of this power, "that an associate jus- 
tice or judge of the district should certify 
that the laws of the United States were op- 
posed, or their execution obstructed by com- 
binations too powerful to be suppressed by the 
ordinary coiurse of judicial proceedings, or by 
the powers vested in the marshal." In the 
same act, it was provided, "that lE the militia 
of the state, where such combinations may 
happen, shall refuse, or be insufficient, to 
suppress the same, the president may em- 
ploy the militia of other states." Affidavits 
of all the previous matters were laid before 
Judge Wilson, who granted the necessary 
certificate on August 4th, 1794. 

The executive being now authorized to 
adopt such measm-es as the occasion requir- 
ed, the subject was seriously considered in 
the cabinet; and Governor Mifflin, of Penn- 
sylvania, was also consulted respecting it. 
To avoid military coercion, if obedience to 
the laws could' be produced by other means, 
was. the tmiversal desire. All concurred, 
therefore, in advising the appointment of 
commissioners on the part of the govern- 
ment, and also from the state, to warn the 
insurgents of their impending danger, and to 
convey a full pardon for past offences, on 
condition of future submission. But as re- 
garded ulterior m'easures, in case of contin- 
ued resistance, a difference of opinion exist- 
ed. The act before mentioned, made it the 
duty of the president, before the employment 
of military force, to issue his proclamation, 
commanding the insurgents to disperse with- 
in a limited time. The secretary of state 
(and the governor of Pennsylvania concurred 
with him) was of opinion thatthe conciliatory 
mission should be imaecompanied by any 
measure that might bear the appearance of 
force. It was supposed by him that the 
militia could not serve; or if they did, the in- 
troduction of, as it were, foreign troops into 
the state, would have the effect of inflaming 
incurably the resentment of the uisurgents.5 
The secretary of the treasury, the secretary 
of war, and the attorney-general, were of 
opmion that the president was bound by the 
most high and solemn obligations to enforce 
obedience to the laws, and they recommend- 
ed the employment of a force that would ren- 
der resistance impossible. The insurgents 
could, at the most, muster only about seven 
thousand men; if the government should 
raise an army of twelve thousand men, it 
would be amply sufficient to overawe and to 
crush opposition in the bud. The president 
adopted the latter of these opinions. For- 
bearance, he agreed, had been too long the 
policy of the government. It had been hith- 
erto tried without success. It was more 
than probable that, if it were continued, the 
range of disaffection would be extended, and 
the disorders become incurable. Washing- 
ton, therefore, determined at once tOj issue 

8 See, for correspondence, note 7 at end of 
case. 
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the proclamation that was to precede the 
employment of force, — ^which was done on 
the 7th of August. 

On the same day, a requisition was made 
on the governors of New Jersey, Pennsyl- 
vania, Maryland, and Virginia, for their sev- 
eral quotas of militia to compose an army of 
twelve thousand men, who were to be im- 
mediately organized, and prepared to march 
at a minute's warning.io "While steps were 
being taken to bring this force into the field, 
a. last attempt was made to render its em- 
ployment unnecessary. James Ross, Jasper 
Yeates, and William Bradford, three distin- 
guished citizens of Pennsylvania, were ap- 
pointed commissioners, to bear to the insur- 
gents a general amnesty for past offences 
on the sole condition of a future obedience.ii 
As it was deemed advisable that the exec- 
utive of the state should act in concert with 
that of the United States, Governor MifSin 
also issued a proclamation, and appointed as 
commissioners, to act with those of the gen- 
eral government. Chief Justice McKean and 
■General William Irvine. Meanwhile the in- 
surgents omitted nothing to enlarge the cir- 
<:le of disaffection. Efforts were made to 
draw the adjacent counties of Virginia into 
their cause, and their spirit extended to Mor- 
gantown, in that state, at which place an in- 
spector resided, who saved himself by flight, 
and protected himself by advertising that he 
had resigned his office. Similar excursions 
were made into the contiguous counties with 
success. Numbers were found to join them. 
The impression was general that the great 
body of the people were ready to take up 
arms against the government, and that the 
resistance commenced by them would spread 
through the Union, and terminate in a revo- 
lution. 

On the day apiwihted, there was a toler- 
ably large assemblage at Parkinson's Ferry. 
There were upwards of three hundred dele- 
gates present— three of whom were from Vir- 
ginia. Among these were a number who 
had been engaged ia the previous outrages, 
and threatening letters were sent to the more 
orderly. A liberty pole was placed in sight 
of the meeting, with the motto, "Liberty 
and no excise, and no asylum for cowards 
and traitors." Colonel Cook was appointed 
chairman, and Albeit Gallatin, secretary, 
Bradford opened the meeting with a state- 
ment of the events that had taken place, and 
concluded by reading the letters which had 
been taken from the intercepted mail; with 
some inflammatory comments on them. The 
arrival of the commissioners, with powers 
for restoring order in the Western country, 
was then announced. Some satisfaction was 
expressed on the part of the better disposed, 
but it was determined nevertheless to go on 

s Se§ note 4 at end of case. 

10 This requisition was afterwards augment- 
ed to fifteen thousand men. 

11 See note o at end of case. 



with the business of the meetiag. A series 
of resolutions, prepared by Bradford and 
Marshall, was then proposed. The first reso- 
lution, against taking citizens for trial out 
of the vicinage, met with no objections. The 
second, and most important, ran thus: "Re- 
solved, That a standing committee be ap- 
pointed, to consist of members from 

each county, to be denominated a 'committee 
of Public Safety,' whose duty it shall be to 
call forth the resources of the Western coun- 
try, to repel any hostile attempts that may 
be made against the citizens, or the body of 
the people." This was nothing more nor 
less than an attempt to form a combination 
hostile to the state and to the United States. 
Mr. Gallatin had the courage to oppose this, 
and the skill to oppose it successfully. He 
objected to the word "hostility" as improper, 
as the coercion hitherto exercised had been 
by means of the judiciary. He moved to re- 
fer the resolution to a select committee. So 
great was the fear of the people among the 
delegates, that this was not seconded. After 
some delay, however, Marshall, the mover 
of the resolution, offered to withdraw it, on 
condition that a committee of sixty should 
be appointed, with power to call a field meet- 
ing of the people or their deputies. This was 
at once agreed to. The resolution was then 
modified so as to meet the views of all. The 
subsequent resolutions were agreed to with- 
out much difficulty, except the last. This 
rt'as to support the laws of the United States, 
except the excise law, Mr. Gallatin succeed- 
ed in obtaining the omission of the "except." 
The resolutions were then committed for re- 
modelling and passed the next day with ease. 
The committee of sixty was appointed to 
meet at Redstone Old Fort, and in the mean 
time a sub-committee of twelve members, 
was chosen to confer with the commissioners 
from the president.12 On the 21st of August 
the commissioners on both sides met at 
Pittsburg.13 

The conference \Yas begun by the commis- 
sioners representing the government of the 
United States, who "expressed their concern 
at the events that had occasioned the meet- 
ing; but declaimed their intention to avoid 
any unnecessary observations upon them, as 
it was their business to endeavour to compose 
the disturbances which prevailed, and to re- 
store the authority of the laws by measures 
wholly of a conciliatory nature." It was then 
stated that "formal resistance ^ which had 
arisen. to the laws of the United States, vio- 



12 This committee was John Kirkpatrick, 
Geor/?e Smith, and John Powers, from West- 
moreland county; David Bradford, James Mar- 
shall, and James Edgar, from Washington 
county; Edward Cook, Albert Gallatin, and 
James Lang, from Fayette county; Thomas 
Morton, John Lucas, H. H. Brackenridge, from 
Alleghany- William McKinley, William Suth- 
erland, and Robert Stevenson, also acted with 
the others, as delegates from Ohio county, Va. 

13 See note 6 at end of case. 
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lated tlie great principle on which republican 
government is founded; that every such gov- 
ernment must, at all hazards, enforce obedi- 
ence to the general will." They then repre- 
sented the obligation which lay on .the presi- 
dent of the United States to enforce the 
execution of the law; the measures that he 
had taken for the purpose; his desire to avoid 
extremities, and the general nature of the 
powers that they had been entrusted with. 
They then requested to know whether the con- 
ferees could give any assurances of a dispo- 
sition on the part of the, people to submit to 
the law. The conferees then entered into a 
narrative of the causes of discontent which 
so generally prevailed. Many of these, they 
insisted, "had long existed, and some of them 
from the settlement of the country." They 
complained "of the decisions of the state 
courts, which discountenanced improvemenr, 
and gave the preference to paper titles; of 
the war which had so long vexed the fron- 
tiers, and of the manner in which that 
war had been conducted," adding, that they 
"had boen unnecessarily harassed with militia 
duty;" that the general government had been 
unattentive to the execution of the treaty of 
1783, respecting the western posts, and re- 
miss in asserting the claim to the navigation 
of the Mississippi; that "the acts for raising 
a revenue on distilled spirits were unequal 
and oppressive, in consequence of their local 
circumstances; that congress had neglected 
their remonstrances and petitions, and that 
there was great hardship in being summoned 
to answer for penalties in the courts of the 
United States, at a distance from the vici- 
nage." To this they added, as causes of irri- 
tation, the suspension of the settlement at 
Presqu'isle, and the engrossing of large quan- 
tities of land in the state by individuals; the 
killing of certain persons at General Neville's 
house, and the sending of soldiers from the 
garrison at Pittsburg to defend that house. 
The appointment of General Neville as in- 
spector was also referred to as peculiarly of- 
fensive. The conferees said, that they were 
persuaded that the actors in the late disturb- 
ances had not originally intended to 'have 
gone so far as they had gone; but had been 
led into it "from the obstinacy of those who 
refused to do what was demanded of them;" 
and that if there were any prospect of redress, 
no people Ttould be more ready to show them- 
selves good citizens. 

Great surprise was naturally felt by the 
commissioners at the nature and extent of 
these grievances; and it was intimated, that 
"if these were really the causes of discontent, 
no goivemment would be able to satisfy 
them." They stated what was supposed to 
be the intentions and course of the govern- 
ment as regards the navigation of the Missis- 
sippi, and the other general grievances. The 
acts of congress, however, that were com- 
plained of, could be only reached through con- 
stitutional action in congress itself. The 
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western counties were better represented in 
congress than they were, in point of popula- 
tion, entitled to be. Their petitions and re- 
monstrances "had never been overlooked, nor 
their interest disregarded." The act com- 
plained of had passed by a considerable major- 
ity, among whom might be found the names 
of men who had always been .considered as 
the warmest friends of that country. Sev- 
eral modifications had been introduced in the 
last session, one of which removed one of the 
chief grounds of objection, by giving to the 
state courts concurrent jurisdiction with those 
of the United States in suits for penalties un- 
der the act. It was then asked whether there 
was anythiiig, within the power of the presi- 
dent, yet remaining to be done to make the 
execution of the act "convenient and agree- 
able to the people." The terms upon which 
submission would be considered as satisfac- 
tory, and the powers of the commissioners, 
were then submitted in writing. After some 
alterations, the conferees expressed their ap- 
probation of the proposals, and engaged to 
recommend them to the people. They added, 
that they were persuaded, that however they 
might be received, nothing further could be 
done on the part of the commissioners. 

But whatever may have been the desires of 
the conferees, the responsive meetings called 
by them of their constituents soon made it 
apparent that by this process submission was 
not to be obtained. The tone of the disaffect- 
ed was as violent as their proceedings were 
evasive; and at last, convinced that if the 
pending negotiations were continued on the 
same basis, the executive would be subjected 
to fresh humiliations, the federal commission- 
ers required that the people of the several 
townships and districts should be severally 
called on, under every circumstance of solem- 
nity, so to express their "opinion whether or 
not there was such a general submission that 
the laws could be carried peacefully into exe- 
cution." Unfortunately for the success of 
this plan, about this time the rebellion spread 
to the east of the Alleghanies, and showed it- 
self in the midland parts of Pennsylvania, 
and in Maryland. All who came from that 
part of the country, brought to the insurgents 
the most favourable accoimts of the sympathy 
of the people; and brought, or pretended to 
bring messages, desiring the country to hold 
out. Various publications in the Pittsburg 
Gazette, both threatening and satirical, tend- 
ed to prejudice the public mind against sub- 
mission.! * This feeling displayed itself very 
strongly in some places; and on one occasion, 
on the return of the commissioners, it broke 
out into open violence and insult against 
their persons. At Greensburg, the inn at 
which they stayed was attacked by a party 
of disorderly persons, who broke the windows 
and abused them violently. They were com- 
pelled to pass the night armed. 

14 See note 7 at end of ease. 
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The commissioners rejwrted, on tlie 24th of 
September, the result of the county meetings 
to he, that in the returns made to them, there 
ai-e no opinions certified that there is so gen- 
eral a submission, in any one of the counties, 
that an office of inspection could he safely es- 
tablished there; on the contrary, the report 
from Westmoreland county expressly stated 
that such a measure would not be safe. No 
returns "whatsoerer "were received from Alle- 
ghany or Bedford counties, though it appeared 
that a majority in the former county were in 
favour of resistance. The number of signa- 
tures received in favour of submission was 
very insignificant when compared with the 
number of people, and though 'the commis- 
sioners still rested in the hope that a majority 
of the people at large was disposed to support 
the government throughout, yet in the face of 
the evidence produced before them, they felt 
that they had no other course but to return 
that "there was no probability that the act 
for raising revenue on distilled spirits could 
be enforced by the usual course of civil au- 
thority, and that some more competent force 
was necessary to cause the laws to be duly 
executed, and to insure to the officers and 
well-disposed citizens that protection which 
it is the duty of government to afford." i5 
This last appeal having failed, it became' the 
duty of the president to vindicate the author- 
ity of the government at once. He issued a 
third proclamation on the 25th of September, 
describing in energetic terms the obstiuate 
and perverse spirit with which all the propo- 
sitions of amnesty had been met; and declar- 
ing his fixed determination, in obedience to 
the high duty assigned to him by the consti- 
tution, to take care that the laws be faith- 
fully executed by the president of the United 
States of America. The militia were to be 
put in motion immediately. The troopS from 
New Jersey and Pennsylvania were directed 
to rendezvous at Bedford, and those of Itlary- 
land and Virginia at Cumberland, on the 
Potomac. The command of the expedition 
had been conferred on Governor Lee, of Vir- 
ginia; and the governors of New Jersey and 
Pennsylvania commanded the militia of the 
several states, under him. The circumstan- 
ces attending the calling out of the militia are 
thus concisely stated by Chief Justice Mar- 
shall (2 Life of Washington, 346): 

"From the same causes, among which was 
disaffection to the particular service, the 
prospect of bringing the quota of troops re- 
quired from Pennsylvania into the field, was 
at first unpromising. But the assembly, 
which had been summoned by the governor 
to meet on the 1st of September, expressed 
in strong terms its abhorrence of this dar- 
ing attempt to resist the' laws, and to sub- 
vert the government of the country; and a 
degree of ardour and unanimity was dis- 

15 See note 6 at end of case, where the report 
of the commissioners is given at large. 



played by the people of other states which 
exceeded the hopes of the most sanguine 
friends of the administration. Some feeble 
attempts were, indeed, made to produce a 
disobedience to the requisition of the presi- 
dent, by declaring that the people woidd nev- 
er be made the instruments of the secretary 
of the treasury, to shed the blood of their 
feUow-citizens; that the representatives of 
the people ought to be assembled before a 
eivH war was commenced; and by avowing 
the extravagant opinion, that the president 
could not lawfully call forth the militia of 
any other state, until actual experiment had 
ascertained the insufficiency of that of Penn- 
sylvania. But these insidious suggestions 
were silenced by the genei-al sense of the na- 
tion, which loudly and strongly proclaimed 
that the government and laws must be sup- 
ported. The officers displayed an unexam- 
pled activity; and intelligence from every 
quarter gave full assurance that, with re- 
spect to both numbers and time, the requisi- 
tion of the president would be pimctuaUy ob- 
served. The governor of Pennsylvania com- 
pensated for the defects in the militia law 
of that state by his personal exertions. 
From some inadvertence, as was said, on the 
part of the brigade inspectors, the militia 
could not be drafted, and consequentiy the 
quota of Pennsylvania could be completed 
only by volunteers. The governor, who was 
endowed with a high degree of popular elo- 
cution, made a circuit through the lower 
counties of the state, and publicly addressed 
the militia at different places, where he had 
caused them to be assembled, on the crisis 
in the affairs of their country. So success- 
ful were these animating exhortations, that 
Pennsylvania was not behind her sister 
states in furnishing the quota required of 
her. The president in person visited each 
division of the army; but being confident 
that the force employed must look down all 
resistance, he left the secretary of the treas- 
ury to accompany it, and returned himself to 
Philadelphia, where the approaching session 
of congress required his presence. From 
Cumberland and Bedford the army marched 
in two divisions into the country of the in- 
surgents. The greatness of the force pre- 
vented the effusion of blood. The disaffect- 
ed did not venture to assemble in arms. 
Several of the leaders, who had refused to 
give assurances of future submission to the 
laws, were seized, and some of them detain- 
ed for legal prosecution. But although no 
direct and open opposition was made, the 
spirit of insurrection was not subdued. A 
sour and malignant temper displayed itself, 
which indicated but too plainly that the dis- 
position to resist had only sunk under the 
pressure of the great military force brought 
into the country, but would rise again should 
that force be withdrawn. It was, therefore, 
thought advisable to station, for the winter, 
a detachment, to be commanded by Major- 
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General Morgan, in the centre of the disaf- 
fected country." lo 

These judicious measures had the effect of 
totally checking opposition, and of enabling 
the good sense and lore of order of the com- 
munity to display itself. it Though many 
complaints and, perhaps, with reason, -were 
made against the excesses of the soldiery, 
no further violations of the laws occurred.* 
The excise was continued without opposition, 
and revenue collected imder it till the year 
1803, when it was repealed. After quiet had 
been thus restored and the civil authority 
was enabled to assert itself, the prosecutions 
of those concerned In the insurrection were 
.resumed with vigour, and a number of ar- 
rests of those who took the most active part 
were made. 

Indictments for high treason having been 
found against a number of these, a venire 
was issued in each case is for summoning a 
jury returnable to the April term, 1T93; and 
to each writ the marshal returned a separate 
panel containing the names of thirty-six ju- 
rors from the city of Philadelphia, fifteen 
from the count? of Delaware, nine from the 
coimty of Chester, and twelve from each 
county in which the treason was charged to 
have been committed, making seventy-two 
jurors on each panel, and one hundred and 
eight jiiroi'S summoned on the whole. The 
act of congress (1 Stat. 112, § 29) having di- 
rected "that any person who shall be ac- 
cused and indicted of treason, shall have a 
copy of the indictment, and a list of the 
jury and witnesses to be produced on the 
trial for proving the said indictment, men- 
tioning the names and places of abodes of 
such witnesses and jurors, delivered imto 
him at least three entire days before he 
shall be tried for the same," the attorney of 
the district had, in due time, delivered to 
the several prisoners copies of the indict- 
ment, of the panel of jurors, and of the list 
of witnesses; but he had omitted to deliver 
a copy of the caption of the indictment, and 
to specify the occupations, or the places of 
abode of the jurors and witnesses, otherwise 
then by mentioning the counties in which the 
jurors respectively resided. 

On this state of facts, Mr. Lewis suggest- 
ed the following exceptions, which, he said, 
were not so much designed for the existing 
cases, as to prevent the introduction of prece- 

16 In preparing the statement of facts very 
free use has been made of Mr. Hamilton's re- 
port to the president, of August 5, 1794. Of 
all his official reports, there is no one which 
more fully than this exhibits his unrivalled 
powers of statement and description; and in 
those instances where his abstract of the dep- 
ositions taken chimes in with the evidence aft- 
erwards adduced, his narrative has been ipsa 
verba, adopted. For Mr. Hamilton's notes of 
the progress of the army, see 10 Sparks, "Wash. 
449. 

IT See note 8 at end of case. 

18 From this point the report in [IT. S. v. In- 
surgents of Pennsylvania] 2 Dall. [2 tJ. ^] 
335 etseq. is followed. 
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dents, injurious to the rights and safety of 
posterity: 

(1) That the marshal had returned a great- 
er number of jurors than the law authorized, 
and that he had returned a several panel in 
each case, instead of one general panel to 
try all the issues at this court. By the act 
of congress (1 Story's Laws, p. 63, § 29 [1 
Stat. 88]) it is declared, that "in aU cases 
punishable with death, that tiial shall be 
had in the county where the offence is com- 
mitted, or where that cannot be done, with- 
out great inconvenience, twelve petit jurors 
at least shall be summoned from thence. 
And jurors in all cases to serve in the courts 
of the United States shall be designated by 
lot, or otherwise, in each state respectively 
according to the mode of forming juries 
therein now practised so far as the laws of 
the same shall render such designation prac- 
ticable by the com-ts or marshals of the 
United States; and the jurors shall have the 
same qualifications as are requisite for ju- 
rors by the laws of the state of which they 
are citizens, to serve for the highest courts 
of law of such state, and shall be returned 
as there shall be occasion for them from such 
parts of the district from time to time as the 
court shall direct, so as shall be most fa- 
vourable to an impartial trial, and so as not 
to' incur an unnecessary expense, or unduly 
to burden the citizens of any part of the dis- 
trict with such services." By the act of 
Pennsylvania for the better regulation of 
juries (volume 2, p. 263, § 4, Dallas' Ed.) it 
is declared, "that every sheriff, or any officei-, 
to whom the return of venire facias jura- 
tores, or other process for the trial of causes 
before the judges of oyer and terminer, gen- 
eral jail delivery, and nisi prius doth belong, 
shaU, upon return thereof, unless in cases 
where a special jury shall be struck by nde 
of court, annex a panel to the said writ con- 
taining the Christian and surnames, addi- 
tions, and places of abode of a competent 
number of jurors, the names of the same per- 
sons to be inserted in the panel annexed to 
every such writ, for the trial of all issues 
in civil and criminal causes at the said courts 
in each respective county, which number of 
jurors, in any county, shall not be less than 
forty-eight, nor more than sixty, without the 
direction of the judge or judges appointed to 
go to the circuit, and sit as judge or judges of • 
oyer and terminer, general jail deliveiy, or 
nisi prius in such county, who are hereby em- 
powered and required, if he or they see 
cause, by o]^der, under his hand, or their 
hands, to direct a greater number, not to ex- 
ceed eighty," &c. By the same act, * (section 
5,) it is further declared, "that the sheriff of 
the county of Philadelphia, or other county, 
where the supreme court of judicature shall 
be holden, or other officer to whom the re- 
turn of the venire facias jiiratores, or Other 
process for the trial of causes at bar "before 
the justices of the siipreme court, doth be- 
long, shall, upon return thereof, unless in cas- 
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es where a special jiiry shall be struck by 
rule of court, annex a panel to the said writ, 
containing the Christian and surnames, addi- 
tions and places of abode, of a competent 
number of jurors, the names of the same per- 
sons to be inserted in the panel annexed to 
every such writ, for the trial of aU issues 
to be tried at the bar of the said court dur- 
ing the ensuing term, which number of ju- 
rors shall be not less than forty-eight, nor 
more than sixty," &c. The law ofothe state 
being thus made , the rule for thf federal 
courts, Mr. Lewis contended that in no case, 
could the mai'shal be authorized to return 
more than eighty jurors; that the power of 
extending the panel to that number does not 
rest in the circuit court, sitting in its ordi-^ 
nary character, as the act only vests it in the 
courts of oyer and terminer, general jail de- 
livery and nisi prius; but, that, in the pres- 
ent instance, even that number, and without 
the order of the court, had been far exceed- 
ed, since twelve jurors had been summoned 
from each of the four counties, in wliich the 
charges were laid, and sixly had been sum- 
moned from other parts of the state, making 
in the whole one hundred and eight, which 
he considered an unnecessary, as well as an 
expensive and oppressive call on the citizens. 
He insisted that, as different charges were 
laid in the four counties, forty-eight jurors 
shotdd have been summoned from them, and 
only the number necessary to complete the 
panel of sixty, or in case of a special order, 
the panel of eighty might be summoned from 
any other part of the state. In England, the 
power of summoning jurors is limited to 
forty-eight, unless by the special order of the 
justices of oyer and terminer and general 
jail delivery. Keyl, 16. The act of congress 
does not direct, that the twelve jurors to be 
brought from the county where the offence 
was committed, shall be over and beyond the 
sixty jurors, directed by the state law to be 
summoned; nOr does it permit the marshal 
to summon the jurors whence he pleases, 
without the express order of the court. The 
return of several panels for the trial of each 
issue, Mr. Lewis deemed to be equally incon- 
sistent with the terms and policy of the 
Pennsylvania law, which the law of congress 
had likewise adopted. Great inconveniency 
had been experienced from such a practice; 
and the sta?te legislature, as a reformation in 
the system of jurisprudence that previously 
prevailed, expressly enacted, that the panel 
annexed to every writ of venire facias jura- 
tores, should be "for the trial o? all issues to 
be tried at the bar of the said coiurt during 
the said term," 

(2) That a copy of the caption of the in- 
dictments as well as a copy of the indict- 
ments themselves, had not been delivered to 
the respective prisoners. The caption is ma- 
terial, for it must state the judges before 
whom,' the grand jury by whom, the time 
when, and the place where the indictment 
was presented. For, if the judges sit with- 



out a commission, or the commission has ex- 
pired; if the grand jury was composed of 
a nvunber less than twelve, or the members 
of it were not qualified according to law; if 
the indictment was found at a place where 
the court was not authorized to sit, or at a 
time when, in fact, it was not sitting, the 
prisoner is entitled to take advantage of the 
'defect, and he cannot have the opportunity 
of doing so, unless he is furnished with the 
caption of his indictment. On the same 
principle Foster contends for the same priv- 
'ilege; and declares it to be founded on the 
constant pi-actice, though the act only men- 
tions a copy of the indictment Fost Grown 
Law, 220. And Blackstone, as well as Fos- 
ter, shows that it is of importance that the 
prisoner should receive the copy before ar- 
raignment, "for then is his time to take ex- 
ceptions to the indictment by way of plea or 
demurrer." 2 Hawk. P. O. c. 25, § 118.' In 
reason, and in effect, the caption is part of 
the indictment Whenever it becomes neces- 
sary to exemplify the indictment the caption 
must accompany it; and no inference drawn 
from the practice I'especting indictments for 
other offences (where the caption is not sup- 
plied as it is said till the record is finally made 
up) can be applicable to the present question, 
since 'in no other ease but treason is a deliv- 
ery of the copy of the indictment prescribed 
as a preliminary to the trial. Nor is there any 
essential distinction, between this court and 
the courts to which the cited authorities re- 
late; for although the jurisdiction of the 
court is ascertained and known, the consti- 
tutionality of the' commissions of the judges 
who compose it; the legality of the number 
and qualification of the grand jury who at- 
tend it; the place of its sessions &c., will 
stiU afford ample materials for investigation 
and just objection. 

(3) The lists furnished to the respective 
prisoners, do not contain a sufficient specifica- 
tion of the addition and places of abode of 
the jurors and witnesses. By the act of con- 
gress (1 [Story's Laws] 63, § 28 [1 Stat 88]), 
as weU as the act of Pennsylvania (vol. 2, p. 
263) the spectflcation of the place of abode 
of the jurors, ds prescribed; and the Pennsyl- 
vania act (which is adopted by the other) 
calls likewise for the addition of the juroi-s. 
It is true, that ia the copy of the panel the 
county" is mentioned, from which the jurors 
respectively are sumfuoned; but as the sheriff 
could not in a case arising under the state 
jurisdiction, summon any citizens as jurors, 
who were not inhabitants of the proper coun- 
ty, the act, when it requires a specification 
of the place of abode, cannot surely be sat- 
isfied by mentioning the county. The ex- 
press relation between the state and federal 
laws on the subject demands an analogous 
conclusion, in a case arising under the juris- 
diction of the general government; and the 
general reasons for furnishing such informa- 
tion to prisoners, acquire great additional 
force, from a consideration of the distance 
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between the place of trial, and the place 
■where the offence is charged to have been 
committed. 

In answer to tJiese exceptions, Mr. Brad- 
ford (the attorney general of the United 
States) and air. Jlawle (the attorney of the 
district) premised, that they were also im- 
pressed with the propriety and necessity of 
establishing sound and permanent principles 
on this first discussion of the doctrine of trea- 
son, as it applied to the existing constitution 
of the United States. But they contended: 

(1) That the exception to the number of 
jurors returned, and to the mode of return- 
ing separate panels, ought not to be allowed. 
They observed, that the leading question on 
this point, called for a decision, whether, 
■when a federal court was referred by an act 
of congress to state regulations for its gov- 
ernment, the state law, in its sti-ict words, 
or in the practice imder it, should 'furnish 
the rule? But, even from the context of the 
judicial act of congress, an intention cannot 
reasonably be inferred, to incorporate all the 
provisions of the Pennsylvania act relating to 
jurors, into the practice of the federal courts. 
Tlie reference to the state laws, respects only 
the mode of designating the jury by lot, or 
otherwise, and the qualification of the jurors; 
it does not respect the number to be returned 
on the panel, which is still left, under the 
power of framing writs suited to the exigency 
of every case (vol. 1, p. 58), in the discretion 
of the court, to be prescribed by venire, or 
at common law. But the Pennsylvania act, 
without admitting such a distinction, must 
produce < the greatest embarrassment, for it 
prescribes a different number of jurors to be 
returned to different courts, and there is noth- 
ing in the act of congress to determine which 
number shall be adopted here. The act of 
Pennsylvania however had obviously an 
economical object in view, when it limited 
the number of jurors to sixty, as a compen- 
sation was originally allowed for their at- 
tendance, though it has since been repealed 
(volume 2, Dall. Ed. p. 2G8), and the practice 
of the supreme court, it is believed changed 
in consequence of the repeal. But even tak- 
ing the act of Pennsylvania as an indispen- 
sable rule, it is substantially complied ■with. 
The act of congress introduced a particular 
reguLation for the trial of offenders, -which 
required that twelve jurors should be taken 
from the county where the offence is charged 
to have been committed; and this is done. 
The act of Pennsylvania authorized sixty ju- 
rors to be summoned; and in addition ttf the 
twelve from the proper county, the marshal 
has accordingly summoned sixty from the 
state at large. To each venire there are no 
more than seventy-two jurors returned. The 
return of a separate panel in each ease is, 
likewise, perfectly consistent with law, prac- 
tice, and public convenieney. The indict- 
ments depending are all separate; none of 
them are joint The exception, however, if it 
Is at all available, goes to the venire, and not 
26PED.CAS 33 
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• to the panel; for the latter is in sti'iet con- 
formity to the former. After the court has 
prescribed that twelve of the jurors shall be 
brought from the proper county, the marshal 
has a legal direction to bring liie rest from 
any part of the district that he pleases. The 
court will not, and cannot, interfere with the 
exercise of that power, imless it becomes 
necessary, in order to obtain an impartial 
jury. There must be as many panels as there 
are counties, in which offences ai-e charged to 
have been committed; and if twelve jurors 
are taken from the proper countj' for each 
ease, there can be no legal ground to object 
that the same sixty, to complete the panel of 
seventy-two, are returned to all the cases. 
But the adverse doctrine would require the 
jurors to be brought from every county in 
which the offence is charged. Suppose, there- 
fore, five counties involved, sixty jmrors 
would, of course, be returned from them; and 
if the court (as it has been contended) can- 
not increase that number, then a pirate, or 
any other felon, charged with an offence com- 
mitted out of those counties, could not be 
brought to trial at the same term. 

(2) That it is not necessary, nor is it mate- 
rial, to furnish the prisoner with a copy of 
the caption, as 'well as of the indictment. 
The act of congress must be presumed to have 
been passed with a full knowledge of the 
state law; and by the state law, evinced and 
supported by a constant practice, nothing 
more than a copy of the indictment was re- 
quired. [Respublica v. Molder] 1 Dall. [1 U. 
S.] 33. Sufficient appears on the indict- 
ment to show, what it is incumbent on the 
prosecutor to show. The case referred to in 
Fost. Crown Law, p. 229, was that of a spe- 
cial court, where a caption is undoubtedly 
necessary; and the distinction is expressly so 
taken. Id. Discourse I.; 2 Hawk. P. C. c. 
25, § 120. 

(PATTERSON, Circuit Justice. The cases 
of special courts, or of inferior courts, held 
by charter, &c., can furnish no analogy for 
this court, which is a court of original and 
permanent jurisdiction. The proceedings in 
the king's bench can alone be applicable.) 

(3) That the addition of the jurors and -wit- 
nesses, as to the place of abode, is sufficient; 
but if the court think otherwise, time will be 
allowed to amend it. The act of congress, 
however, does not require a specification of 
the occupation of the jurors and witnesses, 
but only of their names and places of abode; 
and it cannot be controlled by the provision 
of the state act, which is in that respect dif- 
ferent; but must be deemed substantive and 
independent. 

Before PATTERSON, Circuit Justice, and 
PETERS, District , Judge. 

PETERS, District Judge. I have consider- 
ed the objections made to the panels, and do 
not conceive these objections relevant Al- 
though, in ordinary cases, it would be well 
to accommodate our practice with that of 
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the state, yet the judiciary of the United 
States should not he fettered and controlled 
in its operations, by a strict adherence to 
state regulations and practice. But I see not, 
that in a liheral view and construction of the 
laws of the United States, on this subject, a 
rigid adiierence to all the local and economical 
regulations of the state, is directed or neces- 
sary. It should seem, that the most pointed 
reference was had to the designation and 
qualification of jurors, and not to the exact 
numbers of which the panel should consist. 
The legislature of a state have in their consid- 
eration a variety of local arrangements, 
which cannot be adapted to the more ex- 
panded policy of the nation. It never could 
have been in the contemplation of congress, 
by any reference to state regulations, to de- 
feat the operation of the national laws. Now, 
there are cases, which have been stated, in 
which some of the criminal laws of the Unit- 
ed States may be rendered impracticable by 
an adherence to the i-ule of numbers pre- 
scribed as to jurors, in criminal cases, by 
the state law; and, especially, if there must 
be but one panel as has been contended. Yet, 
the most substantial requisites, to wit, the 
qualifications of jurors and mode of selection, 
may be adhered to. As to the clause in the 
law of the United States, directing that "the 
laws of the states (with great exceptions) 
shall be regarded as rules of decision, in 
trials at common law, in the eoui-ts of the 
United States," I do not thint it applies to 
the case before us. All the arguments found- 
ed on the inconveniences to the defendants, if 
in this case particularly any such exist (of 
which I much doubt), weigh lightly, when set 
against the delays and obstructions which the 
objection would throw in the way of the ex- 
ecution of the laws of the nation. 

PATTEIiSON, Circuit Justice. The objec- 
tions that have been suggested on this occa- 
sion, are principally founded on the twenty- 
ninth section of the judicial act of congi-ess, 
which refers the fedei-al courts to the state 
laws, for certain regulations respecting ju- 
ries. But the words of this reference are 
clearly restricted to the mode of designating 
tlie jury by lot, or otherwise; and to the quali- 
fications which are requisite for jurors, ac- 
cording to the laws and practice of the re- 
spective states. Since, therefoi-e, the act of 
congress does not itself fix the number of ju- 
rors, nor expressly adopt any state nile for 
the pm*pose, it is a necessary consequence, 
that the subject must depend on the common 
law; and by the common law, the court may 
direct any number of jurors to be summoned, 
on a consideration of all the circumstances 
under which the venire is issued. There are 
instances, indeed, where five jiiries have been 
summoned upon a trial for high treason, in 
order that after the allowance of the legal 
challenges, a competent number might still 
be insured. In the present instance, the pre- 
cept requires the marshal to return at least 



forty-eight jurors; and he has not in my opin- 
ion been guilty of any excess in the exer- 
cise of that discretion for returning a greater 
number, with which he is legally invested. 
Neither is the mode of making his return 
justly exceptionable. As the act of congress 
directs that twelve jurors shall be summoned 
from the county in which the offence was 
committed, I cannot conceive any more prop- 
er, or more legal way of proceeding, than by 
issuing a venire in each c^se; and then there 
must of course be a separate panel returned, 
in conformity to every writ Thus, likewise, 
the act of eongi-ess and the state act have 
been reconciled, and both put into operation; 
twelve jurors being returned in pursuance of 
the former, and sixty jurors being returned 
in pursuance of the latter law. With respect 
to the objection, that a copy of the caption 
of the indictment has not been furnished to 
the prisoners, it may be observed, that, al- 
though the practice of Pennsylvania has been 
different, yet the caption and the indictment 
seem naturally to form but one instrument; 
and copies of both should, therefore, be de- 
livered under the provisions of the act of con- 
gress. There can be little ineonveniency in 
adopting this rule; and it is calculated to 
avoid much difficulty and conti'oversy. The 
objection, that the place of abode of the 
jurors and witnesses has not been sufficiently 
designated, in the lists furnished to the pris- 
oners, is, likewise, in our opinion a valid one. 
The object of the law was to enable the party 
accused, to prepare for his defence, and to 
identify the jurors who were to try, and the 
witnesses who were to prove, the indictment 
against him. It is contrary to the spirit and 
intent of such. a provision, that the whole 
range of. the scate, or of a county, should be 
allowed, as descriptive of a place of abode; 
and it is the duty of the judges so to mould 
the practice and construction of statutes, as 
to render them reasonable and just. With 
regard to the place, therefore, we think the 
townships in which the jurors and witnesses 
respectively reside, should be specified; but 
the act of congress does not require a speci- 
fication of their occupations, and the niceties 
of the state act are not, in that respect, in- 
corporated into the federal system. 

In consequence of this decision, the trials 
were suspended, in order to give the attorney 
of the district the three days required by the 
act of congress for delivering to the prison- 
ers amended copies of the caption and indict- 
ment, and of the lists of jurors and witnesses. 

NOTE 1. Hugh H. Bracbenridge \vas then 
a lawyer of considerable standing in Pittsburg, 
and afterwards became a judge of the supreme 
court of Pennsylvania. He was a man of some 
learning and much eccentricity, and was the au- 
thor of several books, the best known of which 
was a humorous novel, called "Modern Chival- 
ry, or the Adventures of Captain John Farrago 
and His Servant Teague O'Eegan," which was 
very successful in its day. One act of mag- 
nanimity on his part ought to be recorded, to 
preserve his memory from oblivion. In 1805, 
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Judges Shippen, Yeates, and Smith, of tlie su- 
preme court of Pennsylvania, being out of fa- 
vour with the legislature, were impeached for an 
alleged maladministration of. justice in the case, 
-of Com. V. Passmore [3 Yeates, 441]. The 
charge was, that they had illegally imprisoned 
the defendant in that case for a contempt, in 
publishing a libel on certain proceedings in that 
■court, but the matter wore an entirely political 
4ispect. Judge Brackenridge was not present 
when the decision was pronounced, and was of 
the same political creed as the dominant party 
in the house of representatives. He, however, 
^t once wrote to the committee of impeachment, 
requesting them to join him with the other judges 
in the proceedings, as he entirely approved of 
their decision, and, if he had been present, would 
hav6 concurred in it. He considered it but fair 
4ind right, that, sharing the obnoxious opinions 
of his brethren, he should also share their pun- 
ishment. The committee refused to accede to 
this, and the other judges were afterwards ac- 
•quitted. Colonel Marshall, an Irishman, was a 
liian of respectability and wealth. He had been 
sheriEE of Washington county, member of the 
legislature, and of the convention for ratifying 
the constitution of the United States, against 
-which he voted. As his character had been that 
of a moderate, prudent, industrioife man, the 
part he took in the insurrection surprised every 
-one. David Bradford, a Marylander by birth, 
had been a deputy of the attorney-general of the 
state for "Washington county, ever since its cre- 
ation. At the time of the adoption of the con- 
stitution he was a zealous Federalist. He was 
a man of great timidity of character, and yet 

. 11 great demagenrue. ' Before the attack on the 
inspectors, he had avoided giving open sanction 
to their proceedings, yet had encouraged the 
rioters. But, after that time, he was comoelled 
l>y their threats to declare himself in their fa- 
Tour. He had thus got unexpectedly involved in 
the insurrection, and finding it too late to recede, 
endeavoured to carry out the most violent meas- 
tires in order to save himself. All the wild 
liroeeedings afterwards adopted are attributable 
to him. Benjamin Parkinson, a native of 
Pennsylvania, was also a Federalist, and had 
formerly supported General Neville. He had 
been reputed a good citizen, and a man of influ- 
ence in his neighbourhood, and had been a jus- 
lice of the peace. He was one of the committee 

•of superintendence at the attack on General 
Neville's house. 

NOTE 2. The intended character of the 
meeting, notwithstanding the cautious wording 
of the notice, was no secret. The following let- 
ter from Bradford to the inhabitants of Monon- 
.gahela, will show the spirit of the leaders: 

"August 6th, 1794. 

"Gentlemen: I presume you ehave heard of 
the spirited opposition given to the excise law in 
this state. Matters have beeij so brought to a 
liass here, that all are under the necessity of 
bringing their minds to a final conclusion. This 
has been the question amongst us some days: 
'Shall be disapprove of the conduct of those en- 
gaged against Neville, the excise^fficer, or ap- 
prove?' Or, in other words, 'Shall we suffer 
them to fall a sacrifice to a federal prosecution, 
-or shall we support them?' On the result of 
this business we "have fully deliberated, and 
liave determined, with head, heart, hand and 
voice, that we wUl support the opposition to 
the excise law. The crisis has now come. 
Submission or opposition. We are determined 
ou the opposition; we are determined to act 
^agreeably to system; to form arrangements guid- 
ed by reason, prudence, fortitude, spirited con- 
■duct. We have proposed a general meeting of 
four counties of Pennsylvania, and have invited 
our brethren in tht neighbouring counties of Vir- 
ginia to come forward, and join us in council 
and deliberation, on this important crisis, and 
conclude upon measures interesting to the west- 
•ern counties of Pennsylvania and Virginia. A 



notification of this kind may be seen in the Pitts- 
burg paper. Parkinson Ferry is the place pro- 
posed as the most central, and the 14th of Au- 
gust the time. We solicit you, by all the ties 
that union of interests can suggest, to come 
forward to join with us in our deliberations. 
The cause is common to us all. We invite you 
to come, even should you differ with us in 
opinion. We wish you to hear our reasons in- 
JUicMcing our conduct Yours with esteem, 

"David Bradford." 

NOTE 3. The following is one of the cir- 
culars referred to in the text: 

"Canonsburg, 28th July, 17&4. 

"Sir: Having been suspicious that the Pitts- 
burg post would carry with him the sentiments 
of some of the people in the country respecting 
our present alarming situation; and the letters 
by the post being now in our possession by 
wjiich certain secrets are discovered hostile to 
our interests, it is therefore now come to this 
crisis, that every citizen must express his sen- 
timents, not by his words, but by his actions. 
You are thus called on, as a citizen of the west- 
ern country, to render, your personal service, 
with as many volunteers as you can raise, to 
rendezvous, at your usual r^ice of meeting, on 
Wednesday next; and from thence you will 
march to the usual place of rendezvous at 
Braddock's Field, on the Monongahela, on Fri- 
day, the 1st day of August next, to be there 
at two o'clock in the afternoon, with arms and 
accoutrements in good order. If any volunteer 
should want arms or ammunition, bring them 
Jforward, and they shall be supplied as well as 
possible. Here, sir, you have an expedition pro- 
posed, in which you will have an opportunity of 
displaying your military talents, and of render- 
ing service to your country. Four days provision 
will be wanted; let the men be thus supplied. 
We are, &c., 

"(Signed by) J. Canon, 

"T. Bradford, 
"B. Parkinson, 

"and Others." 

Though it is alleged that the opening of the 
letters, and the indignation felt at their eon- 
tents, were the causes of the first calling out of 
the militia, it is more than probable that the 
whole plan was arranged beforehand, and that 
the letters were only seized in order to give a 
pretext of some kind for its execution. Brad- 
ford and his colleagues knew well enough before- 
hand what the letters would contain, 

NOTE 4. This paper was as follows: 
"AVhereas, combinations to defeat the esecn- 
lion of the laws levying duties upon spirits dis- 
tilled within the United States and upon stills, 
have from the time of the commencement of 
those laws existed in some of the western parts 
of Pennsylvania. And whereas, the said com- 
binations, proceeding in a manner subversive 
equally of the just authority of government and 
of the rights of individuals, have hitherto ef- 
fected their dangerous and criminal purpose, by 
the influence of certain irregular meetings, 
whose proceedings have tended to encourage and 
uphold the spirit of opposition, by misrepresenta- 
tions of the laws calculated to render them ob- 
noxious, by endeavours to deter those who might 
be so disposed from accepting offices under them, 
through fear of public resentment and injury 
to person and property, and to compel those who 
had accepted such offices by actual violence to 
surrender or forbear the execution of them, by 
circulating vindictive menaces against all those 
who should otherwise directly or indirectly aid 
in the execution of the said laws, or who, yield- 
ing to the dictates of conscience and to a sense 
of obligation, should themselves comply there- 
with, by actually injuring and destroying the 
property of persons who were understood to have 
so complied, by, inflicting cruel and humiliating 
punishments upon private citizens for no other 
cause than that of appearing to be the friends 
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of the laws, by mtereepting the public oflElcers 
on the highways, abusing, assaulting and other- 
wise ill-treating them, by going to their houses 
in the night, gaining admittance by force, taking 
away their papers and committing other out- 
rages, employing for their unwarrantable pur- 
poses the agency of armed banditti, disguised 
in such manner as for the most part to es- 
cape discovery. And whereas, the endeaTours 
of the legislature to obviate objections to the 
said laws, by lowering the duties and by other 
alterations conducive to the convenience of those 
whom they immediately affect (though they have 
given satisfaction in other quarters), and the en- 
deavours of the executive officers to conciliate 
a compliance with the laws, by explanations, by 
forbearance, and even by particular acconimoda- 
tious founded on ihe suggestion of local consid- 
erations, have been disai)pointed of their efiEect 
by the machinations of persons' whose indus- 
try to excite resistance has increased with every 
appearance of a disposition among the people to 
relax in their opposition and to acquiesce in the 
Jaws, insomuch that many persons in the said 
western parts of Pennsylvania have at length 
been hardy enough to perpetrate acts which I 
am advised amount to treason, being overt acts 
of levying war against the United States, the 
said persons having on the sixteenth and seven- 
teenth of July last, proceeded in arms (on the 
second day amouming to several hundreds) to 
the house of John Neville, inspector of the reve- 
nue for the Fourth survey of the district of 
Pennsylvania, having repeatedly attacked the 
said house with the persons therein, wounding 
some of them, having seized David Lennox, 
marshal of the district of Pennsylvania, who 
previous thereto had been fired upon, while 
in the execution of his duty, by a party of 
armed men, detaining him for some time prison- 
er, till, for the preservation of his life, and the 
obtaining of his liberty, he found it necessary to 
enter into stipulations to forbear the execution 
of certain official duties, touching processes issu- 
ing out of a court of the United States, and 
having finally obliged the said inspector of the 
revenue and the said marshal, from considera- 
tions of personal safety, to fly from that part 
of the country, in order by a circuitous route to 
proceed to the seat of government, a.vowmg as 
the motives of these outrageous proceedings an 
intention to prevent by force of arms the execu- 
tion of the said laws, to oblige the said inspector 
of the revenue to renounce his said office, to 
withstand by open violence the lawful authority 
of the government of the United States, ahd to 
compel thereby an alteration in the measures 
of the legislature, and a repeal of the laws afore- 
said- And whereas, by a law of the United 
States, entitled, *An act to provide for calling 
forth the militia to execute the laws of the 
Union, suppress insurrections and repel inva- 
sions,' it is enacted that whenever the laws of 
the United States shall be opposed, or the exe- 
cution thereof obstructed, in any state by com- 
binations too powerful to be suppressed by the 
ordinary course of judicial proceedings, or by 
the powers vested in the marshals by that act, 
the same being notified by an associate justice 
or the district judge, it shall be lawful i^r the 
president of the United States to call forth the 
militia of such state to suppress such combina- 
tions, and to cause the laws to be duly executed. 
And if the militia of a state where such com- 
binations may happen, shall refuse or be in- 
sufficient to suppress the same, it shall be law- 
ful for the president, if the legislature of the 
United States shall not be in session, to call 
forth and employ such numbers of the militia 
of any other state or states, most convenient 
thereto, as may be necessary, and the use of the 
militia so to be called forth, may be continued, 
if necessary, until the expiration of thirty days 
after the commencement of the ensuing session: 
Provided always, that wherever it may be nec- 
essary in the judgment of the president to use 
the military force hereby directed to be called 
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forth, the president shall forthwith and previous^ 
thereto, by proclamation, command such insur- 
gents 'to disperse and retire peaceably to their 
respective abodes within a limited time.' And 
whereas, James Wilson, as associate justice, on 
the fourth instant, by writing under his hand^ 
did, from evidence which had been laid before 
him, notify to me, 'that in the counties of 
Washington and Alleghany, in Pennsylvania, 
laws of the United States are opposed, and the 
execution thereof obstructed by combinations toa 
powerful to be suppressed by the ordinary course 
of judicial proceedings, or by the powers vested. 
in the marshal of that district.' And whereas, 
it is in my judgment necessary, under the cir- 
cumstances of the case, to take measirres for 
calling forth the militia, in order to suppress 
the combinations aforesaid, and to cause the 
laws to be duly executed, and I have accord- 
ingly determined so to do, feeling the deepest re- 
gret for the occasion, but withal the most solemn 
conviction, that the essential interests of the 
Union demand it, that the very existence of 
government, and the fundamental principles of 
social order, are materially involved in the is- 
sue; and that the patriotism and firmness of 
all good citizens are seriously called upon, as oc- 
casion maye,requhe, to aid in the effectual sup- 
pression of so fatal a spirit. Wheref ere, and in 
pursuance of the proviso above recited, I, George 
Washington, president of the United States, do 
hereby command all persons, being insurgents as 
aforesaid, and all others whom it may concern, 
on or before the first day of Septem' r next, 
to disperse and retire peaceably to their respective 
abodes. And I do moreover warn all persons 
whomsoever, against aiding, abetting, or com- 
forting the perpetrators of the aforesaid treason- 
able acts, and do require all officers and other 
citizens, according to their respective duties and 
the laws of the land, to exert their utmost en- 
deavours to prevent and suppress such danger- 
ous proceedings. , , , 
"In testimony whereof, I have caused the seal 
of the United States of America to be affixed 
to these presents, and signed the same with my 
hand. Done at the city of Philadelphia the 
seventh day of August, one thousand seven hun- 
dred and ninety-four, and of the Independence 
of the United States of America the nineteenth. 
"By the President: ^^ „ ^ 
"Geo. Washington. (L. S.) 
"Edm. Randolph." 

NOTE 5. The following are their instruc- 
tions: 

"To James Ross, Jasper Yeates, William 
Bradford— Gentlemen: The recent events in 
the neighbourhood of Pittsburg have called the 
attention of the president to the formation of 
some plan by which the insurrection may be 
suppressed. The intelligence which has been 
transmitted, having been laid before Judge "Wil- 
son, he has granted a certificate declaring that 
the opposition to the laws of the United States, 
in the counties of Washington and Alleghany, 
cannot be suppressed by the ordinary course 
of judicial proceedings, or the power of the mar- 
shal. A copy of that certificate is enclosed (No. 
1). You or any one or more of you are, there- 
fore, authorized and appointed forthwith, to 
proceed to the scene of the insurrection, and to 
confer with any bodies of men, or individuals, 
with whom you shall think proper to confer, in 
order to quiet and extinguish it. There is 
reason to believe that a collection of discontent- 
ed individuals will be found at Mingo Creek 
on the fourteenth instant, and as the object of 
their assembling is undoubtedly to concert meas- 
ures relative to this very subject, it is indis- 
pensably necessary that you should press thither ■ 
with the utmost expedition. It is uncertain 
whether they will remain together for a long 
or short time— therefore the being on the ground 
first named for their meeting is necessary to 
prevent a miscarriage. These are the outlines, 
of your communication: 1st. To state the se-- 
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rions impressions which their conduct has cre- 
ated in the mind of the executive, and to dilate 
upon the dangers attending every government 
wliere laws are obstructed in their execution. 
2d. To inform them that the evidence .of the 
late transactions has been submitted to a judge 
•of the supreme court, and that he has granted 
the above mentioned certificate, whence a power 
has arisen, to the president, to call out the 
militia to suppress the insurrection. (See the 
Act of May 2d, 1792.) 3d. To represent to them 
how painful an idea it is to exercise such a 
power, and that it is the earnest wish of the 
president, to render it unnecessary, by those en- 
<leavoars which humanity, a love of peace and 
tranquility, and the happiness of his fellow 
citizens, dictate. 4th, "i'oii will then explain 
your appointment as commissioners, in a lan- 
guage and with sentiments most conciliatory, 
but reconcilable to the self-respect which this 
government ought to observe, 5th. Whether 
you are to proceed further, and in what manner, 
must depend upon your judgment and discretion, 
at the moment after an estimate' of the char- 
acters with whom you are conversing, their 
views, their influence, &e, &c. 6th. Whenso- 
■ever you shall come to the point at which it 
may be necessary to be explicit, you are to de- 
•clare that, with respect to the excise law, the 
jiresident is bound to consider it as much among 
tlie laws which he is to see executed as iiny 
•other. That, as to the repeal of it, he cannot 
undertake to make any stipulation; that be- 
ing a subject consigned by the constitution to 
the legislature, from whom alone a change of 
legislative measures can be obtained. That he 
is willing to grant amnesty and perpetual ob- 
livion for every thing that is passed; and can- 
not doubt that any penalty to which the late 
transactions may have given birth, under the 
Jaws and within the jurisdiction of Pennsylva- 
nia, may be also wiped away— but upon the 
following conditions: That satisfactory assur- 
ances be given that the laws be no longer ob- 
structed in their execution by any combinations, 
directly or indirectly, and that the offenders 
against whom process shall issue for a violation 
•of, or an opposition to, the laws, shall not be 
protected from the free operation of the law. 
Nothing will be enforced concerning the duties 
■of former years, if they will fairly comply for 
the present year, 7th, If they speak of the hard- 
ship of being drawn to the federal courts at a 
distance, to that no other reply can be made than 
this: That the inconvenience, whatsoever it 
may be, was the act of their own representatives, 
and is continued as being still their sense; 
that, however, on all occasions which will per- 
mit the state courts to be used without incon- 
venience to the United States, or danger of their 
Tjeing frustrated in the object of the suits and 
prosecutions, the state courts will be resorted 
to; but the choice of jurisdictions must always 
•depend upon the discretion of the United States, 
^nd, therefore, nothing more specific can be said 
at present. 8th, Whensoever you shall choose 
to speak of the ulterior measures of the gov- 
■ernment, you will say, that orders have already -. 
issued for the proper militia to hold themselves 
in readiness, and that every thing is prepared 
for their movement, as will be seen by the proc- 
lamation (No, 3), and is known to yourselves 
from the communications of the government; 
"but that these movements will be suspended un- 
til your return, 3th. These are said to be the 
outlines. You will fill them up and modify them 
£0- as tnost effectually to prevent, if possible, 
the last dreadful necessity which the president 
ISO much deprecates, and you may in particular 
assure any individuals of pardon who will ex- 
piate their offence by a compliance with the law, 
10th. You will keep the executive minutely and 
■constantly informed of all your proceedings, and 
will use expresses whensoever you think proper 
at the public expense. Uth, You will be allowed 
■eight dollars per day and your expenses, and 
may employ a proper person to act as your clerk, 



who shall be paid whatsoever you may certify 
him to deserve. The sum of one thousand dol- 
lars is advanced to your account, 12th. William 
Bradford is empowered to add the name of Thos. 
Smith, or any other proper person, if either J. 
Ross or J. Yeates shall refuSe or be unable to 
attend, 

"Edm. Randolph, Secretary of State, 
"August 5th, 1794." 

NOTE 6. Although a full abstract of the 
proceedings of the committee is given in the 
text, yet the great importance of the report, and 
the fact of its being now almost inaccessible, 
have induced the editor, at some risk of tautolo- 
gy, to insert it here: 

"The co mm issioners appointed to confer with 
the citizens in the western counties of Pennsyl- 
vania in order to induce them to submit peace- 
ably to the laws, and to prevent the necessity 
of using coercion to enforce their execution, re- 
spectfully report to the president of the United 
States: 

"That in pursuance of their instructions, they 
repaired to the western counties; and, on their 
arrival there, found that the spirit of disaffec- 
tion had pervaded other parts of the Fourth sur- 
vey of Pennsylvania, besides those counties de- 
clared to be in a state of insurrection; that all 
the offices of inspection established therein had 
lately been violently suppressed; and that a 
meeting of persons chosen by most of the town- 
ships, was assembled at Parkinson's Ferry, for 
the purpose of taking into consideration the sit- 
uation of the western country. This assembly, 
composed of citizens coming from every part of 
the Fourth survey, would have furnished a fa- 
vourable opportunity for a conference and mu- 
tual explanation; but as they met in the open 
fields, and were exposed to the impressions of a 
number of rash and violeht men (some of them 
armed) who surrounded them, dn immediate 
communication with the whole body would have 
been inconvenient and hazardous. The meeting 
was probably of that opinion also; for, soon aft- 
er the appointment of commissioners was an- 
nounced to them, they resolved that a committee, 
to consist of three persons from each county, 
should be appo'nted to meet any commissioners 
that might have been, or might be, appointed 
by the government; and that they should re- 
port the result of their conference to the stand- 
jug committee, which was to be composed of 
one person from each township. As soon as- this 
committee of conference were nominated, they 
agreed to meet at Pittsburg on the 20th of the 
same month. The underwritten accordingly re- 
paired to that place, and were soon after joined 
by the Honourable Thomas McKean and Wil- 
liam Irvine, Esqs , who had been appointed com- 
missioners on the part of the executive of Penn- 
sylvania. A full, and free communication was 
immediately had with those gentlemen as to the 
powers delegated, and the measures proper to 
be pursued at the expected conference, 

"On the day appointed, a sub-committee of the 
conferees waited en the commissioners, and ar- 
ranged with them the time, place, and manner 
of conference. It was agreed that it should be 
had the next morning, at the house of John 
McMasters, in Pittsburg, and should be private. 
On the 21st, all the commissioners met the 
conferees at the place appointed. Of the latter 
there were present, John Kirkpatrick, George 
Smith, and John Powers, from Westmoreland 
county; David Bradford, James Marshall, and 
James Edgar, from Washington county; Jad- 
ward Cook, Albert Gallatin, and James Lang, 
from Fayette county; Thomas Morton, John 
Lucas, H, H. Brackenridge, from Alleghany 
county; together with William McKinley, Wil- 
liam Sutherland, and Robert Stevenson, who 
were inhabitants of Ohio county, m Virginia. 
The conference was begun by the underwrit- 
ten, who expressed the concern tiiey felt at the 
events which had occasioned that meeting; but 
dedared their intention to avoid any unneces- 
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sary observations upon them, since it was their 
business to endeavour to compose the disturban^ 
ces which prevailed, and to restore the authority 
of the laws, by measures wholly of a conciliatt>' 
ry nature. It was then stated, that the formal 
resistance which had lately been given to the 
laws of the United States, violated the ^eat 
principle on which the republican government 
is founded; that every such government must, 
at all hazards, enforce obedience to the general 
will; and that so long as they admitted them- 
selves to be a part of the nation, it was mani- 
festly absurd to oppose the national authority. 
The * underwritten then proceeded to state the 
obligations which lay on the president of the 
United States to cause the laws to be executed; 
the measures he had taken for that, purpose; 
his desire to avoid the necessity of coercion; sind 
the general nature of the powers he had vested 
in them; and, finally, requested to know wheth- 
er the conferees could give any assurances of a 
disposition in the people to submit to the laws, 
or would recommend such submission to them. 
The commissioners on the part of the state of 
Pennsvlvania then addressed the conferees on 
the subject of the late disturbances in that 
country; forcibly represented the mischievo\ls 
consequences of such conduct; explained the 
nature of their mission; and declared they were 
readv to promise, in behalf of the executive au- 
thority of the state, a full pardon and indemnity, 
for all that was past, on condition of an entire 
submission to the laws. 

"On the part of the conferees, a narrative 
was given of those causes of discontent and 
uneasiness which very generally prevailed in 
the minds of the people in the western coun- 
ties, and which had discovered themselves in the 
late transactions. Many of these, they said, 
had long existed, and some of them from the 
settlement of that country. Among other causes 
of discontent, they complained of the decisions 
of the state courts, which discountenanced im- 
provement-titles and gave the preference to pa- 
per-titles; of the xvar which had so long vexed 
the frontiers, and of the manner in which that 
war had been conducted. They complained that 
they had been continually harassed by militia 
duty, in being called oiit by the state government 
to repel incursinns, &c.; that the general gov- 
ernment had been inattentive to the execution 
of the treaty of peace respecting the western 
posts, and remiss in asserting the claim to the 
navigation of the Mississippi; that the acts for 
raising a revenue on distilled spirits were un- 
equal and oppressive, in consequence of their 
local circumstances; that congress had neglect- 
ed their remonstrances and petitions; and that 
there was great hardship in being summoned to 
answer for penalties in the courts of the United 
States at a distance from the vicinage. They al- 
so mentioned the suspension of the settlement at 
Presqu'isle, the engrossing of large quantities 
of land in the state by individuals, the killing of 
certain persons at General Neville's house, and 
the sending of soldiers from the garrison at 
Pittsburg to defend his house, as causes of ir- 
ritation among the people. To these they added 
the appointment of General Neville, as inspector 
of the survey, whose former popularity had made 
his acceptance of that office particularly of- 
fensive. They said, they were persuaded that 
the persons who were the actors in the late dis- 
turbances, had not originally intended to have 
gone so far as they had gone; but were led to it 
from the obstinacy of those who refused to do 
what was demanded of them; that the forcible 
opposition which had been made to the law was 
owing to the pressure of the grievance; but if 
there was anv prospect of redress, no people 
would be mo. ready to show themselves good 
citizens, 

"The commissioners expressed their surprise 
at the extent of these complaints, and intimated, 
that if all the^e matters were really causes of 
uneasiness and dissatisfaction in the minds qf 
the people, it would be impossible for any gov- 



ernment to satisfy them. But as some of these- 
complaints were of a nature more serious than 
others, though they could not speak officially, 
they stated what was generally understbod as 
to the 'conduct, measures, and expectations of 
government respecting the Mississippi naviga- 
tion; the treaty of peace; the suspension of the- 
settlement at Presqu'isle, &e.; that as to the- 
acts of congress, which had been forcibly op- 
posed, if it were proper they should be repeal- 
ed, congress alone could do it; but that while- 
they were laws, they must be carried into exe- 
cution; that the petitions of the western coun- 
ties had not been neglected, nor their interests- 
overlooked; that in fact the local interests of 
those counties were better represented than 
those Of any other part of the state; they hav- 
ing no less than three gentlemen in the house of 
representatives, when it appeared by the census, 
that their numbers would not entitle them to two; 
that the acts in question had been often under 
the consideration of congress; that they had al- 
ways been supported by a considerable majority, 
in which, they would find the names of several 
gentlemen, considered, in those counties, as the- 
firmest friends of their country; that although 
the general interests of the Union did not ad- 
mit of a repeal, modifications had been made in 
the law, and some favourable alterations, in con- 
sequence of their representations; and that at 
the last session the state courts had been vested 
with a jurisdiction over offences against those 
acts, ' which would enable the president to re- 
move one of their principal complaints; that 
the convenience of the people had been and 
would always be consulted by the government; 
and the conferees were desired to say, if there 
was anything in the power of the executive that 
yet remained to be done to make the execution 
of the acts convenient and agreeable to the peo- 
ple. , , 

"One of the conferees then inquired, whether 
the president could not suspend the execution of 
the excise acts, until the meeting of congress ;. 
but he was interrupted by others, who declared 
that they considered such a measure as im- 
practicable. The commissioners expressed the 
same opinion; and the conversation then became 
more particular, respecting the powers the com- 
missioners possessed; the propriety and necessity 
of the conferees expressing their sense upon the- 
proposals to be made, and of their calling the 
standing committee together before the 1st of Sep- 
tember. But as it was agreed that the proposi- 
tions and answers should b(5 reduced to writing^ 
the result is contained in the documents annexed,, 
and it appears unnecessary to detail the confer- 
ence further. The underwritten accordingly pre- 
sented to the conferees a letter, of which a copy, 
marked No. 1, is annexed; and the following 
day they received an answ^er from them, in 
which they declare that they are satisfied that 
the executive had in its proposals gone as far as 
could be expected; that in their opinion it was 
the interest of the country to accede to the- 
law, and that they would endeavour to concili- 
ate not only the committee, to whom they were 
to report, but the public mind in general to their 
souse of the subject. A copy of this letter also 
is annexed. No. 2. The underwritten then pro- 
ceeded to state in writing what assurances of 
submission would be deemed full and satisfacto- 
ry, and to detail more particularly the engage- 
ments they had power to make. This detail was 
submitted to the inspection of a sub-committee 
of the conferees, who candidly suggested such 
alterations as appeared to them necessary to ren- 
der the proposals acceptable. From a desire to 
accommodate, most of the alterations suggested 
by those gentlemen were adopted; and though 
some of them were rejected, the reasons given 
appeared to be satisfactory," and no further ob- 
jections remained. A copy of this detail is 
marked No. 3. The conferees, on the following 
day, explicitly approved of the detail thus settled, 
engaged to recommend the proposals to the peo- 
ple, and added, that however it might be re- 
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eeived, they were persuaded nothing more could 
be done by the commissioners or them to bring 
the business to an accommodation. No. 4 is a 
copy of their letter. So far as this letter respects 
the gentlemen from Ohio county, in Virginia, a 
reply was mad(» and some arrangements entered 
into with them, the nature and extent of which 
appear by the correspondence, copies of which 
are annexed, numbered 5, 6, 7, and 8. 

"The hopes excited by the favourable issue of 
this conference, were not realized by a corre- 
spondent conduct in the citizens, who composed 
what was called 'the standing committee.' They 
assembled at Brownsville (Redstone Old Fort) 
on the 28th August, and broke up on the 29th, 
and on the following day a letter was received 
from Edward Cook, their chairman, announcing 
that difficulties had arisen, and that a new com- 
mittee of conference was appointed; and, al- 
though the resolve which is annexed was pass- 
ed, it did not appear that the assurances of sub- 
mission which had been demanded, had been giv- 
en. Copies of this letter and resolve are mark- 
ed No. 9 and 10. The underwritten were in- 
formed by several of the members of that meet- 
ing, as well as other citizens who were present 
at it, that the report of the committee of confer- 
ence and the proposals of the commissioners 
were unfavourably received; that rebellion and 
hostile resistance against the United States were 
publicly recommended by some of the members; 
and that so excessive a spirit prevailed, that it 
was not thought prudent or safe to urge a com- 
pliance with the terms and preliminaries pre- 
scribed by the underwritten, or the commission- 
ers from the governor of Pennsylvania. All 
that could be obtained was the resolve already 
mentioned, the question upon it being decided by 
ballot; by which means each member had an 
opportunity of concealing his opinion, and of 
sheltering himself from the resentment of those 
from whom violence was apprehended. But; 
notwithstanding this caution, the opinion was so 
far from being unanimous, that out of fifty-sev- 
en votes there were twenty three nays, leaving 
a majority of only eleven; and the imderwritten 
have been repeatedly assured, by different mem- 
bers of that meeting, that if the question had 
been publicly put, it would have been carried in 
the negative by a considerable majority. With 
a view of counteracting the arts and influence 
of the violent, the underwritten, on the 27th 
August, addressed a letter to the late conferees, 
authorizing them to assure the friends of order, 
who might be disposed to exert themselves to 
restore the authority of tlie laws, that they 
might rely on the "protection of government, and 
that measures would be taken to suppress and 
punish the violence of those individuals who 
inisrht dUsent from the general sentiment. This 
letter (a copy of which is marked No. 11) was 
•lotivered to one of the conferees going to 
Brownsville; but he afterwards informed the 
underwritten, that the gentlemen to whom it 
was addressed, did not 'think it prudent to make 
any use of it, as the temper which prevailed was 
such that it would probably have done more 
harm than good.' The conduct of the meeting 
at Brownsville, notwithstanding the tliin veil 
thrown over it by tlie resolve already mentioned, 
was said to be considered by many, and especial- 
ly by the violent party, as a rejection of the 
tierms. It was certainly a partial rejection of 
those proposed by the underwritten, and a total 
one of the preliminaries prescribed by the state 
commissioners, who had required assurances 
from the members of that meeting only, and 
not from the people themselves. 

"Having, theretore, no longer any hopes of an 
universal or even general submission, it was 
deemed necessary, by a solemn appeal to the 
people, to ascertain as clearly as possible the de- 
termination of every individual; to encourage 
and oblige the friends of order to declare them- 
selves; to recall as many of the disaffected as 
possible to their duty, by assurances of pardon 
dependent on their individual cqnduct; and to 



learn with certainty what opposition govern- 
ment might expect if military coercion should be 
finally unavoidable. To secure these advan- 
tages, the underwritten were of opinion, that the 
assurances of submission required of the people 
ought not only to be puhlidy given, but ought 
also to be reduced to writing; and that the state 
of each county should be certified by those wht> 
were to superintend the meetings at which the 
disiHJSition of the people was to be ascertained. 
On the first instant, nine of the gentlemen ap- 
pointed by the meeting at Brownsville, assembled 
at Pittsburg, and in the afterncron requested a 
conference with the commissioners, which was 
agreed to. They produced the resolves by which 
they were appointed, and entered into some ex- 
planation of the nature of their visit; but being 
desired to communicate in writing they with- 
drew,, and soon after sent a letter addressed to 
the commissioners of the United States, and of 
the state of Pennsylvania; to which an answer 
was immediately written. Copies of these let- 
ters are annexed, Nos. 12 and 13. As no part 
of their letter, alihough addressed to the com- 
missioners from Pennsylvania, related to the 
preliminjiries prescribed by them, they made no 
answer in writing: but in a conference held the 
next morning with those nine gentlemen, they 
verbally declared to them their entire concur- 
rence in the sentiments contained in the letter 
from the underwritten; and they expressed at 
some length their surprise and i^egret at the con- 
duct of the meeting at Brownsville. The con- 
ferees declared themselves satisfied with the an- 
swer they had received; avowed an entire con- 
viction of the necessity and propriety of an early 
submission, in the manner proposed; and offered 
immediately to enter into the detail for settling 
the time, place, and manner of taking the sense 
of the people. A copy of their letter, which al- 
so expresses these sentiments, is annexed, No. 
14. ■ ■ 

"It was accordingly agreed between the com- 
missioners on the one part, and these gentle- 
men on the other, chat the people should assem- 
ble for the purpose of expressmg their deter- 
mination, and giving the assurances required, on 
the 11th inst.; and the mode of ascertaining the 
public sentiments of the citizens resident in the 
Fourth survey of Pennsylvania, was clearly and 
definitely prescribed by the unanimous co'nsent 
of all who were present at the conference. It 
was evident, that circumstances might arise to 
prevent the real disposition of the citizens from 
being fully ascertained at these meetings, and 
that even arts might be used to procure such an 
expression of the public mind, that while it held 
up an appearance of submission, might be in 
reality a false and delusive representation of it. 
It was therefore necessary that persons of char- 
acter, from every township or district (who 
might be able from their own knowledge or the 
comparison of all circumstances, justly tp ap- 
preciate the public opinion) should assemble and 
jointly certify their opinion whether there was 
such a general submission in their respective 
counties, or not, that the laws could be peace- 
ably carried into execution. For the same pur- 
pose it was agreed to be proper that the number 
of those who openly refused, as well as of those 
who promised to submit, in their respective town- 
ships or districts, should be reported to the com- 
missioners. A copy of this agreement, marked 
No. 15, is annexed. It appears that meetings 
were held in the several counties, in pursuance 
of this agreement; but the underwritten, with 
extreme regret, find themselves obliged to report, 
that in the returns made to them no opinions 
are certified that there is so general a submis- 
sion in any one of the counties that an oflice of 
inspection can be immediately and safely es- 
tablished therein; on the contrary, the report 
of those who superintended the meeting in West- 
moreland, states their opinion to be that such a 
measure would not be safe. From Alleghany 
county no report whatever has been received, and 
although it is understood that a very great ma- 
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jority of tliose assembled in the Pittsburg dis- 
trict, actually subscribed the declarations re- 
quired, yet there is no reason to believe that 
there was a favourable issue in any other dis- 
trict. Informaticn has been received that great 
violence prevailed in one of them, and that in 
another the majority declared their determina- 
tion not to submit to the laws of the United 
States. From Washington county a general re- 
turn was duly transmitted to one of the commis- 
sioners at Uniontown, signed by twenty-eight of 
the superintendents of the meeting: they do not, 
however, state the number of the yeas and nays 
on the question for submission ; they decline giv- 
ing any opinion whether" there is such a gen- 
eral submission that an office of inspection may 
be established therein, but certify their opinion 
and belief, 'that a large majority of the inhabit- 
ants will acquiesce and submit to the said law, 
under a hope and firm belief that the congress 
of the United States will repeal the law.' The 
report from the superintendents in Westmore- 
land county is equally defective, in not stating 
the numbers as required; but it certifies their 
opinion that as ill disposed, lawless persons could 
suddenly assemble and offer violence, it would 
not be safe immediately to establish an ofliee of 
inspection in that county. The county of Fay- 
ette rejected the mode of ascertaining the sense 
of the people, which had been settled between 
the underwritten and the last committee of con- 
ference, at Pittsburg. The standing committee 
of that county directed those qualified by the 
laws of the state for voting at elections, to as- 
semble in their election districts and vote by 
ballot, whether they would accede to the propo- 
sals made by the commissioners of the United 
States, on the 22d of August, or not. The su- 
perintendents of these election districts report, 
that five hundred and sixty of the people thus 
convened, had voted for submission, and that 
one hundred and sixty-one had voted against it; 
— that no judge or member of their committee 
had attended from the Fourth district of the 
county, to report the state of the votes there, 
and that they are of opinion that a great ma- 
jority of the citizens who did not attend, are dis- 
posed to beiiave ptaceably and with due submis- 
sion to the laws. But it is proper to mention, 
that credible and certain information has been 
received, that in the Fourth district of that coun- 
ty (composed of the townships of Tyrone and 
Bullskin), of which the standing committee have 
given no account, sis-sevenths of those who vot- 
ed, were for resistance. Copies of the reports 
stated, are annexed, and numbered 16, 17, 18. 
From that part of Bedford county, which is com- 
prehended within the Fourth survey of Pennsyl- 
vania, no report or returns have been sent for- 
ward, nor has any information been received 
that the citizens assembled there for the pur- 
pose of declaring their opinions upon questions 
proposed. 

"The written assurances of submission which 
have been received by the commissioners, are 
not numerous, nor were they given by all those 
who expressed a willingness to obey the laws. 
In Fayette county, a different plan being pur- 
sued, no written assurances were given in the 
manner required. In the three other counties, 
which from the census taken under the laws of 
the state, appear to contain above eleven thou- 
sand taxable inhabitants (in which none under 
the age of twenty-one are included), the names 
subscribed to the papers received, barely exceed 
two thousand seven hundred, and of these a 
very considerable part have not been subscribed 
in the mode agreed on; being either signed at 
a different day, — imattested by any person, — or 
willfully varied from the settled form. From 
credible information received, it appears to the 
underwritten that in some townships the majori- 
ty, and in one of them the whole of the persons 
assembled, publicly declared themselves for re- 
sistance; in some, although the sense of the ma- 
jority was not known, yet the party for resist- 
ance was sufficiently strong to prevent any dec- 



larations of submission being openly made; and 
in others, the majority were intimidated or op- 
posed by a violent minority. But notwithstand- 
ing these circumstances, the underwritten firmly 
believe that there is a considerable majority of 
the inhabitants of the Fourth survey, who are 
now disposed to submit to the execution of the 
laws: at the same time, they conceive it their 
duty explicitly to declare their opinion, that such 
is the state of things in that survey, that there 
is no probability that the act for raising a rev- 
enue on distilled spirits and stills, can at present 
be enforced by the usual course of civil author- 
ity, and that some more competent force is nec- 
essary to cause the laws to be duly executed, 
and to insure to the officers and well disposed 
citizens that protection which it is the duty of 
government to afford. This opinion is founded 
on the facts already stated; and it is confirmed 
by that which is entertained by many intelli- 
gent and influential persons, officers of justice 
and others, resident in the western counties, 
who have lately informed one of the commis- 
sioners, that whatever assurances might be giv- 
en, it was in their judgment absolutely necessary 
that the civil authority should be aided by a mil- 
itary force, in order to secure a due execution of 
the laws, James Ross. 

"J. Yeates. 
"Wm. Bradford, 
"Philadelphia, Sept. 24, 1794." 

The documents referred to in the aforegoing 
report: 

(No. 1.) 

From the commissioners on the part of the 
Union, to the committee of conference, assem- 
bled at Pittsburg: 

"Pittsburg, August 24, 1794. 

"Gentlemen; Having had a conference with 
you on the important subject that calls us into 
this part of Pennsylvania, we shall now state 
to you in writing, agreeably to your request, 
the nature and object of our mission hither. 
Considering this as a crisis infinitely interesting 
to our fellow citizens who have authorized you 
to confer with us, we shall explain ourselves to 
you with that frankness and sincerity, which 
the solemnity of the occasion demands. You 
well know that the president of the United 
States is charged with the execution of the 
laws. Obedience to the national will being in- 
dispensable in a republican government, the 
people of the United States have strictly en- 
joined it as his duty 'to see that the laws are 
faithfully executed,' and when the ordinary 
authorities of the government are incompetent 
for that end, he is bound to exert those high 
powers with which the nation has invested him 
for so extraordinary an occasion. It is but too 
evident that the insurrections which have lately 
prevailed in some of these western counties have 
supjjressed the usu..l exercise of the civil au- 
thority; and it has been formally notified to the 
president, by one of the associate judges, in the 
manner the law prescribes, 'that in the coun- 
ties of Washington and Alleghany, in Pennsyl- 
vania, laws of the United States are opposed, 
and the execution thereof obstructed, by com- 
binations too powerful to be suppressed by tlie 
ordinary course of judicial proceedings, or the 
powers vested in the marshal of that district.* 
He, therefore, perceives, with the deepest re- 
gret, the necessity to which he may be reduced, 
of calling forth the national force in order to 
support the national authority, and to cause the 
laws to be executed; but he has determined, 
previously to address himself to the patriotism 
and reason of the people of the western coun- 
ties, and to try the moderation of government, 
in hopes that he may not be compelled to re- 
sort to its strength. But, we must not conceal 
it from you, that it is also -his fixed determina- 
tion, if these hopes should be disappointed, to 
employ the force, and if it be necessary, the 
whole force, of the Union, to secure the exe- 
cution of the laws. He has, therefore, author™ 
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ized us to repair hither, and by free confer- 
■enees and the powers vested in us, to endeavour 
to put an end to the present disturbances, and 
to the opposition .o the execution of the laws, 
la a manner that may be finally satisfactory to 
all our fellow citizens. We hope that this jnod- 
•eration in the government will not be miscon- 
strued by the citizens to whom we are sent. The 
president, who feels a paternal solidtude for 
their welfare, wishes to prevent the calamities 
that are impending over them, to state to them 
-clearly the inevitable consequences of further 
resistance, to recall them to their duty, and 
to prove to the whole world, that if military 
•coercion must be employed, it is their choice and 
not his. The powers vested in us. will enable 
us so to arrange the execution of the acts for 
raising a revenue on distilled spirits and stills, 
that little inconvenience will arise therefrom to 
the people,^ to prevent as far as is consistent 
with the public interests the commencing prose- 
cutions under those acts at a distance from the 
places where the delinquents reside, to suspend 
prosecutions for, the late offences against the 
United States, and, even, to engage for a gener- 
«,1 pardon and oblivion of them. 

**But, gentlemen, we explicitly declare to you, 
that the exercise of these powers must be pre- 
ceded by full and satisfactory assurances of a 
sincere determination in the people to obey the 
laws of the United States, and their eventual 
operation must depend uijon a correspondent ac- 
■quieseence in the execution of the acts which 
have been opposed. We have not, and coming 
from the executive, you well know that we 
cannot have any authority to suspend the laws, 
^r to offer the most distant hopes, that the acts, 
the execution of which has been obstructed, will 
be repealed. On the contrary, we are free to 
declare to you our private opinions, that the na- 
tional councils, while they consult the general 
interests of the republic, and endeavour to con- 
ciliate every part by local accommodations to 
•citizens who respect the laws, will sternly refuse 
every indulgeijce to men who accompany their 
requests with threats, and resist by force the 
public authority. Upon these principles, we are 
ready to enter with you into the detail necessary 
for the exercise of our powers, to learn what lo- 
<;al accommodations are yet wanting to render 
the execution of the laws convenient to the peo- 
ple, to concert with you measures for restor- 
ing harmony and order, and for burying the 
past in oblivion; and to unite our endeavours 
with vours to secure the peace and happiness 
'of our common country. It is necessary, how- 
■ever, to apprise you thus early, that at present, 
we do not consider ourselves as authorized to en- 
ter into any conferences on this subject, after 
the first of September ensuing. We therefore 
"hope the business will be so conducted that some 
definitive answer may be given to us before that 
'day. We cannot believe that in so great a 
•crisis, any attempts to temporize and procras- 
tmate will be made by those who sincerely love 
their country, and wish to secure its tranquility. 
We also declare to you, that no indulgence 
-will be given to any future ofEence against the 
United States, and that they who shall here- 
after directly or indirectly oppose the execution 
of the laws, must abide the consequences of their 

■condoct „J^^^ ?-^^^' 

"J. Yeates. 

"Wm. Bradford." 
(No. 2.) 

The following is the answer of the committee: 
"Pittsburg, Aug. 22, 1794. 

"Gentlemen t Having in our conference, at 
■considerable length, stated to you the grounds 
of that discontent whicli exists in the minds of 
the people of this country, and which has lately 
shown itself in acts of opposition to the excise 
law, you will consider us as waiving any ques- 
tion with regard to the nature of those acts, 
-whether reasonable, or amounting only to riot 
jind breach of the peace; of course as waiving 
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the question of the constitutional power of the 
president to call upon the force of the Union to 
suppress them. It is our object, as it is 
yours, to compose the disturbance. We are 
satisfied that in substance, you have gone as far 
as we could expect the executive to go. It only 
remains to ascertain your propositions more in 
detail, and to say, what arrangements it may 
be in your power to make with regard to con- 
venience in collecting the revenue under the ex- 
cise laws, how far it may be consistent with the 
public interest to prevent commencing prosecu- 
tions under those laws at a distance from the 
places where the delinquents reside, on what con- 
dition or circumstance prosecutions for the late 
violations of the laws shall be suspended; that 
is to say, whether on the individual keeping the 
peace, br on its being kept by the country in 
general, and also with regard to the general 
amnesty, whether the claiming the 'benefit of it 
by an individual shall depend on his own future 
conduct or that of the whole community. We 
have already stated to you in conference that 
we are emjxvwered to give you no definitive an- 
swer with regard to the sense of the people on 
the great question of acceding to the law; but 
that in our opinion, it is the interest of the 
country to accede; and that we shall make this 
report to the committee to whom we are to re- 
port, and state to them the reasons of our opin- 
ion, .that so far as they may appear to have 
weight they may be regarded by them. It will 
be our endeavour to conciliate, not only them, 
but the public mind in general to our sense 
on this subject: for this purpose we hope to be 
assisted by you in giving all that extent and pre- 
cision, clearness and certainty to your proposi- 
tions as may satisfy the understandings and en- 
gage the acquiescence of the people. It is to 
be understood that in acceding to the law, no 
inference is to be drawn, or construction made, 
that we will relinquish a constitutional opposi- 
tion; but that we will invariably undeviatingly 
and constantiy pursue every legal means and 
measure of obtaining a repeal of the law in 
question. As we are disposed with you to have 
the sense of the people taken on the subject of 
our conference as speedily as may be, with that 
view we have resolved to call the committee to 
whom our report is to be made, at an earlier day 
than had been appointed, to wit, to meet on 
Thursday the 28th inst, but have not thought 
ourselves justifiable in changing the place, to 
wit, at Redstone (Old Fort) , on the Mononga- 
hela. 

*'By order of the committee, 

"Edward Cook, Chairman. 

"To the Commissioners on the Part of the 
Union." 

(No. 3.) 

"The commissioners appointed by • the presi- 
dent of the United States, to confer with the 
citizens in the western parts of Pennsylvania, 
having been assured by the committee of con- 
ference, of their determination to approve the 
proposals made, and to recommend to the gen- 
eial committee appointed by the meeting at 
Parkinson's Feirry, a submission to the acts of 
congress, do now proceed to declare what assur- 
ances of submission will be deemed full and sat- 
isfactory, and to detail the engagements which 
they have powei to make: (1) It is expected 
and required "by the said commissioners, that the 
citizens composing the said general committee, 
do on or before the first day of September, ex- 
plicitiy declare their detennination to submit 
to the laws of the United States, and that they 
will not directly or indirectiy oppose the execu- 
tion of the acts for raising a revenue on dis- 
tilled spirits and stills. (2) That they do ex- 
plicitiy recommend a perfect and entire ac- 
quiescence under the execution of the said acts. 
(3) That they do, in like manner, recommend 
that no violence, injuries, or threats, be of- 
fered to the person, or against the property of 
any officer of the United States, or citizens com- 
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plying with the laws, and do declare their deter- 
mination to supijort (as far as the laws require) 
the eiYil authority, in affording the protection 
due to all officers and citizens. (4) That meas- 
ures be taken to ascertain by meetings in elec- 
tion districts, or otherwise, the determination of 
the citizens in the Fourth survey of Pennsylva- 
nia, to submit to the said laws; and that sat- 
isfactory assurances be given to the said com- 
missioners that the people have so determined 
to submit, on or before the 14th of September 
next. 

"The said commissioners, if a full and perfect 
compliance with the above requisition shall take 
place, have power to promise and engage in the 
manner following, to wit: (1) No prosecution 
for any treason, or other indictable offence 
against the United States, committed in the 
Fourth survey of Pennsylvania before this day, 
shall be commenced or proceeded on until the 
tenth of July nest. (2) If there shall be a gen- 
eral and sincere acquiescence in the execution 
of the said laws until the said tenth day of 
July nest, a general pardon and oblivion of all 
such bffenees shall be granted: excepting there- 
from, nevertheless, every person who shall, in 
the meantime, wilfully obstruct, or attempt to 
obstruct the execution of any of the laws of 
the United States, or be in anywise aiding or 
abetting therein, (3) Congress having, by an 
act passed on the fifth day of June last, au- 
thorized the state courts to take cognizance of 
offences against the said acts for raising a reve- 
nue upon distilled spirits and stills, tiie presi- 
dent has determined that he will direct suits 
against such delinquents to be prosecuted there- 
in; if, upon experiment, it be found that local 
prejudices, or other causes, do not obstruct the 
faithful administration of justice. But it is to 
be understood, that of this he must be the 
judge, and that he does not mean by this deter- 
mination to impair any power vested in the 
executive of the United States. (4) Certain 
beneficial arrangements for adjusting delin- 
quencies and prosecutions for penalties now de- 
pending, shall be made and communicated by 
the officers appointed to carry the said acts into 
execution 

"Given under our hands at Pittsburg, this 
22d day of August, .1794. 

"James Boss. 
"J. Yeates. 
"Wm. Bradford. 

"To the Committee of Conference." 

(No. 4.) 

"Pittsburg, Aug. 23, 1794. 

"Gentlemen: We presume it has been under- 
stood by you that the conference on our part 
consists of members not only from the counties 
of Pennsylvania west of the Alleghany moun- 
tains, but also from Ohio county in Virginia, 
and your propositions made in general by your 
first letter being addressed to this conference, 
the Ohio county was considered as included; 
yet in your propositions made in detail by 
your last, you confine them to the survey within 
Pennsylvania. We would request an explanation 
on this particular. We have only farther to say, 
we shall make a faithful report of your proposi- 
tions, which we approve of, and will recom- 
mend to the people; and however they may be 
received, we are persuaded nothing more could 
have been done by you or us to bring ttiis busi- 
ness to an accommodation. 

"Signed by order of the comniittee, 

"Edward Cook, Chairman. 

"To the Commissioners on the Part of the 
Union." 

To which the following answer was returned: 
(No. 5.) 

"Pittsburg, August 23, 1794. 
"Gentlemen: Having received assurances of 
your approbation of the propositions made by us, 
and of your determination to recommend them 



to the people, we have nothing further to add, 
except to reply to that part of your letter which 
relates to the gentlemen from Ohio county. 
The whole tenor of our letter of the 21st instant 
shows that we had come among you in conse- 
quence of the disturbances which had prevailed 
in the western parts of Pennsylvania; to pre- 
vent the actual employment of military eoerciou 
there, as contemplated in the president's procla- 
mation; and that the late offences referred to,, 
were the insurrections which had prevailed in 
some of these western counties. We therefore- 
cannot extend our propositions. In addition to 
this, we are well assured that the people of 
Ohio county have not, generally, authorized 
these gentlemen to represent them, and we can- 
not at present imdertake to make any definite- 
arrangement with them. We are, however, will- 
ing to converse wyith these gentlemen on this 
subject; and we have no doubt, that on satis- 
factory proofs of their determination to sup- 
port the laws of their country, and of an entire 
submission to them by those, from whom they 
come being given, the president will, upon our 
recommendation, extend a similar pardon to any 
late offences committed against the United 
States, if such there be committed. We are- 
willing, on receiving such assurances from them,, 
to recommend such application accordingly. 

"James Ross. 
"J. Yeates. 
"Wm. Bradford. 
"To the Committee of Conference." 

The following communication was made to 
the commissioners by the person said t* have- 
been sent from Ohio county, in Virginia (in thi& 
and the following papers the spelling of the- 
originals is preserved): 

(No. 6.) 

''Pittsburg, August 23, 1794. 
Genflemen; We have seen by your letter 
of this day, that you have been well assured, 
that the people of Ohio county did not generally 
authorize us to represent them. All we have 
to say on that subject is, that we were author- 
ized fuly and generally by such persons as 
met on that aecasion. Wheather any of the 
inhabstance were dissatisfied with our being ap- 
pointed for that purpose, or wheather there were 
any who did not wish an appointment to take 
place at all, we know not; but we pretent to 
have no other desire than that of representing 
such of the citizens of Ohio county as sent us 
here. Waving hower the mear personal subject, 
we think it a duty we owe our fellow-citizens, 
to "wish (and we know it to have been the 
opinion of the whole committee of conference) 
that no distinction should be made between of- 
fences committed upon the same occasion, aris- 
ing from the same source, and perpetrated at 
the same time, wheather they happenid in 
Pennsylvanah or in Virginia; and we theref ore- 
hope you will conceive it, upon full examena- 
tion, to be part of your present pacific mission, 
to satisfy the minds of the people of Virginia as 
well as thouse of Pennsylvaua; and that you 
will give assurances that the same proofs which 
you require from the people of Pennsylvaua, of 
their determination to submit to the laws, shall 
be deemed suflScient, when given by the peo- 
ple of Ohio county to enduce you to recommend 
to the president to extend a similar pardon to 
any offences committed there against the United 
States; and that whatever objects you may have 
to consider us in the same point of view with the 
other members ot the conunittee of conference, 
you will not require different conditions from, or 
propose different terms to the citizens of the 
too states, &c. We have the honour to be with 
respect, gentlemen, your most obedient and very 
humble servants, Robt. Stephenson. 

"William Sutherland. 

"Wm. McKinley. 
"To the Commissioners for the United States."^ 
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(No. 7.) 

"Gentlemen: Having conversed with you on 
the subject of your letter of this date, "we d^ 
dare to you, that if the same declarations and 
assurances are made by you, which it is required 
should be made by the citizens to be assembled 
at Redstone, and if satisfactory assurances are 
also given to us of a sincere determination of 
those individuals in Ohio county who sent you 
hither, to submit to the laws for raismg a rev- 
enue on distilled spirits and stills, on or before 
the 14th September nest, in such case we will 
recommend to the president of the United 
States, your petition, requesting that a pardon 
may be granted for any indictable offence 
against the United States, committed in Ohio 
county since the loth day of July last, and be- 
fore the present day, on the same terms offered 
to the inhabitants of the fourth survey of Penn- 
sylvania. But as certain bonds have been late- 
ly taken bv force from Zaccheus Biggs, col- 
lector of the said revenue in Ohio county, it 
is to be dearly understood, that said pardon 
shall not extend to prevent any civil remedy 
against those who have destroyed the said bonds, 
or are parties to them. ^ oo ^'7o^ 

"Given under our hands, August 23, 1794, 

"James Boss. 
"J, Yeates. 
"Wm. Bradford. 

"To Messrs. Robert Stephenson, William Suth- 
erland, and William McKinley." 

To which the following reply was made: 

, (No. 8.) 

"Pittsburg, 23 Aug. 1794. 
"Gentl.: Having Concderd your Letter of 
this Deate since the Departuc of the speache 
Comatie ddegated from Westmoreland Wash- 
ington Featt & Alegunie countis in Peusilvenea 
& Conidering our Selves a Justifyable repenta- 
tion of those inhabtents of Ohio, County by 
Whowe we were Deligated & a part of that 
sneaciell Comitee to whom your proposals wear 
mead and Accepted yesterday & the day posding^ 
and relying on the faith alrdy pledged by you 
and Accepted by the Speaehell Oomatee we 
dden entering any further on this Bussens un- 
tdl we Consult our Constaituents & the Com- 
etee of Safety. We are Gentl, with Esteem 
your most Obed. Humble Servt., 

"Robert Stephenson. 

"T^^Uiam Sutherland. 

"Wm, McKinly." 

(No. 9.) 

"Brownsville, August 29, 1794. 

"Gentlemen: Difficulties having arisen with 
us, we have thought it necessary to appoint a 
committee to confer with you, in order to pro- 
cure, if possible, some further time, in order that 
the people may have leasure to reflect upon their 
true situation. 1 am, gentlemen, Your most 
obedient humble servant, Edward Cook. 

"P. S. Indosed you have a copy of the reso- 
lution on that subject. 

"The Hon. the Commissioners of the United 
States." 

(No. 10.) 

At a meeting of the standing committee of 
the western counties, held at Brownsville (Bed- 
stone Old Fort), on the 28th and 29th August, 
1794, the report of the committee appointed to 
confer with the commissioners of government, 
being taken into consideration, the following 
resolutions were adopted, to wit: 

"Resolved: That in the opinion of this Com- 
mittee, it is the interest of the people of this 
country to accede to the proposals made by the 
Commissioners on the part of the United States, 

"Resolved: That a copy of the foregoing reso- 
lution be transmitted to liie said Commissioners. 

"Edw. Cook, Chairman. 

"A true copy: Albert Gallatin." 
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The following letter was delivered to Huglt 
H. Brackenridge, just before his departure to- 
Redstone (Old Fortt, directed, "To Messrs. 
Kirkpatrick, Smith, Powers, D. Bradford, Mar- 
shall, Edgar, Cook, Gallatin, Lang, Morton,. 
Lucas, and Brackenridge, Late Conferees. 

(No. 11.) 

"Pittsburg, August 27, 1^4. 
"Gentlemen: Since your departure from Pitts- 
burg, we have transmitted information of our- 
proceedings to the secretary of state; and it 
being evident from them, that the satisfactorjr 
proofs of a sincere submission to the laws can- 
not be obtained before the 1st September, we- 
mav undertake to assure you that the movement 
of the militia will be suspended until further in- 
formation is received from us. We also author- 
ize you to assure the friends of order, who may- 
be disposed to esert themsdves to restore the- 
authority of the laws,, that they may rely 
upon all the protection the Government can give;, 
and that every measure necessary to suppress 
and punish the violence of ill disposed individ- 
uals, who may dissent from the general senti- 
ment (if there shall be any such), will be prompt- 
ly taken in the manner the laws direct. We are^ 
gentlemen, your most humble servants, 

"James Ross. 

"J. Yeates. 

"Wm. Bradford."- 

(No. 12.) 

"Pittsburg, Sept. 1, 1794. 

"Gentlemen: The committee appointed by the- 
committee of safety, at Redstone, the 28th Au- 
gust last, to confer with the commissioners of • 
the United States and state of Pennsylvania^ 
and agreeable to the resolutions of said com- 
mittee, do request: 1st, That the said commis- 
sioners give an assurance on the part of the- 
general government, to an indemnity to all per- 
sons as to the arrearage of excise, that have 
not entered thdr stills to this date. 2d. WilL 
the commissioners aforesaid give to the eleventh 
day of October nest, to take the sense of the 
people at large of the four counties west of 
Pennsylvania, and that part of Bedford west of 
the Alleghany Mountains, and the Ohio county 
in Virginia, whether they will accede to the tes- 
olution of the said commissioners, as stated at 
large in the conference with the committee of 
conference met at Pittsburg, the 21st day of Au- 
gust last? 

"By order of the Committee. 

"John McClelland. 

"The Honourable the Commissioners on the- 
Part of the United States and of the State of 
Pennsylvania." 

(No. 13.) 

"Pittsburg, September 1st, 1794. 
"Gentlemen: We have received your letter of 
this date; and as time presses have determined, 
to ^ve it an immediate answer, although w& 
shall be prevented thereby, from making so full 
and- correct a reply, as the importance of the- 
subject requires. In our correspondence with 
the late committee of conference,, we detailed 
those assurances of submission to the laws, 
which would have been deemed full and satis- 
factory, and which were necessai^y to the ex- 
ercise of the powers vested in us. This detail 
was minutdy settled in a conference with a 
sub-committee of that body. From a desire on 
our part to accommodate and to render the pro- 
posals as unexceptionable as possible, they were 
altered and modified at their request, till being 
superior to all exception, they received the 
unanimous approbation of those gentlemen. 
The detail thus settled required from the stand- 
ing committee assurances of their explicit deter- 
mination to submit to the laws of the United. 
States; that they would not directly or mdi- 
rectly oppose the execution of the acts for rais- 
ing a revenue upon distilled spirits and upon 
stills; and that they would support, as far as- 
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the laws require, the civil authority, in afford- 
ing the protection due to all officers and other 
citizens. Th^e assurances have not been giv- 
•en. On the contrary, we leanj, with emotions 
■difficult to he repressed, that in the meeting of 
the committee, at Redstone, resistance to the 
laws and open rebellion against the tJnlted 
States were publicly advocated, and that two- 
fifths of that body, representing twenty-three 
townships, totally disapprove the proposals, and 
preferred the convulsions of a civil contest to 
the indulgence ofifered them by their country. 
Even the members composing tiie majority, al- 
though, by a secret and undistinguishing vote, 
they expressed an opinion, that it was the inter- 
est of the people to accede to the proposals, did 
not themselves^ accede to them, nor give the as- 
surances, nor make the recommendations ex- 
plicitly required of them. They have adjourned 
without day, and the terms are broken on their 
part. We had reason for requiring these dec- 
larations and recommendations from that body. 
'They were a representation (in fact) of lie dif- 
ferent townships of the western counties — they 
were a body in whom the people had chosen to 
jplace confidence — there were among them men, 
whose advice and example have had influence 
in misleading the people, and it was proper they 
should be instrumental in recalling them to their 
duty: and an avowed determination to support 
the civil authority in protecting the officers, 
would have assisted in repressing the violence of 
turbulent individuals. Our exjjectations have 
,lieen unfortunately disappointed: the terms re- 
quired have not been acceded to. Tou have been 
•sent hither to demand new terms; and it is now 
necessary for us to decide, whether we will re- 
-turn home, or enter into other arrangements. 

"Upon reflection, we are satisfied that the 
president of the United States, while he demands 
satisfactory proofs, that there will be in future 
a perfect submission to the laws, does not wish 
the great body of the people should be finaUy 
-concluded by the conduct or proceedings of that 
•committee: and if the people themselves will 
make the declarations required of the standing 
committee, and give , satisfactory proofs of a 
general and sincere determination tooobev the 
laws, the benefits offered may still be obtained 
by those individuals, who shall explicitly avow 
their submission as hereinafter mentioned. It is 
difficult to decide in what manner the said dec- 
larations and determinations of the people to 
submit peaceably should be taken and ascertain- 
ed. We have thought much on this subject, and 
are fully satisfied, that a decision by ballot will 
he wholly unsatisfactory, and that it will be easy 
to produce by that means an apparent but de- 
lusive unanimity. It is, therefore, necessary 
that the determination cf every individual be 
publicly announced. In a crisis, and on a ques- 
tion like this, it is dishonourable to temporize. 
Every man ought to declare himself openly, 
-and give his assuranc&s of submission in a man- 
ner that cannot be questioned hereafter. If a 
-civil contest must finally take place, the gov- 
ernment ought to know not only the numbers, 
but the names of the faithful citizens, who may 
otherwise be in danger of being confounded with 
•the guilty. It, therefore, remains with you to 
say, whether you will recommend such a mode 
of procedure, and will immediately arrange with 
us the manner in which the sense of the people 
may be publicly taken, and written assurances of 
submission obtained, within the time already 
limited. We desire an explicit and speedy an- 
swer in writing 

"You request us 'to give assurances, on the 
part of the United States, that an indemnity shall 
be granted, as to the arrears of excise, to all 
persons that have not entered their stills to this 
date.' If it were proper to remit all arrears of 
duty, we cannot conceive why those who have 
entered their stills, should not receive a similar 
Indulgence with those who have refused to do so; 
jaor why you demand peculiar favours for the op- 



posers of the acts, while you abandon those 
who have complied to the strictness of the 
laws. We have gone on that subject as far as 
we think advisable. The clause was introduced 
at the request of the late committee of confer- 
ence; and even the style of expressing it was 
settled with them. We, therefore, have nothing 
more to add to that subject. You require also 
that time be given until the 11th day of Octo- 
ber, in order to ascertain the sense of the peo- 
ple. That is wholly inadmissible. On the day 
of the conference, the time allowed was deemed 
sufficiently long; and we are sorry to perceive, 
that delay only tends to produce an indisposition 
to decide. There are strong reasons, obvious to 
a reflecting mind, against prolonging the time a 
single hour. Nothing is required but a declara- 
tion of that doty which every man owes to his 
countiy, and every man before this day must 
have made up his mind on the subject. Six 
weeks have already elapsed since the ordinary 
exercise of civil authority has been forcibly sup- 
pressed, the officers of government expelled, and 
the persons and property of well disposed citi- 
zens exposed to the outrages of popular violence. 
The protection which is due to peaceable citi- 
zens — the respect which every government owes 
itself — and the great interests of the United 
States demand that the authority of the laws be 
quickly restored. To this we may add, that 
the militia (which by late orders from the presi- 
dent have been increased to 15,000 men, includ- 
ing 1500 riflemen from Virginia, under the com- 
mand of Maj.-Gen. Morgan) have received or- 
ders to assemble, and we cannot undertake to 
promise that their march will be long suspended. 
All possible means to inform, to conciliate, and 
to recall our fellow citizens to their duty, have 
been used. If their infatuation still continues, 
we regret, but are persuaded that further moder- 
ation and forbearance will increase it. 

"If the whole country shaU declare its deter- 
mination peaceably to submit, the hopes of the 
executive will be fulfilled: but if a part of the 
inhabitants of the survey shall persist in their 
unjustifiable resistance to the lawful authority 
of the United States, it is not the intention of 
the government to confound the innocent with 
the guilty. You may, therefore, assure the 
friends of order and the laws, that they may re- 
ly upon promptly receiving all the protection the 
government can give, and that effectual meas- 
ures will be taken to suppress and punish the 
violence of those individuals who may endeav- 
our to obstruct the execution of the laws, and to 
involve their country in a scene of calamity, 
the extent and seriousness of which it is im- 
possible to calculate. It is easy to perceive from 
the whole scope of this letter, that no part of 
it is addressed to the gentlemen of Ohio county, 
in Virginia. James Ross. 

"J. Yeates. 
"Wm. Bradford. 
"To Robert Dickey, John Probst. John Nes- 
bitt, John Marshel, David Philips, John M'Cle- 
land, George Wallace, and Samuel Wilson." 

(No. 14.) 

"Pittsburg, Sept. 2, 1794. 

"Gentlemen: We have received your letter of 
yesterday, and, after having duly considered its 
contents, we are all of opinion that it is the 
interest and duty of the people in the western 
counties of Pennsylvania, to submit to the exe- 
cution of the laws of the United States, and of 
the state of Pennsylvania, upon the principles 
and terms stated by the commissioners; and 
we will heartily recommend this measure to 
them. We are also ready to enter into the de- 
tail with you of fixing and ascertaining the time, 
place, and manner of collecting the sense of the 
people upon this very momentous subject. 

"Signed by the unanimous order of the com- 
mittee. John McCleland. 

"To the Commissioners of the United- States 
and of the State of Pennsylvania." 
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(No. 15.) 
"At a conference between the commissioners 
from the United States and the state of Penn- 
svlvania, on the one part, and Slessre. Probst, 
Dickey, Neshit, llarshel, Pluhps, McCleland, 
Wallace, and WUson, conferees appointed by the 
standing committee, at Brownsville (Redstone 
Old Fort), on the 28th and 29th days of Au- 
gust, 1794, it was agreed that the assurances 
required from the citizens in the Fourth survey 
of Pennsylvania, should be given in writmg, and 
their sense ascertained in the following manner: 
"That the citiKens of the said survey (Allegha- 
ny county excepted;, of the age of eighteen years 
and upwards, be required to assemble on Thurs- 
day, the nth instant, in then: respective town- 
ships, at the usual place for holding township 
meetings; and that between the hours of twelve 
and seven in the afternoon of the same day, 
any t^s'o or more members of the meeting who as- 
sembled at Parkinson's Ferry, on the 14th ulti- 
mo, resident in the township, or a justice of the 
peace of said township, do openly propose to the 
people assembled the following questions: Do 
you now engage to submit to the laws of the 
United States, and that you will not hereafter, 
directly or indirectly, oppose the execution of 
the acts for raising a revenue upon distilled 
spurits and Stills? And you do also undertake 
to support, as far as the laws require, the civil 
authoritv, in affording the protection due to all 
officers and other citizens? Yea or nay,' That 
the said citizens resident in Alleghany county, 
shall meet in tbeur respective election districts 
on the said day, and proceed in the same man- 
ner as if they were assembled m townships. 
That a minute of the number of the yeas and 
nays be made immediately after ascertaining the 
same. That a written or prmted declaration of 
such engagement be signed by all those who 
vote in the affirmative, of the following tenor, 
to wit: T do solemnly* promise henceforth" to 
submit to the laws of the United States; that 1 
will not directly nor indirectly oppose the exe- 
cution of the acts for raising a revenue on dis- 
tilled spirits and stUls, and that I will support, 
as far as the law requires, the civil authority 
in affording the protection due to all officers and 
other citizens.' This shall be signed in the 
presence of the said members or justices, attest- 
ed bv him or them, and lodged in his or their 
hands. That the said persons so proposing the 
question stated as aforesaid, do assemble at the 
respective county eoiu't-houses on the 13th in- 
stant, and do ascertain and make report of the 
number of those who voted in the affirmative, 
in the respective townships or districts, and of 
the number of those who voted in the negative; 
together with their opinion, whether there be 
such a general submission of the people in their 
respective counties, that an office of inspection 
may be immediately and safely established 
therein. That the said report, opinion and writ- 
ten or printed declarations be transmitted^ to 
the commissioners, or any one of them, at Union- 
town, on or before the 16th instant. 

"If the said assurances shall be bona fide 
given in the manner prescribed, the commission- 
ers on the part of the United States do promise 
and engage in manner following, to wit: 

"1. No prosecution for any treason or other in- 
dictable offence against the United States, com- 
mitted within the Fourth survey of Pennsylva- 
nia, before the 22d day of August last, shall be 
commenced or prosecuted before the 10th day of 
July next, against any person who shall within 
the' time limited subscribe such assurance and 
engagement as aforesaid, and perform the same. 

"2. On the said 10th day of July next there 
shall be granted a general pardon and oblivion 
of all the said offences, excluding therefrom, 
nevertheless, every person who shall refuse or 

•ObJectionB having been made to tlie words "solemn- 
ly" and ••henceforth," the commissioners by a publica- 
tion in the Pittsbnrg Gazette, declared their consent to 
their being strncli out. 
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neglect to subscribe to such assurance and en- 
gagement in manner aforesaid, or shall after 
such subscription violate the same, or wilfully 
obstruct, or attempt to obstruct, the execution: 
of the said acts, or be aiding or abetting there- 

. "3. Congress having by an act passed on the- 
5th day of June last, authorized the state 
courts to take cognizance of offences against the 
said acts for raising a revenue upon distilled 
spirits and stills, the president has determined 
that he will direct suits against such delinquents 
to be prosecuted therein, if* upon experiment it 
be found that local prejudices or other causes do- 
not obstruct the faithful administration of 3ns- 
tice; but it is to be understood, that of this he 
must be the judge, arid that he does not mean 
by this determination to impair any power vest- 
ed in the executive of the United States. 

"4. Certain beneficial arrangements for ad- 
justing delinquencies and prosecutions for i)en- 
alties now depending, shall be made and com- 
municated by the officers appointed to carry the- 
said acts into execution. James Koss. 

"J. Yeates. 
"Wm. Bradford. 

"Signed in behalf of the committee represent- 
ing the Fourth survey of Pennsylvania, unani- 
mously by the memoers present: John Probst, 
Robert Dickey, John Nesbitt, David Pmhps, 
John Marshel, Samuel Wilson, George Wal- 
lace, John aicClelland. Pittsburg, September 2, 

1794. 

"We the underwritten, do also promise, in be- 
half of the state of Pennsylvania, that in case 
the assurances now proposed, shall be bona fide 
given and performed, until the 10th day of July 
next, an act of free and general pardon and ob- 
livion of all treasons, insurrections, aisons, riots, 
and other offences inferior to riots, committed,, 
counselled or suffered, by any person or persons 
within the four western counties of Pennsylva- 
nia, since the 14th day of July last past, so far 
as the same concerns the said state or the gov- 
ernment thereof, shall be then granted; ex- 
cluding therefrom every person who shall refuse 
or neglect to subscribe such assurance, or who 
shall after such subscription wilfully violate or 
obstruct the laws of the state or of the United 
States. Thomas McKean* 

"^^iUiam Irvine." 

(No. 16.) 

"We, the subscribers, members of the com- 
mittee who met at Parkeson's Ferry, on the 
14th August last, and justices of the peace of 
the different townships in Washington county, 
met this 13th day of September, 1794, do find 
ourselves under great embarrassment to ex- 
press our sentiments and opinions whether there 
be such a general submission of the people as 
that an office of inspection may be immediately 
and safely estabhshed in this county: yet we 
are free to declare, that no oppositioiL shall 
arise from us the undersigned to the excise law, 
or to any officer appointed under it, and we be- 
lieve and are of opinion, that a large majority 
of the inhabitants of the respective townships in 
this county will acquiesce and submit to the 
said laws, under a hope and firm belief that the 
congress of the United States will repeal said 
law. ^ 

"Given under our hands, at Washington Court 
House, the 13th of September, 1794. 

"David Bradford, and 27 Others." 

(No. 17.) 
"We the subscribers, judges of a general elec- 
tion held in the several townships of the county, 
for the pnrp<»e of ascertaining certain assuran- 
ces required of the citizens by the commissioners 
on the part of the government, and agreed to on 
the part of the delegates, having met this day 
and taken into consideration the returns from 
said township, (true copies of which have been 
returned to one of the commissioners,) and find- 
ing that some gave only general assurances of 
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their submission and disposition for peace, with- 
out indiTidnally signing the same, and others in 
number according to the returns by them re- 
spectivdy made,— -do certify, that in our opinion, 
as illnJisposed lawless persons could suddenly 
assemble and offer violence, it would not be safe 
in immediately establishing an office of inspec- 
tion therein. 

"Given under our hands at the court house at 
Greensburgh, this thirteenth day of September, 
in the year of our Lord one thousand seven hun- 
■dred and ninety-four. James McLean. 

"Ebenezer Brady. 

"Clements Burleigh. 

"Hugh Martin. 

"John Denniston. 

"Chr- Finley. 

"John Kirkpatrick. 

"John' Young. 

"James Caldwell. 

"Jas. Irwin. 

"James Brady. 

"John Anderson. 

"John Findley. 

"Jeremiah Muray, 

"George Ament." 

(No. 18.) 

"Union Town, Sept 16, 179-i. 
■"We, the subpcribers, having according to 
resolutions of the committee of townships, for 
the county of Fayette, acted as judges, on the 
11th instant, at the meetings of the people of 
the said couLty respectively convened at the 
places in the First, Second, and Third election 
districts, where the general elections are usually 
lield (no judge or member of the committee at- 
tending from the Fourth and last district, which 
■consists of the townships of Tyrone and BuU- 
skin), do hereby certify, that five hundred and 
sixty of the people thus convened on the day 
aforesaid, did then and there declare their de- 
termination to submit to the laws of the United 
States in the manner expressed by the commis- 
sioners on the part of the Union, in their letter 
dated the 22d day of August last; the total 
number of those who attended on that occasion, 
being only seven hundred and twenty-one, that 
is to say, something less than one-third of the 
number of citizens of the said three districts. 
And we do further certify, that from our previ- 
ous knowledge of the disposition of the general 
body of the people, and from the anxiety since 
discovered by many (who, either from not hav- 
ing had notice, or from not having understood 
the importance of the question, did not attend) 
to give similar assurances of submission, we 
are of opinion that the majority of those citi- 
zens who did not attend are disposed to behave 
peaceably and with due submission to the laws. 

"Albert Gallatin 
"William Roberts. 
"George Dieuth. 
"James White, 
"John Jackson. 
"Andrew Rabb. 
"Thomas Patterson." 

NOTE 7. The following squib appeared in 
this paper on the 23rd of August. It was gen- 
erally attributed to Brackenridge, though he 
denies it in his "Incidents," in a rather lame 
way. It had a great deal of influence at the 
time: 

An Indian Treaty. 

"Speeches intended to be spoken at a treaty 
now holding with the Sis United Nations of 
White Indians, settled on the heads of the 
Ohio, at the town of Pittsburg, on the 20th of 
August, 1794, by the commissioners sent from 
Philadelphia for the purpose: 

"Captain Blanket, an Indian chief, spoke as 

foUo.wg: 'Brothers: We welcome you to the 

old council fire at this place. It is a luckv spot 

-of ground for holding Indian treaties. No good 

has attended your treaties at Beaver Creek, 



Muskingum, &c. As the proffer of this treaty 
has originated with your great council at Phila- 
delphia, we therefore expect you have good 
terms to ofEer. But you know, brothers, that 
it has ever been a custom to pay Indians well 
for coming to treaties; and you may be assured 
that unless we are well paid or fully satisfied, 
your attempts of any kind, will not have the 
least effect. However, we doubt i)ot but the pay 
is provided; and that yoii have a sufficiency of 
blankets and breech-clouts, powder and lead; 
and that the wagons are close at hand. You 
know, brothers, that our neighbors the British 
over the lakes, pay their Indians well; that they 
have inexhaustible stores of blankets and am- 
munition, and that if they were offering us a 
treaty they would not hesitate a moment to sat- 
isfy all our demands.' 

"Captain Whisky spoke next: 'Brothers: My 
friend Captain Blanket has indulged himself in 
a little drollery about blankets &c., but I must 
speak to the pomt. I am told, that the people of 
your great council call us a parcel of drunken 
ragamuffins; because we indulge ourselves with 
a little of our homespun whisky, and that we 
ought to pay well for this extraordinary luxury. 
What would they think if the same was said of 
them for drinking beer and eider? Surely the 
saying will apply with equal force in both cases. 
We say that our whisky shall not be saddled 
with an unequal tax. You say it shall; and to 
enforce the collection of three or four thousand 
dollars per annum, of nett proceeds, you will 
send an army of 12,950 men, or double that 
number if necessary. This is a new fashioned 
kind of economy indeed. It is a pity that this 
army had not been employed long ago, in as- 
sisting your old warrior, General Wayne, or 
chastising the British about the lakes. Howev- 
er, I presume it is the present policy, to guard 
against offending a nation with a king at their 
head. But remember, brothers, if we have not 
a king at . our head, we have that powerful 
monarch Captain Whisky to command us. By 
the power of his influence, and a love to his 
person, -ne are impelled to every great and 
heroic act. You know, brothers, that Captain 
Whisky has been a great warrior in all nations 
and in all armies. He is k descendant of that 
nation called Ireland; and to use his own phrase, 
he has peopled three-fourths of this western 
world with his own hand. We the Six United 
Nations of White Indians, are principally his 
legitimate offspring; and those who are not, 
have all imbibed his principles and passions, — 
that is, a love of whisky; and will, therefore, 
fight for our bottle till the last gasp. Brothers, 
you must not think to frighten us with fine ar- 
ranged lists of infantry, cavalry and artillery, 
composed of your water-melon armies from the 
Jersey shore; they would cut a much better fig- 
ure in warring with the crabs and oysters about 
the capes of Delaware. It is a common thing 
for Indians to fight your best armies, at a pro- 
portion of one to five; therefore, we would not 
hesitate to attack this army at the rate of one 
to ten. Our nations can upon emergency, pro- 
duce 20,000 warriors; you may then calculate 
what your army ought to be. But I must not 
forget that I am making an Indian speech: I 
must therefore give you a smack of riiy national 
tongue— Tongath Getchie— Tongath Getchie, 
very strong man me Captain Whisky.' 

"Captain Alliance next took the floor: 'Broth- 
ers; My friend Captain Whisky has made 
some fine flourishes about the power of his all 
conquering monarch, Whisky: and of the in- 
trepidity of the sons of St. Patrick, in defence 
of their beloved bottle. But we will suppose 
when matters are brought to the test, that, if 
we should find ourselves unequal to the task 
of repelling this tremendous army, or that the 
great council will still persevere in their deter- 
mination of imposing unequal and oppressive 
duties upon our whisky, who knows but some 
evil spirit might prompt us to a separation from 
the Union, and call for the alliance of some more 
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friendly nation. You know that the great na- 
tion of Kentucky have akeady suggested the 
idea to us. They are at present Mississippi mad, 
and we are "Whisky mad; it is, therefore, hard to 
tell \vhat may be the issue of such united mad- 
ness. It appears as if the Kentuckians were dis- 
posed to bow the knee to the Spanish monarch, 
or kiss the Pope's a — e, and wear a crucifix 
rather than he deprived of their darling Mis- 
sissippi; and we might be desperate enough rath- 
er than submit to an odious excise, or unequal 
taxes, to invite Prince William Henry, or some 
■other royal pup, to take us by the hand, pro- 
vided he would guarantee equal taxation and 
■exempt our whisky. This would be a pleasing 
overture to the royal family, of England; they 
would eagerly embrace the favourable moment, to 
4idd ag*un to their curtailed dominions in Ameri- 
-ca, to accommodate some of their numerous 
brood with kingdoms, and principalities. We 
would soon find that great warrior of the lakes, 
Sinicoe, flying to ouo relief, and employing 
those numerous legions of white and yellow sav- 
ages, for a very different purpose to what they 
have now in view. If the Kentuckians should 
also take it into their heads to withhold suppHes 
from your good old warrior Wayne, who is very 
often near starving in the wilderness, his army 
must be immediately annihilated, and your great 
■council might forfever bid adieu to their terri- 
tory west of the mojintains. This may seem 
very improbable indeed; but as great wonders 
liave happened in Europe within the course of 
three years past.' 

"Captain Pacificus then rose, and concluded 
the business of the day: 'Brothers: My friend 
Alliance has made some very alarming observa- 
tions; and I confess they have considerable 
weight with me. A desperate people may be 
■drove to desperate resources; but as I am of a 
jieaceable disposition, I shall readily concur in 
■every reasonable proposition which may have a 
tendency to restore tranquility, and secure our 
Union upon tiie true principles of equality and 
justice. It is now time to know the true object 
of your mission; if you are the messengers of 
peace, and come to offer us a treaty, why at- 
tempt to deliver it at the point Of the bayonet! 
If you are only come to grant pardon for past 
offences, you need not have fatigued yourself 
with such extraordinary dispatch on the journey; 
we have not ■ yet begged your pardon; we are 
not yet at the gallows or the guillotine, for you 
•will have to catch us before you bring us there. 
But as I am rather more of a counsellor than a 
■warrior, I am more disposed to lay hold of the 
chain than the tomahawk; I shall therefore pro- 
pose, that a total suspension of all hostilities, 
iind the cause thereof, shall immediately take 
place on both sides, until the next meeting of 
our great national council. If your powers are 
not competent to this agreement, we expect as 
you are old counsellors, and peaceable men, that 
you will at last report and recommend it to 
our good old father who sits at the helm. We 
know it was his duty to make proclamation, &c. 
■&e., but we expect everything tbat can result 
from his prudence, humanity and benevolence 
towards ms fellow creatures.' " 

A belt, on which is inscribed, "Plenty of whis- 
ky without excise." 

Soon after this, one John Gaston received the 
ensuing letter, which he had published in the 
same paper, the printer not daring to refuse it: 

"To John Gasson— Sir; You will please to have 
printed in the Pittsburg paper, this week, or 
you may abide by the consequences. Poor Tom 
takes this opportunity to inform his friends 
throughout the country, that he is obliged to take 
up his commission OAce more, though disagree- 
able to his inclination. I thought, when I laid 
down my commission before, that we had got 
the country so well .united, that there would 
liave been no more need for me in that line; but 
my friends see more need for me than ever. 
They chose a set of men whom they thought they 
could confide in, but find themselves much mis- 



taken; for the majority of them have proved 
traitors. Four or five big men from below have 
scared a good many; but few are killed yet But 
I hope none of those are any that ever pretended 
to be a friend to Poor Tom; so I would have 
all my friends to keep up their spirits, and stand 
to their integrity, their rights, and liberty, and 
you will find Poor Tom be your friend. This 
is a fair warning; traitors, take care, for my 
hammer is up and my ladle is hot. I cannot 
travel the country for nothing. Prom your old 
friend, Tom, the Tinker." 

"Tom-the-Tinker" was a nom-de-guerre of 
John Holcroft, who, it may be remembered, was 
a leader in the first attack on General Neville's 
house. He was a very prominent man among 
the insurgents, and acquired a good deal of no- 
toriety at the time from the threatening letters 
that he wrote with the above signature. 

"A Proclamation. 

"Whereas from a hope that the combinations 
against, the constitution and laws of the United 
States in certain of the western counties of 
Pennsylvania would yield to time and reflection, 
I thought it sufiicient in the first instance rath- 
er to take measures for calling forth the mi- 
litia, than immediately to embody them; but 
the moment is now come, when the overtures 
of forgiveness with no other condition, than a 
submission to law have been only partially ac- 
cepted; when. every form of conciliation not 
inconsistent with the being of government has 
been adopted without effect; when the well dis- 
posed in those counties are unable by their in- 
fluence and example to reclaim the wicked from 
their fury, and are compelled to associate in their 
own defence; when the proper lenity has been 
misinterpreted into an apprehension that the 
citizens will march with reluctance; when the 
opportunity of examining the serious consequen- 
ces of a treasonable opposition has been employ- 
ed in propagating principles of anarchy, endeav- 
ouring througli emissaries to alienate the friends 
of order from its support, and inviting its ene- 
mies to perpetrate similar acts of insurrection; 
when it is manifest, that violence would con- 
tinue to be exercised upon every attempt to en- 
force the laws; when,, therefore, government is 
set at deflance, the contest • being whether a 
small portion of the United States shall dictate 
to the whole Union, and at the expense of those 
who desire peace, indulge a desperate ambition, 

"Now, therefore, I, George Washington, presi- 
dent of the United States, in obedience to that 
high and irresistible duty consigned to me by 
the constitution, to take care that the laws be 
faithfully executed,' deploring that the Ameri- 
can name should be sullied by the outrages of 
citizens on their own government; commiserat- 
ing such as remain obstinate from delusion^ but 
■resolved in perfect reliance on that gracious 
Providence which so signally displays its good- 
ness towards this country, to reduce the re- 
fractory to a due subordination to the law; do 
hereby declare and make known, that with a 
satisfaction, which can be equalled only by the 
merits of the militia, summoned into service 
from the states of New Jersey, Pennsylvania, 
Maryland and Virginia, 1 have received intelli- 
gence of their patriotic alacrity in obeying the 
call of the present, though painful, yet command- 
ing necessity; that a force, which, according to 
every reasonable expectation is adequate to the 
exigency, is already in motion to the scene of 
disaffection; that those who have confided, or 
shall confide in the protection of government, 
shall meet full succour under the standard, and 
from the arms of the United States: that those 
who having offended against the law have since 
entitled themselves to indemnity, will be treated 
with the most liberal good faith, if they shall 
not have forfeited their claim by any subse- 
quent conduct, and that instructions are given 
accordingly. And I do moreover exhort all in- 
dividuals and bodies of men, to contemplate with 
abhorrence the measures leading directly or indi- 
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rectly to those crimes which produce this military 
coercion; to chect in their respective spheres 
the efforts of misguided or designing men to 
substitute their misrepresentations in the place 
of truth, and their discontents in the place of 
stable government; and so call to mind that as 
the people of the United States have been per- 
mitted under the Divine favour in perfect j&ee- 
dom after solemn deliberation, and in an en- 
lightened age, to elect their own government; 
so will their gratitude for this inestimable bless- 
ing be best distingiiished by firm exertions to 
maintain the constitution and the laws. And 
lastly, 1 again warn all persons whomsoever, and 
wheresoever, not to abet, aid or comfort the in- 
surgents aforesaid, as they will answer the coun- 
try at their peril; and I do also require all of- 
ficers and other citizens according to their sev- 
eral duties, as far as may be in their power to 
bring under the cognizance of the law all of- 
fenders in the premises. 

"In witness whereof, I have caused the seal 
of the United States of America to be afBxed 
to these presents, and signed the same with 
my hand. Done at the city of Philadelphia the 
twenty-fifth day of September, one thousand 
seven liundred and ninety-four, and of the 
independence of the United States of America 
the nineteenth. Geo. Washington. [L. S.] 

"By the President: Bdm, Randolph. 

"(True copy. George Taylor.)" 

This proclamation was preceded by the follow- 
ing correspondence between the president and 
the governor of Pennsylvania. The letters un- 
der the name of Governor Mifilin are understood 
to have emanated from Mr. Dallas, the then 
secretary of the commonwealth. , 

CSommunication from Governor MiflBin to the 
president of the United States, on the insurrec- 
tion in the western counties of Pennsylvania: 

"Sir: The important subject, which led to our 
conference on Saturday last, and the interesting 
discussion that then took place, having since 
engaged my whole attention, I am prepared, in 
compliance with your request, to state with can- 
dour the measures which, in my opinion, ought 
to be pursued by the commonwealth of Penn- 
sylvania. The circumstances of the case evi- 
dently require a firm and energetic conduct on 
our part, as well as on the part of the general 
government; but as they do not preclude the ex- 
ercise of a prudent and humane policy, I en- 
joy a sinceie gratification in recollecting the sen- 
timent of regret, with which you contemplated 
the possible necessity of an appeal to arms: for I 
contess that, and in manifesting a zealous disposi- 
tion to secure obedience to the constitution and 
laws of our country, I too shall ever prefer the 
instruments of conciliation to those of coercion; 
and never, but in the last resort, countenance 
a dereliction of judiciary authority, for the ex- 
ertion of military jforce. Under the influence of 
this general sentiment, I shall proceed, sir, to de- 
liver my opinion relatively to the recent riots 
in the county of Alleghany, recapitulating, in the 
first place, the actual state of the information 
which I have received. It appears, then, that 
the marshal of the district having, without mo- 
lestation, served certain process, that issued from 
a federal court, on various citizens who reside 
in the county of Fayette, thought it proper to 
prosecute a similar duty in the county of Alle- 
ghany, with the assistance, and in the company 
of General Neville, the inspector of the excise 
for the western district of Pennsylvania: that 
while thus accompanied he suffered some in- 
sults, and encountered some opposition: that 
considerable bodies of armed men having, at sev- 
eral times, demanded the surrender of Gen- 
eral Neville's commission and papers, ' attacked, 
and ultimately, destroyed his house: that these 
rioters (of whom a few were killed, and many 
wounded) having taken the marshal and other 
prisoners, released that officer, in consideration 
oi a promise, that he would serve no more pro- 
cesses on the western side of the Alleghany 



Mountains; that, under the apprehension of vio- 
lence. General Neville, before his house was 
destroyed, applied to the judges of Alleghany 
: county for the protection of his property, but the 
; judges on the 17th day of July, the day on 
which his house was destroyed, declared that 
they could not, in the present circumstances, 
afford the protection that was requested, thougti 
they offered to institute prosecutions against the 
offenders; and that General Neville and the 
marshal, menaced with further outrage by the 
rioters, had been under the necessity of with- 
drawing from the country. To this outline of 
the actual information respecting the riots, the 
stoppage of the mail may be added, as matter 
of aggravation; and the proposed convention of 
the inhabitants of the neighbouring counties of 
Pennsylvania and Virginia, as matter of alarm. 
"Whatever constructions may be given, on 
the part of the United States, to the facts that 
have been recited, I cannot hesitate to declare 
on the part of Pennsylvania,- that the incom- 
petency of the judiciary department of her 
government, to vindicate the violated laws, 
has not at this period been made sufficiently 
apparent, and that the military power of the 
government ought not to be employed until its 
judiciary authority, after a fair experiment, 
has proved incompetent to enforce obedience, 
or to punish infractions of the law. The law 
having established a tribunal and prescribed 
the mode for investigating every charge, has 
likewise attached to every offence its proper 
punishment. If an opponent of the excise sys- 
tem refuses or omits to perform the duty which 
that system prescribes to him, in common with 
his fellow citizens, his refusal or omission ex- 
poses him to the penalty of the law; but the 
payment of the penalty expiates the legal of- 
fence. If a riot is committed in the course of 
a resistance to the execution of any law, the 
rioters expose themselves to the prosecution 
and punishment, but the sufferance of their 
sentence extinguishes their crime. In either 
instance, however, if the strength and au- 
dacity of a lawless combination shall baffle and 
destroy the efforts of the judiciary authority 
to recover a penalty, or to inflict a punishment, 
that authority may constitutionally claim the 
auxiliary intervention of a military power; 
but still the intervention cannot commence un- 
til the impotency of the judicial authority has 
been proved by experiment, nor continue a 
moment longer than the occasion for which it 
was expressly required. That the laws of the 
Union are the laws of the state, is a consti- 
tutional axiom that will never be controverted; 
that the authority Qf the state ought to be ex- 
erted in maintaining the authority of the Union, 
is a patriotic position which I have uniformly 
inculcated. But in executing the laws or 
maintaining the authority of the Union, the 
government of Pennsylvania dan only employ 
the same means by which the more peculiarly 
municipal laws and authority of the state are 
executed and maintained. Till the riot was 
committed no offence had occurred which re- 
quired the aid of the state government. When 
it was committed, it became the duty of the 
state government to prosecute the offenders, 
as for a breach of the public peace and the 
laws of the commonwealth, and if the meas- 
ures shall be precisely what would have been 
pursued, had the riot been unconnected with 
the system of federal policy, all, I presume, 
will be done which good faith and justice can 
require. Had the riot been unconnected with 
the system of federal policy, the vindication 
of our laws would be left to the ordinary course 
of justice; and only in the last resort, at the 
requisition, and as an auxiliary of the civil 
authority, would the military force of the state 
be called forth. Experience furnishes the 
strongest inducements, to my mind, for perse- 
vering in this lenient course. Riots have here- 
tofore been committed in opposition to the 
laws of Pennsylvania, but the rioters have 
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invariably been punished by our courts of jus- 
tice. In opposition to the laws of the Unit- 
ed States, in opposition to the very laws now 
opposed, and in the very coimties supposed 
to be combined in the present opposition, riots 
have likewise formerly occurred; but in ev- 
ery instance, supported by legal proof,- the of- 
fenders have been indicted, convicted, and pun- 
ished before the tribunals of the state. This re- 
sult does not announce a defect of jurisdiction, 
a want of judicial power, or disposition to pun- 
ish infractions of the law, a necessity for an 
appeal from the political to the physical strength 
of the nation. 

"But another principle of policy deserves 
some consideration. In a free country it must 
be expedient to convince the citizens of the 
necessity that shall, at any time, induce the 
government to employ the coercive authority 
with which it is invested. To, convince them 
that it is necessary to call forth the military, 
power for the purpose of -executing the' laws, 
it must be shown that the judicial power has 
in vain attempted to punish those who violate 
them; and, therefore, thinking as I do, that 
the incompetency of .the judicial power of 
Pennsylvania has not yet been sufficiently as- 
certained, I remarked, in the course of our 
late conference, that I did not think it would 
be an easy task to embody the militia on the 
present occasion. ' The citizens of Pennsyl- 
vania (however a part of them may, for a 
while, be deluded,) are the friends of law and 
order, but when the inhabitants of one dis- 
trict shall be required to take arms against the 
inhabitants of another, their general char- 
acter does not authorize me to promise a pas- 
sive obedience to the mandates of government. 
I believe, that as freemen they would inquire 
into the cause and nature of the service pro- 
posed to them; and, I believe, that tlieir alacrity 
in performing as well as in accepting it, would 
essentially depend on their opinion of its jus- 
tice and necessity. Upon great political emer- 
gencies, the effect of every measure should be 
deliberately weighed. If it shall be doubted 
whether saying that the judiciary power is yet 
untried, is enough to deter us from the imme- 
diate use Of military force, an anticipation of 
the probable consequences of that awful ap- 
peal will enable us perhaps satisfactorily to re- 
move or overlook the doubt. Will not the re- 
sort to force inflame and cement the existing 
opposition? Will it not associate, in a com- 
mon resistance, those who have hitherto peace- 
ably, as well as those who have riotously ex- 
pressed their abhorrence of the excise? "Will 
it not collect and combine every latent principle 
of discontent arising from the supposed op- 
pressive operations of the federal judiciary, the 
obstruction of the western navigation, and a 
variety of other local sources? May not the 
magnitude of the opposition, on the part of the 
ill disposed, or the dissatisfaction at a pre- 
mature resort to arms on the part of the well 
disposed citizens of this state, eventually in- 
volve the necessity of employing the militia of 
other states? And the accumulation' of dis- 
content which the jealousy engendered by that 
movement may produce, who can calculate, or 
who will be able to avert? Nor, in this view of 
the subject, ought we to omit paying some re- 
gard to the ground for suspecting that the 
British government has already, insidiously 
and unjustly, attempted to seduce the citizens 
on our western frontier from their duty; 'and 
we know, that in a moment of desperation or 
disgust men may be led to accept that as an 
asylum, which, under different impressions, 
they would shun as a snare. It will not, I am 
persuaded, sir, be presumed, from the expres- 
sion of these sentiments,' that I am insensible 
to the indignation which the late outrages 
ought to excite in the mind of a magistrate, en- 
trusted with the execution of the laws. My ob- 
ject at present is to demonstrate, that on the 
principles of policy, as well as of law, it would be 
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improper in me to employ the military power of 
the state while its judiciary authority is com- 
petent to punish the offenders. But should the 
judiciary authority prove insuflScient, be assur- 
ed of the most vigorous co-operation of the 
whole force which the constitution and laws of 
the state entrust to me, for the purpose of com- 
pelling a due obedience to the government; 
and, in that unfortunate event, convinced that 
every other expedient has been resorted to in 
vain, the public opinion will sanctify our meas- 
ures, and every honest citizen will willingly 
lend his aid to strengthen and promote them. 

"The steps which under my instructions were 
taken, as soon as the intelligence respecting the 
riots was received, will clearly, indeed, mani- 
I fest the sense that I entertain upon the subject. 
To every judge, justice, sheriff, brigade in- 
spector, in short to every public officer resid- 
ing in the western counties, a letter was ad- 
dressed expressing my indignation and regret, 
and requiring an exertion of their influence 
and authority to suppress the tumults and 
punish the offenders. The attorney general of 
the state was, likewise, desired to investigate 
the circumstances of the riot, to ascertain the 
names of the rioters, and to institute the regu- 
lar process of the law, for bringing the leaders 
to justice. In addition to these preliminary 
measures, I propose issuing a proclamation, in 
order to declare (as far as I can declare them) 
the sentiments of the government; to announce 
a determination to prosecute and punish the of- 
fenders; and to exhort the citizens at large 
to pursue a peaceable and patriotic conduct: I 
propose engaging three respectable citizens to 
act as commissioners for addressing those who 
have embarked in the present combination, up- 
on the lawless nature, and ruinous tendency 
of their proceedings; for inculcating the ne- 
I cessity of an immediate return to the duty 
j which they owe to their country; and for 
promising (as far as the state is concerned) a 
forgiveness of their past transgressions, upon 
receiving a satisfactory assurance that, in fu- 
ture they will submit to the laws; and I pro- 
pose, if all these expedients should be abortive, 
to convene the legislature, that the ultimate 
means of subduing the spirit of insurrection, 
and of restoring tranquility and order, may be 
prescribed by their wisdom and authority. 
'"You ^ill perceive, sir, that, throughout my 
observations, I have cautiously avoided any 
reference to the nature of the evidence, from 
which the facts that relate to the riots are col- 
lected, or to the conduct which the government 
of the United States may pursue on this im- ■ 
portant occasion. I have hitherto, indeed, only 
spoken as the executiv.e magistrate of ]?enn- 
sylvania, charged with a general superintend- 
ence and care that the laws of the common- 
wealth be faithfully executed, leaving it as I 
ought implicitly to your judgment, to choose 
on such evidence as you approve, the measures 
for discharging the aj^alogous trust which is 
confided to you in r«^lation to the laws of the 
Union. But, before I conclude, it is proper, un- 
der the impression of my federal obligations, to 
add a fbll and unequivocal assurance, that 
whatever requisition you may make, what- 
ever duty you may impose, in pursuance of 
your constitutional and legal powers, will on 
my part be promptly undertaken, and faith- 
fully discharged. I have the honour to be, 
with perfect respect, sir, your excellency's most 
obedient humble servant. Thomas Mifflin. 

"(True copy. George Taylor, Jr.) 

"Philadelphia, 5th August, 1794. 

"To the President of the United States." 

Communication from the secretary of state 
to Governor Mifflin, in answer to his of 5th 
August to the president of the United States: 
"Department of State. August 7, 1794. 

"Sir: The president of the United States 
has directed me to acknowledge the receipt of 
your letter of the 5th instant, and to com- 
municate to you the following reply. In re-' 
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questing an interview with you on the subject 
of the recent disturbances in the western part 
of Pennsylvania, the president, besides the de- 
sire of manifesting a respectful attention to 
the chief magistrate of a state immediately af- 
fected, was influenced by the hope, that a free 
conference, guided by a united and compre- 
hensive view of the constitutions of the United 
States and of Pennsylvania, and of the re- 
spective institutions, authorities, rights, and 
duties of the two governments, would have as- 
sisted him in forming more precise ideas of the 
nature of the eo-operation, which could be estab- 
lished between them, and a better judgment of 
tJie plan which it might be advisable for him to 
pursue in the execution of his trust in so import- 
ant and delicate a conjuncture. This having been 
his object, it is matter of some regret, that the 
course which has been suggested by you as 
proper to be pursued, seems to have contemplat- 
ed Pennsylvania in a light too separate and un- 
connected. The propriety of that course, in 
most, if not in all respects, would be susceptible 
of little question; if there were no federal gov- 
ernment, federal laws, federal judiciary, or 
federal officers; if important laws of the Unit- 
ed States, by a series of violent, as well as of 
artful expedients, had not been frustrated in 
their execution for more than three years; if 
officers immediately charged with that execu- 
tion, after suffering much and repeated insult, 
abuse, personal ill treatment, and the destruc- 
tion of- property, had not been compelled for 
safety to fly the places of their residence, and 
the scenes of their official duties; if the service 
of the processes of a court of the United States, 
had not been resisted, the marshal of the dis- 
trict made and detained for some time prisoner, 
and compelled for safety also to abandon the 
performance of his duty, and return by a cir- 
cuitous route- to the seat of government; if, in 
fine, a judge of the United States had not in 
due form of law notified to the president, 'that 
in the counties of Washington and Alleghany, 
in Pennsylvania, laws of the United States are 
opposed, and the execution thereof obstructed, 
by combinations too powerful to be suppressed 
by the ordinary course of judicial nroceedings 
or by the powers vested in the marshal of that 
district.' It is true, your excellency has re- 
marked that in the plan suggested, you have 
only spoken as ,the executive magistrate of 
Pennsylvania, charged with a general super- 
intendence and care, that the laws of the com- 
monwealth be fully executed, leaving' it implicit- 
ly to the judgment of the president to choose, 
on such evidence as he approves, the meas- 
ures for discharging the analogous trust, 
which is confided to him in relation to the laws 
of the Union. But it is impossible not to think 
that the current of the observations in your 
letter, especially as to the consequences which 
may result from the employment of coercive 
measures previous to the preliminary course 
which is indicated in it. may be construed to 
imply a virtual disapproblition of that plan of 
conduct on the part of the general government 
in the actual stage of its affairs, which you ac- 
knowledge would be proper on the part of the 
government of Pennsylvania if arrived at a 
similar stage. Let it be assumed here (to be 
more particularly . shown hereafter) that the 
government of the United States is now at that 
point, where it is admitted, if tji^ government 
of Pennsylvania was, the employment of force, 
by its authority, would be justifiable; and let 
the following extracts be consulted for the 
truth of the inference which has been just ex- 
pressed: 'Will not the resort to force inflame 
and cement the existing opposition? Will it 
not associate in a common resistance those who 
have hitherto peaceably, as well as those who 
have riotously, expressed their abhorrence of 
the excise? Will it not collect and combine 
every latent principle of discontent, arising 
from the supposed oppressive operations of the 
federal judiciary, the obstruction of the west- 



ern navigation and a variety of other local 
sources? May not the magnitude of the oppo- 
sition on the part of the ill disposed, or the dis- 
satisfaction of a premature resort to arms on 
the part of the well disposed citizens of the 
state, eventually involve the necessity of em- 
ploying lie militia of other states? And the 
accumulatior* of discontent which the jeal- 
ousy engend«ed by that movement may pro- 
duce who can calculate, or who will be able to 
avert?' 

"These important questions naturally give 
birth to the following serious reflections. The 
issue of human affairs is in the hand of Provi- 
dence. Those entrusted with them in society 
have no other sure guide than the sincere and 
faithful discharge of their duty, according to the 
best of their judgment. In emergencies great 
and difficult, not to act with an energy propor- 
tioned to their magnitude and pressure, is as dan- 
gerous as any other conceivable course. In the 
present case, not to exert the means which the 
laws prescribe for effectuating their own execu- 
tion, would be to sacrifice those laws, and with 
them the constitution, the government, the prin- 
ciples of social order, and the bulwarks of pri- 
vate right and security. What worse can hap- 
pen from the exertion of those means? If, as 
cannot be doubted, the great body of the citizens 
of the United States are attached to the consti- 
tution, which they have established for the man- 
agement of their common concerns; if they are 
resolved to support their own authority in that of 
the constitutional laws, against disorderly and 
violent combinations of comparatively small por- 
tions of the community; if they are determined to 
protect each other in the enjoyment of security 
to person and property; if they are decided to 
preserve the character of xepublican govern- 
ment, by evincing that it has adequate resources 
for maintaining the public order; if they are per- 
suaded that their safety and their welfare are 
materially connected with the preservation of 
the Union, and consequently of a government 
adequate to its exigencies; in fine, if they are 
disposed to continue that state of respectability 
and prosperity which is now deservedly the ad- 
miration of mankind,^-the enterprise to be ac- 
complished, should a resort to force prove inevita- 
ble, though disagreeable and painful, cannot be 
arduous or alarming. If, in addition to these dis- 
positions in the community at large, the officers 
of the governments of the respective states, feel- 
ing it to be not only a patriotic, but a constitu- 
tional duty (inculcated by the oath enjoined up- 
on all the officers of a state, legislative, executive 
and judicial) to support in their several stations, 
the constitution of the United States, shall be 
disposed as occasion may require (a thing as lit- 
tle to be doubted as the former), with sincerity 
and good faith, to co-operate with the govern- 
ment of the United States to second with all 
their influence and weight its legal and necessary 
measures by a real and substantial concert; then 
the enterprise to be accomplished can hardly ev- 
er be deemed difficult. 

"But if, contrary to the anticipations which 
are entertained of these favourable dispositions, 
the great body of the people should be found in- 
different to the preservation of the government 
of the Union, or insensible to the necessity of 
vigorous exertions to repel the danger which 
threatens their most important interests; or if 
an unwillingness to encounter partial incon- 
veniences should interfere with the discharge of 
what they owe to their permanent welfare; or 
if, either yielding to the suggestions of particu- 
lar prejudices, or misled by the arts which may 
be employed to infuse 'jealousy and discontent, 
they should suffer their zeal for the support of 
public order to be relaxed by an unfavourable 
opinion of the merits and tendency of the meas- 
ures, which may be adopted; if, above all, it 
were possible that any of the state governments 
should, instead of prompting the exertions of the 
citizens, asast directiy or indirectly in damping 
their ardour, by giving a wrong bias to their 
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judgment, or by disseminating dissatisfaction 
with the proceedings of the general government, 
or should counteract the success of those pro- 
ceedings by any sinister influence whatever — 
then indeed, no one can calculate, or may be able 
to avert, the fatal evils with which such a state 
of things would be pregnant; then, indeed, the 
foundations of our political happiness may be 
deeply shaken, if not altogether overturned. The 
president, however, can suppose none of these 
things. He cherishes an unqualified confidence 
in the virtue and good sense of the people, in the 
integrity and patriotism of the officers of the 
state governments, and he counts absolutely on 
the same affectionate support which he has ex- 
perienced upon all former occasions, and which 
he is conscious that the goodness of his inten- 
tions now, not less than heretofore, merits. It 
has been promised to show more particularly 
hereafter, that the government of the United 
States is now at that point, where it is confess- 
ed, if the state government was, the employment 
of forfie on its part, wbuld be justifiable. This 
promise remains to be fulfilled. 

"The facts already noted, establish the conclu- 
sion, but to render it palpable, it will be of use 
to apply them to the positions which your excel- 
lency has been pleased to lay down. You admit 
that, as the offences committed respect the state, 
the military power of the government ought to 
be employed, where its judiciary authority, after 
a fair experiment, had proved incompetent to 
enforce obedience or to punish infractions of the 
law, that if tlie strenirth ond audacity of a law- 
less combination shall baflie and destroy the ef- 
forts of the judiciary authority, to recover a pen- 
alty or inflict a punishment, that authority may 
constitutionally claim the auxiliary intervention 
of the military power, — ^that in the last resort, 
at tie requisition, and as an auxiliary of the civil 
authoriiy, the military force of the state would 
be called forth. And you declare, that the cir- 
cumstances of the case evidently require a firm 
and energetic conduct on the part both of state 
and general government. For more than' tliree 
years, as already observed, certaia laws of the 
United States have been obstructed in their ex- 
ecution by disorderly combinations. Not only 
officers, whose immediate duty it was to carry 
them into effect, have suffered violent personal 
outrage and injury, and destruction of property, 
at different times, but similar persecution has 
been extended to orivate citizens, who have aid- 
ed, countenanced, or only complied with the laws. 
The violences committed have been so frequent 
and such in their degree as to have been mat- 
ter of general notoriety and alarm, and it may 
be added, that they have been abundantly with- 
in the knowledge and under the notice of the 
judges and marshals of Pennsylvania, of superi- 
or as well as of inferior jurisdiction. If, in par- 
ticular instances, they have been punished by 
the exertions of the magistrates, it is at least cer- 
tain that their effects have been in "the main in- 
effectual. The spirit has continued, and, with 
some intervals of relaxation, has been progress- 
ive, manifesting itself in reiterated excesses. 
The judiciary authority of the United States has 
also, prior to the attempt which preceded the 
late crisis, made some fruitless efforts under a 
former marshal; an officer sent to execute pro- 
cess was deterred from it by the manifest danger 
of proceeding. These particulars serve to explain 
the extent, obstinacy, and inveteracy of the evil. 

"But the facts which immediately decide the 
complexion of the existing crisis are these: Nu- 
merous delinquencies existed with regard to a 
•compliance with the laws laying duties on spir- 
its distilled within the United States and upon 
stills. An armed banditti,, in disguise, had re- 
cently gone to the house of an officer of the rev- 
enue in the night, attacked it, broken open the 
doors, and by menaces of instant death en- 
forced by pistols presented at him, and compel- 
led a surrender of his commission and books of 
office; cotemporary acts of violence had been 
perpetrated in other quarters; processes issued 



out of a court of the United States to recover the 
penalties incident to non-compliance with the 
laws, and to bring to punishment the violent in- 
fractors of them, in the above-mentioned case, 
against two of whom indictments had been 
found. -The marshal of the district went in person 
to execute these processes. In the course of his 
duty he was actually fired upon on the high road 
by a body of armed men. Shortly after other bod- 
ies of armed men (in the last instance amounting 
to several hundred persons) repeatedly attacked 
the house of the inspector of the revenue with 
the declared intention of compelling him to re- 
nounce his office, and of obstructing the execution 
of the laws. One of these bodies of armed men 
made prisoner of the marshal of the district, put 
him in jeopardy of his life, and did not release 
him till for safety and to obtain his liberty, he 
engaged to forbear the further execution of the 
processes with which he was charged. In conse- 
quence of further requisitions and menaces of 
the insurgents, the marshal, together with the 
inspector of the revenue, has been since under 
the necessity of flying secretly, and by a circui- 
tous route, from the scene of these transactions 
towards the seat of government. An associate 
justice, pursuant to the provisions of the laws 
for that purpose, has, in the manner already stat- 
ed, officially notified the president of the exist- 
ence of combinations in two of the counties of 
this state to obstruct the execution of the laws, 
too powerful to be suppressed by 'the judiciary 
authority, or by the powers of the marshal. 
Thus, then, is it unequivocally and in due form 
ascertained, in reference to the government of 
the United States, that the judiciary authority, 
after a fair and full experiment, has proved in- 
competent to enforce obedience to or to punish in- 
fractions of the laws; that the strength and au- 
dacity of certain lawless combinations have baf- 
fled and destroyed the efforts of the judiciary au- 
thority to recover penalties or inflict punishment, 
and that this authority, by a regular notification 
of this state of things, has, in the last resort, as 
an auxiliary oC the civil authority, , claimed the 
intervention of the military power of the United 
States. It' results from these facts that the case 
exists, when, according to the positions advanced 
by your excellency in reference to the state gov- 
ernment, the military power may, with due re- 
gard to all the requisite cautions, be rightfully 
interposed. And that the interposition of this 
power is called for, not only by principles of a 
firm and energetic conduct, on the part of the 
general government, but hy the indispensable 
duty which the constitution and the laws pre- 
scribe to the executive of the United StatVs. 

"In this conclusion, your excellency's discern- 
ment Qn mature reflection, cannot, it is pre- 
sumed, fail to acquiesce, nor can it refuse its 
concurrence in the opinion which the president 
entertains, that he may reasonably expect, 
when called tor, the zealous co-operation of the 
inilitia of Pennsylvania, that as citizens, friends 
to law and order, they may comply with the 
call without any thing that can properly be 
denominated 'a passive obedience to the man- 
dates of government,' and that as freemen, 
judging rightly of the cause and nature of the 
service proposed to them, they will feel them- 
selves under the most sacred of oblijiations to 
accept and to perform it with alacrity. The 
theory of our political institutions knows no 
difference between the obligations of our cit- 
izens in such a case, whether it relate to the 
government 6f the Union or of a state; and it 
is hoped and confided, that a difference will be 
as little known to their affections or opinions. 
Your excellency, it is also presumed, will as lit- 
tle doubt, on the like mature reflection, that iii 
such a ease the president could not, without an 
abdication of ^he undoubted rights and. author- 
ities of the United States and of his duty, post- 
pone the measures, for which the laws of the 
United States provide, to a previous experi- 
ment of the plan which is delineated in your 
letter. The people of the United States have 
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established a government for the management 
of their general interests. They have instituted 
executive organs for administering that gov- 
ernment; and their representatives have es- 
tablished the rules by which those organs are .to 
act. "When their authority and that of their gov- 
ernment is attacked, by lawless combinations 
of the citizens of part of a state, they could 
never be expected to approve that the care of 
vindicating their authority, of enforcing their 
laws, should be transferred from the officers 
of their own government to those of a state; 
and this to wait the issue of a process so unde- 
terminate in its duration, as that which it is 
proposed to pursue; comprehending a further 
and full experiment of the judiciary authority 
of the state, a proclamation 'to declare the 
sentiments of its government, announce a de- 
termination to prosecute and punish offend- 
ers, and to exhort the citizens at large to pur- 
sue a peaceable and patriotic conduct'; the send- 
ing of commissioners 'to address those who have 
embarked in the present combinations upon 
the lawless nature and ruinous tendency of their 
proceedings, tu inculcate the necessity of an 
immediate return to the duty which they owe 
their country, and to promise, as far as the 
state is concerned, foregiveness of their past 
transactions upon receiving a satisfactory as- 
surance that in future they will submit to the 
laws'; and finally, a call of the legislature of 
Pennsylvania, 'that the ultimate means of sub- 
duing the spirit of insurrection, and of restor- 
ing tranquility and order, may be prescribed 
by their wisdom and authority.' If there were 
no other objection to a transfer of this- kind, 
the very important difference which is sup- 
posed to exist in the nature and consequences 
of the offences that, have been committed in 
the contemplation of the laws of the United 
States-, and of those of Pennsylvania, would 
alone be a very serious obstacle. The para- 
mount considerations,' which forbid an acquies- 
cence in this course of proceeding, render it 
unnecessary to discuss the probability of its 
success; else it might have been proper to test 
the considerations, which have been mention- 
ed as a groiind of hope, by the inquiry what 
was the precise extent of the success of. past 
experiment; and especially whether the esepu- 
tiou of the revenue laws of Pennsylvania with- 
in the scene in qtiestion was truly and effectual- 
ly accomplished by them, or whether they did 
not rather terminate in a tacit compromise, by 
which appearances only were saved. 

"You are already, sir, advised that the presi- 
dent, yielding to the,^ impressions which have 
been stated, has determined to take measures 
for calling forth the militia, and that ■ these 
measures contemplate^ the assembling a body 
of between twelve and thirteen thousand men 
from Pennsylvania, aHd the neighbouring states 
of Virginia, Maryland and New Jersey. The 
recourse thus early to the militia of the neigh- 
bouring states proceeds from a probability of 
the insufficiency of that of Pennsylvania alone, 
to accomplish the object; your excellency hav- 
ing in your conference with the president con- 
firmed the conclusion, which was dedueible 
from the known local and other circumstances 
of the state, by the frank and express declara- 
tion which you made of your conviction of 
that insufficiency, in reference to the number 
which could be expected to be drawn forth for 
the purpose. But while the president has con- 
ceived himself to be under an indispensable ob- 
ligation to prepare for that eventual resort, he 
has still consulted the sentiment of regret which 
he expressed to you, at the possible necessity of 
an appeal to arms; and to avert it, if practi- 
cable, as well as to manifest his attention to the 
principle, that 'a firm and energetic conduct 
does not preclude the exercise of a prudent and 
humane policy,' he has (as you have been also 
advised) concluded upon the measure of send- 
ing himself commissioners to the discontented, 
counties, to make one more experiment of a 



conciliatory appeal to the reason, virtue and 
patriotism of their inhabitants, and has also 
signified to you how agreeable would be to him 
your co-operation in the same expedient, which 
you have been pleased to afford. It can scarcely 
be requisite to add, that there is nothing he has 
more at heart, than that the issue of this experi- 
ment, by establishing the authority of the laws, 
may preclude the always calamitous necessity of 
an appeal to arms. It would plant a thorn in the 
remainder of his path through life, to have been 
obliged to employ force against fellow-citizens, 
for giving solidity and permanency to blessings 
which it has been his greatest happiness to co- 
operate with them in prociiring for a much loved 
country- The president receives with much 
pleasure the assurance you have repeated to 
him, that whatever requisition he may make, 
whatever duty he may impose, in pursuance of 
his constitutional and legal powers, will on 
your part be promptly undertaken and faithfully 
discharged; and acknowledging, as an earnest 
of this and even more, the measures of co-opera- 
tion which you are pursuing, he assures you in re- 
turn, that he relies fully on the most cordial aid 
and support from you in every way, which the 
constitution of the United States and of Penn- 
sylvania shall authorize and present or future 
exigencies may require. And he requests that 
you will construe, with a reference to this assur- 
ance of his confidence, whatever remarks may 
have been made in the course of this reply to 
your letter; if it shall have happened that any 
of them have erred, through a misconception of 
the sentiments and views which you may have 
meant to communicate. With perfect respect, 
I have the honour to be, sir, your most obedient 
servant, Edm. Kandolph, Secretary of State. 

"(True copy. Geo. Taylor, Jr.) 

"August 7th, 1794. 

"His Excellency, Governor Mifflin." 

Communication from Governor Mifflin to the 
president of the United States in answer to the 
secretary of state's, of 7th August: 

"Sir: The secretary of state has transmitted 
to me, in a letter dated -the 7th of August (biit 
only received yesterday) your reply to my letter 
of the 5th instant. For a variety of reasons, it 
might be desirable at this time, to avoid an ex- 
i tension of our correspondence upon the subject 
to which those letters particularly relate; but 
the nature of the remarks contained in your re- 
ply, and the sincerity of my desire to merit, on 
the clearest principles, the confidence which you 
are pleased to repose in me, wUl justify, even un- 
•der the present circumstances of the case, an 
attempt to explain any ambiguity, and to re- 
move any prejudice, ihat may have arisen, ei- 
ther from an inaccurate expression, or an acci- 
dental misconception, of the sentiments and 
views which I meant to communicate. That 
the course which I have suggested as proper to 
be pursued, ip. relation to the recent disturb- 
ances in the western parts of Pennsylvania, 
contemplates the state in a light too separate 
and unconnected, is a position that I certainly 
did not intend to sanction in any degree that 
could wound your mind with a sentiment of 
regret. In submitting the construction of the 
facts, which must regulate the operation of the 
general government, implicitly to your judg- 
ment; in cautiously avoiding any reference to 
the nature of the evidence from which those 
facts are collected, or to the conduct which the 
government of the United States might pursue; 
in declaring that I spoke only as the executive 
magistrate of the state charged with the gen- 
eral superintendence and care, that its laws 
be faithfully executed; and, above all, in giving 
a full and unequivocal assurance, that whatev- 
er requisition you may make, whatever duty 
you may impose, in pursuance of your constitu- 
tional and legal powers, would, on my part, be 
promptly undertaken, and faithfully disch.ar- 
ged; I thought that I had manifested the- 
strongest sense of my federal obligations; and 
that, so far from regarding the state in a sep- 
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arate and unconnected light, I had expressly- 
recognized the subjection of her individual au- 
thority to the national jurisdiction of the Union. 
It is true, however, sir, that I have only spoken 
as the eseeutive magistrate of the state; but, 
in that character, it is a high gratification to 
find, that, according to your opinion, likewise, 
'the propriety of the course which I suggested, 
would in most if not in all respects, be suscepti- 
ble of little question.' Permit me then, to ask, 
in what other character could I have spoken, 
or what other language did the occasion re- 
■quire to be employed? If the co-operation of 
the government of Pennsylvania was the ob- 
ject of our conference, your constitutional req- 
uisition as the executive of the Union, and my 
official compliance as the executive of the state, 
would indubitably ensure it; but, if a prelim- 
inary, a separate, an unconnected conduct was 
•expected to be pursued by the executive magis- 
trate of Pennsylvania, his separate and uncon- 
nected power and discretion must furnish the 

' rule of proceeding; and by that rule, agreeably 
to the admission which I have cited, 'the pro- 
priety of my course would in most, if not in all 
respects, be susceptible of- little question.' It 
must, therefore, in justice be remembered, 
that a principal point in our conference, related 
to the expediency of my adopting, independent 
of the general government, a preliminary meas- 
ure (as it was then termed) under the author- 
ity of an act of the legislature of Pennsylvania, 
wJiich was passed on the 22d of September, 
1783, and which the attorney general of the 
United States thought to be in force, but which 
had, in fact, been repealed, on the 11th of 
April, 1793. 

"Upon the strictest idea of co-operative meas- 
ures, however, I do not conceive, sir, that any 
other plan could have been suggested consist- 
■ently with the powers of the executive magis- 
trate of Pennsylvania, or with a. reasonable 
Attention, on my part, to a systematic and en- 
ergetic course of proceeding. The complicated 
nature of the outrage which was committed up- 
on the public peace, gave a jurisdiction to both 
governments; but in the mode of prosecuting, 
or in the degree of punishing the offenders, the 
circumstance conld not. I apprehend, alter or 
enlarge the powers of either. The state (as I 
observed in my last letter) could only exert it- 
self in executing the laws or maintaining the 
authority of the Union, by the same means 
which she employed to execute and maintain 
her more peculiarly municipal laws and author- 
ity; and hence I inferred, and still venture to 
infer, that if the course which I have suggest- 
ed is the same that would have been pursued, 
had the riot been unconnected with the system 
of federal policy, its propriety cannot be ren- 
dered questionable, merely by taking into our 
view (what I never have ceased to contem- 
plate) the existence of a federal government, 
federal laws, federal judiciary and federal offi- 
cers. But would it have been thought more 
consonant with the principle of co-operation, 

• had I issued orders for an immediate, a sep- 
arate, and an unconnected call of the militia, 
under the special authority \vhieh was supposed 
to be given by a law, or under the general au- 
thority which may be presumed to result from 
the constitution V Let it be considered, tliat 
you had illready determined to exercise your 
legal powers in drafting a competent force of 
the militia; and it will be allowed, that if I 
had undertaken, not only to comply promptly 
with your requisition', but to embody a distinct 
corps for the same service, a useless expense 
would have been incurred by the state, an un- 
necessary burthen would have been imposed on 
the citizens; and embarrassment and confusion 
would probably have been introduced instead of 
system and eo-operation. Regarding it in this 
point of light, indeed, it may be natural to 
think, that in the judiciary, as well as the mili- 
tary deiiartment, the subject should be left en- 
tirely to the management either of the state or 



of the general government; for the very impor- 
tant difference which is supposed to exist in 
the nature and consequences of the offences 
that have been committed, in the contemplation 
of the laws of the United States, and of those 
of Pennsylvania,' must otherwise destroy that 
uniformity- in the distinction of crimes, and the 
apportionment of punishments, which has al- 
ways been deemed essential to a due adminis- 
tration of justice. 

"But let me not, sir, be again misunderstood: 
I do not mean by these observations to inti- 
mate an opinion or to express a *ish, that 'the 
care of vindicating the authority, or of enfor- 
cing the laws of the Union should be trans- 
ferred from the offices of the general govern- 
ment to those of the state;' nor, after express- 
ly avowing that I had cautiously avoided any 
reference to the conduct which the government " 
of the United States might pursue on this im- 
portant occasion, did 1 think an opportunity 
could be found to infer that I was desirous of 
imposing a suspension of your proceedings, for 
the purpose of waiving the. issue of the process 
which I designed to pursue. If indeed, 'tiie 
government of the United States was at that 
point, where it was admitted, if the govern- 
ment of Pennsylvania was, the employment of 
force by its authority' would be justifiable,' I 
am persuaded, that, on mature consideration, 
you will do more credit to my candour than to 
suppose that I meant to condemn, or to pre- 
vent the adoption of those measures on the part 
of the general government which, in the same 
circumstances, I should" have approved and pro- 
moted on the part of Pennsylvania. The ex- 
tracts that are introduced into the letter of the 
secretary of state, in order to support that in- 
ference, can only be justly applied to the case 
which was immediately in contemplation, the 
case of the state of Pennsylvania, whose judi- 
ciary authority had not then, in my opinion, 
been sufficiently tried. They ought not surely 
be applied to a case which I had cautiously 
excluded from mv view, the case of the Unit- 
ed States, whose judiciary authority had, in 
your oninion, proved inadequate to the execu- 
tion of the laws, and the preservation of order. 
And if thev shall be thus limited to their prop- 
er object, the justice and force of the argu- 
ment which flows from them, can never be suc- 
cessfully controverted or denied. While you, 
sir, were treading in the plain p.ath designated 
by a positive^law; with no other care than to ' 
preserve the forms which the legislature had 
prescribed; and relieved from a weight of re- 
sponsibility by the legal operation of a judge's 
certificate; I was called upon to act, not in 
conformity to a positive law, but in compliance 
with the duty which is supposed to result from 
the nature and constitution of the executive 
office. The legislature had prescribed no forms 
to regulate my course; no certificate to inform 
my judgment; every step must be dictated by 
my own discretion, and every error of construc- 
tion or conduct would be charged on my own 
character. Hence, arose an essential difference 
in our official situations; and, I am confident, 
that on this ground alone, you will perceive a 
sufficient piotive for my considering the objec- 
tion, in point of law, to forbear the use of mil- 
itary force, till the judiciary authority has been 
tried, as well as the probable effects, in point 
of policy, which that awful appeal might pro- 
duce. For, sir, it is certain, that at the time 
of our conference, there was no satisfactory 
evidence of the incomnetency of the judicial au- 
thority of Pennsylvania to vindicate the violat- 
ed laws: I, therefore, could not, as executive 
magistrate, proceed upon a military plan; but 
actuated by the genuine spirit of co-operation, 
not by a desire to sully the dignity or to alien- 
ate the powers of the general government, I 
still hoped and expected to be able* on this, as 
on former occasions, to support the laws of the 
Union, to punish the violators of them, by an 
exertion of the civil authority of the state gov- 
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ermnent, the state judiciary and the state ofiBl- 
eers. This hope prompted the conciliatory 
course, which I determined to pursue, and 
which, so far as respects the appointment of 
commissioners, you have been pleased to incor- 
porate with Tour plan. And if, after all, the 
purposes of justice could be attained, obedience 
to the laws could be restored, and the horrors 
of a civil war could be averted by the auxiliary 
intervention of the state government, I am 
persuaded you will join me in thinking that the 
idea of placing the state in a separate and un- 
connected point of view, and the idea of mak- 
ing a transfer of the powers of the general 
government, are not sufficiently clear or cogent 
to supersede such momentous considerations. 

"Having thus, generally, explained the prin- 
ciples contained in my letter of the 5th instant, 
permit me (without adverting to the material 
change that has since occurred in the state of 
our information relatively to the riots; and 
which is calculated to produce a corresponding 
change of sentiments and conduct) to remark, 
that many of the facts that are mentioned by 
the secretary of state, m order to show that 
the judiciary authority of the Union, after a 
fair and full experiment, had proved" incompe- 
tent to enforce obedience, or to punish infrac- 
tions of the laws, were, before that communi- 
cation, totally unknown to me. But still, if it 
shall not be deemed a deviation from the re- 
striction that I have determined to impose up- 
on my correspondence, I would offer some 
doubts which in that respect occurred to my 
mind on the evidence as it appeared at the time 
of our conference. When I ■ found that the 
marshal had, without molestation, exfecuted his 
office in the county of Fayette; that he was 
never insulted or opposed, till he acted in com- 
pany with General Neville; and that the viru- 
lence of the rioters was directly manifested 
against the person and property of the latter 
gentleman, and only incidentally against the 
person of the former, I thought there was 
ground yet to suppose (and as long as it was 
reasonable, I wished to suppose) that a spirit 
of opposition to the officers employed under the 
excise law, and not a spirit of opposition to 
the officers employed in the administration of 
justice, was the immediate source of the out- 
rages which we deprecate. It is true that 
these sources ot opposition are equally reprehen- 
sible; and that their effects are alike unlawful; 
but on a question respecting the, power of the 
judiciarv authority to enforce obedience, or to 
punish infractions of the law, it seemed to be 
material to discriminate between the cases al- 
luded to, and to ascertain with precision the 
motives and the object of the rioters. Again: 
As the associate judge had not, at that time, 
issued his certificate, it was proper to scruti- 
nize, with strict attention, the nature of the ev- 
idence on which an act of government was to- 
be founded. The constitution of the Union, as 
well as of the state, had cautiously provided 
even in the ca^e of an individual, that 'no war- 
rant should issue, but upon probable cause, sup- 
ported bv oath or affirmation, and particularly 
describing the plaoe to be searched, and the 
persons or things to be seized." And a much 
higher degree of caution might reasonaJ)ly be 
exercised in a case that involved a numerous 
body of citizens in the imputation of treason, or 
felony, and required a substitution of the mil- 
itary' for the iudicial instruments of coercion. 
The only affidavits that I recollect to have ap- 
peared at the time of our conference, were 
those containing the hearsay of Col. Mentges, 
and the vague narrative of the post rider. The 
letters that had been received from a variety 
of respectable citizens, not being written under 
the sanction of an oath or affirmation, could 
not acquire the legal force and validity of evi- 
dence from a mere authentication of the sig- 
natures of the respective writers. Under such 
circumstances, doubts arose, not whether the 
means which the laws prescribe for effectuating 



their own execution, should be exerted, but 
whether the existence of a specific case, to 
which specific means of redress were appropri- 
ated by the laws, had been legally established; 
not whether the laws, the constitution, the gov- 
ernment, the principles of social order, and the 
bulwarks of private right and security should 
be sacrificed; but whether the plan proposed, 
was the best calculated to preserve those ines- 
timable blessings. And, recollecting a declara.- 
tion, which was made in your presence, 'that 
it would not be enough for a military force to 
disperse the insurgents, and to restore matters 
to the situation in which they were, two or 
three weeks before the riots were committed, 
but that the force must be continued for the 
purpose of protecting the officers of the revenue 
and securing a perfect acquiescence in the ob- 
noxious law,' I confess, sir, the motives to cau- 
tion and deliberation strike my mind with ac- 
cumulated force. I hope, however, that it will 
never seriously be contended, that a military 
force ought now to be raised with any view but" 
to suppress the rioters; or that if raised with 
that view, it ought to be employed for any oth- 
er. The dispersion of the insurgents is, indeed, 
obviously the sole object for which the act of 
congress has authorized the use of military 
force on occasions like the present; for with a 
generous and laudable precaution, it expressly 
provides that even before that force may be 
called forth, a proclamation shaJl be issued, 
commanding the insurgents to disperse, and re- 
tire peaceably to their respective abodes, with- 
in a limited time. 

"But the force of these topics I again refer 
implicitly to your decision! convinced, sir, that 
the goodness of your intentions, now, not less 
than heretofore, merits an affectionate support 
from every description of your fellow-citizens. 
For my own part, I derive a confidence from 
the heartfelt integrity of my views, the sinceri- 
ty of my professions, which renders me invul- 
nerable bv any insinuation of practising a sinis- 
ter or deceitful policy. I pretend not to in- 
fallibility in the exercise of my private judg- 
ment, or in the discharge of my public func- 
tions; but in the ardour of my attachment, and 
in the fidelity of my services to our common 
country, I feel no limitations. And your ex- 
cellency, therefore, may justly be assured, that 
in every way which the constitution of the Unit- 
ed States, and of Pennsylvania, shall authorize 
and present, or future exigencies may require, 
you will receive my most cordial aid and sup- 
port. I am with perfect respect, sir, your ex- 
cellency's most obedient humble servant, 

"Thomas Mifflin. 
"Philadelphia, August 12. 1794. 
"To the President of the United States." 
Communication from the secretary of state to 
Governor Mifflin, in answer to his of 12th Au- 
gust to the president of the Onited States: 

"Philadelphia, August 30, 1794. 
"Sir: I am directed by the president to ac- 
knowledge the receipt on the 17th of your ex- 
cellency's letter dated the 12th instant. The 
president feels with you the force of the mo- 
tives which render undesirable an extension of 
correspondence on the subject in question. But 
the case being truly one of great importance 
and delicacy, these motives must yield, in a de- 
gree, to the propriety and utility of giving pre- 
cision to every part of the transaction, and 
guarding effectually against ultimate misappre- 
hension. To this end it is deemed advisable, 
in the first place, to state some facts which ei- 
ther do not appear, or are conceived not to 
have assumed an accurate shape in your ex- 
cellency's letter. They are these: 

"(1) You were informed at the conference 
that all the information which had been receiv- 
ed had been laid before an associate justice, in 
order that he might consider and determine 
whether such a case as is contemplated by the 
second section of the act, which provides for 
calling forth the militia to execute the laws of 
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the Union, suppress insurrections, and repel in- 
vasions, had occurred; that is, whether com- 
binations existed too powerful to he suppressed 
by the ordinary course of judicial proceedings, 
or by the powers vested in the marshal by that 
act; in which ease, the president is authorized 
to call forth the militia to suppress the com- 
binations and to cause the laws to be duly exe- 
cuted. 

"(2) The idea of a preliminary proceedmg by 
vou was pointed to an eventual co-operation 
with the executive of the United States, in such 
plan as upon mature deliberation should be 
deemed advisable in conformity with the laws 
of the Union. The inquiry was particularly 
directed towai:ds the possibility of some_ pre- 
vious accessory step in relation to the militia, 
to expedite the calling them forth if an accel- 
eration should be judged expedient and proper, 
and if any delay on the score of evidence should 
attend the notification from a judge, which the 
laws make the condition of the power of the 
president to require the aid of the militia, and 
turned more especially upon the point, whether 
the law of Pennsylvania of the 22d of Septem- 
ber, 1783, was or was not still in force. The 
question emphatically was: Has the executive 
of Pennsylvania power to put the militia in 
motion, previous to a requisition from the pres- 
ident under the laws of the Union, if it shall 
be thought advisable so to do? Indeed it seems 
to be admitted by one part of your letter, that 
the preliminary measure contemplated did j;urn 
on tiiis question, and with a particular eye to 
the authority and existence of the act just men- 
tioned. 

"(3) The information contained in the papers 
read at the conference, besides the violence 
offered to the marshal while in company with 
the inspector of the revenue, established, that 
the marshal had been afterwards made prison- 
er by the insurgents, put in jeopardy of his life, 
had been obliged to obtain safety and liberty 
by a promise guaranteed by Colonel Presley 
Neville, that he would serve no other process 
on the west side of the Alleghany Mountains; 
that, in addition to this, a deputation of the in- 
surgents had gone to Pittsburg to demand of 
the marshal a surrender of the processes in his 
possession, under the intimation that it would 
satisfy the people and add to his .safety, which 
necessarily implied that he would be in danger 
of further violence without such a surrender. 
That under the influence of this menace he had 
found it necessary to seek security by taking 
secretly and in the night a circuitous route. 

"This recapitulation is not made to invalidate 
the explanation offered in your last letter of the 
view of the subject, which you assert to have 
led to the suggestions contained in your first, 
and of the sense which you wish to be received 
as that of the observations, accompanying those 
suggestions. It is intended solely to manifest, 
that it was natural for the president to regard 
your communication of the 5th instant in the 
light under which it is presented in the reply 
to it. For, having informed you that the mat- 
ter was before an associate justice, with a view 
to the law of the United States which has been 
mentioned, and having pointed what was said 
respecting a preliminary proceeding on your 
part to a call of the militia under the author- 
ity of a state law, by anticipation of a requi- 
sition from the general government, and in co- 
operation with an eventual plan to be founded 
upon the laws of the Union. It was not nat- 
ural to expect, that you would have presented 
a plan of conduct entirely on the basis of the 
state government, even to the extent of resort- 
ing to the legislature of Pennsylvania after its 
judiciary had proved incompetent, 'to prescribe 
by their wisdom and' authority the means of 
subduing the spirit of insurrection and of re- 
storing tranquility and order;' a plan which, 
being incompatible with the course marked out 
in the laws of the United States, evidently 
could not have been acceded to without a sus- 



pension, for a long and indefinite period, of the 
movements of the federal executive in pursu- 
ance of those laws. The repugnancy and in- 
compatibility of the two modes of proceeding 
at the same time cannot, it is presumed, be 
made a question. Was it extraordinary, then, 
that the plan suggested should have been un- 
expected, and that it should even have been 
thought liable to the observation of having con- 
templated Pennsylvania in a light too seftarate 
and unconnected? 

"The propriety of the remark, that 'it was im- 
possible not to think that the current of the ob- 
servations in your letter might be construed to 
imply a virtual disapprobation of that plan of 
conduct on the part of the general government, 
in the actual state of its affairs, which you ac- 
knowledged would be proper on the part of the 
government of Pennsylvania, if arrived at a 
similar stage,' must be referred to the general 
tenor and complexion of those observations, and 
to the inference they were naturally calculated 
to inculcate. If this inference was, that under 
the known circumstances of the case, the em- 
ployment of force to suppress the insurrection 
was improper, without a long train of prepara- 
tory expedients; and if, in fact, the govern- 
ment of the United States (which has not been 
controverted) was at ^at point, where it was 
admitted that the government of Pennsylvania 
being arrived,- the resort to force on its part 
would be proper — the impression which was 
made could not have been effaced by the consid- 
eration, that the forms of referring what con- 
cerned the government of the Union to the judg- 
ment of its own executive, were carefully ob- 
served. There wa&no difficulty in reconciling 
the intimation of an opinion unfavourable to a 
particular course of proceeding, with an explicit 
reference of the subject, officially speaking, to 
the judgment of the officer charged by the consti- 
tution to decide, and with a sincere recognition 
of the subjection of the individual authority of 
the state to the national jurisdiction of the 
Union. 

"The disavowal by your excellency of an in- 
tention to sanction the inference which was 
drawn, renders what has been said a mere ex- 
planation of the cause of that inference, and of 
the impression which it, at first, made. It 
would /be foreign to the object of this letter, to 
discuss the various observations which have 
been adduced, to obviate a misapprehension of 
yopr views, and to maintain the propriety of 
the course pursued in your first communication. 
It is far more pleasing to the president to un- 
derstand you in the sense you desire, and to con- 
clude, that no opinion has been indicated by you 
inconsistent with that which he has entertained 
of the state of things, and of his duty in relation 
to it. And he remarks with satisfaction the ef- 
fect which subsequent information is supposed 
calculated to produce, favouring an approxima- 
tion of sentiments. But there are a few miscel- 
laneous points, which, more effectually to pre- 
vent misconception anywhere, seem to demand a 
cursory notice. 

"You observe, that the president had already 
determined-to exercise his legal powers in draft- 
ing a competent force of the militia. At the 
point of time to which you are understood to re- 
fer, namely, that of the conference, the president 
had no legal power to call forth the militia. No 
judge had yet pronounced, that a case justifying 
the exercise of that power existed. You must be 
sensible, sir, that all idea of your calling out the 
militia by your authority was referred to a state 
of things antecedent to the lawful capacity of 
the president to do it by his own authority; 
and when he had once determined upon the 
call pursuant to his legal powers, it were ab- 
surd to have proposed to you a separate and 
unconnected call. How, too, it might be ask- 
ed, could such a determination, if it had been 
made and was known to yoii, have com- 
ported with the plan suggested in your letter, 
which presupposes that the employment of 
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force liad not already been determined upon? 
This passage of your letter is, therefore, con- 
strued to mean only, that the president had man- 
ifested an opinion predicated upon the event of 
such a notification from a judge as the law pre- 
scribes, that the nature of the case was such as 
would probably require the employment of force. 
You will, also, it is believed, recollect that he 
had not at the time finally determined upon any- 
thing, and that the conference ended with refer- 
ring the whole Subject to further consideration. 

"You say, that if you had undertaken not only 
to comply promptly with the president's requisi- 
tion, but to emboay a distinct corps for the same 
service, a useless expense would have been in- 
curred by the state, an unnecessary burthen would 
have been imposed on the citizens, and embar- 
rassment and confusion would probably have 
been introduced instead of system and co-opera- 
tion. But both were never expected. Your em- 
bodyjncr the militia independent of a reqiusition 
from the president was never thought of, except 
as a preliminary and auxiliary step. Had it taken 
place when the requisition came, the corps em- 
bodied would have been ready towards a compliance 
with it, and no one of the inconveniences suggest- 
ed could possibly liave arisen. Yoii say, in an- 
other place, that you 'was called upon to act, 
not in conformity to a positive law, but in com- 
pliance with the duty which is supposed to re- 
sult from the nature and constitution of the ex- 
ecutive office.' It is conceived that it would 
have been more correct to have said, 'you was 
called upon to be consulted whether you hiad 
power in the given case to call forth the inili- 
tia without a previous requisition from the gen- 
eral government.' The supposition that you 
might possess this power was referred to a Jaw 
of Pennsylvania, which appeared, on examina- 
tion, to have been repealed. A gentleman who 
accompanied you, thought that the power, after 
a due notification of- the incompetency of the 
judiciary, might be deduced from the nature 
and constitution of the executive office. 

"It has appeared to your excellency fit and ex- 
pedient to animadvert upon the nature of the 
evidence produced at the conference, and to ex- 
press some doubts which had occurred to your 
mind concerning it. As the laws of, the United 
States have referred the evidence in such cases 
to the judgment of a district judge or associate 
justice; and foreseeing that circumstances so 
peculiar might arise as to render rul.es relating 
to the ordinary and peaceable state of society 
inapplicable, have forborne to prescribe any; 
leaving it to the imderstanding and conscience 
of the judge, upon his responsibility, to pro- 
nounce what kind and degree of evidence should 
sufliee. The president would not sanction a dis- 
cussion of the standard or measure by which evi- 
dence in those cases ought to be governed. He 
would restrain himself by the reSection, that 
this appertains to the province of another, and 
that he might rely, as a guide, upon the decision 
which should be made by the proper organ of 
the laws for that purpose. But it may be no de- 
viation from this rule to notice to you, that the 
facts stated in the beginning of this letter, un- 
der the third head, appear to have been over- 
looked in your survey of the evidence, while they 
seem to be far from immaterial to a just esti- 
mate of it. You remark, that 'when you found 
that the marshal had, without molestation, ex- 
ecuted his office in the county of Fayette; that 
he was never insulted or opposed until he acted 
in company with General Neville; and that the 
virulence of the rioters was directly manifested 
against the person and property of the latter 
gentleman, and only incidentally against the 
person of the former; you thought there was 
ground yet to suppose that a spirit of opposition 
to the officers employed under the excise law, 
and not a spirit of opposition to the ofpcers em- 
ployed in the administration of justice, was the 
immediate source of the outrages which are de- 
precated.' It is natural to inquire how this sup- 
position could consist with the additional facts 



which appeared by the same evidence, namely, 
that the marshal, having been afterwards made 
prisoner by the rioters, had been compelled, for 
obtaining safety and liberty, to promise to exe- 
cute no more processes within the discontented 
scene; and that subsequently again to this, in 
consequence of a deputation of the rioters de- 
liberately sent to demand a surrender of the 
processes in his possession, enforced by a threat, 
he had found it necessary to seek security in 
withdrawing by a secret and circuitous route. 
Did not these circumstances unequivocally de- 
note, that officers employed in the administration 
of justice were as much objects of opposition as 
those employed in the execution of the particular 
laws, and that the rioters were at least consist- 
ent in thei.r plan? It must neeSs be that these 
facts escaped your excellency's- attention: else 
they are too material to have been omitted in 
your review of the evidence, and too conclu- 
sive not to have set aside the supposition which 
you entertained, and which seems to have had 
so great a share in your general view of the 
subject. 

"There remains only one point on which your 
excellency will be longer detained, — a point, in- 
deed, of great importance, and consequently de- 
mands serious and careful reflection. It is the 
opinion you so emphatically express, that the 
mere dispersion of the insurgents is the sole ob- 
ject for which the militia can be lawfully called 
out, or kept in service after they may have been 
called out. The president reserves to the last 
moment the consideration and decision of this 
point. But there are arguments weighing heav- 
ily against" the opinion you have expressed 
which, in the mean time, are offered to your can- 
did consideration. The constitution of the Unit- 
ed States (article 1, § S) empowers congress 'to 
provide for calling forth the militia to execute 
the laws of the Union, suppress insurrections, 
.md repel invasions,' evidently from the word- 
ing and distribution of the sentence contemplat- 
ing the execution of the laws of the Union as a 
thing distinct from the suppression of insurrec- 
tions. The act of May 2d, 1792, for carrying this 
provision of the constitution into effect, adopts 
for its title the very words of the constitution, 
being 'An act to provide for calling forth the 
militia to execute the laws of the Union, suppress 
insurrections, and repel invasions,' continuing 
the constitutional distinction. The first section 
of the act provides for the cases of invasion and 
of insurrection, confining the latter ta the case 
of insurrection against the government of a 
state. The second section provides for the case 
of the execution of the laws being obstructed by 
combinations too powerful to be suppressed by 
the ordinary course of judicial proceedings, or 
by the powers vested in the niarshals. The 
words are these: 'Whenever the laws of the 
United States shall be opposed, or the execu- 
tion thereof obstructed in any state by com- 
binations too powerful to be suppressed by the 
ordinary course of judicial proceedings, or by the 
powers vested in the marshals by this act, the 
same being notified to the president of the Unit- 
ed States by an associate justice or the district 
judge, it shall be lawful for the president of the 
United States to call forth the militia of such 
state to suppress such combinations, and to 
cause the laws to be duly executed.' Then fol- 
lows a provision for calling forth the militia of 
other states. The terms of this section appear to 
contemplate and describe something that may 
be less than insurrection. 'The combinations' 
mentioned may, indeed, amount to insurrections, 
but it is conceivable that they may stop at asso- 
ciations not to comply with the law, supported 
by riots, assassinations and murders, and by a 
general spirit in a part of the community which 
may baffle the ordinary judiciary means with no 
other aid than the posse eomitatus, and may 
even require the stationing of military force for 
a time to awe the spirit of riot, and countenance 
the magistrates and officers in the execution of 
their duty. And the objects for which the mili- 
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tia are to be called a±e expressly, not only to 
suppress these combinations (whether amount- 
ing to insurre.etions or not), but to cause the laws 
to be duly executed. 

"It is, therefore, plainly contrary to the man- 
ifest general intent of the constitution, and of 
this act, and to the positive and express terms 
of the 2d section of the act, to say that the mili- 
tia called forth are not to be continued in service 
for the purpose of causing the laws to be duly 
executed, and, of course, until they are so ex- 
ecuted. What is the main and ultimate ob- 
ject of calling forth the militia? 'To cause the 
laws to be duly executed.' Which are the laws 
to be executed? Those which are opposed and 
obstructed in their execution by the combinations 
described in the present case, tie laws layinjj du- 
ties upon spirits distilled within the United 
States, and upon stills, and, incidentally, those 
which uphold the judiciary functions. When are 
the laws executed? Clearly when the opposition 
is subdued; when penalties for disobedience can 
be enforced; when a compliance is effectuated. 
Would the mere dispersion of insurgents, and 
their retiring to their respective homes, do 
this? Would it satisfy either member of the 
provision, the suppression of the combinations, 
or the execution of tlie laws? Might not the 
former notwithstanding the dispersion, continue 
in full rigour, ready at any moment to break out 
into new acts of resistance to the laws? Are 
the militia to be kept perpetually marching and 
countermarching towards the insurgents while 
they are embodied, and from them when they 
have separated and retired? Suppose the insur- 
gents hardy enough to wait the experiment of a 
battle, are vanquished, and then disperse and 
. retire home: are the militia immediately to re- 
tire also, to give them an opportunity to reassem- 
ble, recruit, and prepare for another battle? 
And is this to go on and be repeated without 
limit? Such a construction of the law, if true, 
were certainly a verj' iinfortunate one, rendering 
its provisions essentially nugatory, and leading 
to endless expense and as endless disappoint- 
ment. It could hardly be advisable to vex the 
militia by marching them to a distant point 
where they might scarcely be arrived before it 
would be legally necessary for them to retiim, 
not in consequence of having effected their ob- 
ject, of having 'caused the laws to be- execut- 
ed,' but in consequence of the mere stratagem 
of a deceitful dispersion and retiring. Thus far 
the spirit as well as the positive letter of the 
law, combats the construction which you have 
adopted. It remains to see if there be any other 
part of it which compels to a renunciation both 
of the letter and spirit of the antecedent pro- 
visions. The part which seems to be relied upon 
for tliis effect is the third section, which, by 
way of proviso, enjoins, 'that whenever it may 
be necessary, in the judgment of the presidenl^ 
to use tlie military force by that act directed to 
be called forth, he sh.ill forthwith, and previous 
thereto, by proclamation, command the insur- 
gents to disperse, and retire peaceably to their 
respective abodes within a limited time.' But, 
does this affirm, does it even necessarily imply, 
that the militia, after the dispersion and retir- 
ing, are not to be used for the purpose for which 
they are authorized to be called forth; that is, 
'to cause the laws to be duly executed,' to 
countenance by their presence, and in case of 
further resistance to protect and support by 
their strength, the respective civil officers in the 
execution of their several duties, whether for 
bringing delinquents to punishment, or other- 
wise for giving effect to the laws? May not the 
injunction of this section be regarded as a mere- 
ly humane and prudent precaution, to distin- 
guish previous to the actual application of force 
a hasty tumult from a deliberate insurrection; 
to give an opportunity for those who may be ac- 
cidentally or inadvertently mingled in a tumult 
or disorderly rising, to separate and witidraw 
from those who are designedly and deliberately 
actors? to prevent, if possible, bloodshed in a con- 



flict of arms, and if this cannot be done, to ren- 
der the necessity of it palpable by a premoni- 
tion to the insurgents to disperse and go home? 
And are not all tiiese objects compatible with 
the further employment of the militia for the 
ulterior purpose of causing the laws to be ex- 
ecuted, in the way which has been mentioned? 
If they present a rational end for the proviso, 
without defeating the main design of the ante- 
cedent provision, it is clear they ought to limit 
the sense of. the former, and exclude a construc- 
tion which must make the principal provision 
nugatory. Do not the rules of law and reason 
unite in declaring that the different parts of a 
statute shall be so construed as if possible to 
copsist with each other; that a proviso ought 
not to be understood, or allowed to operate, in a 
sense tending to defeat the principal clause; and 
that an implication (if, indeed, there be any 
such implication as is supposed in the present 
ease) ought not to overrule an express provision, 
especially at the sacrifice of the manifest gen- 
eral intent of a law, which, in the present case, 
undoubtedly is, that the militia shall be called 
forth 'to cause the laws to be duly executed?' 

"Though not very material to the merit of the 
argument, it may be remarked, that the pro- 
viso which forms the third section contemplates 
merely the case of insurrection. If the com- 
binations described in the second section may 
be less than insurrection, then the proviso is 
not commensurate with the whole case con- 
tained in the second section, which would be an 
additional circumstance to prove that it can- 
not work an effect which shall be a substitute 
for the main purpose of the first section. I 
have the honour to be, with perfect respect, sir, 
your excellency's most obedient servant, 

*'Edm. Randolph. 

"(True copy. Geo. Taylor, Jun.)" 

Mr. Randolph's personal opinion, however, was 
adverse to calling out the militia, differing in 
this respect from the president and the rest of 
the cabinet; and the following letter was ad- 
dressed by him to the president immediately aft- 
er the conference with Governor Mifflin. 

Edmund Randolph to the president: 

"Philadelphia, 5th August, 1794. 

"Sir: The late events in the neighbourhood 
of Pittsburg appeared, on the first intelligence 
of them, to be extensive in their relations.. But 
subsequent reflection, and the conference with 
the governor of Pennsylvania, have multiplied 
them in my mind tenfold. Indeed, -sir, the mo- 
ment is big with a crisis which would convulse 
the eldest government, and if it should burst on 
ours its extent and dominion can be but faintly 
conjectured. At our first consultation, in your 
presence, the indignation which we all felt, at 
the outrages committed, created a desire that 
the information received should be laid before 
an associate justice, or the district judge: to be 
considered under the act of May 2, 1792. This 
step was urged by the necessity of understand- 
ing, without delay, all the means vested in the 
president for suppressing the progress of the 
mischief. A caution, however, was prescribed 
to the attorney general, who submitted the doc- 
uments to the judge, not to express the most 
distant wish of the president that the certificate 
should be granted. The certificate has been 
granted, and although the testimony is not, in 
my judgment, yet in suSident legal form to be- 
come the groundwork of such an act, and a 
judge ought not a. priori to decide that the mar- 
shal is incompetent to suppress the combinations 
by the posse comitatus, yet the certificate, if it 
be minute enough, is conclusive, that, 'in the 
counties of Washington and Alleghany, in Penn- 
sylvania, laws of the United States are opposed, 
and the- execution thereof obstructed by com- 
binations too powerful to be suppressed by the 
ordinary course of judicial proceedings, or by 
the powers vested in the marshal of that dis- 
trict.' But the certificate specifies no particular 
law which has been opposed. This defect I re- 
marked to Judge Wilson, from whom the cer- 
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tificate came, and observed, that the design of 
the law being that a jndge should point out to 
the esecu ve, where the judiciary stood in need 
of military aid, it was frustrated if military 
force should be applied to laws which the judge 
might not contemplate. He did not yield to my 
reasoning, and therefore I presume that the ob- 
jection will not be received against the validity 
of the certificate. 

"Upon the supposition of its being valid, a 
power arises to the president to call forth the 
militia of Pennsylvania, and eventually the 
militia of other states which may be convenient. 
But as the law does not compel the president 
to array the militia in consequence of the cer- 
tificate, and renders it lawful only for him so to 
do; the grand inquiry is, whether it be expedi- 
ent to exercise this power at this time. On many 
occasions have I contended that, whensoever 
military coercion is to be resorted to in support 
of law, the militia are the true, proper and only 
instruments which ought to be employed. But 
a calm survey of the situation of the United 
States has presented these dangers and these 
objections, and banishes every idea of calling 
them into immediate action: (1) A radical and 
universal dissatisfaction with the exercise per- 
vades the four transmontane counties of Penn- 
sylvania, having more than sixty-three thousand 
souls in the whole, and more than fifteen thou- 
sand white males above the age of sixteen. The 
counties on the eastern side of the mountains, 
and some other populous counties, are infected 
by similar prejudices, inferior in degree, and dor- 
mant, but not extinguished. (2) Several coun- 
ties in Virginia, having a strong militia, partic- 
ipate in these feelings. (3) The insurgents 
themselves numerous, are more closely united 
by like dangers, with friends and kindred scat- 
tered abroad in different places, who will enter 
into all the apprehensions, and combine in all 
the precautions of safety adopted by them. (4) 
As soon, too, as any event of eclat shall occur, 
around which persons discontented on other 
principles, whether of aversion to the govern- 
ment or disgust with any measures of the ad- 
ministration, may rally, they will make a com- 
mon cause. (5) The governor of Pennsylvania 
has declared his opinion to be, that the militda 
which can be drawn forth will be unequal to the 
task. (6) If the militia of other states are to be 
called forth, it is not a decided thing that many 
of them may not refuse. And if they comply, is 
nothing to be apprehended from a strong ce- 
ment growing between all the militia of Penn- 
sylvania, when they perceive that another mili- 
lia is to be introduced into the bosom of their 
coimtry? The experiment is at least untried. 
(7) The expense of a military expedition will be 
very great; and with a devouring Indian war, 
the commencement of a navy, the sum to be ex- 
pended for obtaining a peace with Algiers, tlie 
destruction of our mercantile capital by British 
depredations, the uncertainty of war or peace 
witli Great Britain, the impatience of the peo-, 
pie under increased taxes, the punctual support 
of our credit; it behoves those who manage our 
fiscal matters to be sure of their pecuniary re- 
sources, when so great a field of new and unex- 
pected expense is to be opened. (8) Is there any 
appropriation of money which can be immedi- 
ately devoted to this use? If not, how can mon- 
ey be drawn? It is said that appropriations are 
to the war department generally, but it may de- 
serve inquiry whether they were not made upon 
particular statements of a kind of service essen- 
tially distinct from the one proposed. (9) If 
the intelligence of the overtures of the British 
to the western counties be true, and the in- 
habitants should be driven to accept their aid, 
the supplies of the western army, the- western 
army itself may be destroyed; the reunion of 
that country to the United States will be im- 
practicable: and we must be engaged in a Brit- 
ish war. If the intelligence be probable only, 
how difficult will it be to reconcile the world to 
believe that we have been consistent in our con- 



duct; when, after running the hazard of mortal- 
ly offending the French by the punctilious observ- 
ance of neutrality; after deprecating the 
wrath of the English by every possible act of 
government; after the request of the suspension 
of the settlement at Presque Isle, which has in 
some measure been founded on the possibility of 
Great Britain being roused to arms by it; we 
pursue measures which threaten colfision with 
Great Britain and which are mixed with the 
blood of our fellow-citizens! (10) If miscar- 
riage should befal the United States in the be- 
ginning, what may not be the consequence? 
And if this should not happen, is it possible to 
foresee what may be the effect of ten, twenty, 
or thirty thonsand of our citizens being drawn 
into the field against as many more? There is 
another enemy in the heart of the southern 
states who would not sleep with such an oppor- 
tunity of advantage. (11) It is a fact well 
known that the parties in the United States are 
highly infiamed against eadi other; and that 
there is but one character which keeps both in 
awe. As soon as the sword shall be drawn, 
who will be able to restrain them? 

"On this subject the souls of some good men 
bleed: they have often asked themselves why 
they are always so jealous of military power, 
whenever it has been proposed to be exercised 
under the form of a succour to the civil au- 
thority? How has it happened that with a 
temper not addicted to suspicion, nor unfriendly 
to those who propose military force, they do not 
court the shining reputation which is acquired 
by being always ready for strong measures? 
This is the reason: that they are confident that 
they know the ultimate sense of the people; 
that the will of the people must force its way 
in the government; that, notwithstanding the 
indignation which may be raised against the in- 
surgents, yet if measures unnecessarily harsh, 
disproportionably harsh, and without a previou.<j 
trial of everything which law or the spirit of 
conciliation can do, be executed, that indigna- 
tion will give way and the people will be 
estranged from the administration which made 
the experiment. There is a second reason: one 
motive assigned in argument, for calling forth 
the militia, has been, that a government can nev- 
.er be said to be established until some signal dis- 
play has manifested its power of military coer- 
cion. This maxim, if indulged, would heap- 
curses upon the government. The strength of a 
government is the affection of the people; and 
while that is maintained, every invader, every 
insurgent, will as certainly count upon the fear 
of its strength as if it had with one army of 
citizens mown down another. Let lie parties 
in the United States be ever kindled into action, 
sentiments like these will produce a flame which 
will not terminate in a common revolution. 
Knowing, sir. as I do, the motives which govern 
you in office, 1 was certain that you would be 
anxious to mitigate, as far as you thought it 
practicable, the military course which has been 
recommended. You have accordingly suspend- 
ed the force of the preceding observations, by de- 
termining not to call forth the militia imme- 
diately to action, and to send commissioners who 
may explain and adjust, if possible, the present 
discontents. 

"The next question then is, whether the mili- 
tia shall be directed to hold themselves in readi- 
ness, or shall not be summoned at all? It has 
been supposed by some gentlemen that when 
reconcifiation is offered with one hand, terror 
should be borne in the other, and that a full 
amnesty and oblivion shall not be granted un- 
less the excise laws be complied with in the 
fullest manner. With a language such as this 
the overtures of peace will be considered delu- 
sive by the insurgents and the most of the 
world. It will be said and believed that the 
design of sending commissioners was only to 
gloss over hostility, to endeavour to divide, tn 
sound the strength of the insurgents, to discov- 
er the most culpable persons to be marked out 
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for punishment, to temporize until congress can 
be prevailed upon to order further force, or the 
western army may be at leisure from the sav- 
ages to be turned upon the insurgents, and 
many othef suspicions will be entertained *hich 
cannot be here enumerated. When congress 
talked of some high-handed steps against Great 
Brithin, they were disapproved as counteracting 
Mr. Jay's mission, because it could not be ex- 
pected she would be dragooned. Human im- 
ture will, to a certain point, show itself to be the 
same, even among the Alleghany Mountains. 
The mission will, I fear, fail; though it would 
be to me the most grateful occurrence in life %q 
find my prediction falsified. If it does fail, and 
in consequence of the disappointment, the mili- 
tia should be required to act, then will return 
that fatal train of events, which I have stated 
above, to be suspended for the present. What 
would be tJie inconvenience of delay? The re- 
sult of the mission would be known in four 
weeks, and the president would be master of 
his measures without any previous commitment. 
i''our weeks could not render the insurgents 
more formidable; that space of time might ren- 
der them less so, by affording room for reflection; 
and the government will have a sufficient sea- 
son remaining to action. TJntil every peaceable 
attempt shaU be exhausted, it is not clear to me 
that as soon as the call is made, and the proc- 
lamation issued, the militia may not enter into 
some combination, which will satisfy the - in- 
surgents that they need fear nothing from 
them, and spread those combinations among the 
militia. 

"My opinion, therefore, is that the commis- 
sioners will be furnished with enough on the 
score of terror, when they announce that the 
president is in possession of the certificate of 
Sie judge. It will confirm the humanity of the 
mission; and, notwithstanding some men might 
pay encomiums on decision, vigour of nerves, 
&c. &c., if the militia were summoned to be 
held in readiness, the majority would conceive 
the merit of tiie mission incomplete if this were 
to be done. It will not, however, be supposed 
that I mean that these outrages are to pass with- 
out animadversion. No, sir. That the author- 
ity of government is to be maintained is not less 
my position than that of others. But I prefer 
the accomplishment of this by every experiment 
of moderation in the first instance. The steps, 
therefore, which I would recommend are: (1) 
A serious proclamation, stating the mischief, de- 
claring the power possessed by the executive, 
and announcing that it is withheld from motives 
of humanity and a wish for conciliation. (2) 
Commissioners, properly instructed to the same 
objects. (3) If they fail in their mission, let 
the offenders be prosecuted according to law. 
(4) If the judiciary authority is, after this, 
withstood, let the militia be called out. 

"These appear to me to be the only means for 
producing unanimity in the people; and without 
their xmanimity government may be mortified 
and defeated. If the president shall determine 
to operate with the militia, it will be necessary 
to submit some animadversions upon the inter- 
pretation of the law. For it ought closely to be 
considered, whether, if the combinations should 
disperse, the execution of processes is not to be 
left to the marshal and his posse. But these will 
be deferred until orders shall be discussed for 
the militia to march. I have the honour, sir, to 
be, with the highest respect and sincerest at- 
tachment, your most obedient servant, 

"Edmund Randolph." 
As the text shows, however, Gen. Washing- 
ton, concurring with the majority of his cabinet, 
determined at once to put the militia in motion. 
The objects of the expedition cannot be better 
stated than in tSe language of the instructions 
from the secretary of the treasury to Governor 

"Bedford, 20th October, 1794. 
"Sir: I have it in special instruction from the 
president of the "Gnited States, now at this 
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place, to convey to you on this behalf, the fol- 
lowing instructions for the general direction of 
your conduct, in the command of the militia 
army, with which you are charged. The ©In- 
jects for which the militia have been called 
forth, are: (1) To suppress the combinations 
which exist in some of the western counties^ of 
Pennsylvania, in opposition to the laws, laying 
duties upon spirits distilled within the United 
States, and -upon stills. (2) To cause the laws 
to be executed. These objects are to be effect- ■ 
ed in two ways: (1) By military force. (2) By 
judiciary process and other civil proceedings. 
The objects of the military force are twofold: 
(1) To overcome any armed opposition which 
may exist. (2) To countenance .and support 
the civil officers in the means of executing the 
laws. 

"With a view to the first of these two objects, 
you will proceed as speedily as may be, with 
,the army under your command, into the in- 
surgent counties, to attack, and as far as shall 
be in your power subdue all persons whom you 
may find in arms, in opposition to the laws 
above mentioned. You will march your army 
in two columns, from the places where they are 
now assembled, by the most convenient routes, 
having regard to the nature of the roads, the 
convenience of supply, and the facility of co- 
operation and union; and bearing in mind that 
you ought to act until the contrary shall be 
fully developed, on the general principle of hav- 
ing to contend with the whole force of the 
counties of Fayette, Westmoreland, Washing- 
ton and Alleghany, and of that part of Bedford 
which lies westward of the town of Bedford, 
and that you are to put as little as possible to 
hazard. The approximation, therefore, of your 
columns is to be sought, and the subdivision 
of them, so as to place the parts out of mutual 
supporting distance, to be avoided, as far as 
local circumstances wiU permit. Parkinson's 
Ferry appears to be a proper point, towards 
which to direct the march of the columns for 
the purpose of ulterior measures. When, ar- 
rived within the insurgent country, if an armed 
opposition appear, it may be proper to publish 
a proclamation, inviting all good citizens, 
friends of the constitution and laws, to join the 
standard of the United States. If no armed 
opposition exist, it may still be proper to pub- 
lish a proclamation, exhorting to a peaceable 
and dutiful demeanour, and giving assui-ances 
of performing with good faith and liberality, 
whatsoever may have been promised by the 
commissioners to those who have complied 
with tiie conditions prescribed by them, and 
who have not forfeited their title by subse- 
quent misconduct. Of those persons in arms, 
if any, whom you may make prisoners; lead- 
ers, including all persons in command, are to be 
delivered to the civil magistrate; the rest to- 
be disarmed, admonished and sent home, . (ex- 
cept such as may have been particularly vio- 
lent,, and also influential,) -causing their own 
recognizances for their good behaviour to be 
taken, in the cases in which it may be deemed 
expedient. 

"With a view to the second point, namely, 
the countenance and support of the civil offi- 
cers in the execution of their respective duties; 
for bringing offenders and delinquents to jus- 
tice; for seizing the stills of delinquent dis- 
tillers, as far as the same shall be deemed eligi- 
ble by tiie supervisor of the revenue or chief 
officer of inspection: and also for conveying 
to places of safe custody such persons who may 
be apprehended and not admitted to bail. The 
objects of judiciary process and other civil pro- 
ceedings will be: (1) To bring offenders to jus- 
tice. (2) To enforce penalties on delinquent 
distillers by suit. (3) To enforce the penalty 
of forfeiture on the same persons by the seizure 
of their stills and spirits. The better to effect 
these purposes, the judge of the district, Rich- 
ard Peters, Esquire, and the attorney of the 
district, William Rawle, Esquire, accompany 
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the army. Xou are aware that the judge can- 
not be controlled in his fimctions. But I count 
on his disposition to co-operate in such a gen- 
eral plan as shall appear to you consistent 
with the policy of the ease. But your method 
of giTing a direction to legal proceedings, ac- 
cording to your general plan, will be by instruc- 
tion to the district attorney. He ought particu- 
larly to be instructed, (with due regard to time 
and circumstances). First. To procure to be 
arrested all influential actors in riots and un- 
lawful assemblies, relating to the insurrection, 
a,nd combinations to resist the laws; or having 
for object to abet that insurrection and those 
combinations; and who shall not have com- 
plied with the terms offered by the commission- 
ers, or manifested their repentance in some 
other way, which you may deem satisfactory. 
Secondly. To cause process to issue for en- 
forcing penalties on delinquent distillers. 
Third. To cause offenders who may be arrested, 
to be conveyed to jails, where there will be 
no danger of rescue; those for misdemeanour, 
to the jails of New York and Lancaster; those 
lor capital offences, to the jail of Philadelphia, 
as more secure than the others. Fourth. To 
prosecute indictable offences in the courts of 
the United States; those for penalties on de- 
linquents, under the laws before mentioned, in 
the courts of Pennsylvania. As a guide in the 
ease, the district attorney has with him a list 
of the persons who have availed themselves 
■of "Uie offers of the commissioners, on the day 
appointed. The seizure of stills is of the prov- 
ince of the supervisor and other officers of in- 
spection. It is difficult to chalk out a precise 
line concerning it. There are opposite consid-. 
erations, which will require to be nicely bal- 
anced, and which must be judged of by those 
officers on the spot. It may be found useful 
to confine the seizure of stills of the most lead- 
ing and refractory distiUers. It may be advisa- 
ble to extend them far in the most refractory 
county. 

"When the insurrection is subdued, and the 
requisite means have been put in execution 
to secure obedience to the laws, so as to render 
it proper for the army to retire, (an event which 
you will accelerate as much as shall be con- 
sistent with the object,) you will endeavour to 
make an arrangement for detaching such a 
force as you may deem adequate, to be station- 
ed within the disaffected country, in such man- 
ner as best to afford protection to well disposed 
citizens, and to the officers of the revenue, and 
to repress by their presence the spirit of riot 
-and opposition to the laws. But, before you 
withdraw the army, you will promise, on be- 
half of the president, a general pardon to all 
such as shall not have been arrested with such 
exceptions as you shall deem proper. The 
promise must be so guarded as not to affect pe- 
■cuniary claims under the revenue laws. In this 
measure, it is advisable, there should be co- 
operation with the governor of Pennsylvania. 
On the return of the army, you will adopt some 
convenient and certain arrangements for re- 
storing to the public magazines the arms, ac- 
coutrements, military stores, tents and other 
-articles of camp equipage, and entrenching 
tools, which have been furnished and shall not 
have been consumed or lost. You are to exert 
yourself by all possible means, to preserve dis- 
cipline among the troops, particularly a scru- 
pulous regard to the rights of persons and prop- 
•erty, and a respect for the authority of the 
civil magistrates, taking especial care to in- 
culcate, and cause to be observed this prin- 
ciple, that the duties of the army are con- 
fined to the attacking and subduing of armed 
•opponents of the laws, and to the supporting 
and aiding of the civil officers in the execution 
of their functions. It has been settled that the 
governor of Pennsylvania will be second, the 
governor of New Jersey third, in command; 
and that the troops of the several states in 
line, on the march and upon detachment, are 



to be posted according to the rule which pre- 
vailed in the army during the late war, namely, 
in moving towards the seaboard, the most south- 
ern troops will take the right; in moving west- 
ward, the most northern will take the right. 
These general instructions, however, are to 
be considered as liable to such alterations and 
deviations in the detail, as from local and other 
causes may be found necessary, the better to 
effect the main object upon the general prin- 
ciples which have been indicated. With great 
respect, I have the honour to be, sir, your 
obedient servant, 

"(Signed) Alexander Hamilton," 
"ITruly copied from the original. B. Dan- 
dridge. Secretary to the President of the Unit- 
ed States," 

NOTE 8. The proceedings adopted by the 
fetate of Pennsylvania, appear by the following 
report of Mr. Dallas, then secretary of the com- 
monwealth, made to the legislature which con- 
vened after the quelling of the insurrection: 

"In compliance with the request of the com- 
mittee 'appointed to inquire into the causes of 
the militia not turning out promptly on the late 
requisition of the president of the United 
States, to suppress an insurrection in the west- 
ern counties of this state,' the secretary of the 
commonwealth has the honour to furnish cop- 
ies of all official papers and documents relative 
to the expedition, and in explanation thereof, 
he respectfully reports, that from time to time, 
as the intelligence of the rise and progress of 
the riots in the county of Alleghany was re- 
ceived, the subject was contemplated by the 
governor in all the aspects which its nature 
and importance could present: (1) He viewed 
it as immediately requiring the animadversions 
of the judicial power; (2) as affecting the rights 
and jurisdictions of the federal government; 
(3) as claiming a prudent interposition of 'the 
executive authority, for averting the evils of a 
civil war; (4) as involving the interesting ques- 
tion, whether our existing militia system was 
competent to enforce obedience to the laws; 
and (5) as eventually creating a necessity for 
the personal exertions of the executive magis- 
trate, lest the commonwealth should suffer an 
irreparable injury, 

"1. That, accordingly, to stimulate the public 
officers to an exemplary discharge of their du- 
ty, the governor directed a circular letter, dat- 
ed the 25th day of July, 1794, (the day succeed- 
ing the receipt of the intelligence of the riots,) 
to be addressed to the president and judges of 
the courts of common pleas; to every justice 
of the peace; to all the sheriffs; and, -to each 
brigade inspector of the four western counties. 
This letter, having stated the daring and cruel 
outrage that had been committed in the coun- 
ty of Alleghany by a lawless body of armed 
men, 'requests, in the most earnest manner, 
that those to whom it was addressed would ex- 
ert all their influence and authority to suppress, 
within their jurisdiction, so pernicious and un- 
warrantable a spirit — that they would ascer- 
tain, with all possible dispatch, the circumstan- 
ces of the offence — and that they would pursue, 
with the utmost vigilance, the lawful steps for 
bringing the offenders to justice.' It declared 
that every honest citizen must feel himself per- 
sonally mortified at the conduct of the rioters, 
which (particularly if it passed with impunity) 
was calculated to fix an indelible stigma on 
the honour and reputation of the state; and 
it assured all the public officers of the govern- 
or's warmest support and approbatioja in the 
prosecution of every lawful measure which 
their better knowledge of the facts and of other 
local circumstances might suggest on the oc- 
casion. Presuming, from the state of intelli- 
gence at that time, that a draft from the mili- 
tia might readily be made and woiild be suffi- 
cient to overawe the riotous disposition of the 
malcontents, in pursuance of the governor's in- 
structions a letter of the same date was also 
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written to Major-General Gibson deelaring a 
disposition 'to employ all the energy of the gov- 
emment to bring the offenders to an early and 
exemplary justice,' and intimating that 'if the 
civil authority can be supported by the assist- 
ance of the militia, the exercise of General Gib- 
son's discretion for that purpose, upon the re- 
quest of the magistrates, must be highly agree- 
able to the governor.' The attorney-general 
was likewise desired 'to ascertain, with legal 
formality, the circumstances of the offence and 
the names of the offenders, as the governor 
would be anxious to enforce every instrument 
that could be employed effectually, to subdue 
the lawless spirit of the rioters and to bring 
them to punishment.' 

"2. That the riots having been committed in 
the course of a lawless opposition to the execu- 
tion of certain acts of congress, were not only 
deemed offences against the state, but also 
against the Union. Hence a conference be- 
tween the president and the governor was 
thought advisable, in order to avoid a collision 
of jurisdiction, and to settle the general prin- 
ciples and form of proceeding as far as the 
state was concerned. That conference gave 
rise to the correspondence which was laid be- 
fore the legislature at the opening of the last 
session, and from which it appears that the 
governor's conduct was influenced by the fol- 
lowing considerations: First. In regard to his 
character as an executive magistrate, no posi- 
tive law existed under the authority of the 
state, defining the exigency that would juStL^ 
an appeal from the judicial to the military pow- 
er, or regulating and prescribing the evidence 
that should prove the occurrence of that exigeu' 
cy. Whatever, therefore, might eventually be 
the obligation resulting from the constitutional 
injunction to 'take care that the laws be faith- 

■ fully executed.' it was thought that not only 
the non-execution of the laws and the incompe- 
tency of the courts of justice to punish offend- 
ers, should first be authoritatively declared by 
the judicial magistrates, but that the act of 
interjjosiug the aid of the military power should 
likewise be founded upon their requisition. At 
the time of the conference alluded to, the judi- 
cial magistrates of Pennsylvania had not made 
any such authoritative declaration and requisi- 
tion; the governor, therefore, did not then tliink 
it justifiable, UT>on principle, to sanction the in- 
terposition of the militia in any other manner 
than that suggested in the above-meiltioned let- 
ter to General Gibson; and a variety of argu- 
ments, in point of policy and conveniency, oc- 
curred to fortify his opinion. But the deter- 
mination of the general government to pursue 

- the most vigorous measures for suppressing the 
insurrection and punishing the insurgents, seem- 
ed to preclude the state government from any 
choice upon the subject The constitution of 
the United States imposes upon the president 
(as the constitution of the state imposes upon 
the governor; the same general trust to 'take 
care that the laws be faithfully executed;' and 
an act of congress has defined the exigency thut 
would justify an appeal from the judicial to 
the military power of the Union, as well as the 
evidence to prove the occurrence of that exi- 
gency. When, therefore, a judicial magistrate 
of the general government had declared the in- 
competency of the officers of justice to execute 
the laws, and the president had declared his 
determination to enforce obedience by the aid 
of the military power, it was thought that the 
governor, paying a reasonable attention to a 
systematic and efficient course of proceeding, 
ought to 'forbear issuing any order for an im- 
mediate, a separate and an unconnected call of 
the militia. But, second, in regard to his char- 
acter as an office', responsible, in certain cases, 
to the federal government, it was observed that 
all the purposes of dispatch and energy would 
as readily be attained by obeying the call of the 

president, as by actinpr upon the governor's orig- 
inal authority. Hence, a full and unequivocal 



assurance was given that whatever requisition 
the president might make, whatever duty he 
might impose, in pursuance of his constitution- 
al and legal powers, would, on the part of the 
governor, be promptly undertaken and faith- 
fully discharged. 

"3. That, with a view to the reputation and 
stability of the republican system, as well as 
from a consideration of the actual state of our 
foreign and domestic affairs, it was thought 
exjjedient not only to try the full effect of ju- 
dicial animadversion, -but likewise to make a 
solemn and liberal appeal to the good sense 
and virtue of the people before the hazard of a 
civil war should be encountered. On the part 
of the state, therefore (and a similar measure 
was adopted on the part of the general govern- 
ment), commissiQiiers were appointed for the 
purpose of addressing the inhabitants of the 
western counties in general, and especially 
those who had been engaged in the riots, upon 
the lawless nature and dangerous tendency of 
such proceedings. The commissioners were in- 
structed, particularly, 'to exert themselves in 
developing the folly of a riotous opposition to 
those governments and laws which were made 
by the spontaneous authority of the people, and 
which, by the same legitimate authority, may, 
in a peaceable and orderly course, be amended 
or repealed — in .explaining how incompatible it 
is with the principles of a republican govern- 
ment, how dangerous it is in point of precedent, 
that a minority should attempt to control the 
majority, or a part undertake to prescribe to 
the whole; in demonstrating the painful but 
indispensable obligation imposed upon the offi- 
cers of the government, to employ the -public 
force for the purpose of subduing and punish- 
ing the offenders, and in exhorting the deluded 
rioters to return to that duty, a longer devia- 
tion from which must be destructive of their 
happiness, as well as injurious to the reputa- 
tion and prosperity of their country.' The com- 
missioners were earnestly requested to promote 
the views of the general government, on the 
same occasion, and, should their exertions pro- 
duce a satisfactory assurance of future submis- 
sion to the laws, they were authorized, as far as 
the state of Pennsylvania was concerned, 'to 
promise an act of pai-don and oblivion for the 
past.' To obtain, likewise, the aid of the leg- 
islative wisdom and authority on this emer- 
gency, as well for devising the means of con- 
ciliation, as for strengthening, in the last resort, 
the instruments of coercion, the government 
summoned an extraordinary meeting of the gen- 
eral assembly. 

"4. That as the accounts from the scene of 
insixrrection soon evinced the incompetency of 
the judicial power to execute its functions, and 
it was necessary to prepare, at all evente, to 
maintain the authority of government, the pres- 
ident, while the commissioners were employed 
in their pacific missiouj issued his requisition, 
dated the 7th (but received on the 8th) of Au- 
gust, 1794, 'for organizing and holding in readi- 
ness to march at a moment's warning, a corps 
of the militia of Pennsylvania, amounting to 
5,200 commissioned officers, non-commissioned 
officers and privates.' Accordingly, on the 8th 
of August, as soon as the plan for organizing 
the corps could be formed, the governor, in con- 
formity to the mode prescribed by law, trans- 
mitted his general orders to the adjutant-gen- 
eral, 'for calling into actual service, and hold- 
ing in readiness- to march at a moment's warn- 
ing, the part of the militia specified in the "roll, 
which designated the quota of the several coun- 
ties, by the classes most convenient to the citi- 
zens, and best adapted to a prompt compliance 
with the president's requisition, the part so 
called not exceeding four classes of the militia 
of the respective brigades,* agreeably to the re- 
strictions contained in the seventeenth section 
of the militia act. These general orders were 
immediately transmitted by express to the re- 
spective^ brigade inspectors. The period limit- 
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■ed by the president's proclamation, for the dis- 
persion of the insurgents, expiring on the 1st 
of September, the governor repeatedly express- 
ed the greatest solicitxiae that the corps, thus 
directed to be drafted and organized, should be 
in readiness to march on that day: and, in pur- 
suance of his instructions, the adjutant-general 
addressed anothc?" circular letter to the brigade 
inspectors, dated the 27th of August, in which 
thev were entreated to make an immediate re- 
port of the progress that had been made in ex- 
ecuting the preceding general orders. This op- 
portunity was likewise taken to convey the gov- 
ernor's ideas of the importance of the service 
to the brigade inspectors, and the militia in 
general; for it was represented to them that 
'the eyes of their fellow citizens throughout the 
Union, as well as in Pennsylvania, were fixed 
upon their conduct: that they must be sensible, 
therefore, that the slightest appearance of a 
want of zeal, or energy, to embark in support 
of the violated authority of the laws, would 
produce that reproach and disgrace which it 
was the duty of the public officers if possible 
to prevent,— and which it would be their mis- 
fortune, more than any other part of the com- 
munity, to encounter,— and that the occasion 
was interesting to every man who felt his obli- 
gations to society and was desirous to preserve 
from the fury of anarchy, as w.ell as from the 
encroachments of despotism, the independence 
of a freeman-' The 1st of September ' having 
arrived, the recent intelligence from the com- 
missioners placed the success of conciliatory 
measures in a very doubtful point of view. 
The want of information, respecting the prog- 
gress which had been made in preparing the 
militia to march, became, therefore, more and 
more painful; and the receipts of the follow- 
ing returns seemed to extinguish every hope 
of seasonably complying with the president's 
.requisition, by means of the ordinary process' 
of the law. First. The inspector of the city of 
Philadelphia brigade, almost daily, called at 
the secretary's office, with representations of 
the embarrassment which he experienced in 
complving with the requisition, and repeatedly 
expressed his doubt of success, in consequence 
of the defects in the existing militia law. Sec- 
ond. A return was received from the county 
of Philadelphia, dated the 29th day of August, 
1794, stating inconveniences in comnlying with 
the requisition on account of the effects of the 
exoneration laws formerly passed, and a gen- 
eral disapprobation of the militia law; and con- 
cluding with a declaration that there is 'very 
little prospect of commanding the quota of the 
eountv.' Third. A return was received from 
the eountv of Bucks, dated the 5th of Sep- 
tember, 1794. stating that 'the pay of the militia 
is so universally objected to, that there is no 
hope of completing the quota of the county, 
upon the present terms of service.' This coun- 
ty did not send its quota into the field. Fourth. 
A return was received from the county of 
Montgomery, dated the 3d September, 1794, 
stating that 'agreeably to the orders of the 
8th of August, 1794, for drafting 332 militia, 
oflacers included, the said corps is held in readi- 
ness to march at, a moment's warning.' The 
first part of this return, however, states such 
difficulties as greatly diminish the probability 
of success in obtaining an actual organization 
of the corps; nor did this county send its quota 
into the field. Fifth. A retiirn was received 
from the county of Chester, dated the 28th of 
August, 1794, stating that some officers had 
actually resigned, and others wished to resign, 
and concluding with this remark: 'The west 
and north-west parts of this county seem to 
dislike the service they are now ordered up- 
on; and in a great number of other quarters 
are people who, as they say, are principled 
against taking up arms on any occasion; so 
that, I believe, unless the law is rigorously ex- 
ecuted, it will be with great difficulty I shall 
make up our quota, but be assured no exer- 
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tions shall be wanting,' &c. Sixth. A return 
was received from the county of Delaware, 
dated the 6th September, 1794, stating a variety 
of difficulties that left little hope of proeuriug, 
by regular drafts, the quota of this county. 
Seventh. A return was received from the coun- 
ty of Dauphin, dated the 29th August, 1794, 
stating that drafts had been made, and orders 
given to hold the quota of this county in readi- 
ness to march; but concluding with this re- 
mark: 'According to the information I have 
received from several parts of the county, it 
appears that the militia are not willing to 
march to quell the insurrection in the western 
parts of Pennsylvania: they say that they are 
ready to march according to the former orders, 
against a foreign enemy, but not against the 
citizens of their own state; so that, from cir- 
cumstances, I have great reason to believe they 
will not turn out on the last call.' Eighth. A 
return was received from York county, dated 
the 6th of September, 1794, stating that 'too 
great a delay has taken place in drafting the 
quota of militia required by the orders of the 
8th of August last, not so much from back- 
wardness in the militia of this county to step 
forward on the present important occasion, as? 
from the unprepared state of the brigade in- 
spector to make a draft, through the former 
negligence or non-compliance of some regiments 
with the militia law. particularly with respect 
to classing the men.' The brigade inspector 
adds, that he expects the required quota to be 
in readiness in the course of the ensuing week, 
but concludes his report with a declaration 
that 'the law as it stands, he is sorry to say, 
holds forth no encouragement but rather ap- 
pears calculated to have a contrary tendency.' 
Ninth. A return was received from Franklin 
county, dated the 4th September, 1794, stating 
that notwithstanding the urgent measures 
taken to draft and organize the quota of this 
county, 'seven captains had made no returns, 
and the number returned who are willing to 
hold themselves in readiness to march, does not 
amount to more than twenty-nine privates, and 
they are without arms and equipments,' &c: 
TTie brigade inspector concludes his report with 
a declaration 'that, he has reason to believe 
that few of those who are returned, as hold- 
ing themselves in readiness to march, will 
march when the orders are given.' Tenth, A 
return was received from Northampton county, 
dated the 14th September, ,1794, stating that 
ail the attempts to have the quota of this coun- 
ty completed, had proved unsuccessful. The 
brigade inspector observes 'that until now he 
has not been able to procure particular returns, 
of which the enclosed general, though the in- 
complete one, is composed; and he is appre- 
hensive, that even those men in the same, 
except the volunteers (of which denomination 
the men in the fifth regiment chiefly consist) 
will not march.' "With a view to show the dis- 
position of the people of Northampton county 
generally, the brigade inspector annexed to 
his report the copy of a letter from the lieu- 
tenant-colonel of the first regiment, and asserts 
'that the same spirit prevails in almost every 
regiment; consequently, under the present mil- 
itia system, he fears the quota of his brigade 
will not be eomnleted,' The letter referred to 
contains the following language: 'I have re- 
ceived in writing of some of the captains, and 
others by word, on the 5th of September, 1794. 
who inform me that the first class of all, and 
every company, were met on purpose to turn 
out to do militia duty; but as the matter is 
that they are called to fight against their own 
fellow-subjects and brethren at Fort Pitt, on 
account of the excise law, which people in that 
part are very much against, and will not sub- 
mit to be under the same, which makes much 
disturbance and disunion in our United States 
—they are not willing to turn out. But when- 
ever called upon to fight against the enemy or 
others whatever, they were then willing to do 
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■duty as the matter may require.' This county 
aid not send its quota ijito the field. 

"5. That the intelligence which was receiv- 
■ed from the commissioners, continuing to ren- 
der the success of government, without the use 
■of coercive measures, more and more doubt- 
ful, the season for military operations passing 
rapidly away, and an ultimate requisition for 
the march of the militia being hourly expected," 
the governor did not hesitate to conclude, from 
the documents above stated, as well as from 
other general sources of information, that a 
strict adherence to the forms of the existing 
militia system would not enable him to fur- 
nish that prompt and efficient aid to enforce 
obedience to the laws, which he conceived all 
the principles of duty, policy and honour, claimT 
ed from the government of Pennsylvania. It 
would not, indeed, have been consistent witli his 
ideas of the executive authority, with his official 
character, or perhaps with his personal security, 
to deviate from those forms, until their ineffi- 
cacy was fairly ascertained; bat after the ex- 
periment was made, he thought himself justi- 
fiable in resorting to any means within the spir- 
it of the law, lest the commonwealth should 
suffer an irreparable injury. Considering, 
thetefore, that the nineteenth section of the 
militia act declares 'that it shall be lawful for 
any person called to do a tour of duty, to find 
a sufficient substitute,' the governor determin- 
ed, on the spirit of that provision, to invite -the 
citizens to supply the deficiency in the regular 
drafts by a voluntary enrollment as substitutes. 
Accordingly, he successively convened the offi- 
■cers of the militia in the city of Philadelphia, 
and the several counties, and publicly address- 
ed them on the state of the insurrection, and 
tlie necessity of an immediate patriotic exer- 
tion. The determination to pursue this measure 
was communicated to the general assembly, in 
the governor's message of the 2d of September 
<F. I.); and it received a legislative sanction by 
the act that was passed on the 19th of the 
same month (G. I.). The necessity of under- 
, taking it, appeared not only from the general 
fstate of the militia under the requisition to 
prepare for marching, but from the urgent 
terms of the call for the immediate march of 
the troops. On the 9th of September that call 
was communicated to the governor (H. I.). It 
stated 'that the. last intelligence from the west- 
ern counties leaves the issue of measures for 
an amicable accommodation so very doubtful, 
and the season for military operations is wear- 
ing away so fast, that the president, with great 
reluctance, finds himself under the necessity 
of putting in motion, without further delay, 
all the militia which had been called for.' It 
requested, 'that the governor would immediate- 
ly cause the quota of this state to assemble.' 
And it concluded with declaring that 'the presi- 
dent, in making this final call, entertains a full 
confidence, that Pennsylvania will, upon an 
occasion which so immediately affects herself, 
as well as the general interests, display such 
zeal and energy as shall maintain unsullied her 
character for discernment, love of order nnd 
true patriotism; and that the part she shall 
act' is of peculiar consequence to the welfare 
and reputation of the whole Union.' On the 
16th of September another letter was trans- 
mitted from the war department, representing 
that 'every moment brings fresh proofs of a 
spirit excessively disseminated; fatal to the 
principles of good order; that disagreeable 
symptoms had appeared in the two most west- 
ern counties of Maryland, &c.; that everything 
was done to push forward the Jersey militia to 
Carlisle, &c.; that it is of the highest moment 
that the spreadings of so mischievous a spirit 
should be cheeked by every practicable effort; 
and that the president is convinced that the gov- 
ernor will omit nothing that can contribute to 
this desirable end.' The next day brought a 
repetition of the solicitude of the general gov- 
ernment for the march of the troops. The let- 



ter states that 'it becomes every moment more 
and more urgent, that the junction between 
the Pennsylvania and Maryland militia at 
Carlisle, should be accelerated; and to this end, 
that the corps should march successively as fast 
as they can be made ready; that Governor 
Howell, of New Jersey, was in motion with 
the van of the militia of that state; that if the 
cavalry and infantry of Philadelphia could be 
hastened onward, it would be particularly de- 
sirable; and that the artillery corps should 
be taken under their care, with all the pieces 
of artillery ready.' On the 20th of September 
the result of the meetings of the people in the 
western counties as far as the 13th, to give the 
stipulated test of their submission to the gov- 
ernment, was announced to the gov^nor in a 
letter from the war department; according to 
which 'it was become the more indispensable 
and urgent to press forward the forces des- 
tined to act against the insurgents, with all pos- 
sible activity and energy, for the advanced sea- 
son left no time to spare: it was extremely im- 
portant to afford speedy protection to the well 
disposed, and to prevent the preparation and 
accumulation of greater means of resistance, 
and the extension of combinations to abet the 
insurrection.* It is proper here to recollect, 
that while these interesting and urgent com- 
munications w<ere received from the general 
government, the reports of the brigade in- 
spectors (dated nearly at the same period) were 
calculated to excite the most painful apprehen- 
sions of disappointment and defeat in every at- 
tempt to embody om: quota of the militia. Un- 
der' such inauspicious circumstances, therefore, 
tlie governor commenced his tour through the 
counties; but the scene quickly changed. For, 
according to the representation contained in his 
last address to the legislature, 'as soon as the 
situation of our country was truly described 
and understood, the daring and cruel career of 
the malcontents, the subversion of the judicial 
authority, the failure of every conciliatory ef- 
fort, and the resulting necessity of an appeal 
to arms, produced, in perfect unison with tiio 
governor's anticipation, one common sentiment 
of resentment, one common determination to 
defend the peace and order of society, against 
the machinations of licentiousness and anarchy.' 
Still, however, the critical season of the year, 
with respect to commercial and agricultural pur- 
suits, and the limited period for assembling the 
troops, made it impracticable to complete the 
quota of the state: a circumstance which adds 
to the proofs that demonstrate the necessity of 
the governor's personal exertions." 
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UNITED STATES v. The IRMA. 

[in Int. Rev. Rec. 42.] 

District Court. S. D. New York. 1870. 

Violation of Revenue Laws — Omissions fkom 
Manifest. 

[Libel of information for violation of the cus- 
toms laws by importing goods not entered on the 
manifest, sustained as to the vessel and dis- 
missed as to the master. Following The Queen, 
Case No. 16,107.] 

[This was a libel against the bark Irma 
and John Cummins her master.] 

William Stanley, Assist. U. S. Dist. Atty. 
Ethan Allen, for master and claimant of 
VesseL 

BDATOHFORD, District Judge. This case 
is very much like that of U. S. v. The Queen. 
[Case No, 16,107], just decided. The informa- 
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tion was filed on the ISth day of July, 1869, 
by the district attorney, on behalf of the 
United States, against the bark Irma, and 
John Cummins, her master. It avers that on 
the 29th day of June, 1869, the collector of 
customs for the port and collection district 
of the city of New York seized on waters 
naTigable from the sea by vessels of ten or 
more tons burthen, within this district, the 
bark Irma, being within this district, for a 
forfeiture incurred under the revenue laws, 
and that the United States bring suit in that 
behalf against the vessel and her master in 
a cause civil and maritime of forfeiture for 
breach of the revenue laws of the United 
States. 

The information sets forth that' on the 2Sd 
of June, 1SG9, certain merchandise, which is 
specified, was imported and brought into the 
United States in the same vessel from Sagua 
la Grande, Cuba, a foreign place, and was 
on that day found in the said vessel, then 
being within the port of New York and with- 
in this district, and was not included in tlie 
manifest; and that the value of such goods 
not included in such manifest is §7,828, con- 
trary to the 24th section of the act of March 
2, 1799 (1 Stat. 646), and to the 25th sectixjn 
of the act of July 18, 1866 (14 Stat. 184); that 
thereby the master of the vessel forfeited 
and became liable to pay to the United 
States the said sum of $7,828, the value of 
said merchandise; that the premises are 
within the admiralty and maritime jurisdic- 
tion of this court; and that the vessel be- 
came holden for the penalties so incurred by 
the master, and liable to be seized and pro- 
ceeded against summarily in this court for 
recovery of the same, according to the pro- 
visions of the 8th section of the said act 
of July 18, 1866. The information prays for 
a decree for the forfeiture against the master 
and against the vessel for $7,828 as a lien 
thereon, and that the vessel may be con- 
demned and sold to satisfy the lien. 

The owner of the vessel answers the in- 
formation, and says that he is a subject of 
Great Britain and a resident of New Bruns- 
wick, and not a citizen of or resident in the 
United States. * * * He denies the state- 
ments of the information and excepts to it 
for the same reasons, and no other, contain- 
ed in the answer of the owner of the vessel 
in the case against the Queen. 

The answer of the master denies all the 
statements of the information, and excepts 
to it for the same reasons contained in the 
answer of the master in the case against the 
Queen, The" ease was tried, as respected 
both the vessel and the master, before the 
court without a jury as an instance cause in 
admiralty. The violation of law set forth i]i 
the information was clearly proved, and, for 
the reasons given in the decision against the 
Queen, the information must be dismissed 
as to the master with costs, and a decree 
must be entered against the vessel for the 
$7,828, with costs. 



Case No. 15,445. 

UNITED STATES v. IRWIN. 

[5 McLean, 178; i 4 Am. Law J. (N. S.) 214 j 
9 West. Law J. 145.] 

Circuit Court, D. Ohio. Oct Term, 1831. 

ifORGERY OF "PUBLIC SeCCIIITIES" — MILITARY" 

Land Warrants— CoNSTKUOTioN' of Statutes. 

1. The 14th section of the act of congress of 
the 30th of April, 1790 [1 Stat. 115], providing: 
that the forgery of, or the uttering and publish- 
ing of, any forged "certiiicate, indent, or other 
public security," shall be punished by death, is 
repealed by the 17th section of the crimes act. of 
the 3d of March, 1825 [4 Stat. 119], which 
enumerates as the subjects of forgery, an "in- 
dent, certificate of pulflie stock, or debt, or treas- 
ury note, or other public security of the Unit- 
ed States, or any letters patent," &e., and de- 
clares that the punishment, on conviction, shall 
he fine and imprisonment. 

2. A posterior statute, inconsistent with and 
repugnant to the provisions of a prior one, oper- 
ates as a repeal of the old statute, Without any 
express words to that effect. " 

[Cited in U. S. v. Fisher, 109 U.S. 145, 3 Sup. 

Ot. 156.] 
[Cited in tState v. Otis, 42 N. H. 73.] 

3. A military land warrant is neither an indent 
nor a public, security of the United States, with- 
in the meaning of the act of congress of 1825. 

4. Words and phrases used in statutes, must 
be understood in the sense intended by the law- 
maker, where that can be ascertained witli rea- 
sonable certainty. 

[Cited in U. S. v. Mattock, Case No. 15,744.] 
[Cited in BuEEham v. City of Racine, 26 Wis. 

453; Cortesy v. Territory N. M., 32 Pac. 

506.] 

5. If general words in a statute follow an enu- 
meration of particular cases, they are held to ap- 
ply only to cases of the same kind as those ex- 
pressly mentioned. 

[Cited in Semple v. Bank of British Columbia, 
Case No. 12,659; U. S. v. Gibson, 47 Fed. 
834; U. S. V, Fisher, 109 U. S. 145, 3 Sup. 
Ct. 156.] 

[Cited in Adkison v. Hardwick (Colo. Sup.) 21 
Pac. 90S; Board of Education v. City of De- 
troit, 30 Mich. 509; City of St. Louis v. 
Laughlin, 49 Mo. 560.] 

6. The forgery of a land warrant, not being 
embraced, either expressly or by fair implication, 
in any act of congress, liiere is consequently no 
jurisdiction to punish; and a motion to quash 
an indictment for such forgery will be sustained. 

[This was an indictment by the United 
States against James Irwin upon the charge 
of forgery.] 

S. Mason, U. S. Dist Atty. 
H. Stanbery and S. W. Andrews, for de- 
fendant. 

LEAVITT, District Judge. This motion is 
urged on the ground that the instrument or 
paper alleged 'to have been forged, is not 
embraced, either expressly or by fair coji- 
struction, in any act of congress, defining 
and punishing the crime of forgery. If this 
position is sustainable, it is quite clear this 
motion must prevail. This court has no com- 
mon law jurisdiction of crimes, and there- 
fore no power to adjudge any act criminal, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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not declared to be so, by statutory enact- 
ment. 

This indictment contains four counts. Tlie 
first charges the -forgery of a military land 
warrant, averring it to be "a public security 
of the United States." The second charges 
the forgery of such warrant, with the aver- 
ment, that it is "a certificate of a right to lo- 
cate one hundred and sixty acres of the lands 
of the United States," The third and fourth 
counts charge the utteilng and publishing 
of the instrument, as described respectively 
in the first and second counts. 

It is insisted, in the first place, in opposi- 
tion to the motion, that Ifce charges set forth 
in the sevei-al counts of the indictment, are 
within the provisions of the lith section of 
the act of congress of the 30th of April, 
1790 (1 Stat 115). This section provides for, 
and punishes the forgery of any "certificate, 
indent, or other public security," or the ut- 
tering and publishing any such forged in- 
strument; and affixes to any of these crimes, 
the penalty of death. There can be no doubt, 
that if this section is now in force, the for- 
gery alleged in the indictment, and the ut- 
tering and publishing the forged instrument 
set forth, are within its terms. The term 
certificate, as used in that section, is suf- 
ficiently comprehensive to embrace the land 
warrant described in the several counts. 
This instrument is substantially a certificate, 
emanating from the proper officer of the gov- 
ernment, setting forth that the person named 
therein, is entitled, on the ground of military 
service, to locate one hundred and sixty acres 
of the lands of the United States, subject to 
entry at private sale. 

But it is contended that the section refer- 
red to, is impliedly repealed by the 17th sec- 
tion of the crimes act of the 3d of March, 
1825 (4 Stat 119). And this presents the 
first question for the decision of the court 
in the consideration of the pending motion. 
The act of 1825 contains no clause, express- 
ly repealing any part of the act of 1790. 
There is a provision in the 26th section of the 
former act, to the effect that all prior laws 
inconsistent with its enactments, are repeal- 
ed. This, however, is only declaratory of the 
principle long since settled, that a posterior 
statute inconsistent with, and repugnant to, 
the pi'ovisions of a prior one, operates as a 
virtual repeal of the old law. The only in- 
quiry arising here, is whether, under the 
operation of this rule, the 14th section of the 
act of 1790 is abrogated or superseded by the 
act of 1825. By the terms of the 14th sec- 
tion of the old law, the instruments or pa- 
pers of which forgery may be committed are, 
a "certificate, indent, or other public securi- 
ty." By the 17th section of the later act the 
specification is extended, and embraces any 
"indent certificate of public stock, or debt 
treasury note, or other public security of the 
United States, issued or granted by the pres- 
ident of the United States, or any bill, check, 
draft for money," &c, 
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A comparison of these tw6 sections seems 
to warrant the conclusion, that it was the 
intention of congress, in the enactment of the 
latter, to repeal the former. There are sev- 
eral considerations clearly sustaining this in- 
ference. In the first place, it may be no- 
ticed, that the act of 1825 contains in its 
emmieration of instruments of which for- 
gery may be predicated, the term "indent," 
precisely as used in the act of 1790, and with- 
out the semblance of reason that it was in- 
tended to be understood in any different 
sense. Now, if it was the intention of the 
law-making power, in the passage of the act 
of 1825, merely to add to, and enlarge the 
specifications of the old law, with the design 
that both should co-exist it is not easy to 
perceive why the term "indent" should have 
been inserted in the last law. There is cer- 
tainly no foundation for the inference, that 
congress intended the forgery of this instru- 
ment should be punishable under two dift'er- 
ent statutes, in force at the same time. The 
same remarks apply, with equal force, in re- 
lation to the terms, "other public security." 
These words occur in the act of 1790, and are 
also found in that of 1825. It is clear, too, 
that the use of the term "certificate," as it 
appears in the two acts, is pregnant with 
meaning as to the intention of congress in 
the later enactment In the old law, the 
word is used in its most unlimited sense, 
and fairly embraces any instrument which, 
by the most liberal interpretation, could be 
called a certificate. In the act of 1825, the 
same term is used, but with additions deem- 
ed necessary to the clearness and precision 
demanded in all statutes defining and punish- 
ing crimes. Unlike the term "indent," whicJi 
had a specific meaning, and could extend 
only to a single instrument known to the 
government the term "certificate" would in- 
clude a numerous class of public papers; 
and its use, without any restrictive addi- 
tions, would leave an almost unlimited scope 
for judicial construction. It was, doubtless, 
from considerations of this kind, that con- 
gress, in the act of 1825, carefully restricted 
the term to a "certificate of the public stock 
or debt;" intending by the very full speci- 
fication which follows of the instruments 
which were to be the subjects of forgery, 
to embrace all for which provision was deem- 
ed necessary. 

There is still another consideration, show- 
ing very conclusively, the intention of the 
legislature to supersede the section of the 
act of 1790, referred to, and that the two sec- 
tions imder review cannot stand together. 
By the section of the former law, under 
which, it is argued, this indictment may be 
sustained, the penalty, on conviction of the 
crime of forgery, is death. By the act of 
1825, the milder punishment of fine and im- 
prisonment is substituted. While it is con- 
ceded that the latter statute abrogates the 
death penalty provided for by the old law, it 
is insisted that this change does pot operate* 
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as a repeal of that part of the section wMcli 
defines the crime. It is doubtless a common' 
exercise of legislative power and discretion, 
to increase or lessen the punishment of a 
crime provided for, and defined by a pre- 
vious statute. But, where that object alone 
is contemplated, it is usual to provide simply 
for such a change of penalty, without any 
attempt to change or interfere with the body 
of the statute. And this is effected by a 
clear and intelligible declaration of the pur- 
pose of the legislature, which leaves no 
doubt as to the object intended. In the case 
now under consideration, we find the provi- 
sions of the former law materially changed 
in other respects than the change of penalty. 
All the instruments, the forgery of which is 
punished by the old law, are enumerated in 
the new, with many additions. This fact, in 
connection with the change in the penalty, 
points clearly to the conclusion, that the act 
of 1825 was designed as a full substitution 
for that of 1790, and by fair implication, 
repeals it. 

It is claimed, however, in the argument, 
that if the act of 1T90 is not in force, the 
forgery charged in the indictment is punish- 
able under the act of 1825. .To the examina- 
tion of this point, the attention of the comi; 
will now be directed. The substance and 
character of the instrument alleged to have 
been forged, have been already noticed. It 
is, in brief, a certificate that the person nam- 
ed in it, is entitled to locate 160 acres of the 
public lands. Is this instrument within the 
terms and scope of the act of 1825, defining 
and punishing the crime of forgery? The 
enumeration of instruments, the forgery of 
which is provided for by that law, and with- 
in which, it is argued, a land warrant may 
be included, embraces an indent, certificate 
of public stock or debt, treasury note, or oth- 
er public security, &c. Is a land warrant an 
indent? It is insisted in the argument, that 
this term, in its general and comprehensive 
sense, signifies any contract or obligation in 
writing, and that a land warrant may, by 
fair construction, be embraced within its 
scope. It is true, the word "indent" is used 
by English lexicographers, in the sense con- 
tended for; but it is clear, it was not used 
in that sense, either in the act of 1790 or 
1825. Referring to Webster's Dictionary— 
certainly the highest authority on questions 
of this kind— we have an intelligible clue to 
the meaning of the word, as used and under- 
stood in this countiy, by our statesmen and 
legislators. It is defined to be a certificate 
issued by the government, at the close of 
the Revolutionary war, to the public cred- 
itors. It is clear, a land warrant is not with- 
in this definition. And recognizing the sound- 
ness of the rule, that terms and phrases em- 
ployed in statutes must be understood in the 
sense intended by the law-maker, where that 
can be ascertained with reasonable certainty, 
the conclusion follows, that the instrument 
set out in this indictment is not an indent. 
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But it is strenuously urged, that a land 
warrant is included in the more comprehen- 
sive language of the statute, namely, "other 
public security of the United States." In one 
sense, doubtless, any paper emanating from 
the' government, creating on its part an ob- 
ligation to perform an act, and a correspond- 
ing right in behalf of an individual, may be 
regarded as a "public security." But, in the 
opinion of the court, it woidd be in viol^ition 
of every safe principle of construction, to 
give to it this far-reaching import The 
term, "public security," as used in the legis- 
lation of congress, and in its popular accepta- 
tion, has a fixed and determinate meaning. 
It is simply a certificate, or instrument is- 
sued by the proper ofiicer, under the authori- 
ty of law, evidencing the pecuniary indebt- 
ment or liability of the government to the 
holder. Standing by itself, and without any 
light thrown upon it by its collocation, and 
association with other terms used, this must 
be viewed as the utmost extent of its sig- 
nification; especially, when occurring in a 
penal statute requiring, by a long sanction- 
ed principle, great strictness of construction. 
If, however, there was room to doubt the 
correctness of this conclusion, the sense in 
which these terms were intended to be used, 
in the statute under consideration, is quite 
obvious from their connection with those 
immediately preceding them. A class of in- 
struments, the forgery of which is made pun- 
ishable, all referring exclusively to evidence 
of pecuniary indebtment, or obligation, are 
grouped together, followed by the compre- 
hensive words, "or other public security." 
The words which immediately precede these, 
are, an "indent, certificate of public stock, 
or debt, or treasury note." Now it is a well 
settled rule of construction, that "where gen- 
eral words follow an enumeration of par- 
ticular cases, such general words are held to 
apply only to cases of the same kind as 
those which are expressly mentioned." 
Smith's Com, § 740. It would certainly vio- 
late the rule, to give to the words "public 
security" a meaning so expansive as to em- 
brace anything not kindred to the instru- 
ments immediately preceding them, in refer- 
ence to which those words are comprehen- 
sively used. And that they were intended in 
this restrictive sense, and not as general 
words, covering any possible omissions in 
the specifications contained in the whole sec- 
tion, is obvious from the fact, that they are 
followed by an enumeration of many other 
instruments, the forgery of which is pro- 
vided for. In any other view of this section, 
the object of the legislature in setting forth, 
with such studied particularity, what were 
intended to be subjects of forgery, would be 
wholly defeated, and a boundless field open- 
ed for judicial construction. 

Upon the whole, the court is led satisfacto- 
rily to the conclusion, that, in reference to the 
paper described in the indictment, there is 
an omission in the legislation of congress. 
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which cannot be supplied by any just es.ercise 
of Judicial discretion. If the law does not 
declare the forgery of a land warrant to be 
a crime, this court cannot hold it to be so. 
It possesses no legislative power; and the 
exercise of such a power, under the name of 
judicial construction, would be nothing less 
than usurpation. It is required by the theory 
of our government, and is essential to the 
preservation of the rights of the citizen, that 
the apportionment of power to the co-ordi- 
nate branches named in the constitution, 
should be rigidly observed in each. And it 
Is better that crime should go sometimes un- 
punished, than that this cardinal principle 
should be violated. 

The pending motion is not based on any 
technical exception to the frame and struc- 
ture of the indictment. In such cases, courts 
reluctantly exercise the power of quashing 
an indictment, and will not do so, unless the 
defects alleged are palpable, and cannot be 
remedied by a liberal and enlightened appli- 
cation of acknowledged principles of law. 
But the present motion goes to the jurisdic- 
tion of this court. And as there is a defect 
of power to punish in the event of a trial 
and conviction, its plain duty is, in this in- 
cipient stage of the proceeding, to quash the 
indictment, and thus relieve the accused par- 
ty, however guilty in fact, from the jeopardy 
in which he is placed. 
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UNITED STATES v. The ISAAC 
HAMMETT. 

12 Pittsb. Eep. 358; 4 West. Law Month. 486: 
10 Pittsb. Leg. J. ^7; 4 Leg. & 
Ins. Rep. 170.] 

District Court, W. D. Pennsylvania. Oct. 
JS62. 

Admirat,tt Jorisdiction— Paktxership Accodnts 
— FoRPEiTUREs— War op Rebellion— Con- 
fiscation OF Enemy's Propertt. 

1. Partnership accounts cannot be settled in 
a court of admiralty. 

2. Nor in a case of forfeiture, can a claim for 
alleged balances due by a part owner or copart- 
ner be entertained. 

3. The sentence of conjSseation, if rendered, 
rises superior to all liens and equities. 

4. The rebellious states of the Union are pub- 
lic enemies, and no claim of a citizen or subject 
of an enemy's country can be received. 

5. Every resident of a hostile place or country 
is regarded in such court as a citizen or sub- 
ject. 

6. His property, when libelled at the suit of 
the government, is condemned, without his be- 
ing heard, as that of an enemy. " 

In admiralty. 

Kirkpatridt & MeUon, for claimants. 
Mr. Camahan, U. S. Dist Atty. 



McCANDLESS, District Judge. This is a 
libel upon information of the United States 
district attorney, and a seizure by the mar- 
shal, of the steamboat Isaac Hammett, three- 
sixteenths of which is the property of Victor 
Wilson, a citizen and inha.bitant of the state 
of Mississippi. The other interests in the boat 
are held by William Dimshee and others, cit- 
izens of Pennsylvania, who have intervened, 
and, in behalf of themselves and Wilson, have 
put ia an answer, claiming the boat as part- 
nership assets, and that Wilson is largely in- 
debted, as well to creditors as themselves. 
The firm is styled the ■ "Mississippi Coal Com- 
pany," with extensive works on the Monon- 
gahela river, and engaged in mining and ship- 
ping coal to Vicksburg, in the state of Missis- 
sippi, and to towns and cities on the coast of 
Louisiana. Affidavits were also filed declar- 
ing the loyalty of Wilson, and it was urged 
that he could not visit Pennsylvania, or an- 
swer in person, owing to the hostilities exist- 
ing between the two sections of the Union, 

To this answer, the coimsel for the gov- 
ernment demurred, which presents two ques- 
tions for the consideration of the court: 

First. As to the partnership claims. We 
cannot settle partnership accounts in a court 
of admiralty; that belongs to another forum; 
nor caxi we, in a case of forfeiture, entertain 
a claim for alleged balances due by a part 
owner or copartner. The sentoice of confis- 
cation, if rendered, rises superior to all liens 
and equities. 

The other question raised by the demurrer 
is whether we can hear a part owner, who is 
a citizen and resident of a state in rebellion 
against the government This point has been 
decided by my Brother Cadwalader at Phil- 
adelphia, and the decision affirmed by Judge 
Gier, since the argument of this ease. The 
rebellious states of the Union are treated as 
pubUc enemies, and it is hdd that "no daim 
of any citizen or subject of an enemy's coun- 
try can be received, and every resident of a 
hostile place or country, is regarded in such 
court as a citizen or subject" His property, 
"when libelled, at the suit of the captors or 
their government, is condemned, without his 
being heard, as that of an enemy." Such 
being the law, we must decree a confiscation 
of the vessel, to the extent of three-sixteenths 
owned by Victor Wilson, Fortunately for the 
parties, there is a saving clause in the act of 
congress, conferring upon the secretary of the 
treasury fuU power to relieve the party, when 
a proper case is presented for his action. The 
loyalty of Victor Wilson is established to the 
satisfaction of this court, and we think the 
proceedings here call for the interposition of 
the secretary. 

Decree of confiscation as to the three-six- 
teenths owned by Victor Wilson. The residue 
released. 
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Case Wo. 15,447. 

UNITED STATES v. The ISLA DB CUBA, 

[2 Cliff. 295.] 1 

Circuit Court, D. Massachusetts. May Term, 

1864.2 

Circumstantial Evidence— Libel of Forfeiture 

—Vessel Engaging in Slave Trade— 

Declarations of Master. 

1. Whenever the necessity arises for a resort 
to circumstantial evidence, either from the na- 
ture of the inquiry or the failure of direct proof, 
objections to testimony upon the ground that 
any particular circumstance is irrelevant or of 
an inconclusive nature and tendency, are not 
favored, for the reason that the force and effect 
of circumstantial facts usually, and almost nec- 
essarily, depend upon their connection with each 
other or with the direct proofs in the case. 

2. Circumstances altogether inconclusive, if 
separately considered, may, by their number and 
joint operation, especially when corroborated by 
moral coincidences, be sufficient to constitute 
conclusive proof. 

3. Separate examination of circumstantial 
facts is indispensable in order to ascertain wheth- 
er the facts themselves are fully proved, but the 
final determination of the issue or matter m con- 
troversy, cannot safely be placed entirely upon 
that esamination. 

4. In this case, which was a libel of informa- 
tion against a vessel for engaging in the slave- 
trade, the truth or falsity of the charge de- 
pends, not only upon a view of the circmnstances 
attending the fitting, equipping, and loading of 
the vessel, but also of the circumstances of the 
voyage, and both of these must be weighed in 
connection with the declarations of the master, 
which are clearly admissible, and are by law to 
be regarded as direct evidence in- cases of this 
description. 

5. Declarations of the master of a vessel en- 
gaged in -an illegal traffic, as to his suspicions 
that the purpose of the voyage was not legal, are 
not mere opinions, but rather admissions; and 
where he occupies to the vessel the double rela- 
tion of owner and master, are clearly admissible 
in evidence. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a libel of information filed in the 
■ court below against the bark Isla De Cuba, ■ 
her tackle, apparel, and furniture, as well as 
her cargo, claiming a forfeiture of the whole, 
for an alleged violation of the laws ,of the 
United States prohibiting the slave-trade. 1 
Stat. 347; 3 Stat. 450. The libel was filed in 
the district court on the 18th of October, 1858. 
It was charged that on the 1st of September 
previous, eei-tain persons at the port of New 
York fitted out and equipped the bark, and 
otherwise prepared her for the purpose of 
procuring certain negroes or persons of color 
from a foreign country to be transported to a 
ceitain place, unknown, then and there to be 
held and sold as slaves; and that the said 
persons caused the bai-k so fitted out to sail 
from the port of New York, with the intent 
to employ the vessel for the purpose aforesaid, 
and in the aforesaid slave-trade. Monition 
-was duly issued, and on the lOth of Novem- 
ber, 1858, George M. Rea appeared and filed a 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirming Case No. 15,449.] 



claim to the vessel, her tackle, apparel, and 
furniture, by virtue of a mortgage executed 
to him by G. J. De La Figaniere, to secure 
originally, the sum of ?8,000, and that there 
was still due, together with interest, the sum 
of $6,571.40. The attorney of J. S. Correa 
al50 filed a claim for the cargo of the vessel, 
stating therein that his principal was the true 
and bona fide owner of the same, and prayed 
that a decree of restitution might be entered 
in his favor. The vessel and cargo were both 
sold in the court below, and the proceeds paid 
into the registry. The district court sus- 
tained the libel, an-d entered a decree of con- 
demnation and forfeiture, both against ves- 
sel and cargo [Case No.' 15,449]; whereupon 
the claimants appealed to this court 

C. L. Woodbury, for the United States, cited 
The Merino, 9 Wheat [22 U. S.] 398; The 
Malek Addel, 2 How. [43 U. S.] 233; The St. 
Jago De Cuba, 9 Wheat [22 U. S.] 411; The 
Venus, 8 Cranch [12 U. S.] 253; Ten Hogs- 
heads of Rum [Case No. 13,830]; The Estrella, 
4 Wheat [17 U. S.] 306; The Robert Edwards, 
6 Wheat [19 U. S.] 190. In cases in rem, 
where forfeiture is claimed for an offence 
committed, the courts of the United States 
hold that claimants should be strictly held to 
rebut conclusively all the prima facie case 
made out. The Josef a Segunda, 5 Wheat [18 
U. S.] 354; U. S. v. The Catherine [Case Nn- 
14,7553; Taylor v. U. S., 3 How. [44 tt. s.T 
197. When the burden is thus enanged, the 
defence must be brought cleai- of any reason- 
able doubt The Short Staple [Case No. 12,- 
813]; Ten Hogsheads of Rum [supra]. See, 
also, Marcy v. Marcy, 6 Mete. [Mass.] 380; 
American Fur Co. v. U. S., 2 Pet [27 U. S.] 
363; U. S. V. Gooding, 12 Wheat [25 U. S.] 
468. 

Sohier & Welch and Charles N. Black, for 
appellants. 

The United States must make out the charge 
beyond a reasonable doubt The Emily & 
Caroline, 9 Wheat [22 U. S.] 381. So far as 
the fitting of the vessel is concerned, it must 
be shown to be inconsistent with any hypoth- 
esis of innocence. See The Catherine [su- 
pra]. As to the master's declarations, see 
U. S. V. Gooding, 12 Wheat. [25 U. S.] 460; 
1 Greenl. Ev. 114. Transportation of any 
kind of goods to Africa is not a crime inde- 
pendent of the intent with which it is done. 
U. S. V. Libby [Case No. 15,597]. See Locke 
V. U. S., 7 Cranch [11 U. S.] 339. 

CLIFFORD, Circuit Justice. The present 
register shows that the Isla De Cuba was 
built in New York in the year 1849, but the 
record of the case does not show who was the 
builder or the original owner. The claimants- 
proofs show that one G. J. De La Figaniere, 
purporting to act as sole owner, on the 10th 
of November, 1857, mortgaged the vessel to 
one George M. Rea, to secure the sum of 
§8,000, and they offer proofs tending to show 
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that tlie sum mentioned in the claim for the 
vessel yet remains due and unpaid. 

The lihellants' proofs, however, show that 
one Jonathan Dobson, on the 6th of August, 
1858, chartered the vessel to 'J. S. Correa for 
a. voyage from the port of New York to the 
west coast of Africa and hack, and that on 
the following day he took out a register in his 
own name, in which he made oath that he 
was the only owner of the vessel. He was 
also the master, and the oath signed by him 
in that capacity, and the manifest which he 
presented to the collector, .represent the in- 
tended voyage as one from the port of New 
York to Loango, which is on the west coast 
of Africa. The theory of the claimants is 
that J. S. Correa freighted the vessel, and the 
proofs show that the business was transacted 
in his name 

The vessel sailed from the port of New 
York on the 10th of August, 1858, with three 
passengers and a supercargo on board, in ad- 
■dition to the master and crew. The United 
States charge that she was fitted out and 
sailed from the port of departure to engage 
in the slave-trade, and they insist that the 
proofs fully establish the fact that such was 
the intent of her fitment, equipment, and 
voyage. The counsel of the claimants deny 
the entire proposition, and insist that the de- 
cree of the district court was erroneous, and 
should be reversed. The owner of the ves- 
sel presents no claim, and the proofs afford 
no explanation of the fact which is consistent 
with the theory of the claimants. The char- 
ter-party represents the voyage as one from 
the port of New York to port, or ports on the 
west coast of ^riea between Cape De Verde 
on the north, and Cape Lopez on the south, 
and yet the bill of lading and the manifest 
ext^d the limits on the coast, to a point 
five degrees farther south, which of itself is 
a circumstance of suspicion. The ownership 
of the cargo and the existence of the mort- 
gage as a subsisting lien upon the vessel, are 
not satisfactorily established, and the failure 
to advance further proofs upon those topics 
is well calculated to create distrust as to the 
bona fides of the respective claims; but it is 
not necessary to place the decision of the 
cause upon any of those grounds, because I 
, am of the opinion that the fitment of the ves- 
sel, the circumstances of the voyage, and the 
<leplarations and conduct of the master and 
those on board, afford the most conclusive 
■evidence that every charge in the libel is true, 
beyond every reasonable doubt. A statement 
of conclusions is perhaps sufficient and all 
that is desirable to the parties; but in view 
of the whole case, it seems expedient to en- 
ter briefly into the details of the evidence, al- 
though the question is purely one of fact A 
suspicion arises from the manner in which 
the cargo was stowed. The evidence shows 
that the ground tier of casks was carefully 
arranged according to sizes, so as to present 
on the top a uniform surface like a deck; 
and there were four tiers of boards, consti- 



tuting a platform, placed on the barrels, two 
fore and aft, and two athwart ship, which, 
had the effect to convert the whole length 
and breadth of the hold of the ship into a 
substantial deck, where negroes might con- 
veniently be carried on the voyage. The 
documents show that the casks under that 
platform contained °about twenty-two thou- 
sand gallons of 'fresh water, and the mate 
testified that the master informed him that 
ninety of the casks containing the water, 
were cleared as oil casks. The platform of 
boards was cut through in one place, as if to 
form a hatchway to get at the casks contain- 
ing the water. The cargo on the return of 
the vessel was found to contain more than 
seventy barrels of rice, although it appears 
that twelve barrels had been sold at Fayal, 
in the course of the voyage. When the ves- 
sel sailed she had on board only a small quan- 
tity of beans shipped by the passengers, but 
an additional quantity often or eleven sacks 
was purchased at Saint Michael's, and taken 
on board at that port, where the vessel stop- 
ped for a short time. The vessel also had on 
board fifty boxes of herring, and fifty boxes 
of codfish, and most or all kinds of provisions 
usually found in a vessel engaged in a slave 
voyage. Four large boilers were also found 
on board in boxes, with all the necessary ap- 
paratus for cooking, and the cargo also in- 
cluded some ten dozen pails or buckets, and 
seventeen crates of crockery, embracing every 
variety which would be necessary and con- 
venient, in supplying and serving the negroes 
with food and watex*. Muskets, swords, and 
cutlasses were also found on board, packed 
in boxes and stowed as cargo, and another 
box containing a considerable quantity of 
iron rods fitted for grating, and such as 
might conveniently be used to surround the 
main hatch, was also found on board. None 
of these boxes are on the manifest, nor does 
it appear by what means or under what pre- 
tence, they were shipped and stowed as car- 
go. The owners, shippers, or consignors of 
the cargo on board a vessel bound to a for- 
eign place, are required by law, before a 
clearance sha.ll be granted, to deliver to the 
collector manifests of the cargo, and verify 
the same by oath or affirmation. The re- 
quirement is also, that such manifests shall 
specify the kinds and quantities of the ai*- 
ticles, and the value of the total quantity of 
each kind. The oath or affirmation required 
is, that such manifest contains a full, just, 
and true account of all articles laden on 
board such vessel, and that the values of the 
articles are' truly stated, according to their 
actual cost at the port and time of exporta- 
tion. 3 Stat '542. The circumstances indi- 
cate that" the boxes, as well as other articles 
hereafter to be mentioned, were shipped and 
cleared through fraud and perjury. The 
freight was taken on board at different places, 
the vessel moving from one wharf to another 
for that purpose as many as three or four 
times, which, of course, afforded unusual fa- 
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cilities for sMpping artides of a suspicious 
character, without attracting the attention of 
the revenue officers or the public Four boxes 
of medicines, in addition to the usual medi- 
cine-chest for the ship's company, were also 
found on board, containing all or nearly all 
the ingredients usually found in vessels fitted 
out for the slave-trade and engaged in that 
traffic. The medicine-chesf was well sup- 
plied, and no satisfactory explanation is giv- 
en why this large additional quantity was 
shipped, nor of the fact that none of the 
boxes are placed on the manifest. Two prin- 
cipal suggestions are put forth as explana- 
tions to obviate or rebut the inference drawn 
by the United States, from the shipment of 
the various articles mentioned, and the cir- 
cumstances under which the shipment was 
made. All these articles, it is said in the first 
place, are sometimes if not frequently found 
in vessels engaged in lawful trade along that 
coast; and secondly,' that the facts themselves 
as proved are of an inconclusive nature and 
tendency, and really ought to be considered 
as irrelevant. Such articles, it may well be 
admitted, are not infrequently shipped for 
lawful commerce in that trade, but it is 
scarcely to be conceived that such a fitment, 
without more, was ever made under similar 
circumstances and coincidences. The bark 
had a small cargo of merchandise other than 
the articles already mentioned; but the great 
weight of the evidence, while it clearly au- 
thorizes the theory that as a whole it was 
suitable for the illegal purpose charged in the 
libel, also fully warrants the conclusion, that 
as a lawful commercial adventure to that 
coast, it was insufficient in quantity, and very 
unwisely selected, because a considerable por- 
tion of the articles was either unsalable, or 
was in undue proportion to the rest of the 
cargo. Fresh water is not an article shipped 
for sale, and thp iron rods for grating were 
much better suited to surround the main 
hatch, and thus convert the hold of the ship 
into a close prison, than for any known law- 
ful purpose connected with such a voyage. 
Boilers and medicines may doubtless be sold 
in those markets; but if intended for that 
purpose, some explanation ought to be given 
why the boxes containing the articles were 
not placed on the manifest, as it fully appears 
that they are articles usually selected as car- 
go for that trade. The first explanation of 
the claimants, therefore, is not satisfactory; 
and the second is no better, and in point of 
fact is entitled to less consideration. When- 
ever the necessity arises for a resort to cir- 
cumstantial evidence, either from the nature 
of the inquiry, or the failure of direct proof, 
objections to testimony, upon the ground that 
any particular circumstance is irrelevant or 
of an inconclusive nature and tendency, are 
not favored, for the reason that the force and 
efEect of circumstantial facts usually and al- 
most necessarily depend upon their connec- 
tion with each other or with the direct proofs 
in the case. Circumstances altogether incon- 
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elusive, if separately considered, may, by 
their number and joint operation, especially 
when corroborated by moral coincidences, be 
sufficient to constitute conclusive proof. Cas- 
tle V. Bullard, 23 How. [64 U. S.] 187. The 
separate examination of circumstantial facts 
is indispensable, in order to ascertain whether 
the facts themselves are fully proved; but 
the final determination of the issue or matter 
in controversy, cannot safely be placed en- 
tirely upon that examination. Whether mat- 
ters of fact are submitted to courts or jurors, 
they should be determined upon the whole 
evidence given; and in this case the truth or 
falsity of the charge depends, not only upon 
a view of the circumstances attending the fit- 
ting, equipping, and loa&ing of the vessel, 
but also of the circumstances of the voyage, 
and both must be weighed in connection with 
the declarations of the master, which are 
clearly admissible, and are, by law, to be re- 
garded as direct evidence in cases of this de- 
scription. U. S. V. Gooding, 12 Wheat [25 
U. S.] 460. The witnesses speak of the num- 
ber of the passengers as four; and if J. S. 
Correa, sometimes mentioned as supercargo, 
be regarded as such, then the witnesses are 
con-ect. Three were Portuguese, and one was 
a Spaniard. The mate testifies that the vessel 
arrived at Fayal on September 2, 1858; and 
it was while the vessel was lying there in the 
stream that the twelve barrels of rice were 
sold. While there, also, another passenger 
came on board, Jacob M, Smalley, who is an 
important witness for the United States. The 
master and passengers went ashore once or 
twice. The attention of the mate was called 
by the master to the fact that the documents 
of the supposed supercargo showed, that there 
were twenty-two thousand gallons of fresh 
water in the hold of the vessel, and he, (the 
mate) was requested to examine and ascer- 
tain if such was the fact. Accordingly he 
made the examination, and found the fact to 
be as represented, or that some of the casks 
at least contained fresh water, and he so in- 
formed the master. Notwithstanding this dis- 
covery, the vessel proceeded on her voyage to- 
the port of Saint Michael's, but the suspicions 
of the master were greatly aroused as to the 
character and intent of the voyage. They ar- 
rived at Saint Michael's on the 12th of the 
same month, and while there the passengers 
from the port of departure, purchased the 
sacks of beans, which were added to the car- 
go. Twenty-seven bales of the dry goods 
were there discharged, and converted into 
money. A conversation there took place be- 
tween the master and the mate in regard ta 
the character of the voyage, in which the 
former told the latter that he suspected that 
the voyage was an illegal one, and in that 
view of the matter the latter substantially 
concurred. Smalley's testimony shows that 
the passage from Fayal to Saint Michael's 
was accomplished in twenty-four hours. 
During that time he had various conversa- 
tions with the master, which in substance 
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and effect show that the master felt himself 
in danger from the four foreigners on board 
as passengers, and so deep were his convic- 
tions, in that behalf, that he cautioned the 
witness not to drink any of the wine at din- 
ner, unless he, the witness, first saw him, 
the mlaster, drink from the same vessel, as- 
signing as a reason for his fears, that they 
had attempted to poison him at Fayal while 
the vessel lay there, and expressing the opin- 
ion that they intended to use poison to ac- 
complish their purjpose. Precautions were 
taken by the master to guard against assas- 
sination or violence from that quarter; and 
to that end the witness states that he, the 
master, requested the mate to have his axe 
in readiness for use, knd also requested the 
cabin-boy to sleep with a hatchet under bis 
pillow; and so strongly were his fears arous- 
ed as to the danger, that he requested the 
witness to remain awake while he, the mas- 
ter, slept, and agreed himself to remain 
awake while the witness slept. The testi- 
mony shows that the bark remained at Saint 
Michael's for the period of ten days, and that 
while there, he gave up the command to the 
mate, under the sanction of the American 
consul, and left the vessel. When he gave up 
the command, he cautioned the mate ta keep 
all of the papers out of the way of those 
passengers, assigning as a reason for the cau- 
tion, that he suspected that the vessel was 
engaged in an illegal voyage. The statement 
of the mate is that when the master sur- 
rendered the command to him, he gave him 
an order to sail for New York, as he, the 
master, considered the voyage illegal. The 
objection is made that these declarations are 
not admissible, but it should be remembered 
that he was not only master of the vessel, 
but her sole owner. Hjs opinions, it is said, 
are not admissible, but the declarations of a 
person occupying the double relation of mas- 
ter of the vessel and sole owner are clearly 
competent, and it is as declarations or admis- 
sions, and not as opinions, that the evidence 
is in the case, and in that point of view it is 
admissible. Having surrendered the com- 
mand, he left the vessel, and the mate became 
the acting master. Three days afterwards he 
called these passengers and all hands for- 
ward, and told them he was going to take 
the vessel to the United States, because he 
considered that the voyage to the coast of 
Africa was a voyage for slaves. The pas- 
sengers at once began to cry, and one of 
them said he thought the late master had 
told him where the vessel was going, and all 
about the voyage. The witness told them he 
did know all about the voyage, and in efEect 
gave them to understand that it was on that 
accoimt that he was about to return. They 
begged him to run into Flores, and put them 
ashore, but he refused, saying that he was 
quite near enough to land, and that he would 
not go any nearer. But he offered them a 
boat of four or five tons, which they accept- 
ed. The vessel was then about one hundred 



and twenty miles from Flores, and they left 
in the boat, taking one or two bales of goods, 
two or three barrels of rice, some fish, and 
other provisions, and five or sis trunks which 
contained their baggage. Before they left, 
however, J. S. Correa, the present claimant, 
made a bill of sale to the mate of all the 
cargo left on 'board. His claim is that' the 
voyage was a legal one, and that he was the 
bona fide owner of all the cargo; and yet 
upon being informed by the mate that he 
was going to take the vessel to the United 
States as a slaver, he voluntarily parts with 
all his property, except the small parcels be- 
fore mentioned, and in the open sea, when 
the ship was in no danger, leaves her deck 
and takes his chances to reach the shore in 
an open boat of four or five tons. The parties 
have a right to set up such a defence and 
urge it upon the consideration of the court 
but they can hardly expect the court to 
adopt any such improbable theory. Nothing 
need be added respecting the declarations ol 
the master, except to remark, that the testi- 
mony is full to the effect that he repeatedly 
said that the voyage was an illegal one, and 
was for the purpose of procuring slaves, or 
words to that effect; and on one occasion he 
shx)wed his letter of instructions to the wit- 
ness Smalley, which, if the contents are cor- 
rectly given, showed to a demonstration that 
such was the fact 

In view of the whole case, I am of the opin- 
ion that the whole charge as laid in the libel 
is proved beyond any reasonable doubt The 
decree of the district court is, therefore, af- 
firmed with costs. 

[Subsequently a petition, was filed to open a 
decree of distribution, which was denied in 
Case No. 15,448.] 
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UNITED STATES v. The ISDA DE CUBA. 
[2 Cliff. 458.] 1 

Circuit Court, D. Massachusetts. May Term, 

1865. 
Slave Trade — Condemsatios of Vessel — Dis- 

THIBUTIOS OF PkOCEEDS — ^IXFOKMERS. 

A master of a vessel, while in a foreign port, 
becoming convinced that it was the intention of 
certain persons on board to employ her in the 
slave-trade, brought the vessel to a port in the 
United States. When he arrived at the port for 
which he had sailed, he was towed into the har- 
bor by a steamer, the master of which, learning 
from some person or persons on the vessel that 
she had been intended for the slave-trade, went, 
immediately upon landing, to the United States 
district attorney, gave information of the intend- 
ed slaver, and made a sworn statement thereup- 
on. The master of the vessel, on the following 
day, also gave the intelligence to the attorney, 
having, on the day previous, presented the ship's 
papers at the custom-house, and made known the 
facts to the revenue oflScers. After the decree 
of distribution awarding the prosecutor's moiety 
to the captain of the intended slaving vessel, 
and after the payment of the moiety in conformi- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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ty to the decree, upon petition by tlie master of 
the steamer to open and set aside the decree of 
distribution, it was Jield, that the award had been 
properly made under the act of the 20th of April, 
1818 [3 Stat. 450], and that this being the ease, 
it was not necessary to decide whether it was 
competent for the court to open the decree and 
take jurisdiction of the second petitioner's claim. 
[Cited in U. S. v. Simons, 7 Fed. 712; The 
City of Mexico, 32 Fed. 106.] 

This was a petition to open a decree of dis- 
tribution, in a case of forfeiture of a vessel 
and cargo which had been equipped and pro- 
pared for the purpose of procuring negroes, 
and persons of color from a foreign country, 
to be held and disposed of as slaves. The' 
decree of condemnation and forfeiture was 
entered September term, 1864, in this dis- 
trict. [Case No. 15,447.] The statement of 
the petitioner was, that he was the prose- 
cutor in the case, and as such, was entitled 
to a moiety of the forfeiture, but that he 
was prevented by circumstances detailed xd. 
his petition, from presenting his claim prior 
to the decree of the district court [Id. 15,449], 
-where the prosecution was commenced. The 
decree of distribution awarded the moiety 
claimed by the petitioner, to the master of 
the vessel, Levi W. Turner, who brought the 
vessel into the port of Boston from the port 
of Saint Michael. The petitioner prayed to 
set aside the decree of distribution, to the 
end that he might have an opportunity to 
present his proofs to the court, and show 
that he was the only person entitled to a moi- 
ety of the forfeiture. Notice was served both 
upon the district attorney at the time of this 
petition, and upon his predecessor in office 
at the time of the commencement of the pro- 
ceedings against the vessel, and up to the 
final decree of distribution. No claim was 
ever filed by the petitioner in this case, or 
In the court below, until after the appeal 
was made, but the claim was filed in the 
district court, three days after the allow- 
ance of the appeal to this court. Nothing of 
the kind, however, appeared in the transcript 
of the record, nor was the attention of this 
court drawn to the matter until after the 
decree of distribution was made. The decree 
of the district court was in all things af- 
firmed. Considerable delay ensued because 
the proceeds of the sale of the vessel had 
not been sent up with the transcript of the 
record, so that the decree of distribution was 
not made until the term previous to this 
one. The petition of Levi W. Turner was 
filed by the- district attorney who filed the 
libel of information, and prosecuted the suit, 
but the matter was not adjudicated, until it 
had been referred to his successor in office, 
who reported that the facts stated in the 
record were true. The petitioner in this ca'=!e 
complained that the matter was adjudicated 
before he was heard, but it appeared that 
the person who filed his petition in the court 
below was not a member of the bar, and no 
appearance was ever entered in the petition- 
er's behalf, until after the decree of dis- 



tribution, was entered and the money paid 
over to the parties therein named. 

0. T. Russel and H. A. Scudder, for peti- 
tioner. 
R. H. Dana, for the United States. 

CLIFFORD, Circuit Justice. Two princi- 
pal objections are taken to the claim of the 
petitioner by the district attorney. 

It is insisted that he was not the prose- 
cutor within the meaning of the act of con- 
gress, and consequently, that he has no 
claim upon the merits of his petition; and 
also, that it is not now competent for the 
court to open the decree and take jurisdic- 
tion of the petitioner's claim. 

The proofs show that the bark sailed from 
New York on the 12th of August, ISoS, bound 
on a voyage to Loango on the coast of 
Africa. Her master at that time was Jona- 
than S. Dodson, and Levi W. Turner was the 
mate. She arrived at Fayal on the 2d of 
September of the same year, and remained 
there in the stream some eight or ten days. 
During the voyage the suspicions of the mas- 
ter had been aroused that certain Portuguese 
or Spanish passengers intended to control 
the voyage, and that the real purpose of it 
was to engage in the slave-trade. Accord- 
ingly he directed the mate to examine the 
casks in the lower hold, and see what 
they contained. The supercargo's documents 
showed that there were twenty-two thousand 
gallons of fresh water on board; and upon 
an examination of the casks which had been 
shipped as oil casks, enough was ascertain- 
ed to warrant the conclusion that the state- 
ment of the documents was true. Without 
entering into details, suffice it to say that the 
cargo was made up of such articles as are 
usually found in vessels clandestinely in- 
tended for that traffic, and was of a char- 
acter fully to justify the suspicions of the 
master. They arrived at Saint Michael on 
the 12th of September, and remained there 
till the 22d of the same month. While there, 
they discharged twenty-seven bales of dry 
goods, and the passengers took on board ten 
bags of beans; and it was during the time 
the vessel lay there that the master com- 
municated his suspicions to the mate. He 
was to receive pay at that port, and he told 
the mate that when he got his money, he 
should leave the ship, give him a letter, and 
order him home with the vessel, and dis- 
tinctly informed him that he suspected it 
was an illegal voyage. The record also 
shows that the mate was appointed master 
with the approval of the consul, and that the 
master, who was sick, left the vessel. His 
directions were that the mate should return 
to New York, and he advised him to keep 
all his papers out of the way, sa that they 
might not be stolen by the passengers. The 
vessel sailed from Saint Michael on the 22d 
of September, Levi W. Turner, master, and 
when three days out, he called all hands, and 
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stated to them that he suspected that the 
voyage was illegal, and that he was going to 
return to the United States, as advised by 
the former master. Some of the passengers 
shed tears, and wanted him to run into 
Plores, and put them ashore. They offered 
him $1,000 if he would do so, but he de- 
•clined, saying that he would not go any 
nearer the land than he was. Willing to be 
rid of them, however, he offered them a boat 
■of four or five tons; and they left in her, 
taking with them their trunks, one or two 
bales of goods, and some provisions. Consid- 
■ering them dangerous, he allowed them to 
leave, and, perhaps, it is not going too fai^ 
to say that the circumstances afforded some 
justification for his course, as they had small 
arms aboard, such as muskets, swords, and 
■cutlasses, and plenty of means to bribe the 
crew, if any had been wicked enough to 
listen to such overtures. 

Faithful to his duty, the master brought 
the vessel to the United States, and, finding 
it more convenient, he sailed for this port*. 
The petitioner in this case towed the vessel 
into the harbor, and in the course of his em- 
ployment learned from the seamen that the 
voyage was regarded as an illegal one. He 
had no knowledge upon the subject, or means 
of knowledge, except what he derived from 
the crew. Beyond doubt he performed his 
duty in towing the vessel into the harbor 
properly, and when that was done, he at 
once repaired to the office of the district at- 
torney and communicated the facts which 
he had learned on board the vessel, but he 
had none of the papers belonging to the ves- 
sel, and no personal'knowledge upon the sub- 
ject. Instead of going immediately to the of- 
fice of the district attorney, the master, as 
was his duty, went to the custom-house and 
presented his papers there, and made known 
the circumstances to the proper revenue of- 
ficers. On the following day he called upon 
the district attorney, and, through the proper 
officer of the customs, the papers were pla- 
ced in his hands. The statement of the peti- 
tioner is, that the district attorney, when he 
called on him after leaving the vessel at her 
anchorage, took down in writing the facts 
stated by him, and caused him to make oath 
to the same, and that the district attorney 
thereupon commenced proceedings against 
the bark and her cargo. Recurring to the 
libel, however, it will be seen that it is in 
the usual form, and is signed only by the 
district attorney. But that is of little im- 
portance, as it appears that the master was 
ever after recognized by the government as 
the prosecutor, and is in fact the person who 
furnished all the evidence to sustain the libel 
•ot information. 

By the act of congress of April 20, 1818, 
■one moiety of such a forfeiture is granted 
to the use of the United States, and the other 
to the use of the person or persons who shall 
sue for such forfeiture, and prosecute the 
«ame to effect. 3 Stat, 451. Take the facts 



(Case No. 15,449) U. S. v. ISLA 

as stated, and it is not possible to say that 
the petitioner sued for the forfeiture or pros- 
ecuted the same to effect. Even if the moi- 
ety was given to an jnformer, and not to 
the prosecutor, strong doubts are entertain- 
ed whether the petitioner would justly be 
entitled to the claim in preference to the 
master. He had no knowledge upon the sub- 
ject, except what he had derived on board 
the vessel, and all of that which was relia-' 
ble emanated from the master. Suppose one » 
of the crew, while the master was going 
to the custom-house, had left the vessel and 
first communicated the fact to the district 
attorney, would he have been entitled to 
claim the moiety? I think not; even if the 
law gave it to an informer, as his conduct, 
in the case supposed, would be a fraud upon 
the master, and consequently would not be 
upheld by the courts. But whether so or not, 
it is clear in this case, and in my judgment, 
beyond all doubt, that the master was the 
person and the only person, who could prop- 
erly make the claim. 

Entertaining no doubt upon the subject, I do 
not find it necessary to consider the other 
question. 

The prayer of the petition is denied. 



Case "No. 15,449. 

UNITED STATES v. The ISLA DE CUBA. 

[2 Spr. 26.] 1 

District Court, D. Massachusetts. March, 
1860.2 

Slave Trade — Porfeitobe of Vessei,. 

Circumstances which justify the forfeiture of 
a vessel under the act of 1818, c. 91 [3 Stat. 
450], for being engaged in the slave-trade. 

This was an information against the bark 
for having been fitted out, and caused to be 
sent to procure negroes from one foreign coun- 
ti7 to be transported to another foreign coun- 
try, there to be held or otherwise disposed of. 
The libel was brought under the act of 1818, 
e. 91 (3 Stat. 450). George W. Kay claimed 
as mortgagee, and I. S. Correa as owner of 
the cargo. There was no appearance for the 
owner of the bark. The government contend- 
ed that the law of informations in the in- 
stance courts differed absolute^ from the law 
of criminal trials; that there was no presump- 
tion of innocence constantly recurring, and 
that a prima -facie case was all that was re- 
quired in a proceeding in rem to make a pre- 
sumption in favor of the seizure; that the 
burden of proof then shifted to the defendant, 
who must by plenary proof establish the in- 
nocence of the rem. 

C. L. Woodbury, Dist Atty., and J. P. 
Woodbury, for the United States. 
Sohier & Welch, fbr claimants. 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 

2 [Affirmed in Case No. 15,447.] 
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SPRAGUB, District Judge, reviewed all 
the evidence in the case, and declared the 
vessel forfeited. The decision was based on 
the facts that the master left the vessel, and 
gave her up to his mate, his instructions to 
him at the time; that he was at the time 
owner, and his not appearing at this trial to 
claim her, while the mortgagee and owner of 
the cargo did appear; the expressions and 
' acts of Correa, when he was told by the mate 
that he was going to take the ship to New 
York, because the vessel was engaged in the 
slave-trade; the fact of her being mortgaged 
for ?6,000, and appraised at $3,000; the fact 
of Dobson, the owner, allowing Ray to char- 
ter her to Correa, and take her beyond his 
reach, and his want of interest in her destina- 
tion, cargo, or passengers, and want of dil- 
igence in protecting^ his property from any il- 
legal voyage, and the inconsistencies between 
the charter-party and manifest, the vessel by 
the latter being bound to a port five degrees 
outside of the limits of the former; that the 
cargo also indicated her purpose, — fifteen 
thousand gallons of water, over which were 
placed boards five or sis: feet deep, forming 
a deck or platform, upon which slaves could 
be seated, rice, fifteen barrels of salt, two of 
vinegar, a box of iron rods, muskets and cut- 
lasses,— all adapted to this kind of trade. 
These, the court said, required explanation; 
and the explanation offered as to the water 
casks, that they were taken out to be filled 
with palm-oil and returned, is contradicted, 
or rendered of no force, by the testimony of 
Salem and Boston merchants, that there is no 
such custom, and the government show that 
there is no palm-oil at Loango, the place men- 
tioned in the manifest And if the boards 
were used as dunnage, the space is unneces- 
sarily large, as all the goods carried out would 
not cover half the space. The box of iron 
rods, not on the manifest, was described as 
being instrumentalities by which the hold 
could be made a prison of without excluding 
the air, and not such things as would be used 
in any fair commerical enterprise. The 
medicine boxes were also admirably adapted 
to the slave trade. Some boilers were also 
found on board, well suited to prepare food 
for large numbers, and implements for taking 
it out. Two crates of mugs, for which there 
is no trade at the destined ports, were weU 
adapted to slaves as a cargo. Though a 
small cargo, yet it required three different 
berths in New York to load at. . These things 
remained unexplained, and some of them at 
least were inconsistent with an innocent voy- 
age. 

The judge thought the evidence conclusive, 
and was entirely satisfied, both from the tes- 
timony of the government and the failure of 
the claimants to explain it, that the decree, 
as above, should be entered. 

[Upon an appeal to the circuit court, the de- 
cree of this court was affirmed, with costs. 
Case No. 15,447. For a subsequent proceeding, 
see Id. 15,448.] 



Case l^o. 15,450. 

UNITED STATES v. ISMENARD et aL 

[1 Cranch, 0. 0. 150.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

WdISANCES — GrAMING HODSES — JOINT INDICTMENT, 

1. A public gaming-house is a public nuisance 
at common law. 

[Followed in U. S. v. Mickle, Case No. 15,763. 

Cited in U. S. v. Holly, Id. 15,381; U. S. 

V. Milbum, Id. 15,767.] 
[Cited in People v. Sponsler, 1 Dak. 289, 4& 

N. W. 460.3 

2. Upon a joint indictment the judgment must 

[Cited in U. S. v. Holly, Case No. 15,381.] 

Indictment [against John F. Ismenard, 
John Ismenard, and Robert Smith] for keep- 
ing a public gaming-house. 1st count, com- 
mon nuisance; 2d, under the act of as- 
sembly of Maryland, 1797, c. 110, prohibiting 
faro-tables, and other gambling devices, to 
be kept by tavern-keepers and retailers of 
wine and spirits. 

Mr. Mason, for the District, cited 1 Hawk. 
P. O. 360, 362, that a public gaming-house is 
a common nuisance. 

E. B. Caldwell and P. B. Key, contended 
that playing at cards or dice is not malum 
in se; nor in itself an offence at common 
law. 11 Coke, 87b. And that a public gam- 
ing-house is no offence at common law im- 
less it become disorderly, so as to disturb 
the neighbors. 4 BL Comm. 167, 171. 

But THE COURT (nem, con.) instructed 
the jury that a public gaming-house Is a 
common nuisance. The verdict having been 
rendered against the defendants upgn the 
first count only, and the indictment being 
joint, it became a question whether the 
judgment should be joint or several; and the 
following authorities were cited: Jones v. 
Com., 1 Call, 555; Godfrey's Case, 11 Coke, 
42; 2 Hawk. P. C. bk. 2, p. .633, c. 48, §§ 10, 17, 
18; Esp. N. P. 420; 2 Hawk. P. O. p. 342, c- 
25, § S9. 

THE COURT imposed the fines severally: 
namely, on J. P. Ismenard,' $133i^, on John 
Ismenard, $50, on Robert Smith, $25; and 
required each of them to give security in 
five hundred dollars for his good behavior 
for one year. 



Case H"o. 15,451. 

UNITED STATES v. lYY. 

[Hempst. 562.] 2 

Circuit Court. D. Arkansas. Dec, 1847. 

PeDEKAI. CoOKTS — JUKISDICTION OF OFFENCES IN 

Indian Codntky. 

1. The circuit court of the United States had 
no jurisdiction to punish offences committed in 
the Indian country west of Arkansas, anterior to 
the 17th of June, 1844. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Samuel BL Hempstead, Esq.]- 
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2. Cases of U. S. v. Alberty [Case No. 14.426], 
and TJ. S. t. Starr [Id. 16,379], cited and con- 
firmed. 

[This was a writ of habeas corpus sued 
out in behalf of Joseph Ivy, who was held 
for trial on a charge of murder.] 

S. H. Hempstead, U. S. Dist, Atty." 
E, H. English, for defendant. 

Before JOBDNSON, District Judge. 

OPINION OF THE COURT. On hearing 
this case and carefuUy examining the evi- 
dence, it appears clearly that the defendant 
has been committed for trial in the circuit 
court, charged with the murder of Larkin 
BJckles, a white man, in the Cherokee Na- 
tion, west of Arkansas, on the 7th Septem- 
ber, 1840. The offence having been perpe- 
trated in the Indian coxmtry anterior to its 
annexation to the district of Arkansas, by 
the act of congress of the 17th of June, 1844 
(10 Laws, 583 [5 Stat. 6S0]), the circuit court 
of the United States has no jurisdiction to 
try the defendant, as has been heretofore 
expressly decided in U. S. v. Alberty [Case 
No. 14,426], and U. S. v. Starr [Id. 16,379], 
the doctrine of which cases is deemed to be 
entirely correct, and decisive of the present 
question, and consequently the defendant 
must be discharged from further imprison- 
ment Discharged accordingly. 



Case No. 15,453. 

UNITED STATES v. JACK. 

[1 Cranch, C. C. 44.] i 

Circuit Court, District of Columbia, Dec. Term, 
1801. 

CiRcoiT Court District Columbia — Jubisdictios. 

This court has not jurisdiction of larceny by a 
slave. 

Indictment [against negro Jack, a slave] 
for theft Plea to the jurisdiction, it being a 
case cognizable only by a justice of the peace, 
by the act of assembly of Maryland. 

THE COUUT decided that they had not 
jurisdiction, and ordered the slave to be de- 
livered to a constable to be carried before a 
justice of the peace. 



Case N"o. 15,453. 

UNITED STATES v. JACKSON. 

[4 Cranch, C. 0. 483.] i 

Circuit Court, District of Columbia. Nov, Term, 
1834. 

CnOELTy TO ASIMALS. 

Public cruelty to a cow, and beating her to 
death in or near a public street in Washington, 
Is an indictable offence at common law, as a 
public nuisance. 

The indictment averred that the defendant 
[Daniel Jackson], "unlawfully, wantonly, and 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



crueUy, in the public street in the city of 
Washington, in the same county, and In a 
public place in the city of Washington in said 
county, and near the public streets of said 
city, and dwellings of the citizens thereof^ 
and in view of the said streets and dwellings 
and said citizens, in said county, did cruelly 
with clubs and stones, beat strike, and griev- 
ously woimd and kill a certain cow, then and 
there being, the prope'rty of a certain Charles 
A. Howe, of the value of twenty dollars, to 
the terror and disturbance of the said citi- 
zens, and to the common nuisance of the citi- 
zens of said county, to the evil example of 
all others, and against the peace and govern- 
ment of the United States." 

Mr. Morfit, for defendant, moved the court 
to quash the indictment. The Maryland act 
of 1809 (chapter 138, § 4) shows that at com- 
mon law, cruelty to brutes was not punish- 
able. The Virginia cases are founded upon 
the peculiar qualities of slavery. 3 Chit Cr. 
Law, 1087; 4 Bl. Comm. 19. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to quash the indictment 

Upon the trial, the defendant's counsel con- 
tended that it was necessary to prove that 
the cow died of that beating. 

But THE COURT refused to give the in- 
struction; and, at the prayer of the attorney 
of the United States, instructed the jury that 
the gist of the offence was the public cruelty 
to the common nuisance, and it was not nec- 
essary for the United States to prove that the 
cow died of the bearing. 



Case No. 15,454. 

UNITED STATES v. JACKSON. 

[4 Cranch, C. C. 577.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

COMPETESCT OF WITNESSES— FORGEBT. 

The person, to the prejudice of whose right a 
forgery is averred to be, is a competent wit- 
ness to prove the forgery. So, also, is the per- 
son whose receipt is averred to be forged. 

Indictment [against William Jackson] for 
forging a bill and receipt of Polldnhom & 
Campbell against Major William T. Barry, of 
eight dollai-s and fifty cents, for a trunk, by 
altering the amount, which was originally 
$6.50 to ?8.50. The deposition of Major Barry 
had been taken by consent provided he could 
be a competent witness, and was now pro- 
duced by Mr. Key for the United States. 

Mr. Brent, for the defendant, objected that 
he was interested; and cited the case of U. 
S. V. Anderson, in this court ^ November 
term, 1834 [Case No. i4,452], and the cases 
there cited. 

THE COURT (nem. eon.) decided, that 
Major Barry was a competent witness, and 
his deposition was read. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Key then offered Messrs. Polkinliom 
and Campbell. 

Mr. Brent objected. 

•But THE- COURT oyerrulefl the objection, 
■and they were tsamined. 

The indictment charged the forgery to be 
to the prejudice of the right of the said W. T. 
Barry, and with intent to defraud him, under 
the eleventh section of the penitentiary act of 
1831 [4 Stat. 44^]. 



Case ITo. 16,456. 

UNITED STATES t. JACKSON. 

[1 Hughes, 531,] i 

■Circuit Court, E. D. Virginia. April 13, 1875. 

Interxal Revexoe— Retailing Liqooks— Special 

Tas. 

Selling aa occasional drink of. spirits, out of 
a bottle, not in a bar-room, where no intention 
•of defrauding the national revenues is apparent, 
is not "carrying on the business of a retail liq- 
uor dealer" without having paid the special tas, 
in contemplation of section 3242 of the Revised 
Statutes of the United States. 

[Cited in U. S. v. R«nneeke, 28 Fed. 848.] 

The indictment was for violating section 
5242 of the Revised Statutes, which de- 
clared (in 1875) that "every person who 
■carries on the business of ... a re- 
tail liquor dealer . . . without having 
paid the special tax as required by law, 
shall, for every such offence, be fined not 
less than one thousand dollars, nor more 
than five thousand dollars, and be imprisoned 
not less than six months, nor more than 
two years." Section 3244 declares that "ev- 
ery person who sells, or offers for sale, for- 
eign or domestic spirits or wines, in less 
<iuantities than five wine gallons at the same 
time, shall be regarded as a retail dealer in 
liquors." 

The proof before the jury was, that [Jo- 
siah] Jackson had no license; that a detect- 
ive, sent by a revenue officer, had gone to 
his grocery on one occasion and called for a 
half pint Qt whisky and received it and paid 
for it, the revenue officer looking through 
the window and seeing the occurrence; that 
this same witness (whose veracity was im- 
peached by a half dozen witnesses for the 
defence) had bought a small quantity of 
whisky on another occasion; that two other 
witnesses had on separate occasions bought 
drinks at the establishment, it having been 
poured out of a bottle into glasses for them; 
and that on these two occasions a: woman 
had sold the liquor and not the accused. 
The defence proved by eight or tell witness- 
es, who all lived near the accused and had 
loiown him intimately for many years, that 
he was a man of excellent character, that 
ixe had not carried on the business of liquor 
'dealer in their whole acquaintance with 
Mm; that they had on some occasions in- 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



quired for liquor at his grocery and could 
never get it; that he was a member of the 
church in good standing. These witnesses 
nearly aU concurred in saying that they 
knew the general character for veracity of 
the witness who had testified that he had 
bought whisky of Jackson himself, and that 
from that general reputation they would not 
believe said witness on oath. Most of these 
witnesses also proved that Jackson's wife 
had died two years before, and that no wo-' 
man had since assisted him in his groceiy. 

HUGHES, District Judge. The court char- 
ges the jxury that two acts were neeessaiy 
to make up the offence under trial. First 
Carrying on the business of retailing liquor 
in less quantities than five gallons, and, 
second, doing this without having paid the 
special tax required* by law of retail liquor 
dealers. The statute, from the severity of 
the punishment imposed (this was before the 
amendment fixing a much lighter penalty), 
evidently did not intend to punish the of- 
fence of selling an occasional drink or bottle 
of liquor, an offence, the suppression of 
which it seemed to leave to the police or the 
local tribunes; but it contemplated the larger 
offence, really prejudicial to the revenues of 
the government, of carrying on the business 
of retailing liquor without the payment of 
the proper tax. This latter offence is a legi- 
timate subject for the cognizance of a United 
States court; the other offence, which is one 
merely against the good order of society, is 
not within the legitimate objieets of the juris- 
diction of the national tribunals of justice. 
If they took cognizance of such offences they 
would interfere in affairs properly belonging 
to the cognizance of the local courts and 
police. 

It is for the jury to decide how many sales, 
and what preparation and appointments of 
a bar-room are necessary, in each case, to 
constitute the offence of carrying on the 
business of retailing liquor; but the court is 
clear in instructing them that a few instan- 
ces of selling liquor in small quantity by per- 
sons having no bar-rooms, and none of the 
usual appliances of retail liquor dealers, with 
no intention apparent of defrauding the na- 
tional revenue, do not constitute a carrying 
on the husiness of retail liquor dealing, with- 
in the meaning and objects of section 3242 
of the Revision. 

I find that in the Western disti-ict of North 
Carolina, the United States circuit court 
there has established a standing order in ac- 
cordance with these views in the following 
words: "No warrant shall be issued by a 
United States commissioner against a person 
charged with retailing distilled spirits or to- 
bacco, unless the affidavit of information 
shall expressly state that such person has 
violated the revenue laws by frequently sell- 
ing such articles." 

The jury brought in a verdict of not guilty. 
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Case Ho. 15,456. 

UNITED STATES v. JACKSON, et al. 

[3 Hughes, .231.] i 

Circuit Court, E. D. Virginia. April 3, 1878.2 

PtEABiNG OS Official Bonds — Revenue Col- 

LECTOU. 

On demurrer to a declaration on an official 
bond of a collector of taxes: HeU, that where 
the bond does not identify the district in 
which the officer is to act, nor the .^^te of hm 
commission, nor the sort of taxes which the offi- 
cer was to collect, nor the date of the act of con- 
gress under which the bond was given, and the 
condition of the bond is that the officer shall 
faithfullv execute and discharge all the duties ot 
'■■said office,"— in such case the declaration is 
demurrable and defective. 

On defendant Lewis McKenzie's demurrer 
to the declaration. 

BY THE COURT. This suit is brought by 
the United States against George W. Jackson 
and his sureties, upon a penal bond given 
May 29, 1866, for fif^ thousand dollars. The 
condition set out in the bond is in the follow- 
ing words, viz.: Whereas the president of 
the United States hath, pursuant to law, ap- 
pointed the said George W. Jackson collector 
of taxes, under an act entitled "An act to 
provide internal revenue to support the gov- 
ernment, to pay interest on the public debt, 
and for other purposes;" now, therefore, if 
the said George W. Jackson shall truly and 
faithfully execute and discharge all the duties 
of said oface, and shall justly and faithfully 
account for and pay over to the United States 
in compliance with the orders and regula- 
tions of the secretary of the treasury all pub- 
lic moneys which may come into his hands or 
possession, etc., then the obligation to be void, 
etc. 

It will be observed that the words "for the 
8th collection district of Virginia," which 
should have followed after the words "collect- 
or of taxes," are omitted. So also are omitted 
the following words or their equivalent, which 
should have been inserted after those describ- 
ing the act of congress under which the bond 
is taken: "And, in due form of law, caused 
to be issued to him as such a commission, 

bearing date the day of May, A. D, 

1866." Indeed, all words are omitted which 
should have been employed to identify the 
sort of taxes which Jackson was to collect; 
the disti-ict in which he was to collect them 
and exercise the office of collector of taxes; 
and the commission under which he was 
to act, its date, and either its general 
purport or precise terms. The date of the 
act of congress referred to in the bond is not 
given. There is nothing to show whether 
Jackson was to collect taxes in a district 
yielding millions of dollars of revenue per 
annum, or in a district yielding next to no 
revenue at all. There is nothing to show 
that he was to be collector of taxes for any 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Jur^ge, and here reprinted by permission.] 

2 [Affirmed in lOi U. S. 41.] 
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particular district; but, on the contrary, on. 
the principle, expressio unius est exdusio 
alterius, the bond, in mentioning Jackson gen- 
erally as a collector of taxes, would seem to- 
exelude the inference that he was to . be a 
collector for a particular district, so as to ren- 
der inadmissible any evidence showing de- 
fault as collector in any particular district. 
A reference in the bond to the commission 
might have identified the district for which 
he was collector; but even that is wanting. 

There can be no office created by the presi- 
dent of the United States, except by authority 
of some express act of congress. There -can 
be no general collection of taxes under the^ 
authority, and no general collection of taxes 
under the appointment of the president of the- 
United States, because there is no law author- 
izing such a service or such an officer. All 
authority to act, and every office exercised 
nnder the government of the United States, 
must have the sanction of express law. Even 
if this were not strictly so, it is difficult to 
conceive of an office except as limited by 
some territorial jurisdiction. We cannot 
imagine a sheriff except as sheriff of some 
pariicular county or town, or of a marshal 
except as a marshal of some particular dis- 
trict The designation of the district is an 
essential part of the style of such an office as 
this. As neither Jackson himself nor his 
securities can be bound to the United States 
except by authority of some express act of" 
congress, let us see whether any act applica- 
ble to their bond exists. There may be many 
other acts, but there is at least one act of 
congress whose title corresponds with that in 
this bond, which is the act bearing that title, 
approved July 1, 1862 [12 Stat 432]. If we 
assume that the act meant to be described by 
the words in the bond was an act of con- 
gress, that the government intended to be- 
spoken of in the title of the act given in the 
bond was the government of the United 
States, and that the date of the act intended 
to be referred to in the bond was that of the 
1st of July, 1862, and turn to the act entitled 
"An act to provide internal revenue to sup- 
port the government to pay interest on the- 
public debt" etc., approved July 1st, 1862, 
we shall find that that act nowhere author- 
izes the appointment of collectors of taxes- 
generally, but only authorizes (in section 2> 
their appointment "for each collection dis^ 
trict" The words "collector of taxes" gen- 
erally, used in the bond, described an officer- 
not known to the law, and the bond is yoid 
both from uncertainty of description, render- 
ing it impracticable to prove a default by ad- 
missible evidence, and as describing an officer- 
not known to the law of the United States, 
and therefore not capable of making default 
to the United States. The demurrer of the- 
defendant Lewis McKenzie is therefore sus- 
tained. 

[A writ of error was sued out from the su- 
preme court where the judgment of this court 
was affirmed. 104 U. S. 41.] 
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Case No. 15,457. 

UNITED STATES v. JACKSON. 

[2N-Y. Leg. 01JS..3.] 

Cireuit Court, S. D. New York. 1843. 

Courts— Jurisdiction. 
[The United States courts have no authority to 
try persons for crimes committed within a for- 
•eign territory, although upon the seas where 
the tide ebbs and flows.] 

Indictment for grand larceny on the high 
seas. 

The prisoner was indicted under the act of 
congress, passed 30th April, 1790, § 16 [1 Stat. 
116], for a grand larceny, and charged by the 
indictment with being a mariner, and on the 
Stii day of .July, 1841, on board of a certain 
American vessel, being a brig called the 
Petersburgh, on the high seas, and out of the 
jurisdiction of any particular state, and with- 
in the jurisdiction of the United States, of 
taking and carrying away 57 silver coins 
called Mexican mill dollars, the personal 
goods of some person or persons to the ju- 
rors unknown, with intent to steal and pur- 
loin the same. The second count was the 
same as the first, and charged that the ves- 
sel belonged in whole or in part to a certain 
person or persons, then and still being a citi- 
zen or citizens of the United States. 

The trial came on before a jury, and the dis- 
trict attorney introduced the depositions of 
several witnesses taken de bene esse in the 
cause on the part of the United States, from 
which depositions it appeared that the Peters- 
burgh was an American vessel, and that she 
was at the port of Vera Cruz in the month of 
July, 1841, where she took in a cargo and 
sailed for the port of New-York, and arrived 
there in the month of August following. 'The 
cargo consisted of simdry articles, and amon^ 
the rest was 51,000 Mexican dollars in bags 
of $1,000 each, which were stowed in the hold, 
ajid afterwards in the run. The master 
proved that one of these bags had been cut 
open when he arrived at the city of New- 
York, and ?57 missing. One of the sailors 
testified that the vessel had cleared at the 
custom-house at Vera Cruz, about 27th June, 
1841; that she dropped out from the quay 
and cast anchor in the seas, and within the 
jurisdiction of this court, and that after lying 
there some time the captain ordered the cargo 
to be shifted; that the prisoner and the wit- 
ness went below and moved the specie; that 
while in the hold, in moving the specie, he 
saw the prisoner stoop down, and hea.rd the 
silver jingle. In a day or two after he in- 
formed the captain, who went to the pris- 
oner's chest in the forecastle, searched it, and 
found about $40 in silver, which he supposed 
had been stolen. The prisoner was put to 
his duty, came home in the vessel, and when 
the vessel was unloaded at Brooklyn, the bag 
was discovered to have been cut open and 
again sewed up. The prisoner offered no 
proof as to the offence or in exculpation of his 
guilt 



Nash and Noble, for the prisoner, asked the 
court to charge the jury, that the prisoner 
must be' acquitted on the ground that it did 
not appear that the robbery had been com- 
mitted on the high seas, according to the 
averments in the indictment, and insisted that 
the prisoner could not be convicted, imless 
this fact appeared affirmatively in the proofs; 
that the act of congress had not given juris- 
diction to this court to try the offence, unless 
it had been committed on the high seas, and 
out of the jurisdiction of any particular state, 
and within the admiralty and maritime juris- 
diction of the United States; that the United 
States courts possessed no criminal jurisdic- 
tion of offences, unless "brought within the 
words of the constitution, or the statutes or 
acts of congress; that the courts of the Unit- 
ed States had no criminal common law juris- 
diction, and they referred to the case of Hud- 
son and Goodwin v. U. S., 7 Cranch £11 U. S.] 
32; 1 Kent, Comm. 355; U. S. v. Wiltzburger, 
5 Wheat. [18 U. S.] 97. The learned counsel 
insisted that the harbor of Vera Cruz was 
not on the high seas; that the locus in quo 
was not within the admiralty jurisdiction of 
the United States, but within the Mexican ter- 
ritory. 

o 

Mr. Hoffman, Dist Atty., contra. 

It was proved that the vessel was within 
the admiralty and maritime jurisdiction of 
the United States, inasmuch as the vessel was 
anchored where the tide ebbed and flowed. 
The prisoner had taken the money, and 
brought the same away from Vera Cruz to a 
place clearly upon the Iiigh sea, and brought 
it into the state of New-York. The offender 
in such a case would be liable for the lar- 
ceny both in the state where he took the 
property and in the state where he brought 
it, as the stealing of the property would be 
one continuous taking and act 

Nash & Noble, in reply. 

Where a man stole money at Utica, brought 
it to New- York, entered on board of a ship 
and sailed to Philadelphia, and was there ar- 
rested with the money stolen, he could not 
be indicted and convicted for stealing the 
property and carrying it away on the high 
seas, within the meaning of the act of con- 
gress. 

Before THOMPSON, Circuit Justice, and 
BETTS, District Judge. 

THOMPSON, Circuit Justice (charging 
jury). 1st That it did not distinctly appear 
from the evidence where the vessel was sit- 
uated at the time the money was stolen; tha,t 
the prisoner was guilty of taking the money 
there could be no doubt; that if the money 
was stolen while the vessel was on the high 
seas, the jury must convict the prisoner; but 
if it was stolen while the vessel was in the 
harbor of Vera Cruz, and within the Mexican 
territory, that the prisoner, though morally 
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guilty of the grand larceny, yet he could not 
1)6 punished by this court, as it had no juris- 
■diction in the matter, and he must be accord- 
ingly acquitted. That the act of 1790 did 
not authorize the United States courts to try 
persons for crimes committed within a for- 
eign territory, although upon the seas -where 
the tide ebbs and flows; that the high seas 
were, properly speaking, within the territory 
of no state or country, but wherever there 
was a local jurisdiction, it appears to have 
been excepted from the jurisdiction of the 
United States courts on the seas, as respects 
that territory. 

The jury retired, and were unable to agree 
upon their verdict, whereupon the disti'ict at- 
torney entered a nolle proseqiii. 



Case Wo. 15,458. 

UNITED STATES v. JACKSON. 

[4 N. Y. Leg. Obs. 450.] 

District Court, S. D. New York. Nov. 30, 1841. 

SntPPiNO — PcBLio Regulations — Inspeotion — 
LiOESs E — Perrtboat. 

1. Congress has power to regulate the hmM 
aud equipment of vessels within the United 
States, whether or not they are engaged in 
commerce with foreign nations or among the 
several states. 

2. The act of congress of July 7, 1838 [5 
Stat. 304], embraces vessels of all descriptions 
propelled wholly or in part by steam. Sections 
8 and 9 of the act do not limit its operation to 
vessels engaged at sea, or on the Great Lakes. 

« 

3. A steamboat owned by citizens of this 
state, and esdusively employed as a ferryboat 
on waters within the limits of the state, is 
bound to take out a license and have inspection 
under tiie act, 

4. The steamboat in this case condemned to 
pay a penalty of $500, for running over a ferry 
without previous inspection and license. 

[This was an action of debt, for a penalty, 
against Daniel Jackson.] 

F. F. Marbury, for the United States, 
W. C. Noyes, for defendant. 

BETTS, District Judge. The United 
States prosecute an action of debt against 
the defendant as owner or master of a 
steamboat, demanding a penalty of $500, im- 
der the provisions of the act of congress en- 
titled "An act to provide for the better se- 
curity of the livea of passengers on board 
vessels propelled in whole or in part by 
steam," approved July 7, 1838. The declara- 
tion alleges that the defendant, being master 
or owner of a steamboat named the Daniel 
Jackson, duly licenced, at this port, used and 
employed her on the East river, on the nav- 
igable waters of the United States, in the 
transportation of goods, wares, and mer- 
chandize, and passengers, between the city 
of New York and the village of "WiUiamsburgh, 



in the county of Kings; but utterly failed, 
neglected, and refused to have her inspected, 
from December 1, 1839, to January 1, 1840, 
as required by the said act, or to deliver to 
the collector a certificate of such inspection 
within twelve months from the date of said 
act, &c. 

The defendant pleaded that, during the pe- 
riod in the declaration mentioned, he was a 
citizen and actual resident of the state of 
New York, and that the said steamboat was an 
ordinary ferryboat, used and employed by 
him to keep up and maintain a ferry, licenced 
by and under the authority of the city of 
New York, between that city and "Williams- 
burgh, in the county of Kings; and that the 
said steamboat was never used or employed 
for any other purpose whatsoever, or on any 
other waters than the East river, lying exclu- 
sively within the limits of the state of New 
York. To this special plea the plaintiffs de- 
murred. 

The steamboat had been duly licenced xin- 
der the existing laws by the owner. The 
sixth section of the act makes it the duty of 
the owners of steamboats to have the hulls 
inspected once in every twelve months, and 
the boilers and machinery once in every six 
months, and to deliver to the collectors of 
the port a certificate of such inspections; and 
on failure, to forfeit the licence and be sub- 
ject to $500 penalty. 

The questions raised under the demurrer 
are, whether the provisions of the act apply 
to this vessel, which is owned and navigated 
wholly within this state, and employed only 
as a ferryboat; and, if the act has that ex- 
tent, whether congress had constitutional 
power to pass and enforce it. 

The opinion of the coiurt will be directed to 
these inquiries: 1. Are the provisions of the 
act restricted to steam vessels engaged in the 
transportation of freight and passengers at 
sea, or on the Lakes Champlain, Ontario, 
Erie, Huron, Superior, and Michigan? 2. If 
the act is not so limited, does it embrace any 
vessels other than those subject to be en- 
rolled and licenced imder the laws then in 
force? 3. Has congress power to legislate 
over vessels, exclusively employed within a 
state and on its waters, and especially over 
ferryboats? 

Although these inquiries involve legal prop- 
ositions of considerable importance, I appre- 
hend they may be satisfactorily answered, 
without any elaborate examination or dis- 
cussion. It appears to me most manifest, 
upon the face of the statute, that congress 
did not mean this new legislation to be lim- 
ited to any particular class of steam vessels, 
or to those employed in any particular locali- 
ties. The first section makes it the duty of 
all owners of steamboats to take out new li- 
cences. The second section forbids the own- 
er of any steamboat, to transport merchan- 
dize or passengers in or upon the bays, lakes, 
rivers or other navigable waters of the Unit- 
ed States, without obtaining the licence re- 
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quired by the act. The third section requires 
the appointment of inspectors, on the appli- 
cation of the masters or owners of any steam- 
boat, &c., &c., and the foiu^ and fifth sec- 
tions direct inspections and certificates in re- 
spect to any steamboat, &e., &c. The sixth 
section makes it the duty of owners and mas- 
ters of steamboats to cause such inspections 
to be made, &c. The seventh section regu- 
lates the management of any steamboat, as 
to discharge of her steam, &c. The nintli 
section enacts, that iron rods or chains shall 
be employed and used in the navigation of 
all steamboats, instead of wheel or tiller 
ropes. The tenth section makes it the duty 
of the master or owner of every steamboat 
mnning in the night to carry signal lights: 
and the twelfth, section subjects to criminal 
prosecution for manslaughter, any captain, 
pilot, &c., employed on board any steamboat, 
by whose negligence or misconduct life is 
lost, &c. 

The rule of construction contended for by 
the defendant, that general words of a stat- 
ute are to be controlled by subsequent re- 
straining ones, is not to be questioned; but, 
to have that effect, the restraining woi-ds or 
clause must have evident relation to the 
whole subject matter; otherwise they are to 
be understood as supplementary, or exceptive 
to the main provisions. In view of these 
principles of construction, the provisions of 
sections 8 and 9 are, in my opinion, not to be 
regarded as restricting the general operation 
of the act; but as providing additional regu- 
lations in respect to steam vessels employed 
at sea and on the Great Lakes. Every steam 
vessel engaged in the transportation of mer- 
chandize or passengers, at sea or on the lakes 
named, must be supplied with particular 
boats or yawls, and fire engines and appara- 
tus. It seems to me plain, upon the lan- 
guage of these sections, that the intention of 
congress was, to compel that class of vessels, 
besides conforming to the general require- 
ments of the statute, furthermore to equip 
themselves in reference to the dangers of the 
navigation they pursue, and which might be 
regarded as more imminent to them, remote 
from aid and succor, than to vessels employ- 
ed on inland waters; and it is to be remark- 
ed, when this special purpose is satisfied, the 
ninth section, with only the break of a semi- 
colon in the clause, drops the limitation of 
"every steamboat so employed," and, taldng 
up again the general phraseology before used, 
directs that "iron rods or chains shall be 
used in the navigation of all steamboats, in- 
stead of wheel or tiller ropes, imder a pen- 
alty of $300." In suits heretofore brought in 
this court to enforce that penalty, against 
boats navigating Long Island Sound and the 
North river, it has been held that they fell 
within the provisions of the clause, and that 
it was not to be construed as having relation 
only to the boats particularly referred to in 
sections 8 and 9. TJ. S. v. Stone [Case No. 
16,407]. I tbilnk it follows, plainly, from the 



analysis given of the statute, that congress- 
contemplated a system of regulations to gov- 
ern every description of steam vessels; and 
I adhere to the former opmion expressed, 
that every steamboat, wherever employed^ 
is liable to the penalties of the act on dis- 
obeying It; imless it be shewn that congress 
had no power to establish these regulations, 
or has, by implication, limited them to par- 
ticular vessels. 

2. It was earnestly insisted that the first 
and second sections of the act distinctly in- 
dicate the intent of congress, to bring under 
its provisions only those steam vessels which 
at the time were subject to be enrolled and li- 
cenced by the existing laws; and these, it 
is contended, can be no other than vessels 
engaged in the coasting trade or foreign 
commerce; and accordingly the geneml 
terms, "all and every," used in difiCerent 
parts of the act, must be so qualified. Al- 
though this point is substantially involved 
in the first, and must be disposed of under 
the principle governing that, yet, perhaps, it 
demands a special consideration. The refer- 
ence to existing registry and licence laws, 
is supposed to adopt the provisions of those 
acts as criteria of the description and em- 
ploy of steamboats made subject to the reg- 
ulation of the present statute, and thus in- 
directly to establish a restriction or quali- 
fication to the general operation of the act. 
The second section obviates the question 
made under the first, whether the statute 
was designed to operate prospectively, or 
must be limited to boats at the time actually 
licenced; because it interdicts the employ- 
ment of boats, after the succeeding October, 
without having first obtained a licence, &c. 
The new licence, therefore, required by the 
first section, must be understood to be that 
particular document pointed out by this stat- 
ute, and not merely a reissue or renewal of 
one existing at the time. But a construction 
restrained to • the strictest meaning of the 
words would not aid the defendant; because, 
by the pleadings, it stands admitted that this 
steamboat had before taken out a licence 
imder the laws of the United States. The 
argument, however, ig, that the boat is no 
way compromitted by taking a previous li- 
cence; as there was no obligation on her 
part to seek it, and no authority in law in 
the collector to grant one. The position is 
undoubtedly correct, that the defendant can- 
not be made liable to the penalties of the 
statute because of a step by him or the cus- 
tom house, not exacted nor authorized by 
the existing laws. But I do not accede to 
the proposition of the defendant, that the 
act of 1838 must be interpreted in subordi- 
nation to the laws then in force, in respect 
to the enrolment and licencing of vessels, 
so that no vessel can fall within its pro- 
vision unless she was previously obliged to 
be licenced or enrolled. And it is to be re- 
marked, in this connection, that there is 
manifestly a misapprehension of the effect 
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and oTjject of our registry and licence laws. 
Those laws, up to this period, had ne^er 
been imperative or mandatory in this respect. 
They imposed penalties and disabilities on 
vessels not documented according to their 
provisions. Such vessels might, without 
those papers, be rendered in a degree use- 
less in the general business of navigation and 
trade; but it was no condition to their em- 
ployment, or to a right of property in them, 
that they should possess any of those docu- 
ments. Livingston v. Van Ingen [9 Johns. 
C073; 17 Johns. 488. An examination of the 
legislation of congress on this subject shows, 
that the laws were not framed with a view 
to coerce shipownei-s to register aod licence 
their vessels, but rather to secure American 
bottoms special advantages, when their na- 
tionality was evidenced by proper ship pa- 
pers; with, perhaps, the further purpose of 
securing them a right of navigation within 
the states, independent of state legislation. 
[Gibbons v. Ogden] 9 Wheat. [22 U. S.] 203; 
5 Cow. 562. The numerous aqts passed from 
the First congress to this time, proffer privi- 
lege and inducements to sail and 'steam ves- 
sels taking the documents, and visit with 
disabilities and penalties those who fail to 
conform to the laws,— without, however, 
placing them under obligation to do so. 
Acts Sept. 1, 1789, c. 11 [1- Stat 55]; Sept. 
29, 1789, c. 22 [Id. 94]; December 31, 1792, 
c, 146 [2 Bior. & D. Laws, 313; 1 Stat. 287, 
c. 1]; Febi-uary 18, 1793, e. 153 [2 Bior. & X). 
Laws, 332: 1 Stat. 305, c. S]; March 3, 1803, 
c. 331 [3 Bior. & D. Laws, 534; 2 Stat. 209, 
c. 18]; March 7, 1794, c. 5 [1 Stat. 342]; Feb. 
25; 1804, c. 370 [3 Bior. & D. Laws, 574; 2 
Stat. 259, c. 17]; March 27, 1804, c. 405 [3 
Bior. & D. Laws, 618; 2 Stat. 296, c. 52]; 
afarch 3, 1813 [2 Stat. 809]; March, 1825, c. 
101 [4 Stat. 129]; March 3, 1831, c. .o76, 4 
Stat. 492], and April 4, 1840, e. 6 [5 Stat. 
370]. Still, if the interpretation of these stat- 
utes should be that an obligation on owners 
to comply with them must be implied, this 
act of July 7, 1838, will be -found the first 
which positively enjoins their taking out a 
licence, and enforces a- direct and heavy pen- 
alty for omitting to comply. This distinc- 
tion would be sufficient to show that con- 
gress did not intend to make the last act 
subordinate to, or merely concurrenf with, 
the former ones. Independent of that con- 
sideration, the subject matter and the terms 
of the enactments plainly evince that con- 
gi-ess, in the act of 1838, meant to establish 
a new and independent system, entire and 
perfect in itself, both as to its objects and 
the particulars upon which it was to oper- 
ate. The reference to antecedent acts need 
not be understood as doing more than adopt 
the methods there prescribed, in making en- 
rohnents and taking out licences. The first 
section directs "a new enrolment under the 
existing laws," and "to take out a new li- 
cence under such conditions as are now im- 
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posed by law." The second section prohibits 
the use of steam vessels, without having 
first obtained "a licence under the existing 
laws, and without having complied with the 
conditions imposed by this act." All these 
directions are satisfied by pursuing,- in ob- 
taining the papers, the manner and form fix- 
ed by former^ acts. This is a familiar mode 
of legislation, and the obvious meaning of 
the language would seem to look to antece- 
dent acts only for a description of ship's pa- 
pers, and the method of procuring them; 
and it would be a forced construction to hold 
that congress intended, in that way, to limit 
this act to the kind of vessels which could 
obtain licences under previous laws. On 
this branch of the defence, I am accordingly 
of opinion that the steamboat in question 
falls within the requirements of the act, ir- 
respective of her right or liability to enrol- 
ment or licence under former laws. 

3. The last general topic touches the com- 
petency of congress to pass a law which 
would compel this boat to take out a licence. 
The positions urged by the defendant are (1) 
that congi-ess has no power to legislate over 
vessels owned exclusively within a state, and 
navigating only the waters withui such 
state; and (2) that to enforce the act against 
this boat would be to regulate a ferry,— a 
matter not within the constitutional authori- 
ty of congress. 

(1) The "East River," as it is termed, is 
an ai'm of the sea connecting Long Island 
Sound and the Bay of New York. It has no 
property of a river. Its waters are all sup- 
plied by the sea, its source and outlet being 
both in the ocean. To all purposes, this strait 
comes within the description of navigable 
waters of the United States. 3 Kent, Comm, 
412. The admiralty law embraces it, and It 
moreover compi-ises the transit to and from 
the navy yard, and a haven for the commer- 
cial and national marine of the United States. 
The jurisdiction of the general government 
embraces all tide waters navigable from the 
sea. [Gibbons v. Ogden] 9 Wheat. [22 U. S.] 
203; 3 Cow. 747; [Peyroux v. Howard] 7 Pet. 
[32 U. S.] 324; [City of New York v. Miln] 
11 Pet. [36 U. S.] 125; [U. S. v. Coombs] 12 
Pet [37 U. S.] 76. Jurisdiction over a place 
ordinarily includes, as an incident jurisdic- 
tion over persons and things therein. 1 Kent 
Comm. 430. Without, however, looking to 
the admiralty power of congress, or its au- 
thority resulting from the locality of these' 
waters, I am satisfied, full power to legislate 
over the subject in question is found in the 
authority to regulate commerce given by the 
constitution. Article 1, § 8. The supreme 
court has considered most deliberately the 
force and extent of this grant of power^ and, 
as applicable to the point under considera- 
tion, it must be regarded as settled, on the 
highest judicial authority, that the power to 
regulate commerce includes, and is in fact, 
a power to regulate navigation. Gibbous v. 
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Ogden, 9 Wheat. [22 U- SO 1, 203; 1 Kent, 
Ooinm. 436. It comprehends navigation with- 
in the states as -well as abroad, and is plenary 
and absolute within its acknowledged limits. 
Id.; 3 Cow. 747; 1 Wend. 560; Nelson v. 
Blackbird Creek Co., 3 Pet. [28 U. S.] 245. 
The case of Gibbons v. Ogden [supra] for- 
tifies that exposition of the constitutional 
iprovision, by illustrations and exceptions 
iineeting every case of practical importance 
flrhich has since arisen, and demonstrates 
that the great doctrine of that power compre- 
hends navigation of every character effected 
by wind, steam or other method of propul- 
sion, and engaged in the transportation of 
merchandize or passengers. City of New 
York V. Miln, 11 Pet. [36 U. S.] 102; Brown 
V. State of Maryland, 12 Wheat [2o U. S.] 419; 
The Wilson v. U. S. [Case No. 17,846]. Chief 
Justice Marshall, in his circuit, discussed the 
subject at large, and held that the power of 
controlling navigation is incidental to the 
power to regulate commerce; and that there- 
by the power over the vessel becomes co-ex- 
tensive with that over her cargo, or objects 
of importation. The Wilson v. U. S. [supra.] 
It is not supposed that the power of con- 
gress to establish navigation laws can be 
called in question at this day. These laws, 
during the whole period of the government, 
have been enforced as a cardinal part of na- 
tional polity. Such laws, in their nature, 
have relation to the capacity and structure of 
vessels, as well as to the business or places 
in which they may be engaged. Navigation | 
laws, under our system, will accordingly em- 
brace vessels running, inf act, wholly over state 
waters,— because it may be the interest and 
option of owners to keep vessels of all classes 
employed where they reside, although of di- 
mensions and equipment fitting them for sea 
voyages; and it is not to be assumed that 
a vessel falls under or stands exempt from 
the operation of navigation laws, because of 
the pai-ticular business she pursues, or the 
places of her employment. 

It is urged that congress can. exercise no 
regulation over navigation, except when it 
is immediately connected with, and incidental 
to commerce with foreign nations, or among 
the several states; and that, consequently, no 
other vessels are subject to the authority of 
congress in this behalf, than such as are 
shown to be employed in such commerce. 
This position is sustained by no authority. 
The power of congress is not limited to con- 
trolling exports and imports— to the cargoes 
of vessels; but it equally extends to and gov- 
erns intercourse itself. Commerce, in the 
sense of the constitution, is not trade only; 
and navigation, as the instrument and in- 
cident of commerce, is so in relation to inter- 
course as well as trade. The power to en- 
act navigation laws imports a power to give 
those laws their essential vitality and effect. 
A primary ingredient in the system is, that 
it acts directly upon vessels, fixing the mode 



of their construction— their jnuniments of 
ownership and national character— the qual- 
ity and number of ofa.eers and crew to be 
supplied for their navigation and such other 
equipments as may be appropriate to the 
service in which they are engaged; and, per- 
haps, in addition, subjecting them to inspec- 
tion and condemnation when not seaworthy 
or safely equipped. Such laws necessarily 
control and regulate the vessel, irrespective 
of her employment. She becomes subject to 
the regulation before being put in motion, or 
receiving a crew or cargo; because the pow- 
er to regulate navigation or intercourse, may 
be exercised in limiting it or inhibiting it en- 
tirely. Restrictions and interdictions, par- 
tial or total, are regulations of intercourse 
equally with rules which allow and govern 
it in its prosecution. 2 Story, Const. §§ 1057, 
1058, 1060, 1062. I am accordingly of opinion 
that the act of 1838 is valid, and operative in 
respect to vessels therein designated,- without 
regard to their employment as coasting or 
sea-going vessels, or in carrying on trade or 
traffic with foreign nations or among the sev- 
eral states. 

(2) Doesthenheraetual occupation as a ferry- 
boat exempt this vessel from the operation 
of the act? No one wiU contend that congress 
has power to regulate ferries. This is mat- 
ter of municipal provision, and rests exclu- 
sively with the states. [Gibbons v. Ogden] 
9 Wheat. [22 U. S.] 1; [City of New York v. 
Miln] 11 Pet [36 TJ. S.] 102. To regulate a 
ferry imports a power over territory and per- 
sons, to grant a franchise, to impose contribu- 
tions and lay restrictions. Congress exer- 
cises no such powers directiy within the 
states. Yet, in the exercise of constitutional 
powers, congress may, by its laws, incidental- 
ly or indirectiy interfere with and effect a 
ferry grant equally with other subjects of state 
legislation. [Gibbons v. Ogden] 9 Wheat, [22 
TJ. SJ 1; [Brown v. U. S.] 12 Wheat [25 
IT, S.] 419; [City of New York v. Miln] 11 
Pet [30 U. S.] 102. The grant of a ferry be- 
tween New York and Albany or intermediate 
places, with exclusive right to run particu- 
lar boats on it, or carry all description of 
merchandize or persons, would be counter- 
vailed and abrogated by a licence or importa- 
tion under the revenue laws of the United 
States. [Gibbons v. Ogden] 9 Wheat. [22 U. 
S.] 1; [Brown v. U. S.] 12 Wheat. [25 U. S.] 
419; [City of New York v. Miln] 11 Pet [36 
U. S.] 102; 3 Cow. 747. So would any ferry 
gran£ I apprehend, by ehactments in respect 
to the establishments of ports, the transpor- 
tation of the mail, &c., &c.; the rule being 
that legislation by congress over subjects 
within its constitutional power is necessarily 
absolute and exclusive, superceding and con- 
trolling all state regulations directly or in- 
cidentally in conflict with it If then this 
statute acts upon the business of ferrying, it 
is indirectly, and because proprietors of fer- 
ries seek to employ on them boats subject to 
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the regulation of tlie general govemment. 
Congress neither assumes to regulate ferries 
or prescribe regulations peculiar to ferries. 
A law governing the structure and outfit of 
steam vessels has no necessary application 
to ferries, and affects them only when such 
boats are put in their service. Boats used 
upon a ferry constitute no part of a ferry 
franchise. A grant of a ferry by the state 
to be served by steamboats alone, would not 
connect the boats with the grant, so as to 
impart. the privileges of a franchise in respect 
to them. I am accordingly of opinion that the 
exception to the constitutionality of the act, 
on the ground that it applies to vessels em- 
ployed on ferries, cannot be maintained. 
There can be no good reason for supposing 
that congress intended to have steamboats 
employed on ferries excused from a compli- 
ance with this law. The act proposes, by 
means of careful inspection of the hulls and 
machinery of steamboats, to preserve the lives 
of passengers transported in them. Where 
are the dangers from disasters to steamboats 
so extensive and fearful, as on the great 
thoroughfares where thousands of persons 
are constantly within the perils of that mode 
of navigation? It is not to be inferred that 
these precautionary provisions were estab- 
lished to protect the comparative few, at that 
day, navigating the ocean or Great Lakes in 
steam vessels; and that congress was im- 
mindful of the imminent and calamitous per- 
ils to which vast multitudes are hourly ex- 
posed on board steamboats making their pas- 
sages between our populous towns, and from 
one edge to the other of rivers and harbors. 
Neither' is it to be implied that ferry boats 
are exempt from the act, because of the di- 
mensions of the boats, or the short distances 
they run. Ferries often extend over many 
miles, and boats of great capacity and 
strength are employed upon them. This boat 
and many others employed on ferries across 
the harbor of New York, are of strength and 
dimensions sufficient to carry large freights or 
perform voyages from or to distant ports. It 
is notorious that they are often employed, even 
in winter, for the relief of ships going out 
or coming in. from sea, on occasions where 
great strength in the boat and her machinery 
are indispensable. And it was manifestly 
this domestic service of steamboats, in har- 
bors or on rivers, which was best known to 
congress when this law was enacted; and it 
is to be presumed they designed to aid, by 
force of this law, in rendering it more se- 
cure to life and property. 

On the whole case, I am of opinion, con- 
gress has the constitutional power to require 
steamboats to be licenced or inspected, with- 
out regard to the business they follow or the 
places they run between, and that boats 
wholly engaged on ferries within a state, and 
owned in such state, are subject to the law., 
I accordingly pronounce against this vessel, 
and condemn, her to pay the penalty of §500 
demanded, with costs of suit.- 
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UNITED STATES v. JACKSON. 

[3 Sawy. 59.] i 
Circuit Court, D. California. 1874- 
Chinamen — Civil Rights— iNDiCTiTBNT. 

Where the indictment avowed that one Ah 
Koo was deprived of a right secured to him by 
the sixteenth section of the act of congress of 
May 31, 1870 [16 Stat. 140], m this, that' there 
was exacted from him the sum of four dollars, 
by the defendant, who was then and there col- 
lector of taxes in Trinity county, under color of 
a certain law of the state of California, which 
this indictment particularly sets forth, but the 
indictment contained no averment that Ah Koo 
was a foreign miner and within the provisions of 
the state law, Jield bad on demurrer. 

[This was an indictment against John Jack- 
son, upon the charge of illegally depriving 
one Ah Koo of rights secured to him by the 
act of congress of May 31, 1870. The case 
is now heard on a demurrer to the indict- 
ment.] 

Mr. Latimer, U. S. Atty,, and W. H. L. 
Barnes, for United States. 

,Jo Hamilton, Cal. Atty. Gen., J. D. Ham- 
bleton, and George Gordon, for defendant 

Before SAWYER, Circuit Judge, and 
HOFFMAN, District Judge. 

HOFFMAN, restrict Judge. The questions 
raised by the demurrer are two: First, as 
to the sufficiency of the indictment; and sec- 
ond, as to the constitutionality of the act of 
congress under which it is based. 

The indictment avers, in substance, that 
one Ah Koo was deprived of a right secured 
to him by the sixteenth section of an act of 
congress of 1870 in this, that there was ex- 
acted from him four dollars by the defend- 
ant, who was then and there a duly elected 
collector of taxes in Trinity county, under 
color of a certain law of the state of Cali- 
fornia, which the indictment particularly sets 
forth. 

The indictment contains no averment that 
Ah Koo was a foreign miner, and within the 
provisions of the state law. If this aver- 
ment be unnecessary, no proof of that fact 
need be given on the trial, and the act of 
congress would then be held to apply to a 
ease of illegal extortion by a tax collector 
from any person, though such exaction might 
be wholly unauthorized by the law under 
which the officer pretended to act. 

We are satisfied that it was not the design 
of congress to prevent or to punish such 
abuse of authority by state officers. The ob- 
ject of the act was, not to prevent illegal 
exactions, but to forbid the execution of 
state laws, which, by the act itself, are made 
void. The district attorney, himself, seems 
to recognize the necessity of showing that 
the tax was levied by the officer under the 
authority of state law; for he avers him to 
have been duly elected tax collector. Nor 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted- by permission.] 
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does he contend that if any other person, not 
a tax collector, had levied a similar contri- 
bution from a Chinaman, the ofEense would 
come within the provisions of the act of 
congress. 

It would seem, necessarily, to follow, that 
the person from whom the tax was exacted 
must have been a person from whom, under 
the provisions of the state law, the officer 
was authorized to exact it. The statute re- 
quires that a party shall be subjected to a 
deprivation of right secured by the statute 
under color of some law, statute, order or 
custom; but if this exaction, although made 
by a tax collector, has been levied upon a 
person not within the provisions of the 
state law, the exaction cannot be said to 
have been made "under color of law," any 
more than a similar exaction from a Chinese 
miner, made by a person whoUy unauthor- 
ized, and under the pretense of being a tax 
collector. 

Again: The constitutionality of the section 
of the act of congress In question must be 
sustained, if at all, under the second clause 
of the fourteenth amendment, which pro- 
vides that no state shall deny to any per- 
son the equal protection of the laws; for 
the first clause relates exclusively to the 
privileges and immunities of citizens of the 
United States. If, therefore, the persoii on 
whom this tax was levied was not a foreign 
miner and not subject to the tax, by the 
terms of the state law. he has the same rem- 
! edy for the illegal extortion as would be 
possessed by any citizen. He has, therefore, 
equally with any other citizen, the protec- 
tion of the law. It is only when, being a 
foreign miner, a tax is levied upon him as 
such, which tax white citizens are not sub- 
jected to, that he could be said to be de- 
prived of the equal protection of the law. 

"We are, therefore, of opinion that the in- 
dictment should contain an averment that 
he was a foreign miner, with such other 
averments as are necessary to bring him 
within the opei-ation of the state law, and 
subject him to its provisions. 

The demurrer, on this point, is sustained. . 

On the second point it is also contended 
the sixteenth and seventeenth sections of the 
act of 1870, are unconstitutional and in ex- 
cess of the powers conferred upon congress 
by the fourteenth amendment. 

The duty of declaring an act of congress 
void, for unconstitutionality, is one of the 
most delicate and responsible which the 
courts are called upon to discharge. It is 
only in the clearest cases, and in those ad- 
mitting of no other decision, the supreme 
court of the United States has declared laws 
of congress to be unconstitutional. It is said 
by Mr. Justice Swayne, in a recent case, 
that ^only three instances of the kind oc- 
curred since the organization of the govern- 
ment. In some of the states the subordinate 
courts decline to pass upon the constitution- 
ality of state laws under state constitu- 



tions, but remit the question to the highest 
judicial tribunal for its determination. 

"We see no reason why the same rules 
should not be observed by the subordinate 
tribunals of the United States courts. 

It is further to be considered that the law 
in question was passed almost immediately 
after the adoption of the amendment, and, in 
the supposed exercise of the powers con- 
ferred by it, by a congress to a very large 
extent composed of the men who had framed 
the amendment, submitted it to the states, 
and urged its adoption. , A law passed by 
them, in pursuance of the power conferred 
by the amendment, may, therefore, be re- 
garded as a legislative construction and in- 
terpretation of its provisions; and such con- 
temporaneous legislative interpretations have 
been always considered to afford much light 
as to the intention of the fathers in framing 
the original constitution, and as guides to 
courts in the interpretations of its provisions. 

For these reasons, even if our opinion were 
less clear as to the constitutionality of this 
law, we should feel it our duty to sustain 
the law, and to remit the question to the su- 
preme court for final determination. 



UNITED STATES v. JACKSON. See Cases 
Nos. 7,149 and 14,820. 

UNITED STATES (JACOB v.). See Case 
No. 7,157. 



Case "No. 15,460. 

UNITED STATES v. JACOB!. 

[1 Flip. 108; 14 Int. Rev. Rec. 45-62; 3 Chi. 
Leg. News, 345; 4 Am. Law T. Rep. U. S. 
Cts. 148; 1 Leg. Op. 161; 6 Am. Law Rev. 
183.] t 

District Court, W. D. Tennessee. May, 1871. 

Contempt— Indictment— Removal of Prisoner. 

1. Within the meaning of section 33, of the 
judiciary act [1 Stat. 91], contempt is a crime 
against the United States. 

[Cited in Re Manning, 44 Fed. 276.] 

2. Any willful contempt, which the United 
States courts may deal with, may be regularly 
prosecuted hy indictment. Contempt of court 
is a specific criminal offense. It is punished 
sometimes by indictment, and sometimes in a 
summary proceeding. 

[Cited in U. S. v. Brawner, 7 Fed. 88; Re 
Litchfield, 13 Fed. 868.] 

3. No warrant for the removal of the accused 
can in any case be issued until he has been ar- 
rested and imprisoned. If he offer satisfactory 
bail, it is his right, under section 33 of the judi- 
ciary act, to be discharged on bail. Semble, that 
the proper practice is to apply for warrant of ar- 
rest to the oflScer designated by the statutes to 
grant such in other crimes. 

[Cited m U. S. v. Haskins, Case No. 15,322; 
U. S. V. Rogers, 23 Fed. 661; Re Dana, GS 
Fed. 890.] 

1 [Reported hy William Searcy Flippin, Esq., 
and here reprinted by permission. 6 Am. Law 
Rev. 183, contains only a partial report.] 
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H. 33. Hudson, U. S. Dist. Atty., for the 
United States. 

Tlie records do not show who represented 
■defendant. 

WITHEY, District Judge. There has been 
presented to me, whUe discharging the duties 
of district judge of West Tennessee, a certi- 
fied copy of the record of proceedings had in 
the United States circuit court of the Eastern 
-district of Arkansas, and a writ of attach- 
ment therein against Theodore Jacobi in a 
■ease of willful contempt for disobeying the 
■subpoena of that eoiurt issued in a civil suit. 
I am asked to issue a warrant to arrest and 
remove Jacobi to the Eastern district of 
Arkansas, he now being in this district. 

This application is based on section 33 of 
the judiciaiy act of 1.789 (1 Stat 91; Brightly's 
Dig. U. S. 90. § 1), which provides that "for 
any crime or offense against the United States, 
the offender « * * may be arrested and 
Imprisoned, or bailed, as the case may be, 
for trial before such court of the United 
States as by this act has cognizance of the 
offense. And if such commitment of the of- 
fender * « * shall be in a district other 
than that in which the offender is to be tried, 
it shall be the duty of the judge of that dis- 
trict where the delinquent is imprisoned, sea- 
sonably to issue, and of the marshal! of the 
same district to execute, a warrant for the 
removal of the offender * * * to the dis- 
trict in which the trial is to be had." 

Is a willful contempt of a court of the 
United States "any crime or offense against 
the United States," within the meaning of 
section 33 of the judiciary act? If not, Ja- 
<;obi cannot, within the language of that sec- 
tion,, "be arrested and imprisoned or bailed 

* * * for trial before such court of the 
United States, as by this act has cognizance 
■of the offense," nor can the judge of this dis- 
trict issue a warrant for his removal to anoth- 
■er district, even if Jacobi had been here im- 
prisoned by a. committing magistrate. 

That a willful contempt is an offense at 
■common law, within no limited or restricted 
sense, but in the general sense of crime, can- 
not be successfully questioned. In the 4th 
volume of Blackstone (page 279, entitled 
"Summary Convictions"), contempt is treated 
iis a crime. The author says: "We are next 

* * * to take into consideration the pro- 
ceedings in the courts of criminal jurisdic- 
tion in order to the , punishment of offenses." 
He treats of these proceedings as of two 
kinds, "summary and regular." Under sum- 
mary proceedings are ranked attachments for 
contempt of court At page 286, it is said 
"the process of attachment for these and like 
contempts must necessarily be as ancient as 
the laws themselves. For laws without a 
■competent authority to secure their adminis- 
tration from disobedience and contempt 
would be vain and nugatory. A power, there- 
fore, in the supreme courts of justice to sup- 
press such contempt by an immediate attach- 



ment of the offender, results from the first 
principles of judicial establishment and must 
be an inseparable attendant i^on every su- 
perior tribunal." 

Again, at page 124, it is said: "CSontempts 
against the Idng's palaces or courts of justice 
have always been looked upon as high mis- 
prisions." Misprisions, according to the Eng- 
lish common law, are all such high offenses 
as are under the degree of capital, but nearly 
bordering thereon. 4 Bl. Comm. 119. See, 
also, on the subject of contempts being crimes 
and prosecuted as crimes, Crosby's Case, 3 
Wils. 188; Williamson's Case, in 26 Pa. St 
18, 19; U. S. V. Duane [Case No. 14,997]; 
Mullee's Case [Id. 9,911]. 

But as there are no common law offenses 
against the United States; in other words," 
as no crimes against the United States exist 
by force of the common law, the legislative 
authority of congress must first make the do- 
ing or omission of an act, a, crime. It woxild 
seem from this that the power of the federal 
courts to deal with contempts, in the absence 
of any statutory authority of congress, would 
exist merely as a means to enforce obedience 
to lawful mandates of the courts in a juris- 
diction; being exercised, not however, as a 
crime against the United States, but as the 
comrts of chancery in England, prior to the 
introduction of sequestrations in the several 
stages of a cause, enforced their decrees by 
process, in the nature of contempt; acting on- 
ly in personam and not in rem. 4 Bl. Comm. 
287, 288. 

That the courts of the United States could 
deal with contempt without any act of con- 
gress authorizuig it, as an incident of their 
establishment, was distinctly held In Ex parte 
Kearny, 7 Wheat [20 U. S.] 38, and U. S. v. 
Hudson, 7 Cranch fLl U. S.] 32. 

What is to be the construction of the 17th 
section of the judiciary act, in which act is 
section 33 already given, in view of the fact 
that when the judiciary act was passed, con- 
tempt was recognized as a common law of- 
fense? Section 17 reads: "All the said courts 
of the United States shall have power * * « 
to punish by fine or imprisonment, at the 
discretion of said courts, all contempts of 
authority, in any cause or hearing before 
the same." 1 Stat 83; 1 Brightly's Dig. U. 
S. 189, § 1. It will be found on examining 
the criminal statutes passed by congress that 
it is seldom that a -crime is declared to be 
such In terms. On the contrary, very many 
of the statutes under which persons are con- 
stantly tried for crimes against the United 
States, simply impose fine or imprisonment, 
or both in the discretion of the court, for the 
particular act This is precisely what con- 
gress has done by the 17th section of the, 
judiciary act, viz.: given the courts the pow- 
er to punish by fine or imprisonment, at their 
discretion, all contempts of authority. It is 
a general and sound rule of criminal law, 
that whenever the legislative power has de- 
clared an act or omission of an act to be 
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punisliable by fine or imprisonmerit, that act 
done or omitted willfully is a* crime, and 
may be punished by indictment. 

"A crime," says Bout. Law Diet. 384, "is an 
act committed or omitted in violation of a 
public law, either forbidding or commanding 
it." The United States courts are authoriz- 
ed to issue subpoenas for witnesses, enjoin 
parties, etc. If the witness disobeys such 
lawful command, or if a party disobeys an in- 
junction lawfully issued, in either case he 
has violated the law of congress which con- 
fers such authority on the court. Congress 
has said, for any such disobedience the party 
may be punished by the court whose author- 
ity has been set at naught in any cause or 
hearing before it, by fine or imprisonment, at 
its discretion. 

The effect of the legislation by congress on 
the subject is, that witnesses and parties 
shall obey the commands of the court law- 
fully made, and, if they disobey, they shall 
be punished by fine or imprisonment. Hence, 
I hold that section 17 makes contempt of 
court a crime against the United States. 
Now, that it is within section 33 a crime for 
which the party may be arrested, and im- 
prisoned, or bailed, I do not doubt. The fact 
that the mode of trial in contempt cases is 
summary, by attachment, etc., and therefore 
peculiar or different from trials for most oth- 
er crimes, is not at all significant of whether 
contempt is a crime or offense within the 
meaning of section 33 of. the judiciary act. 
This section was clearly designed to em- 
brace, as its language does, "any crime or 
offense against tlie United States," and for 
which the offender may be "arrested and 
imprisoned, or bailed, * * * for trial be- 
fore such court of the United States as by 
this act has cognizance of the offense." 

Although the ordinary process of arrest in 
these cases is by attachment, and the mode 
of trial summary, I do not doubt that the of- 
fender may be prosecuted without attach- 
ment and without interrogatories in the sum- 
mary way, viz.: by warrant of arrest on 
complaint, in the ordinary and regular mode 
of proceeding against offenders as prescrib- 
ed by section 33. He may be arrested, and 
when brought before the officer, and an ex- 
amination is had, may be committed or bail- 
ed, and may be thereafter prosecuted through 
the form of a criminal information or indict- 
ment, as in the case of other misdemeanors. 

In Hollingsworth v. Duane [Case No. 6,- 
G16], it is remarked, in reference to con- 
tempts to inferior jurisdictions, that for all 
contempts not committed in the presence of 
the court and punished instanter— in which 
cases only can such courts punish summarily 
for contempt— there is no other mode of pun- 
ishment than by indictment The supreme 
•court of Pennsylvania, in Williamson's Case, 
supra, say: "It must be remembered that 
contempt of court is a specific criminal of- 
fense. It is punished sometimes by indict- 
ment, and sometimes in a summary proceed- 
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ing, as it was in this ease. In either mode 
of trial the adjudication against the of- 
fender is a conviction." 

I do not doubt, as I have said, that any 
willful contempt, which the United States 
courts may deal with at all, may be regular- 
ly prosecuted by indictment, and that under 
either mode of proceeding section 33 is am- 
ple to authorize the arrest of Jacobi and his 
removal. 

To some extent, I remark, the practice in 
some districts has been, in contempt cases 
where the offender had absconded from the 
district in which his disobedience occurred, 
to proceed, under section 33, for a crime 
against the United States. I see no other 
way to reach an offender thus situated, and 
it requires no strained construction to say 
that section 33 is ample to cover all such 
eases. But while I hold willful contempt of 
a federal court to be an offense against the 
United States, and that the offender may be 
proceeded against by arrest and be impris- 
oned, if not bailed, I am at the same time of 
opinion that no warrant for the removal of 
the accused can in any case be issued un- 
til the accused has been, arrested and im- 
prisoned. If the accused offers satisfactory 
bail, it is his right, under section 33, to be 
distiarged on bail. The section says: "And 
upon all arrests in criminal cases bail shall 
be admitted, except when the punishment 
may be death." 

My opinion is, also, that the certified copy 
of the proceedings of contempt and of the 
attachment are sufficient to justify, not only 
the United States in making the necessary 
complaint, but to authorize the issuance of 
a warrant of arrest by the proper officer, pre- 
cisely as a certified copy of an indictaaent 
would be in any other case of crime. If the 
accused does not avail himself of his right 
to give bail to appear and answer before 
the circuit court of Arkansas at a time to be 
fixed by the examining magistrate or com- 
missioner, the papers afford suflacient evi- 
dence to authorize his imprisonment. When 
committed, the judge of the district would 
be authorized to issue a warrant to remove. 
My views on this subject are to some ex- 
tent expressed in the case of U. S. v. Shepard 
[Case No. 16,273]. In that case, I say, after 
referring to the clause of section 33 of the 
judiciary act, in reference to the removal 
of offenders: "By consulting the previous 
portion of this section in connection with the 
clause I have read, it will appear that the 
warrant of removal is authorized only where 
the offender has been first arrested and com- 
mitted for want of bail. In a bailable case 
the statute does not seem to contemplate or 
warrant removing a person from one district 
to another in the summary way pursued in 
this case. He is first to be taken before the 
proper officer, who is to examine as to the 
crime alleged against the accused." "If there 
is not probable cause of his guilt, he is en- 
titled to be discharged; whereas, if there- 
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tie found reasonable cause for holding the 
accused to answer, upon tendering suflacient 
hail he is entitled to his discharge from ar- 
rest. Only on failure to give bail in a bail- 
able ease can he be <;ommitted." See, also, 
Mr. Justice Jliller's opinion in Re Bailey 
[Case No. 730]. That learned judge says: 
"The section which I have quoted (section 
33) * * =* does not, in express terms, say 
that a person charged with an offense 
against the laws of the United States must 
have an examination in the district where he 
Is arrested, though the offense be committed 
in another state. It does not in so many 
words say that he shall undergo an examina- 
tion at all. The language is that he may be 
arrested and imprisoned or bailed. But this 
is to be done according to the usual mode of 
proceedings against such offenders in the 
state where he is arrested." "It would be a 
waste of time to show that an imprisonment 
or order for bail is never made in any state 
without previous examination. Nor would 
any well-informed lawyer hesitate to hold 
that the act of congress in question was not 
Intended to authorize imprisonment without 
such preliminary examination by the commit- 
ting magistrate as should satisfy him that 
there was enough evidence of the prisoner's 
guilt to justify a reference of the case to a 
grand jury of the proper district" 

What I have said of the sufficiency of the 
evidence afforded by a certified copy of the 
papers in this application on the party being 
brought up for examination, concerning the 
charge, is intended, of course, as saying that, 
in my opinion, they would afford prima facie 
evidence of the truth of the charge, and, in 
the absence of other evidence, justify hold- 
ing the party to answer. 

As this application is for a warrant to ar- 
rest and remove as the first step, it must be 
denied. When the proceedings indicated as 
necessary to precede a warrant to remove 
have been had, and should the delinquent 
be imprisoned, an application to me while 
discharging the duties of the district judge 
of West Tennessee for such warrant will be 
successful. 



UNITED STATES v. JACOBSON. See Case 
No. 15,461. 
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UNITED STATES v. JACOBSON. 

[Bran. Col. Cas. 410; i 2 N. Y. City H. Rec. 
131.] 

Circuit Court, D. Ne,w York. 1817. 

Criminai, Law — Indictment von Destkoting 
Vessel. 

. The master may be indicted for wilfully de- 
stroying a vessel with intent to defraud her un- 
derwriters, though the owner be on board and 
consent to or command the destruction of the 
vessel. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



The prisoner was indicted under two sec- 
tions of the United States statute (volume 7, 
p; 126), for sinking the ship Aristides, on a 
voyage from New Orleans to New York, on 
the 17th day of June last The indictment 
contained thirteen counts, five of which were 
framed under the first, and eight under tJie 
second section. In these last counts the of- 
fense was laid as having been (committed with 
an intent to defraud the American Insurance 
Company of six thousand dollars, the amount 
of the insurance on the vessel. 

Dist. Atty. Fisk and Hoffman & Griffin, for 
the prosecution. 

air. WeUs, D. B. Ogden, and Mr. Price, for 
the prisoner. 

His honor the judge stated to the jury in 
his charge that they could not be called to- 
gether to discharge a more solemn and im- 
portant duty. From the patience manifested 
by them throughout this tedious trial he had 
no doubt they would do their duty on this oc- 
casion to the prisoner at the bar and to them- 
selves. At this late hoiu-, so fatigued as the 
jury must be, his honor said that he should 
not minutely detail the testimony, nor even 
refer to more of the prominent facts than his 
duty required. 

The prisoner was indicted under two sec- 
tions of an act of congress of 1804- [2 Stat 290], 
under the first section as belonging to and 
being on board, not as owner but as captain, 
of the ship Aristides, on a voyage from New 
Orleans to New York, and wilfully and cor- 
ruptly destroying that ship, or procuring her 
to be destroyed, she being the property of 
some citizen or citizens of the United States. 
The charge -against the prisoner under the 
second section of the statute is that he was 
the owner in part or whole of the same ves- 
sel, and destroyed her on the high seas with 
an intent to defraud the American Insurance 
Company, which had underwritten a policy 
of insurance on the vessel to the amount of 
sis thousand dollars. 

The first question for the determination of 
the jury naturally arising is, whether this 
vessel was wilfully destroyed; and the sec- 
ond, whether the prisoner at the bar was the 
author of such destruction. The rule of law 
referred to by the counsel for the prosecution, 
that if the prisoner at the bar were aiding, 
abetting, and assisting in the perpetration of 
the »offense, he is equally guilty with his co- 
adjutor, is undoubtedly correct. It has been 
objected by the counsel for the prisoner that 
the' evidence in this case is merely circum- 
stantial. The rule in this court, even in capi- 
tal cases, is that should the circumstances of 
a case be sufficient to convince the mind, and 
remove every rational doubt, the jury is 
bound to place as much reliance on such cir- 
cumstances as on direct and positive proof; 
for facts and circumstances cannot lie. And 
if in this case the jury should believe, from 
all the facts and circumstances, that this pris- 
oner was instrumental in the destruction of 
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this vessel, either solely or in eonjunetion with 
others, however painful, it would be an im- 
perious duty to convict him. 

A very important circumstance in this cause 
urged by the counsel for the prosecution is the 
want of cargo on board this vessel. Should 
the jury believe this, a strong motive is fur- 
nished for the perpetration of the offense 
charged against the prisoner; and we have 
a right to interpret this circumstance against 
him. Had there in truth been a cargo on 
board, the proof thereof would have been 
highly important to the prisoner on this oc- 
casion; and in the absence of all proof on that 
subject the jury have a right to infer strdngly 
against him, should they think it was in his 
power, had such praof existed, to have pro- 
duced it. Might not the bill or bills of lading 
of this cargo at least have been produced? If 
a set were not put on board, or had they been 
lost, might not another set have been pro- 
cured at New Orleans? Still the judge said 
that he did not intend to instruct the jury 
that the want of a cargo on board this ship 
was alone conclusive. 

It had, in the second place, been strongly 
urged by the counsel on behalf of the prosecu- 
tion that the manner in which this vessel was 
lost, without any apparent reason for such 
loss, independent of the fraudulent destruc- 
tion and the conduct of the prisoner imme- 
diately preceding the time she was sunk, fur- 
nish conclusive evidence that he was either 
the author, solely or concerned with others, 
in such destruction. And it is said that all 
the circumstances attending that transaction 
show that this vessel might have been run 
on shore and the freight saved. It had been 
with much reluctance that the court had pro- 
ceeded even thus far in the testimony. His 
honor was aware that in a ease involving 
such a vast variety of facts, a case in which 
everything had been said that could be, and 
every argument urged on both sides by coim- 
sel of the first eminence in the country, the 
jury had long since made up their opinion. 

His honor concluded his charge by saying 
that he forbore giving any opinion on the 
merits of this cause; but would leave it with 
the jury on two grounds: (1) Should the jmy 
believe from all the facts and cirtumstanees 
in the ease that there was no cargo on board 
this vessel; and (2) that with proper exer- 
tions she might have been brought on or near 
the shore by the prisoner, and those under 
his command— the juiy might find him guilty. 

The course which the counsel for the prose- 
cution advised with regard to acquitting the 
prisoner on one set of the counts in the in- 
dictment, should he be found guilty on the 
other, should be pursued by the jury; for he 
could not be convicted on the indictment gen- 
erally. 

The jury retired at about half after three 
o'clock in the morning, and a short time be- 
fore five returned a verdict against the pris- 
oner, on the five counts under the first sec- 
tion of the statute, and acquitted him on the 



remaining part of the indictment. They rec- 
ommended him to mercy. 

On the 13th day of September, instant, at 
eleven o'clock in the forenoon, the prisoner 
was brought to the bar in the presence of a 
vast number of spectators to receive sentence. 
The counsel for the prisoner moved the court 
in arrest of judgment, and the court assigned 
the time for arguing lie motion at one o'clock 
on the same day. 

At this time the coimsel for the prisoner in 
support of this motion assumed the following 
grounds: — 

1. The court has no jurisdiction in this case. 
The third article of the constitution of the 
United States, establishing the supreme court 
of the United States, and providing for the 
establishment of such inferior courts as con- 
gress shall, from time to time, ordain and es- 
tablish, does not authorize congress to pass 
a law assigning any justice of that court to 
hold a circuit or any other inferior court By 
the second section of the second article of 
the constitution the president of the United 
States, with the advice and consent of the 
senate, is vested with the power of appoint- 
ing judges of the supreme court, and all other 
officers of the United States whose appoint- 
ments are not therein otherwise provided for, 
and which shall be appointed by law. The 
congress having established this court (this 
court is established by an act of congress of 
1802 [2 Stat. 156], dividing the United States 
into districts, and assigniag the justices of the 
supreme court in their respective districts to 
hold such circuit courts; 1 Gord. Dig. tit. "Ju- 
diciary," p. 264), the judges thereof should 
have been commissioned by the president in 
the same manner as the justices of the su- 
preme court. 

2. The prisoner had been convicted by the 
jury on the first five counts in the indictment, 
charging him as not being the owner of the 
vessel. The owner, as appeared from the 
evidence, was on board, and the prisoner 
acted either in concert with him or under his 
immediate directions. As the object of the 
second section of the act was to prevent the 
practice of frauds upon underwriters, so the 
object of the first section was to prevent 
frauds against the owner. But here no fraud 
had been practiced against the owner because 
he was on board, and most probably aided in 
the destruction. The prisoner, therefore, is 
not guilty of any offense imder the act of con- 
gress. The counsel in support of this ground 
mentioned to the court a decision of the su- 
preme oouit of this state in the case of Philip 
Spencer, indicted for arson, in burning a. mill, 
under the fifth section of the "act declaring 
the punishment of certain crimes," wherein 
it appeared in evidence that the prisoner 
burnt a mill in concert with the owner for 
the purpose of defrauding the insurers of the 
property. On the conviction from the court 
below being brought into the supreme court, 
it was decided that the prisoner, having con- 
curred with the owner in°the destruction of 
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the property, had been improperly convicted 
■of arson. 

Griiaan argued in answer to the first objec- 
tion relied on by the opposite counsel that 
the jurisdiction of this court in its present 
organization had been too long settled to be 
■questioned. The supreme court of the United 
States had acquiesced in the act of congress, 
assigning the duties of this court to be per- 
formed by the justices of the supreme court 
The counsel in support of this branch of his 
argument cited [Stuart v. Laird] 1 Cranch 15 
U. S.] 308. 

In answer to the second objection urged 
the counsel contended that the first section 
of the statute was general, and was intended 
by the legislature to embrace every descrip- 
tion of persons belonging to the vessel (ex- 
■cept the owner) who shall, on the high seas. 
wUfuUy and corruptly destroy any ves^'^T. 
The offense whereof the prisoner is cnargea 
comes within the words of the statute, and it 
is immaterial whether the owner was on 
board aiding, abetting, and assisting in such 
destruction or not. Should the construction 
prevail, for which the opposite counsel con- 
tend, then the owner of a vessel to defraud 
the insurers may combine with the captain 
and crew, or eithe^ of them, and be present, 
commanding, aiding, and assisting in the de- 
struction of the vessel, and such captain and 
crew would escape with impunity. This could 
never have been the intention of the legisla- 
ture; it would be afEording encouragement to 
the most glaring frauds. 

Hoffman said he did not intend to enter 
into an argument on the construction of this 
statute, but he would barely suggest if the 
court had any doubt on the subject that per- 
o haps the better course would be to have the 
case submitted by his honor the judge to 
the justices of the supreme court of the Unit- 
ed States for their opinion. 

His honor said he was fearful if this course 
should be adopted that much aid would not 
be derived from the justices of the supreme 
court That body would hardly be inclined 
to interfere or give an opinion in a cause not 
regularly before them for adjudication. He 
was inclined to the opinion that the offense 
of which the prisoner is charged came within 
the statute. The object of destroying this 
vessel was to defraud the underwriters, and 
such object was known to the prisoner. If 
he either destroyed this vessel, or aided, 
abetted, and assisted in such destruction, 
though with the concurrence of the owner, 
the act was wilful and corrupt, and is em- 
braced within the statute. Had no fraud or 
mischief been meditated against the under- 
writers or others by the owner, who intend- 
ed no injury to any other person but him- 
self, then the destruction of this vessel by 
the captain, in concert with the owner, 
would not have been eoiTupt In this case 
as the verdict stands the prisoner was not 
the owner of this vessel; she was the proper- 
ty of a citizen of the United States, and was 



' destroyed by the prisoner with the intent of 
defrauding the imderwriters on the ship and 
cargo to a large amount The principal part 
of this insurance was on a cargo which was 
not on board, and that known to the prisoner. 
This vessel was therefore wilfully and cor- 
ruptly destroyed, and no command or con- 
currence of the owner under such circum- 
stances could justify the prisoner. 

On the other ground of objection relating 
to the jurisdiction, the judge said that his 
private opinion was decidedly in favor of the 
objection. The act of congress directing the 
justices of the supreme court of the United 
States to hold circuit courts was unconstitu- 
tional, and not binding on the judges. The 
supreme court was created by the constitu- 
tion, and its powers and duties were therein 
defined. The legislature, therefore, could 
neither add to the one nor to the other. This 
precaution was highly proper, as it respected 
the appellate court of the federal judiciary. 
If, besides the duties prescribed for it by the 
constitution, the legislature were at liberty 
to add to them such others, not only in their 
own court but in courts with which they had 
no. connection, there would be an end of that 
independence which should ever exist be- 
tween co-ordinate branches of the same gov- 
ernment; and so long as such power shall 
continue to be exercised, and be acquiesced 
in, the supreme court wiU be kept in a state 
of dependence on the legislature, which could 
never have been contemplated by those who 
framed the constitution. It is a fact that the 
labor of holding circuit courts has become 
much more burdensome to the judges of the 
supreme court than the discharge of their 
regular, appropriate, and constitutional func- 
tions in the court for which they are com- 
missioned. It may be added, for so the fact 
is, that the business of the supreme court is 
much impeded by the attention of the judges 
to their circuit duties, to the very great in- 
convenience and heavy expense of the suit- 
ors therein. Congress havw a right to or- 
dain and establish, from time to time, such 
inferior courts as they may think fit; but 
they have no power to commission the judges 
of such courts, nor to appoint any judge by 
law. If ttey thought proper, therefore, that 
a circuit court should consist of a district 
and another judge, such other judge should 
have been appointed, as well as the district 
judge, on the nomination of the president, 
and by and with the consent of the senate. 
He should have been commissioned during 
good behavior, and have received a compen- 
sation for his services. But no commissions 
iiave ever been granted to the justices of the 
supreme court constituting them jiidges of 
the circuit court, nor have they taken any 
oath of office as such; and instead of re- 
ceiving a compensation for these heavy and 
expensive duties, their salaries as justices 
of the supreme court have been greatly di- 
minished by them. The inconvenience of 
the 'system as it respects the administration 
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of Justice may also tend to show that the 
constitution in this- respect has not heen pur- 
sued. It could never have heen intended 
that the judges of a court, whose principal 
duties are of an appellate nature, should 
ever form a constituent part of those in- 
ferior tribunals whose decisions they were to 
revise. The disadvantages of such a system 
in practice can hardly he estimated, except 
by those who have had 'some experience in 
them. It is certainly desirable that judges 
of an appellate court should form no opinion 
in an inferior tribunal; and when sitting 
separately on questions which are to come 
before them in a court of appeals, or other- 
wise, the benefit of consultation, so impor- 
tant to a suitor, and of a judgment resulting 
from such consultation, without any pre- 
vious bias, will be in a great measure lost. 
So very inconsistent are these duties that if 
the president had been left, as he ought to 
have been, to nominate and commission a 
judge of the circuit court, it would hardly 
have occurred to him to offer such .commis- 
sion to a judge of the supreme court; and if 
he had, and it had been accepted, such judge 
must certainly have resigned the one which 
he before held. 

It will be seen, also, by the constitution, 
that the judges of the supreme court have 
not only a very limited original jurisdiction, 
but little or none of a criminal nature; and 
yet the most extensive criminal cognizance, 
extending even to the capital offenses, is 
given to them as members of the circuit 
courts. Now, if congress cannot extend the 
original jurisdiction of the supreme court be- 
yond the bounds limited by the constitution, 
and so that court has decided, it is not seen 
how they can extend the jurisdiction of the 
several judges of that court to cases over 
which the court itself has neither- original 
nor appellate jurisdiction; or how, because 
the constitution and their commissions have 
made them judges of the supreme court, con- 
gress can, without their consent, make them 
judges of an inferior court. One thing is cer- 
tain, that if congi-ess can make them dis- 
charge the duties of one inferior court, they 
can throw into their hands the business of 
every inferior tribunal that may be estab- 
lished; and, indeed, it is not long since that 
a bill passed both houses of congress as- 
signing, in certain cases, the duties of the 
district courts to the judges of the supreme 
court The president, Mr. JIadison, return- 
ed the bill with objections, and it did not 
pass. These objections are not now before 
me, but as far as they are recollected, they 
would apply as well to the act under consid- 
eration as to the one for which they were 
made. But it is unnecessary to pursue this 
inquiry further; for although this be my 
own opinion, which I have thought it my 
duty to express, it will be remembered that 
this question came before the supreme court 
in 1803, when the judges, waiving any opin- 
ion on the constitutionality of this act, were 



pleased to consider the practice of a few 
years under it as precluding all argument on 
the subject. Whether, if the question shall 
ever come before that court, it will consider 
such acquiescence as putting at rest this 
great constitutional question I cannot say, 
as it has never received a decision on its 
merits. It is not yet too late, in my opinion, 
to review the one which has taken place; but 
until that be done in its proper place," this 
court is bound by it, and must suppose, 
whatever its opinion may be, that it has a 
right to hold jurisdiction of this case, and to 
pronounce judgment on the present verdict. 
Hereupon the judge, in a discourse of some 
length, wherein he expatiated on the enor- 
mity of the offense of which the prisoner 
had been convicted, and recommended to him 
to spend the time allotted to him in this life 
in preparing for that which was to come, 
proceeded to pronounce the awful sentence 
of death; and assigned -the time for his exe- 
cution on the first Friday in March next,, 
between the hours of eleven in the forenoon 
and one in the afternoon of that day. 



Case No, 15,462. 

UNITED STATES v. JAOOBT. 

[12 Blatchf. 491.] i 

Circuit Court, S. D. New York. April 5, 1875. 

Ckimisal Law — Felonies — ^Violation of Inter- 
sal Revenue Laws— Indictments. 

1. In an indictment founded on section 3397 of 
the Revised Statutes, which creates offences in 
respect to cigars, it is not necessary to aver, in 
the indictment, an intent to defraud the United 
States. 

2. Although section 3397 designates as felonies 
some of the offences specified in it, and omits to ° 
designate others as felonies, offences of eaclt 
class, which arise out of one and the same trans- 
action, may, under section 1024 of the Revised 
Statutes, be charged in one indictment, in differ- 
ent counts. 

[Cited in TJ. S. v. Lancaster, 44 Fed. 894.] 

3. The offence created by section 3397, of af- 
fixing to a bos containing cigars a stamp in the 
similitude or likeness of a customs stamp requir- 
ed to be used by the laws of the United States,, 
may be committed by affixing to a bos contain- 
ing domestic cigars, not imported, and subject 
only to an internal revenue tax, and on which 
such tax has been duly paid, a stamp in the si- 
militude or likeness of a customs stamp required 
to be used, by section 2S04 of the Revised Stat- 
utes, on a bos of imported cigars. 

This was an indictment [against Louis Ja- 
coby] founded on section 3397 of the Revised 
Statutes, which provides as follows: "When- 
ever any cigars are removed from any man- 
ufactory, or place where cigars are made, 
without being packed in boxes, as required 
by the provisions of this chapter, or without 
the proper stamp thereon, denoting the tax, 
or without burning into each box, with a 
branding iron, the number of cigars contain- 
ed therein, the name of the manufacturer, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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and the num'ber of the district and the state, 
or without properly affixing thereon and can- 
celling the stamp denoting the tax on the 
same, or are sold , or offered for sale not 
properly tooxed and stamped, they shall he 
forfeited to the TTnited States. And every 
person who commits any of the above-de- 
scirihed o'fCerices, shall he fined for each such 
offence not less than one hundred dollars nor 
more than one thousand dollars, and impris- 
oned not less than six months nor more man 
two years. And every person who packs 
cigars in any box hearing a false or fraudu- 
lent or counterfeit stamp, or who affixes to 
any hox containing cigars a stamp in the 
similitude or likeness of any stamp required 
to he used hy the laws of the United States, 
whether the same be a customs or internal 
revenue stamp; or who buys, receives or has 
in his possession any cigars on which the tax 
to which they are liable has not been paid, 
or who rfemoves or causes to be removed 
from any box, any stamp denoting tne tax 
on cigars, with intent to use the same, or 
who ases or permits any other person to 
use any stamp so removed, or who receives, 
buys, sells, gives away or has in his posses- 
sion any gtamp so removed, or who makes 
any other fraudulent use of any stamp in- 
tended for cigars, or who removes from the 
place of manufacture any cigars not proper- 
ly boxed and stamped, as reciuired by law, 
shall be deemed guilty of a felony, and shall 
be fined not less than one hundred dollars 
nor more than one thousand dollars, and im- 
prisoned not less than six months nor more 
than three years." A motion was made to 
quash the indictment, on the ground that it 
did not aver any intent to defraud the Unit- 
ed States. It was held, that such averment 
was not necessary. Section 1024 of the Re- 
vised Statutes provides as follows: "When 
there are several charges against any per- 
son for the same act or transaction, or for 
two or more acts or transactions connected 
together, or for two or more acts or trans- 
actions of the same class of crimes or of- 
fences, which may be properly joined, in- 
stead of having several indictments, the 
whole may be joined in one indictment, in 
separate counts; and, if two or more indict- 
ments are found in such cases, the court may 
order them to be consolidated." It was held, 
that, under section 1024, several of the of- 
fences created by section 3397, arising out of 
one and the same transaction, might be char- 
ged in one indictment, in different counts, al- 
though some of such offences were dedared 
by section 3397 to be felonies, while others of 
them were not so designated by that section. 
One of the offences charged in the indict- 
ment was that of affixing to a box containing 
cigars a stamp in the similitude >or likeness 
of a customs stamp required to be used by 
the laws of the United States. Evidence 
was given that the defendant had affixed to 
a box containing cigars, a stamp in the si- 
militude or likeness of a customs stamp re- 



quired to be used, by section 2804 of the Re- 
vised Statutes, on a box of imported cigars; 
but it further appeared, that the cigars in the 
box to which the defendant had affixed such 
stamp, were domestic cigars, not imported, 
and" were subject only to an internal revenue 
tax, and that such tax had been duly paid,. 
It was held, that the offence charged haa 
been committed. 

Ambrose H. Purdy, Asst U. S. DisL Atty. 
Morrison, Lauterbach & Spingarn, for de- 
fendant. 

THE COURT ruled (BENEDICT, District 
Judge) that the general language of section 
3397 would cover such a case, while, to ex- 
clude such a ease, the word "thereon," or 
similar words, must be interpolated after the 
words "to be used;" that, if such word 
should be interpolated, it would be necessary 
to prove, in addition to the act of affixing 
the described stamp to a box containing ci- 
gars, the further fact, that the cigars were 
of foreign or of domestic manufacture, ac- 
cording to the character of the stamp af- 
fixed, when such fact was not made material 
by any words in the statute; that such a 
construction would lead to compelling proof 
that the stamp affixed was a counterfeit of 
the stamp required to be placed upon the 
particular box of cigars which formed the 
subject of the charge, and thus evasions of 
the law would be rendered easy; and that 
the prevention of the use or circulation of 
stamps in the similitude or likeness of cus- 
toms stamps required to be used by the laws 
of the United States, was a legitimate object 
of a statute of the United States, and it was 
no objection to such a statute, that an indi- 
rect effect of it would be to prevent the sale 
of domestic cigars as foreign made cigars, 
which had paid a duty. 



Case No. 15,463. 

UNITED STATES ex rel. ROBERTS v. 
JAILER. 
[2 Abb. (N. S.) 265.] i 
Circuit Court, D. Kentucky. Oct. Term, 1867. 

Habeas Cokpos— Powers op Deputv Marshal — 
AuREST — Homicide. 

1. Where the return to a writ of habeas cor- 
pus showed that the petitioner was held in cus- 
tody under a commitment regular on its face, 
and made by a competent court, for,an act char- 
ged as~ an offense against the state law, but tlie 
petitioner alleged that he was really held for 
an act done under authority of the United 
States, the court, in view of the case involTiug a 
ouestion between the state and the national gov- 
ernment, adjourned the hearing and required the 
petitioner's counsel to give notice of the ad- 
journed day to the state district-attorney for the 
counly. 

2. Reasons recommending this practice, — ex- 
plained. 

3. Upon a habeas corpus issued under section 
7 of the act of March 2, 1833 (4 Stat. 634), 

1 [Reported by Benjamin Vaughan Abbott,. 
Esq., and here reprinted by permission.] 
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whether the petitioner, is held under state or 

federal process is immaterial. If he is confined 

"for an .act done in pursuance of the law of the 

United States or of a process of any judge or 

court thereof," he is entitled to a discharge. 

[Cited in Ex parte Thompson, Case No. 1.3.- 

934; Re Bull, Id- 2,119; V. S. v. McCIay, 

Id. 15,660; State of Georgia v. Bolton. 11 

Fed. 218; Re Neagle. 39 Fed. 850, 135 U. 

S. 74. 10 Sup. Ct. 672.] 

4. A United States marshal has power to ap- 
point a special bailiflE to execute a particular pro- 
cess. So held, where the appointment in ques- 
tion was made within a state, the laws of which 
conferred that power upon sheriffs. 

[Cited in Ke Crittenden, Case No. 3,393; The 
E. W- Gorgas, Id. 4,585.] 

5. The duty and proper mode of proceeding,- 
by a marshal or sheriff, or deputy of either, in 
making an arrest under a warrant, — explained. 

6. The rule is now settled that the habeas cor- 
pus act of March 2, 1833. gives relief to one in 
state custody, not only when he is held under a 
law of the state which seeks expressly to punish 
him for executing a law or process of the United 
States, but also, when he is in such custody un- 
der a general law of the state which applies to 
all persons equally, where it appears he is jus- 
tified for the act done because it was done in 
pursuance of a law of the United States. 

[Cited in U. S. v. McClay, Case No. 15,660.] 

7. Where an officer, lawfully engaged in the 
■attempt to execute process commanding an ar- 
rest, is resisted by the party to be arrested, in 
such manner that he is obliged to take the life 
■of the latter in self-defense, he is justified, by his 
process in so doing. 

[Cited in U. S. v. Fullhart, 47 Fed. 805.] 
[Cited in State t. McNally, 87 Mo. 658.] 

Hearing upon a writ of habeas corpus. 

Benjamin H. Bristow, U. S. Atty., for peti- 
tioner. 
L. EL Noble, opposed. 

BAXiLARD, District Judge. Upon Novem- 
ter 9 last, a petition was presented to this 
■court on behalf of James Roberts, setting 
forth, in substance, that he was confined in 
the jail of Fayette county, for some alleged 
■ojQfense against the laws of the state of 
Kentucky, but in fact, for an act done in 
pursuance of a law of the United States, and 
of a process of a judge thereof, and pi-aying 
for a writ of habeas corpus, to be directed 
to the jailer of. Fayette county. The writ 
was issued, returnable forthwith. Within 
a reasonable time after the service of the 
writ, the jailer of Fayette county produced 
in court the prisonei', together with his re- 
turn, in which he stated, in substance, that 
he held the prisoner by virtue of an order of 
<;ommitment made by the Mercer circuit 
eomt. 

On behalf of the prisoner, it was conceded 
that this commitment to prison was entirely 
regular on its face; that the order of com- 
mitment was made by a court of competent 
jurisdiction, and on account of an alleged 
offense against the laws of Kentucky; but it 
was insisted, and offered to be proven in 
his behalf, that though he was imprisoned 
for an alleged offense against the state of 
Kentucky, his imprisonment was really for 



an act done under the authority of the 
United States. 

Although all the parties were before the 
court which the writ and the form of pro- 
ceedings contemplated, and although it ap- 
peared that the prisoner was probably en- 
titled to his discharge, I did not think it 
proper, in view of the importance of the case 
—involving, as it does, the grave question of 
a conflict of jurisdiction between the state 
and national courts— to make a final disposi- 
tion of it. I therefore continued the further 
hearing of the case until November 30, and 
required the district-attorney, who appeared 
for the petitioner, to give written notice of 
the time, place, and nature of such hearing 
to the commonwealth's attorney for the 
county of Mercer, that being the county in 
which the offense with which the prisoner 
is charged is alleged to have been committed. 

I do not find that this practice has been 
adopted in like eases in any other court of 
the United States. In all the cases which I 
have examined, the court has proceeded to a 
final hearing and decision on the return of 
the writ, without notice to any state officer 
other than the person to whom the writ 
was directed. I cannot but think, however, 
that the practice which this court has here 
adopted is better adapted to guard against 
abuse of the federal process, and to secure 
that full and impartial hearing which is es- 
sential to the due administration of justice. 
It is certainly a delicate matter for this 
court, although acting within the undoubted 
scope of its jurisdiction, to take from a state 
oflScer a person committed to him by a "state 
court, charged with an offense against state 
laws. The great respect I have for state 
authority, the appreciation I have of the im- 
portance of a faithful enforcement of the 
criminal laws of the state, and the reluctance 
I feel to exercise any authority which may 
interfere with the regular administration of 
justice by the courts of the state, have in- 
duced me to adopt a practice, which, whilst 
it substantially protects the liberty of the 
citizen, in case he shows himself entitled to 
such protection, at the same time manifests 
no undue disposition to interfere with state 
authority, and tends to secure that full hear- 
ing which I think should, it possible, always 
be had when the question to be decided re- 
lates to a conflict of jurisdiction between the 
national and state courts. I have no dispo- 
sition to shrink from the performance of any 
duty enjoined on me by the constitution and 
laws of the United States; but I will not 
and cannot interfere with the administration 
of the state laws, except when my duty is 
plain and my path clear. 

On the day designated in the order, the 
learned attorney for the commonwealth in 
the fifth circuit, which includes the county of 
Mercer, appeared, and both he and the pris- 
oner produced evidence. 

By the attorney for the commonwealth it 
was shown, that on November 6, 1867, a 
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■warrant, purporting to te founded on the 
oath of N. 0. Cull, was issued by the presid- 
ing judge of Mercer county, for the arrest 
of the relator, charging him with the crime 
of murder; that on November 7, the same 
judge committed the relator to the jail of 
Mercer county, there to be safely kept until 
the 9th, when he was to be delivered to the 
sheriff, to be brought before him for ex- 
amination; that on November 8, the relator 
was, by order of the circuit court for Mercer, 
transferred to the jail of Fayette county, 
the jail of Mercer county being ascertained 
to be insecure; that before this order ' of 
transfer was made, the grand jury impan- 
neled in the circuit court for Mercer county 
had investigated the charge against the pris- 
oner, and had agreed to return an indict- 
ment; and that they did, on November 14, 
return into court an indictment chargmg 
him with the crime of murdering one J. J. 
CuU. 

On behalf of the prisoner, it was shown, 
that on October 16, 1867, a process, purport- 
ing to be founded on information given un- 
der oath, was issued by a commissioner of 
the United States, commanding the arrest of 
Joshua J. Cull, charging him with certain 
crimes under the internal revenue laws; that 
the process was immediately placed in the 
hands of a deputy marshal, who failed to 
execute it because he could not find the ac- 
cused, though he visited his residence and 
made diligent search for him; that the pro- 
cess was then placed in the hands of anoth- 
er deputy, who likewise failed to execute it, 
though he also made diligent effort; that this 
deputy reported to the marshal that, in his 
opinion, the process could not be executed 
without the observance of unusual effort and 
secrecy, and that he had been credibly in- 
formed by the wife of the accused, and per- 
haps others, that the accused would forcibly 
resist its execution; that the marshal, on 
October 30, by writing on the back of the 
warrant, appointed A. W. Fogle special bailiff, 
and placed said warrant in his hands for 
execution, informing him at the same time of 
the necessity ot observing proper secrecy, as 
the accused was endeavoring to evade ar- 
rest, and enjoined him to take with him as- 
sistance, as the accused would, if found, 
probably resist arrest. 

It was also shown, that Gull knew the 
marshal of the United States had a process 
for his arrest; that on November 4, the depu- 
ty required the relator to assist him in the 
execution of said process; that in the evemng 
of the same day the two proceeded to the 
residence of Cull, arrivmg there about eleven 
o'clock: at night; that the deputy, Fogle, sent 
the relator to the back door of the house and 
went himself to the front door; that this pre- 
caution was adopted to prevent the escape of 
the accused; that the deputy knocked loudly 
at the front door several times before he re- 
ceived any response; that in reply to in- 
quiries from within, "Who in the hell's 
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there?"— "What in the hell do you want?" 
lie said, "Mr. Cull. I want to see you; I 
have business with you;" that in reply to the 
further inquiry, "Who are you?" he said he 
was an officer, and must and would see him; 
that after a few moments of silence, which 
the deputy understood Cull was employing in 
the preparation -to open the door, he heard a 
noise at the back door, and his assistant, the 
relator, crying loudly, "Don't shoot! don't 
shoot!" that he immediately ran to the cor- 
ner of the house, and saw Roberts coming 
toward him still crying "Don't shoot! don't 
shoot!" that Cull wa's advancing on Roberts, 
and fired twice in close succession at Mm near 
the back door; that Roberts continued to re- . 
tire and CuU to advance; and that Cull, after 
having advanced fifteen or twenty steps from 
the back door, and after Roberts had retreated 
so as to be near the bailiff, again fired twice, 
but whether at Roberts or the deputy does not 
appear; that Roberts fired instantly at CuU 
once, and he and the deputy then retired and 
returned to Harrodsburg, a distance of ten 
mUes, by separate roads, and that the deputy 
did not know till next morning that Cull 
was killed, or that Roberts was not killed. It 
appears from other evidence that this shot 
by Roberts proved fatal; that CuU was kiU- , 
ed, and that when his body was found he 
held in his right hand, clenched tightly, a 
pistol, commonly known as a "revolver," of 
which four barrels were empty, and two load- 
ed. 

I attach no importance to the testimony of 
Mrs. Cull, who says she did not hear the per- 
son who knocked at the front door say he 
was an officer; nor to the testimony of Mrs. 
Funk, who says she was standing in her front 
door, about seventy-five yards from CuU's, 
and that she did not hear the remark; be- 
cause the former was too much frightened at 
the time, and immediately afterwards, to re- 
member what occuiTeu, and the latter was too 
far off to hear what was said. This lady, 
however, did hear a voice which was not fa- 
miliar to her, crying "Don't shoot! don't 
shoot!" She also heard what she took to be 
one shot near CuU's back door, and she saw 
two shots fired as the parties approached the 
front of the bouse, which she thought pro- 
ceeded from the parties nearest the front. 

I have stated thus minutely all the material 
facts proven, in order that the basis of my 
opinion and decision may fully appear. It 
is hardly necessary to say, that the writ is- 
sued in this case was not issued under section 
14 of the judiciary act of 1789 (1 Stat. 81). 
This statute authorizes the judges of the Unit- 
ed States to issue writs of habeas corpus only 
in behalf of persons who "are in custody un- 
der or by color of authority of the United 
•States, or are committed for trial before some 
court of the same, or arp necessary to be 
brought' into court to testify." To a writ 
issued under this statute, unless it issue simply 
to bring the party into court to testify, a re- 
turn, showing that he is held under state 
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authority to answer to an offense against state 
laws, would be conclusive, and would oust 
this court of all authority to proceed further. 
The writ was here Issued under and by virtue 
of the authority conferred by section 7 of the 
act of March 2, 1833 (4 Stat. 634). 

This section provides "that either of the 
justices of the supreme court, or a judge of 
any district court of the United States, in ad- 
dition to the authority already conferred by 
law, shall have power to grant writs of habeas 
corpus in aU cases of a prisoner or prisoners 
in jail or confinement, where he or they shall 
be committed or confined, on or by any au- 
thority or law, for any act done or omitted to 
be done in pursuance of a law of the United 
States, or any order, process, or decree of any 
judge or court thereof, anything in any "act 
of congress to the contrary notwithstanding." 
It matters not that the person is in confine- 
ment under the authority of a state, or of a 
law of the state. If he is confined "for an 
act done in pursuance of a law of the United 
States, or of a process of any judge or court 
thereof," he is entitled, under ttiis statute, to 
his writ of habeas corpus, and to his dis- 
charge. 

But the learned attorney for the common- 
wealth, frankly admitting that he is stnrprised 
at the extent to which he finds, on examina- 
tion, the courts of the United States have ex- 
ercised their authority under this act, still 
insists that the relator, in this instance, 
should not be discharged, because:— 

First He questions whether there was any 
authority in the marshal of the United States 
to appoint a bailiff; and he maintains that, if 
there was not such authority, there would be 
no pretense for the assertion that the relator 
was imprisoned for an act done in pursuance 
of a law of the United States, or of a process 
of a judge or court of the same. 

I say the learned attorney only questioned 
the authority of the marshal to appoint a 
bailiff. He did not seem to have much con- 
fidence in the force of the objection, nor did 
he very earnestly insist upon it. In my 
opinion, there is not the slightest ground to 
doubt that the marshal does possess this au- 
iiiority. 

The authority to appoint a special bailiff to 
execute a particular process, is recognized by 
all the authorities as appertaining to the 
sheriff. Wat. Sher, 35; Toml. Law Diet, 
tit. "Bailiff"; Hunt v. Burrel, 5 Johns. 137; 
Sergeant of Court of Appeals v. George, 5 
Litt. [Ky.] 199. 

There are several acts of congress which 
expressly recognize th'*s authority as belong- 
ing to the marshal It has been exercised 
by the marshal of this district without ques- 
tion, as far as I know, since the establish- 
ment of the court; and such, I understand, is 
the common practice throughout the United 
States. Conk. Pr. 338. But what is entire- 
ly conclusive of the question, section 7 of the 
act of congress approved July 29, 1861 (12 
Stat 282), provides, "that the marshals of the 



several districts of the United States . . . 
shall have the same powers, in executing the 
laws of the United States, as sheriffs . . . 
in the several states have by law in execut- 
ing the laws of the respective states"; and 
the laws of this state expressly provide, that 
"a sheriff may, by writing, empower any per- 
son to execute an original or mesne process." 
2 Kev. St 340. 

The learned attorney insists, secondly— that 
the bailiff did not, in this case, proceed prop- 
erly; that he ought to have informed Cull 
that he had a warrant for his arrest; and 
that, as Cull was not so informed, he had the 
right to attack and drive off ^he bailiff and 
his assistant, and they are not justified for 
resisting him. 

I have already said, that Cull knew there 
was a process in the hands of the marshal 
for his arrest; and I think he had reasonable 
ground to believe, and did believe, when the 
person that knocked at the front door an- 
nounced that be was an officer, and wanted 
to' see him on business, that this person had 
process for his arrest. The witness, Mrs. 
Funk, says, that when the buggy, with two 
gentlemen in it, passed her door, she imme- 
diately suspected, from the unusual hour of 
the night, that they were ofllcers, who had 
come to arrest Mr. Cull; that she therefore 
remained at her door watching the buggy till 
it stopped near Cull's house; and then, her 
suspicions being confirmed, she remained at 
the door tmtil after the shooting, as hereinbe- 
fore detailed. 

Ordinarily, "it is the duty of one seeking to 
arrest another, to make his purpose known, 
unless, what wiU probably answer instead 
of any express announcement, the circumstan- 
ces are such as to render the purpose obvi- 
ous." 1 Bish. Cr. Proe. § 615; Rex v. Davis, 
7 Car, & P. 785. 

Indeed, it has been expressly laid down, 
even in respect to an arrest by a private 
person without warrant that where the cir- 
cumstances are such as to make the intention 
to apprehend plain to the mind of him who 
is to be apprehended, he need not be told 
this, and the arrest wUl be legal, and the 
resistance of the arrested person illegal, the 
same as if the purpose had been in words 
announced, 1 Bish. Cr. Proc. § 615; citing 
Eex V. Howarth, 1 Moody, 207; Rex v. 
Payne, Id. 378; Pew's Case, Cro. Oar. 183, 
537, 538; 9 Coke, 65 b. The foregoing re- 
lates particularly to the duty of a person 
about to make an arrest when in the actual, 
visible presence of the party to be appre- 
hended; but when not in this position, the 
authorities state, "it is his duty to proceed 
with secrecy to find him out, and actually 
arrest the party, not only in order to secure 
him, but also to subject him and aU other 
persons to the consequences of escape or res- 
cue." Chit Cr. Law, 47, 48; 1 Bish. Cr. Proc. 
§ 663. The baihff, then, according to these 
authorities, proceeded with entire regularity. 
It was the duty of Cull to 'respond to the 



C26 Fed. Cas. page 675] 



(Case No. 15,463) U. S. v. JAILER 



knock at the door by opening it, especially 
when informed that the person knocking 
was an officer. If he then did not recognize 
the person as an officer, he had a right, if 
the person either arrested or announced that 
he would arrest him, to demand his warrant 

I suppose, that in all cases where an arrest 
is made by virtue of a warrant, the warrant 
being demanded, should be produced, but it 
is to be considered that the arrest, the ex- 
planations, and the reading of the warrant, 
when demanded, "are obviously successive 
steps. They cannot all occur at the same 
instant of time," In the case of a known 
officer the explanation must follow the arrest, 
' and the exhibition and perusal of the war- 
rant must come after the authority of the offi- 
cer has been acknowledged and his power 
over his prisoner acquiesced in. Com. v. 
Cooley, 6 Gray, 350, 356, 357; State v. Town- 
send, 5 Har. [Del.] 487, 488; Arnold v. 
Steeves, 10 Wend. 514. 

If the officer is not known as such, he should 
show his authority or warrant before making 
the arrest. Here it is probable that Oull 
knew, or had good reason to believe, the per- 
son knocking at his door was an officer having 
a warrant for his arrest; but whether he did 
or not, that person really had such warrant, 
and Gull, so far from demanding it, gave him 
no opportunity to show or read it, but en- 
deavored to escape by his back door, and 
there making, immediately, without asking 
any explanation, a violent, and what was in- 
tended to be a deadly assault on the assistant 
of the bailiff stationed there. If Gull bad ac- 
complished his purpose, if he had killed Eob- 
erts, there is no doubt he would have been 
guilty of murder, for, though he, perhaps, did 
not know Roberts, or that he was an officer, 
he was in fact one, or in the attitude of. one, 
and the law furnished Cull not the slightest 
excuse for deliberately arming himself and 
commencing a deadly assault without de- 
manding any explanation. 

The learned attorney for the commonwealth 
suggests, that, in the present disordered con- 
dition of things, in that portion of this state 
in which Oull resided, Cull had a right to sup- 
pose that Fogle- and his assistant were rob- 
bers, "regulators," or "jayhawkers," and not 
officers; and therefore he might be excused 
for firing upon them without demanding any 
explanation. But, wretched as I have reason 
to believe is the state of society in certain por- 
tions of this state, insecure as I know both 
life and property are, I am not willing to ad- 
mit that our condition is so bad, or that we 
have so far degenerated into a state of bar- 
barism, that any court or jury will hold that 
one may lawfully kill another person, who 
simply knocks at his door in the night and 
announces that he is an officer and wishes to 
see him, and that too, without asking any 
explanation. I say I cannot admit this, but 
whatever juries might do in the case sup- 
posed, under their unlimited power to acquit, 
sitting here as a judge, sworn to expound the 



law as I find it in the authorities, I confess 
myself astonished to hear it gravely contend- 
ed, that a homicide, committed under the cir- 
cumstances supplied, so far from shocking 
all mankind and meeting with speedy punish- 
ment, should be palliated and even excused. 

Upon the whole, my conclusion is that the 
bailiff and his assistant, up to the time of the 
attack of Cull on them, proceeded with en- 
tire regularity, and that there is nothing in 
the case furnishing the least excuse or palli- 
ation for the conduct of Cull. 

Thirdly, and lastly. It is insisted that un- 
der the true construction of the act of 
March 2, 1833, the federal court can, tmder 
a writ of habeas. corpus, relieve a party only 
when it appears that he is in custody under 
a state law which expressly seeks to punish 
him for doing what a law or process of the 
United States requires him to do. That, here, 
the state law does not make it criminal to 
execute the process of the United States or 
to enforce their revenue laws, but simply 
seeks to punish murder, no matter by whom 
committed; that the killing was done ta this 
state; that the offense can be inquired of 
only in the state tribunals; that this court 
has no jurisdiction to try the accused; that 
under the construction of the facts most fa- 
vorable to the relator he acted in self-defense, 
but that this is a matter which this court 
cannot pass upon, and which cannot be law- 
fully passed upon except by a jury of the 
vicinage. 

I think there is great plausibility and even 
force in every branch of this proposition. 
True, much of its force is due to the ingenious 
form of its statement; but stripping it of this, 
and getting at the matter really contained in 
it, I think it still presents q.uestions which I 
should find difficulty Lq answering if I had no 
aid from judicial decisions, I am, thex-efore, 
grateful that neither the question of the con- 
struction of the act of 1833, nor its applica- 
tion to cases similar to the present one, is 
now, for tbe first time, raised in a court of 
the United States. 

By a long course of judicial decisions it 
may now be considered as settled, that this 
act gives relief to one in state custody, not 
only when he is held under a law of the state 
which seeks expressly to punish him for ex- 
ecuting a law or process of the United States, 
but- also when he is in such custody under 
a general law of the state which apphes 
to all pfersons equally, where it appears he 
is justified for the act done, because it was 
"done in pursuance of a law of the United 
States, or of a process of a court or judge 
of the same." Ex parte Jenkins [Case No. 
7,259], before Mr. Justice Grier; Ex parte 
Jenkins [unreported], before Judge Kane; 
U. S. V. Morris [Id. 15,811]; Ex parte Rob- 
inson [Id. 11,935], before Mr. Justice Mc- 
Lean; Ex parte Marshal [unreported]; Ex 
parte Trotter [imreported], decided by this 
court in 1862. The decisions in the courts of 
the United States are absolutely uniform on 



U. S. V. JAILER (Case No. 15,463) 



[26 Fed. Cas. page 5761 



this subject, and I find no opposing opinion 
of any court except a single one rendered by 
the supreme court of Pennsylvania— Thomas 
V. Crossin [5 Clark, 328], But, surely, it can- 
not be expected that I should attach much 
importance to, much less follow, a single deci- 
sion of a state court, opposed, as it is, to 
numerous decisions in the courts of the Unit- 
ed States, some of them rendered by justices 
of the supreme court; 

In the first Case of Jenldns and others, it 
appears, that Jenkins had in his hands a 
warrant for the arrest of a "fugitive from 
labor" named Thomas, issued under the act 
of 1850, and that when he and his assistant 
endeavored to arrest the fugitive they were 
resisted and had a violent and bloody en- 
counter. A warrant was regularly issued by 
a justice of the peace of the state of Pennsyl- 
vania for their arrest, on the charge of "an 
assault and battery with intent to kill." Un- 
der this state process they were arrested and 
put in jail. But they were discharged by 
Mr. Justice Grier, by virtue of a writ of ha- 
beas corpus, issued under the act of 1833, the 
judge holding that the deputy Jenkins and 
his assistant having done no more than they 
were justified* in doing by the warrant, they 
were imprisoned for an act done in pursuance 
of a law of the United States within the mean- 
ing of the act of 1833, and entitled to their 
discharge, though they were in state custody 
for an alleged offense against the general 
laws of the state, passed to punish assaults 
generally, and not at all to restrict or oppose 
the enforcement of the laws of the United 
States. 

In the second case it appears they were 
imprisoned by virtue of a capias sued out in 
a civil action, brought in the supreme court 
of Pennsylvania, by Thomas, complaining of 
the said assault. From this imprisonment 
they were discharged by Judge Kane, upon 
the same ground taken in the first case by 
Judge Grier. 

After this, they were indicted in Luzerne 
county, Pennsylvania, "for riot, assault and 
battery, and assaiilt with intent to kill," and 
were arrested and imprisoned under a bench 
warrant, founded on the Indictment; but 
they were discharged under a writ of habeas 
corpus, issued upon the order of Judge Kane, 
and heard before him. 

I think it is impossible to distinguish in 
principle these eases from the one now be- 
fore me. If Mr. Justice Grier anfl Judge 
Kane had jurisdiction of the cases severally 
before them, surely I have jurisdiction in the 
present ease. If Roberts was not in terms 
directed by the process under which he acted 
to kill Cull, neither was Jenldns directed by 
his warrant to beat or wound Thomas. I£ 
Roberts was in state custody under a warrant 
issued by a state judge, for an alleged of- 
fense against the state laws, so was Jenkins 
when he was discharged by Judge Grier. 
Nay, more, when the second and third dis- 
charges of Jenldns took place, he was in cus- 



tody under process issued out of a state court, 
the one founded on a civil complaint, and the 
.other on an indictment for crime; but when 
the writ was issued in this case, Roberts had 
not been indicted, he had only been commit- 
ted by a county judge to await an examina- 
tion. True, the warrant under which Jen- 
kins acted was issued for an alleged "fugitive 
from labor," under the fugitive slave act of 
1850, and the warrant under which Roberta 
acted was for an alleged criminal offense, un- 
der the revenue laws of 1866 and 1867. But 
I suppose no one will assert that the rights 
of masters to their slaves are higher than the 
rights of the government to its revenue; or 
that the person of an officer wlien seeking to 
arrest a fugitive slave is more sacred than 
when endeavoring to arrest a criminal. 

I disclaim all right and power to discharge 
the relator on any such ground as that the 
proof shows he acted in self-defense. 

A jury would probably acquit him on such 
ground, independent of the process under 
which he acted; but I have nothing to do 
with such an inquiry. It belongs only to the 
state court. I have only to inquire whether 
what he did was done in pursuance of a law 
and process of the United States, and so 
justified, not excused, by that law and pro- 
cess. If the relator is to be discharged by 
me, it is not because he is excusable, upon 
general principles of law, for taking the life 
of his assailant when it was necessary to save 
his own, but because he was authorized, and 
is justified by the law and process under 
which he acted, to do all that he did. If he 
was not authorized, and is not justified by 
that law and process in all that he did, he 
is not imprisoned "for an act done in pur- 
suance of a law of the United States, or of 
the process of a court or judge of the same;" 
and I cannot discharge him, but must remand 
him. I can discharge only the officer who re- 
lies on the law and process of the United 
States as his sole authority and complete jus- 
tification. 

The question then arises, was the prisoner 
justified in Idlling Cull, by the law and pro- 
cess under which he acted? He was certain- 
ly acting under a lawful -process, which 
(though it did not expressly command the 
killing of the deceased), did command his ar- 
rest; and the authorities are uniform to the 
effect that if one, in executing such a process, 
is resisted, and is obliged to take life, as in 
self-defense, he will be justified. 

Bishop says: "In misdemeanors and breach- 
es of the peace, as well as in cases of felony, 
if the officer meet with resistance, and the 
offender is killed in the struggle, the killing 
will be" justified." 2 Bish. Cr. Law {3d Ed.) § 
633. Even in civil cases, "if resistance be 
made, the person having authority to arrest 
or retake may repel force with force, and 
need not give back; and if death unavoid- 
ably ensue in the struggle, he will be justi- 
fied." Id. § 664. 

Mr. East says: "It may be premised, gen- 
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eralTy, that when persons having anthority to 

arrest, and using the proper means 

for that purpose, are resisted in so doing, and 
the party resisting killed in the straggle, such 
homicide is justifiable." 1 East, P. C. 295. 

"Wharton says: "Homicide in self-defense, 
or se defendo, . . is . . excusable rather than 
justifiable." 1 Whart Or. Law, § 135. "It 
is justifiable, not only when the proper offi- 
cer executes a criminal in strict conformity 
with his sentence, but also when the officer, 
in the legal exercise of a particular duty, kills 
a person who resists, or prevents him from 
executing it.'" Id. §§ 936, 937. Officers of 
the law, when engaged in the performance of 
their duties, are invested with a peculiar pre- 
rogative. If resisted when so employed, and 
the party resisting be killed in the struggle, 
such homicide is justifiable. And on j:he oth- 
er hand, if the party having such authority, 
and exercising it properly, happen to be 
killed, it will be murder, in all who take part 
in such resistance, though there be no malice. 
Id. § 1030. See, also, Bish. Or. Proc. § 615; 
Fost. Crown Law, 2T3-30S; Hale, P. 0. 457. 
Other authorities might also be cited, but it 
is not necessary, since, as I have already stat- 
ed, they are absolutely uniform. 

Now, the facts proven do incontestably 
show, that the relator was lawfully endeavor- 
mg to arrest Gull (for it is hardly necessary 
to say that he stands in the same attitude 
with the bailife himself); that he was pro- 
ceeding properly; that Cull not only sudden- 
ly set upon and violently resisted him, but 
actually endeavored to kill him; that he for- 
bore to exercise his full, lawful right of im- 
mediately pressing forward and killing his 
assailant, if necessary, but retreated, implor- 
ing the assailant not to shoot; that the as- 
sailant continued to press forward, and he to 
retreat; and that not until he had been fired 
at four times, and his life was in instant 
peril, did he fire and kill his assailant. No 
one will be so hardy as to deny, in the light 
of the authorities cited, that the facts fur- 
nished a full justification for the homicide. 
The justification rests not on the mere fact 
that the relator's life was in peril, but on the 
law and process under which he was acting, 
and on which he is obliged to rely to make 
out his justification. But if the process jus- 
tified, that is, authorized the homicide, then 
it is clear the relator is imprisoned for an act 
done in pursuance of a law of the "United 
States, or of a process of a court or judge of 
the same, and must be discharged. 

It is accordingly ordered, that the prisoner 
be discharged I have not been induced to 
arrive at this conclusion by any apprehension 
that the relator would not, if remanded, have 
a fair trial for his alleged offense, in the coun- 
ty of Mercer. I have profound respect for the 
learning and integrity of the judge who pre- 
sides in that circuit, and the argument and 
bearing of the able attorney for the common- 
wealth, before me, are sufficient assurance 
of his fairness and honor. If I myself were 
26f£d.oas — y? 



to be arraigned for any alleged offense, I 
know of no tribunal before which I could be 
tried with fuller assurance that enlightened 
and exact justice would be done me than in 
that in which these gentlemen are the chief 
officials. I discharge the relator from no ap- 
prehension that injustice would be done him 
by a trial in the state court, but because he 
has a right to demand his discharge at my 
hands under the laws of the United States, 
which I am bound to administer. 

To avoid misapprehension, I desire to say 
that this court claims no general supervisory 
jurisdiction over state courts, nor any gen- 
eral power to interfere with persons or prop- 
erty in their custody, except in a few cases, 
where the constitution and acts of congress 
have given such jurisdiction and power to the 
courts of the "anion. Ordinarily, the federal 
courts have no more authority to interfere 
with persons or property in custody under a 
process from a state court, than the state 
courts have to interfere with persons or prop- 
erty in custody under a process from a fed- 
eral court. The federal and state courts have, 
in many cases, a concurrent jurisdiction over 
the same persons and things, and the rule is 
almost universal, that the officer who first 
gets possession under process from his court, 
has the preference. Therefore, the general 
rule is, that if a person be imprisoned under 
a crimihal or civil process of one, the other 
cannot take him from such custody for any 
purpose whatever. It is only in virtue of the 
act of March 2, 1833, supra, that I have the 
right to interfere in this case. This act ex- 
pressly empowers federal courts and judges 
"to grant writs of habeas corpus in all eases 
of a prisoner . . in confinement where he 
. . shall be confined on or by any authority 
or law for any act done . . in pursuance of 
a law of the United States, or any . . pro- 
cess of any judgfe or court of the same." And 
this act, by the express provision of the con- 
stitution of the United States, is the "su- 
preme law of the land . . anything In the 
constitution or laws of any state to the con- 
trary notwithstanding." 

Petitioner discharged. 



Case ITo. 15,464. 

UNITED STATES ex rel. MIGHELS v. 
JAMES. 

[13 Blatchf. 207; 7 Law & Eg, Rep. 16; 8 

Chi. Leg. News, 111,] i 

Circuit Court, S. D. New York. Dee. 6, 1875. 

COXSTITDTIONAL LaW — CoSGnESS — B1I.LS FOR 

Raising Revenue— Post-Ofpice Laws. 

1, A clause ot the act of March 3, 1875 (IS 
Stat. 377), increasing the rate of postage on cer- 
tain mail matter, is not unconstitutional, al- 
though it originated in the senate and was not an 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
1 Law & Eg. Rep. 116, contains only a partial 
report.] - 
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amendment to a bill for raising: revenue, originat- 
ing in the house of representatives, because it is 
not a bill for raising revenue, within the mean- 
ing of article 1, § 7, subd. 1, of the constitution, 
which provides that "all bills for raising rev- 
enue shall originate in the house of representa- 
tives, but the senate may propose or concur with 
amendments, as on other bills." 

2. A bill establishing rates of postage is not 
a bill for raising revenue, within the meaning of 
the constitution. 

3, Post oflSce laws may be revenue laws with- 
out beiiig laws for raising revenue. 

[This was an application by Oran G. 
Michels for a writ of mandamus to be direct- 
ed to Thomas L. James, postmaster of the 
city of New York.] 

John W. Weed, for relator. 

Heniy B. Tremain, Asst. U. S. Dist. Atty. 

JOHNSON, Circuit Judge. The question 
upon the merits presented in this case is, 
whether a clause of the act of congress, ap- 
proved March 3, 1875 (IS Stat 377), entitled, 
*'An act making appropriations for sundrj' 
civil expenses of the government for the fis- 
cal year ending June 30th, 1876, and for oth- 
er purposes," is or is not constitutional. The 
clause referred to increases the rate of post- 
age upon third-class matter from one cent 
for two oimces to one cent an ounce. The 
ground of fact on which it is claimed that 
this clause was not constitutionally enacted 
is, that the clause originated in the senate, 
was not an amendment to a bill for raising 
revenue, originating in the house of repre- 
sentatives. The provision of the constitution, 
which is claimed to render invalid the clause 
in question, is this: "All bills for raising rev- 
enue shall originate in the house of repre- 
sentatives, but the senate may propose or 
concur with amendments, as on other bills.'' 
Const, art. 1, § 7, subd. 1. 

Certain legislative measures are unmistak- 
ably bills for raising revenue. These impose 
taxes upon the people, either directly or in- 
directly, or lay duties, imposts or excises, for' 
the use of the government, and give to the 
persons from whom the money is exacted no 
equivalent in return, unless in the enjoyment, 
in common with the rest of the citizens of 
the benefit of good government. It is this 
feature which characterizes bills for raising 
revenue. They draw money from the citi- 
zen; tliey give no direct equivalent in return. 
In respect to such bills it was reasonable that 
the immediate representatives of the taxpay- 
ers should alone have the power to originate 
them. Their immediate responsibility to 
their constituents, and their jealous regard 
for the pecuniary interests of the people. It 
was supposed, would render them especially 
watchful in the protection of those whom 
they represented. But the reason fails in 
respect to bills of a different class. A- bill 
regulating postal rates for postal service, pro- 
vides an equivalent for the money which the 
citizen may choose vohmtarily to pay. He 
gets the fixed service for the fixed rate, or 



he lets it alone, as he pleases and as his own 
interests dictate. Revenue, beyond its cost, 
may or may not be derived from the service 
and the pay received for it, but it is only a 
very strained construction which would re- 
gard a bill establishing rates of postage as a 
biU for raising revenue, within the meaning 
of the constitution. This broad distinction 
existing in fact between the two kinds of 
bills, it is obviously a just construction to 
confine the terms of the constitution to the 
case which they plainly designate. To strain 
those terms beyond tlieir primary and ob- 
vious meaning, and thus to introduce a prec- 
edent for that sort of construction, would 
work a great public mischief. Mr. Justice 
Story, in his Commentaries on the Constitu- 
tion (section 880), puts the same construction 
upon the language in question, and gives his 
reasons for the views he sustains, which are 
able and convincing. In Tucker's Blacl<- 
stone otdy, so far as authorities have been 
referred to, is found the opinion that a bill 
for establishing the post office operates as a 
revenue law. But this ppinion, although put 
forth at an early day, has never obtained any 
general approval; but both legislative prac- 
tice and general consent have concurred in 
the other view. 

Another question has arisen, which lias 
some' similarity with that under discussion, 
and which, unless adverted to, might give 
rise to misapprehension. Thus, in XJ. S. v. 
Bromley, 12 How. [53 U. S.] 88, the question 
was, whether an act of congress which gave 
a writ of error in any civil action brought by 
the United States for the enforcement of the 
revenue laws of the United States, embraced 
within its meaning an act to reduce rates of 
postage and to prevent frauds on the rev- 
enue of the post office department. It was 
held, that the latter act was, within the 
meaning of the former, a revenue law of the 
United States, and that the writ' of error 
could be sustained. The court says: "Rev- 
enue is the income of a state, and the revenue 
of the post office department, being raised by 
a tax on mailable matter conveyed in the 
mail, and which is disbursed in the public 
service, is as much a part of the income of 
the government as moneys collected for du- 
ties on imports." All this may be conceded, 
without involving the conclusion that such a 
law is an act for raising revenue. 

The ease of Warner v. Fowler [Case No. 
17,182], though involving other statutes, was 
put substantially upon the same ground a\ 
the preceding ease. It was an action against 
a postmaster for not delivering certain let- 
ters. The defendant claimed that, in detain- 
ing them, he acted under the laws in rela- 
tion to the post office department, and that 
he was entitled to have the suit removed to 
the United States circuit court, under the 
statute, as being for an act done under the 
revenue laws of the United States. This 
claim was sustained by Judge IngersoU, hold- 
ing the circuit court in this district. The do- 
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-cision was, in my opinion, correct, upon the 
ground that, -while the post office laws are 
revenue laws, within the meaning of the 
statutes cited, they are not laws for raising 
revenue, within the provision of the constitu- 
tion. 

The motion for a mandamus should be de- 
Jiied. « 



Case W"o. 15,465. 

UNITED STATES v. The JA'MES MOR- 
RISON. 

[Newb. 241; i 4 N. Y. Leg. Obs. 333; 6 Pa. 
Law J. 132.] - 

District Court, D. Missouri, March, 184G.2 

■CONSTITCTIOXAI, LaW— REGULATION'S OP COMMEUCE 

— Steam Passenger Vessels— Feuky Boats. 

1. The act of congress, approved July 7th, 
1838 [5 Stat. 301], "To provide for the better 
:«ecuri^ of the lives of passengers on board of 
vessels propelled in whole or in part by steam," 
is founded upon article 1, § 8, cl. 3 of the, eon- 
■stitution, giving congress power "to regulate 
<:ommeree with foreign nations, and among the 
several states," &c. 

2. If commerce is completely internal, con- 
•fined to one state, congress has no power over it. 

[Cited in U. S. v. The Seneca, Case No. 16,- 
251. Distinguished in The Daniel Ball, Id. 
3.564.] 

3. Congress has no authority to require a li- 
cense to carry on a ferry over the Missouri river, 
4it a place entirely within the limits of the state 
•of Missouri, 

4. There is no law previous to the act of July 
Tth, 1838, requiring a ferry boat plying wholly 
within the limits of a state, to obtain' a license, 

5. The act of Tth of .Tuly, 1838, does not 
apply to such ferry boats. 

[Cited in U. S. v.- The Planter, Case No. 16,- 
054. Followed in U. S. ' v. The William 
Pope, Id. 16,703.] 

Q. Whether ferry boats plying between the 
United States and Canada, would be required to 
•obtain a license. Quere? 

7. The phrase "coasting tradei" cannot be ap- 
^ilied to ferrying across a river. 

[Cited in Ravesies v. U. S., 35 Fed. 919.] 

In admiralty, 

B. P. Hickman, for the United States. 
S. M, Bay, for the James Morrison. 

WELLS, District Judge. This is a case 
■of libel. It is founded on the second section 
of the act of congress, entitled "An act lo 
provide for the better security of the lives 
•of passengers on board of vessels propelled 
in whole or in part by steam," approved 7th 
July, 1838, The libel states -substantiallv, 
that the boat was propelled by steam, and 
was employed in navigating the Missouri 
river, a navigable river of the United States, 
and in transporting goods, wares and mer- 
chandise, and passengers in said boat on 
said river, without the owners having obtain- 

1 [Reuorted by John S. Newberry, Esq.] 

2 [Affirmed by circuit court; ease unreported.] 



ed a license from the proper officer of the 
United States so to do, and charges that said 
boat was liable to a' penalty of $500. The 
owners appeared and defended. The answer 
adniits that the boat was propelled by steam, 
that it navigated the Missouri river, as char- 
ged, but denied that it navigated or trans- 
ported freight and passengers in any other 
manner than as a ferry boat across said river 
at St. Charles, altogether .within the limits 
of the state of Missouri, for which purpose 
they had a license under the laws of the 
state of Missouri. They admit that they had 
no license from the United States; but deny 
that one was necessary, or that they incur- 
red any penalty. From the evidence and the 
admission of the parties, it iappears that 
the facts of the case were correctly -stated in 
the answer. 

Upon this state of facts an important ques- 
tion arises for the consideration and deter- 
mination of the court. Is a steamboat em- 
ployed only as a ferry boat, altogether with- 
in the limits of a state, liable to a penalty 
for being thus employed, not having a li- 
cense from the United States officer, under 
the provisions of the act of 7th of July, 
1838? The first and second sections of that 
act are as follows: 

"Section 1. That it shall be the duty of all 
owners of steamboats or vessels propelled 
in whole or in part by steam, on or before 
the first day of October, 1838, to make a new 
enrollment of the same under the existing 
laws of the United States, and to take out 
from the collector or surveyor of the port, 
as the case may be, where such vessel is 
enrolled, a new license, under such condi- 
tions as are now imposed by law, and as 
shall be imposed by this act 

"Sec. 2. That it shall not be lawful for the 
owner, master or captain of any steamboat 
or vessel propelled in whole or in part by 
steam, to transport any goods, wares and 
merchandise or passengers in or upon the 
bays, lakes, rivers, or other navigable waters 
of the United States, from anji after the first 
day of October, 1838, without having first 
obtained from the proper officer a license, 
under the existing laws, and without having 
complied with the conditions imposed by this 
act; and for each and every violation of this 
section, the owner or owners of said vessel 
shall forfeit and pay to the United States 
the sum of five hundred dollars, one-half for 
: the use of the informer; and for which sum 
or sums the steamboat or vessel so engaged 
shall be liable, and shall be seized and pro- 
ceeded against, summarily, by way of libel, 
in any district court of the United States 
having jurisdiction of the offence." 

The words of the act are comprehensive 
enough to include the case of this boat. It is 
propelled by steam, navigates a navigable 
river of the United States, transports goods, 
wares and merchandise and passengers upon 
said river, and has no license therefor from 
the proper United States officer. 
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It is not uncommon for a case to come 
TvitMn the words of an act, yet not come 
•within the meaning of the act It will be 
observed that the first section requires a 
"new enrollment" under the existing laws of 
the United States, and a new license taken 
out. The second section requires a license 
to be taken out under the existing laws. No 
license is spoken of, mentioned o.r described, 
other than that required theretofore. It is 
obvious that the' license spoken of in the 
act is that prescribed by other and former 
laws of the United States, and could only 
be "a license to carry on the coasting trade," 
no other license known to the laws of the 
United States being at all applicable. This 
was admitted by the district attorney of the 
United States in the argument at the bar. 

I will fiifet inquire into the constitutional 
power of congress to require a license in this 
ease, and then, secondly, to inquire whether, 
supposing the power to exist, it has been ex- 
tended by the act of 1838 to this case. E3ven 
if we were to confine our inquiries to the 
second branch of the subject, it would great- 
ly aid us in making those inquiries to as- 
certain the power of congress over the sub- 
ject. 

It is said in Sergeant's Constitutional Law, 
page 30S, that "the general power of estab- 
lishing regulations for the condemnation of 
vessels as unfit for sea or unworthy of re- 
pair, may, it would seem, be exercised by 
congress, either as applicable to trade and 
commerce, or as within the admiralty juris- 
diction." And the supreme court of the 
United States in the case of .Tanney v. Co- 
lumbia Ins. Co., 10 Wheat [23 U. S.] 418, 
said something, arguendo, to the same effect. 
The admiralty jurisdiction is a part of the 
jurisdiction of the courts, and is found in the 
third article, section second, of the constitu- 
tion of the United States: "The judicial 
power shall extend to all cases of admiralty 
and maritime jurisdiction." But the supreme 
court decided in the case of U. S. v. Combs, 
12 Pet. [37 U. S.] 76, that "in cases dependent 
on the locality of acts done, this power is 
limited to the sea and to tide-waters as far 
as the tide flows, and does not reach beyond 
high-water mark." Of course that jurisdic- 
tion could not reach a transaction the local- 
ity of which was some thousands of miles 
above tide- water; for in' this case the juris- 
diction would depend upon the locality of the 
transaction. But the provisions of the act 
of 1838 are evidently founded on the power 
of congress to "regulate commerce." The 
license required is "to carry on the coasting 
trade," and the power was claimed, in the 
argument at the bar, under the clause "to 
regulate commerce," It was not claimed un- 
der the admiralty and maritime jurisdiction. 
The constitution, in article 1, § 8, cl. 3, de- 
clares that congress shaU have power "to 
regulate commerce with foreign nations and 
among the several states and with the Indian 
tribes." The authority of congress, as it re- 



gards the case at bar, is claimed under the: 
power to regulate "commerce among the sev- 
eral states." 

The power over navigation- and intercourse 
is part of the power to regulate commerce, 
and is possessed by congress as fully as it 
possesses the power to regulate commerce; 
but, of course, not to g. greater extent. There 
is no separate and distinct grant to regulate 
"navigation or intercourse; they are incidents- 
to or part of the power to regulate com- 
merce. Wherever the right to regulate com- 
merce does not extend, the right to regulate 
navigation or intercourse does not go. The 
latter goes with the former or follows it. 
The right to regulate commerce only extends- 
to three descriptions of commerce: First, 
with foreign nations; second, among the sev- 
eral states; third, with -the Indian tribes. 
It does not include the perfectly internal 
commerce of a state. The commerce to be 
subject to such regulations must be among, 
that is intermingled with, the several states. 
If confined to one state alone, congress has- 
no power over it It would have been strange 
if it was intended that congress should have 
power to regulate every description of com- 
merce, to enumerate only particular kinds- 
in the grant. And such are the doctrines and 
opinions of the supreme court. In Gibbons 
V. Ogden, 9 Wheat [22 U. S.] 194, that court 
says: "It is not intended to say that these 
words comprehend that commerce which 
is completely internal, which is carried on 
between man and man in a state, or be- 
tween different parts of the same state, and 
which does not extend to or affect other 
states. Such a power would be inconvenient, 
and is certainly unnecessary." Again: "Com- 
prehensive as the word 'among' is, it may 
be properly restrained to that commerce 
which concerns more states than one. The 
phrase is not one which would probably have 
been selected to indicate the completely in-^ 
ternal traffic of a state, because it is not an 
apt phrase for that purpose, and enumeration 
of the particular classes of commerce to 
which the power was to be extended would 
not have been made had the intention been 
to extend the power to every description." 
Id. 194, 195. Again: "The genius and char- 
acter of the whole government seem to be, 
that its action is to be applied to all the 
external concerns of the nation, and to those 
internal concerns which affect the states 
generally." Id. 195. Again: "The complete- 
ly internal commerce of a state, then, may 
be considered as reserved for the state it- 
self." Id. Tjiis, also, is the doctrine main- 
tained by the highest court of the state of 
New York. See Steamboat Co, v. Livingston, 
3 Cow. 754. 

Is the right of congress to regulate naviga- 
tion more extensive than the right to regu- 
late commerce? Does it extend to the regu- 
lation of navigation, which is not connected 
with "commerce with foreign nations, among 
the several states, and with the Indian 
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tribes?" The supreme court of the United 
States in Gibbons v. Ogden [supra] said, *'A 
power to regulate navigation is as expressly 
granted as if that term had been added to 
the word 'commerce.' " This sentence was 
commented on in the argument at the bar, 
as if the supreme court intended thereby to 
-convey the idea, that congress had the right 
■to regulate navigation in all cases. It could 
not have an application so extensive, oe- 
■cause, if navigation be comprehended in the 
"word "commerce," it is limited with the lim- 
itations on that word; but suppose we add 
the word "navigation" to the word "com- 
merce," as the court supposes may be done, 
it will then read, "Congress shall have pow- 
er to regulate commerce and navigation with 
foreign nations, and among the several 
•states, and with the Indian tribes." So we 
see that still, congress could only regulate 
navigation, when it could regulate commerce, 
that is, as it regards this case, "among the 
■several states." And, indeed, it is clear that 
the supreme court must have intended to 
■convey this idea; for in another part of the 
same opinion, it says: "The power of con- 
sress, then, comprehends navigation within 
the limits of every state in the Union, so far 
as that navigation may be, in ajoy manner, 
<:onnected with 'commerce with foreign na- 
tions, or among the several states, or with 
the Indian tribes.' " And in the ease of U. 
S. V. Combs, 12 Pet. [37 U. S.] 78, that court 
says: "The power to regulate commerce in- 
cludes the power to regulate navigation as 
connected with the commerce with foreign 
nations and among the several states." 

The nest matter of inquiry will be, what is 
that commerce or navigation, which is com- 
pletely internal or within the limits of a 
state. To make a particular branch of com- 
merce or trade within a state, a part of the 
•commerce among the several states, it would 
not be sufficient that it was remotely con- 
nected with, that commerce among the sev- 
■eral states; for almost everything and every 
•occupation and employment in life are re- 
motely connected with that commerce or 
navigation. And if congress has the right 
to regulate every employment or pursuit thus 
remotely connected with that commerce, of 
which they have the control, then it has the 
Tight to regulate nearly the entire business 
4md employment of the citizens of the sev- 
eral states. Thus the cultivation and pre- 
paring of hemp, tobacco, cotton, rice, grain, 
-&c., finding and preparing minerals, the 
manufactftring and retailing of goods, are all 
connected with "commerce with foreign na- 
tions, among the several states, or with the 
Indian tribes;" because they are the food 
of that commerce, without which, it would 
soon dwindle into insignificance, if it did not 
-altogether perish. Xet, if congress has the 
power to regulate all these employments, ana 
-a thousand others equally connected witn 
that commerce, then it can regtilate neany 
4ill the concerns of life, and nearly all the 



' employments of the citizens of the several 
states; and the state governments might as 
wen be abolished. It is not sufficient, then, 
that navigation, or trade, or business of any 
kind, within a state, be remotely connected, 
or, perhaps, connected at all wKh "commerce 
with foreign nations, or among the several 
states, or with the Indian tribes," it shoiild 
be a part of that commerce, to authorize con-" 
gress to regulate it. 

The "coasting trade" is a part of the com- 
merce among the several states; and it is 
not the less a part of that commerccj because 
the vessel navigates only from port to port; 
in .the same state, up and down a navigable 
river of the United States, and never goes 
beyond the state boundary. This will ap- 
pear- more plain upon looking at the course- 
of trade in the United States, upon its great 
navigable rivers. Goods are pmrchased at 
Philadelpliia, are brought to Pittsburgh and 
there shipped. These goods come from parts 
beyond seas, or were manufactured in the 
United States, and were intended for sale in 
Mexico, or at Independence or other place' 
in this state. But the boat in wMch they are 
shipped only goes as far as St. Louis. There 
the goods are reshipped on boats more suit- 
able for the 3VEssouri, and are, in that boat. 
Conveyed to Independence. There they are 
landed and taken in wagons (if intended for 
Mexico), across the prairies to that country. 
If intended for the valley of the: Osage, th€fy 
are landed at the mouth of that river, and 
reshipped on boats more suitable to its navi- 
gation than those ordinarily navigating the 
Missouri. The same observations may be' 
made in regard to goods, or Southern prod- 
uce from New Orleans. , Very few boats en- 
gaged in the trade between that place and 
St. Louis, ascend the Missouri, and very few 
that ascend the Missouri ascend the Osage 
river. These remarks win also apply to 
nearly aU the navigation of the valley of the 
Mississippi, and will apply as well to boats 
that cany off the produce of the country, as 
those which bring merchandise. The boats 
that navigate the Missouri and Osage rivers, • 
seldom go beyond the limits of the state of 
Missouri; and yet they are as much and aS' 
altogether employed in commerce and navi- 
gation among the several states, as if they 
made voyages beyond the limits of the state. 
The circumstance that several boats are em- 
ployed, some without and some altogether 
within a state, does not make it the less 
"commerce" among the several states, or less 
"cotomerce with foreign nations," or in many 
cases, "with the Indian tribes." - The com- 
merce is a whole, parts of which are in sev- 
eral states. If congress cannot regiilate it 
in one state, it cannot, for the same reason 
regulate it in another state. And thus "it 
coidd not be regulated by congress at all, al- 
though it is tmdeniably commerce among the 
several states. And, in my opinion, it would 
be the destruction of this commerce, if each 
state in the Union through which it passed* 



U. S. V. JAMES (Case No. 15,465) 



[26 Fed. Cas. page 582]. 



had the right to license vessels employed in 
carrying it on, and to exclude all except those 
thus licensed, merely hecause those vessels 
did not navigate beyond the limits of the 
state granting the license. 

In Gibbons* V. Ogden the supreme court 
says "commerce among the several states" 
cannot stop at the boundary line of each 
state. But, although commerce with foreign 
nations, among the several states, and with 
the Indian tribes, will include commerce and 
navigation up and down the navigable rivers 
of the United^ States, as part of the coasting 
trade, yet there is, undoubtedly, a descrip- 
tion of commerce and navigation, that is al- 
together and completely internal, which be- 
longs exclusively to the states, respectively; 
and which congress has no right to regulate. 
In the case of Gibbons v. Ogden the supreme 
court says: "It is hot intended to say that 
these words comprehend that commerce 
which is completely internal, which is car- 
ried on between man and man in a state, or 
between different parts of the same state, 
and which does not extend to or affect other 
states." Again, comprehensive as the worU. 
"among" is, it may properly be restricted to 
that commerce which concerns more states 
than one. The court M last resort, in New 
York, laid down the same principles, as will 
be presently seen. Steamboat Co. v. Liv- 
ingston, 3 Cow. 743. 

The next matter of inquiry will be, is a 
boat employed only in ferrying across the 
Missouri river, altogether within the limits 
of the state of Missouri, engaged in com- 
merce or navigation, the instrument of com- 
merce with foreign nations, among the sev- 
eral states, or with the Indian tribes? If 
this be answered in the negative, then con- 
gress has no right to regulate any commerce 
or navigation it may be employed in, or to 
retiuire it to take out a license therefor; 
and this will be so, although the boat does 
in some sense navigate the Missouri, a navi- 
gable river in the United States. It is not 
supposed that a boat so employed is en- 
gaged in commerce with foreign nations or 
with Indian tribes. Is it, then, engaged in 
carrying on commerce among the several 
states? Is it engaged in carrying on any 
commerce at all? Is the navigation in 
whfch it is engaged an instrument to carry 
on commerce among the several states? It 
neither passes up or down the river, and may 
navigate a year without being twenty feet 
higher up or lower down, at any time, un- 
less by accident or against the will of the 
master or owner, than it was at the begin- 
ning. Its navigation is neither the begin- 
ning, middle or end, or any part of the coast- 
ing trade, or any other "commerce among 
the states." No part of its employment is 
any part or any link in a chain of "commerce 
among the several states." Its employment 
has no other than a remote connection with 
"commerce or navigation among the several 
states;" no more connection than has the 



farmer who cultivates hemp, tobacco or cot- 
ton for a market in other states— the miner 
who digs and smelts lead— the manufactur- 
er who manufactures for the same market,, 
or the traveler who intends purchasing any 
of these articles. The employment of such 
boat may be connected with commerce or 
navigation "among the several states," as in- 
deed is almost every business and avocation 
in life, more or less remotely; but it is no- 
part of such commerce or such navigation. 
If it be any part of any commerce, it is that 
commerce which is altogether internal, as 
it regards the state of Missouri and other- 
states. Its navigation is wholly disconnect- 
ed with any other navigation, and is wholly 
within the state. If the commerce or navi- 
gation in wliich it is employed, be not whol- 
ly internal— if, indeed, it be engaged in any 
commerce— then I am unable even to conjec- 
ture or imagine any description of commerce 
or navigation which is so. This was the 
opinion of a majority of the supreme court 
of the United States, all the court except Mr. 
Justice Johnson, who, perhaps, dissented, in 
the case of Gibbons v. Ogden, above referred 
to. The opinion was, however, only given 
arguendo; it not being a matter necessarily 
to be decided in the cause. The court (page 
203), speaking more particularly of the state 
inspection laws, says: "They form a por- 
tion of that immense mass of legislation 
which embraces everything within the texTi- 
toiy of a state not surrendered to the gen- 
eral government; all of which can be most 
advantageously exercised by the states them- 
selves. Inspection laws, quarantine laws, 
health laws of eveiy description, as weU as 
laws for regulating the internal commerce 
of a state, and those which respect turnpike 
roads, ferries, &c., are component parts of" 
this mass," The doctrine thus laid down by 
the supreme court, is mentioned and approv- 
ed both by Kent and Stoiy; at least they do 
not in any way controvert or dissent from it. 
2 Story, Comm. 515 and 1 Kent, Comm. 437. 

The same opinion is also advanced and en- 
forced by the court for the trial of impeach- 
ments and the correction of errors in the- 
state of New York, in the case of Steam- 
boat Co. V. liivingston, 3 Cow. 754, That 
court says: "The supreme court of the Unit- 
ed States expressly disavows any authority 
in congress to interfere with the purely in- 
ternal commerce apd police of a state. Fer- 
ries may be subject to the acts of congress 
so far as they are used for carrying on the- 
coasting trade, but those ferries which are 
the subject of state grant, if they can be 
called commercial regulations at all, belong 
clearly to the internal commerce of the 
state." Again:- "Those ferries over which the 
state exercises its appropriate authority, are 
not connected with the coasting trade; they 
are not, in the constitutional sense, commer- 
cial regulations. But if they were, they be- 
long to that exclusively internal commerce 
over which congress has no control." It 



£26 Fed. Cas. page 583] 



(Case No. 15,465) U. S. v. JAMES 



\7as said in the argument of the ahove ease, 
that the state might establish a ferry be- 
tween the cities of New York- and Albany; 
and it was in answer, I presume, to that 
part of the argument that the court said: 
"Ferries may be subject to the acts of con- 
gress so far as thej'^ are used for carrying on 
the coasting trade." But the court said 
further, that to call such navigation a "fer- 
ry," would be an abuse of the term. As con- 
gress has the power to regulate commerce, 
when carried on by land as well as when 
carried on by water—carried on roads as 
well as on rivers— I will not say that it 
might not regulate some description of fer- 
ries, such as those between the United States 
and Canada, and perhaps others. But this, 
I think, has not been done. A ferry is noth- 
ing more than the continuation of a road, 
and as far as regards the authority of the 
state and genei-al governments, does not dif- 
fer from a toll bridge. And until it is made 
to appear that congress has the power to 
regulate the traveling on the ordinary roads 
of the state, and to license toll bridges, it 
would seem to me it could not regulate and 
license the ordinary ferries on those roads. 
For each state to regulate and license the 
coasting trade and exclude and admit what 
vessels it pleased within its limits, would be, 
and has been— as was seen in the contro- 
versy between New York, New Jersey, and 
Connecticut, in regard to the exclusive privi- 
leges granted to Livingston and Fulton by 
the former state — extremely inconvenient and 
dangerous. But for each state to regulate 
its ferries, has not produced and cannot, I 
should think, produce any inconvenience to 
the citizens of other states. It may be, that 
steam ferry boats should be regulated as di- 
rected in the act of 1838, in regard to ves- 
sels engaged in the coasting trade; but if 
so, the states are perfectly competent to 
make all such regulations and to see to their 
enforcement. 

It was said in the argument of this cause 
that a license from the United States and 
one from the state were both necessary: 
that a license from the United States gave 
the right to navigate the river, and that 
frouj the state to land and take in passen- 
gers and freight and carry on a ferry. In 
the case of Gibbons v. Ogden, the supreme 
court said: "The word 'license' means per- 
mission or authority; and a 'license' to do 
any particular thing, is a permission or au- 
thority to do that thing, and if granted by a 
person having power to grant it, transfers to 
the grantee the right to do whatever it 
purports to authorize. It certainly trans- 
fers to him all the right which the gi-antor 
can ti"ansfer to do what is within the terms 
of the license." The decree in that case is: 
"That the license to carry on the coasting 
trade gave full authority to navigate the 
waters of the United States by steam or 
otherwise for the purpose of carrying on the 
coasting trade, any law of the state of New 



York to the contrary notwithstanding." 
Now, if carrying on a ferry is carrying on 
the coasting trade, a license from the United 
States to carry on that trade, will give the 
right to carry on the ferry. And of course 
any license from the state of Missouri would 
be altogether inoperative, for it could only 
authorize the grantee to do that which he 
was already authorized to do by, a license 
from the United States; and a license from 
the state would be inoperative for another 
reason, that is that the state had no au- 
thority over the coasting trade. And that 
the state has no control over that trade will 
be seen by looking at the decision of the 
court in the case of Gibbons v. Ogden, be- 
fore cited, pages 198, 200. If, on the con- 
trary, the cari-ying on a ferry be not carry- 
ing on the coasting 'trade, then the United 
States have nothing to do with it, and the 
license from the state would give the author- 
ity to carry on the ferry; and of course, a 
license from the United States would be in- 
operative. So that, in no point of view, can 
both licenses be operative. A license to 
ferry, is a license to cross at a certain place, 
carrying freight and passengers; and if it 
does not give that right, it gives nothing; 
if it does give that right, no other license 
can be necessary. What would avail the 
right to land and take in freight and pas- 
sengei's, as a ferry, without the right to 
cross over and reland? And of what avail 
would be a license from the United States to 
navigate the river, without also the right to 
land. Neither the United States nor th6 
state ever grants such useless and inoper- 
ative privileges, and no constitution can re- 
quire it. What is the reason that to run a. 
boat between Independence and St. Louis 
no license from the state is necessary or ever 
granted; and yet, to cross a river, as a ferry 
boat, such license is necessary and has al- 
ways been required? The reason is, that 
one is part of the coasting trade, and the 
other is not. It was admitted in the argu- 
ment, that such license was necessary in the 
one case and unnecessary in the other. 

It was also said in the argument, that per- 
haps this power in congress may be sup- 
ported under the grant, in the constitution, 
to lay and collect taxes. The answer may 
be brief. No tax is collected or collectable 
under the laws of the United 'States applica- 
ble to this case, and the act of 1838 is to 
prescribe and impose certain regulations, not 
to lay or collect a tax. I come, therefore, to 
this conclusion: that congress has no au- 
thority to require a license to carry on a 
ferry over the Missouri rivea.', at a place alto- 
gether within the limits of the state of Mis- 
souri. 

The next matter of inquiry will be, is there 
ansTthing in the laws of the United States, 
previous to the act of 1S3S, which Requires a 
boat employed only in fenying across a riv- 
er, at a place wholly within the limits of a 
state, to obtain a license for such employ- 
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ment? A person will be greatly aided in the 
investigation, toy bearing in mind the con- 
stitutional power of congress. For if words 
or phrases in an act, will hear a construction 
which is in accordance with the constitution- 
al power of the legislature, and one which is 
opposed to that power, we are tooimd to toe- 
lieve, that the legislature intended that con- 
struction which is in accordance with their 
power. The title of the act, which is the 
principal one on this subject (18th Feb., 
1793 [1 Stat. 305]), is "An act for enrolling 
and licensing ships or vessels to be employed 
in the coasting trade and fisheries, and for 
regulating the same." The form of the li- 
cense, given in the act itself, is "License is 

hereby granted for the said called the 

said , to be employed in cariying on 

the coasting trade." The act provides for 
the forfeiture of any ship or vessel, found 
trading between, &c., laden with foreign 
goods; and for the payment of custom du- 
ties, if laden with certain goods, &c., not 
being registered or licensed for carrying on 
the coasting trade. The coast is the shore. 
"To coast" is to navigate along the shore. 
The "coasting trade," is the trade along the 
shore. It cannot with any propriety toe ap- 
plied to ferrying across a river; and never, 
I think, has toeen so applied. Neither the 
phrase "coasting trade," nor the word "coast- 
ing," nor "trade," could with any propriety, 
be applied to a ferry across a river. Con- 
gress may, and probably has, the power, to 
.apply its laws to some description of ferries, 
such as those between Canada and the Unit- 
ed States, and probably others; but I am of 
opinion, that none of the acts of which we 
are now speaking, were intended to apply to 
*the ordinary ferries within the limits of a 
state. 

The opinion of Mr. Justice Johnson, in 
(the case of) Gibbons v. Ogd^n, was cited by 
the counsel for the United States, in the 
argument of this case. When properly con- 
sidered, there is not, I think, much in it that 
favors the doctrine maintained by the coun- 
sel. It had been said, in the argument of 
that case, that the boat which plied between 
New York and Albany, was only a ferry 
boat Mr. Justice Johnson, in noticing that 
part of the argument, said that in either 
character— that is, as a steamboat or a ferry 
boat— she was expressly recognized as an ob- 
ject of the provisions which relate to licen- 
ses. This was certainly correct, for in ei- 
ther character, or by whatever name she was 
called, she was engaged in "carrying on the 
coasting trade." It only now remains to 
say a few words in regard to the act of 1838. 
It was admitted by the United States coun- 
sel, in the argument of this cause, that the 
license required to be taken out, by that 
ae^ was a license to "carry on the coasting I 



trade," and was no other than that required 
by the laws of the United States existing 
theretofore. This indeed, is evident from 
the provisions of the 1st and 2d sections- 
The 1st section requires a new enrollment, 
a new license; the 2d section, a license "un- 
der the existing laws." If, then, a vessel be 
neither engaged in the coasting trade, or in- 
deed in any trade at all, the clearest and 
strongest language would be necessary to re- 
quire such a vessel to take out a license for 
such purpose. We have seen that a license 
Is an authority or permission to carry on 
that trade; if it be not intended to employ 
a vessel in that trade, why should the owner 
be required by law to take out a license 
therefor? If the law will bear no other con- 
struction than one so unreasonable, we would 
be bound to suppose it was intended to have 
that construction; but it will bear another 
construction, and that is, that it was intend- 
ed that vessels engaged in the coasting trade 
should be required to conform to additional 
regulations, before being allowed to carry 
it on. The 1st section requires boats "to 
make a new enrollment, and take out a 
new license, under such conditions as are 
now imposed toy law, and as shall be imposed 
by this act." There is not a word in the 
act of 1838 which applies particularly to fer- 
17 boats, and not one but will apply general- 
ly to vessels engaged in the coasting trade. 
I infer, therefore, that it was not intended 
to make any such exti'aordinary change in 
the existing laws. If such a change were 
contemplated, many details would be nec- 
essary to confine its operation to cases with- 
in the jurisdiction of the general govern- 
ment. As was said by the supreme court, 
in Gibbons v. Ogden, in regard to the power, 
"it would be inconvenient, and certainly is 
unnecessary." Ferry boats would have to 
quit their station, twice a year, and go fre- 
quently several hundred miles to be inspect- 
ed and licensed; a trip for which they are 
unfit, and which would, make other boats 
necessary to supply their places at the fer- 
ries, creating an expense which but few fer- 
ries would justify. It would abolish all the 
laws of the state in regard to such ferries, 
and materially interfere with its police, econ- 
omy and revenue. Such important changes 
are not usually made by mere implication or 
construction, and no court would, I think, be 
justifiable in giving the laws in this case 
such an interpretation. My opinion is, there- 
fore, that the act of 1838 does not apply to 
the steam ferry boat, the James Morrison. 

NOTE. This case was taken to the circuit 
court of the United States on appeal, and the 
judgment of the district court affirmed. [Case 
unreported.] A . more extended reference is 
made to the opinion of the learned judge of the 
drcuit court, on appeal, in the case of U. S. v. 
The Wm. Pope [Case No. 16,703]. 
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Case No. 16,466. 

irniTBD STATES v. JAMESSON. 

[1 Oranch, C. C. 62.] s 

Oircuit Court, District of Columbia. July Term, 

1801. 

•CuiMiyAL Law — Aurest of Jctdgment— Defective 
Indictment — Misdemeanors. 

1. The want of the name of a prosecutor at 
the foot of the indictment is not a good ground 
for arresting the judgment, 

2. A capias is proper process upon an indict- 
anent for misdemeanor. 

Indictment [against E.. B. Jamesson] for 
assault and battery. Motion in arrest of judg- 
ments 1st. Because there is no name of a 
prosecutor indorsed on the indictment, agree- 
ably to the act of Virginia. Rev. Code, p. 112, 
§ 24. 2d. Because a capias was not tlie prop- 
er process. Id. § 28. 

TBCE COURT was of opinion that the 24th 
•section applied only to cases where an infor- 
mation was filed without a previous present- 
ment. There may not be a prosecutxir, and 
•crimes ought not to go unpunished. 

Motion, overruled and judgment entered. 



Case Wo. 15,467. 

UNITED STATES v. The JAMES WEDLS. 

[Brunner, Col. Cas. 65; i 3 Day, 296.] 

•Circuit Court, D. Connecticut Sept., 1808.2 

Embaugo Act — Condemnation — Necessities op 
Navigation. 

The homeward bound cargo of a vessel having 
proeqeded to a foreign port in contravention of 
the act of congress of the 9th of January, 1808 
t2 Stat. 453], supplementary to the general em- 
bargo act, is not liable to condemnation. On 
a libel against the vessel for having thus proceed- 
•€d, necessity arising from stress of weather and 
the condition of the vessel is no defense. 

Appeal from the district eom"t of the tfnit- 
•ed States for the district of Connecticut. 

This was a libel founded on an alleged vio- 
lation of the act of congress approved the 
9th of January, 1S08, supplementary to the 
general act laying an embargo on aU ships 
and vessels in the ports and harbors of the 
United States. The brig of which Stephen 
Oriflaths was claimant was charged with 
proceeding to a foreign port or place, contra- 
ry to the provisions of said acts, and was 
-condemned by the decree of the district 
<;ourt. [Case unreported.] The cargo, of 
which the claimants were, Jesse Hiird of 
eighty puncheons of rum, N. G. Rutgers and 
B. Seaman of three hundred and twenty-six 
bags of coffee, and J. H. Rawlins & Co. of 
forty-seven hogsheads and fourteen barrels 
■of sugar, and five hogsheads of rum, was re- 
•stored. On the opening the cause it appear- 
«> ed that the cargo libelled was the return 
■cargo of the vessel from the West Indies. 

Mr. Daggett, for the claimants contended 



3 [Reported by Hon. Wilham Cranch, Chief 
-Judge.] 

1 [Reported by Albert Brunner, Esq., and here 
-reprinted by permission.] 

2 [Affirmed in 7 Cranch (11 U. S.) 22.] 



that the embargo law did not authorize a con- 
demnation of this property. Though the ves- 
sel went out in violation of the embargo, 
the claimants are entitled to a restoration of 
the return cargo. 

Mr. "Wolcott, contra. 

LIVINGSTON, Circuit Justice.— I have a 
strong impression that the provisions of the 
act apply only to the cargo carried out. In 
a ease like this, nothing is to be taken 
against the claimants by implication. The 
most express words would be necessary to 
include the homeward-bound cargo. But con- 
gress have said nothing about it. We cannot 
supply any omission. The intention of the 
act was to prevent exportation. I am ready 
to say that those parts of the decree restor- 
ing the cargo ought to be aflSrmed. Proceed 
to^ the vessel. 

The cause was conducted by the district 
attorney and Wolcott, on the part of the 
United States; and by Daggett and Bristol, 
for the claimants. The evidence, so far as it 
is material to the present purpose, is re- 
capitulated in the opinion of the court 

LWINGSTON, Circuit Justice.— This is a 
libel against the brig James Wells, for pro- 
ceeding to a foreign port in contravention of 
an act of congress. Admitting the fact, the 
claimant interposes a plea of necessity, and 
contends that although he may have violated 
the letter, he is not within the spirit and 
meaning of the law. Whether such matter 
can form a good defense here, is a question 
of considerable magnitude. To interpret a 
statute by its eguity, or to say cases are 
without its spirit, although within its ex- 
press letter, is at all times a delicate and dif- 
ficult otB.ce. It is making, instead, of ex- 
pounding, laws. It often sets in array 
against the rigorous provisions of an act, the 
feelings of a single judge who may not al- 
ways have firmness enough to enforce them, 
if he be at liberty to mitigate their severity 
when they may be supposed to bear hard up- 
on a particular case. He, besides, destroys 
that certainty in laws which is a property so 
much desired, and must ever constitute one 
of their chief excellences. Even when this 
mode of interpretation may be indulged, it 
should be strictly confined to cases which 
could not, fi'om their nature or the infre- 
queney of them, be supposed to have been 
foreseen by the legislature. But when the 
necessity or vis major which is relied on, 
arises from circumstances which were too 
obvious to have escaped the most ordinary 
capacity, but which, notwithstanding, are not 
found to form an exception from the general 
provisions of the law, a court may perhaps 
say, "Per quam durum, sit ita lex scripta 
est." When to this is added that another 
tribunal is erected and referred to by these 
very laws, invested with full power to. re- 
lieve in cases of accident, etc., unintentional 
and innocent infractions, it can hardly be 
doubted but that the courts of the United 
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States are designedly excluded in all cases 
of ttis nature from every equity of interpre- 
tation whatever, and that for a mitigation 
of their rigor recourse must he had else- 
-where. Without, however, deciding how far 
a defense of this nature be admissible, where 
the act is silent as to any exception, the 
court will proceed to examine whether in 
point of fact the claim is supported. A more 
unpleasant office cannot devolve on a judge 
than to be called on to determine both the 
law and the fact, in a penal suit between 
the government and a fellow citizen. But 
whatever his feelings as an individual may 
be, and of these I should never wish to di- 
vest myself, he must not lose sight of those 
solemn sanctions he is under, to administer 
with strict impartiality the laws of his coun- 
try. In the^e every man has an interest, and 
to permit those who violate them to pass 
with impunity is an injury to such who, from 
principle or from any other motive, make 
them- the rule of their conduct 

The fact alleged in the libel being admitted, 
it will not be denied that the necessity on 
which the claim is founded should be made 
out in a manner to leave no reasonable doubt 
that it produced the violation complained of. 
The onus lying on the claimant, his proof 
should be strong and satisfactory. If any- 
thing short of this be admitted, laws, how- 
ever salutary, may be easily ti'ansgressed 
and their penalties avoided. 

This vessel sailed from New York on the 
2Cth of February of the present year, bound 
on a voyage to St. Mary's, in Georgia. She 
was new, and without eneojantering any ex- 
tTaordinaiy bad weather, or meeting with 
any accident, we find her in a very few days 
bearing away for the West Indies. For this 
conduct no other reason is assigned but her 
leaky condition. Of this fact there is prob- 
ably not much doubt; but that the danger 
arising from this circumstance was so im- 
minent as to justify the act, is not so clearly 
established. It is true, that those on board 
must, prima facie, be the best judges of the 
necessity, which may exist for changing the 
course of a voyage; and where no circum- 
stances arise to impeach their testimony, 
they will be entitled to and receive full cred^ 
it. But where eveiy one of the parties may 
possibly be implicated in heavy penalties, it 
cannot be regarded as a want of charity to 
listen to their allegations with some caution. 
The master, it is concluded, is in this pre- 
dicament, and it may well be doubted wheth- 
er all the other hands are not subject to the 
same penalties. If so a very strong induce- 
ment existed in them all to give a high color- 
ing to the transaction. But ■n'ithout detract- 
ing from their credit on accovmt of their par- 
ticipation in it, and their possible liability, 
it is not easy to believe that on account of 
the leak which they describe, a real neces- 
sity intervened for leaving the continent. 
Vessels in a more leaky condition than this 
one is described to have been in, have some- 



times traversed the ocean, encountered con- 
siderable storms, and arrived in safety^ 
There is too much reason, therefore, to think 
that unless some strong temptation to depart 
from the track of the original voyage had 
presented itself, more serious and successful 
efforts would have been made to reach St. 
Mary's. This surmise is much strengthened 
by the voyages performed by other vessels 
at the same season of the year, and on parts 
of the ocean not very distant from this brig. 
Neither has it escaped the attention of thfr 
court, that after bearing away, the winds^ 
and weather for a long time were very favor- 
able to have made an attempt to reach the 
destined port; for whatever necessity may 
have produced at the time a determination, 
to go to the West Indies, if a reasonable 
prospect, such as moderate weather and fa- 
vorable winds shortly after, presented, of 
reaching the continent in safety, it ought to- 
have been embraced; and if the cargo were 
found to be greater than the vessel could 
bear, there can be no hesitation in saying 
that pail of it ought to have been sacrificed, 
if not the whole, in preference to landing it 
in .a foreign country in direct violation of 
a public law, which could have been done 
without forfeiting the penalty of the bond 
which had been given to land it in the Unit- 
ed States. This is an argument which was 
not urged by the counsel for the United 
States, but has considerable influence with 
me in the judgment I am about to give. It 
is not pretended that this vessel, if relieved 
of part or the whole of her cargo, might not 
have returned to the United States. The un- 
derwriters, if insurance had been made to 
St. Mary's, would have been liable; and ir 
uninsured, the owner should have borne the 
loss himself rather than have gone to a for- 
eign port. If this view of the subject be 
correct, there is an end of every justification 
arising from necessity. The can'ying of the 
cargo to St. Bartholomews then becomes a 
voluntary act, which nothing could justify, 
but being driven there by a sudden and se- 
vere tempest, which did not leave time or 
opportunity to throw it into the sea. 

But if this were not a duty, there are other 
circumstances which render it difficult to be- 
lieve that this was not a concerted plan to 
evade the embargo laws. There is no evi- 
dence to show what was the value of flour 
at St. Mary's. It is a fair inference, there- 
fbre, that the cargo was chosen for a West 
Indian market, where the embargo would 
necessarily produce a scarcity of that article. 
We also find the owner on board as super- 
cargo, which is not very usual in coasting 
voyages. He carried with him, also, notes- 
payable in the West Indies; and although 
those may have been duplicates, it is not very 
customary, whatever may be the practice on 
land, to take such papers to sea. Nor is it 
very conclusively made out that there was a 
necessity td dispose of the cargo at Gustavia^ 
and although the sale at that port constitutes 
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no part of tlie present offense, it is some evi- 
dence of the quo animo; for if repairs Bad 
been the only object of going there, the car- 
go would have been retained and brought 
back unless prevented by' some compulsion 
or force on the part of gorernment. It is 
also impossible to evade the very forcible 
circumstance of the holes which were bored 
in this vessel. On this subject, as well as 
on every other, the court has listened with 
great pleasure to the very ingenious remarks 
of the claimants' counsel; and althougli it 
felt desirous that the impressions which 
were unavoidably made, when this occur- 
rence and some others were first mentioned, 
should be removed, it cannot say that the 
manner in which they have been accounted 
for has had that effect. 

The secrecy with which these holes were 
made, the place chosen for the purpose, the 
instrument made use of, the manner in 
which they were closed, the mode of fasten- 
ing the plugs, with the anxiety discovered 
to prevent a discovery previous to the first 
trial, and the chance by which the disclosure 
was at last made, render it very difficult to 
believe that their design was such as is now 
pretended, or any other than to produce a 
leak, which was to furnish the means of de- 
fense against a prosecution which it was 
foreseen woiild take place on the return of 
the vessel to the United States. I take no 
notice of the erasures in the log-book, be- 
cause it is possible they may have been made 
bona fide; and it appears from the witnesses 
that from the winds which prevailed the ves- 
sel might very well have been where she 
was, when it was determined to bear away. 
But taking all the testimony and circum- 
stances together, I am compelled with every, 
inclination to come to a different result, to 
believe that the claimant has altogether fail- 
ed in showing such a necessity as would, xm- 
der an express exception in the statute, have 
justified him in going to a foreign port. The 
judgment of the court, therefore, is that the 
decree of the district court condemning the 
brig James "Wells be affirmed. 

[The case was taken on an appeal to the su- 
preme court, where the decree of this court was 
affirmed. 7 Cranch (11 U. S.) 22.] 
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UNITED STATES v. JARVIS* 

[2 Ware (Da v. 274), 27S; i 4 N. Y. Leg, Obs. 
208.J 

District Court, D. Maine. Feb. Term, 1846. 

Ofpiccrs op tna Csited States — Extra. Com- 
pensation — CON'STRUOTIOM OF APPROPRIATIOIT 

Acts — Principai. asd Agent — ^Navt Agent — 

Removal from Oppjoe— Rent and Clerk Hire. 

1. Under the act of congress of March 3, 

1839, c. 82, § 3 [5 Stat 349], no officer of the 

1 [Reported by Edward H. Daveis, Esq.] 



United States, whose salary or emoluroents are- 
fixed by law and regulation, is entitled to any 
extra allowance or compensation in any form for 
disbursements of public money, or other service^ 
unless the same is authorized by law. 
[Cited in Browne v. U. S., Case No. 2,03G.] 

2. In the construction of temporary statutes,, 
as anmial appropriation acts, the presumption 
is that any special provisions of a general char- 
acter, contained in such acts, are intended to be 
restricted in their operation to the subject-mat- 
ter of the act, and they are not to be construed 
to be nermanent regulations, unless the inten- 
tion of making them so is clearly expressed. 

3. The power of an agent may be revoked 
at any time by the principal, without notice, but 
if the agent, in the prosecution of the business 
of his principal, has fairly and in good faith^ 
bfefore notice of the revocation of his powers, 
entered into any engagements or come under any 
liabilities, the • principal will be bound to in- 
demnify him. 

4. So an agent, after accepting an agency, can- 
not renounce it at pleasure, without notice or 
good cause, but on the condition of rendering- 
himself resDonsible for any loss which may 
thereby be sustained by the principal. 

5. No one can change his will to the in- 
jury of another where mutual rights and obliga- 
tions exist between tlie parties. 

6. These principles, hnving their foimdation 
in natural equity, apply as well between the- 
government and an individual as when both par- 

.ties are private persons. 

7. The defendant was appointed navy agent 
for four years, but removable at any time with- 
in the four years at the pleasure of the president. 
He was removed six months before the term ex- 
pired, and without previous notice. Before his; 
removal he had hired an office on a parol lease, 
the quarter terminating three days after his; 
removal. Not having given notice of his inten- 
lic-n to quit he became, by the local law, boinid 
for one quarter's rent. He had also hired a 
clerk for the year terminating with the close of 
his term. On dismissing his clerk he paid him 
?200, or one quarter's salary after his discbarge. 

8. It -n as licld, that these engagements having 
been fairly and properly made in executing the 
business of his agency, the United States were 
bound to indemnify their agent, and that these 
charges were an equitable set-off under the aft 
of March 3, 1797 [1 Stat. 512]. 

This was an action of debt on the official 
bond of the defendant [Leonard Jarvis], as 
navy agent for Boston and Charlestown, for 
a balance alleged to be due from him on the 
final settlement of his accounts. The de- 
fendant was appointed navy agent in April, 
1838, to hold the office during the pleasure 
of the president, for a time not exceeding four 
years. The compensation allowed' for his 
services was one per cent on the amount of 
his disbursements, but not. to exceed in the 
whole $2,000 a year. He was removed from 
office, September 27, 1841, six months and 
three days before the term of four years ex- 
pired, and the first notice he had of his re- 
moval, or of an intention to remove him be- 
fore the expiration of the term, was by the 
appointment of a successor. On the final 
settlement of his accounts by the accounting 
officers, there was found to be a balance due 
the United States of $715.97. The defendant 
claimed to be allowed $452.18, as commissions 
of one per cent on §45,218.59 paid to the heirs 
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•of John Harris, for certain lands purchased 
by the secretary of the navy for the navy 
yard, as being an extra service, not coming 
within the regular duties of the navy agent, 
and for Tvhich he claimed to be entitled to a 
separate and additional compensation. And 
he also claimed $26.29, being the amount of 
several small items for office rent and char- 
ges for the remainder of the quarter ending 
October 1, and also one quarter's office rent 
from October 1 to December 31, 1841, after 
his removal from office. The defendant hired 
his office by a parol lease, and not having given 
seasonable notice of his intention to surrender 
it before the expiration of the quarter ending 
in October, hy the local law of Massachusetts 
he became liable for an additional quarter's 
rent, which was paid by him, and the receipt 
IS in the case. He also claimed $200 for one 
-quarter additional clerk hire. His clerk was 
hired for a year terminating with April 1st, 
1842, when the defendant's appointment 
would expire by its limitation. The clerk, 
being hired for the year, claimed his salary 
under the contract, but compromised for one 
quarter's salary instead of the whole bal- 
ance, which was half a year. The amount 
■charged for office rent and clerk hire was the 
«ame as had been allowed from quarter to- 
quarter in his previous settlements. 

Mr. Haines, U. S. Dist Atty. 
Mr. Preble, for defendant. 

WARE, District Judge (charging jury). 
The most considerable item claimed by the 
defendant in off-set is $452,18 charged as 
commissions on the disbursement of $43,- 
218.59, paid to the heirs of John Harris, for 
lands purchased for the navy yard in Charles- 
town. The owner of the land not having left 
children, the money was to be paid to his 
<;ollateral heirs, and, as the secretary could 
xiot himself conveniently ascertain who they 
were, he employed the defendant to do the 
"business. In his letter to him he says: "The 
money is sent to you that no mistake may oc- 
cur as to paying it to the party entitled to 
receive it;— and to guard against any such 
mistake you are requested to consult the 
United States district attorney, Mr. Mills, 
and to pay over the amount and to take the 
proper receipts and acquittances for the same 
imder his 'advice and direction." It is appar- 
ent that the service to be performed was one 
not only of considerable responsibility but of 
some delicacy; for if the defendant had paid 
the money to a wrong person he might have 
rendered himself responsible, and if he is en- 
titled to any compensation it is not contended 
that the sum charged is too much. But it is 
argued by the district attorney that he is not 
•entitled to any, but that he was bound to per- 
form this service for the compensation which 
he received as navy agent. That salary was 
■established as a compensation for perform- 
ing the ordinary service attached to the 
-agency. Now this does not appear to fall 



within the range of his ordinary duties as 
navy agent, and it appears to me to be so 
treated by the secretary in his letter. It was 
an extra service, and attended with addi- 
tional responsibility. But then it is argued 
by the attorney that, admitting this, he is 
barred from receiving any additional com- 
pensation by the third section of the act of 
congress of March 3, 1839. That section, so 
far as it applies to this case, is in these words: 
"No officer in any branch of the public serv- 
ice, or any other person whose salary and 
emoluments are fixed by law and regulation, 
shall receive any extra allowance or com- 
pensation in any form whatever for the dis- 
bursements of public money, or the perform- 
ance of any other extra service, unless the 
said extra allowance or compensation be au- 
thorized by law." The defendant was an 
officer whose pay and emoluments were fixed. 
It must then be admitted that the case comes 
within the words of the law, and must be 
governed by it, if the law is applicable to the 
case. But this is the very point which the 
defendant's counsel deny. The act, in which 
this section is found, is one of the annual 
appropriation acts. Its title is, "An act mak- 
ing appropriations for the civil and diplo- 
matic expenses of the government for the 
ye'ar eighteen hundred and thirty-nine." The 
first section contains morfe than two hundred 
clauses, making as many distinct appropria- 
tions for the various branches of the public 
service, and embracing all the civil and dip- 
lomatic expenses for the current year. The 
second section contains a special provision to 
which I .shall presently refer, and the third 
has the clause which has been read, and 
which it is contended governs this case. 

The argument of the defendant is, that this 
section is intended to apply to the subject- 
matter of the act only, and is to be confined 
to the disbursements of the appropriations 
contained in the act. This is, perhaps, the 
construction that would at first most natural- 
ly suggest itself. The act itself is one of 
those annual acts which spend their power in 
the course of the year, to which we are not 
accustomed to look for permanent regulations. 
If the legislature annex to such an act any 
special provision which has a proper applica- 
tion to the subject matter of the act, and use 
no words indicating an intention to give it a 
more extensive operation, the just conclusion 
would seem to be, that the special regulation 
was intended to be confined to the matters 
cia braced by the act It is remarked by Mr. 
Justice Story in delivering the opinion of 
the court, in Minis v. tJ. S., 15 Pet. [40 XJ. S.] 
445, that "it would be somewhat unusual to 
find engrafted, on an act making special and 
temporary appropriations, any provision which 
was to have a general and permanent applica- 
tion to all future appropriations- Nor ought 
such, an intention on the part of the legisla- 
ture to be presumed, unless it is expressed in 
the most clear and positive terms, and when 
the language admits of no other reasonable 
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interpretation." This is emphatic language, 
and places this, as a rule of interpretation, 
on strong ground. The second section of this 
act also contains a special regulation applying 
to collectors of the customs, which is clearly 
intended to he permanent It requires them 
to place money received on unascertained du- 
ties, or duties paid under protest, at once to 
the credit of the treasurer. The first words of 
the section are: "From and after the passage 
of this act all moneys paid to any collector," 
etc., words the meaning of which cannot be 
mistaken. But there are no words of the 
like import in the third section, an^ the omis- 
sion of them undoubtedly favors the inter- 
pretation put upon it by the defendant's coun- 
sel. But, then, though these are the formal 
words most usually employed to exclude a 
doubt whether the regulation was intended to 
be permanent or not, they may be supplied by 
other language clearly indicating the intention 
of the legislature. Now it is quite certain 
that this section must extend to matters be- 
yond the appropriations contained in the act. 
It provides that no otticer in any branch of 
the public service, or any other person whose 
salary and emoluments are fixed by law or 
regulation, shall receive any extra allowance 
or compensation in any form, unless it is 
authorized by law. Now this act embraces 
but part of the appropriations for the year, 
so that we are necessarily carried beyond the 
subject-matter' of this act It must extend it- 
self over all the appropriations of the year 
at least; and though it may be said that this 
clause of the law does not necessarily look 
beyond the current year, yet the second clause 
of the section evidently does. That provides 
that no executive officer, other than heads of 
departments, shall apply, from the contingent 
fund of which they have the control, more 
than thirty dollars annually, to pay for news- 
papers and pamphlets. The word "annually" 
here is necessarily prospective, and extends 
the operation of this clause to future years. 
There are, in the first clause, no restrictive 
words confining it to the current year. If 
part of the section was intended to be per- 
manent, it is quite natural to suppose the 
whole was. It would be very unusual to 
unite, in a single section of a law, one pro- 
vision intended to be permanent, with anotti- 
er intended to be temporary, without clearly 
distinguishing the permanent from the tem- 
porary part. My opinion is, that this section 
is a conclusive bar to the allowance of the 
commissions claimed on the disbursements in 
question; and whatever we may think of 
the equity of the claim, it is not for the court 
or the jury to be wiser or more indulgent than 
the law. This case wac referred to in Browne 
V. TJ. S. [Case No. 2,036], as allowing the 
commission. It was a mistake. 

This disposes of but part of the case. The 
other allowances claimed involve questions 
of much more delicacy and difficulty. The 
defendant claL~ns an "allowance of §26.29, for 
office rent for the three remaining days of 



the quarter ending October 1, and also for 
rent for the quarter following. These two 
claims stand on the same ground, and may 
be considered together. An office or place of 
business was necessary for the discharge of 
the duties of the agency, and the rent had 
been charged and allowed, at the same rate, 
in previous quarters It is admitted that it 
was hired and used by the defendant for the 
purpose of the agency and for no other, he 
not being engaged in any other busings that 
required his having an office. It was hired 
on a parol lease; and, not having given rea- 
sonable notice of his intention to quit before 
the termination of the quarter, by the law of 
Massachusetts he became bound for another 
quarter's rent. iRev, St Mass. pt 2, tit. 1^ 
c. GO, § 26. The ground of the claim is this: 
that, having been dismissed from office when 
it was too late to give the notice required by 
law, and having himself no previous notice 
that he was to be superseded, this is a loss 
which he incurred without fault on his part 
in the business of the plaintiffs, for which they 
were bound to indemnify him. The answer 
is, that he held his appointment at the mere 
will of the president, and, being liable to be 
removed at any time without notice, he might 
have provided for the contingency in his con- 
tract 

If this was a question between two indi- 
viduals, and not between an individual and 
the government I cannot say that I should 
feel much difficulty in arriving at a conclu- 
sion satisfactory to my own mind. It was 
necessaiy, in the transaction of the affairs of 
the agency, that the defendant should have a 
place of business where he might be found in 
business hours. It was engaged on a parol 
lease, and by law he was bound to give rea- 
sonable notice of his intention to quit, or he 
became bound for another quarter's rent. He 
had held the agency for three years and a 
half, and the term for which he was appoint- 
ed would not expire by its own limitation for 
six months. No complaint had been made 
against him, and he had no reason to suppose 
that he would be superseded before the ex- 
piration of that time. If he had engaged his 
office in the usual course of business, and 
there was nothing unreasonable in the terms 
on which it was engaged, considering the ten- 
ure on which he held the appointment, the 
principal would be Uable for the loss. The 
question for the jury would be, whether an 
agent holding an appointment of so much im- 
portance, though the agency was revokable at 
will, should be expected to engage his office 
rooms on a tenancy from day to day, or week 
to week. If the jury should think that he 
acted prudently and in good faith, with a 
just regard to the interest of his principal, 
then I should say that in law he was justly 
entitled to look to his principal for an in- 
demnity for a liability fairly incurred in the 
prudent prosecution of his proper business. 
' It is true that when a man appoints an 
agent or mandatary without limitation of 
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time, he may always revoke the appointment 
at will. A person may enter into many oth- 
er engagements liable to be dissolved at will, 
but which, where other persons have fairly, 
and in the usual course of business, acquired 
^n interest under them, the law will prevent 
liim from dissolving them at an unreasonable 
time; or if it does not absolutely prevent the 
.■act, will hold him to indemnify those who 
maj'' suffer an injury from it. This is a gen- 
eral rule of justice and equity, which is foimd 
in every system of refined and cultivated 
jurisprudence. The engagements may be ter- 
minated at will, but then this will must be 
•exercised reasonably, and not in mere wan- 
tonness or malice. An illusti-ation of the 
principle may be drawn from the contract of 
partnership. When entered into without any 
limitation of time, it may alwaj's be dis- 
solved at the will of any of the parties. In 
-that highly cultivated system of jurispiiidence 
which forms the basis of the law of the whole 
continent of Europe, the Roman law, the re- 
nunciation of the pai-tnership by one of the 
parties, to be valid, must be made in good 
faith, and not at an unreasonable time, to 
the injury of the common interest; for it is 
not, says the law. the private interest of the 
individual partner, but the common interest 
of the partnership that is regarded. 2 This 
principle, so conformable to nartui-al equity, to 
good faith, and fair dealing, was adopted from 
the Roman law by the ancient jurisprudence, 
and is confii-med by the new Civil Code of 
France. Poth. Contiat de Societe. Nos. 150, 
lol; Code Civil Francais, Nos. 1869-70. And 
although no such restriction is perhaps estab- 
lished in the common law, yet it seems that a 
<;ourt of equity will intei-pose and restrain a 
partner from wantonly and maliciously put- 
iing an end to the engagement, to the injury 
of the common interest. Stoi-y, Partn. § 275, 
note. 

But the case of a parol lease at will, which 
arises in the present case, is one which per- 
haps still more clearly shows, that when it is 
said that an engagement is liable to be termi- 
nated l)y either party, it is, in the sense of 
the law, a will imder the control of reason 
and justice. Though it is said to be a t^on- 
tract merely at will, yet, independent of ev- 
ery statute regulation at the common law, 
the lessor cannot, without notice, eject the 
tenant and turn him into the street, nor can 
the tenant discharge himself from the liabil- 
ity to pay rent without giving the landlord 
reasonable notice, to enable him to find an- 
other tenant. 4 Kent, Comm. 111. These re- 
strictions on the capricious and wanton exer- 
cise of the will, where the interests of other 



2 Semper enim non id, quod privatim inter- 
est unius ex sociis, servari solet, sed quod soeie- 
tat expedit. Item, qui soeietatem in tempus 
coit, earn ante tempus renunciando, socium a 
se, non se a socio, liberat. Itaque, si quid com- 
pendii postea factum erit, ejus partem non fert; 
atsi dispendium, seque prsestabit portionem nisi 
renunciatio ex necessitate quadam facta sit." 
X»ig. 17, 2, 65, §§ 5 and 6. 



persons are affected, have their foundation 
in a rule of universal equity and justice, aris- 
ing from the social nature of men, that a man 
shall so use his own rights as not to injure 
another. "Sic utere tuo ut alienum non 
lajdas." This reasonable and equitable prin- 
ciple has also its application in the law of 
agency. There is no doubt, as a general rule, 
that the appointment of an agent may at any 
time be revoked by the principal without giv- 
ing a reason for it, because it is the right of 
every man to employ such agents as he sees 
fit. The agent also has the same general 
i-ight to renounce the agency at his own 
will; for it is an engagement at the will of 
both parties. But the contract of agency, 
or mandate, inyolves mutual obligations be- 
tween the parties; and these commence, if 
not as soon as the appointment is made, at 
least as soon as the agent or mandatary com- 
mences the execution of the agency. If he 
has entered on the business, even if he does 
not accomplish prosperously what he has un- 
dertaken, he will be entitled, from his prin- 
cipal, to an indemnity for his expenses an<i 
services, if the failure does not arise from his 
own fault. Dom. Lois Oiviles, liv. 1, tit. 15, 
§ 2, Nos. 1, 2. After he has engaged in the 
business of the agency, the principal may at 
any time revoke his powers and dismiss Jiim 
from his service. But if his power is thus 
revoked, the principal will be. responsible to 
him for any engagements he may have enter- 
ed into, and any liabilities he may have incur- 
red in good faith, in the proper business of the 
agency, before he had notice of the revoca- 
tion. Id. § 4, No. 1. And so the agent, after 
entering on the business, may renounce the 
agency. But then this must be done in good 
faith, and be preceded by reasonable notice, 
or the agent will be liable to the principal for 
any loss that may result to him from this 
cause. The agent cannot withdraw himself 
from his engagement wantonly, and without 
reasonable cause, without rendering himself 
responsible for the consequences. Id. Nos. 3, 
4; Poth. Mandat, No. 44; Dig. 17, 1. 22, § 11, 
Id. 1, 27, § 2. And when a man has under- 
taken an agency, he will not merely render 
himself liable for damages to his principal, if 
he renounces the agency without notice pnd 
without just cause, but, a couit of equity will 
go further. If an agent is employed to make 
a purchase, and, finding the speculation like- 
ly to prove profitable, he renounces the agen- 
cy and purchases for himself, equity will hold 
him a trustee for the principal, and give 
him the benefit of the purchase directly, with- 
out putting him to an action for damages. 1 
Story, Eq. Jur. § 316. 

It may be true that in our jurispnidenoe a 
precise authority may not be found for all 
these propositions among the adjudged cases. 
But they rest on such clear gro^mds of jus- 
tice and good faith, that they .may be well 
taken for granted without the authority of a 
direct decision (Story, Ag. § 467), and they all 
stand approved by the authorities of the 
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Xloman law. They all flow from a great prin- 
■clple of social justice. A man cannot, wan- 
tonly and without reasonable cause, retract 
■or annul his own acts and change his pur- 
pose, when others, in the ordinary coui-se 
of business and in good faith, have acquir- 
•ed an interest in them, to the injury of 
such persons, without rendering himself lia- 
ble to repair such injury. The greatest of 
the Roman jurisconsults reduced the nde to 
a short and pithy maxim: No man can 
-change his will to the injury of another. 
Dig. 50, 17, 75. "Nemo potest mutari con- 
silium suum in alterius injuriam." It is ap- 
plied in some cases where no previous engage- 
ments exist between the parties, but its ap- 
plication is peculiarly stringent when mu- 
tual obligations by contract do exist. "If 
I agree with a mechanic," says Pothier, "to 
build me a house, and after the agreement 
I change my puipose and determine not to 
Ijuild, I may dissolve the engagement by 
Sivlng him notice of the change of my will; 
but if before the notice he has purchased 
materials for the work and engaged work- 
men, I shall be boimd to indemnify him for 
the loss he sustains by the change of my 
pui-pose." Contrat de Louage, No. 440; 19 
Duvergier, Droit Civil Francais, § 370. If 
this was a case between two private per- 
sons, the case put by Pothier would difEer 
in no essential particulars from the present. 
Both are contracts of hiring; for the con- 
tract with a salaried agent or mandataiy 
is essentially a contract of hiring, though 
in .some respects distinguishable from the 
common contract for the hire of labor. Id. 
tit. 8, c. 3. The defendant was a salaried 
agent, and he had, for the sole purpose of 
the agency and for the sole benefit of his 
principal, hired an office. He held, as all 
agents do, the appointment at the will of 
the principal, and he is dismissed without 
notice, while under this liability for rent. 
If the engagement of his office was, as to 
the terms, reasonable and proper and in 
sood faith, under the circumstances, the 
justice of the cas^ appears to me so clear, 
that the very statement of the facts carries 
with it the answer, and that conforms to 
the well-established principles of law. 

The other charge, for clerk hire, does not 
appear to me to be distinguishable in prin- 
ciple from the rent. It is admitted that in 
the business of :'he agency a derk Avas in- 
dispensable, and he had been allowed, as all 
officers of this description are, a reasonable 
sum for clerk hire. The amount claimed is 
the same as had been allowed and paid in 
previous quarters. The clerk was engaged 
for a year, terminating with the expiration 
of the term of the defendant's appointment; 
and, in strict law, he might, perhaps, have 
recovered his salary for the whole of the 
imexpired yeai*. 2 Smith, Lead. Gas. (Am. 
Ed.) p. 2o. "he defendant compromised 
the claim by paying one quarter's salary. 
Is the defendant who has been compelled 



to pay this sum for a liability incurred in 
the business of the plaintifiGs, entitled to be 
indemnified by his principal? If the con- 
tract with the clerk were a reasonable and 
proper one under the circumstances of the 
case, the decision referred to, from Pothier, 
shows how it would be decided in a con- 
troversy between individuals. And wheth- 
er the contract was, as to the period for 
which he was engaged, reasonable and 
proper, would be a question for the jury. 
If the duties of the clerk were such as 
might be safely intrusted to any ordinary 
person, it might be questionable whether 
the defendant, knowing the tenure of his 
own office, would be justified in contracting 
with him for a year. But it is to be re- 
membered that the agency of the defendant 
involved great responsibilities, he having 
contracts and disbursements to make to 
the amount of several hundred thousand 
dollars- a year, and in the transaction he 
required a derk in whom he could place the 
most unreserved confidence. It is hardly 
to be expected that a person of such quali- 
fications would be willing to engage his 
services on the same terms as a common 
day laborer. One who is fit to be trusted 
can usually engage on terms of more perma- 
nency; and one who would be willing to 
engage on ,such precarious, conditions, as to 
be dismissed at any time without notice, 
the defendant might not be willing to trust to 
such an extent, that, if he proved unfaithful, 
he might himself be involved in ruin. Both 
his own safety and the interest of his prin- 
cipal would require him to act with more 
circumspection, "When the defendant en- 
gaged his clerk, a year of the term for which 
he was appointed remained, and he had no 
reason to expect that he would be dismiss- 
ed before that term expired. If in your 
opinion the contract with the clerk was, im- 
der the circumstances, reasonable and prop- 
er, and was a liability incurred in good 
faith, in the prudent transaction of the busi- 
ness of the agency, on the principles of law 
and equity he is entitled to an indemnity. 

It will be observed that I have treated this 
case thus far as though it was a controversy 
between two private individuals; and have 
stated what appear to me to be the just eon- 
, elusions of law. Are there any reasons of 
general justice or public policy, why the same 
principles should not be applied to these con- 
tracts between the government and an Indi- 
vidual? After having reflected considerably 
on the subject, I feel bound 'to say that none 
have occuiTed to me. I know that it appears 
to be the fixed policy of the country, to hold 
the tenure of all appointments of this descrip- 
tion to be at the will of the president. So 
also appointments of the same character be- 
tween private individuals are liable to be re- 
voked at will, and there are very satisfactory 
reasons why they should be so. But between 
individuals we have seen that, to a certain 
extent, this will is regulated and controlled 
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by the principles of equity, good faith, and 
, fair dealing. If any Just cause, for the revo- 
cation of an agency, arises out of the con- 
duct of the agent, his powers may be re- 
voked by the principal without subjecting 
himself to any of the responsibilities which 
have been mentioned. The agent must bear 
the consequences of his own misconduct or 
imprudence. But while he is in good faith 
pmdently engaged in the business of the 
agency, if his authority is revoked suddenly 
and without notice, and he thereby suffers 
loss, the principles both of law and justice 
require the principal to indemnify him. Why 
should not the same measures of justice ap- 
ply between the government and an individ- 
ual? 

If there are no grounds of justice to vary 
the decision, then 1 think there are reasons 
of public policy for holding that the same 
principles of law apply to one case as to the 
other. If the tenure of the appointment is 
merely at will, it is to be remembered that 
it is equally at the will of both parties. If 
the principal may revoke the agency without 
notice, and leave the agent to meet all the 
liabilities which he has incurred in the prose- 
cution of the business of the agency, then the 
agent may renounce the agency without no- 
tice, and leave all the inconvenience to fall on 
the principal. I may have taken a very in- 
correct view of this subject, and,' if- sp, I am 
happy that my error may be so easily cor- 
rected, but it appears to me that one can 
hardly overstate the public mischiefs that 
might arise from the establishment of such a 
doctrine. All the most important officers of 
the government hold their employments by 
this tenure. If they may, at any time, re- 
nounce and abandon thp public business in- 
trusted to them, with impunity, without first 
givmg reasonable notice to the appointing 
power of their intention, so as to enable the 
government to supply their places, it is easy 
to see that inconveniences of the gravest 
nature might arise. Take a single branch of 
the public service, the collection of the rev- 
enue. Every officer, from the highest to the 
lowest, holds his office at will. Suppose the 
principal revenue officers of one of our large 
ports should at once come to the determina- 
tion of abandoning their offices, and send by 
the mail notices of their resignation when 
there were cargoes in port, duties on which, 
to a large amount, w6uld be due. In some 
ports it is not uncommon for duties to accrue 
to the amount of half a million, by the ar- 
rivals of a single day. There would be noth- 
ing to prevent all the goods from being smug- 
gled ashore before the president could replace 
the officers by new appointments. If it be 
said that this is putting an improbable case, 
it at least fairly tries the principle, and it 
must be allowed to be a possible case. If 
the law be as I suppose it to be, and the 
same measure of justice and the rules of good 
faith and fair dealing hold between the gov- 
ernment and an individual in public agencies, 
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as do between individuals in private agencies, 
then the officer, before renouncing his tmst, 
is bound to give reasonable notice to the gov- 
ernment, that the appointing power may have 
time to put another in his place; and if he 
abandons it without giving such notice, 
whether it is done corruptly and in bad faith, 
or in mere wantonness and caprice, he is le- 
gally bound to indemnify the government for 
all the loss that may be thereby sustained. 

On the whole, the view that I have of the 
law is this: The principal may at any time 
revoke and withdraw the power of an agent 
at his pleasure, and without notice. This is 
a right that is fully reserved to him by the 
law. But if the agent has entered on the 
business of the agency, and has fairly, in th& 
ordinary course of- business, and in good 
faith, entered into any engagements, or come 
under any liabilities, in the prosecution of the 
proper business of the principal, before notice 
of the revocation of agency, the principal will 
be bound to indemnify him, unless the agent 
had given just cause for such revocation. In 
the same manner the agent may at any time 
renounce the agency, but then he is bound 
to give tTie principal reasonable notice of his 
intention beforehand, to enable him to pro- 
cure another agent; and if he does not, he will 
be bound to indemni:^ the principal for any 
loss he may sustain. And the same principles 
hold whether the government and an individ- 
ual are parties, or both parties are private 
persons. 

If the law be as it has been stated, the de- 
termination of this cause depends on a ques- 
tion of fact, which properly belongs to the 
jury to decide. If the jury are of opinion 
that the defendant, in engaging his office and 
his clerk on the terms he did, acted m good 
faith according to the usual course of busi- 
ness, and that the conditions, as to tlie time 
on which they were made, were reasonable 
and proper, and such as a faithful and pru- 
dent agent would make, acting for the bene- 
fit and interest of his principal, the jury 
ought to find for the defendant They were 
liabilities incurred solely in the business of 
the plaintiffs, and for their benefit, from 
which the defendant himself derived no ad- 
vantage, and for which the plaintiffs are 
bound to indemnify him. The defendant hav- 
ing actually paid these sums, under the stat- 
ute of the United States of March 3, 1797, e. 
74 [1 Story's Laws, 464; 5 Stat. 512]. they 
constitute an equitable set-off against the 
plaintiff's demand. But If under the circum- 
stances of this case, the defendant having 
been appointed to his agency for four years, 
of which six moiiths remained, but liable to 
be removed at any time at will before the ex- 
piration of the four years, the jury are of 
opinion that he ought, as a prudent agent, to 
have engaged his office, and also his clerk, 
from day to day, or from weak to week, or 
what would come to the samfi thing, merely 
at will, with the liberty of surrendering the 
office and of discharging bis clerk at any 
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time, without notice, and consequently liable 
at any time to be turned out of his office, and 
to be left by his clerk, without notice, then 
you will find your verdict for the United 
States for the amount of these items, with 
interest from the time when they should have 
been paid. 

The jury returned a verdict for the United 
States, for the sum of §532.26; allowing the 
set-off for office rent and clerk hire, as charged 
by the defendant, and disallowing the commis- 
sions charged on the disbursements to Harris's 
heirs. 

[A writ of error was sued out in the circuit 
court, but was subsequently dismissed. Case 
No. 15,469.] 



Case ia"o. 15,469, 

UNITED STATES v. JARYIS. 

[3 Woodb. & M. 217.] i 

Circuit Court, D.- Mame. Oct. Term, 1847. 

Writs op EBnou — Bills of Exception — Form 
AND Verification — Waiver of Excep- 
tions— Am endmbsts. 

1. Where a statement is made and signed by 
the judge, as to the facts in the case and the 
rulings on them, it may be sufficient evidence of 
their trutii. But this does not amount to a 
bill of exceptions, so that a writ of error lies, 
unless it appears that the party objected at the 
trial to the rulings, and wished the exceptions 
noted and reduced to a bill. It must appear, 
further, that the exceptions were persisted in. 

[Cited in Marine Stave Co. v. Herreshoff 
Manuf'g Co., 32 Fed. 824.] 

[Cited in Kearney v. Snodgrass (Or.) 7 Pac. 
310.] 

2. The seal to a statement, verifying all the pa- 
pers sent up, may be sufficient, though not in the 
usual place for a bill of exceptions 

3. The proper form for a bill of exceptions is 
that in use under the statute of Westminster the 
second, and not of a case saved by one judge 
for the whole court. 

[4. Cited in Walsh v. U. S., Case No. 17,116, 
and Tufts v. Tufts, Id. 14,233, to the point that 
amendments are frequently made after judg- 
ment, and writs of error are brought to reverse 
them.] 

[Error to the district court of the United 
States for the district of Maine.] 

This was a writ of error to reverse a judg- 
ment which had been rendered in the district 
court in favor of the respondent, on the 1st 
day of December, 1846. [Case No. 15,468.] 
The original action in which that judgment 
was rendered, was one of debt on an official 
bond given by the defendant [Leonard Jar- 
vis], to secure his fidelity as navy agent, at 
the naval station in Charlestown, Massachu- 
setts. The breach assigned was not account- 
ing for $1,700 of money, and on this an issue 
was joined. It appears in the record, not 
from any bill of exceptions in the usual form, 
but from a statement of the judge in the 
following words, what took place at the trial; 
and this statement was relied on by the 
United States as a sufficient bill of excep- 
tions: 



1 [Reported by Charles L. Woodbury, Esq., 
and George Mmot, Esq.] 
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"United States District Court District of 
Maine, December Term, 1846. 
"This was an action of debt on the official 
bond of the defendant, as navy agent for 
Boston and Charlestown, for a balance of 
seven hundred fifteen dollars ninety-seven 
cents, alleged to be due from him on the final 
settlement of his accounts. The writ and 
pleadings may be referred to by either par- 
ty. The defendant was appointed navy age at 
in April, 1838, to hold the office during the 
pleasure of the president, for a time- not ex- 
ceeding four years. The compensation al- 
lowed for his services was one per cent, on 
the amount of his disbursements, but not to 
exceed in the whole, the sum of two thou- 
sand dollars per annum. Defendant was re- 
moved from office on the 27th day of Sep- 
tember, A. D. 1841, six months ^nd three 
days before the term of four years expired; 
and the first notice he had of his removal or 
of an intimation to remove him before the 
expiration of the term, was, by the appoint- 
ment of a successor. On the finaL settlement 
of his accounts by the accounting officers', 
there was found to be a balance due the 
United States of §715.97, which balance was 
made of the following items, viz:— 

To this sum disallowed in settlement, 
to 27th Sept. 1841, being on vouch- 
ers 486, 487 and 488, for clerk hire 
and office allowances, from 27th to 
30th Sept. 1841, inclusive, (4 days,) 
the same being charged by and al- 
lowed to J. V. Browne, who was 
then the navy agent 26 29 

To this sum disallowed in this settle- 
ment, being a charge for clerk hire 
beyond the time that Mr. Jarvis was 
the navy agent 200 00 

To this sum disallowed in this settle- 
ment, being a charge for office rent 
beyond the time that Mr, Jarvis was 
the navy agent 37 50 

To this sum disallowed in this settle- 
ment, being a charge for commis- 
sions beyond $2,000 a year, and be- 
ing one per cent; on ^rry,_x8.59 paid 
to the heirs of John Harris awarded 
to them by the United States 452 18 

$715 97 

"The defendant claimed to be allowed the 
above sum of §452.18, as commissions, at one 
per cent., on $45,218.59, paid to the heirs of 
John Harris for certain lands purchased by 
the secretary of the navy for the navy yard, 
as being an extra service, not coming within 
the regular duties of the navy agent, and for 
which he claimed to be entitled to a separate 
and additional compensation. And he also 
claimed $26.29, being the amount of several 
small items for office rent and charges for 
the remainder of the quarter ending October 
1; and also $37.50 on one quarter's office ' 
rent from October 1st to December 31, 1841, 
after his removal from office. 

"The defendant hired his office ^by a parol 
lease (and not- having given seasonable no- 
tice of his intention to surrender it before 
the expiration of the quarter ending in Oc- 
tober, by the local law of Massachusetts, he 
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became liable for an additional quarter's 
rent.) It was paid by him, and the receipt 
is in the case. He also claimed ?200 for one 
quarter additional clerk hire. His clerk was 
hired for a year, terminating with April 1st, 
1842, when the defendant's appointment 
would expire by its limitation. The clerk be- 
ing hired for the year claimed his salary un- 
der the contract, but compromised for one 
quarter's salary instead of the whole, which 
was half a year. The amount claimed for 
office rent and clerk hire was the same as 
had been allowed from quarter to quarter 
in his previous settlement. 

"The transcripts of account filed in the 
ease and used at the trial in the district 
court, may be referred to by either party. 

"Whereupon the district judge instructed 
the jury as follows:— 

" 'On the whole, the view that I have of the 
law is this: the principal may at any time 
revoke and withdraw the power of an agent, 
at his pleasure, and without nptice. This 
is a right that is fully reserved to him by 
the law. But if the agent has entered on the 
business of the agency, and has fairly, in 
the ordinary course of business, and in good 
faith, entered into any engagements or come 
under any liabilities in the prosecution of 
the proper business of the principal, before 
notice of the revocation of agency, the prin- 
cipal will be bound to indemnify him unless 
the agent had given just cause for-such revo- 
cation. In the same manner the agent may 
at any time renounce the agency, but then 
he is bound -to give the principal Reasonable 
notice of his intention, beforehand, to ena- 
ble him to procure another agent; and if he 
does not, he will be bound to indemnify the 
principal for any loss he may sustain. And 
the same principles hold whether the gov- 
ernment and an individual are parties, or 
both parties are private persons. 

" If the law be as it has been stated, the 
determination of this cause depends on a 
question of fact which properly belongs to 
the jury to decide. If the jury are of the 
opinion that the defendant, in engaging his 
office and his clerk on the terms he did, act- 
ed in good faith, according to the usual, 
course of business, and that the conditions 
as to the time on which they were made, 
were reasonable and proper, and such as a 
faithful and prudent agent would make, act- 
ing for the benefit and interest of his prin- 
cipal, the jury ought to find for the defend- 
ant. They were liabilities incurred solely in 
the business of the plaintiffs, and for their 
benefit, from which the defendant himself 
derived no advantage, and for which the 
plaintiffs are bound to indemnify him. 

" 'The defendant having actually paid these 
sums, under the statute of the United States, 
of March 3, 1797, c. 74 [1 Story's Laws, 464; 
1 Stat. 5i2, c. 20], they constitute an equita- 
ble set-off against the plaintiff's demand. 
But if under the circumstances of this case, 
the defendant having been appointed to his 



agency for four years, of which six months 
remained, but liable to be removed at any 
time at will, before the expiration of the 
four years, the jury are of the opinion that 
he ought, as a prudent agent, to have enga- 
ged his office and also his derk, from day 
to day, or week to week, or what would come 
to the s^me thing, merely at will, with the 
liberty of surrendering the office, and of dis- 
charging his clerk at any time, without no- 
tice; and consequently liable at any time 
to be turned out of office, and to be left by 
his clerk without notice, then you will find 
your verdict for the United States, for the 
amount of these items, with interest from 
the time when they should have been paid.' 

"The jury returned a verdict for the plain- 
tiffs, in the sum of §532.26, that being tlie 
amount retained by Jarvis, the defendant, 
for commissions at one per cent, for dis- 
bursements to Harris's heirs, together with 
interest on said sum from date of writ; and 
the jury allowed the defendant to retain the 
sum by him claimed as clerk hire and office 
rent. 

"I certify that the foregoing is a correct re- 
port of the case, and of my instructions to 
the jury. ' Ashur Ware." 

The plaintiffs in error sought to have the 
judgment reversed, on the ground that the 
directions of the judge in respect to the al- 
lowances of commissions and salary of clerk, 
were erroneous in point of law; contending 
that no act of congress, nor any sound legal 
principle justffied these allowances. 

The respondent objected, (1st,) that these 
questions were not duly raised on the record 
by a proper bill of exceptions, and (2d,) if 
they were, that the decision by the judge 
below was correct 

Haines, U. S. Dist Atty. 
Mr. Preble for respondent 

* 

WOODBURY, Circuit Justice. ' The objec- 
tion to the consideration of the question on 
the merits in this ease, whether the ruling of 
the judge was correct or not, must I fear, 
prevail, under the state in which we find this 
record. The report at the end of the record 
made and signed by the judge, is not in the 
usual form of a bill of exceptions, elsewhere; 
though it is understood to have been at times, 
for some years, employed in this district. 
But the practice here has not been uniform. 
as may be seen in the original record in Ti-af- 
ton V. U. S. [Case No. 14,135]. The form 
there as in England, is, after stating what was 
ruled by the judge, to say, this was excepted 
to by one of the parties; and then for the 
judge to affix his seal, as well as signature, 
in order to verify the fact that the exception 
was made and is truly set out. See St 
Westm. U. which is 13 Bdw. PI., requiring it; 
[Jones V. Insurance Co. of North America] 
4 Dall. [4 U. S.] 249; 1 Bae. Abr. "Bill of Ex- 
ceptions," 517; Steph. PI. Ul; 5 Term R. 
125; 5 East 49; 1 Bos. & P., 32; Lil. Ent 



£26 Fed. Cas. page 595] 



(Case No. 15,4t>9) U. S. v. JARVIS 



275, 323; 3 Burrows, 1692; Davis v. Wilson, 
2 Har. & J. 345. In the Massachusetts dis- 
trict, if not in all others in this circuit, the 
form of a bill of exceptions in use, is substan- 
tially as in England. It is signed and sealed 
separately, and in its body sets out that the 
"counsel at the trial excepted and prayed this, 
his bill of exceptions, to be signed by the said 
judge, which being found to be true, the said 
judge hath, at the request of the said coun- 
sel," put his seal, &c. U. S. v. Kimball [Case 
No. 15,530], May term, 1844. Nor is the form 
here that which is in use when cases are car- 
r'ied to the supreme court of the United 
States. [Walton v. U. S.] 9 Wheat [22 TJ. S.] 
051. 

The present seems to be rather a form of 
reporting a case by the judge who tries it, In 
order to bring it for consideration more delib- 
erately afterwards, either before himself or a 
full court. No act of congi-ess has prescribed 
or permitted any new form for a bill of ex- 
ceptions; and as the constitution in its sev- 
enth amendment seems expressly to require, 
in a case like this, that no fact shall be "other- 
wise re-examined in any court of the United 
States than according to the rules of the com- 
mon lay," so it is reasonably to be concluded, 
that no point of law should be, unless at least 
some act of congress justifies it. The judi- 
ciary act (section 22) permits a re-examina- 
tion by writ of error. 1 Stat. 84. But what 
can or cannot be reached and considered un- 
der a writ of error is left to be settled as at 
common law. Conk. Prac. 68; U. S. v. Won- 
son [Case No. 16,750]; McLellan v. U. S. [Id, 
8,895]. 

I do not think it material, however, in what 
part of the record the exceptions are set out, 
or the signature or seal is affixed, if they only 
appear, and so appear as ta cover and authen- 
ticate the exceptions. Taylor v. Willans, 2 
Bam. & Adol. 846. And if no seal be affixed, 
perhaps it can be cured by leave to put it to 
the exceptions afterwards; and the exceptions 
themselves, if made at the trial, may be com- 
pleted afterwards on leave. [Walton v. U. 
S.] 9 Wheat. [22 U. S.] 651; U. S. v, Gibert 
[Case No. 15,204]; 6 Wend. 268; 1 J. J. 
Marsh. 58; 9 Conn. 545; 5N. H. 336; 4 Mass. 
507; 2 Dowl. (N. S.) 335. But unless these 
are done before judgment, and appear in the 
record itself before the writ of error is sued 
out, it will be difficult on principle to sustain 
the writ. 

The liberality which prevails in allowing 
amendments on writs of error, is rather in 
these writs themselves than in the proceed- 
ings they are brought to reverse, though at 
times amendments in them also are allowed. 
Conk. Prac. 441; [Mossman v. Higginson] 4 
DaU. [4 U. S.] 12; [Black well v. Patten] 7 
Cranch [11 U. S.] 277. Thus, in some states 
amendments are allowed in bills of exceptions 
so as to conform to the truth, 7 Cow. 102; 
5 N. H. 336; 11 Adol. & E. 1000; 3 Perry & 
D. 539. But here, though no seal is affixed 
to the signature at the end of his report con- 



cerning what took place, I think that omission 
can be considered as cured by his signature 
and seal in another part of the record to a 
statement that he sends "the record and pro: 
cess in the suit aforesaid, with all things con- 
cerning them." This is broad enough to 
cover the report, and without any unusual 
stretch in construction, may be considered as 
a verification of the truth of that report by 
his seal no less than by his signature. But 
there is a difficulty not cured by this. It is 
the omission in the report itself to state that' 
his ruling at the trial was then and there ex- 
cepted to by the present plaintiffs in error. 
The exceptions must, in fact, be made then, 

6 Johns. 279; 9 Johns. 345; 5 N. H. 336; 1 
T. B. Mon. 216; Ex parte Bradstreet, 4 Pet. 
[29 U. S.] 102; 5 Watts, 69,«677; 6 J, J, Marsh, 
247. And it must so appear in the record, 
fetate V. Lord, 5 N. H, 336, This is deemed 
vital in order to make the proper bill of ex- 
ceptions. Brown V. Clark, 4 How. [45 U. S.] 
15; [Ex parte Bradstreet] 4 Pet. [29 U. S.] 
102. The very expression itself, being a "bill 
of exceptions," shows that it must contain 
exceptions. And unless set out in writing as 
exceptions, it cannot be helped by parol evi- 
dence, showing that they were so intended, or 
by a subsequent bill signed. 3 A. K. Marsh. 
360; Spauldingv.'Alford, IPick. 37; Pendle- 
ton V. U. S. [Case No. 10,924]; 5 Vt. 73, 218; 

7 Vt 223. 

It is not enough for it to appear that objec- 
tions were made, but they must be enumer- 
ated specially, and such only can be consid- 
ered as exceptions, Dunlop v, - Munroe, 7 
Cranch [11 U. S.] 270. They must not only 
have been made, but not waived. They must 
be persisted in as exceptions. [Walton v. U. 
S.] 9 Wheat [22 U. S.] 657; 11 Price, 110; 
IBing. 17. The form in England is: "Where- 
fore, the said counsel for, and on behalf of 
the said plaintifiE, did allege their exception 
aforesaid, to the opinion of the said justice, 
and require," &c. Lil. Ent 252. It is be- 
lieved to be thus defective in substance as 
well as in form, when closely analyzed. Here 
it does not appear in the report and record 
that" objections were made at all, much less 
that they were persisted in with a view to 
obtain on them the opinion of a higher court 
through a bill of exceptions and writ of error. 
And though this court, from all the circum- 
stances of the case and the ruling, might be 
satisfied that exceptions were made and per- 
sisted in, yet this is not in law sufficient, un- 
less, as already shown, the court finds the 
exceptions expressly stated in the record to 
have been made and allowed. The excep- 
tions, also, are the act of a party, and not of 
a judge; and they must, therefore, not only 
appear, but appear to have been made by 
one of the parties. Thus in Lilly, 275, "the 
same N. D, required of the same justices" to 
sign and seal the exceptions, Bratton v. 
Mitchell, 5 Watts, 69. 

Though satisfied in this instance, that the 
course pursued did not originate with the 
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present judge or attorney in tliis district; and 
that holding it to be invalid will conflict with 
long usages in this district, and may en- 
danger some other writs of eri^or; yet I do 
not feel justified in sustaining it, when the 
respondent does not choose to waive objec- 
tion to the defects. Such a waiver had doubt- 
less occurred heretofore, in other cases, by 
not discovering it, or not wishing to rely on 
it when discovered. It may happen here- 
after. But when it does not, as here, the pub- 
lic or individuals are not likely to suffer much 
by the decision of an intelligent district judge, 
standing as evidence of what the law of the 
ease is, and which is the only consequence of 
not sustaining the writ. The omission here 
is so great, neither stating who wished the 
report of his charg6 to be drawn up, nor why; 
or that any exception, whatever, was taken 
to it at the trial; that it does not seem pos- 
sible to sustain it under the act of congress, or 
any common law analogy. 

This conclusion precludes any inquiry of 
mine into the merits of the ruling, however a 
decision on them by this court may be de- 
sirable to the government. It would be trav- 
elling out of the record, and also in a way to 
prejudge some similar question that may here- 
after arise between them or other parties, in 
such way as to require and justify a final de- 
cision, and that by other judges, in -this or 
other circuits; and whose views it would not 
be decorous forme to forestall, when the point 
is not directly before me. The writ of error 
' must, therefore, be dismissed. 



Case "No. 15,470. 

UNITED STATES v. The JASON. 
[Pet. O. C. 450.] 1 

Circuit Court, D. Pennsylvania. April Term, 

1817. 

Pakol Evidence — Doccmests. 

Written documents certified by foreigo nota- 
ries, offered as evidence, may be contradicted by 
parol testimony. 

This was an information for entering the 
Jason as an American bottom, after she had 
been sold by the American owner to a for- 
eigner. To prove the :ransfer, the United 
States offered in evidence, a letter to the mas- 
ter authorising him to dispose of her, and a 
bill of sale to a Spaniard, certified under the 
seal of the notary public before whom it was 
acknowledged; also the order of the cap- 
tain general, and president of the royal cus- 
toms, for registering this vessel as a Spanish 
vessel, certified by three notaries, and a copy 
registered in his office under the royal seal 
of the college of notaries. Also, a certificate 
of the officer of the Spanish custom house 
at Havanna of the entry there of this vessel 
as a Spanish vessel, with a certificate of the 
college of notaries that the person giving that 
certificate is such an officer. The above pa- 



pers were read with the consent of the de- 
fendant's counsel, they reserving the right to- 
object to their admissibility in the argument 
of the principal question. 

THE COURT admitted the captain and 
mate as witnesses in behalf of the claimant, 
to disprove the whole of the above evidence. 
The captain swore, that he never received 
any letter from his owner which authorised 
him to sell this vessel; that he never did 
sell her; that he commanded her out and 
home, as the property of the American own- 
er, and that she never was entered otherwise 
than as an American vessel belonging to the 
owner. 

THE COURT gave no opinion as to the ad- 
missibility of the evidence offered by the 
United States, but, taking it as imexception- 
able, they decided that it was open to con- 
tradiction, and was satisfactorily disproved 
by the evidence offered by the defendant. 

THE COURT was satisfied that either the 
papers offered in evidence were fabrications, 
or that the Spanish officers who gave the cer- 
tificates had been imposed upon by false pa- 
pers. 



1 [Reported by Ridiard Peters, Jr., Esq.] 



Case Wo. 15,471. 

UNITED STATES v. JEFFERS. 

[4 Cranch, 0. C. 704.] i 

Circuit Court, District of Columbia. JSIarch 
Term, 1836. 

International Latv — Diplomatic Residence — 
Unauthorized Entrt. 

It is a breach of diplomatic privilege, by an 
officer of justice, to enter the dwelling-bouse or 
a secretary of legation, and seize there a run- 
away slave, for which the officer will be re- 
moved from office. 

Francis S. Key, Esq., attorney of the Unit- 
ed States, for the District of Colmnbia, hav- 
ing laid before the court a letter to him from 
the secretary of state, in these words: "F. 
S. Key, Esq., United States Attorney for the- 
District of Columbia. Department of State, 
Washington, May 27, 1836. Sir, I transmit 
a copy of a communication from his Britan- 
nic majesty's envoy extraordinary and minis- 
ter plenipotentiary, Mr. Fox, dated yester- 
day, complaining of the conduct of a con- 
stable named Jeffers, at the house of one of 
the members of his majesty's mission. You 
are requested to inquire immediately into the 
ease and to ascertain and report to the de- 
partment, under what authority the consta- 
ble acted; with what process he was char- 
ged; by whom the process was issued, and 
on whose application; and generally what 
proceedings have taken place in the matter. 
You will also be pleased to inform me, to 
whom the constable is amenable, and in 
what manner he is removable for miscon- 
duct I am, sir, your ob't servant, John 
Forsyth." And a copy of the communica- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tioa from bis Britannic majesty's envoy ex- 
traordinary, therein referred to, in tliese 
■words: "The undersigned, his Britannic 
majesty's envoy extraordinary and minister 
plenipotentiary, feels it his duty to bring the 
following ease, involving a breach of the 
privilege of the diplomatic body, under the 
immediate consideration of Mr. Forsjth, sec- 
retary of state of the United States. A col- 
ored lad, serving for hire in the family of 
Mr. Bankhead, his Britannic majesty's secre- 
tary of legation, was this morning takeh 
away from the house of that gentleman by 
a constable of the name of [Madison] JefCers, 
belonging to the capitol ward of this city, 
upon the plea of conveying hinl to his master, 
Mr. King, from Alabama. No previous inti- 
mation of a wish to remove the lad from Mr. 
Banthead's service had been given to him 
■either by Mr. King or by any one else. Mr. 
Bankhead, in order to avoid any disturbance, 
allowed the servant to be removed, but form- 
ally protested against the proceeding; and 
the undersigned now submits the case to the 
■consideration of Mr. Forsyth, in the confident 
expectation that immediate redress will be 
granted by the government of the United 
States for this act of authority exercised by 
a constable of the District, in the house of 
one of the membei-s of his Britannic majes- 
ty's mission, in violation of the privileges of 
the diplomatic body. The undersigned has 
the honor to renew to Mr. Forsyth the assur- 
ances of his distinguished consideration. H. 
S. Fox. Washington, May 26th, 1836. The 
Honorable John Forsyth, &c. &c. &c." It is, 
on the motion of the said attorney of the 
United States, ordered, that the said Madi- 
son Jeffers, in the said communication men- 
tioned, be removed from the office of consta- 
ble of the county of Washington, unless he 
show cause to the contrary on the thirty- 
first day of May instant, provided a copy of 
this order shall have been served upon him 
this day. By order of the court, May 30th, 
1836. Test: William Brent, Clerk. 

The rule having been duly served, the said 
Madison Jeffers appeared on the 31st of 
May and, by way of showing cause, filed his 
affidavit admitting the facts, but alleging his 
ignorance of the diplomatic privileges, and 
his belief that he was executing his duty 
lawfully, in arresting a fugitive slave, and 
•disclaiming all intentional disrespect to Mr. 
Bankhead. 

His counsel, Mr. W. L. Brent, contended 
that Jeffers, as the agent of the owner of 
the slave, had a right to take him anywhere; 
and also that, as a constable, he had a right 
to take up a runaway. That the diplomatic 
privilege extends only to foreign ministers, 
and upon certain terms; and not to servants 
of a secretary of legation. That the servant 
had not been registered according to the act 
of congress of 30th of April, 1790, § 26 (1 
Stat 112), and therefore Jeffers had a right 
to arrest him; because the act of congress 
for punishing the violation of privilege does 



not extend to those who may arrest a serv- 
ant not registered. By not registering his 
servant the minister has waived his priv- 
ilege. Seacomb v. Bowlney, 1 Wils. 20. 

THE COURT stopped Mr. Key in reply. 

THRUSTON, Circuit Judge, said he wished 
no further time or argument He was of 
opinion that Jeffers should be dismissed from 
office. 

MORSELL, Circuit Judge, concurred. 

CRANCH, Chief Judge, would have taken 
time to consider; ' but said that his present 
opinion coincided with that of the court 

Whereupon THE COURT passed the fol- 
lowing order: **Madison Jeffers, upon whom 
a rule was laid on the 30th of May last, to 
show cause why he should not be removed 
from the office of constable for the county of 
Washington, upon the grounds therein stat- 
ed, appeared and filed his affidavit, and the 
same was read and heard, aud he was further 
heard by his counsel. Whereupon it is con- 
sidered by the court, that the said Madison 
Jeffers was guilty of a violation of the priv- 
ileges of his Britannic majesty's envoy ex- 
traordinary and minister plenipotentiary, as 
stated in his letter to the secretary of state, 
referred to in the said rule; and the said 
Madison Jeffers, having shown no sufficient 
cause to the contrary, it is thereupon con- 
sidered by the court, this 7th day of June, 
1836, that the said Madison Jeffers be, and 
he is hereby, removed from his said office of 
constable for the county aforesaid." 



Case M"o. 16,473. 

UNITED STATES ex rel. MERCHANTS' 
NAT BANK v. JEFFERSON COUNTY. 

[5 Dill. 310; 1 McCrary, 356; 7 Cent. Law 

J. 130; 6 Reporter, 486; 7 Ajn. Law. Kec 

154; 2 Tes. Law J. 164; 24 Int. Rev. Rec. 
354; 26 Pittsb. Leg. J. 8.]-i 

Circuit Court, E. D. Arkansas. 1878. 

Municipal Bonds — Enforcement op Judgment— 
Levy of Taxes Compellable by Man- 
damus—Obligation op Contkaots. 

1, Where a statute authorizes a county to is- 
sue its negotiable bonds, and makes it tbe duty 
of the county court "to levy a special tax of suffi- 
cient amount to pay the interest and principal 
of said bonds as the same become due," the pow- 
er of taxation thus given enters into and be- 
comes a part of the obligation of the contract 
between the county and every holder of such 
bonds; and, under tlie constitution of the Unit- 
ed States, this obligation of the contract cannot 
be impaired or lessened in any • degree by the 
constitution or laws of the state afterward en- 
acted. 

[Cited in Board of Commissioners v. King, 14 

C. C. A. 421, 67 Fed. 206.] 
[Cited in "Voorhies v. City of Houston (Tex. 

Sup.) 7 S. W. 682.] 

2. In such case, it is the duty of the county 
court to levy and cause to be collected a tax 
sufficient in amount to pay the interest and prin- 
cipal of such bonds as the same mature, and 

i [Reported by Hon. John F. Dillon, Circuit 
.Tudge, and here reprinted by permission. 6 
Reporter, 486, and 26 Pittsb. Leg. J. 8, contain 
only partial reports.] 
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if it does not perform this duty it may be com- 
pelled to do so by mandamus. 

On the 26th day of October, 1877, the re- 
lator recovered a judgment in this court 
against Jefferson county for §5,120.70 and 
costs, on negotiable bonds issued by said coun- 
ty in ptursuance of the provisions of the act 
of the general assembly of this state, entitled 
"An act to authorize certain counties to fund 
their outstanding indebtedness," approved 
April 29th, 1873. By the terms of this act 
the boards of supervisors of the eoxmties 
named therein were authorized "to issue the 
bonds of such counties in any sum necessary 
to pay the outstanding indebtedness of such 
counties," etc. The bonds were to be made 
payable in not less than three nor more than 
ten years, and to bear interest at the rate of 
eight per cent per annum, payable semi- 
innnally. The 5th section of the act declares: 
"It shall be the duty of the board of super- 
visors issuing bonds under the provisions of 
this act, to levy a special tax of sufficient 
amount to pay the interest and principal of 
said bonds as the same become due. Such 
tax shall be collected in the lawful currency 
of the United States, and shall not be appro- 
priated to any other purpose than that for 
which it was levied. If any board of super- 
visors neglect or refuse to levy the tax herein 
provided for, the holder of any such bond 
shall have the right to compel such levy by a 
writ of mandamus," etc. The constitution of 
the state adopted October 30th, 1874, abolish- 
ed the board of supervisors, and devolved all 
their duties and jurisdiction on the county 
court, and declared they should "be regarded 
as a continuation of the board of supervis- 
ors." Section 23 of schedule to constitution. 
It also provided that "no county shall levy a 
tax to exceed one-half of one per cent for aU 
purposes, but may levy an additional one- 
half of one per cent to pay indebtedness ex- 
isting at the time of the ratification of this 
constitution." Article 16, § 9. The act imder 
which the bonds were issued was passed, 
and the bonds issued, before the adoption of 
the present constitution. The constitution of 
1868, in force at the date of the passage of 
this act, unlike the present constitution, con- 
tained no limitation on the power of taxation 
for county purposes; any rate was lawful 
that was authorized by act of the legislature. 
Upon the relation of the judgment plaintiff, 
a rule issued, directed to the county judge 
of the county, requiring him to show cause — 
if any he could— at a time stated in the rule, 
why a peremptory mandamus should not is- 
sue out of this court requiring the county 
judge and justices of the peace of the county, 
composing the county court, for the levy and 
appropriation of taxes, to convene at the time 
and place fixed by law for the meeting of 
said court for the annual levy of the county 
and other taxes, and, when so convened, to 
proceed, in conformity to the requirements 
of the oth section of the act under which the 
bonds were issued, to levy a special tax on 



alf the taxable property of the county, paya- 
ble only in United States currency, sifflcient 
to pay the relator's judgment. This rule was 
duly served on the county judge. No response 
to the rule has been filed, and the relator 
moves for judgment awarding the peremptory 
writ. 

John McClure, for relator. 

CALDWELL, District Judge. It is a popu- 
lar but erroneous opinion that the restriction 
on the taxing power of comities contained in 
the constitution of 1874 repeals or annuls the 
provisions of the act of 1873, making it the 
duty of the copnty court to levy a special tax 
suflieient to pay the interest and principal 
of the bonds issued under this act, as the 
same become due. 

This erroneous view, in one Instance here- 
tofore, occasioned costs and inconvenience, 
and, to prevent misconception on the subject 
in the future, it is deemed proper to state, 
with some fulness, the law applicable to this 
class of eases. 

It has long been settled by repeated deci- 
sions of the supreme court of the United 
States, and of many of the states, that the 
usual provision contained in acts authorizing 
counties to issue negotiable bonds, making it 
the duty of the proper county court, or board, 
to levy an annual tax suJQBcient to pay the 
principal and interest of such bonds as the 
same fall due, enters into and becomes a 
part of the obligation of tiie contract between 
the county and the holder of the bonds; and 
the power and duty of the proper county au- 
thorities to levy the tax required by the terms 
of the act authorizing the issue of the bonds 
cannot subsequently be withdrawn, so long 
as a single bond remains unpaid. 

"When bonds are issued under such an act, 
the act itself becomes a part of the cojitract^ 
as much so as if it had been written out at 
length on the face of the bond, and it cannot 
be repealed or abrogated by any law of the 
state— neither by act of the legislature nor 
constitutional provision— until the obligations 
incurred under it are paid and discharged 
according to their terms. 

The supreme court of the state has recent- 
ly decided that the act under which these 
bonds were issued was legally passed undei- 
the constitution then in force; that it is a 
constitutional and valid law, and that a tax 
levied by the comity court to pay the interest 
on the bonds was a valid and legal tax. Bad- 
gett V. Worthen (Nov. term, 1877) 32 Ark. 
496. 

The constitution of the United ' States' de- 
clares that "no state shall pass any ex post 
facto law, or law impairing the obligation of 
contracts." Article 1, § 10. And it further 
declares that "this constitution, and the laws* 
of the United States which shall be made in 
pursuance thereof, * * shall be the su- 
preme law ot the land; and the judges in 
every state shall be bound thereby, anythinsi 
in the constitution or laws of any state to- 
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the contrarj' notwithstanding;" and that "All 
executive and judicial oJEcers, hoth of the 
United States and of the several states, shall 
lie hound hy oath, or affirmation, to support 
this constitution." Article 6. 

In this state the public property of the 
county cannot he sold on execution to pay the 
debts of the county, and the only mode of 
discharging such debts is by the levy of a 
tax on the taxable property of the citizens of 
the county. It is obvious that the bond of a 
county would be valueless unless there ex- 
isted a legal right to require the levy of a 
tdx to pay it; and, as to such contracts, this 
right is the principal, if not the only, element 
of their value, and constitutes the vital part 
of the obligation. 

This right, to the full extent to which it 
was granted by law for this purpose at the 
date of the issue of the bonds, is protected 
from invasion or impairment by the consti- 
tution of the United States. 

In Von HofEman v. City of Quincy [4 Wall. 
(71 U. S.) 535], the precise question here in- 
volved was presented to the supreme court of 
the United States, and that court, in an opin- 
ion concurred in 'by every member of the 
court, said: "When the bonds in question 
were Issued there were laws in force which 
authorized and required the collection of tax- 
es sufficient in amount to meet the interest, 
as it accrued from time to time, upon the en- 
tire debt. But for the act of the 14th of 
February, 1863, there would be no difficulty 
in enforcing them. The amount permitted to 
be collected by that act will be insufficient; 
and it is not certain that anything will be 
yielded applicable to that object. To the ex- 
tent of the deficiency the obligation of the 
contract will be impaired; and if there be 
nothing applicable, it may be regarded as 
annulled. A right witJaout a remedy is as if 
it were not; for every beneficial purpose, it 
may be said not to' exist. It is well settled 
that a state may disable itself by contract 
from exercising its taxing power in particu- 
lar cases. It is equally clear that where a 
state has authorized a municipal corporation 
to contract and to exercise the power of local 
taxation to the extent necessary to meet its 
engagements, the power thus given cannot be 
withdrawn until the contract is satisfied. The 
state and the corporation, in such cases, ai*e 
equally bound. The power given becomes a 
trust which the donor cannotannul, and which 
the donSe is bound to execute; and neither the 
state nor the corporation can any more impair 
the obligation of the contract in this way 
than in any other. The laws requiring taxes 
to the requisite amount to be collected, in 
force when the bonds were issued, are still 
in force for all the purposes of this case. 
The act of 1863 Is, so far as it affects these 
bonds, a nullity. It is the duty of the city to 
impose and collect the taxes In all respects 
as if that act had not been passed. A dif- 
ferent result would leave nothing of the con-' 
tract but an abstract right— of no practical 



value — and render the protection of the con- 
stitution a shadow and ,a delusion." Von 
Hoffman v. City of Quincy, 4 Wall. [71 U. S.] 
535. 

And the doctrine laid down in the case last 
cited has been reaffirmed In numerous cases. 
In Riggs v. Johnson Co., 6 Wall. [73 U. S.] 
166, 194, Mr. Justice CLIFFORD, delivering 
the opinion of the court, states the rule in 
these words: "Where a state has authorized 
a municipal corporation to contract and to ex- 
ercise the local power of taxation to the extent 
necessary to meet the engagements, the pow- 
er thus given cannot be withdrawn until the 
contract is satisfied." And this is the set- 
tled docti'ine of all the courts. City of Ga- 
lena V. Amy, 5 Wall. [72 U. S.] 705, 709; Rees 
V. City of Watertown, 19 Wall. [86 U. S.] 107, 
120; U. S. V. Treasurer of Muscatine Co. 
[Case No. 16,5381: 1 Dill. Mun. Corp. § 41,. 
and note; Burroughs, Tax'n, p., 426, § 139; 
State V. City of Milwaukee, 25 Wis. 122; 
Western Savings Fund Soc. v. Philadelphia, 
31 Pa. St. 175; Beckwith v. English, 51 HI. 
147; Vance v. City of Little Rock, -30 Ark. 
440, 441. 

It is no answer to say that the present con- 
stitution does not utterly destroy the right 
given by the act under which the bonds were 
issued— that a limited tax may still be levied. 
If by any subsequent act of the state the 
rate could be limited to five mills, it could 
be limited to one, or taken away altogether. 
"One of the tests that a contract has been 
Impaired," says the supreme court of the 
United States, "is that its value has by legis- 
lation been diminished. It is not by the 
constitution to be impaired at aU. This is 
not a questioji of degree or manner or cause, 
but of encroaching in any respect on its ob- 
ligations—dispensing with any part of its 
force, * * * And the test, as before sug- 
gested, is not the extent of the violation of the 
contract, J>ut the fact that in truth its obli- 
gation is lessened. In however small a partic- 
ular." Plantei-s' Bank v. Sharp, 6 How. [47 
U. S.] 327. 

And the same court, in a recent case, held 
a provision of the constitution of the state of 
North Carolina, exempting property from sale 
on execution, void as to debts contracted be- 
fore its adoption, and the court, in this case, 
state the-iTjle to be that "The remedy sub- 
sisting in a state when and where a contract 
is made and is tg be performed is a part of 
its obligation, and any subsequent law of the 
state which so affects that remedy as to sub- 
stantially impair and lessen the value of the 
contract is forbidden by the constitution, and 
is, therefore, void." Edwards v. Kearzey, 96 
U. S. 595. 

Nor does it affect the question that the law 
of the state Impairing the obligation of a 
previous valid contract is made part of the 
constitution of the state, not even though 
congress has authorized and ratified such con- 
stitution. On this point the supreme court 
of the United States say: "Congress cannot, 
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by authorization or ratification, give the 
slightest effect to a state law or constitution 
in conflict with the constitution of the United 
States. That instrument is ahove and be- 
yond the power of congress and the states, 
and is alike obligatory upon both. A state 
can no more impair an existing contract by 
a constitutional provision than by a legisla- 
tive act; both arc within the prohibition 
of the national constitution." Gunn v. Barry, 
15 Wall. [82 U. S.] 610, 623; JefEergon Bant 
V. Skelley, 1 Black [66 U. S.] 436; Dodge v. 
Woolsey, 18 How. [59 U. S.] 331. 

The supreme court of appeals of Virginia, 
in a recent ease, held that the provision of 
tlie constitution of that state allowing proper- 
ty to the value of $2,000 to be held exempt 
from execution for debts- contracted before its 
adoption was in conflict with the constitution 
of the United States, and void as respects 
its application to such debts. The court said: 
"The fact that an enactment tending to im- 
pair contracts is embodied in the constitu- 
tion of a state, does not protect it. The pro- 
hibition of the United States constitution is 
upon the states, irrespective of the form its 
laws may talce or the agencies which enact 
them. A state has no more power to impair 
the obligation of a contract by a constitution 
than by a legislative act;" and the unanimous 
opinion of the court concludes in language as 
marked for the force with which it inculcates 
the moral and social duty of observing the 
obligation of contracts, both public and pri- 
vate, as for its clear enunciation of the rule 
of constitutional law applicable to them: '.'No 
state and no people can have any real and 
endm-ing prosperity except where public faith 
and private faith are guarded by laws wisely 
administered and faithfully executed. The 
inviolability of conti-aets, public and private, 
is the foundation of all social progress and 
the corner stone of all the forms of civilized 
society where an enlightened system of juris- 
prudence prevails. Under our system of gov- 
ernment it has been wisely placed under the 
protection of the constitution of the United- 
States, and there it rests, secure against all 
invasion." The Homestead Oases, 22 Grat 
301. 

It is a remarkable fact that this state has, 
by her legislative enactments and constitu- 
tions, contributed largely to the exposition 
and elucidation of that clause of the consti- 
tution of the United States that declares: 
"No state shall pass any law impairing the 
obligation of contracts." Among the earliest 
acts of the legislature of the state was one 
passed in November, 1836, incorporating the 
Bank of the State of Arkansas. The 2Sth 
section of the act provided "that the bills 
and notes of said institution shall be received 
in all payments of debts due to the state of 
Arkansas." Tbe bank failed in 1839, leav- 
ing a large amount of its issues outstanding, 
which sunk in value until they became al- 
most worthless. It was obvious, if the state 
kept her pledge, and continued to receive 



these worthless bills in payment of debts and 
taxes due her, no revenue could be collected 
to support the state government. In this 
emergency the legislature of the state, on the 
10th of Januaiy, 1845, repealed the 2Sth sec- 
tion of the act incorporating the bank, which 
declared its bills should be received in pay- 
ment of all debts due the state, and enacted 
that nothing but current money of the United 
States should be received in payment of state 
taxes. Public sentiment, no less than the 
necessities of the state, seemed to demand 
this action; and the supreme court of the 
state held the repealing act valid, and that 
the state was no longer bound to receive the 
bills of the bank in payment of debts due her. 
Woodruff V. Attorney General, 8 Ark. 236. 

But the case was appealed to the supreme 
court of the United States, and that court 
reversed the judgment of the supreme court 
of the state, and held that the last act was 
in conflict with the constitution of the United 
States, and void, because it impaired the ob- 
ligation of the contract the state had made, 
by the terms of the 2Sth section of the first 
act, with every one who became a holder of 
these bills, to receive them in payment of 
all debts due her; and that a tender of the 
bills of the bank in payment of a debt due 
the state after the repealing act was passed 
was a good and legal tender. Woodruff v, 
Trapnall, 10 How. [51 U. S.] 203. 

Whether the constitution of a state, or an 
act of its legislature, conflicts with the con- 
stitution or laws of the United States, is a 
federal question, the ultimate and flnal de- 
cision of which, by the constitution and laws 
of congress, is vested in the supreme court 
of the United States, whose decision is bind- 
ing on aH other courts, both federal and 
state. And the supreme court of the state 
when this cause came before it again, de- 
clared "the decision of the supreme court of 
the United States conclusive upon the point." 
Woodruff V. Trapnall, 12 Ark. 640. And, as 
the result of the judgment of the supreme 
court of the United States, the state was 
compelled to, and did, redeem this worth- 
less bank paper. 

Other legislation of the state In reference 
to this bank furnishes another illustration of 
the impoteney of state laws to impair the 
obligation of contracts. The state being the 
sole owner of the stock of the bank, assum- 
ed to herself, by act of her legislature, the 
right to administer the whole assets of the 
bank, without regard to the rights guaran- 
teed to the holders of the bills of the bank 
under the charter. The supreme court of 
the state maintained the validity of this leg- 
islation. State V, Curran, 12 Ark. 321. 

But, on appeal to the supreme court of the 
United States, that court reversed the judg- 
ment of the supreme court of the state, and 
declared such acts of the legislature "im- 
paired the obligation of contracts made with 
the lawful holders and bearers of bills of the 
Bank of" the State of Arkansas, and so were 
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inoperative and invalid." Gurran v. Arkan- 
sas, 15 How. [56 U. S.] 304. And the su- 
preme court of the state gave full effect to 
the judgment of the supreme court of the 
United States, and caused it to he carried 
into execution, its own decision and "the 
laws of the state to the contrary notwith- 
standing." State V. Ourran, 15 Ark, 20. 

In 1851 the legislature of the state passed 
an act relating to the swamp lands of the 
state— one section of which provided that, 
to encourage persons to purchase the swamp 
and overflowed lands, the same should he 
"exempt from taxation for the term of ten 
years, or until said lands he reclaimed." 
Many persons purchased these lands on the 
faith of this promise of the state not to tax 
them for the period named. Public opinion 
changed, and in 1855 the act which exem|)t- 
ed the swamp lands from taxation was re- 
pealed, and such lands purchased under the 
act of 1S51 were declared subject to taxation. 
The supreme court of the state held the act 
of 1855 was in conflict with the constitution 
of the United States, and void. 

Mr. Justice Compton, who delivered the 
opinion of the court, said: "The constitution 
of the United States declares that no state 
shall pass any law impairing the obligation 
of contracts. « * * This prohibition on the 
law-making power is justly ranked among 
the wisest provisions contained in the federal 
constitiition. "Without it, private rights 
would at all times be liable to invasion by 
the enactment of laws consequent upon the 
fluctuating policy, strong passions* and sud- 
den changes; and with it nothing more is 
required than the observance of an elevated 
morality." State v. Crittenden Co. Ct., 19 
Ark. 360. In this one short sentence the 
learned judge fully vindicates the wisdom, 
justice, and necessity of this provision of 
the constitution of the United States. 

Another case afterwards arose under these 
same swamp land acts. The act of 1851 
provided for contracts for the making of 
levees and drains, and for the payment of 
contractors in scrip, which it was declared 
should be received in payment for swamp 
lands. The 14th section of the same act, as 
we have seen, exempted swamp lands from 
taxation for the period of ten years, and this 
section, as before stated, was repealed by 
the act of 1855. In this state of the statutes, 
the question arose whether swamp lands 
purchased after the repeal of the 14th sec- 
tion, with levee scrip issued before the re- 
peal, were subject to taxation— in other 
words, whether the repealing act did not im- 
pair the obligation of the contract of the 
holder of the scrip under the first act? The 
supreme court of the state decided that it did 
not have that effect, and that the lands were 
subject to taxation. McGehee v. JIathis, 21 
Ark. 40. This case was appealed to the su- 
preme court of the United States, where the 
judgment of the supreme court of the state 
was reversed. Chief Justice Chase, who de- 



livered the unanimous opinion of the court, 
said: "Tlie contract of the state was to con- 
vey 'the land for the scrip and to refrain 
from taxation for the term specified. Every 
piece of scrip was a contract between the 
state and the original holder and his assigns. 
Now, what was the effect of the contract 
when made? Did it not bind the state to re- 
ceive the scrip in payment for swamp land, 
exempted for "a limited time from taxation? 
The scrip, if not receivable for lands, was 
worthless. To annul the quality of receiv- 
ability was to annul the contract But the 
exemption of the lands for which it was re- 
ceivable from taxation was a principal ele- 
ment in its value; and repeal of the exemp- 
tion was the extinction of this element of- 
value. This was clearly an impairment of 
the contract. The state could no more change 
the terms of the contract by changing the 
stipulated character of the land to be con- 
veyed in satisfaction of the scrip as to lia- 
bility to taxation, than it could abrogate the 
contract altogether by refusing to receive 
the scrip at all in payment for land. We are 
constrained to regard the repeal of the ex- 
emption act, so far as it concerns lands paid 
for, either before or after the repeal, by 
scrip issued and paid out before repeal, as 
impairing the contract of the state with the 
holders of the scrip." McGehee v. Mathis, 
4 Wall. [71 U. S.] 143. 

The constitution of this state adopted and 
in fdrce in 186S declared: "All contracts for 
the sale or purchase of slaves are null and 
void, and no court of this state shall take 
cognizance of any suit founded on such con- 
tracts." * * Article 15, § 14. By this pro- 
vision the f ramers of that constitution sought 
to invalidate and destroy the obligation of 
contracts for the sale and purchase of slaves 
that were valid contracts under the consti- 
tution and laws of the state in force at the 
time they were made. The effort proved fu- 
tile. The supreme court of the state declar- 
ed this section of the constitution of the 
state impaired the obligation of contracts, 
and was for that reason in violation of the 
constitution of the United States, and void; 
and such contracts were enforced according 
to their legal effect and obligation under the 
constitution and laws in force at the time 
they were made. Jacoway v. Denton, 25 
Ark. 625; Sevier v. Haskell, 26 Ark. 133; 
Pillow V. Brown, Id. 240. And the supreme 
court of the United States decided the same 
question in the same way, and for the same 
reason. White v. Hart, 13 WaU. [80 U. S.] 
646. 

In no one of the cases cited, in which leg- 
islative acts and a section of the constitu- 
tion of this state were declared to be. in con- 
flict with the constitution of the United 
States, and void, was there a plainer or more 
palpable violation of that instrument than 
there is in this case. For when it is said 
that "to levy a special tax of sufficient 
amount to pay the principal arid interest of 
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said bonds as the same become due"— as is 
expressly required by the terms of the act un- 
der which the bonds were issued— will require 
a levy in excess of the limit allowed by a con- 
stitutional provision subsequently adopted, 
the statement is a confession that this pro- 
vision of the constitution, when applied to 
these contracts, impairs their obligation, and 
is, therefore, so far as it relates to them, 
null and void. 

If a natural person gives his bond a^ee- 
ing to pay a given sum of money on a day 
certain, it will not be pretended that the 
state could, by a law afterwards enacted, 
extend the time of payment; and if, upon 
the non-payment of such bond, the holder 
should put it in judgment, will it be contend- 
ed that by such a law the state could deny 
to the judgment plaintiff the right to have 
execution for his whole debt and to levy 
upon and sell suflScient property to make it? 
By the law of this state counties are de- 
clared to be bodies "corporate and politic," 
and endowed with power to contract and to 
sue and be sued. In this case the county 
was by law specially authorized to issue 
these bonds, and to stipulate for payment 
of the interest and principal at fixed and 
.stated times; and it was made its duty 
to levy a tax sufficient to meet these pay- 
ments according to the stipulation of the 
bonds. Upon what principle can the state, 
by a subsequent enactment, relieve the coun- 
ty from the obligation to pay the bon^s at 
the time and by the means agreed upon, 
any more than it could relieve a natural per- 
son from the obligation to pay his debt ac- 
cording to the terms ot his contract? Con- 
fessedly, in the ease of a natural person, a 
state law passed after the debt was con- 
tracterf, declaring that not more than five 
mills on the dollar of the aggregate value 
of the defendant's property should be taken 
on execution in any one year for its satis- 
faction, would be a nullity; and if a nullity 
in that case, why not a nullity in the case 
of a county? The protection afforded to the 
obligation of contracts by the constitution of 
the United States is not limited to the con- 
tracts of natural persons, but extends as 
well to all corporations— public and private 
—endowed by Jaw with power to contract. 

The constitutional limit is applicable, of 
course, to ordinary county warrants issued 
prior to the adoption of the constitution. 
These warrants, having been issued for ordi- 
nary county purposes, and not under any 
special act, law, or contract requiring the 
levy of a tax to pay them, they fall within 
the provision of the constitution, and a five- 
mill tax, and no more, may be levied to pay 
them. And but for this provision in the con- 
stitution, it is doubtful what remedy, if any, 
the holders of these warrants would have 
had to enforce their payment, U. S. v. 
Ouachita Co. Ot. [Case No. 14,876], April 
term, 1876. 

If the county court of Jefferson county, or 



of any other county in this district to whom 
peremptory writs of mandamus may issue 
in this class of cases, entertains any doubt 
as to whether the supreme court of the Unit- 
ed States will adhere to its many well-con- 
sidered judgments, declaring the duty of this 
court, and of county courts as well, in this 
class of cases, there is a ready means of 
settling that doubt. The act of congress 
gives the county the right to appeal from the 
judgment of this court awarding the peremp- 
tory writ, to the supreme court of the United 
States; and if the required steps for that 
purpose are taken within sixty days after 
the rendition of the judgment awarding the 
writ, all proceedings under the writ are stay- 
ed until the determination of the cause in 
that court. 

That is tht only tribunal that can review 
the judgment of this court; it cannot be re- 
viewed, nor the process upon it enjoined or 
otherwise obstnicted or impeded, by the or- 
ders or process of any other court. Riggs 
V. Johnson Co., 6 Wall. [73 U. S.] 166; Weber 
V. Lee Co., Id. 211; U. S. v. Keokuk, Id. 614? 
Supervisors v. Durant, 9 Wail. [76 U. S.] 
415; Mayor v. Lord, Id. 409; Amy v. Su- 
pervisors, 11 Wall. [78 U. S.] 136; ' Ex parte 
Holman, 28 Iowa, 88; Vance v. City of 
Little Rock, 30 Ark. 452, 453; Brooks v. 
City V. Memphis [Case No. 1,954]; U. S. v. 
Silverman [Id. 16,288]. 

The power of this court to enforce its judg- 
ments, in this class of cases, according to the 
terms of the contract and in the mode au- 
thorized by the laws of the state, is not an 
open question. It would be an anomaly in 
the judicial system of any government to 
invest its courts with jurisdiction to hear 
causes and render judgmenl!s, and yet deny 
to them the power to execute and enforce 
their judgments. Argument upon this ques- 
tion in this and all other courts was long 
since foreclosed by the unanimous judgment 
of the supreme court of the United States. 
Knox Co. V. Aspinwall, 24 How. [65 U. S.] 
377. 

And the doctrine established in the case 
last cited— that the circuit courts of the Unit- 
ed States have the power, and that it is their 
duty, to issue this writ, in this class of 
cases, to the proper ofBcers of counties, 
cities, and towns, to compel the levy of a 
tax, and to enforce obedience thereto — has 
been reaffirmed by that court in a long line 
of cases, coming down to a late date. Su- 
pervisors V. U. S., 4 WaU. [71 U. S.] 435; 
Von Hoffman v. City of Quincy, Id. 535; City 
of Galena v. Amy, 5 Wall. [72 U. S.] 705; 
Riggs V. Johnson Co., 6 Wall. [73 U. S.] 166; 
Weber v. Lee Co., Id. 310; Walkley v. City 
of Muscatine, Id. 481; U. S. v. Keokuk, Id. 
514, 518; Benbow v. Iowa City, 7 Wall. [74 
U. S.] 313; Butz V City of Muscatine, 8 
Wall. [75 U. S.] 575, Mayor v. Lord, 9 Wall. 
[76 U. S.] 409; Heine v. Levee Commission- 
ers, 19 Wall. [86 U. S.] 655; Board of Liqui- 
dation V. McComb, 92 U. S. 531. 
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It is apparent that some of the counties in 
this district, under authority of acts of the 
legislature, have issued honds to fund pre- 
vious indebtedness, to aid in the consti-uc- 
tion of railroads, and to build court-houses 
and jails, to an amount -beyond their pres- 
ent abilily to pay, without the imposition of 
a tax too excessive to be borne by any one 
community, and the imposition of which 
would lead to general delinquency in the pay- 
ment of taxes. It would seem to be for the 
interest of the creditors and counties alike, 
in such cases, by negotiation to reduce the 
volume of indebtedness within a limit the 
counties are able to pay, and for the counties 
thereafter to pay the interest without the ad- 
dition of costs. Especially would this be a 
just measure in the case of those counties 
that received little or no consideration for 
their bonds, by reason of the improvident ac- 
tion on the part of their oflBlcers and the 
fraudulent action of the parties to whom the 
bonds were originally issued. But this is a 
matter which addresses itself to the coun- 
ties and their creditors, and over which this 
court has no control, and which cannot be 
effected through its agency. 

This court is powerless, in this class of 
cases, to relieve against the results of bad 
laws and the folly of the people in voting, 
and their officers in issuing, bonds under 
such laws. In answer to an appeal similar 
to appeals that have^been made to this court 
in this class of cases, the supreme court of 
the United States said: "The counsel for the 
plaintiflE in error has called our attention, 
with emphasis and eloquence, to the dimin- 
ished resources of the city and the dispro- 
portionate magnitude of its debt. Much as 
personally we may regret such a state of 
things, we can give no weight to considera- 
tions of this character, when placed in the 
scale as a counterpoise to the contract, the 
law, the legal rights of the creditor, and our 
duty to enforce them." City of Galena v. 
Amy, 5 Wall. [72 U. S.] 705. 

Popular opinion, for the time being, in par- 
ticular localities, however unanimous it may 
be, and from whatever cause arising, cannot 
in a court of justice be allowed to prevail 
against the constitution and legal rights of 
the humblest suitor. . Should this court yield 
to such influences, it would thereby only add 
additional costs to the already heavy bur- 
dens of these counties; for its error would 
meet with speedy correction in that court 
whose judgments in exposition of the rights 
of suitors under the constitution of the Unit- 
ed States are binding on all courts, and uni- 
form in their operation on all persons and in 
aU places within the jurisdiction of the Unit- 
ed States. And this coui*t would not long 
enjoy the esteem and confidence of the peo- 
ple of these very counties themselves if it 
should strilie down the constitution and the 
law to give them a temporary relief and gain 
their present applause. 

An order wUl be entered directing the per- 
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emptory writ of mandamus to issue in the" 
terms of the rule. This opinion is applicable 
to all cases of judgments rendered on bonds 
issued prior to the adoption of the present 
constitution, under acts requiring a levy of 
a sufficient tax to pay them. 

The clerk is directed to forward a certified 
copy of this opinion to the county courts of 
the several counties against whom peremp- 
tory writs may be awarded in similar cases. 
Ordered accordingly. 
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UNITED STATES v. JENKINS et al. 

[2 Law Rep. 146.] 

Circuit Court, S. D. New York. Aug. 3, 1838. 

Shipping — Natiosality op Vessei^—Whaling 
VorAGES. 

1. The ownership of a vessel determines her 
national ciiaracter, and this may be proved 
in the same manner as that of any other chattel. 

2. Vessels under a register, and not having a 
license, may be legally employed on a whahng 
voyage, and may come into American ports with- 
out subjecting themselves to the disadvantages 
or disabilities of foreign vessels. 

The defendants were indicted for an en- 
deavor to make a revolt on board the whaling 
ship Georgia, of New London, Captain J. P. 
Hall. She was regularly registered as an 
American vessel, but not licensed, and was on 
a fishing voyage in the South Atlantic Ocean, 
when the offence occurred. Evidence was 
adduced on the part of the prosecution which 
proved that the prisoners had refused to obey 
the captain's orders, and acted in such a way 
as to clearly come under the legal definition 
of attempting to make a revolt. 

Mr. Nash, for the prisoners, raised two ob- 
jections: First, that the United States dis- 
trict attorney must prove the American char- 
acter of the vessel, by the production of the 
custom-house papers. Secondly, that a reg- 
istered vessel was not authorised to engage 
in the fisheries, and therefore the defendants 
could not be charged with any offence com- 
mitted on board her. 

Dist. Atty. Butler contended that, accord- 
ing to the law of 1835, it was only necessary 
to show that the vessel was de facto an 
American vessel, owned by American citi- 
zens, claiming to be, and in fact being, an 
American vessel. And that, although de- 
prived of the privileges of American vessels,, 
according to our revenue laws, she must still 
be considered an American vessel according to- 
the law of 1835, whether she was de jure 6r 
not an American vessel. Secondly, that a reg- 
ister was sufficient for this purpose, and that 
it was not necessary, by the act of 1792 [1 
Stat. 287], to take out a license unless for the 
purpose of obtaining certain privileges and 
immunities, but that her not having done so- 
did not render h^ the less an American ves- 
sel, de facto if not de jure. 
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BETTS, District Judge (charging Jury). 
The defendants have put in only a general 
plea of not guilty, but they have also a right 
to avail themselves of anything which goes to 
show they, are not guilty. It is, therefore, 
not sufficient merely to prove their conduct 
criminal, in the abstract, but it must be also 
shown that the act which they have commit- 
ted is made criminal by law. 

The defendants now take the ground, that 
the duty, an alleged breach of which they 
are being tried for, was not obligatory on 
them, and that, therefore, this court lias no 
jurisdiction over them, and cannot take cog- 
nizance of their conduct, while they were on 
board that vessel. If this court were to act 
solely on its own impression, it could enter- 
tain no doubt or hesitation in relation to the 
■question. Because, ever since 17S9 and 1793, 
prosecutions of this sort have been frequently 
before this court, and it has always exer- 
cised jurisdiction over them, and the prison- 
-ers, if convicted, have been invariably pun- 
ished. The court would, therefore, feel itself 
fully warranted in adhering to that interpre- 
tation of the law, which it had heretofore 
given, if it had not been suspended by an ex- 
pose of a high character. It appears that, 
within the last two months, j£ question has 
Tieen raised at Rhode Island, whether men on 
board a whale ship, circumstanced as the- one 
now in question, are amenable to the laws of 
the United States for certain breaches of dis- 
cipline. .And that court decided that they 
are not. This court, however, entertains a 
<iifCerent opinion; but, in deference to the re- 
spected authority which has judged other- 
wise, we shall not now pass upon the question 
without further consideration, but put it in a 
shape in which it can be finally determined. 
And if it appears that this court has been 
so long in error, we shall of course alter our 
view of the law, but, if we consider ourselves 
right, we shall continue to entertain the same 
opinion, until it is corrected, not by a co- 
ordinate jurisdiction, highly as we respect it, 
iDUt by that' court which can alone overrule 
us, which is the supreme court of the United 
States. The court of Rhode Island and this 
court possess but the same authority, and nei- 
ther of them have power to lay down rules 
for the guidance of the other, except as ad- 
visory. We, however, look to the court of 
Rhode Island with great respect, and, if that 
court had been the first to lay down the rule 
in relation to this question, we would readily 
conclude to decide as that court has decided, 
until the court at Washington determined the 
matter. But this court has, for nearly forty 
years, decided difCerently, and it now be- 
comes a question whether this court have laid 
down the rule correctly, or that the more re- 
cent decision shall be adopted as the right 
one. The question then arises thus: The 
law says that if American seamen commit 
■certain acts they are subject to be prosecuted, 

c 



and other laws require certain preliminary 
conditions to be complied with, before vessels 
can possess certain privileges and advantages. 
And, if the rule laid down by the court of 
Rhode Island is correct, it may go no farther 
than this,— that all. vessels sailing with a reg- 
ister, must pay duties on oil and skins, like 
foreign vessels, and be liable to the incon- 
veniences and disadvantages of foreign ves- 
sels, and yet the seamen on board them be 
subject and amenable to the laws of the Unit- 
ed States. 

This court will now lay down its view of 
the law in such a broad and comprehensive 
way as wiU suffice to have the question final- 
ly determined. I lay it down as a rule of law, 
that persons are subject to criminal prosecu- 
tion for offences committed on board Amer- 
ican vessels, on the high seas, or in foreign 
ports, and that the ownership of the vessel 
determines her national character, within the 
interpretation of these laws, and that the 
ownership may be proved in the same man- 
ner as that of any other chattel, and that 
it is not necessary for the public prosecutor 
to produce any documentary evidence. Such 
has been the uniform course of decision in 
this circuit for years past, and the principle 
seems to be distinctly recognized. [U. S. v. 
The Pirates] 5 Wheat. [18 U. S.] 199. It is, 
therefore, sufficient to prove by parol evi- 
dence that the vessel was owned by Amer- 
ican citizens. Whatever effect the want of a 
license, and proceeding on a fishing voyage 
under a register, may have as to the privi- 
leges and advantages of the ship under our 
revenue laws, her being documented with the 
one or the other improperly, does not de- 
nationalize the vessel. She may be subject to 
duties and disabilities at the custom-house, 
a's if not documented at all, or as if she was 
a foreign vessel, but no act of eongi-ess takes 
away her intrinsic ehai-acter of American 
property. But the court will go farther, and 
say that vessels, under a register, and not 
having a license can be legally employed on 
a whaling voyage, and can come into Amer- 
ican ports without subjecting themselves to 
the disadvantages or disabilities of foreign 
vessels; and that these vessels which go to 
the South Atlantic^ Ocean, ought to be ad- 
mitted on fraying American tonnage duties, 
and no duties on the oil; and that the stat- 
ute which requires a license, refers to a dif- 
ferent sort of ti-ade. 

The jury, bearing in mind these proposi- 
tions, will now retire to consider the evi- 
dence, and determine on the guilt of the de- 
fendants. If the jury find them guilty, the 
court will suspend their sentence until the 
case is fully argued before the judges. 

The jury retired for a few minutes, and 
brought in a verdict of guilty against all the 
prisoners 

[The case was afterwards heard on motion in 
arrest of judgment. See Case No. 15,473a.] 
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Case ITo. 15,473a. 

UNITED STATES v. JENKINS et al. 

[1 N. Y. Leg. Obs. 344.] 

Circuit Court. S. D. New York. 1843. 

Arrest of Juhqment — Enrolment asd License 
OF Coasting Vessels. 
Where the crew of an American whaling ves- 
sel were convicted of an attempt to revolt on a 
whaling voyage to the South Seas, and it ap- 
peared on the trial that the vessel had not been 
enrolled and licensed under the act of congress 
of 1793 [1 Stat. 305], entitled "An act for an- 
roUing and licensing ships or vessels to be em- 
ployed in the coasting trade and fisheries, and 
for regulating the same," held, that the case did 
not come within the operation of the clruising 
act of 1835 [4 Stat. 776], that the prisoners were 
improperly convicted, and that they were enti- 
tled to an arrest of judgment. 

This was a motion in arrest of judgment. 
The prisoners, who were seamen, and part 
of the crew of the American ship Georgia, 
were indicted for endeavoring to make a re- 
volt while employed on a whaling voyage 
from New London, Connecticut, to the South 
Atlantic Ocean. The indictment contained 
several counts charging the commission of 
the several offences mentioned in the second 
section of the act of congress of 1835. They 
severally pleaded not guilty. 

On the trial of the case before his honor, 
Betts, District Judge, evidence was addu- 
ced to show that the ship Georgia was a 
whale ship belonging to the port of New 
London, Connecticut, where her owners re- 
sided; that the defendants belonged to the 
ship as a part of the crew; that the vessel 
sailed from New London, Oct. 27, 1838, to go 
on a whaling voyage to the South Georgia 
Islands, and elsewhere in the Southern At- 
lantic Ocean. The charges in, the indidtment 
were distinctly proved against all the defend- 
ants. Hall, the captain of the vessel, proved 
that the ship was an American vessel at the 
time of the shipping of the crew, and then 
was,, and still is, owned by citizens of the 
United States, residing in New London, and 
in its vicinity. This evidence was objected 
to by the defendants' counsel, on the ground 
that parol evidence could not be given of the 
ownership of a vessel, but that the bill of 
sale, or other document, must be produced 
to establish the ownership and national char- 
acter of the vessel. The evidence was re- 
ceived, but the objection was reserved for 
the future opinion of the court It also ap- 
peared, in the progress of the trial, that the 
vessel had not been enrolled and licensed 
under the act of congress, approved on the 
eighteenth day of February, one thousand 
seven hundred afid ninety-three, entitled, "An 
act for enrolling and licensing ships or ves- 
sels to be employed in the coasting trade, 
and fisheries, and for regulating the same," 
to carry on the whale fishery, but had been 
registered under the act of congress approv- 
ed on the thirty-first day of December, one 
thousand seven hundred and ninety-two, en- 
titled, "An act concerning the registering and 
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recording of ships or vessels," and had pro- 
ceeded on her voyage, and made the same, 
and returned to her original port without any 
such license. The register of the vessel was 
kept on board during her voyage, and on her 
arrival at New London was deposited with 
the collector at that port. 

The defendants' counsel, on this state of 
the case, asked the court to charge the jury 
that the voyage carried on in this vessel, 
without an enrollment and license, according 
to the acts of congress of the eighteenth of 
February, one thousand seven hundred and 
ninety-three, was an illegal voyage, and the 
vessel could not be deemed an American 
vessel, that the crew were not bound to go 
on a voyage, and could not be legally guilty 
of endeavoring to make a revolt on board 
of this vessel, under the act of congress of 
one thousand eight hundred and thirty-five, 
upon which they stand indicted. 

The learned judge charged the jury that 
the prisoners, composing a part of the crew 
of the Georgia on the above-mentioned whal- 
ing voyage, were in a condition to be guilty 
of the offence charged in the indictment. 
That it-was not necessary for the ship Geor- 
gia to have been enrolled and licensed for 
the whaling voyage above mentioned, under 
the act of one thousand seven hundred and 
ninety-three, but that when she had sailed 
on the voyage with her register, she was an 
American vessel, "within the meaning of the 
act of congress under which the defendants 
were indicted- That it never was intended 
by any act of congress that whale ships, sailing- 
under a register merely, but not enrolled and 
licensed, should entirely lose their American 
character, although it was possible that such 
vessels might -be liable to pay foreign du- 
ties upon entering our ports. As this latter 
point was not involved in the present case, 
it was not necessary to decide it; in every 
other respect, said the learned judge, the 
voyage wa,s a legal one: that this vessel 
was an American vessel In the sense requir- 
ed by the act upon which the prisoners were 
indicted. If therefore the jury believed from 
the evidence, that the defendants had com- 
mitted the acts charged in the indictment, 
they ought to find them guilty. But in or- 
der to afford opportunity for a more delib- 
erate examination of the acts of congress,, 
it wis recommended by his honor, and as- 
sented to by the district attorney, and the 
counsel for the defendants, that if the ver- 
dict should be for the United States, that it 
should be subject to the opinion of the court 
on the questions of law above stated. The 
jury brought in a verdict of guilty against 
all the defendants. [Case No. 15,473.] 

A. Nash now moved in arrest of judgment. 
The learned counsel cited the act of con- 
gress of 1789 [1 Stat. 55], and also the act 
of 1793, and Weston v. Penniman [Case No. 
17,455], and contended that inasmuch as the 
act of congress requires vessels to be regis- 
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tered for the foreign trade, and licensed for 
tlie coasting trade, that without these pre- 
requisites the vessel must be deemed in law 
an alien and a foreign vessel, and is not in- 
cluded within the crimes act of 1835, § 2; 
that the provisions of the statute, not hav- 
ing therefore been complied with, the pris- 
oners were improperly convicted. "With ref- 
erence to the character of the vessel, the 
learned counsel observed that a penalty be- 
ing imposed by the act of congress upon a 
person who sailed a vessel without a reg- 
ister or license, the person who held the ves- 
sel, or was in possession of it, was holding 
it contrary to law, and could not claim the 
protection of the act of congress passed for 
the protection of owners and officers sailing 
as an American ship or vessel on the high 
seas. That the contract in this case for hir- 
ing the men to go the voyage contrary to the 
acts of congress was tainted, and not bind- 
ing in law, and unless the legal relationship 
of master and seamen existed, and such a re- 
lationship only could be recognized in law, 
the defendants could not be deemed guilty 
under the act of congress. Hunt v. Knicker- 
backer, 5 Johns. 327. The same principle is 
recognized in De Grot v. Van Duzer, 20 
Wend. 390. Wherever a contract is made in 
contravention of a statute, or contrary to the 
policy of the law, the same is void. Wheel- 
er V. Russell, 17 Mass. 258. So 10 Bam, & 
0. 446; Sharpe v. Teese,-4 Halst. [9 N. J. 
Law] 352; Chit Ctont. 334; Bartlett v. Vinor, 
Oarth. 252; Bluxland, Code Nap. 444. Con- 
tracts are void which are opposed to the na- 
tional policy and institutions. 

B. F. Butler, for the United States, contra. 
The act of congress was directory, and al- 
though the owner or the master of a vessel 
might be liable to incur a penalty or suit for 
not obtaining a registry or an enrolment and 
license for a vessel, pursuant to the adt of 
congress, and although a suit mi^ht be main- 
tained against such master and owner by the 
government of the United States, yet it 
would not affect the crew who had regularly 
shipped in the ordinary manner to go upon a 
lawful voyage. The crimes act of 1835 did 
not except the crews of such vessels out of 
the penalties of that act. U. S. v. The Pi- 
rates, 5 Wheat. [18 U. S.] 185. Mr. Justice 
Johnson, of the supreme court of the United 
States, decided that on an indictment for pi- 
racy, the national character of a merchant 
vessel of the United States might be proved 
without evidence of a certificate of registry. 
That the national character of the vessel 
was circumstantial to the crime. He likened 
the case of a man on board of an American 
vessel on the high seas taking and carrying 
away with an intent to steal or purloin the 
goods of another. In such a case, the ques- 
tion whether the vessel was enrolled or li- 
censed pursuant to the act of congress could 
not be discussed in an indictment for the 
offence of stealing upon the high seas. 



THOaiPSON, Circuit Justice. In the First 
circuit in the case of U. S. v. Rogers [Case 
No. 16,189], Judge Story decided that seamen 
then under an indictment for an endeavor to 
revolt, who had shipped on board of an 
American vessel for a voyage on the high 
seas, and the vessel had sailed without a 
register or enrolment and license pursuant to 
the act of congress 1793, could not be con- 
victed; that the case did not come within 
the crimes act of 1835; and that the crew 
were entitled to their discharge. This ves- 
sel was the brig Troy, belonging to Bristol, 
Rhode Island, the crew of which were indict- 
ed in June, 1838, for an endeavor to commit 
a revolt. The decision of Mr. Justice Story 
is in full force and effect in the Eastern cir- 
cuit, and one cardinal principle pervades the 
law of the United States courts, viz. that the 
same should be uniform in the different cir- 
cuits, and until that decision is reversed, I 
shall hold the law as expounded thereon to be 
the law of this circuit. The judgment there- 
fore must be arrested. Judgment arrested. 



Case No- 15,474. 

UNITED STATES v. JENNEGEN. 

[4 Cranch, C. O. 118.] i 

Circuit Court, District of Columbia, Dec. Term, 
1830. 

BiGAJiT IN District of Columbia — MAUTtiND 
Statutes — Evidesob — Punishment. 

1. The statute of bigamy (1 Jae. I. c. 11) was 
espressly enacted and declared to be in full force 
to all intents and purposes in Maryland, by the 
act of 1706 (chapter 8); and by the bill of rights 
of that state, and the act of congress of Feb- 
ruary 27, 1801 [2 Stat, 103], became the law of 
the county of Washington. 

2. Qusere, wliether, in a prosecution for bigamy, 
evidence of a marriage de facto is evidence of 
a marriage de jure? 

3. On a conviction for bigamy, the court may 
dispense with the burning in the hand. 

Indictment for bigamy, imder the Mary- 
land act of 1706, c 8, which enacted and de- 
clared the British statute of 1 Jae. I. c. 11, 
against bigamy, to be in force in the then 
province of Maryland. 

Mr. Swann, U. S. Atty., offered parol evi- 
dence, (the testimony of the mother of the 
first wife,) that the prisoner was married to 
her daughter (Elizabeth Hunt) in Philadel- 
phia by a minister of the Methodist Church; 
and cited Arehb. 358; 1 Hale, P. O. 692; and 
Rex V. Inhabitants of Brampton, 10 East, 
282; Morris v. Miller, 1 W. BL 632; Id., 4 
Burrows, 2057, 

Mr. Coxe, contra, contended that it must 
be proved to be a legal marriage according 
to the laws of Pennsylvania. That the Unit- 
ed States must first show what the law of 
Pennsylvania is; and then a marriage ac- 
cording to that law. He also contended that 
it was not competent to the legislature or 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Maryland to enact a foreign law; and that 
the statute of 1 Jac. I. c. 11, -was not in force 
in Maryland on the 27th of February, 1801, 
and was not one of the laws which, hy the 
act of congress of that date, continued in 
force in the county of Washington (2 Stat. 
103). Upon the first point he cited 1 Hawk; 
P. C. c. 32, § 10; 26 Geo. II. c. 33, § 14; 
Uderton v. Uderton, 2 H. Bl. 145, 158; 
Archb. 87. 

Mr. Swann. It is only necessary to prove 
a marriage de facto, by showing a contract, 
a solemnization by a person appearing to be 
a clergyman, and cohabitation. 6 Bin. 408. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) permitted the mother of the first 
wife to testify that the prisoner was married 
to her daughter, Eliza Hunt, on the 17th of 
March, 1827, by a minister of the gospel, in 
Philadelphia, at the house of the witness's 
husband, No. 165 South street, by Mr. Prettj'- 
man, a Methodist preacher; and that the 
prisoner and her said daughter from that 
time cohabited as man and wife. 

The second marriage, namely, to Sarah 
Ledberg, was proved by another witness. 

THE COURT, at the pi-ayer of Mr. Coxe, 
the prisoner's counsel, instructed the jury, 
that it was incumbent upon the United States 
to prove to their satisfaction, that the mar- 
riage in Pennsylvania was a valid marriage 
according to the laws of Pennsylvania; but 
refused to instruct them that there was no 
evidence of the law of Pennsylvania; the 
court being of opinion that proof of a mar- 
riage de facto was prima facie evidence of 
a marriage de jure. 

THE COURT said they would consider the 
question whether the statute of James was 
in force by virtue of the Maryland act of 
April, 1706, c. 8, upon a motion in arrest of 
judgment; and also the correctness of their 
opinion upon the evidence, in a motion for a 
new trial. 

Upon the motion for a new trial because 
the evidence of the first marriage was insuf- 
ficient, Mr. Cose, for the prisoijier, cited Dal- 
lymple v. Dalrymple, 2 Hagg. Ecc. 54, 58, 60; 
Scrimshire v. Scrimshire, Id, 395; Middle- 
ton V. Janverin, Id. 437, 447. 

Upon the motion in aiTest of judgment, he 
contended that if the statute of James, "and 
every article, clause, matter, and thing in the 
said act contained," is to be "in fuE force to 
all intents and purjwses," then it is in force 
in England and Wales only; to which places 
its operation is expressly limited by the act 
itself* He also contended that the legisla- 
ture of Maryland, in the year 1706, was not 
competent to enact a statute by reference to 
a foreign law. 

Mr. Swann waived his right to reply, and 
submitted the case to the court, * 

ORANCH, Chief Judge. The ground of the 
motion in arrest of judgment was, that the 
statute of James was not in force in Mary- 
land on the 27th of February, 1801, when 
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the laws of Maryland were adopted by con- 
gress as the laws of this county. By the 
act of Maryland, 1706, c 8, it is enacted, 
"That the act of parliament made at," &c., 
"in the first year," &c., "of our sovereign 
lord. King James the First," entitled "An act 
to restrain all persons from marriage until 
their former wives and former husbands be 
dead," "and every article, clause, matter, and 
thing in the said act contained, shall be and 
are In full force, to all intents and purposes, 
within this province." It was objected by the 
counsel of the prisoner, that it was not com- 
petent for the legislature to enact a statute 
by reference to a foreign law. That if the 
act of Maryland of 1706, e. 8, be taken strict- 
ly and literally, "and every article, clause, 
matter, and thing In the said act contained," 
is to be in force in Maryland, then the legis- 
lature of Maryland has enacted, "that if any 
person or persons within his majesty's do- 
minions of England and Wales, being mar- 
ried," &c.; so that the statute stlU applies 
only to persons-in England and Wales. But 
such could not have been the intention of the 
legislature of Maryland. Their meaning ev- 
idently was that the act should be, and ac- 
tually was in force in Maryland, In the same 
manner and to the same extent, as it was in 
force in England and Wales. The words, 
"are in full force," Imply a recognition of the 
already existing validity of ttie statute of 
James, in Maryland; and such was the fact; 
for there had been prosecutions in Maiy- 
land, under that statute, as early as 1682. 
See Kilty's Report to the Legislature, p. 170. 
So that, whether it was expressly reenacted 
by the Maryland -act of 1708, or was one of 
those English or British statutes which had 
been "introduced, used, and practised by the 
courts of law or equity," in Maryland, before 
the Revolution, it became the law of Mary- 
land, under the 3d section of the bill of 
rights. There can be no doubt, therefore, 
that the statute of 1 Jac. I. c. 11, was in 
force in Maryland on the 27th of Februai-y, 
1801, and by the act of congress of that date 
(2 Stat L03) became part of the law of this 
county. The motion for a new trial was be- 
cause no evidence was given of the law of 
Pennsylvania, to show that the first mar- 
riage was conformable to the requisitions of 
that law. The cases cited by the counsel of 
the prisoner, upon this point, seem decisive 
that the foreign law must be proved, and 
that the foreign marriage cannot be presum- 
ed, prima facie, to be valid unless the foreign 
law- be given in evidence, I think, therefore, 
that a new trial ought to be granted. 

MORSELL, Circuit Judge, concurred In this 
opinion, as to the motion in arrest of judg- 
ment, but not as to the motion for a new 
trial. (THRUSTON, Circuit Judge, absent) 

In this state of the case, the prisoner, hav- 
ing been in gaol nfearly or quite a year, with- 
drew his motion for a new trial, and the 



U. S. V. JENNISON (Case No. 15,475) 



[26 Fed. Cas. page 608] 



court, in consideration of his long imprison- 
ment, sentenced him to seven days' further 
imprisonment, and dispensed with the bui-n- 
ing in the hand. 



Case ]Sro. 15,475. 

UNITED STATES v. JENNISON. 

LI McCrary, 226.] i 

Circuit Court, D. Kansas. June, 1874. 

Pbaudulent Claims against the United States 
— Act op March 2, 1863, Cokstrded. 

The act of March 2, 1863 (12 Stat. 696, §§ 1-3), 
for the pnnisluQent of frauds upon the govern- 
ment by conspiring to obtain the payment or al- 
lowance of false claims against it, and by mak- 
ing false affidavits, etc., in support of such 
claims, construed and applied. 

The defendant [Charles R. Jennison] was 
indicted under the act of congress of March 
2, 1863 (12 Stat, 696), for attempting to de- 
fraud the United States of the sum of $52,- 
843.64. The indictment in one of the counts 
charged the defendant with conspiring with 
one Elias K. Moss for that purpose. The 
defendant was in command of the Seventh 
Kansas regiment, in 1861. The afiadavit on 
which , the indictment was founded is as 
follows: 

"State of Kansas, County of Leavenworth, 
ss. I hereby certify that on this 16th day 
of November, 1871, before me, the subscrib- 
er, personally appeared C. B. Jennison, late 
colonel in the war for the suppression of 
the Rebellion, and now a citizen of the 
county of Leavenworth, state of Kansas, 
whp, being duly sworn, makes oath that he 
is the identical Colonel C. R, Jennison who 
commanded troops in the Union army dur- 
ing the Rebellion. That while colonel com- 
manding, he was, by order dated October, 
1861, and signed by Maj. Gen. Hunter, or- 
dered to move his command to Kansas 
City, Mo., and there relieve Gen. Sturgis, who 
was ordered with his command to join Gen. 
Fremont, Sturgis' command being a part of 
Fremont's command. Gen. Sturgis was or- 
dered to take all supplies, both quarter- 
master and commissaiy, with him to B're- 
mont; that when his (Jennison's) command 
reached Kansas City, he was compelled to 
subsist there, both as to quartermaster and 
commissary stores, upon the country. He 
ordered his command as a matter of neces- 
sity to move on .the city of Independence, 
county of Jackson, state of Missouri, and 
there to procure supplies; that he did move 
with his command to thie said city of Inde- 
pendence, reaching there the fouiteenth day 
of November; that he collected the citizens 
into the public square of said city of Inde- 
pendence, and there ordered the quarter- 
master goods in a hardware store in said 
city to be taken and carried away for the 
use of the army; that he has since learned 

1 [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here rei^inted by permission,] 



and now knows that said hardware store 
belonged to Elias Kendall Moss, at that 
time of Independence, and that said goods 
consisted principally of such articles as 
were used in the quartermaster's depart- 
ment of the U. S. army; and he further 
states that the goods taken from said Moss 
at that time by his (Jennison's) command 
and by his order, were fully of the value 
stated by said Moss in the accoimt present- 
ed by him agauist the United States, to the 
best of his knowledge and belief, " to wit; 
$52,843.64. He also states that in that com- 
mimlty, as in all others, many articles were 
taken that were not strictly in accordance 
with government custom; thereby many in- 
nocent parties have suffered without the 
knowledge of the commanding officer. The 
q.uartermaster goods of the stock of hard- 
ware taken from the said Moss were used by 
and for the benefit of the army that coTiId 
be used, and those things that were deemed 
unnecessary were sold, and the proceeds 
turned over to the government, as will ap- 
pear by the records under his administra- 
tion. Finally, he states the goods in the 
foregoing account were taken as a matter 
of necessity for the benefit of the United 
States, and were actually used and became 
the property of the United States. He fur- 
ther states that he has no interest in the 
prosecution of this claim, either direct or 
indirect. [Signed] C. R. Jennison, Wit- 
ness: Julius Haug. 

"Sworn to and subscribed before me this 
16th day of November, A. D. 1871, and I 
hereby certify that the affiant is respecta- 
ble and entitled to credit, [Signed] Julius 
Haug, Clerk of the District Court in and 
for Leavenworth County, Kansas," 

The indictment alleges that the material 
statements in this affidavit were false, and 
known to be so by the defendant when he 
made them. The evidence produced by the 
goveriiment tended to show that in Novem- 
ber, 1861, Jennison's command took posses- 
sion of — or, in the language of a witness, 
"jayhawked"— Moss' store at Independence, 
Missouri, and carried away every article 
in it, the value of which, however, the pros- 
ecution claimed did not exceed $5,000 or 
$10,000, and that none of the goods were 
taken for or went to the use of the govern- 
ment. There was some counter evidence 
on these points. The specific nature of the 
charges hi the indictment and the state of 
the case made by the testimony appear in 
the charge of the court. 

George R, Peek, Dist, Atty., for the Unit- 
ed States. 

T, P. Fenlon, J. B, Stewart, and E. Still- 
ings, for defendant. 

MILLER, Circuit Justice (charging jury, 
orally). This trial, through which you 
have patiently sat for the last twenty-four 
hours, is no doubt considered by the gov- 
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emment and by the defendant, as one of 
very considerable importance, and it is im- 
portant to both parties. I shall endeavor, 
therefore, to lay down the principles of 
law that are applicable to the case as clear- 
ly as I can, so as to enable you to come to 
a just conclusion. 

The charge, or charges,— for there are 
four counts in the indictment,— may be di- 
vided substantially into two charges, as 
they are described in the statute upon 
which the indictment is founded. The first 
of these which I will mention, though not 
the first in order, is the charge of conspir- 
acy. The language of the statute on that 
subject is: "Any person who shall enter into 
an agreement, combination or conspiracy to 
cheat and defraud the government of the 
United States, or any department or officer 
thereof, by obtaining^ or assisting to obtain 
the payment or allowance of any false or 
fraudulent claim, shall be" [12 Stat. 697J 
subjected to a certain punishment. That is 
the language of the act defining conspiracy. 
And it requires a combination or agree- 
ment between two persons, for the purpose 
of cheating and defrauding the United 
States in procuring the payment of a false 
claim. The alleged false claim here is the 
one set up by Mr. Moss. The charge is 
that the defendant, Col. Jennison, and Mr. 
Moss, entered into a combination for the 
purpose of cheating the United States, by im- 
posing this false claim upon it. In order 
to convict the defendant on that charge, it 
is indispensably necessary that you should 
be convinced by the testimony that there 
was such a combination or agreement be- 
tween these two parties. The question 
whether the defendant aided or intended to 
aid in imposing a false claim on the govern- 
ment, is another question, and different 
from conspiracy. He may have intended 
to aid it without entering into a conspiracy. 
There must have been a combination, an 
agreement, an understanding between tliem 
that there was a claim to be presented, that 
it was a false claim, and that they com- 
bined, united for the purpose of imposing 
it on the government, and' thus cheating 
and defrauding it I thint I can take the 
liberty of saying to you, that, in the ab- 
sence of any testimony whatever that Jen- 
nison ever in his life saw Mr. Moss, and. 
there being no claim that those two men 
ever met, or even exchanged correspondence 
in writing, never even knew each other per- 
sonally, I think I may say to you that you 
may dismiss the charge of conspiracy from 
your consideration. There is not sufficient 
evidence to sustain the charge of conspir- 
acy 

Then there remains the other charge,— the 
one made, here,— which is described in the 
following language in the statute: "Any per- 
son who shall, for the purpose of obtaining or 
aiding in obtaining the approval or payment 
of any such (false) claim, make, use or cause 
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to be made or used, any false bill, receipt, 
voucher, entry, roll, account, claim, state- 
ment, certificate, affidavit or deposition"— 
which is the offense charged here — "knowing 
the same to contain any false or fraudulent 
statement or entry, or who shall make or pro- 
cure to be made, or knowingly advise the 
making of any false oath to any fact, state- 
ment or cei-tifieate, voucher or entry, for the 
purpose of obtaining or of aiding to obtain 
any approval or payment of any claim against 
the United States, or any department or offi- 
cer thereof" [12 Stat. 696], shall be punished, 
etc. This is the language of the statute, and 
is what has to be established to your satis- 
faction as having been done by Col. Jennison, 
in order to convict him. The charge here, 
divesting it of all other matters, is that the 
defendant made a false affidavit in support 
and in aid of a false claim of Mr. Moss against 
the government of the United States. Now, 
I instruct you that it is necessary that the 
claim itself should be a false claim; in the 
next place, that the defendant should have 
made an affidavit; and in the next place, in 
that affidavit he should have stated facts 
which were not true; and in the next place, 
he should have known that they were not 
true; and he should have stated them with 
the intent of aiding Mr. M. in cheating and 
defrauding the government These elements 
are necessary for a conviction. 

I perhaps might stop here, as that is the 
law, and about all the law of this case, but I 
think it proper myself to take some notice of 
what has been shown in the case. You have, 
all seen the claim, which is satisfactorily 
shown to have been presented by Mr. Moss 
against the United States, and the affidavit of 
the defendant has been read, and his state- 
ments been commented upon, and are familiar 
to you. 

The main reliance of the government to con- 
vict the defendant is upon the supposed false 
statement as to the amount or value of the 
loss sustained by Mr. Moss in consequence of 
what might be called the raid of the 14th of 
November, 1861; and second, in the false- 
hood of 'the allegation made, that the goods 
were taken for the uses and purposes of the 
army of the United States, and if they were 
not used, a large part or the whole of them 
were sold, and, to use a modern phrase, the 
money covered into the treasury. , That is 
the substance of what Jennison swears to in 
that matter. As regards the value of these 
goods, the testimony is very inconclusive in 
every respect. There is no pretense of testi- 
fying to the value of the whole or any part of 
the goods. There is no pretense of producing 
any exhibits or invoices or written statements 
of the actual value of the goods at any time, 
either just before or just after, or any number 
of years before or after they were taken. The 
United States has relied wholly on the evi- 
dence of one or two men who claim to have 
been familiar with the goods in the store and 
with the size of the store. That is the class 
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of evidence -wJiich I have permitted to go to 
you, and which I remarked at the time, was 
to be considered for what it was worth. It is 
very sure that no man going to a store and 
looking at the goods in it, unless he malies 
some very accurate calculations or close ex- 
aminations, can give a certain judgment as 
to the value of the goods. Nevertheless, in- 
asmuch as that is the best the government has 
been able to produce, it goes to you for what 
it is worth. The discrepancy between the 
witnesses and the amount sworn to by Col. 
Jennison is very large. It is for you to con- 
sider how much nearer correct they are than 
Jennison, and also what opportunities Jenni- 
son had to know. It is further proper to say 
that one of the witnesses for the government 
stated, on looking at Moss' bill, that the prices 
put down there were not exorbitant prices. 
The prices claimed by Moss, their own wit- 
ness stated to be fair prices. So I th'lnk you 
can hardly charge to Jennison an error or 
mistake as to the amount or value of the 
goods, as far as concerns the prices, if the 
schedule shown is correct. But if he is mis- 
taken at all—if he made a false statement at 
all— to use the language of the indictment, it 
is probable its falsity consisted in the quantity 
of the goods. I leave it for you to say wheth- 
er the defendant intended to commit a crime, 
the punishment for which might be a term of 
yeaj^s in the penitentiary. . It is for you to 
consider all the circumstances under which he 
might have made an honest mistake. It does 
not appear that he was ever inside of the 
store. We have had the testimony of wit- 
' nesses who were there. Col. Anthony was 
there, and other witnesses were there, but no 
man says that Jennison was in the store at 
that time, or at any other time; therefore he 
is not chargeable with a knowledge of the 
quantity of the goods from a personal inspec- 
tion of them. You should consider that the 
witnesses testify ten years after the transac- 
tion occurred, and that it occurred under cir- 
cumstances likely to confuse a man, if he 
were looking at the goods, and it is for you 
to say whether Jennison made a false state- 
ment in regard to the value of those goods. 

The other branch of the case is the one I ap- 
prehend you will have difficulty over, if you 
have any difficulty at all, and that is, he is 
charged, and the affidavit does say, that he 
took those goods for the use and benefit of 
his own regiment; though he says in the affi- 
davit that many of them were misapplied and 
appropriated without his knowledge to wrong- 
ful pui-poses. He says what were not used 
by the troops were sold by him and the pro- 
ceeds turned over to some quartermaster. In 
regard to that he has offered no proof what- 
ever. The other side has offered some cir- 
cumstantial testimony to show that that is 
probably not true. They have attempted to 
show, with what success I leave for you to 
say, that the troops were not in need of goods 
of the kind in that store. They have attempt- 
ed to show that those goods could not have 



been carried away. They have attempted to 
show that he could not have sold those arti- 
cles, and the proceeds put in the treasury, be- 
cause Col. Anthony states if any such thing 
had occurred he must have known it. On the 
other hand, it is to be observed that while the 
witnesses say only one wagon— and one says 
only an ambulance— was there, the testimony 
shows that five or six came away. What 
amount of those goods could have been moved 
in the wagons? Were any of the goods ap- 
plied to the service and use of the regiment? 
And did he, as he claims, sell any of them 
after, though irregularly, without taking a 
voucher, and deposit the money in some place 
that he thought was the proper place? That 
is for you to say. It is your duty to deter- 
mine whether he made a false statement un- 
der oath, knowing it to be untrue, and wheth- 
er he made it with a willful purpose of cheat- 
ing the government, if he has made a state- 
ment and sworn to it, not corruptly, but with- 
out much thought or investigation, and hav- 
ing some circumstances on which to liase it, 
you will not be hard with him. But if you 
believe he had a corrupt purpose,— had an in- 
tention to aid in defrauding the government, — 
if he swore to what was false and knew It to 
be false, you will find him guilty. 

The jury, after being out a few minutes, re- 
turned a verdict of "Not guilty." 



Case No. 15,476. 

L-NITISD STATES v. JENTHER. 

[13 Blatchf. 335.] i 

Circuit Court, S. D. New York. April 29, 1876. 

Offences under Postal Laws — Embezzlement 

of letteit—sufficiencr of indictment 

— Vauiance — New Thial. 

3. Under section 5467 of the Revised Stat- 
utes, an indictment against a letter-carrier for 
embezzling a letter entrusted to liiui as a carrier, 
to be carried and delivered liy him, is noL defec- 
tive, although it does not aver that the letter had 
not been delivered to the party to whom it was 
directed. 

[Cited in U S. v. Lacher, 134 U. S. 632, 10 
Sup. Ct. 628.] 

2. Tliat section creates, first, offences apper- 
taining to letters, and, next, offences appertain- 
ing to the contents of letters, and then contains 
this proviso: "and provided the same shall not 
have been delivered to the party to whom it is 
directed." Semble, that such proviso does not 
apply to the first class of offences. If, however, 
it does, it is for the accused to prove the deliv- 
ery, as a defence. 

3. An indictment under said section described 
the letter embezzled thus: "A letter enclosed in 
an envelope, addressed and directed as follows, 
that is to say. to ]\t D.. No. 122 W. 26 St.. a 
more particular description of the manner in 
which said envelooe was directed being to the 
jurors unknown, said envelope having been de- 
stroyed:" Held, that it was competent to give 
evidence relating to a letter contained in an en- 
velope directed "M. D., No. 122 W. 26 Street," 
the word "to" and the abbreviation "St." not 
being on the epvelope, the variances not being 
material. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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a 4, On a motion by the defendant for a new 
trial on an indictment, on the ground IJiat the 
■evidence failed to sustain a particular allegation 
in the indictment, it ought to appear that the 
■objection was made at the trial in a manner 
:sufficientiy formal to attract attention. 

[This was an indictment against Albert K. 
Jenther upon the charge of embezzling a let- 
ter intrusted to him as a letter carrier. The 
case is now heard on motions in arrest of 
judgment and for a new trial.] 

Benjamin B. Foster, Asst. U- S. Dist. Atty. 

Ambrose H. Purdy, for defendant. 

BENEDICT, District Judge. The accused 
was indicted under section 54:67 of the Re- 
-vised Statutes, charged with embezzling a let- 
ter entrusted to him as a carrier, to be car- 
ried and delivered by him. Having been 
found guilty, he now moves in arrest of the 
judgment, and also for a new trial. The 
main ground of the motion in arrest of the 
Judgment is, that the indictment is defective, 
in that it contains no averment that the let- 
ter had not been delivered to the party to 
-whom it was directed, it being supposed that 
the statute makes it necessary for the prose- 
-cution to aver and prove such negative fact. 
The section under which the indictment is 
framed is devoted to the creation of two 
lands of offences— one appertaining to letters, 
the other to the contents of letters. In cre- 
ating the ofieence of embezzling letters, the 
statute describes the subject of the offence 
^s a letter intended to be conveyed by mail, 
or to be carried or delivered by a mail car- 
rier, mail messenger, route agent, letter car- 
Tier, or other person employed in a depart- 
ment of the postal , service, or forwarded 
through or delivered from any post office, 
■and which shall contain an article of value. 
'This portion of the section is, to all appear- 
■ance, complete, and there is nothing in it to 
indicate that it does not state all the in- 
•gredients of the offences intended to be cre- 
ated thereby. 

The statute then passes to another subject, 
-namely, the contents of letters, and creates 
■certain offences in respect thereto. In this 
part of the statute occurs the proviso: "and 
provided the same shall not have been de- 
livered to the party to whom it is directed." 
If it be true that the proviso is intended to 
"be applicable to the off'ences created by the 
•first part of the section, as well as to those 
created by the part of the section to which it 
is appended, still it is not so connected with 
the description of the offences relating to let- 
ters as to compel its insertion in an indict- 
ment. The offence of embezzling a letter, as 
created by the statute, can be fully set forth 
without including the proviso, for, the pro- 
Tiso is not incorporated into that portion of 
the statute, but is separated from it by a pro- 
vision relating to a different subject-matter. 
The general rule is, that, if there be any de- 
scription in the negative, the afloirmation of 
which would be a defence, the proof of it lies 
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on the defendant, and it need not be stated. 
Rex v: Baxter, 5 Term R. '83. This rule is 
properly applied in the case of a letter car- 
rier charged with the embezzlement of a let- 
ter entrusted to him to be carried and deliv- 
ered. The deliveiy of the letter would be a 
defence, and the fact of delivery peculiarly 
within the knowledge of the person charged 
with such delivery. 

Moreover, this indictment charges an em- 
bezzlement by the letter carrier of a letter 
entrusted to him to be carried and delivered. 
The fair and plain implication" here is, that 
no delivery of the letter had been made. Up- 
on this ground, also, the indictment can be 
sustained. The motion in arrest of judgment 
must, therefore, be denied. 

The motion for a new trial raises a ques- 
tion of variance. The indictment describes 
the letter embezzled in the following man- 
ner: "a letter enclosed in an envelope, ad- 
dressed and directed as follows, that is to 
say, to IMary Dilsworth, No. 122 W. 26 St., 
New York City— a more particular description 
of the manner in which said envelope was 
directed being to the jurors unknown, said 
envelope having been destroyed." This de- 
scription is varied slightly in different counts 
of the indictment. The evidence to the ad- , 
mission of which objection is taken related to 
a letter contained in an envelope directed, 
"Mary Dilsworth, No. 122 W. 26 Street, New 
York City," the only variance being, that the 
word "to," placed before "Mary Dilsworth," 
in the indictment, was not upon the letter, 
and the abbreviation "St.," given in the in- 
dictment, was not upon the letter, but, in- 
stead, the word "Street" was written out in 
fnll. Neither of these variances is material. 
The sense is the same. No word is changed, 
nor any y^ovd important to the sense omitted. 
Besides, the indictment states that the en- 
velope is lost, and that such loss prevents a 
more particular description of the manner 
in which the letter was addressed; and, al- 
though the phraseology adopted in this par- 
ticular is not happy, still it may properly, I 
think, be held to convey the idea, that exact- 
ness in the direction stated was not intended, 
not being .possible, as the envelope was lost. 
It may, also, be said, that the introduction 
of the preposition "to," before the name, to- 
gether with the accompanying statement of 
loss of the direction, notwithstanding the use 
of the words "as follows," shows that it was 
the intention of the pleader not to set out the 
direction, but only to describe the person to 
whom the letter was addressed. These rea- 
sons are sufficient to dispose of the question 
of variance. . 

The only remaining ground of objection to 
the verdict is, that the evidence failed to 
show that the letter contained an obligation 
and security of the United States, as averred 
in the indictment The witness testified, that 
she placed in the letter three dollars, in one 
dollar bills. The district attorney is confi- 
dent that the witness also said the bills were 
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national bank bills. This the defendant's 
counsel denies, and I am unable, from my 
notes 01 recollection, to say which is rigM. 
But, this is certain, no such point was called 
to my attention on the trial. A general objec- 
tion was made, that the averment of the in- 
dictment in respect to the contents of the 
lettei had not been proved; but, it was re- 
plied, that the letter had been proved to con- 
tain three one dollar bills. There may, also, 
have been something said about the necessity 
of proving that the bills were bills of the Unit- 
ed States, but, I am certain the objection now 
made, that, upon the evidence, the bills may 
have been bills of some state bank, and so 
not obligations of the United States, as aver- 
red in the indictment, was not brought to my 
consideration at the trial. Such an objec- 
tion, if intended to be relied on, should have 
been made in a manner sufficiently .formal 
to attract the attention of the court, and 
when the omission, if it existed, could, be- 
yond reasonable doubt, have been cured. 
Made first at this time, in any formal man- 
ner, .it is justly to be disregarded. The mo- 
tion for a new trial is, for these reasons, de- 
nied. 



Case Ho. 15,477. 

UNITED STATES v. JERNEGAN. 

[4 Cranch, O. C. 1.] i 

Oirenit Court, District of Columbia. April 
Term, 1830. 

Bta\str — WsLZJis Imdictmssf to be Tried. 

An indictment for bigamy must be tried in the 
county in which the second marriage was cele- 
brated. 

Indictment [against Bernard A. Jemegan] 
for bigamy. The second marriage was in the 
county of "Washington, D. C. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that it could not be 
tried here (in Alexandria county), under the 
statute of Virginia of 22d December, 1792, p. 
195, e. 104, § 14. 



Case ISTo. 15,478. 

UNITED STATES v. JOjbJ. 

[4 Chi. Leg. News, lOS; 15 Int. Rev. Ree. 57.] 

District Court, D. Washington Territory. Sept. 
Term, 1871. 

Jdrisdictios op Pederai. Coukts — Crimisal In- 
formations. 

1. The proceeding by criminal information in 
the United States courts is, so far as the court 
is aware, with a single exception, entirely un- 
known. 

[Disapproved in Re Wilson, 18 Fed. 34.] 

2. The supreme court is the only court of the 
United States which derives any part of its pow- 
er directly from the constitution- The circuit 
and district courts are, by authority of the con- 
stitution, creatures of the national legislature 
having such jurisdiction, and only such, as oon- 

1 [Reported by Hon. William Cranch, Chie/ 
Judge.] 



gress has been pleased to -confer upon them, and 
having no common law jurisdiction, though, 
drawing upon the common law for mcides of 
procedure and practice when necessary to carry 
into effect the jurisdiction given by statute. 
[Cited contra in U. S. v. Block, Case No. 14,- 
609.3 

3. The district courts of the territory although 
they may in a sense be said to be of general ju- 
risdiction, yet in the exercise of their jurisdic- 
tion, and the settlement of their practice as cir- 
cuit and district courts of the United States, are- 
subject to like limitations, with the circuit an<l 
district courts themselves. The act of 1789 
to establish the judiciary system is an express 
grant in so many words. It gives jurisdiction 
over crimes and other matters in it expressly 
enumerated, and is also an example of grant 
by implication, for in the express grant of crim- 
inal jurisdiction is contained impliedly a grant 
of authority to summon and regulate grand 
juries. If the circuit and district courts of. 
the United States have jurisdiction to proceed in 
criminal causes upon information that authorltv 
must spring from the constitution and statutes of 
the United States either expressly or by implica- 
tion. 

4. The court construes that part of the Vth 
amendment to the United States constitution re- 
lating to prosecutions by indictment and infor- 
mation and the various acts of congress, and de- 
fines the powers of the federal courts in criminal 
cases, and the proper mode of proceeding. 

Leander Holmes, U. S. Atty., for the mo- 
tion. 

GREENE, J. The attorney of the Unit- 
ed States comes and files a criminal infor- 
mation, charging one Cultus Joe with the 
ofCense of seUing spirituous liquor to an In- 
dian, contrary to the statute; and moves that a 
warrant of arrest issue against the accused, 
that he may be imprisoned or bailed for trial 
before this court. It is contended that the- 
proceeding by information is concurrent in 
such cases as this with that by indictment, 
and is preferable as being the less expensive 
and more simple mode. There is no doubt 
in my mind that, if this court can take cog- 
nizance of crimes not capital nor infamous, 
upon information of the United States attor- 
ney, a warrant of arrest may properly issue 
in this case. It is not urged by the prosecut- 
ing officer, and does not appear to me, that 
there is any authority of law which would 
allow the proceeding by information in this- 
case, which would not also allow it in every 
case of an ofCense not capital nor infamous. 
Nor does there appear to be any reason why 
an information should not lie in this case, if 
properly lying in any other. In short, the 
offense charged is one of a large class of of- 
fenses, and the argument before me is, that 
this class of offenses, and this particular of- 
fense, because one of the class, may, under 
the constitution and laws of the United 
States, properly be prosecuted by informa- 
tion. Although not infrequent in England 
and some of the states, the proceeding by 
criminal information in the United S^tates 
courts, so far as I am aware, is (witl^ per- 
haps a single exception, which I will here- 
after specify) entirely unknown. By Eng- 
lish common law, the attorney-general, or in. 
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the vacancy of Iiig office, the solicitor-general, 
can prosecute by information, without leave 
of court, for any misdemeanor whatever, ex- 
cept misprision ot treason. Cole, Or, Inf. 9. 
The master of the crown office, though now 
required first to obtain leave of court, had 
■originallyj on the relation of a common in- 
former or private person, like power. 4 Bl. 
•Gomm, 308. The exercise of this power is, 
however, rarely resorted to by the attorney- 
general, unless moved to it by a house of par- 
liamenti the lords of the treasury, the com- 
missioners of some public department or the 
very serious nature of the case, Gole, Cr. 
Inf. 9, 10; Bish. Cr. Proc. § 605. Our prosecut- 
ing attorneys correspond in function rather to 
the English attorney-general than to the mas- 
ter of the crown office, and according to this 
tinalogy, it would seem proper, whatever may 
be the power, that in practice, if criminal 
informations are to be allowed in United 
States- cases at all, they should only be ex- 
hibited in cases of great urgency, or by direc- 
tion of congress, or of some department But 
■as the exhibition of an information in Eng- 
land is, notwithstanding the practical limita- 
tions, really at the absolute discretion of the 
attorney-general, the practice of that officer, 
and the restriction of the master of the crown 
■office, are alluded to here, chiefly as the basis 
of an inference, that the proceeding by in- 
dictment has met with more favor among 
the English bar and the English people than 
that by information, and being concurrent 
was not unlikely to be preferred exclusively 
by the original law-makers of our national 
government If Lord Coke is to be trusted, 
the provision of Magna Charta that no Eng- 
lish subject should be deprived of life, liberty 
•or property, save by the law of the land and 
the judgment of his peers, is decisive of the 
preference of the English people at the date 
•of that concession; for, he says, the true 
sense and exposition of the words "by the 
law of the land" is "by indictment or pre- 
sentment of good and lawful men." 2 Inst 
SO; and see 2 Hale, P. C. c. 20. And there is 
good reason to suppose that such a preference 
did exist in the minds of our first legislators, 
strengthened and justified by the oppressive 
use made in this country by the English 
crown of criminal informations, immediately 
preceding the colonial struggle for independ- 
•ence. 

Certain it seems to be, that the proceeding 
by indictmen* has, as matter of fact, had 
preference given it, not only by the first, but 
by all subsequent congresses, as is evident 
from even a hasty survey of the body of our 
criminal law and the power delegated to our 
courts. The supreme court is the only court 
of the United States which derives any part 
of its power directly from the constitution. 
The circuit and district courts of the United 
States are, by authority of the constitution, 
the crtiatures of the national legislature, hav- 
ing such jurisdiction, and only such, as con- 
gress has been pleased to confer upon them, 



and having no common law jurisdiction, 
though drawing upon the common law for 
modes of procedure and practice, when nec- 
essary to carry into effect the jurisdiction 
given by statute. The district courts of this 
territory, although they may in a sense be 
said to be of general jurisdiction, yet in the 
exercise of their jurisdiction and the settle- 
ment of their practice as circuit and district 
courts of the United States, are obviously sub- 
ject to like limitations w'th the circuit and 
district courts themselves. The entire juris- 
diction and practice of the circuit and district 
courts is given them either by express letter 
of written law, or by necessary implication 
from that letter. The act of 1789 [1 Stat. 
73] to establish the judiciary system of the 
United States is at once an example of an 
express grant— since in so many words it 
gives jurisdiction over crimes and other mat- 
ters in itself expressly enumerated,— and is 
also an example of grant by implication, for 
in the express grant of criminal jmrisdietion 
is contained impliedly a grant of authority to 
summon and regulate grand jm-ies. U. S. v. 
Hill [Case No. 15,364]. These are instances 
of the only possible ways in which a circuit 
or district court has acquired, or can acquire, 
power or jurisdiction in any case or proceed- 
ing. If the circpit and district courts have 
authority to proceed in criminal causes upon 
information, then that authority must spring 
from the constitution and statutes of the Unit- 
ed States, either expressly or by necessary 
implication. 

But the power to proceed by criminal in- 
formation is nowhere expressly granted. 
Search the constitution and statutes from be- 
ginning to end, and it is believed there can 
be found no provision mentioning or expressly 
refeiTing to a proceeding by criminal infor- 
mation. The only provision of the constitu- 
tion that can be construed to hint at such an 
information is in the fifth amendment, which 
says, that: "No person shall be held to an- 
swer for a capital or otherwise infamious 
crime, unless on a pretentment or indict- 
ment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia 
when in actual service, in time of war or 
public danger." The history of this amend- 
ment does not, so far as I am informed, dis- 
close the reason of it; that, we are left to 
gather mainly or wholly from the words 
themselves. The wording, together with the 
historical fact, that at the time of its adop- 
tion our country had but newly emerged from 
a condition of military rule, might plausibly 
be held to indicate a mere design authorita- 
tively to put an end to and prevent any as- 
sumption of power by military tribunals to 
punish persons guilty of capital or otherwise 
infamous crimes, in time of peace and public . 
security. Yet it can riot be denied, that the 
words are really susceptiblfe of a broader 
meaning. A broader meaning I think they 
have, but not the construction counsel has put 
upon them. 
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Capital crimes, and most of those called in- 
famous, never were prosecutable at common 
law otherwise than by indictment, and it has 
been argued that tiis amendment was intend- 
ed to adopt the common law in the main, 
varying it in paft, ^s matter of right and 
practice in cases to arise under the United 
States statutes. It ?s argued that this amend- 
ment forbids procedure, otherwise than by 
presentment or indictment in some eases, 
and thereby, by implication, adopts the pro- 
cedure by information or indictment in other 
cases. By this is probably meant that it ex- 
plicitly adopts in substance the common law 
limits for the exclusive use of indictments, 
and thereby impliedly adopts substantially 
the common law limits for their use concur- 
rently with informations. But mark, the pro- 
hibition of the constitution is not co-exten- 
sive with that of the common law. It is 
fundamentally different. At common law, 
some infamous crimes could be prosecuted 
by information: under this amendment, they 
must all be prosecuted by presentment or in- 
dictment: by the common law prosecution of 
misprision of treason, otherwise than by pre- 
sentment or indictment, was forbidden; by 
this amendment it is not forbidden. An in- 
formation for misprision of treason would be 
a novelty in jurisprudence, and would re- 
quire an explicit grant of power to introduce 
it. Yet here it is granted by implication, if 
the power to use criminal information Is at 
all here declared by implication; for it is a 
rule of construction, applicable here, that 
what is so made law by implication must 
be the complement of what is made law by 
expression; and this amendment, if, by im- 
plication, it authorizes the use of criminal in- 
formations, must be understood to authorize 
the use of them in all eases, except where 
their use is expressly excluded. I do not 
thinli that there is any such meaning as coun- 
sel would imply, in this constitutional provi- 
sion. 

As the constitution stood before amendment, 
congress had absolute power to regulate crim- 
inal procedure in the national courts, • civil 
and martial. It was prudent, then, by such 
an amendment, to put a limit to that power. 
Thus regarded, the utmost implication that 
can be extracted from it is, not that criminal 
informations are to lie, but that congress is 
free to provide, by any mode it sees fit, for 
prosecution before courts civil or courts mar- 
tial, of crimes not capital nor infamous. Con- 
gress, being thus free, has not seen fit to 
make any enactment expressly adopting the 
proceeding by criminal information. There 
is not, even, in any statute, an allusion to 
such a proceeding. But, as we have seen, 
if there is any authority for such a proceed- 
ing, It must be granted expressly, or by nec- 
essary implication. We do not find any ex- 
press or implied grant in the constitution, 
and none express in the statutes. Is there 
necessarily implied in the statute any such 
grant? How can there be? Not even an al- 
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lusion to criminal information is found in the- 
statutes. An indictment will lie in all cases^ 
and is, under the constitution, absolutely nec- 
essary in some. A grand jury and its power 
to indict is necessary by implication, because- 
else many species of crime could not be- 
reached by any mode of procedure known to- 
the law. But a criminal information, how- 
ever convenient, can never be necesSary,. 
since an indictment lies in all cases. How 
can an unnecessary mode of procedure, all. 
reference to it and recognition of it being ab- 
sent from the statutes, be claimed to be giv- 
en by necessary implication from them? I 
cannot understand how it can. 

It seems to be the opinion of reputable law- 
writers, that the courts of the United States- 
need positive authority of congress, before 
a proceeding by criminal information can be- 
entertained. 2 Story, Const. (3d Ed.) p. 593,. 
§ 17S6; Conk. Treatise (4th Ed.) p. 591. That 
the couirts have never understood themselves- 
to possess jurisdiction of a criminal informa- 
tion, is patent from the fact that in not a 
single reported case from the adoption of the- 
constitution to the present time, a period of 
eighty years, has a court of the United States- 
assumed jurisdiction of such a proceeding. 
In one district, indeed, to my knowledge, and. 
I think in some others, in internal revenue 
eases, where the accused has been desirous- 
to submit himself to the judgment of the 
court, without the delay and publicity inci- 
dent to the action of a grand jury, his desire 
has been accomplished by the filing, by the- 
United States attorney, of a criminal infor- 
mation, and by the entry, by himself, simulta- 
neously, (the United States attorney consent- 
ing) of a plea of nolo contendere. In suck 
cases, the accused, by his acts, voluntarily 
waived all exception to the proceeding, and 
in no other cases, did I ever hear of an infor- 
mation being accepted by a United States- 
court, as the first pleading in a criminal pros- 
ecution. Congress itself, has all along la- 
bored under the impression that the mode of 
procedure by criminal information was not 
possessed by the courts of its creation. If 
we turn to the acts of the national legisla- 
ture, prior to June 11, 1864, touching proce- 
diu:6 for the punishment of crime, we find that 
procedure intentionally and expre^ly, all 
made to fit the proceeding by indictment, and 
that proceeding only. Section 29 of the 
crimes act of 1790 (1 Stat. 117) gives to 
persons '.'indicted" the right to have coun- 
sel, the right to witnesses and process; and 
section 31 provides that the "indictment"" 
for any offense not capital, shall be found 
within two years, and though the word "in- 
formation" occurs in this section, it plainly 
means an information for fines and forfeit- 
ures only. In the limitation, section 3 of 
the act of 26th March, 1804, (2 Stat. 290) 
"indictment" is named as the appr6priate- 
first pleading, in a prosecution for crime, and 
"information" In a prosecution for a; fine or 
forfeiture. Section 14 of the act of 3rd of 
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IMareli, 3-S2o; (4 Stat US) provides that a 
paity refusing to plead to an "indictment,", 
sliall be proceeded against as if lie had plead- 
ed not guilty. The ac* of 3rd March, 1835, 
(4 Stat. 777) enopowers the court to enter a 
plea of not guilty wnen a person "indicted" 
stands mute. The statute of 8th August, 
l&te, in section 2 (9 Stat. 72) provides for the 
transfer of an "indictment" from the circuit 
to the district court, and vice vei-sa; in sec- 
tion three it gives "grand juries" of the dis- 
trict court, cognizance of all crimes and of- 
fenses within the jurisdiction of the circuit 
and district courts; and in section 11 it gives 
process for witnesses to the defendant in an 
"indictment" pending. And the first section 
of the act of 26th February, 1853, {10 Stat 
162) provides for the joinder of offenses in 
one "indictment," and for the consolidation of 
"indictments." The statutes that I have cit- 
ed are not all that might he cited, but they are 
fair samples. The legislr.tion is uniform, and, 
to all appearance, that of a legislature ig- 
norant that there is any other authorized 
mode of procedure than that by indictment 
Congress, in the act of 11th June, 1864, aS 
Stat 124) provides a summary proceeding by 
sworn complaint, instead of indictment, for 
the ixial of offenses not capital nor infamous, 
when committed by seamen. The third sec- 
tion of this act, by declaring that, on the trial 
of cases under It, "it shall not be necessary 
that the accused shall have been previously in- 
dicted," distinctly recognizes that without 
such declaration, an indictment would have 
been necessary. Now, if at the time of mak- 
ing this law, congress understood the constitu- 
tion expressly to adopt for United States 
coui'ts the proceeding by indictment in cer- 
tain cases, and by implication (as has been 
contended), the proceeding by information or 
indictment, in other cases, then congress 
knowingly made a useless and a void law. 
Useless, because an adequately simple and 
summary procedure for prosecuting such of- 
fenses was already provided, namely, by in- 
formation. Void, becaizse' if the constitution 
adopted one sort of procedure for certain 
cases, and that sort and another impliedly for 
all other cases, it thereby anticipated and 
prevented all provision of other methods by 
congress. Congress, in passing this act of 
1864, evidently had in mind the fifth consti- 
tutional amendment; evidently supposed that 
amendment left it free to provide any mode 
of proceeding it pleased for the trial of of- 
fenses not capital nor infamous; and evident- 
ly did not suppose that the constitution fixed 
in the courts the right to proceed on criminal 
information. Since the act of 11th of June, 
1864, congress has passed no law, from which 
any mode of procedure may be inferred to be 
sanctioned, other than those recognized by 
that-and previous enactments, 

I am not disposed to take cognizance of a 
proceeding, which has not ever been used in 
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United States courts, which congress has nev- 
er adopted or recognized, and which, however 
convenient it may be, does not give that effec- 
tual secm-ity against vexatious prosecution 
which is afforded by the action of a grand ju- 
ry. I shall, therefore, decline to issue the 
warrant of arrest in this case. Motion over- 
ruled. 



Case No. 15,479. 

UNITES STATES v. .TOHN. 

[4 Oranch, C. O. 336.] i 

Circuit Court, District of Columbia. Oct Term, 
1833. 

Lakcent— Theft of Pocket-Book. 

A conviction for stealing a pocket-book is a 
conviction of stealing all that it contained, at 
the time ot the theft belonging to the same 
owner. 

Indictment for stealing a five-dollar bank- 
note. The prisoner [the negro John] had 
been convicted, at this term, of stealing a 
pocket-book valued at ten cents, and sen- 
tenced. The bank-note was in that pocket- 
book, at the time it was stolen, and belonged 
to the same man, Francis Gray. The verdict, 
in this case, was taken, subject to the opin- 
ion of the court on the question whether the 
former conviction of the prisoner, for steal- 
ing the pocket-book, is a bar to this prosecu- 
tion, all matters, or points of law, reserved. 

TBDEj court (nem. con.) rendered judg- 
ment for the prisoner. 



UNITED STATES v. The JOHN GRIFFIN. 
See Case No. 7,348. 



Case "No. 15,480. 

UNITED STATES v. JOHNS. 

[1 Craneh, 0. C. 284.] i 

Circuit Court, District of Columbia, Dec 
Term, 1805. 

AcTioxs ON Ddtv-Bonds. 

In actions upon dutyThonds, the United States 
are entitled to judgment at the return term. 

. Debt on a duty-bond, returnable to this 
term; special bail. The defendant [R. Johns] 
appeared in proper person, 

jSIr. Jones, for the United States, on the 
last day of the sitting of the court, moved for, 
and obtained a rule on the defendant to plead 
instanter. 

The defendant being called, and not ap- 
pearing, judgment was entered by default, 
for the penalty to be released on payment of 
the sum mentioned in the condition, with in- 
terest and costs. See Act Cong. March 2, 
1799, § 65 (1 Stat 676). 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case No. 16,481. 

UNITED STATES t. JOHNS. 

[1 Wash. 0. O. 363; 1 4 Dall. 412.] 

Circuit Court, D. Pennsylvania. April Term, 
1806- 

ViOLATiojT OF Shipping Laws — Casting Vessei. 
Away — Indictment — Challenges op Jurors 
— Evidence as to Insdkance — Proof of State 
Laws. 

1. Indictment for casting away and destroy- 
ing a vessel, of which the defendant was owner, 
on the high seas, with intent to prejudice the 
underwriters. The defendant has a right to 
challenge thirty-five of the jurors; the number 
of challenges allowed at common law, in capital 
cases. 

[Cited in U. S. v. Dow, Case No. 14,990.] 

2. The Jaw not making it an offence in the 
owner to destroy his vessel, to the prejudice of 
the xmderwriters on the cargo, no evidence can 
be given to establish a charge against the de- 
fendant, for such destruction, to the prejudice of 
the underwriters on the cargo; even if such a 
charge was contained in the indictment. Evi- 
dence of the value of the property insured, may 
be given, for the purposes of showing induce- 
ments to destroy or to preserve it. 

3. The prosecutor must show that the insur- 
ance was a valid insurance; and if made by an 
incorporated company, the act of incorporation 
must be shown; and it must be shown, that the 
contract of assurance was executed, so as to 
bind the company. 

[Cited in Re Kaine, Case No. 7,598.] 

4. The president of the incorporated insur- 
ance company, by whom the property was as- 
sured, although a stockholder, may be a witness 
to prove the handwriting of the defendant, to 
the manifest of the cargo; because, the con- 
viction of the defendant would not be evidence 
in a suit on a policy against the company. 

[Cited in The Missouri, Case No. 9,653.] 

5. A law of a ■state certified by the derjc of 
the executive couricil, and the seal of the state 
annexed, is good evidence of the law, according 
to the provisions of the act of congress, pass<»d 
26th May, 1790 [1 Stat. 122], As to public 
acts of judicial bodies or others, except the laws 
or acts of a. state it directs who is to authenti- 
cate them. 

6. The worda in the indictment, that the de- 
fendant destroyed the vessel, "with intent to 
gain corrupt advantage to himself," are mere 
surplusage, and need not be proved. It is nec- 
essary to state that "the intent was to prejudice 
the underwriters" 

7. The legal meaning of the term "destroy," 
as used in the act of congress, is to unfit the 
vessel for service, beyond the hopes of recovery, 
by ordinary means. This, as to the extent of • 
the injury, is synonymous with "cast away." 
Both mean such an act as causes the vessel to 
perish,— to be lost, — to he irrecoverable by ordi- 
nary means. 

[Cited in U. S. v. Vanranst, Case No. 16,608.] 

8. Quere. — Whether a corporation is a per- 
son, within the meaning of the act of congress. 

The defendant [Richard Johns] Tvas indict- 
ed for casting away and destroying a yessel, 
on the high seas, of which he was owner, 
with intent to prejudice the Baltimore Insur- 
ance Company, who had underwritten there- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 



on. There were four counts, the two first of 
•which charged him, generally, with easting 
away and destroying his vessel, and dif- 
fered from each other only in this, that he is 
charged with having directed, or procured 
it to he done. The 3d and 4th have the 
same difference, but they state- the particu- 
lar manner in which the destruction was 
caused, viz.: by boring three holes in her 
bottom. 

[1. The defendant was brought, by habeas 
corpus, before the court, holding an adjourn- 
ed session, on the 8th of January, 1806, when 
it appeared that, on the 26th of December, 
1805, he had been committed by the mayor 
of the city of Philadelphia, charged on the 
oath of Andrew Clarke with having on the 
20th day of August last, or thereabouts, on 
the high seas, scuttled the schooner Enter- 
prise of Baltimore, with intention to defraud 
the undenvriters, as he. believes.] 2 

Mr. Rawle, C & J. R. Ingersoll, S. Levy, 
and Mr- Ewing, for defendant. 

2 [The prisoner's counsel objected, 1st. 
That the commitment was vague, and did 
not describe the offence, within the words of 
the act of congress. 2d. That the offence 
was not committed within the district of 
Pennsylvania; and no demand having been 
made for his surrender by the executive of 
any other state, there was no law to warrant 
his arrest, or detention. 3d. That the evi- 
dence was not sufficiently strong, to foimd 
an indictment against him and he was en- 
titled, at all events, to be discharged on bail. 

[It was answered, by the attorney of the 
district, 1st. That whatever might be the 
formal defects of the original commitment, 
the court, being now satisfied with the evi- 
dence, would remand the prisoner for trial. 
2d. That it was not necessary, for that pur- 
pose, to give positive proof of guilt; but to 
show probable cause for the accusation. 3d. 
That the case did not come, at all, under the 
constitutional, or legislative, provisions, for 
the surrender of a fugitive from the justice 
of another state; but it was the case of a 
crime against the tJnited States, committed 
on the high seas; when the trial is directed 
to be in the district, where the offender is 
apprehended. 1 Stat. 113. § 8; Id. 91, 92, § 33. 

[BY THE COURT. Upon a habeas cor- 
pus, we are only to enquire, whether the 
warrant of commitment states a sufficient 
probable cause to believe, that the person 
charged, has committed the offence stated. 
We have heard the evidence; and cannot 
doubt of its sufficiency to that extent. We 
do not think, that the prisoner ought either 
to be discharged, or bailed. He must be re- 
manded for trial.] 2 

Before the jury were sworn, it became a 
question, how many of them, the prisoner 
might challenge peremptorily. The counsel 
for the prisoner insisted, that he had a vight 
to challenge thirty-five, this being the faum- 
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iier -wliicli might be challenged in all capital 
■cases at common law (4 Hawk. P. 0. 389; 
■4 Bl. Comm, 353); and the act of congress 
<1 Stat. 113) which limits the number to 
twenty, refers expressly to the crimes there- 
in mentioned; whereas this law was not 
passed till 1803. 

Of this opinion was THE COURT. 

- [The clause, respecting challenges is in 
-these words: "If any pei*son, or persons be 
indicted of treason against the United States, 
and shall stand mute, or refuse to plead, or 
shall challenge peremptorily above the num- 
ber of thirty-five of the jury; or if any oth- 
er person or persons, be indicted of any oth- 
«r of the ofCences hereinbefore set forth, for 
which the punishment is declared to be death, 
if he or they shall so stand mute, or will not 
■answer to the indictment, or challenge per- 
emptorily above the number of twenty per- 
sons of the jury; the court, in any of the 
<;ases aforesaid, shall notwithstanding pro- 
ceed to the trial of the person or persons so 
standing mute, or challenging, as if he or 
they had pleaded not guilty, and render 
judgment thereon accordingly." 

[The attorney of the district, said he was 
indifferent which way the court decided the 
point; but it was proper to remark, that the 
lJ9th section of the judicial act referred, gen- 
erally, to the state law, for the rule relating 
to juries (1 Stat. 88); that the state law 
limited the right of peremptory challenge, in 
cases like the present, to the number of 
twenty; that the 30th section of the penal 
act (1 Stat. 113) obviously considers the 
whole law of peremptory challenge provided 
for, in future, as well as existing, capital 
'Cases; and that it was improper to refer to 
-a common law rule, if a rule was prescribed 
by statute. 

[PETERS, District Judge. The words of 
the penal a'ct, when they restrain the com- 
mon law right of peremptory challenge, also 
expressly confine the operation of the re- 
straint, to the offences before set forth in 
the act For offences not set forth in the 
act, the only rule is furnished by the com- 
mon law; and it is the privilege of the pris- 
oner, that it should be applied and enforced. 

rWASHINGTDN. Circuit Justice. The 
right of challenge was a privilege highly es- 
teemed, and anxiously guarded, at the com- 
mon law; and it cannot be doubted, but 
that at the common law, a prisoner is en- 
titled, on a capital charge, to challenge per- 
emptorily, thirty-five of the jurors. If, there- 
fore, the act of congress has substituted no 
other rule (and, in the present instance, it is 
clear that none has been substituted) the 
common law rule must be pursued. It is not 
easy, indeed, to assign a reason, for intro- 
-ducing the words, -that confine the provision, 
respecting peremptory challenges, to offences 
Tjefore set forth in the act; but it is enough 
to bind our judgments, that the words are 

■2 [From 4 Dall 412.] 



actually introduced. In the case of U. S. v. 
Russel [Case No. 16,209], on an indictment 
for murder on the high seas, tried at Octo- 
ber term, 1806, the prisoner's counsel, at 
first, claimed the right of peremptorily chal- 
lenging thirty-five jurors; but, that being an 
offence set forth in the penal law, wias ex- 
pressly embraced by the provision limiting 
the peremptory challenges to twenty; and 
the claim was, accordingly overruled.] ^ 

The amount of the evidence was, that the 
prisoner, being the own& of the schooner 
Enterprise, lying at Baltimore, determined to 
make a voyage to Porto Bello, and to take 
with him a cargo of goods, which he and 
Butler were to purchase on credit. In June, 
1805, he applied to Captain Snyder of Balti- 
more, to get the insurance effected for him, 
valuing her at 2700 dollars. Snyder, after 
objecting to the danger of the voyage, but ad- 
vising, that in case he should persist in it, 
that he should take a particular route, so as 
to avoid the St. Domingo privateers, which he 
would fall in with, by passing between that 
island and Cuba, called the Moro passage; 
and being assured by the prisoner, that he in- 
tended, and should pursue the route thus ad- 
vised; agreed to get the insurance done, and 
to give his notes for the premium, which he 
accordingly effected. The prisoner also ap- 
plied to Snyder, to effect an insurance on the 
cargo, valued at 12000 dollars. Snyder ex- 
pressed his surprise, that the prisoner and 
his partner could get credit for so large a 
quantity of goods, but was assured, that there 
would be no difficulty. Snyder accordingly 
agreed upon the premium, and gave his notes 
for the amount of this sum, insured on the 
cargo. By the manifest of the cargo taken 
on board, it was stated at 9690 dollars. It 
appeared by the testimony of Snyder, that 
the prisoner purchased from him a spike 
gimlet, at the price of twenty-five cents, but 
the precise bore could not be ascertained. 
He sailed on the voyage, and it appeared by 
the testimony of one of his sailors, that there 
was no opportunity, during the passage to 
sea, for him to imlade any part of his cargo. 
He was met with, not far from Cuba, by a 
French privateer, who took the captain and 
all his hands on board the privateer, and put 
the whole of them except Taylor, the witness 
for the prisoner, under the hatches. This 
witness stated, that for three hours, the boat 
was constantly passing to, and returning from 
the Enterprise, and at one of the trips, though 
surrounded by the privateersmen generally, 
he saw goods and packages in the boat. 
The captain and crew were afterwards per- 
mitted to return to their vessel. On going 
on board, they found all the hatches open; 
great destruction appeared; and the store 
room, fixed between the two bulk heads, in 
which all the diy goods had been deposited, 
entirely emptied. They made sail, and the 
next day, about twenty hours after they had 
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left the privateer, they perceived the vessel 
to leak. It gradually increased, and at eleven 
at night, all hands were called on deck; but 
by twelve she was cleared, after which, the 
witness declared they could not free her by 
constant pumping. The next morning, the 
water covered the cabin floor; and about sev- 
en o'clock they aU abandoned her, water- 
logged, having only time to take with them, 
a small piece of raw, and another of boiled 
beef, and a small quantity of bread. At this 
time, they were in sight of land, which they 
reached that afternoon. Not finding water 
where they landed, they coasted along, and 
in about thirty-six hours, reached St. Jago de 
Cuba. In a day or two after. Captain Hughes, 
of the Friendship, met with the Enterprise at 
sea, her decks covered, and the water flow- 
ing through the hatches. He went on board, 
and by pumping, relieved her so, that with 
great difficulty, he was able to tow her to 
the Moro castle. He found her sails cut, and 
her light sails gone. With the assistance of 
ten or a dozen hands, obtained from a garde 
de costa, lying at the castle, and two pumps, 
he entirely freed her of water, in about eight 
hours, and then perceived three auger holes 
in her bottom, about the size of his forefinger 
to the knuckle, near the keel, and in the 
store room, the ceiling having been first cut 
away. After stopping these holes, the 
schooner was perfectly tight. He carried her 
up the next day to St Jago, and moored her 
about fifty yards from a vessel, in which he 
saw the prisoner then standing. The prison- 
er never, at any time, came on board the 
Friendship, or made any inquiries respecting 
his vessel, except that the day after she came 
up, he inquired of one of Captain Hughes's 
sailors, without any question from the sailor 
leading to it. where the holes were. Cap- 
tain Hughes applied to the consul, who sent 
a letter to the prisoner to attend at his oflice. 
He there offered to compromise with Hughes, 
which he refused, but charged the prisoner 
with having destroyed the vessel. This the 
prisoner denied. The cargo was taken pos- 
session of by the government, and after twen- 
ty days' publ'c notice,, was sold, with the 
vessel, producing eleven or twelve hundred 
dollars. Hughes put in his claim, which was 
not admitted, but the proceeds were retained, 
and the claim of Hughes is still pending. 
None of the witnesses ever saw the prisoner 
at the coffee bouse, where the Americans re- 
sorted, or in company with any of them, 
whilst at St. Jago. Mr. Douglass advised the 
prisoner to clear up the reports which were 
circulating, that he caused the destruction of 
the vessel. This he promised to do, but nev- 
er took any step in the business. When first 
charged with the fact by Hughes, he said, 
he was not insured— said the holes were made 
by the privateersmen, who had robbed him of 
goods to the amount of 6100 dollars. At anoth- 
er time, he said they had robbed him of goods 
to the amount of 12000 dollars. The French 
privateer ai'rived at St. Jago about this time, 
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and one of the oflBLcers called upon Hughes to- 
go with him in search of Johns. They went 
to a house where they understood he lodged^ 
Saw him pass from the front to the back 
room, but he was denied by the keeper of" 
the hoxise. The prisoner never attended at 
the sale of the vessel and cargo, or at all in- 
terfered to interpose his claim. He never 
gave notice to Captain Snyder of the loss, or 
made an offer to abandon. 

These were the circumstances relied upon 
to establish the guilt of the prisoner. On the- 
other side, it was insisted, that they were too 
slight to convict him, and that there was- 
good ground to suppose the holes to have been 
bored by the French privateersmen. 

During the examination, the following 
points were made at the bar, and decided by 
the court: 1st. It was objected by the coun- 
sel for the prisoner, that any evidence should" 
be given respecting the insurance on the car- 
go. That the act of congress only applies to- 
the easting away, burning, or destroying, a 
vessel, by any other than the owner, or if by 
the owner, then it must be to the prejudice- 
of the underwriters on the vessel, or the own- 
ers of the cargo, 'or the other owners of the- 
vessel; provided the court should think itseir 
at liberty to reject the word "if," which in 
that part of the sentence, which respects the- 
ownei*s of the cargo, or the other owners of" 
the vessel, makes nonsense of the sentence, s 

BY THE COURT. The law does not make 
it an offence in the owner to destroy his ves- 
sel, to the prejudice of imderwriters on the- 
cargo; and if it did, this is not charged in 
the indictment; and consequently no evi- 
dence can be given, to establish a charge 
against the defendant, for a destruction to- 
the prejudice of underwriters on the cargo. 
But the attorney may nevertheless give evi- 
dence, and so may the defendant, of the car- 
go being insured, and the value of it, in or- 
der to show the quo animo, the motive which 
might have influenced the defendant to de- 
stroy, or to save the vessel. If the cargo was 
greatly overvalued, it might suggest a mo- 
tive to the prisoner for destroying the ves- 
sel; and the reverse, if not overvalued; and: 
still more if undervalued. 

The district attorney offered to read the- 
policy of insurance on the vessel, which 
was objected to, without producing the char- 
ter of incorporation of the Baltimore Insur- 

3 The words are: "If any owner of a ship or 
vessel, shall wilfully cast away, burn, or oth- 
erwise destroy said ship or vessel, with intent 
to prejudice any person who hath underwrote, 
or shall underwrite any policy thereon; or of 
any owner or owners of goods laden therein; 
or of any other owner or owners of the said 
vessel, he shall suffer death," &c. &c. This 
section is intended to be almost a literal tran- 
script of the fourth and eleventh of George I.; 
except that those statutes say, "to the preju- 
dice of any person, &c.; or of any owner or 
owners," &c. But, in this law, the words are- 
changed to "with intent to prejudice;" and "if"^ 
is inserted instead of "of." But, to make sense 
of it, the word "if- must be entirely expunged^ 
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ance Company. 2 Ld, Raym. 1532; , 1 Bos. 
&P. 40. 

BY THE COURT. The gist of the offence 
is, that the vessel -was destroyed to the prej- 
udice of this company. Unless a yalid in- 
surajice was made, it could not he to the 
prejudice of this company, as laid in the in- 
dictment. To prove that the company can 
act -under, and hfe hound by a common seal, 
it must appear that they are legally incor- 
porated and authorized so to act. That the 
president pro tempore, who aflixes the seal, 
could thereby bind them. The charter of in- 
corporation, therefore, must be produced. 

It was accordingly read. 

Mr. M'Kim, the president of the Baltimore 
Insurance Company, was now offered as a 
witness, to prove the handwriting of the de- 
fendant, to the manifest of. the cargo. He 
was objected to, as being a stockholder, and 
therefore interested to convict the prisoner. 
1 P. Wms. 595; 1 Macn. Ev. 52, 53, were read. 

BY THE COURT. The conviction 'of the 
prisoner would be no evidence, in a suit on 
the policy, against the company, and there- 
fore the witness is not interested.* 

Upon producing the act of the state of 
Maryland, incorporating the Baltimore In- 
surance Company before mentioned, it was 
certified by the clerk of the executive coun- 
cil, and the seal of the state was annexed. 
This was objected to, because it did not ap- 
pear, that it was authenticated by an oflScer, 
who had power to do it, and to affix the seal 
of the state. 

BY THE COURT. The act of congress, as 
to all public acts of judicial bodies and oth- 
ers, except the laws or acts of a state, di- 
rects who is to authenticate them; but as 
to the latter, it merely requires the seal of 
the state to be annexed. This law, being 
so authenticated, is. proper evidence, within 
the true construction of the act of congress, o 

The points of law, raised in the argument, 
were as follows: 

1st That a vessel cannot be said to be 
"cast away or destroyed," if she is after- 
wards recovered and restored to her former 
situation. A vessel was stranded by the cap- 
tain, and was afterwards got off: upon an 
indictment against the captain, under St. 4 
Geo. I. e. 12, and 11 Geo. I. c. 29, it was de- 
termined, that if a vessel be run aground, or 



•4 This opinion is supported by the cases of 
Res V. Bray, Cas. t. Hardw. 358; Rex v. Bos- 
ton, 4 East, 572; Abrahams v. Bunn, 4 Bur- 
rows, 2251; Smith v. Prager, 7 Term R. 60; 
Masters v. Drayton, 2 Term R. 496. See, also, 
Phil. Ev. 38, 87. The only exception appears 
to be the case of forgery; and this is consid- 
ered as an anomaly, and is much shaken by a 
case decided in New-York. 1 Phil. Ev. 90. I 
have no doubt that it ought to he now over- 
ruled. Whether a conviction in a criminal pro- 
ceeding can he given in evidence in a civil ac- 
tion, is vesata questio. 2 Phil. Ev. 237. 

c As to the proof of entries in public books, 
it is clearly settled, that where an original is 
of a public nature, and admissible in evidence. 



stranded on a rock, to defraud underwrit- 
ers, and is got. off in a condition to be easily 
refitted, she cannot be said to be cast away^ 
or destroyed. East, P. 0. 10^7, 1098, de- 
cided in 1765. Johnson's Dictionary was- 
quoted. Cast away, means to shipwreck;: 
shipwreck' is to destroy, by dashing on rocks^ 
or sands. Wreck is where a ship perishes. 
In this case, the vessel was easily repaired? 
and by pumping, and plugging the holes, was 
as tight and staunch as ever. 

2d. That presumptive evidence is not suf- 
ficient to convict the prisoner; and to prove- 
this, the counsel read 8 Mod. 66, 67, 74. . 

3d. That the indictment states, that the- 
prisoner destroyed the vessel with. intention 
to prejudice the insurance company, and tO" 
gain coiTupt advantage to himself; where- 
as it was proved, that the vessel was not in- 
sured for a farthing more than she was- 
worth. 

4th. The words of the law are, "to prej- 
udice any person or persons who hath un- 
derwrote;" but a corporation is not a per- 
son, or persons. Plowd. 177; 1 Leach, 215,. 
2 Strange, 1241. 

In answer to this last point, Mr. Dallas cit- 
ed 1 Wood. El. Jur. 195; 1 Mod. 164; 2r 
Inst. 702, 703. 

5th. The indictment states the prisoner to 
be owner of a certain ship or vessel, called 
the Enterprise of Baltimore; that the com- 
pany insured said ship or vessel, called the- 
Enterprise, not saying "of Baltimore." The 
objection taken, was twofold: 1st, the vari- 
ance; and 2d, her being called a vessel or 
ship in the disjunctive. An indictment that 
A forged, or caused to be forged, is bad. 2. 
Hawk. P. C. c. 25, § 58; 2 RoUe, Abr. SO; 5 
Mod. 138. 

0th. To prove that Captain Hughes, the- 
salvor, was interested, so far at least as to 
discredit him, it was contended; that if the 
Enterprise was voluntarily injured and aban- 
oned, she became a derelict, and belonged to- 
the first finder; and of course, if Hughes^ 
should be able to convict the defendant, he 
would be entitled to recover from the Span- 
ish government, the whole proceeds of the- 
vessel and cargo: aliter, if she be abandoned 
from a necessity, not voluntarily produced by 
the master or owner, 2 Bl. Comm. 89; 2" 
Yern. 317; Leach, 207, were read. 



an examined copy will equally be admitted. 2* 
Phil. Ev. 320. It is a general rule, that a copy, 
authenticated by a person appointed for that 
purpose, is good evidence of the contents of the 
original, without proof of its being examined. 
Id. 292. Where a deed is by law to be en- 
rolled, the endorsement by the proper officer 
on the back, is evidence of enrolment. Id. 
Examined, sworn copies of all acts of a publie 
nature, may be given in evidence. Gilb. Ev.. 
47; Peake, Ev. 24.* It would seem, on the- 
whole, that an office copy, certified, is not suffi- 
cient, unless the officer is expressly authorized 
'to give copies, though he be the keeper of them, 
and is authorized to record the original— They 
must be examined and proved in the ordinary 
way to be copies. 
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Before WASHINGTON, Circuit Justice, and 
PETERS, District Judge. 

WASHINGTON, Circuit Justice (charging 
jury.) The court think it unnecessary to 
give an opinion upon these objections, which 
appear upon the face of the indictment, and 
particularly that -which is made to a cor- 
porate body, being included in the words 
^'person or persons," because the defendant 
may avail himself of them, should he be 
found guilty, on a motion in arrest of judg- 
ment. As to the third objection, that he 
is stated to have destroyed his vessel, with 
a view to gain corrupt advantage to himself, 
■&C. these words are merely surplusage, and 
need not have been proved., The intent to 
•defraud the underwriters, it was necessary 
to state, and it is stated. 

Before the prisoner can be foimd guilty, 
you must be satisfied of the following facts: 
1st That Johns was the owner of the Enter- 
prise: this is acknowledged. 2d. That she 
was insured: this is proved. 3d. That she 
was cast away, or otherwise destroyed. This 
is a mixed question of law and fact. The 
question of law is new; and in giving a le- 
gal definition of those words, we have very 
few sources of information to resort to. But 
-after the fullest consideration, which we 
have been able to give the question, we are 
of opinion, that to "destrt)y a vessel" is to un- 
fit her for service, beyond the hopes of re- 
covery by ordinary means. This, as to the 
extent of the injury, is synonymous with 
"cast away;" it is the general term. Cast- 
ing away is, like burning, a species of de- 
struction. Both of them mean such an act 
as causes the vessel to perish; to be lost; 
to be irrecoverable by ordinary means. 
Whether, upon the evidence, and agreeable 
to this definition, the Enterprise was cast 
away or destroyed, is a matter of fact for 
your decision. 4th. That the prisoner per- 
petrated the act, or directed or procured it to 
be done, positive evidence is not necessary. 
Circumstantial evidence is sufficient, and is 
often more persuasive to convince the mind 
of the existence of a fact, than the positive 
evidence of a witness, who may be mistak- 
en; whereas a concatenation, and a fitness 
of many circumstances, made out by differ- 
ent witnesses, can seldom be mistaken, or 
fail to elicit the truth. But then those cir- 
cumstances, should be strong in themselves, 
should each of them tend to throw light 
upon, and to prove each other, and the re- 
sult of the whole, should be to leave no 
•doubt upon the mind, that the offence has 
been committed; and that the accused, and 
no othe;-, could be the person who commit- 
ted it. Under these precautions, let the case 
-of the prisoner be examined. The first we 
hear of him is at Baltimore, the owner of 
this vessel, and having it in contemplation 
i:o make a voyage, with a cargo belonging 
to one Butler and himself, to Porto Bello. 
JBe procures her to be insured by the Balti- 



more Insurance Company, at 2,700 dollars, 
and the witness, who was his friend on the 
occasion, and appealing on the part of the 
prosecution, declares that she was fully 
worth that sum. What motive, then, could 
he have to destroy her? He would not only 
be a loser in respect of the value of the ves- 
sel, but all his objects of trade, and all the 
profits which he no doubt anticipated, (for 
why else should he undertake the voyage?) 
would be thereby defeated. In the next 
place, we find him insuring 12000 doUars on 
a cargo, appearing 1^ the manifest to be 
worth only 9,690 dollars. At first view, this 
appears an overvaluation, and consequently 
to afford a temptation to destroy the cargo. 
But since it does not appear, that the freight 
was insured, and since a man, without medi- 
tating a fraud, may wish to insm-e expected 
profits, he would probably be a loser even 
in respect of the cargo; or at any rate, there 
could exist little, if any temptation, to per- 
petrate the crime with which' he is charged. 
We then follow him from Baltimore into the 
West India seas, and find him in the posses- 
sion of French privateersmen; whose con- 
duct, if the witness be believed, would prove 
them rather to deserve the name of pirates, 
It appears, by the testimony of the same wit- 
ness, that the whole of the cargo taken in 
at Baltimore, fell into the hands of these 
men, and you will judge, from his evidence, 
whether any, and what part, was taken out 
by them. In about twenty hours after the 
prisoner and his crew were restored to the 
vessel, she was discovered to leak; the diffi- 
culty of freeing her increased; but yet we 
find, that in one hour, from eleven to twelve, 
she was freed; after which, every exertion 
was made in vain. It afterwards appeared, 
that the leak was produced by three holes 
bored in her bottom. These must have been 
made by the privateersmen, by Johns, or by 
some of his crew; because she was water- 
logged when they abandoned her. If by the 
privateersmen, it is extremely difficult to ac- 
count for her not leaking, for so long a time 
after her liberation, and that the leak should 
increase in the proportion it did, without 
any new apparent cause. I say it is difficult 
to account for this, unless we suppose, that 
after making the holes, they were imperfect- 
ly filled up, and afterwards forced open in 
succession, by the pressure of the water. As 
to this, you must be the proper judges. StiU 
it is not dear, that the prisoner made the 
holes. The store room, it is true, commu- 
nicated with the cabin; but it appears that 
the key generally remained in the door, and 
it is possible that opporttmities may have 
offered for the crew t6 have done the act. 
These things are merely suggested for your 
consideration. 

It is not less difficult to account for the 
prisoner's conduct, after he saw his vessel 
in safety at St. Jago. If he had not wished 
her destruction, nothing could have been 
more natural, than that he should immedi- 
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ately have inquired into the circumstances 
by which his vessel had been saved; into the 
causes which liad produced her supposed 
loss, and that he should have talcen steps to 
reclaim her. Instead of this, he at no time 
called upon the salvor, but, on the eontraiy, 
he seems to have taken pains to avoid him. 
When charged with being guilty of having 
done the act, and advised by his friend to 
clear it up, we find him contenting himself 
with a simple denial of the charge. He nev- 
er appeared at the sale of the vessel or cargo, 
or interposed a claim^or 'either. His incon- 
sistencies; at one time declaring that he was 
not insured; sometimes saying, that he had 
been plundered of goods to the amount of 
6000 dollars; at another, of 12,000 dollars; his 
avoiding the company of the Americans; be- 
ing denied to persons, who came after him; 
can with difficulty be reconciled with the 
character of fairness— whether with that of 
innocence, you must decide. It is proper, 
however, to remark, that these circumstan- 
ces do not necessai-ily prove more, than that 
he regretted the recovery of the vessel and 
cargo. A man, whose property is fuUy, or 
more than covered, may not be sorry that it 
is lost; and yet he might be very far above 
the commission of a criminal act to produce 
the loss. It is for you to say. whether this 
construction should be given to his conduct. 
Upon the whole, you will weigh the evidence, 
and not convict the prisoner, if you doubt of 
his guilt 

Jury found the prisoner not guilty. 
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UNITED STATES v. JOHNSON. 

[4 Cin. Law Bui. 361.] 

Circuit Court, S. D. Ohio. June, 1S79. 

National Banks~"Monets " Defised— Embezzle- 
ment ST President — Indictment — Authority 
of Bank Officers — Evidence in Criminal 
Cases. 

1. The word "moneys," as used in section 5209 
of the United States Statutes, includes the bills 
of national banking associations, as well as the 
coin and legal tender notes of the United States. 

2. An indictment of a president of a national 
hanking association, under said section, for em- 
bezzlement of the moneys of such association, 
must show that the moneys were lawfully in- 
trusted to his possession. 



3. An indictment of such officer, under said' 
section, for drawing bills of exchange, and as- 
signing notes without authority from the direct- 
ors, need not aUege such drawing and assign- 
ing to have been with intent to injure and de- 
fraud such association. 

4. If a bill or note relates to the business of 
the association, the general authority coriferred 
by the directors upon the officer to draw bills 
and sign notes ^vould be sufficient authority. 

5. Bat, if they relate to the individual and 
private business of the officer, they would not 
be authorized by the general powers thus con- 
ferred. 

6. The rule as to the weight of evidence, pre- 
sumption of innocence, character and reasonable- 
doubt in criminal causes. 

Indictment for violation of the national 
banking law (section 5209, Rev. St. U. S.). 

The defendant is charged in the indictment 
with a violation of section 5209 of the United 
States Statutes, which provides that "every 
president, director, cashier, teller, clerk, or 
agent of any association, who embezzles,, 
abstracts, or wilfully misapplies any of the 
moneys, funds, or credits of the association;, 
or who, without authority from the directors, 
issues or puts in circulation any of the notes 
of the association; or who, without such 
authority, issues or puts forth any certifi- 
cate of deposit, draws any order or bill 
of exchange, makes any acceptance, signs 
any note, bond, draft, bill of exchange, mort- 
gage, judgment, or decree; or who makes 
any false entry in any book, report; or state- 
ment of the association, with intent, in 
either ease, to injure or defraud the asso- 
ciation, or any other company, body politic 
or corporate, or any individual person; or 
to deceive any officer of the association, or 
any agent appointed to examine the affairs 
of any such association; and every person 
who, with like intent, aids or abets any 
officer, clerk, or agent, in any violation of 
this section, shall be deemed guilty of a 
misdemeanor, and shall be imprisoned not 
less than five years, nor more than ten." 
The indictment contains seventeen counts, 
and charges the defendant, whilst acting as 
president of the Fayette County National 
Bank, with embezzlement of the moneys of 
the bank, with the wilful misapplication of 
the moneys of the bank, and, as president 
of the bank, with drawing bills of exchange 
and assigning promissory notes, without au- 
thority from the directors. 

Upon a motion to quash the indictment, it 
was held by the court, that it was true, 
that where an indictment is so defective that 
no judgment could be rendered upon it 
against the defendant, the court may, in Its 
discretion, quash it, and the same may be said 
of the several counts in an indictment. But, 
when the indictment is for a plenary offense, 
this will not be done unless the indictment 
is plainly and clearly bad; and so if the 
motion to quash be to a failure of the counts 
and the indictment contains good counts 
which would support a general verdict As 
a general rule, the motion will be denied. 
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and tlie party will tie put to his demurrer or 
motion in arrest of judgment. There are 
several good counts in this indictment, and 
from its general character, the motion will 
"be overruled. The defendant then demurred 
to each count in the indictment, assigning, 
as cause of demurrer to the counts, charging 
embezzlement and misapplication of the 
money of the bank; that they did not show 
that the defendant was the lawful custodian 
of the money, nor that it was with intent 
to injure and defraud; and, as cause of de- 
murrer to those counts charging the drawing 
of bills of exchange and the assignment of 
notes, that they did not set out the instru- 
ment nor allege the intent to injure and de- 
fraud. 

Ohanning Richards, Dist Atty., for the 
ajnited States. 

Mills Gardiner and E. M. Johnson, for de- 
fendant. 

BY THE COURT. The intent -to injure and 
-defraud is not made by the statute an ele- 
ment of the offense described in either of 
these covmts, and it was not, therefore, nec- 
essary to aver it. The counts charging the 
-drawing of bills and the assignment of the 
note, describe them with sufficient particu- 
larity and definiteness; it was not necessary 
that they should set copies of either. The 
-demurrer, therefore, as to these counts, is 
overruled. The counts charging the wilful 
misapplication are also sufficient, and the de- 
mun-er as to them is overmled. But the 
<;ounts charging embezzlement do not show 
any proper averment that the defendant was 
in the lawful possession of the moneys he is 
■charged with embezzling, and the demurrer 
as to them is therefore sustained. 

CHARGE OF THE COURT (SWING, Dis- 
trict Judge). The indictment contains seven- 
teen counts, and charges the defendant, as 
president of the Fayette County National 
Bank, with the embezzlement and wilful mis- 
application of the money belonging to the 
oank, with the drawing of bills of exchange, 
and the assignment of bills of exchange, as 
president of and on behalf of the bank, witli- 
-out the authority of the directors. of such 
hank. The first, third, fifth, seventh and 
aiinth counts charge the defendant with em- 
bezzlement. Upon demurrer these counts 
have been held by the court to be sufficient 
in law; therefore for your consideration. 
The second, fourth, sixth and eighth counts 
charge the defendant with a wilful misap- 
plication of the moneys of the bank. The 
tenth, eleventh, twelfth and thirteenth counts 
charge the defendant with drawing bills of 
exchange without authority from the direci- 
ors. The foux*teenth, fifteenth, sixteenth ana 
seventeenth counts charge the defendant 
with assigning, as president of the bank, 
promissory notes, without authority from the 
directors. The district attorney, however, 
-does not claim to have introduced evidence 



establishing the charges contained In the 
sixth, eighth, sixteenth and seventeenth 
counts. This leaves for your consideration 
the evidence bearing upon the charges con« 
tained in the second, fourth, tenth, eleventh, 
twelfth, thirteenth, fourteenth and fifteenth 
counts in the indictment. 

Before directing your attention to the par- 
ticular charges, it is proper we should under- 
stand the meaning of this section. In order 
to properly construe this section, it must be 
read in connection with the entire statute 
of which it is part. The statute provides for 
the organization of banking associations by 
vesting in them the power to elect or ap- 
point directors, and by their board of di- 
rectors, to appoint a president, cashier and 
other officers, define their duties, etc. It also 
defines the nature and character of the busi' 
ness in which they should engage, by pro- 
viding that they should exercise, by their 
board of directors, or duly authorized officers 
or agents subject to law, all such incidental 
ipowers as shall be necessary to cax-ry on the 
business of banking; by discounting and nego- 
tiating promissory notes, drafts, bills of ex- 
change and other evidences of debt; by receiv- 
ing deposits; by buying and selling exchange, 
coin, and bullion; by loaning money on person- 
al security; by obtaining, issuing and circulat- 
ing notes. It also limits the liabilities whicli 
may be incurred to such associations, by any 
one borrower, to an amount not exceeding 
one-tenth of their capital stock. So that 
we see, of necessity, that the duties which 
the directors are authorized to confer upon 
the president, vice president, and cashier, 
must be only such as relate to the business 
of the association, as defined by the act, and 
must be confined to such business. It fur- 
ther appears from these provisions that 
these associations are created for the bene- 
fit of the public as well as for the stockhold- 
er; for the depositor, the merchant and busi- 
ness man, who purchase their drafts or bills, 
so that the object of the law-makers, in the 
enactment of this section, must have been 
the protection of the rights of all these; to 
preserve the moneys, funds and credits, and 
all other propertj' of the association, for the 
benefit of these parties, and to prevent those 
who may be entioisted with their manage- 
ment from misapplying the same; to secure 
from them a faithful and honest administra- 
tion of the trust which has been confided to 
them. 

Coming to tlie words and terms of the par- 
ticular section under which the indictment is 
found, a question is made in regard to the 
proper definition of the word "moneys," as 
used in this section of the statute. It may 
be conceded that this term primarily means 
coin, but it is also held to mean any currency 
usually and lawfully used in buying and sell- 
ing, and may embrace bank notes. It is ad- 
mitted that if bank notes were made legal 
tender for all purposes that they would be in- 
cluded in the term. But it is said that na- 
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tional bank notes are not so, and therefore 
not embraced within it The national bank 
notes are made a legal tender for all debts 
•due the United States, except duties on im- 
ports, and for all debts due from the United 
•States to individuals, corporations, and as- 
sociations "Within the United States, except 
-the interest on the public debt and in redemp- 
tion of the national currency; and every na- 
tional bank is compelled to receive the na- 
'tional currency for every debt due to it. So 
that, in a general sense, it may be said that 
the national currency is embraced within the' 
term "moneys." But I think when we es- 
.iimine all the sections of this act there can be 
jio doubt as to the sense in which the word 
is used. The word "money" arid the words 
"'lawful money" are both used in this ^stat- 
ute. Sections 5191-5195, which provide for 
the kind of money in which the national bank 
■currency shall be redeemed, and the reserve 
fund, which shall be kept in hand for that 
jjurpose, use the term "lawful money." But 
in section 5136, which confers upon the as- 
.sociations the power of loaning, the term "to 
loan money" is used. In section 5200, where 
limiting the amount to be loaned to one in- 
■dividual, the word "money" is used. In sec- 
tion 5202, limiting the indebtedness of the 
bank, the word "moneys" is used. And, in 
-sections 5207 and 5208, immediately preceding 
the one under which the indictment is found, 
the word "money" is used, as "money loaned," 
""money so loaned," and "amount of money." 
And in this section it is the "moneys" of the 
.a.ssociation. I think, in view of use by it 
of the terms "lawful money" and "money," 
it cannot be claimed that congress intend- 
-ed "lawful money" only to be embraced 
within the inhibition; but it intended it 
to include all money, whether such as it 
liad denominated lawful money or money 
only, whether gold, silver, legal tender notes, 
or national currency notes. Nor does the 
fact that in this section the word "fund" 
is used militate against this construction. 
This word more properly applies to stocks, 
public securities, and invested sums from 
which income is derived, and the words 
"moneys" and "funds," being the only words 
nsed in this section which could include na- 
tional bank currency, as between these two 
it is manifest that congress intended it to be 
included within that of moneys. And this 
•construction is consistent with the rule that 
penal statutes shall be strictly construed; for, 
under this i-ule, the court must give to the 
T7ords of the statute their full meaning, their 
wider instead of narrower interpretation, 
when it is manifest from the entire statute 
that such was the intent of the legislature in 
their use. 

With this intei-pretation I will direct your 
4ittention to the specific allegations of the 
several counts, which you are to consider. 

The second count charges the defendant 
with wilfully misapplying, on the 2d day of 
■October, 1875, thirty thousand dollars of the 



money of said association, by appropriating 
it to his own use. The fourth count char- 
ges in like manner the misapplication and ap- 
propriation, but of a different amount and on 
a different date. In both these counts the 
time and amount is not material. If the gov- 
ernment shows the misapplication of the sum 
of money at any time before the finding of 
this indictment, so that it is not behind a pe- 
riod which is barred by the statute of -limita- 
tions, it would be within the time they are 
required ,to prove. And if they show the mis- 
application of any sum of money, although it 
might not be thirty thousand dollars, or nine 
thousand dollars, it would be within the alle- 
gations of these counts. In order to convict 
the defendant upon either of these two counts, 
the evidence must satisfy your minds, be- 
yond a reasonable doubt, that he misapplied 
the moneys of this association, by converting 
them to his own use. If he became indebted 
to th6 bank legally and properly by transac- 
tions which he was authorized to have with 
the bank, it would not be a misapplication of 
the funds of the bank, although he might, in 
the winding up of the bank, be found to have 
been indebted to the bank in a large sum. 
But if he took the money of the bank and 
willfully appropriated it to his own use, dis- 
connected with the transactions of the bank, 
it would be a wilful misapplication of the 
moneys. 

The tenth count charges that the defendant, 
as president and in behalf of said association, 
on the 7th day of June, 1875, unlawfully drew 
a bill of exchange upon the Fourth National 
Bank of Cincinnati, in favor of I. H. Dial, for 
the sum of five thousand dollars, without au- 
thority from the directors. If the evidence 
satisfies your miuds beyond a reasonable 
doubt, that the defendant drew the bill de- 
scribed in this count without the authority of 
the directors, he would be guilty under this 
count. If this bill of exchange was drawn in 
relation to the business of the bank, his gen- 
eral authority by the directors to draw bills 
of exchange would be authority to draw the 
bill; but if it were purely relating to his 
own private business, disconnected with that 
of the bank, such a general authority would 
not authorize him to draw this bill; and 
what was the nature of this transaction you 
are to determine from all the evidence in this 
case. 

The eleventh count charges, in like manner 
the drawing of a bill of exchange, on the 17th 
day of April, 1875, but with intent to injure 
and defraud the bank. The same charge I 
have given you in regard to the tenth count 
applies to this, with the addition that, under 
this count, you must find beyond a reason- 
able doubt, that this draft was drawn with 
intent to injure and defraud the bank. The 
intent must be established from the evidence 
in the case. If the bill was used by him to 
appropriate money to his own use, and that 
necessarily deprived the bank of the money 
which was drawn by him through it, and that 
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■would be to tlie injuiT ot the bank, the law 
presumes that he intended such injuiy in the 
drawing of the bill. 

The twelfth and thirteenth counts charge 
the defendant in like manner, with drawing 
on the 31st day of August, 1875, a bill of ex- 
change upon the Fourth National Bank of 
Cincinnati, for ten thousand and thirty-four 
dollars and thirty-eight cents. These two 
counts are for the same transaction; the only 
difference being that the thirteenth charges 
that he drew the bill with intent to injure and 
defraud the association, and the twelfth does 
not charge such intent The instructions 
which I have given you in regard to the 
tenth count you will apply to the twelfth 
count, and that I gave you in regard to the 
eleventh count you will apply to the thir- 
teenth count. 

The fourteenth and fifteenth counts charge 
that tbe defendant, as president, and on be- 
half of the bank, on the 21st of August, 1875, 
assigned to the ^lerehants' National Bank of 
Cincinnati a certain note for ten thousand 
dollars, made by himself, dated August 21st, 
1875, and payable eight days after date to 
the order of A. C. Johnson, president, with- 
out authority from the directors of the Fay- 
ette County National Bank at "Washington. 
If the evidence satisfies your mind, beyond a 
reasonable doubt, that the defendant assign- 
ed the note described as president without 
the authority of the directors, he would be 
guilty, under this count of the indictment. 
If this note was in reference to the business 
of the bank, the general authority given him 
by the directors might be suflacient to war- 
rant him in assigning the note. But if this 
note was wholly disconnected with the busi- 
ness of the bank, and was his private busi- 
ness,— had no connection with the bank at 
all,— he had no right to assign it, as pi*esi- 
dent. That would be without authority of 
law, and not within his general authority. 
The fourteenth and fifteenth eoimts are alike 
that the fifteenth charges the assignment of 
the note to have been made with intent to 
injure and defraud the bank. If the neces- 
sary result of assigning the note was to take 
from the bank the amount thereof, and ap- 
propriate it to his own use, and thereby de- 
prive the bank thereof, that would be a fraud 
upon the bank, and would be to its injury, 
and the law presumes that he intended that 
result. The rule as to the weight of proof 
differs in civil and criminal causes. In civil 
causes a preponderance of evidence justifies 
a jury in returning a verdict for the pai-ty 
in whose favor such preponderance may be. 
But, in a criminal cause, the rule is different. 
A preponderance of evidence will not war- 
rant a verdict of guilty. The law presumes 
the defendant to be innocent, and this pre- 
sumption can only be overcome by evidence 
which satisfies the minds of the jurors be- 
yond a reasonable doubt that he is guilty. If 
the evidence fails to do this, the defendant 
is entitled to an acquittal. The doubt must, 



however, be a doubt which arises out of the 
evidence in this case, — one which is the result 
of an honest and careful investigation of all 
the. facts and circumstances which are in 
evidence, — and must be in relation to these 
a reasonable doubt, one in consonance with 
reason, not in opposition to it. 

As a general rule, in civil causes, the char- 
acter of the parties cannot be put in evi- 
dence. Exceptions are found in cases of 
defamation and fraud, but in criminal Caus- 
es it is the right of the defendant to place 
in evidence his good character, and this is 
to be taken into consideration with th^ other 
evidence in the ease; not that, if a person 
is shown to be guiltj, that his previous good 
character should acquit him, but he is en- 
titled to its consideration as a part of the 
evidence of the question of his guilt. And it 
is upon this principle that the presumption 
is that one who has been uniformly honest 
and upright wiU not readily turn from the 
paths of a correct life, and become suddenly 
bad. The fact there was found upon settle- 
ment a balance due from the defendant to the 
bank will not of itself justify a conviction, 
but the fact is to be taken in connection with 
the other evidence in the case, as reflecting 
upon charges contained in the indictment. 

If the evidence in this case establishes in 
your minds, beyond a reasonable doubt, that 
the defendant committed the acts in either of 
the counts in the indictment, it will be our 
duty to return a verdict of guilty as to such 
counts. If, however, after a careful consid- 
eration of all the evidence in the case, there 
is, in your mmds. a reasonable doubt, wheth- 
er he has committed any of said,— any of 
such acts,— it will be your duty to render a 
verdict of acquittal. 



Case ISTo. 15,484. 

UNITED STATES v. JOHNSON. 

[1 Cranch, C. O. 371.] i 

Circuit Coi-rt, District of Columbia. Dec. 
T'iim. 1806. 

Criminal Latv — Examijtation of Juroks — Com- 
petency OP Witnesses. 

1. The court will not ask a juror, before he 
is sworn, wbethei he has formed aud delivered 
any opinion as to the case; but leave the party 
to challenge for fa-^or. 

2. A witness is not competent to testify as to 
the similitude of handwriting, who has only seen, 
for a few minutes, papers acknowledged by the 
defendant to be in his handwriting. 

[Cited in Talbott v. Hedge, 5 Ind. App. 560, 
32 N. E. 788.] 

Indictment [against Jeremiah Johnson] 
for forging a check on the Oflace of Dis- 
count and Deposit at Washington, the said 
office being a bank established under a 
charter from the^ government of the United 
States. The indictment was under the act 
of Maryland, November, ' 1797, a 96, § 2. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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F. S. Key,, for the defendant, requestea 
that the jurors might be asked whether they 
had formed and delivered any opinion upon 
the ease. 

THE COTJBT (DUOKETT, Circuit Judge, 
absent) refused to suffer the cLuestion to be 
asked, saying, that if the defendant wished 
to challenge the jurors for favor he might 
do so. 

Mr. Alexander, a witness for the United 
States, upon being asked by the court what 
knowledge he had of the handwriting of the 
prisoner, said that he had, as a justice of 
peace, seized a book of accounts, which the 
prisoner acknowledged to be in his hand- 
writing; that he examined the handwriting 
in the book, which he had in* his possession 
only about fifteen minutes; that he also 
saw, in Mrs. Cassin's possession, a piece of 
writing which the prisoner acknowledged to 
he his; and had, since the prisoner was 
confined in jail, received two notes from the 
prisoner; that his only knowledge of the 
prisoner's handwriting was derived from 
those circumstances; that he could only 
swear that the check was like what he had 
seen. 

Key & Dorsey, objected to this testimony, 
and cited McNal. Ev. 4lY, (Yates's opinion;) 
and Peake, Ev. 67. 

Mr. Jones, contra, cited Esp. 144; 1 W. 
BJ. 384. 

THE COUET said that Mr. Alexander's 
testimony was not evidence of the hand- 
writing of the prisoner. 

Verdict, no*- guilty. 
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UNITED STATES v. JOHNSON. 

[2 Cranch, O. 0. 21.] i 

Circuit Court District of Columbia. June 
Term, 1811. 

Bdrolaut — Ektkt op Stobehodse. 

A storehouse, not within the curtilage, but in 
which the derk of the owner usually sleeps, is, 
in law, the mansion-house of the owner; and 
burglary may be committed therein. 

This was an indictment for a burglary by 
breaking and entermg the dwelling-house 
of , Mr. Cassin. The building which the 
prisoner entered was a storehouse on a lot 
contiguous to the house in which Mrl Cas- 
sin lived; but not in the curtilage; his 
storekeeper, however, usually slept in it at 
night. 

Morsell & Van Home, for the prisoner, 
contended that this was not a dwelling- 
house; but if it was, it was the dwelling- 
house of the storekeeper, and should have 
been so charged in the indictment 

THE COURT (CRANCH, Chief Judge, ab- 
sent), said that this was a dwelling-house, 
where a person sleeps at night and is liable 



to be put in fear. The storekeeper was the 
servant or agent of Mr. Cassin. A person 
may have two dwelling-houses, in either of 
which burglary may be committed. 1 Hale, 
P. C. 556; Crown Cir, Comp. 207, 480. The 
sleeping in a house at night fixes its charac- 
ter, whether or not it be a dwelling-house; 
for a house which is only occupied and re- 
sided in during the day, is not considered a 
dweUing-house. 1 Hawk. P. 0. c. 38, §§ 10- 
20. On the contrary, if a person takes an 
inn of court, or a room for the purpose of 
lodging, burglary may be committed therein. 
Verdict "Not guilty." 
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UNITED STATES v. JOHNSON. 



[4 Cranch, C. C. 303.] i 

Circuit Court, District of Columbia. 
Term, 1833. 



March 



Indictment — Assisting Slave to Run Atvat — 

ScPPICIENCrOP AVEKMENTS. 

In an indictment under the Maryland law of 
1796, C-. 67, § 19, for assisting, by advice, the 
transporting of a slave, whereby his owner was 
deprived of the service of his slave, it is not 
necessary to state what the adviCe was, nor 
how it assisted; nor is it necessary to state a 
criminal intent, nor that the accused knew he 
was a slave and intended to run away. 

The indictment, which was founded on the 
Maryland act of 1796, c. 67, § 19, charged that 
the defendant [Abraham Johnson] did, on the 
19th of April, 1833, "assist the transporting of 
a certain slave named Joseph Dozier, the 
property of Lucy R. Miller, of Washington 
county aforesaid, from the said county and 
district by advice, and by conveying said 
slave in a gig from said county and district 
to the city of Baltimore, in the state of Mary- 
land, then and there, thereby depriving the 
said XiUcy Miller, the owner of said slave, of 
the service of her said slave, against the 
form of the statute," &c. 

The jury having found the defendant 
guilty, his counsel, Mr. Jones, moved, in ar- 
rest of judgment: 1st That the indictment 
is vague and uncertain in not stating what 
the advice was; nor the nature of it, by 
which the defendant assisted, &e., nor how 
the advice did assist 2d. In not charging a 
criminal intent nor that the defendant knew 
that Dozier was a slave, or intended to run 
away. 

Mr. Key, contra. The indictment need not 
aver a knowledge or intent not mentioned in 
the description of the offence in the statute. 
Rex V. Sainsbury, 4 Term R. 457. 

Mr. Jones, hi reply. It is not sufficient to 
state the offence in the vague terms of the 
statute. The act must appear to have been 
unlawfully done. If the statute be taken lit- 
erally, a man may be punished for giving a 
pass to his own slave. 1 Chit 231. 



ilReported by Hon. William Cranch, Chief 
Judge.] 
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1 [Reported by Hon. William Cranch, Chief 
Judge.] 



TJ. S, V. JOHNSON (Case No. 15,487) 

But THE COUE.T (ORANOH, Chief Judge, 
doubting) overruled the motion, as \7ell as 
the motion for a new trial, and fined the de- 
fendant $50. 
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Case Wo. 15,487. 

UNITED STATES v. JOHNSON. 

[1 N. J. Law J. 162.] 

District Court, D. New Jersey. May 14, 1878. 

FOGITIVES FROM JtJ&TICE — IXTERSTATE RENDITION 

— Habeas Corpus — Jcrisdiction of 
Federal Courts. 
[The federal courts cannot, by habeas corpus, 
release a person held for trial in a state court, 
either on the ground that he was seized in an- 
other state in an illegal manner, and without 
compliance with the act regulating interstate 
rendition, or on the ground that he is held to 
answer for a different crime than that for which 
he was extradited.] . , 

The prosecutor, in custody in the Essex 
county jail, sued out a writ of habeas cor- 
pus in the United States district court He 
had been arrested in the District of Colum- 
bia, and brought under a requisition from 
the governor of New Jersey to this state. It 
was claimed the arrest was irregular, etc. 
The opinion sets forth the main facts. 

A. Q. Keasbey and George M. Robeson, 
for prosecutor. 

G. N. Abeel and Jacob Vanatta, for de- 
fendant. 

NIXON, District Judge. I am quite clear 
that the facts presented by the return and 
the testimony in this case preclude the court 
from discharging the prisoner on these pro- 
ceedings, whatever may be the opinion of the 
court in regard to the methods adopted by 
the agents of the slate to obtain the posses- 
sion of the body of the petitioner; and I 
should be sorry to say or do anything which 
might be construed into an approval of such 
methods and proceedings. It nevertheless 
appears aflBrmatively that the prisoner is de- 
tained by the legal authority of the state, to 
answer certain alleged violations of the crim- 
inal laws of New Jersey. The case falls 
within the provisions of section 753 of the 
Revised Statutes of the United States, which 
restricts the writ of habeas corpus to a 
case, where the prisoner in jail is in custody 
under or by color of the authority of the 
United States, or is committed for trial be- 
fore some court thereof^ or is in custody for 
an act done or omitted in pursuance of a 
law of the United States, or an order, process 
or decree of a court or judge thereof; or is 
in custody in violation of the constitution, 
or of a law or treaty of the United States; 
or unless when it is necessary to bring the 
prisoner into court to testify. 

"it appears by the petition, return and evi- 
dence that the prisoner was brought into the 
state of New Jersey from the District of 
Columbia by persons claiming to act under 
the constitution and laws of the United 



States, in regard to the extradition of fugi- 
tives from justice. The second section of 
article 4 of the constitution provides that a 
person charged in any state with treason, 
felony or other crime, who shall flee from 
justice and be found in another state, shall, 
on demand of the executive authority of the 
state whence he fled, be delivered up to be 
removed to the state having jurisdiction of 
the crime. The act of congress of February 
12, 1793 (section 5278, Rev. St. [1 Stat 302]), 
was passed to provide the machinery to carry 
into efieect this provision, and it is therein 
made the duty of the executive of the statt 
or territory to which a person charged with 
the crimes generally designated in the consti- 
tution has fled, .upon lawful demand, to cause 
the fugitive to be arrested and surrendered 
up. The alleged fugitive in the present ease 
being in the District of Columbia, the de- 
mand was made upon the chief justice of the 
supreme court under section 843 of the Re- 
vised Statutes, relating to the District of 
Columbia, wherein that officer is directed to 
deliver up fugitives from justice in the same 
manner and under the same regulations as 
the executive authorities of the several states 
are required to do under the extradition 
act (Rev. St. §§ 5278, 5279). The demand of 
Gov. Clellan upon Chief Justice Carter was 
dated March 11, 1878, and was based upon 
the allegations that the prisoner stood char- 
ged with the crime of perjury, committed in 
the county of Essex, state of New Jersey; 
that he had fled from the justice of said 
state, and had taken refuge within the Dis- 
trict of Columbia. It requested that the peti- 
tioner be delivered up to Robert Lang and 
Andrew J. McManus, who were authorized to 
receive and convey him to the state of New 
Jersey, there to be dealt "with according to 
law. 

The grounds alleged in the petition for the 
discharge of the prisoner were, that he was a 
citizen of Connecticut residing at New 
Haven, in said state; that in the latter part 
of February last he left his home for the 
purpose of attending to certain business in 
the city of Washington in relation to legisla- 
tion then pending before the congress of the 
United States under consideration by a com- 
mittee of the senate; that he passed openly, 
in the daytime, through the state of N6w 
Jersey, and took rooms at the hotel in the 
city of Washington, where he remained from 
day to day in the open and public pursuit of 
the business objects for which his presence 
was required at the capital, and attended 
from time to time before the senate commit- 
tee, and held conferences with different mem- 
bers of congress, concerning the business 
which he had in hand; that he was thus en- 
gaged on the 11th of March last, and in the 
evening of that day had retired to his bed 
as usual, when, at about midnight, he was 
awakened and disturbed by the entrance of 
three men into his room, who informed him 
that they had authority to arrest him, and 
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intended to take him to the state of New 
Jersey; that he demanded their authority, 
which they refused to produce, insisting that 
he should go with them to the police station; 
that he. requested that they would permit 
him to send for his counsel, which they also 
refused; and that, finally, upon their threats 
to use force, aud in order to avoid disturh- 
ance in the hotel in the middle of the night, 
he allowed them to take him without actual 
resistance to the police station, upon the ex- 
press condition and promise that they would 
send for his, counsel early in the morning; 
that they placed him in close confinement, and 
did not allow him to see or communicate with 
any person, but kept him confined until ahout 
one o'clock p. m. on the 12th of March, when 
they placed him in the train, and brought 
him to Newark, New Jersey, and lodged him 
in the Essex county jail, where he has since 
remained; that during all this time they 
exhibited no warrant or paper of any kind, 
although he repeatedly insisted that they 
should do so. and he could obtain no infor- 
mation as to the grounds or authority for ar- 
rest except vague verbal statements of the 
officers, one of whom, during the morning, 
in reply to reproaches of the petitioner for 
their failure to notify his counsel, said that 
he would frankly let him understand that he 
was not to be allowed to see counsel or any 
person until he got to New Jersey; that he 
has since ascertained that Robert Lang, as 
the agent of the state of New Jersey, ar- 
rived in "Washington on the evening of the 
11th of March, with a requisition fi'om the 
governor of the state of New Jersey; that 
before presenting the same to the proper au- 
thorities in the District of Columbia, in order 
to ascertain whether a warrant would be is- 
sued thereon, and without any judicial pro- 
ceedings or warrant whatever, the said agent, 
with the assistance of the police officers, in- 
vaded the sleeping room of the petitioner, 
and hurried him to the police station, as be- 
fore stated, and kept him there until, at the' 
opening of the court in the next morning, they 
went before Chief Justice Carter, and pre- 
sented the requisition, and obtained a war- 
' rant for the arrest of the petitioner "if he 
should be at large," and for his delivery to 
said agent for removal to New Jersey; that 
the said requisition and the warrant were 
founded upon an indictment against the peti- 
tioner found in April, 1877, in "the Essex 
oyer and terminer, for perjury, alleged to 
have been committed by him in an examina-" 
tion under oath before a police justice, upon 
a complaint against him for an alleged con- 
spiracy; that the petitioner is advised that 
such indictment was void on its face, for the 
reason that no person charged with crime 
can lawfully be put under oath on a pre- 
liminary examination, and that perjury' can- 
not be assigned thereon, and for other causes 
apparent upon said indictment; that if the 
petitioner had had opportunity to consult 
counsel or defend himself against said arrest. 



no wan-ant could properly have been issued 
on said requisition, and, if issued, it would 
have been vacated upon proper legal proceed- 
ings; that upon a writ of habeas corpus, is- 
sued on his application, and allowed by one 
of the justices of the supreme court of New 
Jersey for the purpose of being admitted to 
bail, the warden returned that he held him 
in custody only by virtue of the said requisi- 
tion and the proceVdings thereon; that such 
proceedings were instituted in pursuance of 
a law of the United States, providing for the 
surrender of fugitives from justice fleeing 
from one state to another; that the petitioner 
was not in fact a fugitive from justice, and 
had committed no crime in New Jersey or 
■elsewhere; that the indictment which formed 
the basis of such extradition proceedings did 
not charge any crime under any statute or at 
common law, and that, therefore, the arrest 
in the manner aforesaid was illegal, and a 
gross violation of the rights of the petitioner 
as a citizen of the United States. 

If the same return had been made to the 
writ of habeas corpus in this case, that the 
warden annexed to the writ issued for the 
prisoner on his application to the supreme 
court of the state to be admitted to bail, to 
wit, that he was held in custody only by 
virtue of the commitment issued by the gov- 
ernor to the keeper of the jail of the county 
of Essex, the sole question presented would 
be, whether it were competent for this court 
to inquire into the sufficiency of the evidence 
upon which the governor of New Jersey and 
the chief justice of the District of Columbia 
acted jn making the requisition by the one 
and the order for rendition by the other. 
But the return as amended sets forth, .the 
existence of new facts which had arisen 
since the writ was allowed. It not only 
awarded that the prisoner had been deliv- 
ered into his custody by virtue of the writ 
of commitment issued by Governor McClel- 
lan of New Jersey, but also that he was held 
(1) by virtue of writs of capias from the 
court of oyer and terminer in and for the 
county of Essex, for the term of April, 1877, 
and the term of April, 1878; and (2) by vir- 
tue of orders of said court remanding him to 
his CTistody for trial upon the indictments 
to which he had hitherto pleaded, the terms 
of which were annexed, and which were the 
cause of his detention. The writ of habeas 
corpus was tested and allowed April 16, 
1878. It appears by the copies of the papers 
annexed to the return, that on the 19th of 
April the court of oyer and terminer of Es- 
sex county caused the prisoner to be placed 
at its bar to be charged in the indictment for 
perjuiy, upon which the requisition had been 
made, and, on his plea of not guilty, the 
court had remanded him to the custody of 
the warden of the jail for trial, upon the 8th 
of May, upon the indictments to which he 
had before pleaded; that upon the 26th of ■ 
April he was again brought to the bar of the 
court to be charged upon another indictment 
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for conspiracy, and upon Ms plea of not 
guilty tlie eoiirt had again remanded him to 
the same custody and control to be held for 
trial. The traverse to the return substan- 
tiaUy admits the truth of these allegations!, 
but seeks to break their force by charging 
that if the arrest of the petitioner, by means 
of which he was brought within the jurisdic- 
tion of this state, was unlawful, he was en- 
titied to his discharge from custody and re- 
turn to his home, notwithstanding he has 
been charged with other indictments, and 
has been ordered to be held for trial since 
the service of the writ of habeas corpus. 

We are thus brought to the consideration 
of the naked questions (1) whether a fugitive 
from justice extradited from one state of the 
Union to another, on the charge of a com- 
mission of a specific crime, can be held by" 
the courts of the state to which he is sent 
for trial for another and different crime; 
and (2) whether such person may be detain- 
ed by the authorities of the state, for the 
prosecution, notwithstanding it may appear 
that his arrest under the rendition proceed- 
ings was without legal authority. K these 
inquiries are answered in the affirmative, if 
the state courts, without regard to the law- 
fulness or unlawfulness of the methods 
adopted to obtain the custody of the body 
of the prisoner, may now detain him for 
trial upon tlie same or other indictments, 
charging him with offences against the' crim- 
inal laws of the state, he has no claim upon 
' this court for a discharge on the grounds 
that his rights as a citizen were violated by 
the parties who secured his person in a for- 
eign jurisdiction, other tiian by a due process 

of law. 

Questions were discussed on the argu- 
ments which may properly arise between 
governments, as to the construction of ex- 
tradition treaties, or between individuals as 
to responsibility for the invasion of personal 
rights, but which, in my judgment, are not 
involved in the present inquiry. It may be 
true, that when a treaty exists between two 
independent nations in regard to the sur- 
render of fugitives, and a criminal is given 
up on the allegation that he has committed 
a specified crime, good faith between the 
governments requires that he should not be 
tried for other ofCences. It may be true, 
that when a citizen has been placed under 
restraint without lawful cause, he can hold 
every one who caused or contributed to his 
imprisonment to a strict responsibility in a 
civil action. In the one case the right of 
asylum is sacred, except so far as it has been 
yielded by the terms of the international 
compact, and any abuse or perversion by one 
government of the privileges of arrest grant- 
ed by the treaty is a just cause of complaint 
on the part of the other. In the other case, 
so zealous is the law in regard to any inva- 
sion of the individual liberty of the citizen, 
that aE imauthorized resti'aint of his person 
is followed by damages against the ofEend- 
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ing party- But here a court of competent 
jurisdiction has the custody of a person who 
is charged with the commission of certain 
offences against the laws of the state. The 
answer to the charge is, that some other 
parly has done a wrong to the prisoner, by 
violating the laws of another state in arrest- 
ing him without proper authority. In a 
criminal case, this can hardly be reckoned a 
pertinent response. A person arraigned for 
the commission of a felony cannot plead in 
bar, that he ought to be excused from an- 
swering the charge, because other parties 
have trespassed upon his personal rights. It 
is a confounding of mati:ers which are es- 
sentially separate and distinct It is a 
claim on the part of the accused that his 
criminal violation of the laws is to be con- 
doned by his personal injuries. It is asking 
a court to suspend the exercise of its most 
responsible duties, to wit, the trial of alleged 
offenders against the penal code of the state, 
while the persons charged with the crime are 
instituting preliminary investigations into 
the method adopted to bring them within its 
jurisdiction. Such a course, for obvious rea- 
sons, is allowable in a civil suit between pri- 
vate litigants, but, for like obvious reasons, 
cannot be, and never has been, allowed in 
criminal proceedings, where the object of 
the prosecution is to punish an offence 
against the public- On a claim of this sort, 
the court says to the prisoner: "You are 
going too fast; we will consider one thing at 
a time, and every thing in its regular ord^r. 
The precise matter which now concerns you 
and the court is whether you are guilty of 
the crime charged against you. As you hap- 
pen to be found within our jurisdiction, we 
will first settie that question, and after- 
wards, if need be, will inquire into the cir- 
cumstances attending your rendition for 
trial, or will leave the respective govern- 
ments to discuss them, or will remit you to 
the recovery of such damages as you may 
be able to obtain in the civil courts for the 
violation of your rights of person." 

All the authorities in Great Britain and the 
United States, when carefully distinguished 
and interpreted by the circumstances, sup- 
port this view of the law. The earliest 
cases in England to which the attention of 
the court has been called are Rex v. Marks, a 
East, 157, before the king's bench in 1802, 
and Ex parte Krans, 1 Bam. & 0. 258, in the 
same court in 1823, in both of which it was 
held, that when a party was liable to be de- 
tained on a criminal charge, the court would 
not inquire on a habeas corpus into the man- 
ner in which the capture had been effected. 
The Case of Scott, 9 Bam. & O. 446, before 
the king's bench in 1829, was this: A rule 
nisi had been obtained for a habeas corpus 
to brhig up the body of the prisoner in the 
custody of the marshal, in order that' she 
might be discharged, on the ground that she 
had been improperly apprehended in a for- 
eign country. It appeared in the return that 
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an inaictment for perjury had been found 
against her in London; that a -warrant for 
her arrest to appear and plead had l>een 
granted; that the police officer, having the 
warrant^ went beyond the jurisdiction, and 
followed her to Brussds, and then arrested 
her, conveyed her to Ostend against her will; 
thence back to England. Chief justice,' on 
■discharging the rule, said: "The question is 
this: Whether if a person charged with a 
■crime is found in this country, it is the duty 
■of the couit to take care that such party 
shall be amenable to justice, or whether we 
are to consider the circumstances under 
wliich she was brought here. I thought, and 
still continue to think, that we cannot in- 
<iuire into them." The courts of South Caro- 
lina in the same year were considering the 
same question as appears by the case of 
State V. Smith, 1 Bailey, 283. Smith had 
been* convicted m 1821, under the laws of 
South Carolina, of stealing a slave, and had 
received sentence of death, but was pardoned 
by the governor, on condition that he would 
remain in close confinement until January 
1, 1823, and then, within fifteen days,. leave 
the state, and never return to it. The par- 
don was accepted by the defendant, who re- 
mained in confinement the time specified, 
and, within fifteen days after being liberated, 
removed to North Carolina, where he resided 
tmtil 1827. He then returned to South Caro- 
lina, and remained there until July, 1829. 
On the 6th of that month, the governor is- 
sued his proclamation stating that the de^ 
fendant was then at large in South Carolina, 
in open violation of the condition of his par- 
■don, and offering a reward for his apprehen- 
-sion. On the 17th of the same month, the 
defendant again went into North Carolina, 
a,nd was shortly afterwards forcibly seized 
by certain citizens of South Carolina, without 
any warrant or authority from any officer or 
tribunal of either state, except the proclama- 
tion of the, governor, and was brought into 
South Carolina, and lodged in jail. The pris- 
oner was brought before Chancellor Harper, 
by writ of habeas corpus, and a motion made 
for his discharge, on the ground that, his ar- 
rest being illegal, his detention was equally 
so. The chancellor, in refusing the dis- 
<;harge. said: "The ground principally relied 
■on is the irregularity in the manner of his 
arrest He was arrested by means of a vio- 
lation of the laws and jurisdiction of the 
state of North Carolina. « * * But, when 
an individual charged with a criminal offence 
is before a magistrate, the sole inquiry is, 
■does there appear sufficient cause for his 
commitment, or binding him to his answer? 
No matter what irregularities have occurred 
in his arrest, or whether he has ever been ■ 
arrested or no^ if it appear that the laws 
have been criminally violated, it is the duty 
■of the officer to take measures for vindicat- 
ing them by a prosecution." An application 
was afterwards made for his discharge be- 
'fore the court of appeals, on account of his 



illegal arrest, and the court sustained the 
views of the chancellor; holding that it was 
no ground for the discharge or exemption 
from punishment of a person who had been 
guilty, within the limits of South Carolina, 
of an ofEence against the laws, that he was 
subsequently arrested with lawless violence 
in the territory of another state, and brought 
within South Carolina, in violation of the 
jurisdiction of the state in which he was ar- 
- rested; and that, in whatever manner he 
was brought within the jurisdiction of South 
Carolina, he must answer for the previous 
violation of her laws. ' , 

In the case of State v. Brewster, 7 VL 118, 
before the supreme court of Vermont, in 
1835, an attempt had been made in the court 
below to have, the proceedings in an indict- 
ment against the defendant dismissed, on 
the ground that he was forcibly, and against 
and without the assent of the authorities of 
Canada, brought from the province, the place 
of his residence, by citizens of Vermont, for 
the purpose of being prosecuted for the of- 
fence charged. The court held that the mat- 
ter set up could not avail the prisoner. "In 
this case" it said, "the offence, if committed 
at all, was committed within our jurisdiction, 
and it is punishable by our laws. The de- 
fendant, although a foreigner is, if guilty, 
equally subject to our jurisdiction with our 
own citizens. His escape into Canada did 
not purge the offence nor oust our jurisdic- 
tion; being retaken and brought in fact with- 
in our jurisdiction, it is not for us to inquire 
by what means or in what precise manner 
he may have been brought within the reach 
of justice; it becomes then immaterial wheth- 
er the prisoner was brought out of Canada 
with the assent of the authorities of that 
country or not. If there were anything im- 
proper in the transaction, it was not that the 
prisoner was entitled to prjotection on his 
own account. The illegality, if any, consists 
in a violation of the sovereignty of an inde- 
pendent nation. If that nation complain it 
is a matter which concerns the political re- 
lations of the country, and that aspect is a 
subject not within the constitutional powers 
of this court." 

Dows' Case, reported in 18 Pa. St, 37, was 
before the supreme court of the neighboring 
state of Pennsylvania in the year 1851, in 
many of its features is quite similar to the 
one under consideration. The prisoner was 
indicted for forgery in the county of Alle- 
ghany. It being ascertained that he was in 
the state of Michigan, a requisition was 
made by the governor of Pennsylvania up- 
on the executive of that state for his surren- 
der. In pursuance thereof, the governor of 
Michigan issued his warrant to arrest and 
surrender Dows to the authorities of Penn- 
sylvania. Afterwards he was arrested at 
Detroit by the officers of a steamboat, when 
on board of said boat, and was carried to 
Erie, in Pennsylvania, and there delivered 
to the sheriff of Erie, and conveyed to Pitts- 
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liurgh, and lodged in jail, Tlie officers of the 
boat had no warrant in their hands at the 
time of the arrest. The sheriff of Erie coun- 
ty was also without warrant. A writ of ha- 
beas corpus was issued by the supreme court 
at the instance of the prisoner, claiming that 
he was entitled to be discharged from custo- 
dy on account of the defect in the mode of 
his original arrest. Chief Justice Gibson de- 
livered the opinion of the court, and said 
they would have been bound to let the pris- 
oner go free if his release had been demand- 
ed by the governor of Michigan, but, as he 
had not demanded it, the illegality of the 
capture could not be set up by the fugitive. 
The supreme court of Iowa, in State v. Ross, 
21 Iowa, 467, held that it was no defense to 
an indictment charging the defendants with 
crime committed in Iowa that they were ar- 
rested without authority in Missouri, and 
wrongfully brought within the jurisdiction 
of Iowa. "It may be conceded," remark the 
court, "that the prisoners were arrested in 
Missouri, and carried into this state, by 
force and against their will, by parties acting 
without authority. After being thus brought 
to the state, however, they were turned over 
to the civil authorities, and proper steps 
taken for their detention and trial. * * * 
The claim is that the prisoners were brought 
within the jurisdiction of the state by fraud, 
violence, and without any semblance of au- 
thority, and that comity to the rights of sister 
states, a just appreciation of the rights of 
the citizen, and a due regard for the in- 
tegrity of the law and its administration de- 
mand that the court should, under such cir- 
cumstances, refuse its aid, and, indeed, that 
there can be no rightful exercise of jurisdic- 
tion over those- thus arrested. * * * The 
liabilities of the party arresting them with- 
out legal warrant, for false imprisonment or 
otherwise, and their violation of the penal 
statutes of Missouri, may be ever so clear, 
and yet the prisoners not be entitled to their 
discharge. * * * That our laws have been 
violated is sufficiently shown by the indict- 
ment; for this the state has a right to de- 
tain the prisoners, and it is of.no importance 
how or where their capture was effected." 

No reference has been made to the cases of 
U. S. V. Caldwell [Case No. 14,707], U. S. v. 
Lawrence [Id. 15,573], Com. v. Hawes, 4 
Am. Law J. 524, or to the opinion of Lind- 
say, O. J., affirming the judgment of the 
inferior court in the last stated case, report- 
ed in 13 Bush, 697, all of which were so 
fully discussed in the argument, because in 
my judgment, they are not pertinent to the 
present inquiry. They all turn upon the con- 
struction of the treaty between the United 
States and Great Britain in regard to the 
extradition of fugitives from justice, and in- 
volve the authority of the courts to hold a 
surrendered fugitive for trial, for any other 
than extraditable offences. It may, however, 
be remarked in reference to this question 
that, by the second clause of the sixth arti- 
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cle of the constitution of the United States, 
treaties are declared to be the supreme law 
of the land; and by the second section of 
the third article, they are brought as direct- 
ly within the judicial power as cases in law 
and equity, arising under the constitution 
and laws of the United States. Unless, there- 
fore, there was something in the treaty with 
Great Britain which required the aid of 
legislative provisions to give it effect (see 
[Foster v. Neilson] 2 Pet. [27 U. S.] 253), it 
is somewhat difficult to understand or in- 
dorse the reasoning of the learned judge who 
decided the Cases of Caldwell and Lawrence 
[supra], and especially where he asserts that 
complaints of the abuse of extradition pro- 
ceedings do not form a proper subject of in- 
vestigation in the courts of the United States, 
It is the conclusion of the court, upon prin- 
ciple and authority, that the state court has 
the right to hold the prisoner for trial for the 
offences charged against him, without refer- 
ence to the circumstances under which his 
arrest was made in a foreign jurisdiction. It 
necessarily follows that there is no authority 
here to discharge him on the habeas corpus. 
Neither the constitution of the United States 
nor the 753d section of the Revised Statutes 
makes any provision for the writ in such a 
case, and the prisoner must be remanded. 



Case No. 15,488. 

UNITED STATES v. JOHNSON, 

[2 Sawy. 4S2.] i 

District Court D. Oregon. Dec. 20, 1873. 

Elections — Bribing Voters — Ikdictment — Ju- 
dicial Notice. 

1. The couri takes notice that the state of Ore- 
gon is a representative and judicial district of 
the United States. 

2. An allegation that an election was held at 
East Portland precinct, equivalent, under the cir- 
cumstances, to one that an election was held iu 
such precinct. 

3. An averment that an election was held in 
a certain precinct on the day prescribed for hold- 
iug such election is sufficient, it being presumed, 
under the circumstances, that such election was 
legal. 

4. Semble, that an allegation that defendant . 
guve B.. $2 50 to vote at said election, is suffi- 
ciently certain. 

[This was an indictment against George 
"W. Johnson, charged with offering a bribe 
for the purpose of procuring a vote.] 

Addison 0. Gibbs, for the United States. 
Joseph N. Dolph and E. 0. Bronaugh, for 
defendant. 

DEADY, District Judge, This indictment 
was f oimd December 9, and contains but one 
count. It charges, that on October 13, 1873, 
at an election held on said day at East Port- 
land precinct, in thfe county of Multnomah 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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and state of Oregon, for representative in 
the congress of the United States, the defend- 
ant did then and there, knowingly, etc., "give 
to one Robert Biiice, he, the said Robert 
Bruce, not having a right to vote at said 
election, for the reason that the said Bruce 
had already voted at said election for repre- 
sentative in congress at South Portland pre- 
cinct, in said county, the sum of $2.50 as a 
gift, bribe and reward to him, the said Robert 
Bnice, to vote at said election, so held at East 
Portland precinct aforesaid, thus preventing 
the said Robert Bruce from freely exercising 
the right of suffrage: contraiy to the form 
of the statute, etc." 

The defendant demurs to the indictment, 
because, first, the facts stated do not consti- 
tute a crime; second, the crime charged is 
not triable in the district of Oregon; and, 
third, it was not found and presented in con- 
forinity to the statutes. The indictment is 
found under section nineteen of the act of 
May 31, 1870 (18 Stat. 144). 

So far as the allegation concerning the 
preventing of Robert Bruce from freely exer- 
cising the right of suffrage iS concerned, it 
is a mere conclusion of law not warranted . 
by the premises, and may be rejected as Sur- 
plusage. It having been already alleged that 
Bruce had no right to vote at the election in 
East Portland precinct, he had no right of 
suffrage to exercise on that occasion. See 
U. S. V. Hendric [Cases No. 15,346 and 15,- 
347]. 

The indictment without this allegation is 
similar to the one in U. S. v. Hendric, in 
which it was held, that the crime of coun- 
seling a person to vote who was not qualified 
to do so, was sufficiently charged by alleging 
that the defendant knov/ingly offered a bribe 
to such person to vote. 

On the argument of this case it 'was fur- 
ther maintained, that the indictment should 
contain an averment that a legal election 
was held in East Portland precinct; and it 
was also objected that it does not appear 
that the election was held in the district of 
Oregon, or in the precinct aforesaid, or in 
any precinct. 

The allegation that an election was held at 
a precinct in the county of Multnomah and 
state of Oregon, is equivalent to an allega- 
tion that such election was held at a pre- 
cinct in the representative and judicial dis- 
trict of Oregon; the law being, and of this 
the court takes notice, that said districts and 
state are identical in area. 

So with the allegation that the election in 
question was held at East Portland precinct. 
The primary sense of "at" is nearness, but 
it is also used in the sense of "in"— as "at 
church, at school, at your house." See "Wor- 
cest. Diet. In all these instances, and many 
more that might be mentioned, the word '"at" 
signifies the idea of being in or near the 
place named, according to circumstances.'. 

True, the act regulating elections only au- 
thorizes them to be "held in the several elec- 



tion precincts of the state" (Sess. Laws 1870, 
p. 80); and such is the language of the con- 
stitution (article 2, § 17), where it is de- 
clared that "all qualified voters shall vote 'in 
the election precinct in the county where 
they may reside," etc. Yet it appearing that 
"at" is, in many cases, used in the sense of 
"in," and this appearing to be one of them, 
because an election, legal or othei'wise, could 
not be held elsewhere than in an election 
precinct in the county of Multnomah, it be- 
ing a presumption of law that such county is 
divided into election precincts, so that no 
part of it is not included in one of such pre- 
cincts, the words are so far equivalent. 

It is also objected that it is not alleged that 
East Portland precinct is, or was, an election 
precinct. If there were any other precincts 
known to the constitution and laws of the 
state there would be force in this objection; 
but this is not so. In this state a precinct is 
a political division or part of a county estab- 
lished by the county court for the purpose 
of holding elections therein, and there is no 
authority to establish one for any other pur- 
pose. But a precinct being established, the 
law uses it as a convenient division of terri- 
tory, wherein to permit the election of jus- 
tices and constables, and the exercise of 
their jurisdiction and authority. Presum- 
ably, then, the Bast Portland precinct is an 
election precinct, and an election held there 
was held in an election precinct. - 

As to the objection that it is not alleged 
that the election in question was a legal or 
duly authorized one, it is admitted that the 
better mode of stating a matter of this kind 
is to aver that it was duly held, had or done. . 
But if the facts stated do not warrant the al- 
legation it avails nothing; and conversely, if 
the facts make a case of prima facie legal 
election it is sufficient. 

The election is not expressly described in 
the act defining the offense as a legal one. 
It simply provides "that if at any election for 
representative in congress" any person shall 
commit the crime therein defined he shall be 
punished, etc. Of course, the words of the 
act are to be construed as only applicable to 
a legal election, and the same may be said 
of the same words in the indictment. 

No question is made but that the governor 
had power to authorize and direct that a 
special election be held on the day named in 
the indictment, in the several election pre- 
cincts in the state. Code Or. p. 710, § 50. It 
is also admitted that the court must take no- 
tice of the fact that the executive of the state 
did call a special election for representative 
in congress from this district on that day. 
So much being taken for granted, and it be- 
ing averred that the alleged illegal act or 
crime was committed with reference to an 
election held in said precinct on that day for 
representative as aforesaid, the most reason- 
able conclusion is that it is the duly author- 
ized "election which is meant and intended, 
and not an imaginary, illegal one. 
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, Objection is also made that while it is 
averred that Bruce had already voted at 
said election for representative, etc., at South 
Portland precinct, it is not directly averred 
that an election was held in such precinct on 
such day. It is questionable whether it was 
necessary to do more in this indictment than 
to allege that Bruce had no right to vote at 
the election in East Portland precinct, with- 
out saying why. But if it was necessary to 
state the reason, I think it was sufficient to 
say, because he had already voted on that 
day for representative, etc., without men- 
tioning the precinct or place. 

But an election was appointed to be held in 
the South Portland precinct that day for the 
same purpose as in the east one, and it be- 
ing averred that Bruce had voted there, it is 
implied and presumed that there was .an 
election there. 

It must also be borne in mind that the al- 
legations of the indictment relating to the 
holding of the election of October 13, are all 
mattei-s of inducement only, and therefore 
need not be stated with the same particu- 
larity and certainty as the description of the 
offence itself. 

Another objection is pressed with some 
force and plausibility, which is, that the 
description of the ofEence is so ambiguously 
stated, that it is uncertain whether it is in- 
tended to charge that the defendant gave 
Bruce $2.50 to induce him, the said Bruce, to 
vote illegally, or to induce him, the said 
Bruce, to permit the defendant to vote, 
whether legally or illegally, does not appear. 

It must be admitted that the indictment is 
not as ceitain as it should be, in this respect. 
Take the sentence stripped of the qualifying 
clauses, which somewhat obscure it, and it 
reads thus: "The defendant did give to 
Robert Bruce the sum- of $2.50 to vote at 
said election." Taken literally, the allega- 
tion is susceptible of either meaning. 

But considered with reference to the law 
of the ease, it is probably sufficiently certain 
that the bribe was given to induce Bruce to 
vote. Bruce had no power to permit de- 
fendant to vote at that election unless he 
wa? one of the judges thereof, and that is 
not alleged, and therefore there could be no 
object in offering the bribe for that purpose. 
But it being alleged that Bruce had no right 
to vote at said election, and it being in the 
power of. the defendant to bribe him to do so, 
notwithstanding, it is quite certain that the 
bribe was given to induce the unqualified 
voter to vote rather than to induce him to 
permit the defendant to vote, when it does 
not appear that the former had any power 
to accept or reject votes at such election. 

The demurrer is overruled. 



•UNITED STATES (JOHNSON v.). See 
Cases Nos. 7,418 and 7,419. 

UNITED STATES v. JOHNSON. See Case 
No. 14,672. 
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UNITED STATES es rel. FOOTE v. 
JOHNSON COUNTY. 

[5 Dill. 207, note.] i 

Circuit Court E. D. Missouri. 1879. 

Constitutional Law — Railroad Aid Bomds — 
Legislation of Missoum— Obliga- 
tion OP CONTKACTS. 

The act of the legislature of Missouri of 
March 8th, 1879, in respect of the levy of taxes 
for the payment of comity indebtedness, known 
as the '^Oottey Act," if applicable to the pay- 
ment of judgments rendered against counties 
upon railroad aid bonds issued prior to such act, 
is in conflict with the provision of the federal 
constitution which prohibits the states from im- 
pairing the obligation of contracts. 

Elisha Foote, the relator, is a judgment 
creditor of the defendant county upon rail- 
road aid bonds. To an alternative mandamus 
the county pleaded, in its retm-n, the act of 
the legislature of Missouri of Mai'ch 8th, 1879, 
quoted in U. S. v. I/ineoln Co. [Case No. 15,- 
503], in the manner set forth in the opinion 
of the court, to which return there was a de- 
murrer. 

John B. Henderson and others, for the re- 
lator. 

Thomas O. Reynolds and others, for the 
county. 

Before DILLON, Circuit Judge, and 
TREAT and KREKEL, District Judges. 

KREKEL, District Judge. The relator, 
EUsha Foote, on the 20th day of April, 1878, 
recovered in this court a judgment against 
Johnson county for the sum of $4,416.22 on 
bonds issued on account of subscription to 
the TVarrensburg and Marshall Railroad Com- 
pany, made by Warrensburg township, in 
Johnson county. [Case No. 4,912.] Relator 
made demand for payment, which being re- 
fused, he applies for a mandamus to compel 
the county court and treasurer of Johnson 
county, Missouri, to pay him any sum of mon- 
ey that may be in the hands of the treasurer 
of said county and collected for the puirpose 
of passing the coupons on the bonds issued, 
and if, after such payment, any balance re- 
mains unpaid thereon, then that said county 
court cause to be levied, assessed, and col- 
lected by a special tax on the property of 
"Warrensburg township, under and according 
to the provisions of the laws of Missouri, suf- 
ficient to pay the remainder of said judg- 
ment. 

An alternative writ of mandamus issued, to 
which the treasurer makes return as follows: 
That the moneys collected to pay interest 
coupons on bonds issued by Johnson county, 
on behalf of Warrensburg township, amount 
to .$4,652.28, $1,502.28 whereof are now In the 
hands of the treasurer; that the balance was 
loaned out in November, IStG, under the or- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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der of the county eourt, and lias not been 
paid, and there axe no other funds of War- 
rensburg township. Further answering, he 
says that he cannot pay any money except 
on the order and warrant of the county coiurt 

The county court, in their first return to the 
alternative writ, filed September 2d, 1878, say 
that, on the facts set out in the treasui*er's 
answer, which they make a part of their re- 
turn, they submit whether they should an- 
swer further. 

These returns being held insufficient, on 
leave for further return, the county court, on 
the 23d day of November, 1878, certifies obedi- 
ence to the alternative writ, by showing that 
they had collected the seveml amounts' loan- 
ed out and paid the proceeds thereof, includ- 
ing cash in treasuiy, on said judgment. 

On 3Iarch lltli, 1879, respondents, the coim- 
ty court, filed a further return, and for cause 
why they should not be commanded to levy 
and collect taxes to pay the balance remain- 
ing unpaid on said judgment, sbow: 1. That 
relator had failed to avail himself (as he was 
bound to do) of tbe law as it existed set the 
time of the issuing of the bonds, and still ex- 
ists in the state of ^Missouri, giving the cir- 
cuit court supervisory power over the coun- 
ty court regarding th.e levy, assessment, and 
collection of the tax to pay said judgment. 
2. The unconstitutionality of the act under 
which the bonds issued. 3. That the act of 
the general assembly of the state of jNIissouri, 
approved April 12th, 1877, prohibited the pay- 
ment of bonds issued under the so-called rail- 
road act of March 23d, 1868, until said act 
shall have been declared constitutional by the 
courts of final jurisdiction. That the supreme 
eourt of Missouri, a court of final jurisdiction, 
had decided said last mentioned act uncon- 
stitutional, and the county court was thus 
prohibited from making payment of said 
judgment 4. That they have no authority to 
levy a tax on real estate only, as commanded 
to do by the alternative writ. 5. That they 
can levy a tax at the regular May term of 
the court only. 6. That by an act of the 
general assembly of the state of Missouri, ap- 
proved March 8th, 1879, entitled "An act con- 
cerning the assessment, levy, and collection 
of taxes, and the disbursement thereof," said 
county court is deprived of power to levy the 
tax mentioned in said alternative writ," ex- 
-cept with the previous sanction of the circuit 
court of said county, and said judges of said 
•county court are threatened with punishment 
and forfeiture of office should they levy said 
tax without being ordered first to do so by 
said circuit court. 7. The treasurer has no 
power or authority in the premises, except 
under the order of said court. 

To this last and further return a demurrer 
is filed for insufficiency in law. 

As to the first plea, that relator had not 
availed himself of the supervisory power 
given the circuit courts over county courts in 
Missouri regarding tax levies, it will be 
sufficient to say that respondents' plea does 



not show a state of facts falling within the 
supervisory power of the circuit court, even 
if such power could have been called into ex- 
ercise in a case like the one before the court, 
which is doubted. 

The second plea, that the act under which 
the bonds issued is unconstitutional and void, 
is pleaded, as stated by the counsel, for the 
purpose of being made available in the con- 
tingency of the supreme coxurt of the United 
States changing its views regarding the con- 
stitutionality of the act of March 23d, 1S6S. 

The third plea sets up the act of April 
12th, 1877, as prohibiting county courts from 
complying with such orders as are prayed 
for by relator, until the act of March 23d, 
1868, shall have been previously decided to 
be constitutional by the courts of final re- 
sort Eegarding this plea, it may be said, 
in the first place, that the act of April 12th, 
1877, is one enabling and authorizing coun- 
ties, cities, and towns to compromise their 
debts, and provides that no township bonds 
"shall be purchased, redeemed, or renewed," 
provisions altogether inapplicable to the 
case before us, in which payment of a judg- 
ment obtained on such bonds is involved. 
In the next place, this court, in the original 
case, decided the act of March 23d, 1868, 
to be constitutional, following the decision 
of the supreme court of the United States. 
Again, the supreme court of the United 
States is a court of final jurisdiction. If by 
the use of the word "courts" is meant that 
both the state and United States cOurts of 
final jurisdiction must decide in favor of 
the constitutionality of the act, then, for this 
reason, the act must be held void so far as it 
is pleaded and applicable to this case, for 
reasons more particularly pointed out in the 
consideration of the sixth plea pleaded. The 
supreme court of Missouri having held the 
act of March 23d, 1868, constitutional wben 
the bonds were issued, United States courts 
will protect rights acquired under such hold- 
ing against .any change of views of the su- 
preme court of that state, as was decided by 
Judge Dillon in the original case, following 
the adjudications of the supreme court of 
the United States in Alcott v. Supervisors, 
16 Wall. [83 U. S.] 678; Township of Pine 
Grove v. Talcott, 19 Wall. [86 U. S.] 666, 
and cases cited. 

The fourth plea, that the county court has 
no authority to levy taxes on real estate ex- 
clusively, will be disposed of by allowing re- 
lator to amend his petition for mandamus so 
as to include personal proi)erty and mer- 
chants' statements, as provided by the act 
of March 10th, 1871, amending the act of 
March 23d, 1868, and by. amending the al- 
ternative writ of mandamus herein so as to 
conform to the amended prayer for the 
writ U. S. V. Union Pac. R. Co. [Case No. 
16,601]. 
•The fifth plea pleaded, that the county 
court can only levy taxes, under existing 
laws, on the first Monday in May of each 
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year, may not apply to a case in -wbicli spe- 
cial authority is given to levy, assess, and 
collect taxes for a designated purpose; yet 
this court, having due regard to the cost in- 
curred by such collection, has always direct- 
ed the levies to he made at the time and 
with other county revenue. 

The sixth plea, setting up the act of the 
general assembly of Missouri of March Stli, 
1879, depriving county courts of the power 
to levy the tax mentioned in the alternative 
writ, except with the previous sanction of 
the circuit court of Johnson county, and the 
threatening with punishment the violation 
of the law, deserves, and will receive, the 
consideration at the hands of the courts 
which the legislative will expressed in. en- 
actments is entitled to, and which it will al- 
ways respect, when not in conflict with other 
and higher obligations resting upon it. 

On the fii-st day of February, 1871, the day 
the bonds and coupons upon which the judg- 
ment in the original suit was obtained were 
issued, the act of 23d of March, 1868, author- 
izing their issue, in its 2d section, provided: 
"In order to meet the payments on account 
of the subscription of the stoclc according to 
its terms, or to pay the intei-est and prin- 
cipal on any bond which may be issued on 
account of such subscription, the county 
court shall from time to time levy and cause 
to be collected, in the manner as county 
taxes, a special tax, which shall be levied 
on all the real estate lying within the town- 
ship making the subscription, in accordance 
with the valuation then last made by the 
county assessor for county purposes." 

At the time of the passage of the act of 
March 23d, 1868, and at the time of the issuing 
of bonds thereunder, the laws of Missouri 
provided for the levy and collection of coun- 
ty taxes as follows: An assessor is elected 
every two years, who lists and assesses all 
the property (not specially exempt), includ- 
ing licenses, in the state; he returns a list 
of his assessments to the county clerk; this 
list is passed on by a county board of equal- 
ization, and any errors are corrected by the 
county court. The sheriff is ex-officio col- 
lector, and to him a copy of the assessor's 
lists is furnished at a specified time. He 
collects the revenue, is required to make 
settlements with the county court, and pay 
over the money collected to the treasurer. 

The treasurer, under the 3d section of the 
act of March 23d, 1868, is "required to re- 
ceive and collect of the sheriff of the county 
the income from the tax provided in section 
2 (already quoted), and to apply the same to 
the payment of the stock subscription accord- 
ing to its terms, or to the payments of in- 
terest and principal of the bonds, should any 
be issued in payment of such subscription; 
he shall pay all interest on such bonds out 
of any money in the treasury collected for 
this purpose by the tax so levied, as the same 
becomes due, and also the bonds as they 
mature, which shall be cancelled by the 



county court, and this service shall be con- 
sidered a part of his duty as county treas- 
ui*er." 

The fifteenth paragraph of the constitu- 
tion of Missouri of 1865 provides: "That 
courts of justice ought to be open to every 
person, and certain remedy afforded for ev- 
ery injury to person, property, or character: 
and that right and justice ought to be ad- 
ministered without sale, denial, or delay." 

That part of the constitution of the United 
States prohibiting states from passing laws 
"impairing the obligation of contracts," is 
found in all Missouri constitutions, past and 
present. 

The second sub-division of article 6 of tlie 
constitution of the United States provides 
that "this constitution, and the laws of the 
United States which shall be made in pur- 
suance thereof, and all treaties made or 
which shall be made under the authority of 
the United States, shall be the supreme law 
of the land, and the judges in every state 
shall be bound thereby, anything in the con- 
stitution or laws of any state to the con- 
trary notwithstanding." 

We have thus before us the outlines of the 
rights and remedies to which relator was 
entitled at the time of the issuing of the 
bonds. The question is, to what extent did 
they enter into the obligation and contract, 
and have they been in any way impaired 
by the several acts of the general assembly 
of the state of Missouri pleaded by the re- 
spondents? 

The question of the effect of the constitu- 
tional provision prohibiting the states from 
passing laws "impairing the obligation of 
contracts" came under review before the 
supreme court of the United States as early 
as 1810, in the case of Fletcher v. Peck, 6 
Oranch [10 U. S.] 87. In this case Georgia 
undertook to rescind a prior act under which 
individual ^private rights had been acquired, 
and Chief Justice Marshall, after stating 
that "the validity of the rescinding act migJit 
well be doubted if Georgia were a single 
sovereign power," goes on to say: "But she 
is a member of the American Union, and 
that Union has a constitution, the supremacy 
of which all acknowledge, * * * declar- 
ing that no state shall pass « * « laws 
impairing the obligation of contracts. * * =* 
Whatever respect might have been felt for 
the state sovereignties, it is not to be dis- 
guised that the framers of the constitution 
viewed with some apprehension the violent 
acts which might grow out of the feelings 
of the moment, and that the people of the 
United States, in adopting that instrument, 
have manifested a determination to S^hield 
themselves and their property from the ef- 
fects of those sudden and strong passions to- 
which men are exposed; the restrictions on 
the legislative power of the states are ob- 
viously founded in this sentiment, and the 
constitution of the United States contains 
what may be deemed a bill of rights for the 
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people of eacli state." Tlie rescinding act 
was Iield to be void. 

Tlie case of Bronson v. Kinzie, 1 How. [42 
U. S.] 3il, was regarding tlie validity of an 
act of the legislature of Illinois, which, after 
the mortgage had been given, enacted a law 
giving mortgagors the right to redeem with- 
in twelve months after sale, and prohibiting 
the sale from being made at less than two- 
thirds of its appraised value. This act was 
held to be unconstitutional. After discuss- 
ing at great length rights and remedies. 
Chief Justice Taney, speaking of the rem- 
edy, says: "It is the part of the municipal 
law which protects the right, and the obliga- 
tion by which it enforces and maintains it. 
It is this protection which the clause in 
the constitution now in question mainly in- 
tended to secure, and it would be unjust to 
the memory of the distinguislied men who 
framed it to suppose that it was designed to 
protect a mere barren and abstract right, 
without any practical operation upon the 
business of life." 

m Hoffman v. Quiney, 4 "Wall. [71 IT. S.] 
535, Mr. Justice Swayne, speaking of the 
remedy, says: "The ideas of validity and 
remedy are inseparable, and both are parts 
of the obligation which is guaranteed by the 
constitution against invasion. The 'obliga- 
tion of a contract' is the law which binds the 
parties to perform their agreements, citing 
Sturges V. Crowninshield [4 Wheat. (17 U. 
S.) 122]. The prohibition has no refepence 
to the degree of impairment; the largest and 
the least are alike forbidden, citing Green 
V. Biddle [8 Wheat (21 U.S.) 1]. The objec- 
tion to the law on the ground of its im- 
pairing the obligation of a contract, can 
never depend upon the extent of the change 
which the law effects in it. Any deviations 
from its terms by postponing or accelerating 
the period of performance whiph it pre- 
scribes * * * impairs the obligation." 

In the case of White v. Heart, 13 Wall. 
[80 U. S.] 646, when an act of the Georgia 
legislature came under review, the court says 
that "the ideas of validity of a contract and 
the remedy to enforce it are inseparable, and 
both are parts of the obligation which is 
guaranteed by the constitution against in- 
vasion." Accordingly, whenever a state, in 
modifying any remedies to enforce a con- 
tract, does so in a way to impair substantial 
rights, the attempted modification is withjii 
the prohibition of the constitution, . and, to 
that extent, void. Walker v. Whitehead, 
16 Wall. [83 U. S.] 314, is to the same effect. 

In Murray v. Charleston, 96 U. S. 433, de- 
cided at the October term, 1S77, the United 
States supreme court, speaking through Jus- 
tice Strong, says; "The provision of the con- 
stitution that no state shall pass a law im- 
pairing the obligation of a contract, is a lim- 
itation upon the taxing power of a state as 
well as upon all its legislation, whatever 
form it may assume." See, also, U. S. v. 
Miller Co. [Case No. 15,776], note. The ef- 
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feet of this doctrine upon limitations of tax- . 
ation placed in constitutions and laws of 
states after the time of contracting the ob- 
ligations, is easily seen. 

The last reported utterance of the supreme 
cotirt of the United States, in Edwards v. 
Kearzey, 96 U. S. 595, is that the remedy 
subsisting in a state when and where the 
contract is made and is to be performed is 
a part of its obligation, and any subsequent 
law of the state which so affects the remedy 
as to substantially impair and lessen the 
value of the contract is forbidden by the 
constitution of the United States, and, there- 
fore, void. In this case the court goes over 
the whole ground, approving their former 
holdings, and giving a very instructive re- 
view of the past, in many particulars special- 
ly applicable to our present condition. 

The state authorities are abundant, and as 
pointed and direct on the question under 
consideration as the federal. Citing a few 
of the many may suffice, commencing with 
Missouri. 

In Baily v. Gentry, 1 Mo. 164, decided in 
1822, the question was the constitutionality 
of the stay law for two and a half years^ 
unless property two-thirds in value be taken 
by creditors. Judge McGirk cites Sturges 
V. Crowninshield, 4 Wheat [17 U.S.] 122, and 
adopts Chief Justice Marshall's definition, 
holding that a contract is an agreement tO' 
do or not to do a particular thing; the law 
binds him to perform his undertaking, and 
this is, of course, the obligation of his con- 
tract "The .defendant has given his promis- 
sory note to pay the plaintiff a sum of money 
on or before a certain day. The contract 
binds him to pay that sum at that day, and 
this is the obligation. In the definition of 
Chief Justice Marshall of the obligation of a 
contract we most heartily acquiesce. Any 
law. that releases a part of the obligation, in 
the literal sense of the word, impairs it. 
The means afforded to enforce satisfaction 
for a breach of contract are, perhaps, of 
themselves no part of the contract; yet they 
may form a part of the binding force' of a 
contract; for without legal means to enforce 
the performance of a contract it can have- 
no legal effect It is in law as if no contract 
existed." Speaking of the remedy, the court 
says that under the constitution there always- 
must be a remedy, "and this remedy is to be- 
applied without any postponement or hinder- 
ance." 

The question came again before the su- 
preme court of Missouri in Bumgardner v. 
Circuit Court of Howard Co., 4 Mo. 40. Here- 
the constitutionality of a stay law which had 
been passed, staying .collection of judgments 
Tmder ten dollars one month, under thirty dol- 
lars two months, and under ninety dollars- 
four months, was involved. The court af- 
firms its holding in Baily v. Gentry, above- 
cited. 

In the case of Stevens v. Andrews, 31 Mo. 
205, Judge Napton, speaking for the court,. 
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-approvingly cites the Missouri and Illinois 
cases,— Bronson v. Kinzie, 1 How- [42 TJ. S.] 
311, and MeCraeken v. Haywood, 2 How. 
[43 U. SJ 268,— and says: "The propriety of 
ovemiiiQg these decisions, even if they did 
not meet the entire concurrence of the judges 
now composing the court, might very well 
be questioned. But the decisions of the su- 
preme court of the United States, in the two 
cases cited, are quite as conclusive on the 
subject as the adjudication here." 

A more recent decision of the supreme court 
of Missouri (State v. Shortridge [March term, 
1874] 56 Mo. 120), brought under review the 
levy of a tax of more than one-twentieth of one 
■per cent, under the charter of the Missouri 
and Mississippi Railroad Company, The 
-court, after determining that the tax levy is 
limited to one-twentieth of one per cent, says: 
""At the time this railroad chai*ter was passed, 
the general law authorized county courts 
which had issued bonds to railroad compa- 
nies to levy taxes without limitation to pay 
the interest en their bonds, and to provide a 
sinking fund to paj the principal. 1 Rev. 
Laws 1855, p. 429, § 34. This provision was 
continued in the general statutes of 1865, and 
is still the law of this state (that is to say, 
at the time when the opinion was delivered). 
And no doubt this provision would have en- 
tered into and formed a part of these bonds, 
and might have so entered into the obligation 
of the contract as to prevent a subsequent 
repeal by the legislature if there had been 
no restriction contained in the special act 
authorizing this subscription." As there are 
no restrictions in the act of March 23d, 1868, 
under which the bonds issued, the above 
•doctrine applies in full force, and is in exact 
harmony with all the cases hereinbefore cit- 
ed. See, also, State v. Miller, 66 Mo. 329. 

Other state courts are in harmony with Mis- 
souri courts. The case of Blair v. Williams 
-came before the supreme court of Kentucky 
in 1823, and is reported in 4 Litt. 35. It in- 
volved the constitutionality of a stay law of 
that state, and the court holds that "the legal 
■obligation of a contract consists in the legal 
remedy, and that the clause in the constitu- 
tion of the United States which declares that 
no state shall pass any law impairing the obli- 
gation of contracts refers to the legal obliga- 
tion, and not to the' obligation arising from 
conscience alone, and that a law passed after 
the contract is made, extending the time of 
payment of a judgment, impairs the obliga- 
tion of a contract and violates the constitu- 
tion of the United States." See, also, Saba- 
tier V. Creditors (decided in 1828) 6 Mart. 
<N. S.) 310; People v. Bond, 10 Cal. 563; Ten- 
nessee & C. R. Co, V. Moore, 36 Ala. 371; 
People V. Brooks. 16 Cal. 11; Oatman v. 
Bond, 15 Wis. 20; Hadfield v. City of New 
York, 6 Rob. (N, Y.) 501; Jones v. McMahon, 
50 Tex. 719. 

This citation of authorities, which could be 
-extended almost without limit, establishes 
.that the provision of the constitution of the 



United States prohibiting legislatures from 
impairing the obligation of contracts was in- 
tended to secure contracts, as well as rem- 
edies substantially necessary for the enforce- 
ment thereof, against state interference, and 
neither can be impaired by state constitutions, 
laws, or adjudications. 

The authorities are conflicting as to the ex- 
tent to which legislatures may control the 
remedies; but all agree that such as existed 
at the time of entering into the contract can- 
not be so changed as to make it less valuable. 
The changing and enacting of new laws, 
thereby establishing additional tribunals, re- 
quiring them to pass on questions over which, 
from the veiy nature of federal judicial pow- 
er and jurisdiction, they can have no control, 
thus or in any other manner causing unrea- 
sonable delays, fall within the constitutional 
prohibitipn. 

Let us examine, in the light of reason and 
adjudication, the act of the general assembly 
of the state of Missouri of March 8th, 1879, 
in order to see whether it is in conflict with 
them. At the time the bonds sued on were 
issued, the law authorizing their issue re- 
quired the county court to levy and cause to 
be collected, as other county revenue, a spe- 
cial tax sufficient to pay the interest and 
principal of the bonds as either became due 
—a simple, direct, and short proceeding. 

The act of March Sth, 1879, in its 1st sec- 
.tion, limits the assessment, levy, and collec- 
tioneof taxes to state revenue, the payment 
of interest on the state debt, the taxes . for 
current county expenditures, and for public 
schools, not to exceed the rates presci'ibed by 
the constitution and laws of this state, there- 
by abrogating the provisions of the act of 
March 23d, 1808, which directs the county 
court to levy and collect, as other county 
revenue, taxes to pay the interest and bonds 
issued under it. But the collection may take 
place under the 2d section of the act of 
March 8th, 1879, providing that the prose- 
cuting attorney of the county, at the request 
of the county court, shall present a petition to 
the circuit court or judge, setting forth the 
facts and specifying the reason why other 
than the taxes in the 1st section specified 
should be collected; and if the court or judge 
is satisfied of the necessity of the collection 
of other taxes not in conflict with the con- 
stitution and laws of the state, he may 
make the order for the collection of the tax. 
Under these provisions, take the case of re- 
lator Foote, who obtained a judgment on 
township bonds— a class of bonds the su- 
preme court of Missouri has declared void, 
and the supreme court of the United States 
valid— what would be the imdoubted action 
of the state circuit judge, "who, under the 
recent act, is to determine whether the tax 
is in conflict with the constitution and laws 
of the state? It could be but one way, and 
that against the validity of the tax^ notwith- 
standing the provision for payment of the 
obligation under the act authorizing the is- 
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suing -of the "bonds. The act of the 23d of 
March, 1S6S, directs the county court "to levy 
and cause to he collected, in the same manner 
as other county taxes," a special tax to pay 
the interest and honds. The 1st section of 
the act of March 8th, 1879, limits the collec- 
tion of county revenue "to current county ex- 
penditures," and relegates the collection of 
all other taxes to the 2d section of the act, 
under the proviso "that the circuit court or 
judge, upon being satisfied of the necessity 
for such other tax or taxes, and that the as- 
sessment, levy, and collection thereof will 
not be in conflict with the constitution and 
laws of this state," shall malce an order di- 
recting the county court to levy and collect 
such tax. As the supreme court of Missouri 
has decided the bonds for the payment where- 
of the taxes are to be levied void, the circuit 
court or judge, as before stated, could act but 
one way, and that is, refuse to make the or- 
der for the levying of the tax, thereby deny- 
ing relator all remedy. 

But this is not all. Judgments of United 
States circuit courts held valid by the su- 
preme court of the United States are virtual- 
ly, under the recent act of the legislature, if 
applicable to such judgments, to be submit- 
ted to the county and circuit courts of the 
state of Missouri, and if by either found in- 
valid, the provision req.uiring the collection of 
a tax, found 'n the act of the 23d of March,. 
1868, upon the faith of which the bonds is- 
sued, are to be ignored and held to be of no 
avail to the relator. Such is not the law. 
The courts of the United States are as much 
the courts of the people of Missouri as their 
own courts. The- judgments of federal comrts 
are to be treated in the states as at least of 
equal standingwith judgments of state courts, 
and should as readily be obeyed and carried 
into effect. The law of March 8th, 1879, must 
be declared inapplicable to the proceedings in 
this case— held vo'id so far as it attempts to 
affect it, and held not to be a sufficient re- 
turn to the alternative writ of mandamus. 

Regarding the 5th section of the act under 
review, which provides punishment for viola- 
tions of the provisions of the act, the question 
arises, is it intended to prohibit the employ- 
ment of the ministerial machinery of the 
state by punishing its offipers for obeying, 
judicial orders and process of United States 
courts? Notwithstanding the strong tenden- 
cies disclosed throughout the whole act, and 
specially in the section already examined, 
such a conclusion should not be arrived at 
unless there is no escape from it for obvious 
reasons. As already stated, the courts of 
the United States are the courts of the peo- 
ple of Missouri, and as such should find their 
ready support, A successful denial of a par- 
tial use of the ministerial machinery of the 
state by the United States courts for pur- 
poses of enforcing its judgments, might neces- 
sitate the creation of additional federal offi- 
cers, or the employment of the present force 
in a manner not likely to be more acceptable 



to the people of the states than their own 
officers. The common bond of union can only 
work out its full benefits by a ready discharge 
of duty which comity and the relation of the 
states and the people thereof owe to each 
other. 

For these and other reasons, no presump- 
tion that the act of the legislature under re- 
view is intended to deny the use and employ- 
ment of the ministerial machinery of the 
state in executing process of the United States 
coiurts will be indulged in. 

It is strongly urged in argument that the 
taxes asked to be collected cannot be col- 
lected or paid without ncurring criminal pen- 
alties provided in the 3d and 5th sections of 
the act under review. This is nothing new. 
The question came before the supreme court 
of the United States in Riggs v. Johnson Co., 
6 Wall. [73 U S.] 166, and the remedies are 
there pointed out in case of interference with 
persons or officers who are directed and carry 
out orders or process of the United States 
courts. See, also, U. S. v. Silverman [Case 
No. 16,288]. As said in the former case, no 
such apprehension as interference with the 
process of this court will be anticipated. 

The question lately decided by the supreme 
court of Missouri m the case of State v. Ma- 
eon Co. [68 Mo, 29],— not yet reported,— wheth- 
er county courts in ordering warrants on the 
treasurer are acting judicially or ministerially, 
need not be reviewed in- the case before the 
court, for under any proper reading of the 
decision it is inapplicable here, for it will 
hardly do to say that when a law, as in the 
act of March 23d, 1868, directs special taxes 
to be levied and collected for a specific pur- 
pose, that to draw warrants, if such are nec- 
essary, "in favor of those entitled to the mon- 
ey collected, is a judicial act. The question 
■whether mandamus is the proper remedy to 
compel county courts to make levies and 
enforce the coUeetion of taxes when required 
by law to do so, or to compel the issue of 
warrants on the treasurer on a specific or 
general fund, has been so often determined 
in this court, with the approval of the su- 
preme court of the United States, that it can 
scarcely be said to be an open question. See 
U. S. V. County Court of Yernon County [Case 
No. 14,877]. 

A suggestion has been made that the act 
of March Sth, 1879, may not have been in- 
tended to act retrospectively, nor intended, 
by the use of the words, "the tax for current 
coimty expenditures" in its 1st section, to in- 
terfere with collections provided for in the 2d 
section of the act of March 23d, 1868, which 
directs the collections to be made "in the same 
manner as county taxes." Such- an interpre- 
tation, however gladly we would accept it, 
seems difficult to harmonize with the whole 
tendency of the act. The return of respond- 
ents certainly does not proceed upon that 
idea, for such a construction would show its 
insufficiency as a return. 

The conclusion arrived at is that the act of 
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March 233, 1S6S, points out a plain ministeri- 
al duty to be performed by the county court, 
•without let, hinderance, or supervision of the 
circuit courts of the state; that the act of 
March 8th, 1879, depriyes the county court of 
this power and transters . it to the circuit 
court or judge, who is to act under limita- 
tions, seriously affecting, if not altogether de- 
priving relator of his rights. This so impairs 
his remedy given by the act under which the 
bonds issued as to substantially lessen the 
value and efficiency thereof, thereby falling 
within the constitutional prohibition as ex- 
pounded by a long line of federal decisions 
culminating in 96 U. S. (October term, 1877), 
heretofore cited. 

The further return of the county court of 
Johnson county is held to be insufficient, and 
the demurrer thereto sustained, and a per- 
emptory writ of mandamus ordered. Ordered 
accordingly. 

[This case was originally published in 5 Dill. 
207, as a note to United States v; Lincoln Co., 
Case No- 15,503.1 
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UNITED STATES v. JOHNSTON. 

[1 Oranch, C. 0. 237.] i 

Circuit Court, District of Columbia, Jime 

Term, 1805. 

Aliens as Jckoks — Assaclt — Evidence. 

1. An alien cannot be a petit juror, because 
he cannot be a freeholder; but see Young v. 
Marine Ins. Co. [Case No. 18,162]. 

2. In an indictment against one of several who 
made a joint assault, the acts of the others at 
the same time may be given in evidence. 

Indictment for assault and battery and re- 
sisting a collector of militia fines. 

A juror called to be sworn, who was an 
alien, was rejected by the court. See New 
Rev. Code, 101, e. 73, § 12, 29th of November, 
1792. 

Mr. Swann, for the defendant, objected to 
evidence of what was done by Glover in 
company with Johnston, at the time of the 
assault and battery. 

Mr. Youngs, on the same side. The Unit- 
ed States have chosen to consider it as two 
separate assaults by indicting them sepa- 
rately. 

PER CURIAM (nem. con.). The conduct 
of every person joining in the assault may 
be given in evidence. The evidence ofEered 
is admissible. 
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UNITED STATES v. JONES. 

[14 Blatchf. 90.] 2 

Circuit Court, S. D. New York. Jan. 10, 1877. 

Perjukt — ^Palse Swearimg on Applioatiojt for 
Natokalizatios— Evidence. 
On an application to a state court for the nat- 
uralization of a foreigner, J. testified, as a wit- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchfordj Cir- 
cuit Judge, and here reprinted by permission.] 
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ness, that he was well acquainted with the appli- 
cant. It appeared that he was a total stranger 
to the applicant, and volunteered as a witness. 
Held, that this was sufficient evidence to war- 
rant a conviction ol J., on an indictment for per- 
jury, under section 5392 of the Revised Statutes. 

This was an indictment, under section 5392 
of the Revised Statutes, for perjury, Jn 
swearing, as a witness, upon an application 
made to a state court for the naturalization 
of a foreigner. After conviction, the defend- 
ant [George Jones] moved for a new trial, 
on the ground that there was not sufficient 
evidence to support the verdict. The evi- 
dence showed that the defendant, at the 
time of an application to the state court for 
the naturalization of a foreigner, testified be- 
fore the court, in behalf of the applicant, 
that he was well acquainted with the appli- 
cant, and that the applicant had lived in the 
United States for five years, and, during 
that period, had behaved as a man of good 
moral character. The prosecution showed, 
by the testimony of the apphcant himself, 
that he had no acquaintance with the defend- 
ant, and that the defendant was a total 
stranger to him. It also appeared, that, at 
the time the applicant appeared before the 
court, the defendant was loitering about the 
door of the court room, having no apparent 
business there, and that, without any previ- 
ous request or suggestion from the appli- 
cant, he accosted the applicant, and volun- 
teered to be the witness upon his application 
to the court 

Benjamin B, Foster, Asst U. S. Dist, Atty. 
Abram J. Dittenhoefer, for defendant. 

BENEDICT, District Judge. The testi- 
mony given by the defendant, that he was 
well acquainted with the applicant, implied 
a mutual acquaintance, and was contradict- 
ed by the evidence of the applicant, that he 
had never known the defendant. This evi- 
dence, coupled with the evidence as to the 
circumstances under which the oath was 
made, and the absence of any evidence tend- 
ing to show previous acquaintance, was suf- 
ficient to warrant the verdict. 
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UNITED STATES v. JONES et al. 

SHORE V. JONES et aL 

[1 Brock. 285.] 1 

Circuit Court, D. Virginia. May Term, 1814. 

B51BABGO Bonds — Enfokcement bt Collectob — 
Right to Moiett op Proceeds— Judg- 
ment — Affirmance on Erkou. 

1. A bond was given to J. S., the collector of 
the district of Petersburg, under the 2d section 
of the embargo act of the 22d of December, 1807 
[2 Stat. 451], and the bond being forfeited, suit 
was instituted upon it, in the district court, by 
the collector. Before judgment was obtained, 
J. S. died, and T. S., his deputy collector, con- 
tinued in the discharge of the duties of the of- 

1 [Reported by John W. Brockenbrough, Esq.] 
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fice until the 14th of December, 1811. On the 
SOth of Novembei, 1811, judgment was render- 
ed for the penalty of the bond against one of the 
<;o-obUgors. On the 26th of November, 1811, 
J. J. -svac appointed collector for the same port, 
but did not qualify until the 14th of December, 
1811. The defendant obtained a writ of error 
to the judgment of the district court, and the 
judgment of the district court was affirmed in 
the court above. The amount of the penalty of 
the bond was then paid into the circuit court, 
and, thereupon, T. S., executor of J. S., filed his 
petition, claiming a moiety of the moiety of the 
amount so paid, which the law directed to be 
distributed among the revenue officers of the dis- 
trict where the penalty was incurred. There 
being no naval officer for the district of Peters- 
burg, the only revenue officers were the collector 
and surveyor. Held.: That although J. S. died 
before judgment, yet as his deputy continued to 
act as such until after judgment, the rights of 
J. S. are considered as preserving the same va- 
lidity as if he had been at that time in life, 
and discharging the duties of his office. The 
rights of J. J., his successor, could not accrue 
until he had Qualified as such. 

2. The judgment of the district court having 
been affirmed, the lights of all persons under it 
continued the same as if the writ of error had 
never been sued out. 

3. The proportion of the penalty given to the 
collector, belonged to the collector who was in 
office when the bond was given, and who had 
prosecuted it to judgment, and not to the col- 
lector who happened to be in office when the 
money was paid 

On the 23d of November, 1808, an embargo 
bond was executed at the custom house of 
Petersburg, by Thomas Pearse, master of 
the ship Sally, of PbUadelphia, and others, 
his sureties, to the United States, in the 
penalty of .?46,300, upon the usual condi- 
tions, viz., that if the cargo of the said ves- 
sel should be relanded in the United States, 
the danger of the seas excepted, then the 
obligation to be void, otherwise, to remain 
in full force. The bond was, in fact, given 
to John Shore, then collector of the port of 
Petersburg, in pursuance of the second sec- 
tion of the embargo act of 1807, c. 5 [2 Stat 
451]. No certificate of the relanding of the 
cargo of the vessel being transmitted to the 
secretary of the treasury. Shore, in pursu- 
ance of instructions from the treasury de- 
partment, brought suit on the bond, as for- 
feited, in the district court for the district 
of Virginia, against George Pegram, Jr., one 
of the obligors, to recover the penalty. Be- 
fore judgment was recovered on *the bond, 
John Shore died, viz-., on the SOth of Octo- 
ber/ 3S11, arid Thomas Shore, who had 
charge of the office at the time of the death 
of John Shore, as deputy collector, con- 
tinued' to act as deputy collector until the 
14th of December, 1811. After the death 
of John Shore, and before the 14th of De- 
cember, 1811, to wit: on the SOth of No- 
vember, 1811, judgment was rendered in the 
district court, for the penally of the bond, 
against Pegram. [Case unreported.] Pe- 
gram obtained a writ of error to the circuit 
court, from the judgment of the district 
court, pending which he died, and the writ 
-was revived in the name of his administra- 
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tor. On the 5th of June, 1813, the judgment 
of the district court was affirmed. [Case 
No. 10,906.] Joseph Jones, qualified as col- 
lector for the port of Petersburg on the 14th 
of December, 1811, but his commission bore 
date the 20th of November precedmg, and, 
consequently, a few days antecedent to the 
rendition of the judgment in the district 
coiirt At the time that the bond was exe- 
cuted, Andrew Forborne was surveyor of 
the district of Petersburg, for the port of 
City Point. Forborne died in office, after 
suit brought, but before judgment, and John 
H. Peterson qualified as his successor, on 
the 16th of March, 1811. At the May term 
of this court, 1814, Pegram's administrator 
paid into court, the whole amount for which 
judgment had been rendered against his in- 
testate, whereupon cross petitions were filed 
by th>e district attorney, in behalf of the 
United States, praying the whole sum to be 
paid to him, or deposited in bank to the 
credit of the treasurer of the United States: 
by the present collector and surveyor of the 
district of Petersburg: and by the represen- 
tatives of the deceased collector and survey- 
or, praying a payment over, and distribution 
of the sum so recovered, according to the 
rights respectively claimed by them. A bill 
was also filed on the chancery side of the 
circuit court, by the representatives of the 
deceased collector and surveyor, against the 
present collector and surveyor, and the clerk 
of the court, praying a moiety to be paid 
over to them, or such other portion as they 
were entitled to, by law. Upon the hearing 
of the cross petitions, the circuit court over- 
ruled the prayer of the motion of the district 
attorney, the court being of opinion, that " 
the United States were entitled only to a 
moiety of the money, and that the same 
ought to be paid to the collector of the dis- 
trict on behalf of the United States. Upon 
the question presented by the bill, and an- 
swer in the case of Shore's Executor v. 
Jones, whether the embargo laws should be 
interpreted to give the reward to the col- 
lector who was in office when the bond was 
taken, or to the collector officiating when 
the penalty was paid, the chief justice de- 
livered Ms opinion. 

Before MABSHAI/L, Circuit Justice, and 
TUCKER, District Judge. 

:VIAJRSHALD,' Circuit Justice. There are 
some incidental points in this ease, which, 
though not relied upon, it may be proper to 
dispdse of, in the first instance, for the pur- 
pose of simplifying the question. The depu- 
ty of John Shore, having continued to act 
as his deputy, until the judgment was ren- 
dered " in the district court, the rights of 
John Shore are considered as preserving the 
same validity, as if he had been at that 
time in life, retaining his office and perform- 
ing its duties. The rights of Joseph Jones, 
coiild not commence, untU he became the 
officer. The judgment of the district court, 
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having been brought into the circuit court, 
not by appeal, but by writ of error, and 
having been affirmed, the rights of all the 
parties under it, remain the same as if the 
writ of error had never been sued out The 
contest, then, in this ease is, between the 
representatives of the person who was col- 
lector when the penalty was incurred, and 
who remained the collector, until the judg- 
ment was rendered; and the person who is 
collector, when the distribution of the pen- 
alty is to be made. This question depends 
in a great degree, on the true construction 
of the act, "to regulate the collection of 
duties on imports and tonnage," passed the 
2d day of March, 1799 (1 Story's Laws, 573- 
664, inclusive [1 Stat. 627]), since this penal- 
ty is to be distributed according to the rules 
prescribed in that act In construing it, the 
attention of the court has been directed to 
the phraseology of the 89th section, and it 
has been contended, very truly, that the 
word "collector," throughout that section, 
applies to the collector for the time being, 
only. Yet, this construction must be sus- 
tained, rather by the necessary meaning, 
than by the grammatical arrangement of 
the sentence; rather by the life, than by the 
dead letter of the law. "The collector, with- 
in whose district the seizure shall be made," 
&c. It would seem, if we examine this 
sentence, without considering the nature of 
the duty intended to be performed, that the 
person who commenced the duty, must end 
it. "The said coUector," &c., that is, the. 
collector who instituted the suit, &c. But 
when we look to this duty, the contrary. con- 
struction is at once adopted. The duty is 
entirely official, not in any degree personal, 
and must be performed by the tenant of the 
office. But suppose the collector who re- 
ceives the money, dies before payment and 
distribution. This duty must necessarily be 
performed by his executors, not by the col- 
lector for the time being. The 91st section 
distributes the fines, forfeitures, and pen- 
alties, imposed by the act. It declares that 
"one moiety shall be for the use of the Unit- 
ed States, and be paid into the treasuiy 
thereof, by the collector receiving the same: 
the other moiety shall be divided between, 
and paid in equal proportions to, the col- 
lector, and naval officer of the district, and 
surveyor of the port, wherein the same shall 
have been incurred, or to such of the said 
officers as there may be in the said district." 
Were this clause to be construed, without 
reference to the object of the legislature; it 
wiU readily be admitted, that the officer for 
the time being, and the officer at the mo- 
ment of distribution, is the person designat- 
ed by the law. But no legislative act, no 
instrument of any description, is construed 
without regard to the object and intent of 
its framers, as manifested by itself. Lan- 
guage is too imperfect to admit of such a 
rule. The same words, in different connex- 
ion have a different import The intention. 



therefore, must be regarded; and to find 
that intention, whatever relates to the sub- 
ject must be inspected. 

If the moiety of this penalty be a gratuity 
to the officer of the district, or a donation to 
the office, then there is nothing to control 
that construction, which the words most 
naturally import If it be not a gratuity, 
but a compensation for service, or a stimu- 
lus to those who are to perform the service, 
and on whom the stimulus is to operate, and 
if such officers will come within the descrip- 
tion of the law, they are the persons desig- 
nated by the law. The attempt to prove that 
this is not a mere donation to the officers, 
would be a waste of words and of time. If 
it be a compensation for services, or a stim- 
ulus for the performance of services, it must 
be bestowed on those who have performed, 
or who are expected to perform, the services 
which the law intends to rfemunerate. Pen- 
alties are imposed for the purpose, not of 
enriching the treasury, but of enforcing the 
execution of laws, and the legislature, is, 
therefore, uniformly liberal in its compen- 
sation out of penalties, to those who have 
contributed to the punishment of offenders, 
and, through that medium, to the enforce- 
ment of the law. Any thing like a rateable 
portion, therefore, of reward to service, is 
not to be expected; but the Idnd of service 
for which the reward is intended, must be 
looked for and discovered when the reward 
is claimed by different persons. The same 
inquiry must be made, if we consider the re- 
ward as a stimulus to the officer. 

On the part of Mr. Jones, it is contended 
that in the view of the legislature, the whole 
transaction, from its commencement, to its 
final termination; from the commission of 
the act on which the penalty is to accrue, 
to the receipt of the money, is to be consider- 
ed as one entire thing, consisting of different 
parts, deemed equal by the legislature; and 
that the compensation is bestowed on the 
person who happens to perform the conclud- 
ing part of the service, that is, to receive the 
money, or who is then in office. This con- 
struction, which is admitted to be rather 
favoured by the words of the distributing 
clause of the section, is said to be equally 
consistent, with the intent and spirit of the 
law; since the service is equally meritori- 
ous with any other, that is performed, and 
since this construction wiU, equally with any 
other, stimulate the officer to exertion. 

On the part of Mr. Shore, it is contended, 
that the duties intended to be stimulated 
and rewarded, terminate with the judgment 
if not before, and that the receipt of the 
money has no connexion with the right to 
a distributive share of it 

In arguing the merits of the claimants, it 
has been contended, that no service is to 
be performed, previous to. the judgment of 
such importance as to give the officers of 
that period a superior claim to their suc- 
cessors, or to justify an opinion, that the 
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legislature intended the reward to stimulate 
those services, which were to be performed 
anterior to that period, rather than such as 
might afterwards become necessary for the 
collection of the money. In support of this 
proposition, the argument has been confined 
to the very case before the court; to an em- 
bargo bond. But it is to be recollected, that 
this is only one of many eases, to which the 
same principle of distribution applies. The 
act of 1799, which gives the principle, cre- 
ates a great number of penalties and for- 
feitures, and adapts their distribution to the 
nature of those penalties and forfeitures, and 
to the services which are to be rendered for 
their detection and punishment. The act of 
1S09 (act to interdict commercial intercourse, 
2 Story's Laws, 1120, § 18 [2 Stat. 550]), 
then, adopts the rule of distribution pre- 
scribed in the act -of 1799. Perhaps the per- 
sons favoured by that rule, may be most 
certainly discerned by looking something 
further into the nature of the service to be 
performed by those who-, under that act, 
might claim reward. These penalties are 
imposed, some for acts of omission, others 
for acts of commission. In cases of omis- 
sion, the labour of the officer is not consider- 
able, but is perhaps essential to the security 
of the revenue. In all of them this atten- 
tion must be kept alive, in order to observe 
the conduct of those who are transacting 
business in the office, and he must be on 
the alert to take care that all the formali- 
ties prescribed by law are observed. If, in 
any instance, they are neglected, he must 
take care that measures are pursued which 
shall enable the United States to convict 
the offender. Those of commission are very 
numerous. It would be tedious to recapitu- 
late them, but it may not be improper to 
mention one or two as examples. If any 
part of the cargo of a ship bound to the Unit- 
ed States, shall be unladen within the limits 
thereof, without authority, the goods are for- 
feited, and the master and the mate shall re- 
spectively pay $1,000. So, if any person shall 
assist in such unlading, he forfeits treble 
the value of the goods and the vessel which 
shall receive them, if they be put on board 
a vessel. (Act 1799, §§ 27, 28.) 

If a part of these penalties and forfeitures 
be given to the revenue officers, what are the 
. services it is given to remunerate, and what 
are the services the reward is intended to 
stimulate? To discover these frauds, the of- 
ficers of the revenue must be watchful, they 
must be on the alert. If they are not, the. 
fi-auds will be copamitted, and they will es- 
cape punishment. It is detection which 
saves the law from infraction, and secures 
the punishment. So, there is a penalty for 
sailing from' a district before entry, or for 
not making a full entry within a limited 
time. These penalties are inflicted for the 
security of the revenue, and they require 
the attention of the officers to vessels ar- 
riving within the district, in order to secure 
£6fed.cas. — 41 



the observance of the law. So, penalties and 
forfeitures are incurred, if a vessel, sailing 
from one port to another, does not obtain at 
the port of departure, certain certificates re- 
quired by law, and exhibit those certificates 
at the port of delivery within a limited time 
after her arrival. It is obvious, that the en- 
forcement of this provision Qepends entirely 
on the officers at the time' of incurring the 
penalty, and of its detection. Thus too, bag- 
gage is exempted from duty, and certain 
forms are to be observed by the persons 
claiming it, but the officer may examine the 
baggage, and if upon examination any arti- 
cle be found subject to duty, not mentioned 
by the owner, the article is forfeited, aind 
a penalty of treble the value imposed on the 
person committing the offence. Again we 
find the law enforced by the watchfulness 
and attention of the officer. 

It is unnecessary to conttaue this exam- 
ination of particular cases. Go through the 
law, and it will be perceived that the gov- 
ernment rests for the security of its revenue 
on the fidelity and vigilance of those officers 
who act at the time of the offence, at the 
time of it^ detection, and during its prose- 
cution. If we turn from these to the em- 
bargo laws, in order to ascertain the mo- 
tives which induced the legislature to adopt 
the principle of distribution, prescribed in 
the act of 1799, we shall derive some aid 
from looking into other penalties than that 
ineuiTed by the breach of the bond. Any 
vessel which sails from a port of the United 
States without a permit, or which sails to 
a foreign port, is liable to forfeiture. Any 
foreign vessel, taking on board any specie 
or cargo, is liable, with the specie or cargo, 
to forfeiture, and every person concerned in 
such unlawful shipment, is liable to a pen- 
alty, not less than $1,000, nor more than $20,- 
000. In these, and in many other cases, the 
most entire reliance is placed on the officers 
of the revenue, to secure the law from viola- 
tion by their vigilance; and, certainly, it is 
reasonable to suppose, that it was the object 
of the legislature to stimulate this vigilance 
by rewarding it. If, in the particular case 
of an embargo bond, there was really no 
merit in the revenue officers who took and 
prosecuted the bond, this might be a reason 
with the legislature for not classing it with 
cases in which such merit exists, but can 
furnish no reason to the court for withdraw- 
ing it from the influence of those cases. 
There is not, however, this total destitution 
of merit which has been insisted on. A de- 
gree of skill and attention is requisite in tak- 
ing the bonds, to avoid the object being de- 
feated as has happened in this court in sev- 
eral cases (Dixon v. U. S. [Case No. 3,934]; 

U. S. V. Gordon [Id. 15,232]; U. S. v. 

[Id. 14,413]) by the officei-s' mistaking the 
proper form in which they should be taken. 
The vessel and cargo must be valued, the 
bond must conform to that valuation, and 
evidence of value mi:st be furn:?l:cd on the- 
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trial. The taking of tlie bond is preceded 
by that vigilance, which is requisite to pre- 
vent the vessel from sailing -without' giving 
the bond. These considerations might be 
suflScient to induce the legislature to leave 
this penalty on the footing of all others, in- 
curred under the difEerent acts of congress, 
on this subject, And under the duty law. 

The court will now pass from the services 
which it is reasonable to suppose the legis- 
lature intended to reward, in order to ex- 
amine the provisions and phraseology of the 
law, for further lights on this question, 
whether services up to the judgment, or sub- 
sequent to the judgment, were the objects of 
this legislative bounty. It is first observable, 
that the boimty is payable in equal propor- 
tions to the collector, naval officer, and sur- 
veyor. If the receipt of the money is the 
fact for which compensation is made, why 
this distribution? Why are the naval of- 
ficer and the surveyor put on an equal foot- 
ing with the collector? They incur no por- 
tion of the risk or trouble incurred in re- 
ceiving and paying away the money, nor do 
they participate in the commission allowed 
for collecting duties. If, however, this com- 
pensation is intended, not as a reward for col- 
lecting the money recovered, but for the vigi- 
lance required for the execution of the law, 
the motives to this distribution are obvious. 
They are equally sentinels on the port, equal- 
ly on the conduct of those who are to be 
watched; and having, on this account, equal 
claims, are thus prevented from entertaining 
those reciprocal jealousies which might se- 
duce them to thwart the operations of each 
other, and, perhaps, impede detection, if the 
particular informer engrossed the prize. The 
reward is given, "to such of the said of- 
ficers as there may be in the said district." 
As there may be when? Certainly, when the 
reward is earned. Suppose, after judgment, 
and before the receipt of the money, one of 
these officers should be discontinued by law. 
Would he lose any share of the penalty? 
Suppose another officer, a naval officer in the 
district of Petersburg, should be added. 
Would he be entitled to a share of the pen- 
alty? It is admitted, that this is merely 
stating the question in controversy, but it 
is stating it in a form which leads, in some 
measure, to an opinion on it. If the revenue 
officers, who are the legal sentinels, and 
whose duty it is to watch, do not detect the 
offences, the reward is divided between the 
informer, and the unsuccessful sentinels. 
Yet the informer has nothing to do with col- 
lecting the money. In the ease of the of- 
ficers of the revenue cutter, who are entitled 
to a moiety of the penalty, if it be recovered 
on any information given by them, it seems 
to be admitted, that the officers at the time 
of discovery, are entitled to claim the re- 
ward. This is admitted, because they claim 
solely in the character of informers. But 
the words applicable to them, are the same 
as those applied to the revenue officers, and 



not more susceptible of an interpretation, ac- 
cording to the nature of the case. The clause 
respecting the witness, would, unquestion- 
ably, be equally proper, whether the interest 
of the person called on, be certain or con- 
tingent: but there is something in its lan- 
guage, which deserves some, though not 
much attention. The share, says the law, 
to which the witness would otherwise be en- 
titled, shall revert to the United States. 

The right of the United States, is inchoate 
on the commission of the offence, and is con- 
summated by the judgment. The term "re- 
vert," which is here used, indicates, that in 
the mind of the legislature, something was 
done, in consequence of which, a portion of 
this right had passed out of the United States, 
which returned on the fact of calling the per- 
son to whom it had passed, as a witness. 
And the same words are applied to an officer 
of the revenue, an officer of the revenue cut- 
ter, and a common informer. In such case, 
the share to which the witness would other- 
wise have been entitled, reverts to the Unit- 
ed States. It is more worthy of remark, that 
the appropriate compensation for receiving 
money, is a commission on the money receiv- 
ed, to be retained by the receiver. The ap- 
propriate and usual reward for those who 
detect offences against the laws, and prose- 
cute them to punishment, is a part of the 
penalty, and the language and provisions of 
this section, seem to proceed on that idea. R 
directs, that "one moiety shall be paid to the 
United States, by the collector receiving the 
same; the other shall be divided in equal pro- 
portions between the collector and naval offi- 
cer of the district, and surveyor of the port 
wherein the same shall have been incurred." 
If the part of the collector had belonged to 
him who received the money, he would not 
be directed to pay it to the collector of the 
district, but to retain it himself. The lan- 
guage of "payment" and "retainer," are too 
distinct to be confounded with each other. 
It is perfectly understood, that this phrase- 
ology is to be accounted for, by the fact, that 
the suit may be prosecuted, and money may 
be received by the collector of the district, 
in which the seizure was made, while the 
beneficial interest is in the revenue officers 
of the district in which the penalty was in- 
curred. But this does not impair the argu- 
ment. If the receipt of the money induced 
the reward, why is it not bestowed on the 
officer who collects it? Why on the officer 
who does not, and who has, in law, no right 
to collect it? It would seem, as if the lan- 
guage and provisions -of the law, excluded the 
idea, that any part of the penalty was in- 
tended as a compensation for its collection. 
The idea that this is a gift bestowed on the 
office for the purpose of enhancing its emolu- 
ments, is not sustained by the general course 
of legislation on the subject. If the acts re- 
specting the emoluments of the office of col- 
lector be examined, it will be found that the 
legislature has required the collector to show 
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regularly the amount of the commissions, has 
reduced the per centage by several succes- 
sive acts, and has finally directed that the 
emoluments of oflBce shall not exceed a spe- 
■cific sum. This regulation does not compre- 
hend penalties, but it shows that the share 
of penalties is not given to the office for the 
purpose of annexing value to it, but is given 
to the individual to stimulate and to reward 
his services in enforcing the execution of the 
laws. 

The counsel for Mr. Jones have, with great 
force and argument, called on their opponents 
to say at what time a right to a share of the 
penalty vests in the individual, and have 
urged the diniculty of doing this, as a reason 
for fixing on the moment of distribution as 
that at which the right vests. This difficulty 
is not imaginary, but is felt as a real one. 
In this case, however, the only contest is be- 
tween those who claim at the time of the 
judgment, and those who claim after it. 
There are some reasons, in addition to those 
which have aU'eady been urged, for supposing 
the judgment to fix ultimately the rights of 
the parties. The judgment changes entirely 
the nature of the right From a claim to a 
penalty or forfeiture depending on evidence, 
the right tcf which is contested, it becomes a 
'. positive debt, and the right is vested absolute- 
ly in the United States. It would seem rea- 
sonable that all rights which were, penumg 
the action, contingent and uncertain, should 
then, likewise vest in the persons entitled to 
them. No further proof is requisite, no fur- 
ther vigilance necessary, no further contro- 
versy exists, a claim to a penalty is convert- 
ed into a debt. If collection may be delayed 
by fraudulent covers of property, it is equal- 
ly tUe case in every other debt, and furnishes 
in no other instance a motive for giving more 
than a commission. Neither can the idea, 
that because this is a perpetual office, the offi- 
cer can be considered as always in being un- 
der contemplation of law, as in the case of 
the king or other sole corporation, avail the 
plaintiff. The office is not hereditary. It is 
filled by individuals appointed by the execu- 
tive, and between the removal of one officer, 
and the appointment of another, a long in- 
terval may elapse. Though the office never 
dies, the individuals who fill it do, and as 
their emoluments are considered in the light 
of compensation for services, the rewards of 
services rendered by one, ought not to be be- 
stowed on another. 

The result of the best consideration which 
the court has been able to bestow on the sub- 
ject, is, that the acts, taken altogether, show 
the intention of the legislature, in giving to 
its revenue officers a portion of the penalties 
and forfeitures, inflicted for a violation of the 
embargo laws, to have been to stimulate those 
officers to vigilant exertion of duty in detect- 



ing offences and prosecuting the offenders to 
conviction, and that those alone are entitled 
to those rewards who have performed the 
service. This intention is sufficiently ap- 
parent to give to those words of the distribu- 
tive section a construction different from that 
which they most naturally bear, if separated 
from every other part of the act, and to apply 
them to those wno were officers when the 
service was performed, not to those who are 
officers when the distribution is to be made. 

NOTE. — So far as the claim of the deceased 
collector was concerned, it will have been per- 
ceived, that although John Shore died a few 
days before the judgment was rendered, yet, 
jis the duties of the office continued ta be dis- 
charged by his deputy, until subsequent to its 
rendition, the court held that John Shore virtual- 
ly survived the judgment, and that the chief jus- 
tice relied strongly on that fact as establishing 
the validity of his claim. This doctrine of con- 
structive survivorship, however, did not apply to 
the claim of the representative of Forborne, the 
late surveyor, who died long before the judgment 
was rendered, and whose successor had been in 
office many months previous thereto. After, the 
above opinion was delivered, the court being 
divided on the question, whether the remaining 
moiety of the penalty (the United States being 
entitled to the other moiety,) should be paid to 
the collector then in office, to be by him distrib- 
uted according to law, as the court should direct, 
or without any direction on the subject, certified 
that question to the supreme court Upon the 
hearing of the suit in chancery, on the bill, an- 
awers, and proof, in which none of the facts were 
controverted, a question occurred before the 
court, whether Forborne's representative was 
entitied, in right of his intestate, to receive the 
moiety of that portion of the penalty which was. 
by law, to be distributed among the several rev- 
enue officers of the district wherein the penalty 
was incurred: upon which question the court 
was divided, and the same question was certi- 
fied to the supreme court. Mr. Justice Story, in 
delivering the unanimous opinion of the court, 
said, "That the right of the collector to forfei- 
tures in rem, attaches on seizure, and to person- 
al penalties on suits brought, and in each case 
it is ascertained and consummated by the judg- 
ment; and it is wholly immaterial whether the 
collector die before or after judgment. And 
they are further of- opinion, that the case of the 
surveyor is not in this respect, distinguishable, 
in any manner, from that of the collector. We 
are, therefore, of opinion, that the representa- 
tives of the deceased collector and surveyor, and 
not the present in "lumbents in office, are entitled 
to the distributive shares of the moiety of the 
money now in the registry of the circuit court." 
The supreme court certified to the circuit court 
as their opinion, 1. That in the case of the Unit- . 
ed States v. Jones et al., the moiety of the money 
now remaining in the custody of the circuit court, 
in the proceedings in the case of the United 
States, appellants, v. Joseph Jones and others, 
mentioned, should be paid to the said Joseph 
Jones, collector of the district of Petersburg, to 
be by him divided, in equal proportions, between 
Shore's executor and Forlxirne's administrator. 
2. That in the case of Shore's Es'r v. Jones, the 
representative of the late surveyor, in right of 
his intestate, was entitled to receive one moiety 
of that portion of the penalty in the proceedings 
mentioned, which is, by law, to be distributed 
among the several revenue officers of the district 
wherein the penalty was incurred. See 1 
Wheat [14 U. S.] 462; 3 Pet Oond. R. 624. 
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"UNITED STATES v. JONES. 

[Brunner, Col. Cas. 462; i 2 Wheeler, Cr. Cas. 
451.] 

Circuit Court, T>. New York. April, 1824. 

Witness— Pardoned Pelon- 

A person who has served out a sentence on 
conviction of felony may be restored by pardon 
to competency as a witness, but the jury is the 
sole judge of the credit to be given to his testi- 
mony, 
[Cited in Stetler's Case, Case No. 13,380; Lo- 
gan V. U. S., 144 U. S. 263, 12 Sup. Ct 
630.] 
[Cited in Curti* v. Cochran, 30 N. H. 244; 
State V. Blaisdell, 33 N. H. 393.] 

2 [Mr. TlllotsoD opened the case on the 
part of the United States, and presented to 
the jVLiy the outlines of the evidence which 
would be adduced. He said the murder was 
committed on the high seas. In 1818. The 
brig Holkar sailed from the port of N. Y. in 
Oct, 1818, under Captain Brown, and a 
coloured crew, - with the exception of one 
man. The brig sailed for Curacoa, and 
reached the port of her destination. She 
took in a return cargo; and while on the 
high seas, the crew arose, mutinied, and mur- 
dered Captain Brown, the mate of the ves- 
sel, and a Captain Humphries, who was a 
passenger on board. The district attorney 
stated the difficulties in procuring testimony, 
after a lapse of six years, but said that he 

I should present everything that could be 

' reached. 

[Evidence on the Part of the State. 

[He then called Thomas M'Cready, who 
is a clerk in the custom house. Witness pro- 
duced the register of the Holkar, which has 
never been surrendered, dated March o, 
1818. The vessel cleared for Curacoa, Octo- 
ber 18, 1818. She was an American vessel, 
owned by Richard Cole, and Samuel Brown 
was the master. The list of the crew was 
produced and read, an objection to the read- 
ing having been overruled by the court. 
The name of the prisoner at the bar was en- 
tered John Robinson. 

[John G. Bogart proved the notarial list, 

.which corresponded with the entry in his 

register. He shipped the crew, but could 

not identify the prisoner at the bar, although 

he had some recollection of his face. 

[Joseph Lyon had some property coming 
home in the Holkar when she left Curacoa, 
but he had never been on board of her. The 
property was insured by the Mercantile In- 
surance Company, who paid the amount in- 
sured, to Mills, Minton, & Co., to whom it 
had been made over a few months after the 
loss of the Holkar. There was no suit 
against the company. 

[James Plynn, one of the branch pilots, 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [From 2 Wheeler. Cr. Cas. 451.] 



knew Capt Brown before he commanded the 
Holkar. He was a stout, square man, about 
5 feet 9, with large black whiskers. Two of 
his front upper teeth projected beyond his 
lip, which gave him a very peculiar appear- 
ance. Has never seen him since he left 
in the Holkar, on Sunday morning, October 
18, 1818. He has no recollection of the pris- 
oner. All the crew were black excepting the 
mate. If there was any other, he was of a 
copper or dark colour. 

[Diana Yalentine: Witness remembers the 
brig Holkar. Her husband shipped part of 
the crew. Does not know exactly when, but 
thinks it was about five years ago. Her hus- 
band kept a sailors' - boarding house at 63 
Bancker street It was in the fall of the 
year, and the Holkar sailed on Sunday morn- 
ing. Does not know the name of the cap- 
tain. He was a stout man, with large, heavy 
whiskers. One of hig teeth projected out, 
but does not know whether it was his upper 
or lower tooth. Remembers that her hus- 
band shipped the prisoner at the bar, and 
a man by the name of Harry Cook. The 
prisoner went by the name of Tom Jones. 
He did not board there, but was at the house 
a great deal. The brig lay at the time at the 
left hand side of Dover street -rt-harf. Was 
on the wharf at the time she sailed, and 
saw Mr, Conklin and Mr, Spence. Did not 
see the prisoner again for three years. (Wit- 
ness went np to the prisoner to see him. 
Has no doubt that he is the man shipped by 
her husband.) Captain Coles commanded the 
brig before Captain Brown. 

[Cross-examined by "counsel for prisoner: 
Has lived in Bancker street for six years. 
Does not known Oliver Eling. Saw the pris- 
oner two or three days before Johnson 'was 
hanged, in the street, and was well acquaint- 
ed with him. The day before Johnson was 
hung, Mr. Conklin came for witness to come 
and see if it was the man. Did not remem- 
ber that he was on Doax-d the Holkar till re- 
minded of it by the cook. Her first hus- 
band's name was John Thompson. Knows 
that one of Captain Brown's teeth was out 
Remembered that it was on Sunday the Hol- 
kar sailed. Harry Cook called him Tom 
Jones, on board the Holkar. Saw him three 
or four times since. Can't say Oliver King 
shipped on board Holkar. Four years since 
she saw Oliver King. About three years 
ago saw Jones, and spoke to him. Had heard 
that the Holkar was lost but he did not 
strike her as being one of the men on board. 
Harry Cook was a large, stout man. 

[Mr. Bogart called again: A man by the 
name of John Thompson shipped the prison- 
er. Recollects that Thompson became secur- 
ity for prisoner, 16th October, 1818, and re- 
ceived his advance, as appears by his reg- 
ister. The crew were all coloured. Knew 
Captain Brown. Does not recollect anything 
about his person, only that he was a large 
man. 

[Azel Conklin, one of the city constables, 
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was on the wharf on Sunday motning, when 
the Holkar sailed, and remembei?s that the 
crew consisted of cploured people. Does not 
know Captain Brown. He was a stout, port- 
ly man. He was pointed out to the witness 
as being the captain. Black hair and large 
whiskers. Knew John Thompson, and has 
often seen Diana. Thinks she was on the 
wharf at the time. Knows that Thompson 
shipped some of the crew. Was told so by 
iilm. Happened to be passing at the time 
and remembers remarking, "I should not 
like tQ go to sea with that crew." 

[Cross-examined: Bancker street was of a 
very bad character. Has very often to go 
to that street to look for rogues, &e., but 
had never heard anything against the house 
of Thompson. 

[Peter Willis knows that the prisoner ship- 
ped on board the Holkar. He got Mr. 
Thompson to ship him. Saw him on board 
when the brig sailed, and believes it was 
Sunday. Was at the wharf when the brig 
sailed. Saw prisoner and Oliver King on 
board. Remembers it. Did not know Cap- 
tain Brown. 

[Cross-examined: Lives in Leonard street, 
and lived at the time in Catharine street. 
Went up to Mr. Thompson and got three 
dollars; and he then went with him and 
prisoner to the brig. Is sure he is the man. 
Has been acquainted with him ten years. 
He used to board with Henry Parsons, Wit- 
ness goes to sea off and on. Arrived from 
France, August 29th last. About four or 
five weeks ago witness saw prisoner In 
Bancker street. Ejiew him as soon as he 
saw him. Called him Tom Jones, and shook 
hands with him. Had heard of the Holkar 
being lost. Said nothing to him about it. As 
soon as he saw him he remembered it. Saw 
King the same day, and next day heard he 
was taken up. Never had any quarrel with 
the man. When he was living in the house 
with the prisoner he missed seven dollars, 
and thought hard of the prisoner, but had no 
quarrel about it. Witness was never taken 
up for anything but assault and battery, and 
buying a fiddle. Was acquitted. Has been 
in Bridewell two or three times. Saw pris- 
oner two or three days before he was taken, 
and knew him. The prisoner first knew him. 
Shook hands. Called him Tom Jones. Ask- 
ed him where he came from. He answered, 
'"From the southward." 

[Julia Freeman: Had known the prisoner 
five or six years ago. Three or four weeks 
ago, Jones called on her and asked her if 
she did not recollect him, as having staid with 
her sister. He called himself Thomas Jones. 
Her sister's name is Mary Adams, who lived 
in Banclcer street. He has not staid with her 
sister since his return. 

[Cross-examined: She knew nothing 'of the 
Holkar. At first she did not recollect the pris- 
oner, he has altered so much; but she knew 
him very well when he lived at her sister's. 

[Conklin, called again: Was present at the 
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police when the prisoner was asked if he 
knew the woman called Diana. He answered 
yes,— said he boarded at Mrs. Parson's in 
James street, with her. 

[Diana was called again, and stated that she 
boarded with the prisoner at Henry Parson's. 

[Oliver King, a mulatto man, and the prin- 
cipal witness, was next called. (Mr. Haines 
objected to the competency of the witness, 
on the groujid that he had been in the state 
prison. It appeared that he had been indict- 
ed for grand larceny, and convicted on the 
7th of October, 1819, when he was sentenced 
to the state prison for three years, and had 
served his time out. The counsel for the 
prosecution replied, and produced a pardon 
from the' governor, dated the 9th of April, 
1824. See the judge's charge. The objec- 
tion was overruled by THE COURT, and the 
examination proceeded.) Witness shipped on 
board the -brig Holkar, in 1818, commanded 
by Samuel Brown, He shipped with Alex- 
ander Cheevers (or Shivers), Charles Moutiza, 
Patrick Butler (his right name -was Harry 
Cook, called Cook or Doctor), James Irving, 
John Robinson (the prisoner), John Williams 
(white man), and himself and mate. They 
were all colored people except John Williams. 
Sailed on the morning of Sunday for Curacoa, 
where they arrived and discharged, and took 
in a return cargo, and started for New York. 
At Oinracoa, Shivers had a dispute with the 
captain. Captain Humphries, a passenger, 
took charge of the vessel; the captain and 
mate being sick, the men refused to work 
under him, when they were put in prison, ex- 
cept Robinson, Jones, and the cook, but Rob- 
inson was afterwards taken up for stealing 
part of a Ijarrel of beef from the vessel, and 
remained in prison till the brig sailed. The 
night before, Alexander Cheevers and Charles 
and James ran away, but were taken up and 
carried on board, the morning she sailed. 
John Williams was left at Curacoa, where he 
went in a Dutch man of war, Capt Hum- 
phries came passenger in the brig, but used 
to do captain's duty sometimes. When they 
had been out seven or eight days, the captain 
sent them up to bend another topsail about 
dusk; John, James, Charles, Alexander, and 
witness. They had some dispute aloft, and be- 
ing reproved, they made some answer which 
induced the captain to go down and load his 
pistols. James and Charles pretended to be 
sick, and went below and staid in their 
bertias. The captain made tea and coffee, and 
sent to them from the cabin. Charles was 
sick at this time. Charles and James and 
, witness were in the captain's watch. The 
prisoner and Alexander Shivers were in the 
mate's watch. The witness was in his berth 
and nearly asleep, when Alexander came 
down, an'd asked Charles whether he was 
ready, Charles said, "Yes." Witness asked 
what they were going to do? Charles an- 
swered, "None of your business." Robinson 
said he was going to call the mate forward 
and tell him there was something wrong 
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there. Cliarles then told witness that they 
"were going to kill the captain, the mate and 
passenger. Kobinson (the prisoner) went and 
called the mate forward. He came forward, 
and Charles and James jumped out of the 
forecastle; Charles and James with a crow- 
bar, and James with a hand-spike. Witness 
then heard somebody strike, and heard the 
mate cry "Murder!" and stamp on the deck. 
Witness was below. When witness got upon 
deck, the mate was fallen. Witness cried 
out, "For God's sake, what are you doing!" 
Charles then answered, "You son of a bitch, 
if you say a wor^ I will knock your brains 
out.'* Alexander took his (the mate's) watch 
out of his pocket, and Charles, Alexander 
and James hove him overboard. They then 
went aft, and witness followed them. The 
prisoner said he would call Captain Hum- 
phries up, for he used to do captain's duty. 
He went down, but Captain H. would not get 
up. He then went down and told Captain 
Brown the mate wanted him forward. Cap- 
tain B. got up, and went forward as far as 
the windlass, when he started back, and all 
at once began to walk- aft. Charles ran out 
from behind the camboose, and struck at him 
with a crowbar, which the captain caught in 
his hand, exclaiming, "Charles is that you?'' 
Charles said "Yes." Alexander Cheevers now 
ran around the long-boat, and struck him 
twice on the head with a. hatchet. James 
then took the handspike and struck him over 
the face. The prisoner then came with a 
harpoon, struck the captain in the left side. 
His head was lying towards the starboard. 
The captain put his hand upon his breast, 
and then they picked him up and threw him 
overboard, and told witness to take the helm. 
At the time the mate was killed, the prisoner 
had the helm; and while they were killing 
the captain, the witness had the helm, but 
part of tbe time left it to see the fray. This 
done, Charles said, "Lejt us go down now and 
kill that damned privateer son of a bitch Cap- 
tain Himiphries;" upon which all went down 
in the cabin, and told witness to keep the 
helm. Witness heard Captain Humphries 
crying murder for some time, and then all 
four came up from the cabin, bringing Cap- 
tain H. with them, and laid him down; and 
they hove him overboard. The cook came up 
after they had thrown Captain Humphries 
overboard. They told him to go down and 
clear up the blood in the cabin; he went and 
got a bucket of water, and did it. They said 
Captain Humphries was getting the captain's 
pistols out, when they struck at him, and 
broke one of them in his hand. Alexander 
Shivers took charge of the brig. They then 
ran near ?orto Rico, to the Mona Passage, 
and from thence to St. Domingo. Prisoner 
then bored holes in the brig to scuttle her, 
and they intended to go ashore in the boat. 
About two o'clock in the afternoon, a vessel 
was near them, and they were frightened, and 
took out the boat, and put aboard some pro- 
visions and clothing, and they all got in, ex- 



cept the witness, who at first refused to go, 
until Charles took a pistol and threatened to 
shoot him if he did not. They went ashore 
about JacquemeL After the murder, they 
found on board a box of gold, buckles, &c.: 
they also found 115 dollars, and a Masonic 
apron, which was thrown overboard. 

[Cross-examined: Witness was bom in 
Orange county. His mother belonged to Benj. 
Sears. Lived with his father at Staten Island 
imtil he was ten years old. This was his sec- 
ond voyage in the same vessel. Never saw 
prisoner before. He went by the najne of 
John Robinson. Never heard him called 
Jones. Came back in schooner, called the 
American, of Kennebeck. When they landed 
at St. Domingo, they went to Bennet, a town 
inhabited by blacks. Witness said nothing to 
anybody about the murder, as he was afraid. 
They got one hundred and fifteen dollars, of 
which they gave witness 12 or 15. From 
Bennet they went to Jaequemel, where he 
walked. Alexander went up first, when they 
were all gent for by the commandant, but did 
not go then. Witness got on board the barque 
America, of Kennebeck, and went to the 
Havana. Said nothing of it to the captain, 
as he was afraid of being tried in Havana, 
Saw the mate of the George Washington 
(whom he had seen at Curaicoa), and told him 
all about it. Wanted witness to go to Africa 
with them for slaves. Came from Havana in 
the sloop Flag of Truce to New Orleans, from 
thence to New York in the brig Dolphin. Had 
irons put on him while on board of the brig 
G. Washington. Does not know the name of 
the captain and mate. He was brought in 
irons to New Orleans, where he was pat in 
jail. Mr. Orr assisted him, and he got him 
out of prison, with whom he then lived for 
some time. This was some time in April. 
Witness came in the brig Dolphin, Captain 
Kent, as a hand, but he said nothing of this 
affair to anybody on board. Arrived about 
the first of May, 1819. Does not know how 
many days passage. Went to the police in 
two or three days after he arrived in New 
York, and told all the particulars. About the 
latter part of August was taken up for steal- 
ing. He then lived with his mother in Wil- 
liam-st. Did not do much of anything. Work- 
ed at the steam-boats, carrying wood. Did 
not steal at all after he came ashore. Con- 
fessed that he stole, before the police. Did 
not break open the door of Doctor Drake's 
house, and did not go up stairs in the house 
at all for the things, 

[Oliver Stevens, clerk of the police, knows 
Oliver King. He has been brought up at that 
office two or three times. 

[King called again: Had but one pistol in 
the boat. Was at the time 18 or 19 years 
old. Captain Brown was a large, stout man, 

[Mary Adams: Knows the prisoner. Five 
years ago lived in Bancker-st, at Maria Sales.'. 
Does not know whether he sailed in the brig 
Holkar. He went to sea about that time. 
Don't know what vessel. Saw him in prison 
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for the first time since his return. He knew 
witness immediately. 

[Cross-examined: Never told witness that 
he was going to sail in the Holkar; never 
heard him called Robinson, tint Tom Jones, 

[The counsel for the prosecution here rest- 
ed the case; and THE COURT directed a re- 
cess for an hour, that the jury might obtain 
some refreshments. At a few minutes before 
o o'clock the court re-assembled, and the de- 
fence was opened by JIx*. Haines. 

[Evidence for the Prisoner. 

[John Edwards: Knows the prisoner. He 
sailed in the brig Commodore Porter, Captain 
Doane, in ISIS, to bring timber from St, Ma- 
ry's. Witness knew him in Baltimore, more 
than fifteen years ago. Saw him when he 
came home in the Maria, since 1818, whence 
he shipped immediately in a vessel lying at 
Pine-street. He was always called Tom 
Jones, Shipped him by that name about 18 
months since. His character is very good, as 
given by Captain Downes, Has heard lately 
that he was on board the Holkar. The first 
voyage was about three months. Witness 
went four voyages to St, Mary's. The pris- 
oner went the 1st and 2d voyage. The third 
voyage he returned a little before Christmas, 
Knows Oliver King, Witness stood his bail 
twice, and his girl's. Don't know his char- 
acter as to truth and veracity. He has the 
character of a thief. Witness never heard 
anything against Diana Valentine, nor against 
Peter Willis. 

[Evidence for the People, 

[Oliver Stevens again: Has seen King of- 
ten. Thinks he would speak the truth, and 
would believe him under oath. 

[John Edwards again: Saw King the next 
day after the prisoner was taken up. Went 
up to see him. Asked what Tom had been 
doing. He would not tell. Saw him again 
in the evening, when he told witness. Did 
not tell King if he was in his (King's) place, 
he would not have him taken up. 
' [Azel Conklin called again: The- character 
of the last witness does not stand very fair. 
From the knowledge he (witness) has, he 
should not be willing to -place confidence in 
him, where he was prejudiced either way. 
Witness has known Oliver King four years, 
and would put twice the confidence in him 
that he would in the last witness. 

[James Hopson, police justice: The exam- 
ination of Oliver King, of the 3d of June, 
1819, was read. Witness said King came vol- 
untarily, and underwent this examination. 
Never saw him before he made this deposi- 
tion, nor since, till he came and gave informa- 
tion that prisoner was in town. He never 
had reference, nor had any other person, to 
this examination, as it was filed in the police 
office. (We have compared the examination 
with the testimony, and it agrees exactly.) 

[Jai-vis Lockwood: Knows Diana Valen- 
tine. She lived in his family. Knew her in 



ISIO to 12; 14 or 15 years. Her ehaxacter 
is good for truth and veracity. Has seen her 
six or seven times since she was married. 
Keeps a very decent sailor boarding house. 

[Zebulon Homans, a marshal: Does not 
know much of John Edwards, He is an im- 
moral man, Diana Valentine's character 
good every way. Has known her for 4 yeai^s. 
Was a regular woman in going to church. 
Never saw anything improper in her honse. 
She sustained a very good character among 
her white neighbours, Oliver King's general 
character is not very good, 

[Julia Wills: Knows the prisoner at the 
bar. The 2d year after the peace, lived at 
Henry Parson's. Her husband shipped him. 
Found him a pretty steady, clever man. Her 
husband shipped him the year after tlie 
peace. Witness knows King's family. He is 
not as clever as he might be. Has been a 
bad boy from his childhood np. When he 
went to school he used to pick up things not 
his own,2 

Mr. Tillotson, for the United States. 
Haines & Van Wyck, for the prisoner. 

THOMPSON, Circuit Justice (charging 
jiu:y). The question for you to decide is one 
involving the life of the prisoner. It is for 
you to say whether he is guilty or not guilty. 
The material point in this case is, whether 
the prisoner at the bar is the person who 
shipped on board the Holkar, in 1818, as 
sworn to by David Valentine, Oliver King, 
Peter Willis, and Mr. Bogart. The ofEense 
as charged in the indictment, if committed 
at all, is an aggravated piratical murder. 
It took place upon the high seas, and is 
therefore within the jurisdiction of this 
court. It satisfactorily appears by the evi- 
dence, that the Holkar cleared for Curacoa 
in October, 1818. There can be. no doubt 
of this fact; indeed, it is not denied. It ap- 
pears also that the vessel was commanded 
by Captain Brown; that her crew, with the 
exception of one person, was composed of 
colored people. This appears by the testi- 
mony of Diana, King, Willis, Mr, Bogart, 
and Mr. Conklin. It appears by the regis- 
ter .of the ship and notarial list of Mr, Bo- 
gart (which agree with each other), that 
Alexander Cheevers, Charles Montiza, Pat- 
rick Butler (called Cook), James Irving, 
Charles Robinson (the prisoner), King, the 
witness, and the mate were the crew of the 
vessel. The vessel sailed for Curacoa, since 
which time nothing has been heard of her. 
The insurances upon the Holkar and her 
cargo have long since been paid. There is 
no doubt, therefore, the vessel has been 
lost, whether in the manner related by King 
or not remains for you to determine. 

Before 'his honor recapitulated King's tes- 
timony, he called the attention of the jury to 
the infamy of his character. It appears 
(said he) hy the record of the general ses- 

2 [From 2 Wheeler, Cr, Cas. 451.J 
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sions that King has been convicted of a 
larceny, and has been sentenced to the state 
prison, has served out his time, and has re- 
ceived a pardon from the executive of the 
state, for the purpose of making him a T?it- 
ness against the prisoner, all since the com- 
mission of the alleged murder. His honor 
observed, he had no doubt of the efficacy of 
the pardon, and that he vras now a compe- 
tent witness; liis credibility, however, was 
still a subject for the consideration of the 
jury. The law has made him a competent 
witness; but the jui^y were not compelled 
to believe him, ana he should advise the 
jury to give no weight to his testimony 
where he was not corroborated by others. 
He adverted to the examination of King, 
made on the 3d of June, 1819, immediately 
on his arrival in this country. The objec- 
tion then to his credibility did not exist. 
That examination, and his testimony here 
to-day, appear to agi-ee in all essential par- 
ticulars; and it appears by Justice Hopson, 
chat it was not possible for him to have 
had access to that paper. 

His honor instructed the jury, that the tes-, 
timony of King ought to have no weight in 
their minds, unless corroborated by others, 
or by the circumstances of the case, and 
proceeded to detail the principal facts of 
the loss of the vessel, and the njurder of 
Captain Brown, the mate, and Captain 
Humphries, as related by King (see his tes- 
timony). He remarked upon the consisten- 
cy of King's story, the minute history of the 
circumstances he had given, the difficulty, 
riot to say impossibility, of King's framing 
such a connected chain of facts. 

It could not have escaped the jmy (said 
his honor) Ibat the case depended material- 
ly upon the circumstances. Before he enu- 
merated them, he remarked upon the nature 
of circumstantial evidence. A number of 
cases have been cited and read, to show you 
the dangerous tendency of this kind of 
proof. It is possible an innocent person 
may have suffered, but such cases (if any 
such there were) could be no objection to 
this kind of evidence; if jurors were to dis- 
regard it, there would be an end to the ad- 
ministration of law, and to government. It 
was (he observed) the duty of the jury to 
weigh 311 the evidence for and against the 
prisoner, and that fair and legal inferences 
were to be made from facts and circum- 
stances proved, they were often more satis- 
factory and conclusive than the testimony 
of witnesses. 

Then as to the identity of the prisoner. 
Notwithstanding he shipped on board the 
Holbar by the name of Charles Robinson, 
and was known only by the name of Tom 
Jones, yet it appeared by the testimony of 
a number of witnesses he was the same per- 
son. Diana Valentine swears positively 
that she was well acquainted with the pris- 
oner; that she had boarded in the same 
house with him before the Holkar sailed. 
Peter Willis has known the prisoner for 



ten years, and testifies he shipped on board 
the HoLbar; he knew him in this city by 
the name of Tom Jones. Julia Freeman, 
Mary Adams (see the testimony) swear they 
know the prisoner; he was called Jones. 
There Avas no doubt, continued his honor, 
that the prisoner at the bar was the same 
person who shipped on board the Holkar by 
the name of Charles Robinson, and that he 
is the same person known by the witnesses 
by the name of Tom Jones. 

His honor then proceeded to recapitulate 
the circumstances of the case, the sailing of 
the Holkar, no information, having since 
been received of her, King's examination, 
his connected story, the recognition and ar- 
rest of the prisoner, King's testimony, etc., 
and concluded that the case depended al- 
most entirely upon his testimony, as he was 
proved to be a convicted felon; although 
restored to competency by the clemency of 
the executive, it was the duty of the jmy 
to sift his testimony; that where he was 
not corroborated on the main points, by tes- 
timony of witnesses, or by the circimistan- 
ces, they ought to pay no regard to it; and 
that if after a full and impartial view of the 
case, they were satisfied the evidence did 
not support the indictment, or if they had a 
fair and reasonable doubt, it was their duty 
to acquit; but if they were satisfied that 
King was corroborated by the testimony of 
other witnesses and by the circumstances of 
the case, and they had no reasonable doubt 
of the prisoner's guilt, it was their duty to 
say so. 

He was found guilty, and sentenced to be 
executed on the 11th June, 1824. 

A pardon has the effect to restore a felon to 
competeucy as a witness. See State v. Foley, 
15 Nev. 68, citing above ease. 
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UNITED STATES v. JONES. 

[2 Hayw. & H. 160.] i 

Circuit Court, District of Columbia. June 4, 
1854.2 

Officers — Special. Allowances — Order or 

SECKETAttT OP TREASURY. 

1. Money received by a naval officer for a spe- 
cial designated purpose, and accompanied by in- 
structions from the secretary of the navy, is not 
covered by the specified allowances enumerated 
and prohibited in section 2, of the act of congress 
of March 3, 1835 [4 Stat. 757]. 

2. The order of the secretary of the navy to the 
defendant to apply a sum of money to the pay- 
ment of the expenses attending the injuries by 
him while in Paris on special duty, is obligatory 
on the accounting officets of the treasury. 

3. An order issued by the head of one of the 
departments of the government, for the payment 
of an accoimt authorized by him, cannot be con- 
trolled by the subordinates of another depart- 
ment, such an order is binding on all the officers 
by whom the account is to be audited. 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

2 [Affirmed in 18 How. (59 TJ. S.) 92.] 
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It appears that some years back Lieut. 
[Catesby Ap Rogers] Jones was absent on 
leave in Paris, and while standing on the 
Boulevard during one of the emeutes which 
occurred at the time, was wounded by a 
stray bullet, fired bj one of the conflicting 
parties, and severely injured. On being taken 
home, he was attended by a French surgeon. 
The expenses of medical attendance dur- 
ing his sickness, and subsequent to his recov- 
ei-y amounting to $1,000 This he claimed to 
be reimbursed by the United States, having 
been wounded while in their serivce, and in 
a foreign port. His sojourn at Paris, having 
been an absence on leave, and as the govern- 
ment felt some hesitation as to whether the 
case came under the provisions of the act, 
the suit was brought before the judges of the 
circuit court to have their opinion as to the 
validity of the claim. 

Case agreed. This ir, an action for money 
had and received, docketed by consent, to 
tiy the right of the plaintiff to recover from 
the defendant the sum of $1089 upon the facts 
hereinafter set forth, which are agreed to be 
taken, as if proven, tc wit: The defendant 
is, and was at the time and times hereinafter 
refeired to, a lieutenant in the navy of the 
United States. Being at Paris, in France, 
by the authority and permission of the Unit- 
ed States government, that is, he was on leave 
of absence, to wit: on the 4th day of Decem- 
ber, in the year 1851, he was there severely 
and dangerously wounded during the emeute, 
or revolutionary outbreak, which resulted in 
the establishment of the imperial government, 
without any act or default of his touching his 
rights or duties as such lieutenant as afore- 
said. On the 16th day of August 1852, the 
secretary of the navy of the United States, to 
whom the facts aforesaid, touching the 
wounding of the defendant and his actual 
condition had been duly and fuUy reported, 
(he, the said defendant, being then and there 
on special duty, as appears by letter of July 
17th, 1852, prout the same hereto annexed, 
for the purpose of collecting information in 
relation to the steam marine of France,) in 
consideration thereof, issued and transmitted 
to Messrs. Baring Brothers & Co., agents of 
the United States navy department, at Lon- 
don, a letter of credit, bearing date August 
16th, 1852, and an order to the defendant of 
the same date, on receipt of the last named 
(order) the said Lieutenant Jones drew upon 
the said Baring Brothers & Go. for the sum of 
§1,000, which, with che difference of exchange, 
&c., is the" sum claimed by the United States 
in this action and none other. It is agreed 
that the said sum was fully and necessarily 
exhausted in discharging the expenses attend- 
ing the injuries aforesaid, received by the 
said defendant, in Paris as aforesaid; and 
that the French govex-nment have not "grant- 
ed reclamation for the injuries sustained" by 
the said defendant as aforesaid. It is fur- 
ther agreed that the said order of the secre- 
tary of the navy, and the said letter of credit 



on the said Baring Brothers & Co. were not, 
nor was either of them at any time revoked 
or countermanded; but that the accounting 
oflBleers of the treasury have charged the 
amount so as aforesaid, drawn by the said 
Lieutenant Jones, against him on his pay 
account, and have refused to recognize the 
authority of the secretary of the navy in the 
premises. If the court shall be of opinion 
that the United States can recover the amount 
aforesaid from the said Lieutenant Jones up- 
on the facts aforesaid, then judgment is to be 
entered against him for $1089 and costs. 
Otherwise, judgment- for the defendant with 
costs. 

Phil. Barton Key, U. S. Atty. 
J. M. Carlisle and G. L. .Jones, for defend- 
ant. 

Before MOBSELL and DUNLOP, Circuit 
Judges. 

MORSELL, Circuit Judge. This case comes 
before the court on the following agreed 
statement of facts, by which it is contended 
that it appears the defendant, without law- 
ful authority, has received and retains mon- 
eys belonging to the United States to the 
amount of $1089, and which he is liable for 
in this action. The subject of the claim has 
been acted upon by the accounting officers 
of the treasury, who have refused to recog- 
nize the authority of the secretary of the 
navy in the premises, upon the ground that 
the defendant was at the time a lieutenant 
in the navy of the United States, and the in- 
jury, on account of which the medical serv- 
ices were rendered, occurred while he was 
abroad on leave of absence, and therefore 
the case is within the prohibition of the 2d 
section of the act of congress of 1835, March 
the 3d, e. 27. which is in these words: "That 
no allowance shall hereafter be made to any 
officer in the naval service of the United 
States for drawing bills, for receiving or dis- 
bursing money, or transacting tany business 
for the government of the United States, nor 
shall be allowed servants, or pay for servants 
or clothing, or rations for them, or pay for 
the same, nor shall any allowance be made 
to him for rent of quarters, or to pay rent 
for furniture, or for lights, or fuel, or trans- 
porting baggage. It is hereby expressly de- 
clared that the yearly allowance provided in 
this act is all the pay, compensation and al- 
lowance that shall be received imder any cir- 
cumstances whatever, by any such officer or 
person, except for traveling expenses when 
under orders, for which ten cents per mile 
shall be allowed." The title of the act is, 
"An act to regulate the pay of the navy of 
the United States," and considerably increases 
the pay of all the officers of the navy. On 
the part of the United States, the counsel 
contends that the d&cision of the auditor is 
correct and must be sustained. The point of 
his argument has been to show the true 
construction of the statute just recited, as ap- 
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plied to the ease of tlie defendant as stated 
in the agreed facts. The money received by 
the defendant for the purpose. therein stated 
was without any lawful authority, and ought 
to he considered as the money of the United 
States in his hards and improperly withheld. 
The substance of the learned attorney's argu- 
ment has been much the same as that of the 
auditor, made in the ease of Commander G. 
I. Pendergrast to the comptroller, which he 
supposes was a case somewhat similar and 
stronger than that of the defendant in this 
case, and the validity of the grounds upon 
which that claim was disallowed has been 
recognized by the navy department and by 
committees of congress. The auditor's argu- 
ment in the case is strong and powerful. As 
to all the eases intended by the act to be em- 
braced within its prohibitions, the argument 
brings to its support, as the evils intended 
to be prevented by the law, the antecedent 
practices which had existed in the navy de- 
partment, in making allowances to naval of- 
ficers in addition to their pay; that it appears 
from the act itself, compared with the previ- 
ous laws, that it was framed upon the prin- 
ciple of abolishing all such allowances, and 
limiting the discretion of the secretary, and 
of granting a sufficient increase of pay to 
greatly more than it had been before, to cover 
all the necessary incidental expenses which 
had been the subject of those allowances. 
That if the payment oy the navy department 
of bills for medical attendance and medicine, 
contracted by a naval officer for his own per- 
sonal use and benefit with a private physician 
or apothecary be an, allowance to the ofiicer, 
such payment is prohibited by the act; the 
term "allowance" osed in the law means 
the same there that it did in the published 
rules and regulations of the department, in 
force at and before the passage of the act, 
which was for the expenses incurred by an 
officer in the employment of a private physi- 
cian, where no medical officer of the navy was 
at hand, Ito is in the book of regulations 
classed under the head of "allowances," to 
whom made, but to the sick officer; further 
as to which, it is found in an analogy derived 
from the act itself, as the rent of quarters, a 
case parallel in all respects, parti<;ularly men- 
tioned as prohibited; as to the ground that 
the expenses in question might be charged up- 
on the fund formed from the money contribu- 
tions of the officers and seamen of the navy. 
It is sufficient tc say that the contributions 
referred to are expressly confined by the act 
of Feb. 26, 1811 [2 Stat. 650], to the erection 
and support of naval hospitals, and the only 
benefit which the contributors, as such, be- 
come entitled to, is the use of those hos- 
pitals; as to the usage of the office also urged 
in support of the claim, if the usage be agree- 
able to the law its production is useless, and 
if it be not, it is a custom more honored in 
the breach than in the observance, and cannot 
alter the law. It is denied that there is any 
such usage; so as to an allowance for biUs 
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of private physicians for medical attendance 
upon officers employed on the coast survey, 
this too is an error, only one case allowed, 
made and passed inadvertently. It is errone- 
ous also to suppose that where officers abroad, 
in consequence of the absence or disability 
of a naval medical officer have employed 
private physicians to attend them, it has been 
usual to aUow the biUs presented for such 
service, the contrary is the fact; that these 
observations are, for the most part, applicable 
also to Ms purchase of medicine, &e. Comp- 
troller Parris, to whom the foregoing opinion 
was addressed, "concurred with the 4th au- 
ditor in his able exposition of the grounds 
on which he disallowed the claim of Com- 
mander Pendergrast." It was also urged by 
the attorney of the United States that the 
order made in this east, and for the pur- 
pose stated by the secretary of the navy was 
in violation of the law, and not obligatory or 
binding on the 4th auditor in the settlement 
of the defendant's account, to credit him with 
said amount according to said voucher pro- 
duced by him. He also relied on the act of 
1823, c. 9 [3 Stat. 723], entitled, "an act con- 
cerning the disbursement of public money," to- 
show the authority of the accounting officers 
of the treasury, to examine and settle the ac- 
count of the defendant in this ease. 

On the part of the defendant, the learnedi 
counsel have contended that "the medical at- 
tendance of an officer is not such an allow- 
ance as was contemplated in the prohibition 
of the act of congress of March 3, 1833, but 
a necessary supply, expense or allowance,, 
under whatsoever name it may be called, 
which every officer, seaman and marine, by 
the terms of his service, is entitled to re- 
ceive from the government" refers to the- 
opinion of Attorney General Toueey, Sep- 
tember 28, 1848. Also to the head of the 
bureau of medicine and surgery, which after 
being endorsed with the disapproval of the 
4th auditor, was considered with and acted 
upon by the secretary of the navy. This doc- 
ument which is made a part of the evidence 
in this case will be more particularly noticed 
under the last head of this opinion. 

2nd. That the order of the secretary of the 
navy is conclusive and not to be upset by the 
auditor. To support this position the opinions 
of Attorney General Berrien in Parker's 
Case, 2 Op. Attys. Gen. 303; Taney, 10th 
of September, 1831, Tharp's Case, Id. 464, 
465; Butler, 26th of March, 1834, Parker's 
Case, Id. 625, 626; Johnson, 19th of April, 
1849, LasseU's Case, 5 Op. Attys. Gen. 87; 
Crittenden, 13th of November. 1852, Id. 630. 

3rd. If in error as to the other points yet 
in disbursing this money, the defendant is 
by express law released from all responsi- 
bility by the act of congress of March 3, 
1849 [9 Stat. 419], that the secretary of the 
navy is a commanding officer of the navy, 
refers to Attorney-General Crittenden's opin- 
ion. 

4th. There is no mistake of facts. If there 



[26 Fed. Cas. page .651:1 



(Case No. 15,493a) U. S. v. JONES 



is any mistake, it must be a mistake of law, 
and money paid under mistake of law, 
■where the facts are all known, cannot be 
recovered back. The order of secretary is 
the order of the president. U. S. T. Eliason, 
16 Pet [41 TJ. S.]. Jones is not a disbursing 
officer. 

Such I think are substantially the grounds 
of the argument made on each side of the 
case now before the court. Before proceed- 
ing to consider them, I think it would be 
proper in order to bring directly and more 
fully into view the action of the secretary 
on the subject, to notice the order of the 
navy department, dated July 17th, 1852, 
and directed to the defendant, as lieutenant 
of the United States navy, Paris, France. 
It directs him, on the receipt of it, to regard 
himself as on special duty, for the purpose 
of collecting such information in relation 
to the steam marine as he might be enabled 
to obtain, and might deem to be of im- 
portance to the government and navy of the 
United States. His stay in France, under 
that order for special duty, might be ex- 
tended to six months, if he should deem it 
necessary for the collection of the informa- 
tion in question. He would at the end of 
that time, or sooner, if he should be pre- 
pared with the desired information, rerum 
to the United States, and report the result 
of his researches to the department. He 
must keep an account of his traveling ex- 
penses, taking vouchers for payments when 
it. could be done, to enable him to certify- 
to the accounting officers the actual ex- 
penses incurred on account of travel, this 
shows the special service by which he was 
detamed in France. Subsequently on 11th 
day of August, 1852, Thomas Harris, of the 
bureau of medicine and surgery, navy de- 
partment, in a letter directed to the secre- 
tary says: "In reply to your verbal inquiry, 
I have the honor to state that no precedent 
of a claim can be found in this office for the 
allowance of a claim, such as that presented 
by Lieutenant Jones of the navy, to be re- 
imbursed the expenses attending the med- 
ical treatment while in Paris. I submit how- 
ever that 'the act of congress, which is re- 
lied upon by the accounting officers of the 
treasmy, in the rejection of such accounts, 
does not seem to sustain them in the posi- 
tion they have taken." He then proceeds to 
take particular notice of the law, and states 
his reasoning thereon, and comes to the fol- 
lowing conclusion: "I think the claim of 
Lieutenant Jones cannot be referred to ei- 
ther of the heads of 'pay,' 'compensation' or 
'allowance,' and it is believed to be within 
the legitimate power of the department to 
grant." Then follows the action of the sec- 
retary in the following words: "United 
States Navy Department. Washington, Aug. 
16, 1852. Messrs. Baring Brothers & Co., 
Temporary Agents United States Navy De- 
partment, London— Gentlemen: Be pleased 
to lionor the draft of j-.ieut. Catesby Ap, E, 



Jones, United States Navy for $1,000, and 
charge the same to this department. A 
specimen of his signature accompanied let- 
ter from this departmfent, under date of 8th 
of April, 1851. Very respectfully, your obedi- 
ent servant, John P. Kennedy." Then fol- 
lows the letter from the secretary, dated 
"Navy Department, "Washington, Aug. 16, 
1852," to defendant, in these words: "Sir: 
The department has issued a letteis of credit 
in your favor upon Messrs. Baring Broth- 
ers & Co. (triplicate herewith enclosed) for 
$1,000. The department is induced to place- 
this amount in your hands, to enable you 
to discharge the expenses attending the in- 
juries received by you in Paris; but it is to- 
be distinctly imderstood, that ^should the 
French government grant reclamation for 
the injuries sustained by you, this amount 
must be returned to the treasury of the Unit- 
ed States. Very respectfully, your obedi- 
ent servant, John P. Kennedy, Lieut Cates- 
by Ap. R. Jones, United States Navy, Paris, 
France." 

The arguments on the part of the United 
States have much power and force in them, 
as to the construction and application of the 
act of 1835, § 2 (before recited), extending 
its prohibition to special or extra allowances 
to the officers of the navy therein named, 
for expenses incruTed by reason of sickness, 
whether for medical attendance or other- 
wise, the conclusiveness however of them, it 
appears to me, must be considered as over- 
come for various reasons. There is nothing 
in the facts or circumstances to show that 
the increase of pay was for the purpose of 
meeting expenses of that kind, so peculiar 
in their nature and necessity, or for any oth- 
er reason than for the increase or former 
occasion; so with respect to the antecedent 
and subsequent practice and usage, there is 
a material contrariety in the statements. 
With respect to the terms used in the stat- 
ute, the present case can not without the 
most forced construction be brought with- 
in any of the enumerated conditions. The 
money received was for the special desig- 
nated purpose contained in the instructions^ 
to which purpose the defendant was bound 
to apply it That was neither of the pur- 
poses, or in the nature of them, for which 
no allowance was to be made, as specified 
in the section. If this case does not fall 
within any of those expressly enumerated, 
neither does it within the general language 
used in the last part of the section, which 
can include nothing but things of the same 
species or kind. The case of Commander J. 
G. Pendergrast is supposed by the auditor to- 
be somewhat similar to this, but stronger, 
because he was sick while on duly. That 
case was also disallowed by the auditor, but 
afterwards allowed in a report of the com- 
mittee on naval affairs, who concurred in 
the opinion of Attorney General Toucey. 
The question in that case was whether in 
the absence of a surgeon at a navy yard, to- 
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wiiich an officer is ordered on duty, he is en- 
titled to medical attention, and may employ 
a private physician at the expense of the 
goTemment. Under ^eh circumstances the 
attorney general supposes the expenses are 
necessarily incurred, and that the term al- 
lowance in the act of 1S35 is inapplicable to 
the officer. His own words are: "I thinli 
the payment of the expense in such a ease 
is not a:5j extra allowance, nor any allow- 
ance to the officers or seamen, but the pay- 
ment of the proper and necessary expense 
■of the vessel or navy yard fpr which it 
was the duty and intention of the govern- 
ment to provide." This opinion of the at- 
torney general and committee of congress, 
■certainly show that the terms "allowance, 
&e.," and Ijae concluding general terms of 
the secretary, are not to be considered in 
the extensive sense claimed for thepi by 
the auditor, and that the law admits of ex- 
-ceptions, when as to the supposed parallel 
case of quarters, &c. I think the inference 
is directly the reverse, and that expressing 
the one without that of the other, shows it 
■was not intended to be included where nec- 
essary, there are also other respectable 
-opinions on the subject directly opposed to 
the strict construction contended for on the 
part of the plaintiff. 

There is another feature in this case which 
I think deserves notice, the fund which the 
secretary drew was one over which he had 
control in his official character, for the pur- 
poses among others of being disposed of to 
accomplish such objects and ends as his 
judgment might be deemed of importance 
to the government and navy of the United 
States, of course the special service that the 
defendant was directed to regard himself 
on, for sis months (if neeessaiy) to collect 
such information in relation to the steam 
marine of France, as he might be enabled 
to obtain and might deem to be of impor- 
tance to the government and navy of the 
United States, must be considered to be 
within the legitimate scope of the special 
-duty. The defendant was in Paris, and one 
whom the secretary could confide in, as 
most fitting and suitable for this duty, he 
■could receive no pay or compensation for his 
services, and the afflictive dispensation with 
which he had most unexpectedly been vis- 
ited, involved him in the exhaustion of all 
his pecimiary means; if then it became in- 
■dispensably necessary to the attainment of 
the -object in view, that a sum of money 
equal to the purpose of relieving him from 
the embarrassment should be advanced, and 
It was so advanced, I think the secretary 
had a right so to do. 

But if incorrect in the forgoing views, I 
proceed to consider the next part of the 
■ease, that is to say, what effect is to be 
given to the order and action of the secre- 
tary? The facts according to the agreed 
statement were all before the secretary and 
adjudicated on by him; the result of which 



judgment, was that the daim now sought 
to be recovered back, should be received by 
the defendant from Messrs. Baring Broth- 
ers & Co. and applied to the payment and 
discharge of the expenses attending the in- 
juries received by him in Paris; but with 
the distinct understanding that should the 
Frengh government grant reclamation for 
the injuries sustained by him, said amount 
so received should be returned to the treas- 
ury of the United States, and this applica- 
tion was made as directed. It must be 
borne in mind that the transaction for 
which the expenditure was incurred, was in 
the department of the secretary of the navy. 
I consider the conclusive, obligatory effect 
of this order so fully settled by authorities, 
that there will be no need for any argument 
by me. I refer first to the opinion of At- 
torney General Berrien in the Case of Par- 
ker, December 4th, 1829. After stating the 
order in which the business passes through 
the offices of the accotmting officers of the 
treasury, to the 2nd comptroller, he says: 
"It is his duty to certify the balance arising 
thereon to the secretary of war, in whose 
department the expenditure was incurred." 
He proceeds: "Thus far, I should believe 
that the decision of the 2nd comptroller was 
final, not liable to question by any other 
than the secretary, acting under the au- 
thority of the president; but the secretary 
must possess this power, or congress would 
not have placed him at the head of the 
department of war, to be subjected to the 
control of a subordinate officer of the treas- 
ury, when the account has been settled and 
certified to the secretary, he is then to issue 
his requisition for its amoimt, and unless he 
is a mere machine, or liable to the control 
of his own, or the subordinates of another 
department, he must be entitled before he 
does so, to review, and if need be to reverse 
the decision of the comptroller. If this 
were not so in the case under consideration, 
a subordinate officer of the treasury depart- 
ment might regulate the militaiy allowances 
of the army, contrary to the will of the sec- 
retary of war, and of the president of the 
United States." 2 Op. Attys. Gen. p. 303. 

On the subject of the sucessor in office's 
power to open the decision of his prede- 
cessor he says: "If it was competent to the 
late secretary to prescribe the principles, on 
which the settlement should be made, it 
must be competent to his successor Avhen 
that decision is reported to Mm to deteimine 
whether that principle has been adhered 
to in settlement of the account;" so in this 
case the only question open for -the action 
of the auditor was, whether the defendant- 
had applied the money as directed by the 
decision. So Attorney General Toueey: "An 
erroneous decision of the officer in favor of 
the claimant and the payment of the money 
became conclusive on their successors in 
office and the government" 1 Op. Attys. 
Gen. 786; Cooper's Case, 5 Op. Attys. Gen, 
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p. 62. So Attorney General Johnson, 2 Op. 
Attys. Gen. 1993; 5 Op. Attys. Gen. p. 87: 
"The opinion of the secretary of the interior 
directing the claim of H. Lassell, for 
§2224.95, against the Marina Nation of In- 
dians to be paid, is in my judgment binding 
upon 'all the subordinate officers by whom 
the accoimt is to be audited and passed, 
this has been the practice of the government 
from its origin, and is as weE authorized by 
the laws organizing the departments as it is 
absolutely necessary to the proper operation 
of the government I deem the point so 
clear that I feel it to be unnecessary to re- 
fer to opinions upon the question given ,at 
different times by this office," Attorney 
General Butler is to the same effect. To 
these might be added the various decisions 
of the supreme coiurt, establishing the same 
principles. I think therefore the law is with 
the defendant and that judgment ought to 
be entered for him on the agreed statement 
of facts. 

DUNLOP, Oircmt Judge. The case agreed 
shows that the sum of money now sued for 
by the United States was, by the order of 
the late secretary of the navy, placed in the 
hands of Lieutenant Jones, with directions 
to disburse it in a particular way, according 
to the secretary's mandate, and that this 
mandate was strictly complied with by the 
defendant. Under these .circumstances it 
seems to me the accounting officers of the 
treasuiy can not legally chai-ge the sum to 
Lieutenant .Jones. Supposing the constmc- 
tion of the act of 3rd March, 1835, to be as 
maintained by the 4th auditor, still I think 
if the defendant has paid away the money 
committed to his charge, in faithful com- 
pliance with the secretary's order, which is 
admitted by the case agreed, the secretary 
and not Lieutenant Jones must account and 
answer to the United States. The 2nd sec- 
tion of the joint resolution of the 3rd of 
March, 1849, is in these words: "And be it 
further resolved, that every disbursement of 
public money, or disposal of public stores, 
made by order of any commanding officer 
of the navy, which shall be objected to by 
the accomiting officers of the treasury, in 
the settlement of the accounts of any dis- 
bursing officer, shall, nevertheless, be allow- 
ed to such disbm'sing officer, and the com- 
manding officer by whose order such dis- 
bm'sement or disposal was made, shall be 
held accountable for the same,- provided that 
satisfactory evidence of such order, and of - 
the payment of public moneys, or disposal 
of public stores, imder the same, shall be 
produced." This ease is, I think, in the 
spirit and meaning of this provision of law. 
I am therefore of opinion that the judg- 
ment of the court on the case agreed, ought 
to be for the defendant, but without costs. 

[NOTE. A writ of error was sued out from 
the supreme court of the United States, where 



(Case No. 15,494) U. S. v. JO^^IES 

the judgment of this court was affirmed, Messrs- 
Justices Daniel and Catron dissenting. 18 
How. (59 U. S.) 92.] 



Case No. 15,494. 

UNITED STATES v. JONES. 

[3 Wash. O. O. 209.] i 

Circuit Court, D Pennsylvania. April Term, 
1813. 

Pjraot — Statutory Crimes — ^Unlawfdi. Acts op 

Privateers — Naval Regulations — Proof of 

Ownership op Vessel— Impeaching Witness. 

1. The defendant, who was the first lieuten- 
ant of an American privateer, the Revenge, was 
indicted for piracy committed upon a Portuguese 
vessel, and for assaulting the Portuguese cap- 
tain and the crew, and putting them in bodily 
fear, &e. The defendant was charged with 
boarding the vessel, and by force and intimida- 
tion, taking from her money and other articles, 
not claiming the vessel as prize, hut pretending 
that the Revenge was an English vessel, and that 
the articles would he paid for, by an order on 

.the English consul. The 8th section of the act 
of congress, makes murder and robbery on the 
high seas, acts of piracy. The words "which, 
if committed in the body of a county," do not re- 
late to "murder" and "robbery," but to the words 
immediately preceding them, "or any other of- 
fence." 
[Cited in Sparf v. U. S., 156 U. S. 167, 15 
Sup. Ot. 318.] 

2. To define the meaning of the term "rob- 
bery," the common law must be resorted to. 
Whenever a statute of the United States uses a 
technical term, which is known, and its meaning 
clearly ascertained by the common or civil law, 
from one or other of which it is obviously bor- 
rowed, it is proper to refer to the source from 
which it is taken, for its meaning. 

[Cited in Re Ezeta, 62 Fed. 992.] 

[Cited in Bedell v. Janney, 4 Gilman, 205.] 

3. The act of congress of 26th June, 1812 [2 
Stat. 759], does not repeal the provisions of the 
law relating to pir'acy. 

4. Robbery is the felonious taking of goods 
from the person of another, or, in his presence, 
by violence, or by putting him in fear, and 
against his will. 

[Cited in Hill v. State (Neb.) 60 N. W. 923; 
State y. Gorham, 55 N. H. 166.] 

5. The general rule of law, that robbery on 
the high seas is piracy, has no exception or qual- 
ification in favour of commissioned privateers, 
in any act of congress, in the common law, or in 
the law of nations. • 

[Cited in Davison v. Sealskins, Case No. 3,- 

661.] 
[Cited in Dole v. Merchants' Mutual Marine 

Ins. Co., 51 Me. 469.] 

6. The law for the better government of the 
navy, which enjoins on inferior officers and pri- 
vates, the duty of obedience to their superiors, 
speaks of the lawful orders of the superiors. 

7. If many go to do an unlawful act, and one 
only do it, all are principals. But, if they go to 
do a lawful act, as to visit a vessel to ascertain 
her character, and all but one commit a felony, 
though in his presence, but without his participa- 
tion, their crime is not imputable to him. 

[Cited in brief in Spies v. People, 122 HI. 90, 
12 N. B. 908, and 17 N. E. ^S.] 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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8. Although the usual evidences of property in 
& vessel, are the register and bill of sale, if there 
be such papers, and in the cargo, the invoice, 
bills of lading, &a, yet, that other evidence may 
be admitted. 

[Cited in U. S. v. Peterson, Case No. 16,037.] 

9. A party cannot discredit his own witness, 
by proving, that on a former occasion, he swore 
differently from what he has now sworn. 

[Cited in Harris v. Berry, Case No. 6,115.] 

10. Quere, whether, under some circumstances, 
there be an exception to this rule. 

The prisoner [John H. Jones] was indiet- 
■ed for feloniously and piratically entering a 
certain Portuguese brig (by name,) and as- 
saulting the captain, &e,, putting them in 
bodily fear, and feloniously, &e., stealing, 
&e., out of said brig, and from the posses- 
sion of said captain and mariners, certain 
enumerated articles. It appeared in evi- 
dence, on the part of the prosecution, that 
the defendant was the first lieutenant of a 
privateer schooner, called the Eevenge, Will- 
iam Butler master, duly commissioned by 
the president of the United States, on the 
12th of October, 1812. It was proved by the 
captain, and a third lieutenant of the Portu- 
guese brig, called the Triumph of Mars, that 
he sailed in the said brig from Lisbon, on the 
16th of September last, bound to New-Yox-k; 
the vessel, and cargo on board, belonging to 
a Portuguese subject, residing at Lisbon. 
That on the 2d of November, she was chased 
and brought to by this privateer. That the 
prisoner, with four seamen, boarded her and 
called for her papers, which were exhibited, 
and examined by the prisoner. They were 
the royal register, the certificate of the 
American consul at Lisbon, the invoices and 
bills of lading. The prisoner then loaded 
his pistols, presented one of them to the 
breast of the captain, and informed him that 
he was a prisoner. The captain, was then 
ordered to open his trunks, and those of his 
officers, from which, and from the locker of 
the vessel, he took out fifty dollars belonging 
to one of the officers; seventy-five half joes 
belonging to the owners for the use of the 
vessel; one hundred and eighty dollars be- 
longing to the captain; and eighty-four dol- 
lars belonging to one of the officers and a 
seaman. A general plunder then commen- 
ced; and a quantity of sugar, cabin furni- 
ture, the clothes of the people, rigging, and 
a variety of other articles, were seized and 
carried off to the privateer, the prisoner 
being present the whole time, and directing 
what was done. All this was done in the 
presence of the captain and officers of the 
brig, who supposed the privateer to be 
French, although, during the whole transac- 
tion, she had English qolours flying. The 
witnesses were positive as to the identity 
of the prisoner. No seizure of the vessel, as 
prize, was made or intimated; but on the 
contrary, the prisoner said that he would 
send an order to the English consul, to pay 
for the articles taken. This was said after 
the articles were taken, and In answer to the 



captain's complaint, that he should be so 
treated by an English privateer. After the 
last boat load of the plunder was carried 
away, the captain of the Portuguese brig 
was ordered, as soon as the privateer should 
fire a gun, to hoist sail and pursue his voy- 
age. This was done, as soon as the prisoner 
got to the privateer; and the brig proceeded 
to New- York, where she arrived on the 16th 
of December. 

The defendant's counsel objected to any 
evidence being given of the property in the 
brig and cargo, but the written documents, 
such as the register, or bill of sale, invoices 
and the like. 

WASHINGTON, Circuit Justice. The usual 
evidence of property in a vessel is, the reg- 
istry and bill of sale, if there be such pa- 
pers; and of the cargo, the invoice, bill of 
lading, bill of sales, &e. But this is not the 
only evidence, nor is it always the best 
It does not appear, that there was any reg- 
istry or bill of sale of this vessel; and al- 
though there were invoices, and a bill of 
lading of the cargo, yet, other evidence of 
property may be given; such as acts of own- 
ership and the like. The Portuguese cap- 
tain proves, that this vessel and cargo be- 
longed to a Portuguese subject, who put 
the cargo on board, and employed him and 
the crew to navigate the vessel. This is suf- 
ficient. 

On the part of the prisoner, it was proved 
by four witnesses, two of whom, viz. Le 
Brun and Whitford, were called and exam- 
ined in support of the prbsecutipn, that the 
prisoner boarded the brig by order of Cap- 
tain Butler, for the. purpose of inquiry and 
examination. That the prisoner treated the 
Portuguese captain with great politeness; 
forbade one of his men from even receiving, 
as a present, a small quantity of sugar from 
one of the Portuguese crew, and threatened 
to put to death any of his men, who should 
take away the smallest article from the 
brig, without the orders of his captain. That 
after examining the papers of the brig, and 
remaining in the brig about half an hour, he 
returned in the boat to the privateer; and 
after having made his report to Captain But- 
ler, and complaining of being unwell from 
not having eaten his breakfast, or being in- 
toxicated, as some of the witnesses sup- 
posed, he laid himself down on the deck and 
slept, or seemed to do so, until after the ves- 
sels separated. These witnesses deposed, 
that the prisoner brought nothing with him 
from the brig, that they saw or knew of. 
It was proved, however, that after Jones 
returned from the brig, and had lain down. 
Captain Butler ordered his boat to return 
to the brig, and to bring from her whatever 
the crew wanted. That a man of the name 
of Hancock, about the size of the prisoner, 
very much resembling him in size and coun- 
tenance, and dressed precisely as the Portu- 
guese witnesses described the prisoner to 
have been, went in the boat, and returned 
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with a considerable sum of money In his 
hosom and pockets. That the articles prov- 
ed to have been taken away by the Portu- 
guese witnesses, were brought to the priva- 
teer by Hancock and others of the privateer's 
crew, in the different trips made to and 
from the brig; and amongst other articles, 
two bags of sugar, which were divided 
amongst the crew. The dress of the prison- 
er, when he boarded and returned from the 
brig, was proved to be totally different from 
that described by the Portuguese witnesses. 
The points of law raised by the counsel 
for the prisoner were: (1) That robbery qn 
the high seas, is not piracy by the laws of 
the United States, not being punishable with 
death by such laws; and the 8th section of 
the law for the punishment of crimes, which 
defines piracy, declares those offences com- 
mitted at sea, to amount to felony and pi- 
racy, which, if committed on land, would 
be punished with death. If the offence is 
not defined and made punishable by some 
act of congress, neither the law of nations 
nor the common law can be resorted to — 
and that it is not defined in this law. (2) 
That if robbery on the high seas amounts to 
felony and piracy under the 8th section of 
the above law, it is virtually repealed by 
subsequent laws in relation to persons act- 
ing under a commission of marque and re- 
prisal—those laws having declared a milder 
punishment, and a particular mode of trial. 

1 Leach, 306. The act of the 26th June, 
1812, declares, that all offences committed 
on board of letters-of-marque, by any of- 
cer or seaman, shall be tried and punished 
in like manner as if committed on board of 
a public armed vessel; and the trial and 
punishment are prescribed by the act for 
the government of- the navy. (3) Kobbery 
cannot be committed, unless the taking bp 
from the person of the owner— which is not 
proved in this case, even by the witnesses 
for the prosecution. (4) Piracy cannot be 
committed by a person acting under a com- 
mission. Bynck. (Duponceau's Ed.) 127, 135; 

2 Azuni, Mar. Law, 351. If piracy could be 
committed by one acting under a commis- 
sion from the United States, the 9th section of 
the act would have been unnecessary. (5) The 
prisoner was an inferior oflBlcer, and was 
boimd to obey the orders of Captain Butler; 
of course, he cannot be punished for having 
done so. 

Dallas, for the prosecution, insisted, that 
robbery on the high seas is declared by the 
act of congress to be felony and piracy, and 
that the definition of robbery is to be sought 
in the common law;— that it amounts to pi- 
racy, both by the law of nations and the 
common law of England, though committed 
by persons acting under a letter-of-marque, 
if it be done feloniously, as in this cas^ 
2 Wood. Lect 422; 1 Leoline, Jenk. 94; 2 
Leoline, Jenk. 714; 5 State Tr. 313, 314; Moll, 
b. 1, c. 2, § 23; 1 Hawk. P. 0. 26T, 270; 4 Bl. 
Oomm. 171, 173; 8 State Tr. 73. 



WASHINGrTON, Circuit Justice (charging 
jury). Although this case wUl probably be 
decided upon the evidence, it is of great im- 
portance that the questions of law which 
have been raised, in the able discussion 
which the case has received, should be set- 
tled—in order that the commanders of our 
public armed vessels, and more particularly 
those belonging to commissioned privateers, 
may know how far their- commissions au- 
thorize them to go, in relation to neutral ves- 
sels which they may meet with at sea. The 
offence charged in this indictment, is piracy, 
'tis a robbery, committed upon the property 
of a neutral, met with on the high seas. Be- 
fore a definition of robbery is attempted, it 
will be proper to dispose of some preliminary 
objections, intended to show that robbery 
on the -high seas is not an offence punishable 
as piracy, by the laws of the United States. 
It is said, that the defendant is not indicted 
for piracy, under the law of nations;— that in 
the courts of the United States, no indict- 
ment at common law wiU lie; and that there 
is no statute of the United States, which 
makes this, an offence. It is true, that the 
defendant is not indicted for an offence 
against the law of nations, or the common 
law; and that, unless the offence charged in 
tills indictmeiit be made punishable by some 
law of the United States, the prisoner must 
be acquitted. But nothing can be more 
clear, than that robbery on the high seas is 
declared to be felony and piracy, by the 8th 
section of the act "for the punishment of 
certain crimes." 

"We understand the argument to be, that as 
robbery on land is not declared by any act 
of congress to be a capital offense, it is not 
declared by this section to be piracy, if com- 
mitted on the high seas. This is by no 
means the correct construction of the law. 
Miurder and robbery, committed on the hii^a 
seas, are declared to amount to piracy; and 
also, any other offence, which would be pun- 
ishable with death, had it been committed 
on land. It is clear, that the words "which 
if committed within the body of a county," 
&c. relate not to "murder or robbery," but 
to the words immediately preceding, "or any 
other offence." All that remains, then, im- 
der this section, is to ascertain the meaning 
of the word "robbery"; and it is admitted 
that the common law definition of the term 
may be resorted to. If a statute of the Unit- 
ed States uses a technical term, which is 
known, and its meaning fully ascertained by 
the common or civil law, from one or the 
other of which it is obviously borrowed, no 
doubt can exist that it is necessary to refer 
to the source whence it is taken, for its pre- 
cise meaning. 

2. It is objected, that although robbery on 
the high seas*shoidd be piracy under this 
statute of the United States, still it is repeal- 
ed by subsequent laws, which subject the 
offender to a slighter punishment, and a dif- 
ferent mode of trial. The answer to this is, 
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that the Sth and 9tli sections of the law for 
the government of the navy, which inflicts 
such punishment npon those who shall take 
from a vessel captured at sea any part of her 
cargo, or embezzle the same, or who shall 
maltreat any of the persons, relates express- 
ly to prizes, or to vessels seized as prize, and 
not to acts of piracy; and the act of June, 
1812, respecting privateers, is confined to the 
conduct of persons on board of privateers, 
and is intended for their government. But 
for piratical acts committed on. others, no 
pimishment, or mode of trial by a court mar- 
tial, is prescribed; and it would be strange 
if it were, when it is observed that this court 
martial is to be called upon the application 
of the captain of the privateer: for, sup- 
pose the captain and his crew should com- 
mit piracy, by robbery, or by running away 
with the vessel— he would be the last man to 
invite an inquiry by a court martial; and 
yet it is said, that for such an act, he can- 
not be tried by the proper civil tribunal of 
the United States. This cannot be the law. 

3. Having disposed of these objections, it 
will be proper to give the definition of rob- 
bery, which is the felonious taking of goods 
from the person of another, or in his pres- 
ence, by violence, or by putting him in fear, 
and against his will. It is obje'bted, ttiat the 
taking must be from the person. The law is 
otherwise; for if it be in the presence of 
the owner, — as if by intimidation he is com- 
pelled to open his desk, from which his mon- 
ey is taken, or to throw down his purse, 
which the robber picks up,— it is robbery; as 
much as if he has put his hand into the 
pocket of the owner, and taken money from 
thence. See 2 Bast, Or. Law, 707; 1 Hale, 
P. 0. 533; 1 Hawk. P. C. c. 34, § 5. But the 
taking must be in the presence of the own- 
er. We have then got so far in the esamin- 
ation of this cat^e, as to have ascertained 
that the felonious taking of goods from the 
person of another, or in his presence, on the 
high seas, by violence, or by putting him in 
fear, and against his will, is felony and 
piracy by the law of the United States, and 
punishable with death. 

4. But the taking must be felonious; and 
it is contended, in behalf of the prisoner, 
that spoliation of the property of a neutral, 
on the high seas by a commissioned cruiser, 
cannot be felonious, and consequently is not 
piracy;— that the commission is a complete 
shield to the persons acting under, though In 
contravention of it, against any species of 
taking, although the same would amount to 
robbeiT, at common law, if committed on 
land. The counsel on each side have di- 
rected their principal strength to this part 
of the case; and its novelty, as well as its 
importance, has merited the attention which 
lias been bestowed upon the examination of 
it. But we ask, where do the counsel find 
this qualification of the general rule, that 
robbery on the high seas is piracy? Not in 
the Sth section of the act of congress con- 



stituting this offence. That section is gen- 
eral in its expressions, and applies to all 
persons whatsoever committing robbery on 
the high seas. Not in the law of nations— 
for many respectable writers on public law, 
are express upon the subject, 'that piracy 
may be committed by persons acting under 
a commission to cruise; and there is not 
a dictum of any writer to the contrary, to 
our recollection. Such is the clear opinion 
of Sir Lteolirie Jenkins, supported by Molloy, 
Woodeson, and by the decision given in 
Kyd's Case, 5 State Tr. 313, 314; which lat- 
ter case, though decided at common law, is 
clearly bottomed upon the principles of the 
maritime law of nations, with which the 
common law in this respect agre^. This 
doctrine is not conti-adicted by Bynkershoek, 
who was relied upon by the prisoner's coun- 
sel, who merely says 2 that if a commission- 
ed cruiser exceed his authority, he would not, 
on that -account, hold him to be a pirate. 
Neither is he held to be a pirate, or contend- 
ed in this argument, by any peTson, to be 
a pirate on that account. If such a cruiser 
capture a neutral vessel, he exceeds his au- 
thority; but if he takes her as prize, it is a 
marine trespass, but not an act of piracy. 
Yet if the taking be felonious, and with in- 
tent to commit a robbery, this writer does not 
say, that the act would not amount to piracy; 
and certainly it would be strange, if a com- 
mission to do a lawful act, sanctioned by 
the law of nations, could grant, by impli- 
cation, impunity against a crime which that 
law views with abhorrence, and which all 
civilized nations unite in punishing with the 
greatest severity. 

The counsel, who endeavour to maintain 
this qualification of the general law of pira- 
cy, would not, we presume, turn to the com- 
mon law, in order to find it; and if they 
were to do so, they would equally be disap- 
pointed. Beside the positive decision against 
it in Kyd's Case, there is no analogy to the 
doctrine, to be met with in the common law. 
If an officer, having a warrant against a par- 
ticular individual, to arrest his person, or to 
seize his property, should abuse the person of 
his prisoner or his property, or should take 
the property of some other person than of 
him against whom the writ was directed, he 
would be a trespasser; should he, under cov- 
er of such an authority, steal the property, 
it would be larceny. So, with respect to a 
commissioned cruiser. If he take -the prop- 
erty of a neutral, he is a trespasser, and 
will be compelled, not only to make resti- 
tution, but compensation also, in damages, 
unless he had probable cause for seizing the 
property as good prize. And if he should 

2 The words of this learned writer are, "but 
whether one be a pirate or not, depends upon 
the fact, whether he has or not, a commission 
to cruise; and if it should be alleged, that he 
exceeded the authority which that commission 
gave him, I would not, on that account, hold 
him to be a pirate." 
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make the seizure, not as prize, but witli a 
felonious intent to convert the property to 
his own use, without inquiry and trial, what 
reason can he given, why his commission 
should shield him from the charge of felony 
and piracy? In deciding in either case, 
whether the act amounts to trespass or fel- 
ony, the quo animo is to be sought after, 
and is to be judged of by the actions of the 
party. If the doctrine, that a commissioned 
cruiser cannot commit an act of piracj^,- is 
not to be found in the 8th section of the act 
of congress, nor in the common law. or law 
of nations, does it receive any countenance 
in the provisions of the 9th section of the 
same act of congress? "We understand the 
argument founded upon this section, to be 
this;— that if a commission granted to a- 
cruiser by the United States, does not pro- 
tect one of its citizens against a charge of 
piracy, committed upon a neutral and a for- 
eigner, a commission granted by a foreign 
nation to one of our citizens, would not ex- 
cuse a piratical or hostile act committed 
against another citizen, or against the Unit- 
ed States. The 9th section, therefore, was 
altogether unnecessary, since, upon the doc- 
trine that the commission in such case makes 
no difference, the offence described in the 
9th section, would be punishable under the 
general expressions contained in the 8th sec- 
tion. But the legislature, by introducing the 
former section, has thereby intimated an 
opinion, that even a commission granted by 
a foreign nation, much more one granted by 
the United States, would not protect the 
cruiser against a charge of piracy, for rob- 
ber?' committed upon the high seas, unless 
the legislature should prescribe a different 
rule in relation to foreign commissions. 
Such we understand to be the argument. 
Let it be remarked, in the first place, that 
this mode of arriving at the legislative mean- 
ing of a law, is not always to be depended 
upon. The reason which induced the mak- 
ing of the provision, from which the infer- 
ence is drawn, can only be guessed at It 
may be made merely from abundant caution 
—from inattention to some general principle 
of law, or of some provision in former laws; 
or it may be copied from a law found in some 
other code, without attending to the particu- 
lar reason, which had induced its adoption 
into that code. The 9th section of this law, 
is, in fact, .copied from the statute of the 11 
& 12 Wm. m., c. 7, the histoiy of which 
statute is explained by Hawkins. It was 
aimed at commissions granted to cruisers, by 
James II,, after his abdication; which, by 
many, were considered as conferring a legal 
authority to cruise, so as to protect those 
acting under them against a charge of pira- 
cy. Still, we admit, that unless some other 
reason can be assigned for the introduction 
of a similar provision into owe law, the argu- 
ment which has been founded upon it, would 
deserve serious consideration. A7e do not 
think It difficult, to assign a very satisfactory 
26FED.CAS.— 42 



reason for the adoption of this section, with- 
out viewing it in the light of a legislative 
construction of the 8th section, or of the gen- 
eral law. 

If a citizen of the United States, should 
commit acts of depredation against any of 
the citizens of the United States, it might 
at least have been a question (see 2 Browne, 
Civil & Adm. Law, 461;, whether he could 
be guilty of piracy, if he acted imder a 
foreign commission, and within the scope of 
his authority. He might say that he acted 
under a commission, and not having trans- 
gressed the authority derived under it, he 
could not be charged criminally. But the 
9th section declares, that this shall be no 
plea; because the authority imder which he 
acted is not allow.ed to be legitimate. It 
declares to the person contemplated by this 
section, that in cases where a commission 
from his own government would protect him 
from a charge of piracy, that is, where he 
acted within the scope of it, or even where 
he acted fairly, but under a mistake, in 
transgressing it, yet that a foreign commis- 
sion should afford him no protection, even 
although he had not exceeded the authoritj' 
which it professed to give him. But it by 
no means follows from this, that a citizen, 
committing depredations upon foreigners or 
citizens, not authorized by the commission 
granted by his own government, and with a 
felonious intention; should be protected by 
that commission against a charge of piracy. 
Another object of this section seems to 
have been, to declare that acts of hostility, 
committed by a citizen against the United 
States, upon the high seas, imder pretence 
of a commission issued by a foreign gov- 
ernment; though they might amount to trea- 
son, were nevertheless piracy, and to be 
tried as such. 

5. The only remaining question of law 
which has been raised in this cause is, that 
the prisoner ought to be presumed to have 
acted imder the orders of his superior offi- 
cer, which it wafcs his duty to obey. This 
doctrine, equally alarming and imfounded, 
underwent an examination, and was decid- 
ed by this court in the Case of General 
Bright [Case No. 14,647.] It is repugnant 
to reason, and to the positive law of the 
land. .No military or civil officer can com- 
mand an inferior to violate the laws of his 
country; nor will such command excuse, 
much less justify the act Can it be for a 
moment pretended, that the general of an 
.army, or the commander of a ship of war, 
can order one of his men to commit murder 
or felony? Certainly not In relation to 
the navy, let it be remarked, that the 14th 
section of the law, for the better govern- 
ment of that part of the public force, which 
enjoins on inferior officers or privates the 
duty of obedience to their superior; cau- 
tiously speaks of the lawful orders of that 
superior. Disobedience of an unlawful or- 
der, must not of course be punishable; and 
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a court martial tvould, in such a case, be^ 
bound to acquit the person tried upon a 
charge of disobedience. We do not mean 
to go further than to say, that the participa- 
tion of the inferior officer, in an act which 
he knows, or ought to know, to be illegal, 
will not be excused by the order of his su- 
perior. 

What remains for us to say, as it con- 
cerns the evidence only, wiU be short. The 
evidence of th'e two Portuguese witnesses, 
xuiless it should in your opinions be over- 
balanced by that given in favour of the pris- 
oner, makes out fully the ease stated in the 
indictment. The captain, officers, and crew, 
of a friendly vessel, were, by intimidation 
and against their will, forcibly despoiled of 
their property by the prisoner, taken in their 
presence and carried away; and all this 
was done with a felonious intent, if it is 
possible by the conduct and actions of men 
to develop their intentions;— that the prison- 
er did not act under a mistaken opinion, 
that the property belonged to enemies, is 
plain; because in that case, it would have 
been good prize, and the seizure would have 
been made as prize, and woidd, and ought 
to have been, sent in for adjudication. But 
no attempt of this sort was made. The 
spoliation was made under false colours; 
and the Illegality of it was acknowledged by 
the prisoner, when he spoke of payment be- 
ing made for the property, by the English 
consul, at Lisbon, It has not been pretend- 
ed, that the privateer had not men enough 
to spare, for the purpose of taking posses- 
sion of this vessel, and sending her in for 
a,djudication, if it ever was the intention of 
the captors to consider her as prize. The 
plimdered property was carried to the priva- 
teer, and instead of being preserved with a 
view to future inquiry, it was converted to 
the use of the spoliators; part of it at least, 
divided amongst them, and the rest con- 
cealed. Aftei: their arrival within the Unit- 
ed States, instead of instituting proceedings 
for the purpose of condemning the property, 
a profound silence in relation to it was ob- 
served. These circumstances, if sufficiently 
made out in proof, are sufficient to establish 
a felonious intent. Le Brun and Whitford, 
supported by two other witnesses, all of 
them belonging to the privateer, confirm the 
testimony of the Portuguese captain and 
mate, as to the spoliation. All of them eon- 
cur in describing a scene of lawless plunder, 
disgraceful to the national character of our 
country, and to that flag, which the gallan- 
tly of our naval officers and their crews has 
signalized, and caused to be respected. But, 
as to the identity of the prisoner, the evi- 
dence of the four witnesses belonging to 
the privateer, is directly opposed to that of 
the two Portuguese witnesses. They concur 
in stating that the prisoner first boarded the 
brig, and that his conduct, during the short 
time he remained on board of her, was un- 
exceptionable;— that he forbade his men to 
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take away with them the smallest article, 
threatening them with the most severe pun- 
ishment, in ease of disobedience;— that he 
returned to the privateer indisposed, and 
was either asleep, or appeared to be so, dur- 
ing the whole time that the robbery, by the 
order of Captain Butler, was committed. 
The Portuguese witnesses are positive, as to 
the identity of the prisoner. But without 
imputing to these much abused strangers, an 
intentional deviation from truth, it is pos- 
sible' they may very innocently have mis- 
taken Hancock for the prisoner; as it ap- 
pears that they strongly resemble each oth- 
er, in the features of the face and in size. 
If, indeed, the prisoner's witnesses are be- 
lieved, the mistake, is apparent; because 
they prove the dress of Hancock to have 
been precisely that, by which the prisoner is 
described by the Portuguese witnesses; and 
that of the prisoner, to have been different 
in all respects. To you it belongs, to weigh 
conflicting evidence, and to judge of tne 
credit of witnesses; and in doing this, you 
ougnt to throw into the prisoner's scale, the 
good character, which, previous to this af- 
fair, he is proved to have borne. 

Should you incline to acquit the prisoner 
of any active participation in this robbery, 
he cannot be convicted upon the ground of 
his being a member of the society which 
committed the offense. If a number of 
persons associate to do an unlawful act, and 
proceed to its execution, it will be no excuse 
to one of them who was present, that he 
did not individually do the act— all are prin- 
cipals. But if the thing to -be accomplished 
be lawful, as the visitation of this vessel 
was, and all but one of the party commit 
felony, though in the presence of that one. 
but without his participation; the crime of 
his companions is not imputable to him. 
Tou will now retire, and consider of this 
case. 

Verdict, not guilty. 



Case mo. 15,495. 

UNITED STATES v. JONES et al. 

[3 Wash. 0. 0. 224.3 ^ 

Circuit Court, D. Pennsylvania. April Term, 
1813. 

Ckiminal Law— Bail — Illness op Prisoner — 
Evidence. 

1. The humanity of the law, no less than the 
feelings of the court, favour the liberation of a 
prisoner on bail, who is proved to be suffering 
under a disease, which may be ultimately dan- 
gerous, from his being kept in confinement. It 
is not necessary that the danger from confine- 
ment should be either immediate or certain— if 
the disease is represented, by a skilful physician, 
to be such as that confinement must be injurious, 
and may be fatal, it is proper to bail the prison- 
er. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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2. A bill of indictment being found against a 
prisoner, the court will not go into an examina- 
tion of the evidence, for the purpose of taking 
bail. 
FCited in Kendle v. Tarbell, 24 Ohio St, 200; 
People V. Tinder, 19 Cai. 547; State v. 
Herndon (N. C.) 12 S. B. 270.] 

Indictment for piracy. The district attor- 
ney, having stated to the court, that he could 
not safely try 'this case at the present term, 
on account of the absence of material wit- 
nesses, "Whose attendance at the next courts 
steps were taking to procure, directed the 
case, with the assent of the court, to be con- 
tinued. 

A motion was now made to admit the pris- 
oners [Jones, Pickle, and Reese] to bail, upon 
the ground that the continuance was not 
made by order of the court, upon a motion 
for that purpose, founded upon an affidavit 
of the absence of material witnesses. An 
additional reason was assigned as to Jones 
—that his state of health required it As to 
Reese, his coimsel proposed to go into the ev- 
idence against him, to show that he oUght 
to be bailed, because when the subject of 
bail was under th.e consideration of the dis- 
trict judge, the case of this man was not be-, 
fore him, 

WASHINGTON, Circuit Justice. In the ex- 
ercise of that discretion with which the law 
invests the court upon this subject, we 
should no doubt be greatly influenced to a 
favourable exercise of it,' "where the continu- 
ance appeared to be capricious and unrea- 
sonable on the part of the law officer of the 
court. But in this case, a very sufficient rea- 
son for the continuance was assigned by the 
district attorney; and though not verified by 
affidavit, the court was satisfied, and assent- 
ed to the continujince. This, therefore, fur- 
nishes no good cause for bailing the prison- 
ers. As to Jones, it is proved by the physi- 
cian who has attended him since February, 
in jail, that his health is bad, his complaint 
pulmonary, and that, in his opinion, confine- 
ment during the summer might so far in- 
crease his disorder as to render it ultimately 
<Jangerous, The humanity of our laws, not 
less than the feelings of the court, favour 
the liberation of a prisoner upon bail, under 
such circumstances. It is not necessary, in 
our view of the subject, that the danger 
which may arise from his confinement should 
be either immediate or certain. If, in the 
opinion of a skilful physician, the nature of 
his disorder is such that confinement must 
be injurious, and may be fatal, we think he' 
ought to be bailed. 

As to the case of Reese, it is immaterial, 
now, whether his case was before the dis- 
trict judge, or not. The bill of indictment 
being found, we do not feel ourselves at lib- 
erty to inquire into the evidence against him. 

Bail for Jones ordered in 10,000 dollars 
himself, and two sureties, each 5000 dollars. 

[NOTE. Defendant Jones was subsequently 
tried and acquitted. Case No. 15,494. At the 
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April term, 1814, the other two defendants 
were tried together, and also acquitted. Case 
No, 15,496.] 
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UNITED STATES v. JONES et al, 

[3 Wash. 0, 0. 228.] i 

Circuit CoTU*t, D. Pennsylvania. April Term, 
1814. 

Piracy — TJnlawfdIi Acts op Privateers — Evi- 
dence* 

1. • Indictment for piracy committed on a Span- 
ish vessel by the defendants, the first lieutenant 
and subaltern officers of the American privateer 
Revenge. As there is no proof that in the 
first instance any unlawful acts were meditated 
by the commander of the Revenge and his oflS- 
cers, it will not be suflScient to prove acts of rob- 
bery committed by him and his crew generally — 
it must be proved diat the defendants participated 
in the taking, and that they did it feloniously. 

2. The jury should be satisfied, if they be- 
lieve that the defendants participated in the tak- 
ing of the property from on board tie Spanish 
vessel, that they knew, or might have known, at 
the time of capture, that robbery, and not cap- 
ture as prize, was contemplated. 

3. The captain of the Revenge may Ijave been 
guilty of robbery, and those who executed his 
orders be innocent. 

This was an indictment against these per- 
sons [Jones, Pickle, and Reese] for piracy, 
committed on the high seas. Jones was the 
first lieutenant, and the other defendants sub- 
altern officers on board of the Revenge, a com- 
missioned privateer commanded by Captain 
Butler. It was proved, that during her 
cruise, in November, 1812, she fell in with 
a Spanish ship on a voyage from Havana to 
Cadiz, which she had chased for upwards 
of an hour before she came up with her. The 
Revenge was under English colours, and the 
ship under Spanish, as proved on the part 
of the prosecution— and under English, as 
stated by some of the prisoners' witnesses. 
Tire ship fired two guns to windward, but at 
such a distance as could not reach the- priva- 
teer, and which was done, as was proved by 
one of the mariners of the ship, to induce 
the privateer to display her real character. 
When the privateer got near to her, she gave 
her a broadside, and afterwards a discharge 
of musketry; and she struck her colours. The 
witnesses for the prosecution stated that all 
these acts of hostility were committed under 
English colours, which was denied by those 
for the prisoners. The captain of the ship 
was ordered on board with his papers, and 
he, together with the crew who accompanied 
him, were put into irons, and placed on the 
deck. Jones was orderea to go on board the 
ship, and examine into her character. It is 
doubtful, from the evidence, whether it was 
during the half-hour that he remained in 

1 [Originally published from the MSS. of Hon. 
Boshrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.} 
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the ship, or after he had returned to the priva- 
teer, that a hag of dollars was brought hy 
some of the crew of the privateer from the 
ship to the privateer. Butler, having learn- 
ed from the Spanish captain that he had 
more silver on board, he sent information of 
this discovery to Pickleandthosethen on board 
the ship, with directions to search for and 
send it to the privateer- Eight boxes were 
accordingly brought to the privateer, contain- 
ing 3000 dollars each, which, by Butler's or- 
ders, were deposited in the cabin. • By orders 
from the same quarter, the persons of the 
Spanish captain and his crew were searched 
for valuables; and five doubloons, and a gold 
watch, were taken from one of them by But- 
ler, and deposited in the cabin. The captain 
and crew of the Spanish ship were then sent 
on board their ship^ and ordered to make sail; 
which _ they did. It was proved, that when 
Jones returned from the Spanish ship, he re- 
ported to the captain that she was Spanish. 

Two or three days after this transaction, 
the privateer again overhauled this same ship 
making for Savannah, with a view, as the 
captain said, to repaJ'^ the losses they had 
sustained in the clothes taken from his crew, 
by those of the Revenge. Butler returned 
them some of their clothes, and then ordered 
the Spanish captain to proceed on his voyage, 
threatening to sink him if he should meet 
with him again on the American coast; and 
the better to ensure his departm;e, he con- 
voyed him from the coast for about two days. 
Within a day or two after- the money was 
taken from the ship, it was divided amongst 
the officers and crew, although no direct proof 
was given, that the prisoners received any 
part of it. The Revenge put into Charles- 
ton, where no proceedings were instituted for 
condemning the prop'^rty taken from the 
Spanish ship. Butler was apprehended and 
tried at Charleston. The prisoners came on 
to Philadelphia, where they were apprehend- 
ed. 

It was contended, by Mr. Rawle and 
Charles J. Ingersoll, for the prisoners, that 
robbery, not being defined by any statute of 
congress, the common law cannot be resorted 
to in order to prove, that -the taking in this 
ease amounted to that offence. It was also 
contended, that a commissioned privateer can- 
not commit piracy. Upon the merits, it was 
argued, that the seizure in the first instance, 
was for the purpose of examination; and of 
course, that all the 'acts of the prisoners 
were then performed in obedience to the law- 
ful commands of Captain Butler, and could 
not be rendered criminal by the subsequent 
unlawful conduct of the captain. 

WASHINGTON, Circuit Justice (charging 
jury). All the legal objections urged by the 
counsel for these prisoners, were examined 
and decided by the court, in the case of TJ. 
S. T. Jones, which WdS tried twelve months 
ago; which opinion it will be sufficient to 
read on this occasion. See [Cases Nos. 15,- 



494 and 15,495]. We pass on, therefore, to> 
the only question which is a,t all important 
in this case; and that is, whether the feloni- 
ous intent with which the prisoners are char- 
ged to have spoiled the Spanish vessel, is- 
made out by the evidence. 

That an act of piracy, never surpassed in 
atrocity, has Jjeen committed in this case, 
cannot be denied by any person who has 
heard the evidence. But since there is no 
proof, that, in the first 'nstance, any unlawful 
acts were avowed by Captain Butler, or med- 
itated by his officers and crew, it will not be 
sufficient, to prove acts of robbery committed 
by him and his crew generally; to convict 
the prisoners, it must not only be proved 
that they participated in the taking, but that 
they did it feloniously. Whether the first is 
brought home to all the prisoners, must de- 
pend upon the evidence, of which the jury 
wiU judge. But should the fact, in your 
opinion, be sufficiently established, still, you 
must be satisfied, that the prisoners knew, 
or ought to have known, at the time they act- 
ed, that robbery, and not a seizure as prize, 
was contemplated by the captain or them- 
selves; and it is in this point of view only, 
that the orders of Captain Butler can, in any 
manner, afford a shield to those whose duty 
it was to obey them. For, he may have 
been guilty of robbery, and those who ex- 
ecuted his orders be innocent, or partakers in 
his guilt, according to the circumstances of 
the case. If Captain Butler intended to act 
within the scope of his commission, he had 
an authority to bring this vessel to, to exam- 
ine her papers, her officers and crew; and to 
take as much time as was necessary to enable 
him to decide ultimately as to her real char- 
acter, and as to the conduct which it would 
become him to pursue. If lie concluded that 
the ship and cargo, or the latter, really be- 
longed to the enemy, or that she had been 
guilty of unneutral conduct, and was -of 
course good prize, it was his duty to put a 
prize-master on board of her, and to send her 
in to some port of the United States for ad- 
judication. It was no^ regular for him to 
break bulk, and to take any part of the car- 
go on board the privateer, unless in a case of 
necessity, as where he had not a sufficient 
number of men to spare as many as might 
be necessary to bring the prize into port. 
This was not the case with the Revenge, 
But this irregularity would not, of itself, be 
sufficient to render the conduct of Captain 
Butler criminal, if he had in other respects 
shown that his intentions were honest. So 
far from this, he gives the most complete 
proof of the intention with which this sei- 
zure was made, by dividing the spoil with his 
crew, ordering the Spanish vessel from the 
coast, and after he got to Charleston, taking 
no steps to obtain a condemnation of the prop- 
erty he had seized. This conduct would be 
sufficient to establish the charge of piracy 
against Butler; as much so, as if he had de- 
clared, in the first instance, that the seizure- 
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was not as prize, but with a view to plunder. 
But, In relation to those who acted under 
the orders of Butler, the same inference does 
not necessarily follow. He had a right to 
■command, those persons to visit the Spanish 
ship, to bring away her papers, and if he 
pleased to go so far, even to tranship -her 
■cargo, and to take from the persons of' the 
■crew, whatever valuables might be found on 
them. These orders were not inconsistent 
with the act of seizing the property as prize, 
and at most, could only be considered as 
equivocal. Unattended by other circumstan- 
ces, to induce a well-grounded suspicion of the 
honesty of Butler's intentions, the orders were 
legal, and the prisoners were bound to obey 
them. If so, the subsequent evidence which 
the conduct of Butler afforded of the quo 
animo, with which +he seizure was made, 
cannot be used against these men, to fix the 
charge of a felonious taking upon them, not- 
withstanding it was quite sufficient to crim- 
inate him, who gave the orders. The prison- 
■ers acted very improperly, in accepting any 
•share of the plunder, before it was regularly 
<;ondemned; but this would not, of itself, 
afford direct proof, that they executed the 
■orders of their commander, knowing that 
they were illegal and criminal. It must, at 
the same time, be admitted, that connecting 
all the subsequent events with the original 
taking, the innoeerce of the prisoners may 
well be suspected; and the jury may pre- 
sume, that they acted under an impression 
from the beginninfe, that it was not the in- 
tention of Capta'.n Butler to seize this proper- 
ty as prize. It does not appear, that an in- 
tention to make a seizure of this character, 
was ever declared by Butler. The ordering 
the Spanish Vessel from the coast; the divi- 
sion of the plunder; and the secrecy observed 
in relation to these transactions by Butler 
and the prisoners, after they landed at Charles- 
ton, without a murmur of disapprobation hav- 
ing at any time been heard to escape from 
the prisoners to the captain; are all circum- 
stances to be weighed by the jury, to prove 
a felonious intent in the prisoners, at the time 
they obeyed the orders of their commander. 
Should you, gentlemen, be of opinion, that 
this is the fair inference to be deduced from 
those circumstances, then the prisoners can- 
not shield themselves under the orders of 
their captain; and in that case, your verdict 
ought to find them guilty. But if you cannot 
-conscientiously make such an inference, then 
It will be your duty to acquit the prisoners. 

Verdict, "Not guilty." 
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UNITED STATES v. JORDAN et aL 

[2 Lowell, 537; i 23 Int. Rev. Rec 9J 

District Court, D. Massachusetts. Dec, 1876. 

Customs Laws— Illegal Importatiosts — Pobeei- 

TURES— RePEALINS STATUTES. 

, 1. -Section 2 of St. March 3," 1823 [3 Stat. 781], 
which imposes a forfeiture of double the value of 
goods illegally imported, upon any one who 
knowingly receives them, is not confined to goods 
imported from territory •adjoining the United 
Slates. 

2. Nor is that section confined to cases arising 
under statutes in operation when that section 
was enacted. 

3. The act of entering goods by a false in- 
voice comes within the dmnition of an illegal 
"importation" under that section. 

[Cited in U. S. v. 2,419 Sheepskins, Case No. 
lG,589a.] . 

4. That section was repealed by the Revised 
Statutes, which were passed June 22, 1874 [IS 
Stat. 186], and not before, and then not retro- 
actively; and this case, which was begun May 
1, 1874, is not affected by the repeal. 

5. Congress appears, in Rev. St. § 5596, to 
express the opinion that this section had been re- 
pealed by some statute before 1874, and they 
probably had in mind the act of 1866; but this 
expression of opinion does not overrule U. S. v. 
Stockwell, 13 Wall. [80 U. S.] 431. 

E. R. Hoar and G. P. Sanger, Dist. Atty., 
for the United States, 

B. F. Brooks and E. W. Hurd, for defend- 
ants. 

LOWELL, District Judge. The eighty-one 
counts for double values are brought under 
section 2 of the act of March 3, 1823 (3 Stat 
781), which imposes that penalty upon all 
persons who shall receive goods, knowing 
them to have been illegally imported and 
liable to seizure by virtue of any act relating 
to the revenue; which is understood, accord- 
ing to the decision in Stockwell v. U. S., 13 
Wall. [80 U. S.] 531, to subject the importer 
himself to a penalty or forfeiture of treble 
the value of the goods so imported: one 
as importer, and two as receiver; and the 
declaration in this action is framed on that 
theory, which is not now denied by the de- 
fendants. But they maintain, in support of 
their demurrer, that in certain particulars 
this case differs from Stockwell's, and that- 
these are of vital consequence. The illegali- 
ty is alleged to have consisted in entering 
goods by means of fraudulent invoices. 

1. The first point taken is, that the act of 
1823 only applies to importations from ad- 
jacent teiTitory. It is true that the title of 
the act makes it an amendment of that of 
1821, which is exclusively devoted to such 
importations; but the second section men- 
tions "any act relating to "the revenue," and 
this is too clear to be controlled by the title. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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Hadden v. The Collector, 5 Wall. [72 U. S.] 
107. 

2. The second objection is, that the sec- 
tion in question is not prospective, but re- 
lates solely to statutes then in existence. 
Here, again, the language seems to be un- 
ambiguous, and to mean that as fast as laws 
are passed relating' to the revenue, which 
impose forfeitures and permit seizures, .this 
law will apply. The Case of Stockwell is in 
point, for the law which was said to have 
been violated in that case, as I understand it, 
was that of Aug. 30, 1842. 

3. The third objection is, that all the il- 
legal acts relied on were done after the im- 
portation of the goods, because that was 
complete when the vessel arrived at her port 
of destination, and entering goods is no part 
of the importation. The decisions cited es- 
tablish beyond question that, for many pur- 
poses, such as fixing the date at which a stat- 
ute raising or lowering duties takes effect 
upon any goods, the importation or bringing 
into the United States is consiunmated when 
the vessel arrives. If a different meaning 
is to attach to the word in the act of 1823, 
it is a subject of regret, because confusion 
must follow from the use of the same word 
in different senses in the same set of laws. 

I am of opinion, notwithstanding, that it 
is impossible to confine the section within the 
strict limits demanded by the defendants' ar- 
gument. The revenue laws use the words 
"to import," "to bring in," "to introduce," 
as synonymous. Thus the act of Aug. 30, 
1842, § 19 (5 Stat. 565): "If any person shall 
knowingly and wilfully, with intent to de- 
fraud the revenue, smuggle or clandestinely 
introduce into the United States;" the act 
of July 18, 1866, § 4 (14 Stat. 179): "If any 
person shall fraudulently or knowingly im- 
port or bring into the United States," &e.; 
and there are many others. 

Under these statutes, smuggling, or bring- 
ing in, or introducing goods, has been held 
by both the circuit and district courts for 
this district for a long course of years to be 
proved by evidence of the secret landing of 
goods, without paying or securing the duties, 
which, according to the argument here, 
would be quite inadmissible, if the importa- 
tion in the sense contended for had no ele- 
ment of concealment about it. I have never 
known a case of smuggling in which any 
concealment on board the vessel was relied 
on by the government The gist of the of- 
fence is the evasion or attempted evasion of 
the duties, and they, to be sure, are due 
when the vessel arrives; but they are not 
payable imtil some time after, and it is the 
default in paying which is the fraud, or in 
omitting the acts which immediately precede 
the payment. 

These decisions have been acquiesced in 
by able counsel, and are the law of this cir- 
cuit at least, and, I doubt not, of all, so far 
as the statute of 1842 is concerned. Here, 
then, we see that a bringing on shore without 



making entry, &c., is part of the importa- 
tion or introduction of the goods, and makes 
it illegal. 

Under the statute of 1866, it was held by- 
some very able judges, in the case^ cited at 
the bar, that goods could not be said to be il- 
legally imported unless the vei*y act of 
brin'ging them within a port of the United 
States was- unlawful. The law of this cir- 
cuit is otherwise, as I have said; and, in a 
recent decision by Mr. Justice Strong, at 
circuit, U. S. v. Nine Trunks [Case No. 15,- 
885], the cases referred to are held to be 
too narrow. In that case, an importer came 
over with his goods, packed' in trunks, and 
passed them off for luggage, and procured 
them to be landed as such; then, becom- 
ing alarmed,' attempted to make proper dec- 
laration of them. The learned judge held 
not only that the goods were landed without 
a permit, in the true sense of the law, but 
that they were illegally imported, in this, 
that the importer had not prepared himself 
with the invoices necessary to their entry at 
the custom-iiouse. It was a clear case of 
smuggling, under the construction given to 
the act of 1842; but that statute had been 
repealed by the Revised Statutes through a 
misunderstanding, and the decision was, as- 
I have stated, that is to say, that the stat- 
ute of 1866 should be construed to include a 
fraud connected with the entry -of the goods 
or an intent not to enter them. That de- 
cision, as I understand it, would apply the 
law to a fraudulent invoice as well as tO' 
the absence of an invoice. 

Let us look at the history of this section 
and of the words used in it. The collec- 
tion act of 1799, § 69 (1 Stat. 678), provides 
that if any ptrson shall conceal or buy 
goods, knowing them to be liable to seizure 
by virtue of that act, he shall pay double 
the value. The act of 1823 adds the word 
"receive," and makes the knowledge to be 
of their having been illegally imported and 
liable to seizure undei any revenue law, 
and not merely "liable to seizure imder this, 
act." It is by no means clear that "and" 
might not be construed "or" in this con- 
nection; but, passing tha.t consideration, it 
seems clear that this section was intended 
to enlarge rather than to "restrict the oper- 
ation of section 67 of the act of 1799. I 
have not been told what illegal importations 
there could be imder the statutes concern- 
ing the revenue then in force, unless we 
give the word an enlarged meaning; be- 
cause, as was justiy said by the defendants'^ 
counsel, the non-intercoarse and navigation 
acts are not laws relating to the revenue, 
and I have not found any possible illegality, 
excepting as against those statutes, in th& 
mere bringing of goods within the limits of 
a port of the United States. 

By the act of 1799, importers of distilled 
spirits, wines, and teas, were obliged to- 
make careful report and entry of those ar- 
ticles, for which very minute directions 
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were given. The articles were then to be 
inspected, and the inspector was to give 
a certificate to accompany eadi package, 
and to he passed over to everj^ purchaser; 
and if any one in possession of such arti- 
cles could not produce a certificate, the 
goods were liable to seizure; and if, upon 
the trial, the owner should not prove that 
the goods were "imported into the United 
States according to law," and the duties 
thereon paid or secured, they should be ad- 
judged to be forfeited. Section 43 (1 Stat 
G60). I cannot discaver from the statute that 
the words, "imported into the United States 
according to law," mean, in this connection, 
any thing else than duly' reported, entered, 
&c., and this not merely as to form, but 
in substance, that is, by a true report and 
entry. The defenaants argue that this part 
of the act of 1823 refers nierely to impoita- 
tions from adjacent territoxy, under the act 
of 1821. If this were so, there is no illegal 
importation possible in the restricted, sense 
contended for. The act of 1821 provides, 
that every person coming from any foreign 
territory adjacent to the United States with 
merchandise subject to duty shall deliver 
a manifest thei-eof at the office of any col- 
lector or deputy collector which shall be 
nearest the boundary line or the road or 
waters by which the merchandise is 
brought; and, if he shall neglect or refuse 
to deliver the manifest, or pass by or avoid 
such office, the merchandise shall be for- 
feited. To neglect or refuse to deliver a 
manifest, or to avoid going to the nearest 
office, are acts which, according to the ar- 
gument here, are subsequent to the importa- 
tion, and therefore there was nothing on 
which the act of 1823 could operate. But 
if such neglect or avoidance makes the im- 
portation illegal, which this part of the ar- 
gument admits, then I do not see why the 
presenting a fraudulent manifest, if that 
had been mentioned in the statute, as a 
fraudulent invoice is in the law which is 
said to have beei violated in this ease, 
would not equally relate back, if relation is 
necessaiy, and be a solid ground for hold- 
ing the importation to be illegal. 

Finally, there is U. S. v. Stockwell, 13 
Wall. [80 U. S.J 531, which is the principal 
authority in all parts of this case, in which 
the charge was of receiving goods which 
had been imported without payment of the 
duties, to which the remarks already made 
apply, that the neglect to pay duties must 
have arisen after the goods were brought 
within the limits of the port of destination. 

4. Another important and difficult ques- 
tion is whether the second section of the 
act of 1823 was repealed before May 1, 
1874, the date of the writ in this action. It 
cannot be doubted that section 5596 of the 
Revised Statutes repealed this law; but this 
action being already on the docket on the 
22d June, 1S74, when the Revised Statutes 
were passed, and the repeal being conditional. 



saving all penalties and forfeitures, and all 
actions civil and criminal, it is essential to 
the defendants' case to carry the repeal fur- 
ther back. 

They contend that the act of July 18, 1866 
(14 Stat. 179), worked a repeal of the section 
in question; and they have furnished me 
with manuscript copies of the opinions of the 
district and circuit courts (Judges Blatchford 
and Johnson) for the Southern district of New 
York, in U. S. -v. Claflin [Case No. 14,799], 
where this point is adjudged. As I cannot 
agree with these judgments, I am bound to 
give my reasons. The reasoning of the 
learned judges makes it appear very prob- 
able that congress considered section 2 of the 
act of 1823 to have been repealed by that 
of 1866. Congress say, in section 5596, that 
in respect to all statutes of which any part 
is contained in the revision, they rei)eal the 
parts which they have omitted, and that they 
have omitted only what was already repealed. 
The repeal is clear, but the reason may be an 
unsound one. I can recall to mind at this 
moment two instances, besides this, in which 
section 5596 repeals laws which had never 
been repealed or superseded before; . and I 
have no doubt there are many others. Ui 
S. V. Claflin [supra], decides that this expres- 
sion of opinion by congress has the effect of 
a retroactive repeal, and binds the judgment 
of the courts in respect to causes of action 
arising between 1866 and 22d June, 1874, 
which had not ripened into a decree on that 
day. This is the point of difference between 
us." Congress had an undoubted right to re- 
peal the act of 1823, and to drop with it all 
causes of action vested in the United States; 
but an expression of its opinion, not taking 
the form of a law, is not a precedent which 
I am to .follow against a judgment of the su- 
preme court. In Stockwell's Case the deci- 
sion was that the section in question was 
not repealed by the act of 1866. It is said, 
in the opinion of Johnson, J., above referred 
to, that the forfeitures in Stockwell's Case 
had accrued before July 18, 1866, which is 
true; but as the statute of that date did not 
save penalties and forfeitures, but only ac- 
tions and indictments then pending, and as 
the action against Stockwell was not then 
pending, the point was properly and neces- 
. sarily before the supreme court, and was de- 
cided. Put in the strongest way for the de- 
fendants, the repealing sections of the Re- 
vised Statutes, as applied to this statute, read 
thus: Whereas, the supreme court has de- 
cided that the act of 1866 did not repeal that 
of 1823, and whereas, we think it did, now, 
therefore, we repeal it, but we save all pen- 
alties, actions, &e. Granting, as I have al- 
ready done, the power of congress to repeal 
all laws which give penalties and forfeitures 
to the United States, and this without sav- 
ing any not yet enforced, still it does seem 
to me clear that they carefully abstained from 
doing any thing of the sort in this particu- 
lar case. What I do not grant, is the power 
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of congress to bind the court by a mere ex- 
pression of opinion: it must be by a legisla- 
tive act, and this they have not attempted. 

Judge Blatchford has cited three late cases 
in the supreme court, in two of which the 
effect of the Revised Statutes, and in the 
third that of another statute, is referred to 
in construing earlier statutes and applying 
them to cases arising before, but determined 
after, the repeal: Murdock v. Memphis, 20 
Wall. [87 U. S.] 590; Smythe v. Fiske, 23 
Wall. [90 U. S.] 374; Bailey v. Clark, 21 
Wall. [88 XJ. S.] 284. Neither of these cases 
decides that the opinion of congress is to con- 
trol the courts. The first two appear to me 
to express the contrary opinion with rea- 
sonable clearness, though the point was not 
in judgment. The last is a ease in which 
congress had said that a certain phrase in a 
former revenue act should be construed in 
a certain way favorable to the tax-payer. 
The court decided that this was the true con- 
struction, and added that the act of congress 
appeared to apply to cases arising before 
its passage; and they imply, undoubtedly, 
that congress may make such a declai-ation. 
This is precisely what I have already con- 
ceded to be within the power of the legisla- 
ture; namely, to diminish the rights of the 
United States, though I should doubt vei-y 
much their right to increase the burdens of 
the citizens retroactively. The difficulty 
which I find in this case is, to see that con- 
gi'ess has made any such declaration. The 
general rule that neither congress nor any 
other legislature in the United States is to 
exercise the purely judicial power of decid- 
ing the state of the law, without a legislative 
act to take such eflEect as it may lawfully 
have, is one of the points upon which I 
know of no conflict of opinion, and, therefore, 
do not cite authoiities for it. 

If I had any right to express a personal 
wish, it might be that a higher authority 
shall find my construction of the repealing 
act to be other than that which I feel bound 
to affix to it. But in my own mind the point 
would not be doubtful, were it not for the 
case of U. S. v. Olaflin; and, notwithstanding 
that decision, I am unable to reach a different 
conclusion. Demurrer overruled. 

This case was compromised soon after the 
foregoing opinion had been delivered. 
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UNITED STATES v. The JOSIE et al. 

[N. Y. Times, April 11, 1864.] 

District Court, S. D. New York. 1864. 

Commerce with Insurrectiokabt States — For- 
feitdke3— constroction of statute. 

[The act of July 13, 1861 (12 Stat. 255), is to 
be construed as positively prohibiting citizens or 
roKidents alike in the loyal and insurrectionary 



j states from all commercial intercourse and deal- 
ing with a view to reciprocity of gains, or in 
manifestation of feelings of amity and aid 
towards eac^ other, whether in acts of material 
snpport or friendly encouragement to the enemy. 
Property intended to be used to these ends and 
the vehicle employed to convey it, either gratui- 
tously or for profit, are alike subject to confisca- 
tion. The absolute culpability of the property is 
independent of all questions of contraband or 
blockade, or of the intrinsic value or adaptation 
to belligerent uses of the articles to be inter- 
changed, or the degree of progress made in com- 
pleting the object of the parties.] 

This was a libel of information filed un- 
der the act of congress of July 13, 1861, 
which j)rovides that "all goods and chattels, 
wares and merchandise coming from an in- 
surrectionary state or section into the other 
parts of the United States, and all proceed- 
ing to such state or section by land or wa- 
ter, shall, together with the vessel or vehicle 
conveying the same, be forfeited to the Unit- 
ed States." The Josie was a small steamer, 
formerly called the "Eagle." She was cap- 
tured in an attempt to break the blockade, 
condemned by the district court of Florida, 
brought here, and sold at public auction; Jo- 
seph Eneas, of this city, becoming her pur- 
cha.ser. He put some repairs on her, put a 
cargo on board, and cleared her for Havana. 
Before she left the port, hpwever, she was 
seized, and these proceedings were commen- 
ced against her and her cargo. Her cargo 
was principally potatoes, apples and cabba- 
ges. There was, however, on board, some 
cases of dry goods and liquors, and a light 
wagon and harness. The government gave 
eyidence by which they endeavored to show 
that these goods were the property of a man 
named J. Howard Wagnon, and that he was 
a resident of Alabama; while the claimant 
gave evidence to show that Wagnon was a 
resident of Nassau, and that the goods were 
the property of the claimant, paid for by 
him on Wagnon's order, and to be delivered 
to him at Nassau, on his paying the price. 
There was also found on board in the chest 
of the steward some Masonic books directed 
to a resident of Charleston, S. C, and a wit- 
ness was called who testified that he gave 
them to the steward to carry to their ad- 
dress, and that the steward told him the 
steamer was going to run the blockade. The 
steward was not called as a witness by ei- 
ther party, but there was evidence that he 
had left the vessel after her seizure with 
custom house officers, and had not been seen 
since. There was also found in the valise of 
Craig, the assistant engineer, a small piece 
of merino cloth for a baby's dress, with a 
letter addressed to a man named Conley at 
Montgomery, Ala,, imsigned, but stating that 
the writer had "concluded to send some me- 
rino." Craig himself had been living in Flor- 
ida for some years. He was captured on a 
vessel coming from there, and taken to Key 
West, whence by some mistake he was 
brought here, and was here discharged by 
the authorities. He testified that he had 
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shipped on the vessel to go to Havana, and 
meant to leave her there, and that if he could 
not have got his wife out from Florida, he 
should have gone to her if he could; that his 
parents lived in New Jersey, and that while 
he was with them a sister of this man Con- 
ley applied to him to take a note to her 
brother, but said nothing about any baby's 
dress; that his valise was packed by his 
parents, and sent to him on board the ves- 
rel; that he had not opened it, and did not 
know of the package for Conley until the va- 
lise was searched on board the vessel by the 
custom-house officers, and that no one on the 
vessel knew of his intention to go farther 
than to Havana. 

The government gave evidence to show 
that the vessel was fitted to run the block- 
ade, and the claimant gave evidence to show 
that she was fitted to run among the West 
India Islands or anywhere on short voyages. 
The claimant proved the payment by him of 
the purchase-money for the vessel. The bill 
of sale of the vessel, signed by the United 
States marshal of li'Iorida, however, left the 
name of the purchaser in blank. A custom- 
house officer testified that one day, on the 
dock, he met the claimant, and spoke to him 
about having bought the vessel, and that the 
claimant said he did not own her. This, 
however, was positively denied by the 
claim'ant Evidence was also allowed, under 
the claimant's objection, of statements in ref- 
erence to the ownership of the vessel by 
third parties, which were made not in pres- 
ence of claimant or any of his agents. 

The government claimed that the vessel 
was forfeited on several grounds, viz.: that 
she was not really owned by claimant, but 
by residents of the insurrectionary states; 
that she was not bound, as she purported to 
be, on a voyage to Havana, Nassau, and back 
to New York, but was really intended to run 
the blockade; that she was Conveying the 
liquors and the wagon to residents in the 
rebel states; that the baby's dress was cer- 
tainly proceeding thither, and that the con- 
veyance of that by her even to Havana was 
sufficient to forfeit the vessel. It was urged 
by tlie claimant that the evidence showed 
that he was the only owner of the vessel and 
the whole cargo, and that she was bound up- 
on the voyage for which she had cleared; 
that there was no proof that any of the 
goods were going to the rebel states in the 
vessel, and no proof that the claimant had 
any knowledge of the presence on board of 
either the Masonic books or the baby's dress, 
and that a vessel could not be forfeited by 
the presence on board, without the knowl- 
edge of her owner or master, of articles 
which some other person might have put on 
board with a design to send them ultimately 
by another conveyance to the rebel states, 
but that either she must be hei'self proceed- 
ing thither, or must have articles on board 
known to hei owners to be proceeding thither. 



The District Attorney and Webster & 
Craig, for the United States. 
Benedict, Burr & Benedict, for claimant, 

BETTS, District Judge, after stating the 
pleadings in the case, thus proceeded: 

The determination of this case depends up- 
on a minute tissue of indirect and inferential 
evidence spread out before the court in ex- 
tended statements, verbal and written, elab- 
orated and expounded by counsel with great 
ability and earnestness. Whichever conclu- 
sions may be adopted by the court on the 
multiplex and very dubious reliability of no 
inconceivable [inconsiderable] portion of the 
evidence, there is little probability that the 
parties will be inclined to receive the deci- 
sion as a finality in the case, it being, more- 
over, almost a pioneer in this class of pros- 
ecutions. On finishing the study of the 
cause accordingly, I deemed it excusable to 
forbear the task of collecting, analyzing and 
collating the mass of proofs * furnished in 
the suit, and vindicating with exactitude the 
deductions adopted by the court. The course 
will rather be to declare with perspicuity 
the result of my views of the case, as it 
stands before me, and have it" abide the ul- 
timate judgment of the higher courts upon 
the solidity of the considerations which gov- 
erned the present determination. 

I therefore declare: First, that the statute 
referred to is positively prohibitory to citi- 
zens or residents alike, in the loyal and in- 
surrectionary states during the existing war, 
from all intercommercial "intercourse and 
dealing, with a view to reciprocity of gains, 
or in manifestation of feelings of amity and 
aid toward each other, either in acts of ma- 
terial support or friendly encouragement to 
the benefit of the enemy. The property in- 
tended to be used to those ends, and the ve- 
hicle employed to convey it, gratuitously or 
for profit, are alike confiscable, if seized 
proceeding to effect such purpose. The ab- 
solute culpability of the -property is inde- 
pendent of all questions of contraband or 
blockade. If, then, any of the cargo of the 
Josie was on its way to be delivered within 
the rebel states, it would fall within the in- 
terdiction of the law, without regard to its 
intrinsic value or adaptation to belligerent 
uses, or the degree of progress made in com- 
pleting the object of the parties concerned 
in the attempt. 

Second. I think there is reasonable groimd 
of suspicion, amounting to prima facie proof, 
arising out of the evidence before the court, 
that the ownership of the vessel itself was 
not really and honestly acquired by Eneas, 
the claimant, nor was it intended that the 
title should be vested in his name, or that 
she should be authoritatively controlled by 
him or any actual loyal owner. This evi- 
dence is strengthened by proof of declara- 
tion made by Eneas on the subject, by the 
appearance of the document exhibited as evi- 
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denee of his title, and other incidental par- 
ticulars attendant upon the transaction. 

Third. I regard the evidence, considered 
as a totality, as presenting a case of reason- 
able suspicion that all the goods and prop- 
erty on the vessel when she was arrested 
had previously been obtained for the use 
and enjoyment of inhabitants or persons 
then residing in or belonging to the insur- 
rectionary states, and was, . when seized, 
proceeding to their use and aid. 

Fourth. So, also, in my opinion, the proofs, 
from a reasonable and grave ground of sus- 
picion and uncontradiction, amount to prima 
facie evidence that the wagon and harness, 
the liquors procured and shipped on board 
the vessel, and other items put in her charge, 
were severally the property of rebels, and 
were seized in the act of proceeding to sea 
to the use and aid of residents in the in- 
surrectionary states, with the knowledge of 
the claimant of the vessel, and furthermore, 
as before suggested, reasonable cause of be- 
lief is created by the proofs that the vessel 
herself is enemy property, or was placed 
wholly at his use and benefit by. means of 
the transactions connected with her purpose 
and dispatch on this voyage. 

Fifth. In my opinion, the evidence addu- 
ced by the claimant does not so obviate the 
force of the proofs given on the hearing for 
the libellant, as to prevent its legal effect 
of exacting the condemnation of both vessel 
and cargo. 

Judgment of condemnation and forfeiture 
accordingly ordered. 



Case No. 15,499, 

UNITED STATES v. JOURDINE et al. 

[4 Crancb, O. O. 338.] i 

Circuit Court, Dlstifict of Cplumbia. Sept. 
Term, 1833. 

DiSOKDERLT HoUSE — EviDEKCE OP GeSERAI* 

Repotatiox, 
Upon an indictment for keeping a disorderly 
house and for keeping a bawdy house, the Unit- 
ed States cannot give evidence of the, general 
reputation of the house, nor of the general repu- 
tation of the defendants. 
[Followed in U. S. v. Nailer, Case No. 15,- 

853.] 
[Cited in Handy v. State, 63 Miss. 207; Hen- 
son V. State, 62 Md. 235.] 

The indictment [against Hariiet and Hen- 
riette Jourdine] had two counts: (1) For 
keeping a disorderly house. "(2) For keeping 
a bawdy house. 

THE COURT (MORSELL, Circuit Judge, 
contra) decided that the general reputation of 
the house could not be given in evidence by 
the attorney of the United States; THRUS- 
TON, Circuit Judge, having changed his opin- 
ion since the case of U. S. v. Gray [Case No. 
15,251], at May term, 1826. 

Mr. Key, for the United States, then offer- 

1 [Reported by Hon. Williaja Cranch, Chief 
Judge.] 
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ed evidence of the general character of the 
defendants, who resided in the house, and 
were the keepers thereof. 

Brent «& Brice, for the defendants, object- 
ed, that as a bawdy house is defined to be a 
house of ill fame, kept for the resort and 
commerce of lewd people of both sexes, the 
character of the keepers is not material. 1 
Jac. Diet, tit "Bawdy House." 

THE COURT (MORSELL, Circuit Judge, 
contra) rejected the evidence. 

The defendants were found guilty upon the 
first coimt only, and were fined $20, and re- 
quired to give security in $200 for their 
good behavior for twelve months, and to 
stand committed until, etc. 



Case No. 15,600. 

UNITED STATES v. JUARES. 

[Cal. Law J. & Lit Rev. 106.] 

District Court, N. D". California. Nov. 9, 1862, 

Mexican' Land Grasts— Evidence to Establish 
— Forged Papers — Abandonment 

— DESCltlPTlON, 

1. The existence of the espediente in the Mexi- 
can archives with unquestionably genuine signa- 
tures, the note and description of the grant in 
the continuation of Jimeno's Index by Hart- 
nell & Halleck, the entry in the Toma de Razon, 
and the records in the journals of the departmen- 
tal assembly, prove, beyond all doubt, that the 
grant was made— notwithstanding the expedi- 
eiite does not contain the customary borrador, 
or copy of the titulo, delivered to the party. 

2. Where a grant is unquestionably genuine, 
it will not be invahdated by an .accompanying 
titulo which is forged and fraudulent, where it 
appears that neither the parties before the court 
claiming under such grant, nor the original 
grantee, were implicated in such fraud. 

3. Forfeiture of a grant by abandonment can- 
not be predicated on any failure to occupy and 
cultivate, occurring subsequently to the acquisi- 
tion of California by the United States. The 
rights of the United" States and of the claimant 
remain in their Ijien condition, unaffected by 
any acts or omissions of the grantee. 

4. Quaere — whether there can be an abandon- 
ment of a grant made "definitely valid" by the 
approval of the departmental assembly? 

5. Where the question is whether a tract of 
land is sufHciently described to be well defined 
and intelligible, and the judge has personal 
knowledge relative to it, he will weigh that per- 
sonal knowledge in connection with the testimo- 
ny of witnesses. 

[This was a claim by Cayetano Juares for 
Yokaya, eight square leagues on Russian 
river, in Mendocino county, granted May 24, 
1845, by Pio Pico to Cayetano Juares. 
Claim filed September 11, 1852, and rejected 
by the commission November 7, 1854. It is 
now heard upon appeal of the claimant to 
the district court.] 

HOFFMAN, District Judge. The expedl- 
ente in this ease shows that on the 8th 
April, 1845, Cayetano Juares petitioned Gov- 
ernor Pio Pico for "eight square leagues, 
more or less, in the land known as 'Yokaya,' 
to the north-west of Sonoma, distant thirty 
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leagues, and bounded by Citizen Fernando 
Felez on the soutli, and on ttie other sides 
by the unchristianized Indians." The peti- 
tion was accompanied by a map representing 
the land solicited, and by a certificate of 
General VaUejo that the land was vacant, 
and did not. belong to any private person.- 
On the margin of this petition is, a decree of 
the governor, dated May 24, 1S45, which is 
as follows: "That which the interested party 
requires is granted to him, and for that pur- 
pose let the corresponding title be issued." 
"The governor of the department thus de- 
creed, ordered and signed. Pio Pico." To 
this petition a note is added, which, how- 
ever, is not signed, stating that a note of the 
title has been made in the respective book. 
To this note succeeds a memorandum, dat- 
ed May Sth, 1846, stating that the expediente 
was on that day reported to the most excel- 
lent departmental assembly, and ordered to 
be passed to the committee on vacant lands. 
This memorandum is signed by Pio Pico, 
president, and Augustine Olveira, secretary. 
The report of the committee follows. It is 
dated May 26, 1846, and contains a proposi- 
tion for the approval of the grant On the 
third of June, 1846, the proposition of the 
committee is adopted by the assembly. The 
genuineness of this expediente, and of the 
signatures to the documents which compose 
it, is unquestioned. It is found among the 
records of the former government, duly num- 
bered, and it is entered on the index made 
by Messrs. Hartnell and Hallecli, in continu- 
ation of Jimeno's index. The marginal or- 
der directing that a title be issued is in the 
handwriting of Juan Bandini, who was at 
that time secretary of state. The signature 
of Pio Pico to the order is undoubtedly gen- 
uine. 

The order referring the expediente to the 
committee on vacant lands is in the hand- 
writing of Cayetano Arenas, who often wrote 
in the office of the departmental assembly 
and of the secretary of state, and it is signed 
with the genuine signatures of Pico, the 
president of the assembly, of Olveira, the 
secretary. The report of the committee is 
in the handwriting of and signed by Santiago 
Aguello, its chairman, and the entry of the 
approval is in the handwriting of Cayetano 
Arenas. There is also found in the archives, 
among the borradors, or rough drafts of or- 
ders made by the governor in the month of 
May, 1845, an entry in the handwriting of 
Narciso Botello (who was one of the clerks 
in the office of the secretary of state) of the 
decree made on the petition of Juares. It is 
a literal copy of the decree in the margin of 
the petition, and across it a line is drawn as 
a check, to show that the order had been en- 
tered in the proper book. This book, com- 
monly Ijnown as the "Book of Toma de Ra- 
zon," is also found in the archives. It con- 
tains, under date of May 24, 1845, a note, in 
the usual form, that a title grant was made 
to Cayetano Juares of the place known as 



"Tokaya." On recurring to the journals of 
the departmental assembly, we find the pro- 
ceedings of that body, with respect to the 
grant, recorded precisely as in the testi- 
monies or certificate of approval, contained 
in the expediente. There is thus produced, 
in support of this claim, all the evidence 
which the records of the Mexican govern- 
ment could in any ease afford, with the sin- 
gle exception that the expediente does not 
contain, as is usual, the unsigned borrador, 
or copy of the titulo delivered to the party. 

The existence of the expediente in the 
archives, with its numerous signatures and 
handwritings of imquestionable genuineness 
—the note and description of the grant in 
the continuation of Jimeno's index— the en- 
try in the Toma de Razon, and the record in 
the journals of the departmental assembly — 
prove, beyond all doubt, that a grant was 
made, on the 24th May, 1845, to Cayetano 
Juares for eight leagues in the place called 
"Yoliaya." There is also produced the titulo 
alleged to have been delivered to the- claim- 
ant But the signatures to this document 
present a most suspicious appearance. That 
of Pio Pico is very unlilce his genuine signa- 
ture at the date of the instrument The 
handwriting, too, of the body of the instru- 
ment is that of Victor Prudon, by whom the 
grant produced in the case of G. L. Brown 
V. The United States was written, and which 
is undeniably fraudulent The character of 
the signatures, and the whole appearance of 
the document, justifies the conclusion that it 
is not genuine. But that the grant was 
made, is, as we have seen clearly proved by 
evidence the most reliable that is afforded 
in this class of cases, viz., the official records 
of the former government. 

The fact that the document produced by 
the^ party is forged is readily explained, by 
supposing that the grant issued to him has- 
been lost, and that he has been tempted to- 
manufacture another, of the same import^ 
to replace it. Ignorant, and not scrupulous, 
alarmed lest the absence of his title papers- 
should be fatal to his claim, it is, perhaps, 
not to be wondered at that he has accepted 
the offer of Prudon to supply the missing 
document, a service which it is well known 
that person liberally rendered, even in cases- 
where no grant had ever b^en obtained from 
the former government By whom this fraud 
was procured to be committed cannot now 
be ascertained. It was certainly not done 
by those who now represent the rights of the 
original grantee— nor is it probable that the- 
original grantee was concerned in it; for it 
appears that Juares had conveyed his entire- 
interest in the grant to M. G. VaUejo before- 
the claim was presented to the, board. Re- 
jecting then, the title paper produced' by the 
claimants, as not genuine, there still remains 
the most cleiar and indubitable proof that 
a grant in fact issued to Juares for the land 
now claimed, and that this grant was ap- 
proved by the departmental asseflably, and 
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thus became "definitely valid." It was, 
therefore, private and not public land at the 
date of the acquisition of the country, and, 
on the principles laid down by the supreme 
<;ourt, in the Case of Heirs of West, 22 How. 
[63 U. S.] 315, the title must be confirmed to 
the representatives of the claimant, unless 
it has been forfeited by abandonment, or 
neglect to fulfill the conditions. With re- 
•spect to the occupation and settlement ef- 
fected by Juares, there is some conflict of 
testimony. It is proved, however, beyond 
any reasonable doubt, that at about the time 
he applied for the grant Juares sent his 
brother to the land with cattle and horses, 
to establish a rancho, Vicente Juares re- 
mained upon the land about five months, 
when he left, but, returning after a short ab- 
-senee, continued to reside there until a par- 
ty under Fremont, in the early part of 184:6, 
-carried off the horses. Vicente Juares states 
that while he was on the rancho he built 
two corrals and a small house on the bank 
of the river. Houses were also put up for the 
Indians employed on the rancho. When he 
fii-st went to establish the rancho, Cayetano 
Juares accompanied him, and remained 
about eight days, leaving Vicente in charge. 
He again visited the rancho towards the end 
■of 18^, and again in 1848, after the horses 
were carried away by Fremont, he came up 
to look after the cattle. After remaining 
-a few days, he returned to Napa, leaving two 
vaquerors and Indians on the rancho. They 
staid about a month, when they returned to 
Napa, No more cattle appear to have been 
Xtlaeed on the rancho, but it is stated by Vi- 
■cente that the Indians left there during the 
years 1847 and 1848, and that he went to the 
rancho in those years to carry beeves to 
them. They occasionally came to Napa to 
work for Cayetano, but returned to Yokaya, 
where they continued to work the fields 
established by Vicente— planting corn, mel- 
ons and beans, with seed which Cayetano 
furnished, to keep them occupied, and to 
keep up the possession of the place. The 
testimony of Vicente Juares is corroborated 
by Julio Oarillo, who states that he visited 
the rancho in June or July, 1845. He found 
Vicente residing on the rancho, with some 
•civilized Indians, one of whom he recognized 
as having lived with Cayetano at Napa, and 
whose name he gives. Vicente had a small 
Tiouse, corrals, horses and cattle on the land. 
Jesse Beasley, a witness on behalf of the 
United States, testifies that he accompanied 
Oarillo on this excursion to Yokaya in 1845, 
but that he did not see Vicente Juares there, 
nor any cattle, horses or houses on the land, 
nor any signs of its occupation. When asked 
as to the character of Oarillo, however, he 
says that "it is as good as any man's in the . 
-county where he lives. He has a high char- 
acter, and is an honest, upright gentleman; 
but, in this instance, one or the other of us 
is mistaken." If this estimate of Carillo's 
•charracter be correct, and it is not questioned. 



there is little difficulty in deciding which of 
the two is mistaken. Oarillo testifies that he 
went to Yokaya in 1844, before the establish- 
ment of the rancho; and again in 1845, 
when Vicente was in the occupation of it, 
as has been stated. Independently, there- 
fore, of the impossibility of his -having made 
any honest mistake as to the circumstances 
detailed by him with so much particularity, 
it is most probable that Beasley is mistaken 
as to the year in which he went there him- 
self, and that he accompanied Carillo on the 
excursion of 1844, and not on that of 1845. 

The testimony of Barnett, a witness for the 
United States, is inconclusive. He merely 
states that he never heard of Cayetano 
Juares' having sent stock to Yokaya, or that 
Fremont's paity, of which he was one, took 
horses from that rancho. He admits, how- 
ever, that the men told him they had obtain- 
ed some horses from Cayetano— from what 
rancho he evidently does not know, for he 
could not have been with the party when 
the horses were procured, as he learned the 
fact from the statements of his companions. 
An attempt was made to show that stock 
could not have been sent there, as the wit- 
ness lived on the road, and did not see them 
pass. But it appears that the other road, 
which was the best and most traveled, was 
at the distance of more than twenty miles 
from the residence of the witness. The evi- 
dence of Carillo and Juares is further cor- 
roborated by that of William B. Frazer. 
This witness states that he was on the 
Yokaya rancho in 1845, and again in March, 
1846. He found there a Spaniard named 
Juares. There was a house, and two places 
fenced, one a corral, and the other had the 
appearance of a garden. The garden had 
some stalks of corn and indications of melon 
vines. There were horses and cattle on the 
land. The witness staid there all night, and 
Juares seemed to be living there with some 
Indian vaquerors. This was in December, 
1845. In 1846 he did not stop, but saw horses 
and cattle, and the same houses he had seen 
in 1845, also a number of Indian huts on 
the plain. The witness further states, on 
cross-examination, that he was told of the 
rancho of Juares, in Yokaya valley, before 
going there, by several persons^ whom he 
names, at Bodega, and that the valley was 
generally known by that name by the people 
residing about Bodega and Sonoma. 

The above is all the testimony of any im- 
portance relating to the occupation of the 
land. The statements of Vicente Juares are, 
it will be noticed, corroborated by the testi- 
mony of two other witnesses, who swear to 
facts about which they cannot have been 
mistaken. Their characters are unirapeach- 
ed, and I know of no reason for distrusting 
the statements of either Vicente Juares or 
Carillo, neither of whom belong to that class 
of professional witnesses with whom the 
court is familiar, or for refusing to accept 
as accurate the estimate of Carillo's charac- 
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ter given by Beasley. It does not appear 
that since the occupation of California by the 
American forces any serious attempt has 
been made by the grantee to resume the oc- 
cupation and cultivation of the land. But, 
under the ruling in the case of Fremont v. 
TJ. S. P-T How. (58 U. S.) 542], no neglect can, 
on that account, be- charged to the grantee, 
as a ground of forfeiture. After that event, 
"he could do nothing," says the supreme 
court, "which could, in any degree, afiEect the 
rights of the United States to public prop- 
erty," and it has, in several cases, been clear- 
ly intimated, if not expressly declared, by 
that tribunal, that the rights to be passed 
upon in these cases are those which esisted 
at the time of the acquisition of the country. 
The forfeiture by abandonment must, there- 
fore, have.accrued,if at all, before California 
.was subjected to the American arms— and 
rights of the United States or the claimant 
to the land remained in their then condition, 
unaffected by any acts or omissions of the 
gi-antee. 

If the testimony in this case is to be be- 
lieved, and I see no reason to doubt it, there 
certainly had been no abandonment of his 
rights by the grantee during the existence 
of the former government, even if a forfei- 
ture for that cause could now be enforced 
In the ease of a grant made "definitively 
valid" by the approval of the departmental 
assembly— a point not yet decided by the 
supreme court— and any subsequent neglects 
or delays are, as decided by that court, im- 
matex'ial. 

It is urged that the description of the land 
is so vague that it cannot be identified. But 
it appears by the testimony of James Tobin 
that the valley of Yokaya is a clearly defined 
piece of land, lying along the Russian river, 
and bounded on the east, west and south 
by mountains. The southern boundary of 
the valley is the northern boundary of the 
rancho of Fernando Feliz, which we have 
seen is mentioned in the petition as the 
southex*n boundary of the tract solicited. 
Mr. Tobin adds that the map, though not 
perfect, is nevertheless sufficient to enable 
him to identify the tract represented on it 
as the Yokaya valley described by him. My 
own knowledge of the country leads me to 
the same opinion, and a surveyor required to 
measure off eight square leagues of land in 
the Yokaya valley, north of the Feliz rancho, 
would, I am persuaded, have no difficulty in 
determining its limits with as much precision 
as is usual in this class of cases. 

On the whole, my opinion is, that the grant, 
having been undoubtedly made by the former 
government, the grantee's rights- have not 
been forfeited, and the claim must be con- 
firmed. 



(Case No. 15,501) TJ. S. v. JUDGES 
Case ISTo. 16,501, 

UNITED STATES ex rel. WHITE et aL v. 
JUDGES. 

[5 Chi. Leg. News, 137.] 

Circuit Court, N. D. Ohio. 1872. 

Bemoval of Causes — Refusal of State Court 
TO Order Removal. 

[When all the steps required by the acts of 
congress have been complied with, and a tran- 
script of the proceedings in the state court has 
been filed in the federal court within the time 
prescribed -hy law, the cause is then pending in 
the latter court, although the state court has 
refused to grant an order of removal; and any 
further proceedings in the latter court will be 
void.] 

This was a petition for a mandamus re- 
quiring the removal of a cause commenced 
in the common pleas of Ottawa county, 
wherein John Lewis was plaintiff, and said 
A. J. White et al., the relators, were de- 
fendants, to the circuit court of the United 
States, it being claimed that all the steps 
required by the statutes of the United States 
for such removal had been taken, but that 
the common pleas refused to order such 
cause removed. 

S. F. Taylor, for complainant, Lewis. 
Willey, Gary & TeiTill and Mr. Sloan, for 
relators and defendants. 

Before EMI^IONS,. Circuit Judge 
It appeared, on examination, that an al- 
ternative mandamus had already been grant- 
ed in the case, and partially heard, and this 
part of the case was not now pressed, but it 
was intimated by Judge EMMONS that, hav- 
ing had occasion to examine this question, 
he was clear that according to the true the- 
ory of the laws bearing upon this subject, 
and repudiating entirely the idea that the 
courts of the two systems, federal and state, 
were in any sense to be considered foreign 
or antagonistic to each other, it was com- 
petent for the court to grant such a writ, 
and with the same freedom as if between 
courts of the same jurisdiction, but both 
judges concurred that as it appeared in this ■ 
case that a transcript of the proceedings in 
the common pleas had been in fact filed in 
this court within the time prescribed by law 
(although filed by the defendants), the orig- 
inal case of Lewis v. White [Case No. 8,335] 
was properly entered and pending in this 
court, and therefore the* court ordered the 
same to be docketed by the clerk, and that 
the respondents should file their answer by 
the first Monday in January, and the cause 
be proceeded with here, and that all fur- 
ther proceedings in the state court would, 
by the express terms of the act of congress, 
be void. 



TJ. S. V. JUSTICES (Case No. 15,503) 



[26 Fed. Cas. page 670] 



UNITED STATES v. JUDGES OF THE SU- 
PERIOR COURT. See Case No. 1,417. 



Case No. 15,503. 

UNITED STATES v. The JULIA LAW- 
RENCE. 

[6 Am. Law Rev. 383.] 

District Ooart, S. D. New York. 1871. 

Admiralty Juuisdiotios — Teruitorial Extent 
OF Judicial Districts. 
[1. A seizure made on waters of New York 
Bay below low-water mark, on the Jersey shore, 
is within the jurisdiction of the district court 
of the Southern district of New York.] 
tOited in The L. W. Eaton, Case No. 8,612; 
Hall V. Devoe ilanuf'g Co., 14 Fed. 185.] 

[2, The actual boundary line of the Southern 
district of New York is coterminous with that of 
the state at the time of the creation of the dis- 
trict. The subsequent agreement entered into 
between New York and New Jersey respecting 
their boundary line in no way impairs or con- 
flicts with any jurisdiction or power previously 
possessed by the United States; for congress, 
in assenting to that agreement, expressly pro- 
vided that nothing therein should be construed 
to affect any right of jurisdiction of the United 
States in and over the islands or waters form- 
ing the subject of the agreement.] 

This case came up on a question of the 
jurisdiction of the court. The action was 
brought to forfeit the ship for a violation of 
the revenue laws arid alleged a seizure of the 
ship by the collector within this district. It 
was admitted that the ship, when seized, 
was attached to a piei on the New Jersey 
side of the North river, and upon waters of 
the bay. 

HELD BY THE COURT (BETTS, District 
Judge): That the locus in quo of the seizure 
will be within the cognizance of this court, 
irrespective of the territorial boundaries of 
the slate, if the surface of the waters on 
which she was seized was within the juris- 
diction of the Southern district of New York. 
That the actual boundary line of this dis- 
trict was coterminous with that of the state 
at the time the district was erected and de- 
fined. That the agreement entered into be- 
tween New York and New Jersey respecting 
their boundary line in no way impairs or con- 
flicts with any jurisdiction or power previous- 
ly possessed by the United States, or framed 
in approval or confirmation of it. On the con- 
trary, congress expresslv provided, in assent- 
ing to that agreement, "that nothing therein 
contained shall be construed to impair, or in 
any way affect any right of jurisdiction of 
the United States in and over the islands or 
waters" which form the subject of said agree- 
ment. That the United States therefore re- 
tain the same jurisdiction over the waters of 
the bay as they originally possessed on the 
organization of their courts. That the sei- 
zure being made on waters of the bay and 
below low-water mark on the Jersey shore, 
the court nas full jurisdiction over the case. 

Exceptions to the jurisdiction therefore 
overruled. 



Case Wo. 15,503. 

UNITED STATES ex rel. DOUGLASS v. 

JUSTICES OF COUNTY COURT OF 

LINCOLN COUNTY. 

[5 Dill. 184.] 1 

Circuit Court E. D. Missouri. 1879. 

Railroad Aid Bonds — Legislation op Missouri 
— Obligation- OF Contracts. 

1. Judgment creditors of counties in Missouri 
are entitled to the levy of a special tax to pay 
judgments obtained on railroad aid bonds, if the 
county cannot or does not otherwise provide the 
means of payment. 

2. The act of the general assembly of Missouri 
of March 8, 1879, known as the "Cottey Act," 
if applicable to such judgments, is, as to bonds 
issued prior thereto, in conflict with the provi- 
sion of the constitution of the United States 
which prohibits the states from impairing the 
obligation of contracts. 

On demurrer to the return of the respond- 
ents to the alternative writ of mandamus. 
The relator heretofore obtained in this court 
a judgment against the county of Lincoln 
upon coupons attached to bonds, of which 
the following is a copy: 

"The County of Lincoln. 
"No, In the State of Missouri, §500,00. 

"Hereby agrees to pay to the St Louis 
and Keokuk Railroad Company, or bearer, 
the sum of five hundred dollars, in ten years 
from the 1st day of July, 1870, with interest 
at the rate of ten per cent per annum, pay- 
able semi-annually, on the 1st days of Janu- 
ary and July in each year, at the National 
Bank of the State of Missouri, in St Louis, 
Missouri, on presentation and surrender of 
the proper annexed coupon. This bond is 
issued under the authority of an act of the 
general assembly of the state of Missouri, 
entitled *An act to incorporate the St. Louis 
and Keokuk Railroad Company,' approved 
February 16th, 1857, and in pursuance of an 
order of the county court of said county, 
dated August 13th, 1868, to subscribe three 
hundred thousand dollars to aid in the con- 
struction of the St Louis and Keokuk Rail- 
road, and in further accordance with an 
amendment to said order, dated June 21st 
1870. * This bond shall be countersigned by 
the agent of said county before the delivery 
thereof. For the payment of this bond the 
faith and credit of Lincoln county is irrev- 
ocably pledged. 

"In testimony whereof, the president of 
said county coiurt has hereto subscribed his 
name, and the same is attested by the clerk 
of said court, and the seal of said court af- 
fixed hereto, this 21st day of June, 1870. 

"Levi Bickel, 
'Tresiding Judge of Lincoln County Court 
Missouri. 

"Attest: F. C. Cake, Clerk." 

The bonds were duly countersigned as re- 
quired. ' 

Upon this judgment on due application 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tlierefor by the judgment plaintiff, an alter- 
native writ of mandamus issued, command- 
ing, inter alia, the county court of Lincoln 
■county, and the justices thereof, "to levy and 
-cause to be collected a special tax upon all 
■of the taxable property subject to taxation 
in said county of Lincoln, in an amount suf- 
ficient to pay and discharge such judgment, 
with interest and costs, or that they show 
cause," etc. 

The respondents, the judges of the county 
court, malce a return, in which, inter alia, 
they state that there was no law in force in 
the* state of Missouri, at the date of the is- 
sue of the bonds upon which the relatoi*'s 
judgment is founded, authorizing the levy of 
any special taxes or the drawing of any war- 
rant upon the common fund of the county 
for the purp'ose of paying such bonds, _ and 
that the collection of the relator's judgment 
can be enforced, if at all, in conformity to 
the provisions of the act of March 8, 1879, 
below mentioned. A return is also made 
to the effect that, under the revenue laws 
of Missouri in force from a date prior to the 
issue of the bonds on which the relator ob- 
tained judgment, the- county courts have 
been and are limited to the levy of a tax 
for county purposes not exceeding one-half 
of one per cent upon the value of the proper- 
ty within the county subject to taxation, and 
that the proceeds of this tax are all needed 
for the ordinary and legitimate expenses of 
the county government The relator demurs 
to the return. 

The subscription to the stoclc of the said 
railroad company by the county was made 
August 13th, 1868, and the bonds of the 
county issued to pay the saroe are dated 
June 21st, 1870. The 29th section of the 
charter of the St Louis and Keokiik Rail- 
road Company, viz., the act of February 16, 
1857, recited in the bonds of the coun-^, is 
in these words: "Sec. 29. It shall be lawful 
for the county court of any county in which 
any part of the route of said railroad may 
be, to subscribe to the stock of said company; 
and it may invest its funds in the stock of 
said company, and issue the bonds of such 
county to raise funds to pay the stock thus 
subscribed,' and to take proper steps to pro- 
tect the interest and credit of the county. 
Such county court may appoint an agent to 
represent the county, vote for it, and receive 
its dividends." This charter contains no oth- 
er provisions in respect of taxes or the mode 
of raising the means of paying tionds issued 
under the authority given by said section 29. 
But there was then (1857) in force in the 
state of Missouri general statutes in rela- 
tion to the powers, rights, duties, etc., of 
railroad corporations. Rev. St. 1855, cc. 34, 
39. These statutes, originally enacted in 
1853, authorized the formation of corpora- 
tions under general laws, and the legislature 
was also in the habit of granting special 
charters to railroad companies. . The gen- 
eral statutes as to railroad corporations ap- 



ply to companies organized tmder spiecial 
charters, unless otherwise provided. Thus, 
section 57 of the railroad statutes of 1853, 
in relation to railroad companies, contained 
the provision that "all existing railroad cor- 
porations within this state, and such as now 
are or may hereafter be chartered, shall 
respectively have and possess all the powers 
and privileges contained in this act, and they 
shall be subject to all, the duties, liabilities, 
and provisions, not inconsistent with the pro- 
visions of their charter, contained in thip 
act." 

The act of 1853 was substantially carried 
into the revision of the General Statutes of 
1855 and 1865. Section 30 of said General 
Statutes of 1855 provides that the county 
court subscribing or proposing to subscribe 
to the capital stock of any railroad company 
duly organized under said law, or any other 
act, in this state, may, for information, cause 
an election to be held to ascertain the sense 
of the tax-payers of said county as to such 
subscriptions, and as to whether the same 
shall be paid by issues of county or city 
bonds, as the case may be, or by taxation. 
Rev. St. 1855, p. 427. Section 31 provides 
that, upon the making of such subscription 
by any county as provided for in previous 
section, such county shall become, like other 
subscribers to such stock, entitled to the 
privileges granted and subject to the lia- 
bilities imposed by this act or by the charter 
of the company in which such subscription 
shall be made, and may levy a special tax 
to pay the subscription or bonds. Id. 

These provisions are substantially embod- 
ied in the revision of the statutes of 1865 
(1 Wag. St p. .305, §§ 17, 18), except that 
conformably to the constitution of 1865, it 
was m&de necessary to have the sanction of 
two-thirds of the qualified voters to the prop- 
osition to aid railway companies, except (as 
construed by the supreme court of the state) 
in cases where special charters granted prior 
to 1865 gave the right to aid railways without 
such popular sanction. The provision as to 
levying taxes (1 Wag. St p. 305, § 18) is: 
"That it shall be the duty of the county 
court making such subscription to issue their 
bonds or to levy a- special tax, to be kept' 
apart from other funds and appropriated to 
no other purpose than the payment of such 
subscription; but the total amomit of tax 
levied for railroad purposes in any one year 
shall not exceed thirty per centum of the 
subscription made by the county." Section 
34 (1 Wag. St^. 319) gives "all existing rail- 
road corporations within this state, and such 
as may be hereafter chartered or formed, 
all the powers and privileges contained in 
this chapter." By another section (1 Wag. 
St p. 306, § 21), any county com-t which has 
heretofore— i. e., prior to 1865— subscribed to 
the capital stock of any railroad in this state, 
"shall have all the rights and powers to pro- 
vide funds to pay such subscription as are 
granted to county courts by this chapter, and 



U. S. V. JUSTICES (Case No. 15,503) 



[26 Fed. Gas. page 672] 



may levy a special tax to pay the interest 
on their bonds, or to provide a sinking fund 
to pay the principal." The above provisions, 
quoted from Wagner's Statutes, were orig- 
inally enacted in the general railroad act of 
1853. , 

From an early date in Missouri the power 
of counties to levy taxes for county or gen- 
eral purposes has been limited, and was so 
limited in 1857, when the charter of the St. 
Louis and Keokuk Railroad Company was 
granted, and has been ever since. The con- 
stitution of Missouri of 1875, now in force 
(article 10, § 11), contains the same limita- 
tion of the rate of taxation in counties of 
the class of Lincoln, with this addition: 
"Said restrictions as to rates shall apply to 
taxes of every kind and description, whether 
general or special, except taxes to pay valid 
indebtedness now existing, or bonds which 
may be issued in renewal of said indebted- 
ness." 

Some further reference .to the course of 
legislation, general and special, in respect 
of the power of counties to aid railways by 
the issue of bonds, is essential to a full 
understanding of the subject. The first stat- 
ute in Missouri, says Norton, J., in State v. 
Macon Co. Ct. [68 Mo. 29], authorizing coun- 
ties to subscribe for the stock of railways 
was in 1837, on the charter of the Louisiana 
and Columbia Railroad Company. Laws 
1837, p. 247. The charter authorized the 
county courts to subscribe for stock with- 
out limit or condition of popular vote, and 
"to issue the notes of the county for such 
subscription," but contained no provision as 
to the means of payment. Another railroad 
charter, passed in 1837, granted the rights, 
privileges, and immtmities granted by the 
above charter. Laws 1837, pp. 234r-24:7. And 
in other instances in 1837 the power to sub- 
scribe was given in the same language in re- 
spect of other railroads, and to issue notes, 
but no provision was made as to mode of 
payment Laws 1837, p. 243, § 16; Id. p. 
275, § 16. 

In 1849 the Pacific Railroad was chartered. 
Laws 1849, p. 219. Section 14 of that char- 
ter was as follows: "Sec. 14. It shall be law- 
ful for the county court of any county in 
which any part of the route of said railroad 
may be, to subscribe to the stock of said 
company, and it may invest its funds in the 
stock of said company and issue the bonds 
of such county to raise funds to pay the 
stock thus subscribed, and to take proper 
steps to protect the interests' and credit o£ 
the county. Such coimty court may appoint 
an agent to represent the county, vote for it, 
and receive its dividends; any incorporated 
city, town, or incorporated company may 
subscribe to the stock of said railroad com- 
pany, and appoint an agent to represent its 
interests, give its vote, and receive its divi- 
dends, and may take proper steps to guard 
and protect the interests of such city, town, 
or corporation." The same language occurs 



in the charter of the Missouri and Mississip- 
pi Railroad (section 13), granted March 8, 
1849. Laws 1849, p. 376. At the same ses- 
sion (1849) another charter was granted with 
power to counties to subscribe and issue 
bonds, but containing no provision either as 
to protecting the credit of the county or as 
to levying taxes to pay the bonds. Laws 
1849, p. 284, § 26. In 1851 numerous spe- 
cial charters were granted to railroad compa- 
nies, copying the above-quoted section 14 of 
the Pacific Railroad charter. Laws 1851, p. 
320, § 14; Id, p. 371, § 14; M. p. 438, § 14; 
Id. p. 486, § 14, So in special charters grant- 
ed in 1853. Laws 1853, p. 321, § 1; Id. p. 
335,' § 14; Id. p. 340, § 3; Id. p. 341, § 4; 
Id. p. 349," § 30; Id. p. 358, § 13; Id. p. 375, 
§ 14. The charter of the Lexington and 
BoonviUe Railroad Company (Laws 1853, p. 
366, § 13) has the same clause as the Pacific 
Railroad, with the addition of express au- 
thority to levy a special tax, and entitling 
tax-payers to a certificate of stock for each 
one hundred dollars of taxes paid. Similar 
provisions are in the charter of the Missouri 
Valley Railroad Company (Laws 1857, p. 100, 
§ 20); in that of the' Canton, etc., RaiU*oad 
Company (Id. p. 106, § 20); in that of the 
La Grange, etc., Railroad Company (Id. p. 
114, § 20); in that of the Grand River, etc.. 
Railroad Company (Id. p. 118, § 20); in that 
of the Weston, etc., Railroad Company (Id. 
p. 142, § 20). Most of the special charters 
granted in 1855 contained the substance and 
generally the words of section 14, supra, of 
the Pacific RaUroad charter. Laws 1855, p. 
409, § 15; Id. p. 437, § 14. And there are 
various other like instances in the charters 
granted in 1855. It was exceptional where 
any reference was made to the levy of a 
tax. So in charters granted in 1857 (Laws 
1857, p. 108, § 6); in the charter of the St. 
Louis and Keokuk Railroad Company, grant- 
ed February 16, 1857 (Id. p. 132, § 29); and 
in other instances (Id. p. 155, § 14; Id, p. 166, 
§ 15; Id. p. 170, § 11). 

The legislation of the state shows that this 
course was continued down to the adoption 
of the constitution of 1865, which required 
the sanction of a two-thirds vote, but, as pre- 
viously stated, the supreme court of the state 
has held that neither the general railroad 
law of 1853, embodied subsequently in the 
Revised Statutes of 1855 and of 1865, nor 
any other legislation, nor the constitution of 
1865, affected the power given to counties in 
speeial charters to subscribe for stock and is- 
sue" bonds, and the sanction of a popular 
vote was not required, unless it was so ex- 
pressed in the particular special charter. 

The act of March 8, 1879, commonly called 
the "Cottey Act," is as follows: 
"Concerning the Assessment, Levy, and Col- 
lection of Taxes, and the Disbursement 

Thereof. 

"Section 1. The following named taxes 
shall hereafter be assessed, levied, and col- 
lected in the several coTinties of this state. 
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and only in the manner and not to exceed the 
rates prescribed by the constitution and laws 
of this state, viz.: The state tas, and the 
tax necessary to pay the funded or bonded 
debt of the state, the tax for current county 
expenditures, and for schools. 

"Sec. 2. No other tax for any purpose shall be 
assessed, levied, or collected, except under the 
folio wing limitations and conditions, viz. : The 
prosecuting attorney or county attorney of any 
county, upon the request of the county court 
of such county (which request shall be of rec- 
ord with the proceedings of said court, and 
such court being first satisfied that there ex- 
ists a necessity for the assessment, levy and 
collection of other taxes than those enumer- 
ated and specified in the preceding section), 
shall present a petition to the circuit court 
of his county, or to the judge thereof in va- 
cation, setting forth the facts and specifying 
the . reasons why such other tax or taxes 
should be assessed, levied, and collected; 
and such circuit court, or judge thereof, up- 
on being satisfied of the necessity for such 
other tax or taxes, and that the assessment, 
levy, and collection thereof will not be in 
conflict with the constitution and laws of this 
state, shall make an order directed to the 
county court of such county, commanding 
such court to have assessed, levied, and col- 
lected such other tax or taxes, and shall en- 
force such order by mandamus or otherwise. 
Such order, when so granted, shall be a con- 
tinuous order, and shall authorize the annual 
assessment, levy, and collection of such oth- 
er tax or taxes for the purposes in the order 
mentioned and specified, and until such or- 
der be modified, set aside, or annulled by the 
circuit court, or judge thereof, gi-anting the 
same: Provided, that no such order shall be 
modified, set aside, or annulled, unless it 
shall appear, to the satisfaction of such cir- 
cuit court, or judge thereof, that the taxes 
so ordered to be assessed, levied, and collect- 
ed are not authorized by the constitution and 
laws of this state, or imless it shall appear to 
said circuit court, or judge thereof, that the 
necessity for such other tax or taxes, or any 
part thereof, no longer exists. 

"Sec. 3. Any county court, judge, or other 
county officer in this state, who shall as- 
sess, levy, or collect, or who shaU attempt to 
assess, levy, or collect, or cause to be -as- 
sessed, levied, or collected, any tax or taxes 
other than those specified and enumerated in 
section 1 of this act, without being ordered 
first so to do by the circuit court of the coun- 
ty, or the judge thereof, in the express man- 
ner provided and directed in section 2 of this 
act, shpJl be guilty of a misdemeanor, afid, 
upon conviction thereof, shall be punished by 
a fine of not less than ?yOO, and, in addition 
to such punishment, his office shall become 
vacant; and the method herein provided for 
the assessment, levy, ,and coUeetion of any 
tax or taxes not enumerated and specified in 
section 1 of this act shall be the only method 
known to the law whereby such tax or taxes 
£6F3ED.tAS.— 43 



may be assessed or collected, or ordered to 
be assessed, levied, or collected. 

"Sec. 4. The last preceding section shall be 
construed to extend and apply to the county 
court of any county, as well as to any judge 
thereof, and to extend and apply to the coun- 
ty board of equalization, and to any other 
body holding or exercising any county office 
or public trust in the cormty under the con- 
stitution and laws of this state. 

"Sec. 5. Any county court, or judge there- 
of, or county treasurer, or county clerk, or 
other county officer, who shall order the pay- 
ment of any money, draw any warrant, or 
pay over any money for any purpose other 
than the specific purpose for which the same 
was assessed, levied, or collected, or shall in 
any way or manner attempt so to do, shall 
be adjudged guilty of a misdemeanor, and, 
on conviction thereof, shall be punished as 
provided in section 3 of this act. 

"Sec. 6. The right of appeal to the supreme 
court of this state, under any of the provi- 
sions of this act, is hereby presei-ved to any 
and all persons, officers, or parties in any 
wise affected thereby, as in other cases, and 
may be prosecuted as in other civil cases. 

"Sec. 7. All acts and part^ of acts incon- 
sistent with this act, or in any manner what- 
ever conflicting with the provisions of this 
act, are hereby repealed. 

"See. 8. The time fixed by law for the as- 
sessing and levying of state and county tax- 
es, and for extending the same upon the 
tax-books in the several counties of this 
state, being within ninety days from the pas- 
sage of this act, creates an emergency that 
demands the immediate enforcement there- 
of; therefore this act shall take effect and 
be in force from and after its passage." 

Messrs. Overall, Henderson, Shields, Ship- 
pen, and others, for relator. 

Messrs. Cunningham, Carr, and others, for 
respondents. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. The act of March 
8, 1879, in its application to township bonds 
issued under the act of March 23, 1868, which 
in terms authorized and required the levy 
of a special tax to pay the same, has been 
considered in the case of U. S. v. Johnson 
Co. [Case No. 15,489], note, in the Western 
district, in an elaborate opinion prepared by 
Krekel, J., in which Judge Treat and myself 
concurred— all of us having heard arguments 
upon the question there involved. 

I do not propose to enter into any addi- 
tional discussion as to scope of the provision 
contained in the constitution of the United 
States which prohibits the states from im- 
pairing the obligation of conti-acts. The doc- 
trine of the supreme court of the United 
States on the subject is thus succinctly stated 
"by Mr. Justice Swayne in a recent case: 
"The remedy subsisting in a state when and 
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where a contract is made and is to be per- 
formed is a part of its obligation, and any 
subsequent law of the state whicli so affects 
that remedy as substantially to lessen the 
value of the contract is forbidden by the con- 
stitution, and is, therefore, void." Edwards 
V. Kearzey, 96 IT. S. 595. 

No one denies this proposition, and it is not 
controverted by the learned counsel for the 
respondents. But, conceding it in all its 
breadth and force, they contend that it is 
not applicable to the relator's ease. Their 
argument is this: When the bonds were is- 
sued, counties in Missouri could only levy for 
ordinary county purposes, upon the property 
within the county, a tax not exceeding one- 
half of one per cent in any one year; that 
tbis tax is levied to defray the ordinary ex- 
penses of county administration, in the cate- 
gory of which the payment of railroad bonds, 
or interest thereon, is not included; that 
there was no act of the legislature of Mis- 
souri, either general or special, applicable to 
the relator's bonds, in force when the bonds 
were issued, which authorized the county to 
levy a special tax to pay such bonds, or the 
interest thereon (in which respect the rela- 
tor's bonds stand, it is claimed by the re- 
spondents, on a different footing from town- 
ship bonds), and hence the relator has no 
contract right, so to phrase it, to the levy of 
a special tax for the payment of his bonds; 
that he is, therefore, only entitled to the pay- 
ment of his judgment as a general debt 
against the county, out of the common county 
fund raised by the levy of one-half, of one 
per cent for ordinary county expenses. The 
respondents state, in their return, that they 
"are satisfied that said common fund is not 
more than sufficient to meet the ordinary ex- 
penses of the county" for salaries, roads, 
bridges, the support of the poor and of the 
insane, the cost of jurors, etc. They do not 
return that they have any special fund out 
of which the relator's judgment can be paid. 
It is manifest, therefore, and not denied, if 
the relator is confined to getting his pay out 
of the residue of the county fund (raised by 
the levy of the limited rate authorized for 
this purpose), after defraying the ordinary 
and necessary current expenses of county ad- 
ministration, that his prospect of ever get- 
ting payment is remote and doubtful. 

If the bond creditors of the county have 
any rights worth pursuing, they must rest 
upon an obligation of the county to levy an 
adequate tax to pay the bonds, if the county 
is unable to pay them in any other mode. 
This is the vital question" in the case, and 
all that distinguishes it from the ease in the 
Western district of Missouri before mentioned. 

Has the relator, then, upon the facts 
shown in this case, a right to a levy of a tax 
specifically to pay his judgment obtained in 
this court upon coupons attached to the bonds 
of the county, issued, as before stated, in 
1870, to the St, Louis and Keokuk Railroad 
Company, under the charter of that com- 



pany, approved February 16, 1857? This 
question we proceed to examine. 

Under the decisions of the United States 
supreme court next cited, the relator would 
be entitled to the levy of a special tax, if 
such a tax is necessary, to raise the means 
to pay his judgment, even if there was no 
statute in terms giving such a right, provided 
there were no statute provisions, general or 
special, regulating, expressly or by implica- 
tion, such a right. Ijoan Co. v. Topeka, 20 
Wall. [87 U. S.] 660, per Miller, J.; U. S. v. 
Macon Co. [99 U. S., 582], cited infra; U. S. 
V. New Orleans [98 U. S. 381], decided by the 
supreme couit of the United States, March 31, 
1879. 

In this last case, one question was, wheth- 
er, under an act authorizing a city to issue 
bonds, but containing no express provision 
for their payment by taxation, mandamus 
will lie to compel the city to levy a tax to 
pay a judgment obtained upon the bonds 
after their maturity. 

The city set up as a defence that there was 
no legislative authority for the levy of such 
a tax. The petitioner demurred to this an- 
swer, but the circuit court overruled the de- 
murrer and denied the writ, whereupon tlie 
petitioner took this appeal. The court be- 
low proceeded on the principle that the power 
of taxation belongs exclusively to the legis- 
lative branch of the government, and that 
the judiciary cannot direct a tax to be levied 
when none is authorized by the legislature. 
The supreme court, however, holds, in a care- 
ful opinion delivered by .Tustice Field, that, 
although the power of taxation is a legisla- 
tive prerogative, it may be delegated to a 
municipal corporation, and that, when such 
a corporation is created, the power of taxa- 
tion is vested in it as an essential attribute 
for all the purposes of its existence, unless 
its exercise is in express terms prohibited. 
When, therefore, authority to borrow money 
or incur an obligation to carry out any pub- 
lic object is conferred upon a municipal cor- 
poration, the power to levy a tax for its 
payment or the discharge of the obligation 
accompanies it, and this, too, without any 
special mention that such power is granted. 
It is always to be assumed, in the absence of 
clear restrictive provisions, that when the 
legislature grants to a city the power to cre- 
ate a debt, it intends that the city shall pay 
it, arid that its payment shall not be left to 
its caprice or pleasure. Wherever a power 
to contract a debt is conferred, it must be 
held that a corresponding power of provid- 
ing for its payment is also conferred. The 
latter is implied in the grant to the former, 
and such implication cannot be overcome ex- 
cept by express words of limitation. In the 
present case, the indebtedness of the city of 
New Orleans is conclusively established by 
the judgments recovered. Owing the debt, 
the city had the power to levy a tax for its 
payment, and it was clearly its duty so to 
do. The payment was not a matter resting 
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■on its pleasure, but a duty to the creditor, 
and, having neglected that duty, a mandamus 
should have been issued to enforce its ob- 
servance. The judgment of the lower court 
was therefore reversed, and the cause re- 
manded, with directions to issue the writ in 
•compliance with the petition. 

Here the charter of the company (section 
29) expressly authorized the county to sub- 
scribe for the stock of the company and to 
issue the bonds of the county to pay thereforj 
and to take proper steps to protect the credit 
■of the county, ^^^is was special authority to 
■create an extraordinary debt, without limita 
tlon of amount, by the issue of commercial 
obligations, which must be promptly met or 
the credit of the county be dishonored. The 
statute at the time, as to ordinary county ex- 
penses, provided that these must be met out 
•of a fund raised by a levy limited to one- 
half of one per cent. An opinion of the su- 
preme court of Missouri states that it was 
not contemplated that interest on railroad 
Tjonds should be paid out of the ordinary 
4md current revenues of the county. State 
T. Macon Oo. Ct, cited supra. 

How, then, if this be true, was the debt, 
the large debt authorized to be created by 
"bonds issued to aid railways", . to be paid? 
It is not to be presumed for a moment that 
It was not intended to be paid at some time, 
4ind in some way. If bonds were issued, the 
only resource in general for their payment 
would be the levy of a tax for that pui-pose.. 
It must be supposed that the legislature con- 
templated this when necessary. The bonds 
were to be issued "to raise funds to pay for 
the stock subscribed," says the charter. This 
■could be done only by the sale of the bonds. 
Who would buy them if it had been declared, 
.as is now contended to be the ease by the re- 
spondents, that such bonds are not payable 
■out of the ordinary county revenue, or, if so, 
the amount of this is so limited that, after 
paying current expenses, no residue for this 
purpose will ordinarily or ever remain, and 
that there is no authority to levy a special 
tax, or any tax whatever, for the purpose of 
paying them? 

Under such circumstances, the doctrine of 
the supreme court of the United States, as 
■declared in its judgment in the late case of 
U. S. V. New Orleans [supra], would apply, 
if there was no express or special authority 
to levy a tax. 

The charter itself, in authorizing the bonds 
to be issued by Lincoln county, empowered 
the county "to take proper steps to protect 
the credit of the county." The credit of the 
■county can be protected only in one way, and 
that Is by paying its obligations. If there i^ 
no other way to raise the means to do this, 
the power to levy a tax for this. purpose, ac- 
■cording to the doctrine of the supreme couit 
of the United States, is implied, unless, in 
the general or ppecial legislation of the state, 
there is something to repel the implication. 
If there were no other power to ievy*tAxes to 



pay the bonds, it is plain, under the late 
decision of the supremfe court in the New 
Orleans case, that it must be deduced, if nec- 
essary to pay the bonds, from the power to 
take steps to protect the credit of the county, 
or miglit, if necessary, be deduced even from 
the power to issue the bonds. 

The existence of such a power would seem 
to have been assumed or contemplated in 
the legislation of Missouri on this subject. 
Both prior and subsequent to the enactment 
of the general raUroad law, in 1853, many 
special charters had been granted to rail- 
ways, containing authority to coimties along 
their line to subscribe for their stock, and 
issue bonds to pay therefor, without a vote ' 
of the people All this time the general stat- 
utes prohibited counties from levying more 
than a very limited rate of taxation to pay 
their current expenses. These special char- 
ters, tlius giving power to counties to issue 
their bonds in payment of stock in railways, 
as a rule, with but few exceptions, are silent 
as to the means of payment. There is, there- 
fore, in general, no means whereby the bonds, 
or the interest thereon, can be paid, except 
by taxation— by taxes levied for that purpose. 

In the late ease of U. S. v. Macon Co. 
[supra], Chief Justice Waite says: "In U. S. 
V. County of Clarke, 96 U. S. 211, we de- 
cided that bonds issued by counties under 
section 13 of the act to incorpbrate the Mis- 
souri and Mississippi Railroad Company were 
debts of the county, and that for any balance 
remaining due on account of principal or in- 
terest, after the application of the proceeds 
of the special tax authoxized by that section, 
the holders were entitled" to payment out of 
the general funds of the county. In Loan 
Co. V. Topeka, 20 "Wall. [87 U. S.] 660, we al- 
so decided that 'it is to be inferred, when the 
legislature of a state authorizes a county or 
city to contract a debt by bond, it intends 
to authorize it to levy such taxes as are neces- 
sary to pay the debt, imless there is in the 
act itself, or in some general statute, a lim- 
itation upon the power of taxation which re- 
pels such an inference.' ", 

When the act to incorporate the Missouri 
and Mississippi Railroad Company was pass- 
ed,, the power of counties in the state to tax 
for general purposes was limited by law to 
one-half of one per cent on the taxable value 
of the property in the county. Rev. St. 1865, 
p. 96, § 7; Id- p. 121, § 76. This limit has 
never since been increased, and the consti- 
tution of 1875, whioh is now'' in force, pro- 
vides that this tax shall never exceed that 
rate in counties of the class pf Macon (article 
10, § 11). If there had been nothing in the 
act to the contrary, it might, perhaps, have 
been fairly inferred that it was the intention 
of the legislature to grant full power to tax 
for the payment of the extraordinary debt au- 
thorized to an amount suflScient to meet both 
principal and interest at maturity. This im- 
plication is, however, repelled by the special 
provision for the tax of one-twentieth of one 



IT. S. V. JUSTICES (Case No. 15,503} 



[26 Fed. Cas.' pa^'e 676 j 



per cent, and the ease is thus brought directly 
•within the maxim, "Expressio unius est ex- 
clusjo alterius." 

The limitation in the constitution of 1875 
as to rate of taxation does not, however, ap- 
ply to past indebtedness. When, therefore, 
these special charters provided, as they usual- 
ly did, that the counties might issue bonds 
and take steps to protect the credit of the 
county, it was meant that this might be done 
by the levy of a tax for that purpose, if such 
a course was necessary to meet the interest 
and principal of the bonds. But it is con- 
tended by the relators that, aside from this 
view, there is express statute authority, and 
was when the bonds of Lincoln county were 
issued, and has been ever since the enactment 
of the general railroad law of 1853, to levy 
a special tax to pay such bonds and the in- 
terest thereon. This position is denied by 
the respondents. 

It is necessary, in order to reach a correct 
decision of the question here presented, to ex- 
amine the history of the railroad legislation 
of Missouri and the course of judicial decision 
in the state respecting it. In 1837, the au- 
thority was given for the first time to coun- 
ties to aid in the construction of railways. 
It was not conferred by general law, but was 
contained in special charters to railways. 
Counties were authorized to issue "notes" for 
these subscriptions, but no means of payment 
were provided or pointed out. In 1849, the 
Pacific Railroad was specially chartered, and 
authority given to counties to subscribe with- 
out requiring a vote of the people, and issue 
bonds and- protect the credit of the county; 
but no express- power was given to levy taxes 
for that purpose. The charter was silent as 
to taxes. In many special charters granted 
in 1849, 1851, 1853, 1855, 1857, and down to 
the constitution of 1865, this provision was in 
substance contained. In 1853, while the leg- 
islature was freely granting special charters 
to railroad companies, and authorizing the 
coimty courts to subscribe for stock therein, 
without a vote of the people, there was passed 
a general "act to -authorize the formation of 
railroad companies." Laws 1853, p. 121. 

The 29th section of that act is as follows: 
"It shall be lawful for the county court of 
any county, and the city council of any city, 
to subscribe to the capital stock of any rail- 
road company duly organized under this or 
any other act in titiis state; and the county 
coiurt or city council subscribing or proposing 
to subscribe to such capital stock may, for 
information, cause an election to be held to 
ascertain the sense of the tax-payers of such 
county or such city as to such subscription, 
and as to whether the same shall be paid by 
issues of county or city bonds, as the case 
may be, or by taxation." By the act of Jan- 
uary 14, 1860, amendatory of this law, the 
legislature changed the words "may, for in- 
formation," into "shall, for information." 
The act of March 23, 1861, amendatory of 
this act, requires an election to be held, and 



prohibits a subscription, unless upon a ma- 
jority vote. It 1868 the supreme court held 
"that "may" meant "shsill." Leavenworth & 
D. M. R. Co. V. Platte Co., 42 Mo. 171. 

Construing all the legislation, the supreme- 
court of Missom'i, "by repeated decisions," 
held that where ^ special ehailers contained 
authority to counties to subscribe without a 
vote of the people, this power was not re- 
pealed or affected either by the above act of 
January 14, 1860, or March 23, 1861, or the- 
provisions of the constitution of 1865. This 
appears from the opinion ofoall of the judges 
in Smith v. Clark Co. (1873) 54 Mo. 58. 

This was held, notwithstanding the 56th 
section of the general railroad act of 1853^ 
which is in these words: "All existing rail- 
road corporations within this state, and such 
as now are or may be hereafter chartered, 
shall respectively have and possess all th& 
powers and privileges contained in this act; 
and they shall be subject to all the duties, 
liabilities, and provisions, not Inconsistent 
with the provisions of their charter, contain- 
ed in sections 9, 13-21, 23-40, 42-53 of this- 
act" 

This makes "all existing railroad corpora- 
tions, and such as may be hereafter charter- 
ed," subject tc the provisions of the general 
act in respect of subscriptions to railways, 
unless there is some provision in the special 
charter to the contrary. 

The result was. according to the decisions- 
of the supreme court of Missouri, that if a 
railroad corporation was organized under the 
general law of 1853, a popular vote was nec- 
essary to enable a county to subscribe for its 
stock; but if specially chartered, whether be- 
fore or after the general law of 1853, with 
powers to coimties to subscribe for stock, no- 
popular vote was necessary, unless expressly 
required in the charter. 

It is now contended by the respondents- 
that if It was sound to hold that the general 
railroad act did not apply to powers con- 
tained in special charters giving authority to- 
subscribe for stock, it results that the other 
provisions of the general railroad act, as to 
levying special taxes to pay such subscrip- 
tions, do not apply to subscriptions made un- 
der special charters. The force of this ob- 
jection is felt. The coui-se of reasoning of 
Norton, J., in the recent case of State v. 
Macon Co. Ct [supra], is intended to demon- 
strate that holders of bonds issued under the^ 
power given by special charters are not en- 
titled to payment out of the general or 
common fund of the coimty, because there is, 
he saysi ample provision made for their pay- 
ment out of a special fund raised by the 
levy of special taxes for this purpose. The- 
learned judge in the case just cited, after 
reviewing the legislation of the state on the- 
subject, says: "It thus appears that the full- 
est provisions have been made by the gen- 
eral assembly for the creation of a fund, dis- 
tinct from the general expenditure or com- 
mon fund of a coxmty, out of which to pay 
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r.n indebtedness incurred by a county on .ac- 
"C'ount of a subscription to Steele of a railroad 
company, or bonds issued in payment there- 
of, which fund is to be kept separate from 
sill other funds, and to be applied to that 
identical purpose, and none other. These 
Tarious provisions of the law have been re- 
ferred to for the sole purpose of establishing 
the proposition that, for the payment of such 
■obligations, resort could only be had to the 
■special fund, and that it never was the in- 
tention of the legislature that the common 
fund, raised by taxation to defray the ex- 
penses of the county, could be made charge- 
iible with their payment; but, on the con- 
trary, that such latter fund was devised, pro- 
vided, and intended to be charged with the 
payment of such ordinary expenses incurred 
in conducting the county government as has 
"been hereinbefore indicated." State y. Ma- 
-con Co. Gt., October term, 1878. 

The relator in the present case seizes upon 
tind urges this view la support of his claim 
that he is entitled to the levy of a special 
tax. On the other hand, the counsel for the 
■county refers us to the language of the chief 
justice of the United States in the still later 
•cas3 of U. S. V. Macon Co. Gt, October, 1878. 
It is there said, arguendo: "Our attention 
has been directed to the general railroad 
law in force when the Missouri and Missis- 
sippi Railroad Company was incorporated, 
and when the bonds in question were issued, 
iind it is insisted that ample power is to be 
fotmd there for the levy of the required 
tax. The power of taxation there granted 
IS, as we think, clearly confined to subscrip- 
tions authorized by that act, which require 
the assent of two-thirds of the ^qualified vot- 
-ers of the county." 

The above observations of Norton, J., and 
•of Waite, G. X, were made in a case where 
the special charter conferring the power to 
the county to subscribe contained an express 
provision as to the amount of special tax 
which might be levied to pay the bonds. 
■Such a case is distinguishable from one 
where there is no such provision in the spe- 
•cial charter as to taxes, and hence the ob- 
•servations of both of these learned judges 
-should be limited to the special cases re- 
spectively before them. It is not necessary 
In this case for us to enter into the discus- 
sion. Our impression is, in view of the 
«ilence of the special charters (especially 
those granted prior to the general railroad 
law of 1853) on the subject of taxes, that the 
county courts were not prohibited from us- 
ing the proceeds of the ordinary taxation to 
pay interest on debts Incurred to aid rail- 
roads if the county court should find it nec- 
essary to do so, and if there was any avail- 
able surplus on hand which could be used for 
•such a purpose. The county court might, it 
would seem, "protect the credit of the coun- 
ty" in this way if they saw fit to do so. In- 
terest due by a county would be a legitimate 
^nd^ current expense of the county. If this 



is not. so, then it results that the bonds au- 
thorized to be issued cannot be paid except 
by the levy of a special tax for that purpose; 
and. authority to levy such a tax would be 
implied or deduced from the express power 
to protect the credit of the county. If Judge 
Norton is right, that railroad bonds, or in- 
terest thereon, cannot be paid out of the ordi- 
nary revenue of the county, then it results 
inevitably (imless a county has some special 
fund on hand) that such bonds, or the inter- 
est thereon, cannot be paid at all, unless 
there is power to levy a tax for that puipose. 
It would seem to us that on this point the 
view of the supreme court of the United 
States, that interest on railroad bonds may, 
in proper cases, be paid out of the ordinary 
fund of the county, is correct. "We have no 
doubt that Judge Norton is right in asserting 
that there is ample provision for the levy of 
a special tax to pay railroad bonds. The 
observations of Chief Justice Waite, supra, 
above quoted, pertain to a particular class 
of bonds, and must be limited accordingly. 

Inasmuch as the provisions of the general 
railroad law in respect of subscriptions and 
taxes are declared to apply not only to all 
^railroad corporations then existing, but to 
such, also, as may be thereafter chartered; 
and inasmuch as the special charter of the 
St. Louis and Keokuk Railroad Company of 
February 16th, 1857, under which the bonds 
were issued by Lincoln county, contains the 
power to subscribe for its stock and to issue 
bonds, and also the power to protect the 
credit of the county; and inasmuch as there 
is nothing in this special charter or else- 
where inconsistent with the provisions of 
the general railroad law in respect of levy- 
ing special taxes to pay for railroad sub- 
scriptions and bonds-H3ur judgment is, those 
provisions have the same force and effiect as 
if they had been contained in the charter of 
the company. 

The correctness of this conclusion is placed 
beyond doubt by the practical construction 
of the legislation by the county courts, by 
the profession, and by this court. Down to 
this time special taxes have been levied by 
counties throughout the state to pay interest 
on railroad indebtedness, and the right to do 
this has never before been questioned, so far 
as the reported decisions show. The federal 
courts in this state, during the past six years, 
have issued many writs of mandamus, com- 
manding the levy 'Of special taxes of this 
character. Every objection which the zeal 
and the learned ingenuity of counsel repre- 
senting communities burdened by oppressive 
debts could present against such writs has 
been presented, but never imtil now has this 
objection been urged. If particular words 
are alone regarded, and if the scope and pur- 
pose of the legislation are overlooked, this 
objection may find some support, but, after 
all, it has no real and solid basis. 

By the laws in force when the bonds in 
question were issued, the taxes for their pay- 
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ment were to be levied by the county court, 
and the duty to levy the tax might, it was 
declared by statute, be enforced by manda- 
mus. Rev. St. 1855, p. 429, § 35; Rev; St. 
1865; 1 Wag. St. p. 306, § 20; Laws 1853, p. 
137, § 34. The duty was a ministerial one, 
directly devolved by law upon the county 
court, and no limitations upon its exercise 
were prescribed. The county court not only 
had the power, but it ^as Its duty, to levy 
the tax whenever it was necessary to protect 
the credit of the county by meeting its obli- 
gations. 

Such remained the law until the act of 
March 8, 1879. It may be made a question 
whether that act was intended to apply to 
cases where a court of competent jurisdic- 
tion, state or federal, had issued a writ of 
mandamus commanding the levy of a tax 
to pay a judgment. If it was not intended 
to apply to such cases, it presents no ob- 
stacle to the justices of the county court in 
rendering obedience to the command of shch 
a writ. If it was intended to apply to cases 
where such a writ of mandamus has issued 
from a court of competent jurisdiction, is it 
invalid as to bonds previously issued because 
it impairs the obligation of the contract by 
substantially lessening the value and ef- 
ficiency of the remedy in foi'ce when the debt 
was created? 

It is clear that it falls within the prohibi- 
tion of the constitution of the United States. 
When the bonds were issued, the power of 
the county court was absolute and uncondi- 
tional, and the duty simply ministerial, and 
capable of direct enforcement by a writ 
of mandamus to the justices of the county 
court. By the recent act the power is taken 
away from the county court, and it can 
only act upon the order of the circilit court 
or judge commanding it to levy such a tax. 
The recent act has undertaken to convert the 
duty of levying such taxes from a ministe- 
rial into a judicial duty. The creditor has 
no longer a direct, plain, and adequate rem- 
edy against the county court. If that act is 
valid as to the antecedent obligations, and 
applies to the judgments in this court, let 
us see its effect on the rights of the judg- 
ment creditor of a county. We must, in- 
stead of issuing, as we did previously, a 
mandamus to the county court directly, com- 
manding it to levy a tax to pay the judg- 
ment, now issue a writ, commanding the 
county court to enter an order, if it is satis- 
fied that there exists a necessity for the levy 
of the tax. to request the county attorney to 
present a petition to the state circuit court 
or judge for authority to levy the same. Sup- 
pose that such a writ is permissible, and 
is complied with by the county court, and 
then suppose the prosecuting attorney, or 
circuit court, or judge, does not act. The 
judgment creditor of this court would then 
be without further remedy, unless the court 
should issue a writ of mandamus to the 
state circuit court or judge, commanding 



action in the premises. The duty devolved 
by the enactment in question on the state- 
court or judge is manifestly judicial. How 
could this court command the state court or 
judge to issue the order to the county court 
to levy the tax, since by the act that court,, 
or the judge thereof, is to decide both upon- 
the necessity for such a tax and "that the 
levy thereof is not in conflict with the con- 
stitution and laws of this state?" Suppose- 
the state judge or court refuses to make the 
order, what is the judgment creditor in this 
court to do? We asked this question of one- 
of the learned counsel for the respondents. 
He admitted that this court could not pun- 
ish the state judge for disobedience, and that 
the only remedy of the relator was an ap- 
peal, under section 6 of the act, to the su- 
preme court of the state. But suppose that 
court does not act, what, then, can the re- 
lator do? The learned counsel frankly an- 
swered, "Nothing; that such a case was; 
not supposable." It is too plain for argu- 
ment that legislation which compels this, 
court to execute its judgments through the- 
ageney and by the assistance of the judicial 
courts of the state is not only impracticable, 
but, as respects bonds previously issued, is- 
uncoi;stitutional. 

Unless the federal courts can execute their 
own judgments without the intervention, or 
even against the opposition, of the judicial 
courts of the state (if it were allowable even 
to suppose that such opposition would ever 
be offered), there would soon be none so poor 
as to do them reverence. Legislation which 
compels the relator to seek the fruits of his 
judgment in this court by a resort to the- 
judicial powel^ of the state courts must be- 
inoperative. As to the past it is inoperative^ 
because it impairs the obligation of the con- 
tract by substantially impairing the remedy 
in force when the contract is made. The- 
mutual independence, within their respec- 
tive spheres, of the state and national judi- 
cial tribunals, is a fundamental doctrine in 
our systems of jurisprudence. Neither tri- 
bunal is dependent on the other. Each ex- 
ecutes for itself and by itself its own judg- 
ments. The only control of the federal over 
the state courts is the appellate jiu-isdiction of 
the supreme court of the United States in the 
limited class of cases in which an alleged 
federal right has been denfed by the judg- 
ment of the highest court of the state. Each 
court is alike the court of the ireople of the- 
state. Neither is foreign to the other. Both 
are necessaiy parts of one complete, harmo- 
nious system. This court possesses no power 
Or jurisdiction not conferred upon it by the 
supreme law in the land, viz., the constitution 
and laws of the United States passed in pur- 
suance thereof. 

The fedei-al tribunals were created for wise 
and necessary purposes, and they cannot re- 
fuse to exercise the powers and jurisdiction, 
with w-hich they are clothed without a practi- 
cal denial of the rights of suitors— rights 
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which have then: origin and their guaranties 
in the constitution of the United States, and 
which are valueless unless they can be sus- 
tained and enforced by the judicial arm of 
the govern ment, whenever or wherever or by 
whomsoever denied. When rights protected 
by the constitution of the United States are 
invaded by the legislation of congress or the 
states, the delicate ' duty— but still a duty- 
rests upon the judicial tribunals, which they 
cannot avoid if they would, so to declare and 
adjudge. 

The present case is one which essentially 
depends upon, the scope, effect, and applica- 
tioij of the provision of the federal constitu- 
tion prohibiting the states from impairing the 
obligation of contracts. It is a serious matter 
in any case to pronounce a statute unconsti- 
tutional, but where the validity of a statute 
depends upon whether it conflicts with the 
constitution of the United States, it is pe- 
culiarly a question to be decided by the fed- 
eral tribunals, for any decision which may 
be made by the state courts in favor of the 
statute is subject to review and reversal by 
the supreme court of the United States. This 
consideration relieves us of much of the em- 
barrassment which we would otherwise feel 
in pronouncing the act of the legislature, if 
intended to apply to such a case as this, to be 
unconstitutional, and the remaining embar- 
rassment is greatly removed by the further 
consideration that if we are in error our judg- 
ment can be corrected by the supreme court 
of the United States. 

TTie result is that the act of llareh 8, 1879, 
if intended to apply to judgments in this 
com-t, is wholly inoperative and void, under 
the constitution of the United States, as re- 
spects county bonds issued prior to its enact- 
ment. 

Being of opinion that the relator is entitled 
to the levy of a special tax to pay his judg- 
ment, if there be no other funds of the county 
out of which it can be paid, the demurrer to 
the return to the alternative writ is sustained, 
and if the respondents have no further re- 
turn, to make, a peremptoi-y writ will be or- 
dered. Judgment accordingly. 
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UNITED STATES v. KALBENBAOH. 

[1 Craneh, C. C. 132.] i 

Circuit Court, District of Columbia. July 
Term, 1803. 

iNTOSICATIjrO LiQUOUS— LiCEN'SES. 

The corporation of Georgetown had no power, 
in 1803, to grant retailing licenses. 

Indictment for retailing spirituous liquors 
without license. The defendant justified un- 
der a license from the corporation of George- 
town. 

Mr. Morsell, for defendant, contended that 

1 [Reported by Hon. William Craneh, Chief 
Jodge,] 
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the corporation of Georgetown have either an 
exclusive or a concurrent right to license re- 
tailers and ordinary keepers, under the act 
of Maryland, of 1799, c. 85. § 2. 

Mr. Mason, contra. The general law was 
that the county courts should grant licenses- 
The corporation of Georgetown made several 
attempts, and at last, by the act of Novem-- 
ber, 1799, c. 85, obtained the power to grant 
licenses; but the power was given to the 
"Mayor's Court of the Corporation," which 
was abolished by the act of 27th February, 
1801, § 16, and that court was to collect one 
tax for the state of Maryland, and another, 
not exceeding five dollars, for the corporation. 
After the District was separated from the 
state of Maryland, the tax for that state 
became improper, and the act of 1799 could 
not be executed. The act of congress. May 
3d, 1802, §, 9 (2 Stat. 195), directs that all 
such licenses shall be granted by the circuit 
court of the District of Columbia, and the 
tax shall be applied to the benefit of the 
county of Washington; and thereby repealed 
so much of the act of ^Maryland, of 1799, as 
gave the power to the corporation of George- 
town. 

BY THE COURT, (nem, con.) The fine 
must not be imposed. The act of congress of 
3d May, 1802, cannot be carried into efEect 
so as to collect the taxes, but by the inter- 
vention of this court. By that act the power 
of licensing is exclusively vested in this court 



Case Ho. 15,505. 

UNITED STATES v. KANSAS PAC. 
RY. CO. 

[4 Dill. 367; 1 2 Cent. Law J. 801; 1 N. Y. 
Wkly. Dig. 444.] 

Circuit Court, D. Kansas. May Term, 1876.2 

Un'ion Pacifjc RA1I.UOAD— Right op Goveun- 
MEST TO Five Pek Gent of Net Earnings. 

1. Under the a''t of congress of July 1, 1862 
(12 Stat. 489), construing the charter of the 
Union Pacific Railroad Company and of the 
other companies therein named, the United 
States may recover of the companies receiving 
its bonds, until such bonds and interest are paid, 
five per cent of the net income earned after the 
completion of thie toads. 

2. Such recovery may be had in an action at 
law. 

Demurrer to petition. The defendant, for- 
merly the Leavenworth, Pawnee, and West- 
ern Railroad Company, was one of the roads 
aided by the act of congress of July 1, 1862, 
and the amendatory act of July 2, 1864 [13 
Stat. 356], relating to the Union Pacific Rail- 
road, and other companies therein named. 
Bonds of the government were delivered to 
the defendant as provided in said act, 
amounting in all, as alleged, to $6,303,000, 
payable in thirty years, with interest at six 
per cent, payable semi-annually. The de- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reversed in 99 U. S. 455.] 
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fendant's road is averred to have been com- 
pleted November 2, 1869, and that since then 
to tbe 31st day of October, 1874, the net earn- 
ings of tbe road have amounted to $6,176,- 
602.60, and that five per cent of said nee 
earnings, during said period, amount to $308,- 
830.13. The act of congress of July 1, 1862, 
provides as follows: "See, 6, The grants 
aforesaid are made upon condition that said 
company shall pay said bonds at maturity, 
* * * and all compensation for services 
rendered for the government shall be applied 
to the payment of said bonds and interest 
until the whole amount is fully paid. Said 
company may also pay the United States, 
whoUy or in part, in the same or other bonds, 
treasury notes, or other evidences of debt 
against the United States, to be allowed at 
par; and after said road is oompleted, until 
said bonds and interest are paid, at least five 
per cent of the net . earnings of said road 
shall also be annually applied to the pay- 
ment thereof." 

This is a suit at law to recover the said five 
per cent of the net earnings. The petition 
alleges the foregoing facts, and a demand 
and refusal to pay. A demurrer to the pe- 
tition was filed, under which the following 
points were made by the defendant, and ar- 
gued, and submitted to the court at the May 
term, 1876, before MILLER, Circuit Justice, 
viz.: (1) That the provision of the act of 
1862, set forth in the petition, does not im- 
pose any obligation on the company to pay 
money to the government, but is merely a di- 
rectory provision, regulating the management 
of the internal affairs of the company. (2) 
That if the provision in question does create 
an obligation binding the company to pay a 
proportion of its net earnings to the govern- 
ment, such right is of an equitable nature, en- 
forceable only by proceedings for account, 
and cannot be made the foundation of an ac- 
tion at common law. 

The cause was taken imder advisement, and 
at a subsequent day an order was directed to 
be entered overruling the demurrer, with 
leave to answer. - 

J. P- Usher and 0. E. Bretherton, for the de- 
murrer. 
George E. Peck, U, S. Dist. Atty. 

MILLER, Circuit Justice, in directing the 
entry of an order overruling the demurrer, 
in substance observed that he had never had 
any doubt that the demuiTer must be over- 
ruled, but he had held it up on suggestion 
of counsel that the argument of the case of 
Union Pac R. Co. v. U. S., on appeal from 
the court of claims, might involve proposi- 
tions affecting this case. 91 U. S. 72. That 
was a suit brought by the company against 
the United States, to recover the one-half of 
the freight earned by the company for carry- 
ing mails, etc., for the United States— the gov- 
ernment claiming that all such earnings 
should go to pay the interest on the govern- 



ment bonds. That ease was recently argued 
in the supreme court of the United States, and 
nothing was developed touching the right of 
the government to recover the five per cent of 
the net income, after the completion of the 
road, a right given in the original charter of 
July 1, 1862, and which in this respect has 
never been repealed or modified. Let the de- 
murrer be overruled. 
Judgment accordingly. 

[The ease was taken on a writ of error to 
the supreme court, where the judgment was re- 
versed, and the cause remanded for a new trial, 
Mr. Justice Strong dissenting. 99 U. S. 4o5.j 



Case Wo. 15,506. 

UNITED STATES v. KANSAS PAG. BY. 
CO. et al. 

[4 Cent. Law J. 174; i 23 Int. Rev. Rec. 90.] 

District Court, D. Kansas. Feb. Term, 1877. 

Claims agaisst Cnitbd States — Frauds. 

The word "person," as used in the provision 
of the Revised Statutes of the United States 
prescribing penalties for the presentation of 
fraudulent claims against the government, does 
not include corporations. 

On demurrer to plaintiff's petition. 

aiatt. H. Cai'penter, S. W. Johnson, and J. 
L. Pendery, for plaintiff. 

J. P. Usher, C. E. Bretherton, and 0. Mon- 
roe, for the railroad company. 

FOSTER, District Judge. This suit is 
brought on the relation of John S. Pendery, 
to recover from the Kansas Pacific Railway 
Co. and others a large sum of money— ?2,- 
287,280— as a statutory penalty or forfeiture 
for presenting to the treasury department of 
the United States for payment, and receiv- 
ing payment thereon, a lot of claims and 
vouches for transporting troops, munitions 
of war, and militaiy supplies over the rail- 
road of the defendant company, from the 
year 1868 to 1875, which claims and vouch- 
ers the plaintiff alleges were false, fraudu- 
lent, and excessive. 

The law under which this suit is brought 
being a penal statute, it should not be en- 
larged by implication, but should be strictly 
construed. [Tiffany v. Bank of Missouri] 18 
Wall. [So U. S.] 409; U. S. v. Clayton [Case 
No. 14,814]. Under the common law of Eng- 
land, corporations could be indicted for mis- 
feasance and nonfeasance, and the same prin- 
ciple has been recognized by many of the 
state courts in this country. It being settled, 
however, that there are no common-law of- 
fences cognizable by the United States courts, 
but only such as are declared so by act of con- 
gress, it may be questioned whether the fed- 
eral courts would follow the English rule on 
this subject. But that question is not im- 
portant in this case. 

1 [Reprinted from 4 Cent Law J. 174, by per- 
mission.] 
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The only point here is, whether or not cor- 
porations are included in the word persons, 
4ind as such liable to the penalty prescribed 
in section 3490 of the Revised Statutes, under 
which this suit is brought. " The tendency of 
modern decisions is to hold corporations lia- 
ble as to duties and responsibilities, the same 
^s individuals. 2 Dill. Mun. CJorp. § 746. But 
After a careful i*eading of the law under 
which this suit is brought, and the act of 
1863, from which it is taken, I cannot bring 
my mind to believe that congress intended to 
include corporations witbin the provisions of 
the act. The whole tenor of the law seems to 
preclude its applicability to corporations. 
Section 1 of the act of 1S63 (12 Stat. 696) pro- 
vides, if any person in the land or naval 
forces of the United States shall do any of 
the acts therein specified, being the same as 
prohibited 'by section 5438 of the Revised 
Statutes, he may be arrested and held to trial 
by court-martial, and, if found guilty, shall 
be punished by fine and imprisonment, etc. 
Sectioh 3 of said act provides that any per- 
son not in the militaiy or naval forces of 
the United States, * * « who sliall do or 
•commit any of the acts prohibited by any of 
the foregoing provisions of this act, shall for- 
feit and pay to the United States the sum of 
$2,000, and, in addition, double the amount of 
<3amages which the United States may have 
sustained by reason of the doing or commit- 
ting such act, together with the costs, etc., 
^ *=■ * and every such person shall, in addi- 
tion thereto, on conviction in any court of 
■competent jurisdiction, be punished by im- 
prisonment not less than one, nor more than 
five years, or by fine, etc. Now, section l^of 
this act is re-enacted in substance in section 
•543S of the Revised Statutes, omitting its re- 
striction to persons in the land oi* naval 
forces, and making it applicable to every per- 
son, whether in the land or naval forces or 
not, thus doing away with the distinction be- 
tween such persons as are in the United 
States service and those that are not, and 
providing a common punishment for both 
■classes. And section 3 of said act, which pro- 
vides for a penalty and forfeiture by civil 
proceedings, is re-enacted in section 3490 of 
the Revised Statutes, omitting the punish- 
ment clause, which is provided for in section 
5438. 

If possible, in eonstruing statutes, the leg- 
Sslative intent must be ascertained from the 
words of the act itself; and as the last act 
■does not seem to indicate an intention to en- 
large the scope of the act of 1863, but mere- 
ly to arrange its provisions under difEerent 
sections and titles, we may well look to the 
■original act for light on this subject. Did sec- 
tion 3 contemplate bringing corporations 
within its provisions? It would seem not It 
provides that every person, not in the mili- 
tary or naval forces, who shall commit the 
act, in addition to the penalty and forfeiture, 
may be imprisoned, etc.. Section 5438, Re- 
vised Statutes, has the same provisions. 



These statutes evidently refer to such a class 
as are capable of being employed in the land 
or naval forces, or in the militia. It is fur- 
ther pi:ovided, in section 5 of the first act, 
that, in a suit to recover this forfeiture and 
damages, such person may be arrested and 
held to bail. The same provision is contain- 
ed in section 3492 of the Revision. These va- 
rious provisions of the law indicate to my 
mind that, in using the word person in the act 
of 1863, and in the Revised Statutes, it was 
the intention to restrict it to individuals, and 
not to make it applicable to corporations. 

The demurrer to the petition will, there- 
fore, be sustained. 



Case No. 15,507. 

UNITED STATES v. KAUB. 

[23 Int. Rev. Rec. 211.] 

District Court, E. D. Alabama. June 7, 1877- 

CusToMS Ddties — Classification — Lottery 
Tickets. 

[1. Where decisions of the treasury depart- 
ment under a tariff act have been long in force, 
and congress reproduces, in heee verba, the lan- 
guage thus construed, in a later statute, the in- 
terpretation thereof will be much aided by ref- 
erence to such decisions.] 

[2. German lottery tickets printed in full 
abroad, so as to require no additions in writing, 
were dutiable, either under the designation "all 
printed matter," contained in Rev. St. § 2504, 
Schedule M, or, if not included in that descrip- 
tion, then as nonenumerated articles manufac- 
tured in whole or in part, under section 2516.] 

[This was a criminal information against 
Edward Kaub for importing dutiable articles 
without paying the duties thereon. The 
cause was heard on a demurrer to the in- 
formation.] 

W. H. Bliss, U. S. Atty. 
H. A. Clover, for defendant. 

TREAT, District Judge. Defendant im- 
ported through the mails large packets of 
Gern^n lottery tickets without complying 
with the requirements of the law as to pay- 
ment of duties, etc. The question is whether 
such articles are dutiable. A careful reading 
of the statute (Schedule M, p. 483) will show 
that they are not within the list of articles 
therein designated, viz.: Paper and manu- 
factures of paper. The various decisions of 
the treasury department as to the true con- 
struction of the statutes concerning dutiable 
articles are not conclusive on the courts; yet 
when such decisions have been long in force, 
and the language of prior statutes is reproduced 
in haee verba in later statutes, such treasury 
rulings lend aid in reaching a true interpre- 
tation of the latter acts of congress. 

For a long perjod of time the treasury de- 
partment had ruled that the true distinction 
between "printed matter" and "manufactures 
of paper" depended upon the use to be made 
of such printed matter, viz.: whether such 
matter consisted of labels, etc., ready for use 
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without being filled up by writing, or was to 
be issued as reading matter, or whether, on 
the other hand, such matter was partly print- 
ed for the purpose of being filled up by writ- 
ing. 

It is fair to Infer that congress reproduced 
the former statutes in the light of such prac- 
tical construction given +o them. Schedule 
M (page 477) makes dutiable "books, periodi- 
cals, pamphlets, blank-books, bound or un- 
bound, and all printed matter, engravings," 
etc. As these tickets were printed abroad in 
full, and require no addition thereto in writ- 
ing, they are dutiable. This view is strength- 
ened by an examination of the free list (sec- 
tion 2505, p. 491), as to books, etc., and crude 
material for making paper. If these articles 
did not fall within the description of printed 
matter, as stated, they might be included, 
perhaps, within section 2516 as articles man- 
ufactured in whole or part, not enumerated, 
and be dutiable "at 20 per cent, ad valorem. 
Section 2503 imposes duties at rates mention- 
ed in the next section, with exceptions enumer- 
ated, the latter paying only 90 per cent, of the 
enumerated' rates. Among those exceptions 
are "paper and manufactures of paper, . . . 
books and other printea matter, etc." Hence 
it is fairly opr-n for construction, whether 
these articles being printed matter are duti- 
able at 25 per cent, or 22^4 per cent, ad va- 
lorem. Section 30S2 in using the terpa "mer- 
chandise" includes therein dutiable articles 
imported, and imposed for its violation, fine or 
imprisonment or both, tke fine being not less 
than ?oO nor more than $5,000. The demur- 
rer is overruled. 
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Case 1^0. 15,508. 

UNITED STATES v. KAZINSKI et al. 

[2 Spr. 7; 1 8 Law Bep. 254.] 

District Court, D, Massachusetts. June, 1855. 

INDICTMEXT— JOIXDEK OP DEPEND ANTS— ViOLATIOK 

OP Neutraliiy Laws. 

1. Two or more persons charged withnCom- 
mitting an offence in its nature several, cannot 
be joiued id the same indictment. 

2. It is not a crime, under the neutrality law, 
to leave this country with intent to enlist in 
foreign military service. 

3. It is not a crime to transport persons out of 
the country with their own consent, who have 
:mi intention of so enlisting. 

4. To constitute a crime under the statute, 
such persons must he hired or retained to go 
n broad with the intent to be so enlisted. 

This was an indictment [against liouis 
Kazinski and others] for violation of the sec- 
ond section of what is commonly known as 
the neutrality act of 1818 (3 Stat. 447). The 
section reads as follows: "If any person 
shall, within the territory or jurisdiction of 
the United States, enlist or enter himself, or 
hire or retain another person to enlist or en- 
ter himself, or to go beyond the limits or ju- 

1 [Reported bj John Lathrop, Esq., and here 
reprinted by permission.] 



risdietion of the United States, with intent 
to be enlisted or entered in the service of any 
foreign prince, state, colony, district or peo- 
ple, as a soldier, marine or seaman, on board 
of any vessel of' war, letter of marque, or 
privateer, every person so offending shall be 
deemed guilty of a high misdemeanor, and. 
shall be fined not exceeding $1,000, and be 
imprisoned not exceeding three years." 

The first coimt of the indictment charged 
the defendants with having, "at said dis- 
trict, hired and retained one William New- 
man and one George Smith to enlist and 
enter himself, as a soldier, in the service- 
of a foreign prince, to wit: the queen of 
Great Britain and Ireland." The second; 
count charged the defendants with having, 
"at Tarpaulin Cove, enlisted and entered 
themselves, and that each of them did then 
and there enlist and enter himself to go- 
beyond the limits of the United States, to- 
wit: to Halifax, in the British province- 
of Nova Scotia, as a soldier, in the service- 
of a foreign prince, to wit: the queen of 
Great Britain and Ireland." The third count 
was the same, with the exception of the- 
"foreign prince, to wit: the emperor of 
France." The fourth count charges the de- 
fendants with having "entered and enlisted 
themselves, and each of them did then and. 
there enlist and enter himself to go beyond 
the limits of the United States, to wit: to 
Halifax, in the British province of "Nova 
Scotia, with intent of each of said persons, 
there to be enlisted and entered as a sol- 
dier in the service of a foreign prince," &c. 
The fifth count charged the defendants with 
having "then and there retained another per- 
son, to wit, Joseph C. Vigne and one Jacob 
Fisher, to go beyond the limits of the Unit- 
ed States, to wit, to Halifax, in the British 
province of Nova Scotia, with intent of the 
said defendants, that the said Joseph and. 
the said Fisher should be enlisted and en- 
tered as a soldier," &c. The sixth count 
charged the defendants with having "re- 
tained certain other pei-sons, to wit, Josepa 
C. Vigne and Edward Colavel, to go beyond 
the limits of the said United States, to wit» 
to Halifax, with intent of him, the said 
Joseph, and of him, the said Edward, to be 
there enlisted and entered as a soldier in the- 
service of a foreign prince," &c. The sev- 
enth c^unt charged the defendants with 
having "hired and retained certain other per- 
sons then and there, whose names are un- 
known, to go beyond the limits of the said 
United States, to Halifax, with intent of 
them, such other persons, whose names are 
to the jury unknown, to be enlisted and en- 
tered in the seiwice of a foreign prince," &e^ 

A motion to, quash was made by counsel 
for defendants, on the grounds: 1st. That 
the second, third and fourth counts charged 
several distinct and separate offences, which, 
from their nature, the defendants could be 
guilty of only severally; that is, each of th& 
defendants committed a crime in enlisting; 
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himself; and there was bo possibility in the 
nature of things that any other one of the 
four defendants should he guilty of the 
crime of the first one's enlisting or entering 
himself, and so on. And these counts were 
bad both for misjoinder of the defendants 
and offences. 2d. Tliat neither of them al- 
leged any offence within the statute, neither 
of said counts charging defendants with 
having enlisted himself as a soldier; but 
the second and third charging them with en- 
listiug to go beyond the limits of the United 
States as a- soldier; and the fourth, that 
they had entered and enlisted to go beyond 
the limits of the United States, with intent 
there to be entered and enlisted. It was 
also objected to all the cotmts in said indict- 
ment, that they charged no crime, as the 
purpose of this section of the statute was to 
prevent only marine expeditions and enlist- 
ment for marine service; that the word "sol- 
dier" was limited by the following words: 
"On board a vessel of war, letter of marque 
or privateer." The three following sections 
of the same act are evidently limited to na- 
val enlistments, and the sixth was the first 
section that related to land expeditions, anf^ 
under that only could an offence of this land 
at all be the subject of an indictment. 

The district attorney said he was required 
by the "fee bill" to join all offences and all 
offenders in the same indictment; that he 
had no discretion; where he could join, he 
must join both offences and offenders. It 
was contended by counsel for defendants 
that this was merely directory, and the 
rights of these several defendants could not 
be disposed of so summarily; that the fee 
bill, in the first place, did not require the 
several offences- to be in one count in the 
same indictment; that all the direction to 
join could mean was offendes and offenders 
that might properly be joined by the rules 
of pleading, 

B. F. Hallett, U..S. Dist. Atty. 
John A. Andrew and William L, Burt, for 
. defendants. 

SPRAGUE, District Judge, held that the 
word "soldier," used in this section, was 
sufficient to extend it to eases of this nature. 
Ordinarily the words of limitation following 
■would qualify all the words preceding; but 
here "soldier" must be taken in its ordinary 
sense, as one enlisted to serve on land in a 
land army. That the fee bill was obligatory 
on the court, and- all offences and offenders 
that might, under the rules of pleading, have 
been joined formerly, must be joined now. 
The only question was, whether the offences 
set forth in the second, third and fourth 
counts might, by the rules of pleading, be 
joined? These were offences in which but 
one could have participated. No one could 
be guilty of the offence of another person's 
enlisting himself, which was the offence in 
these counts charged. Each of these counts 
charged four persons jointly with an of- 
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fence which by law is several only, and can 
under no circumstances be joint. These: 
counts must be stricken out. 

The district attorney then entered a nolle* 
prosequi as to these counts. The case of the- 
government was then offered to the jury» 
The district attorney said that the defend- 
ants were charged with having hired or re- 
tained certain parties to go beyond the lim- 
its of the United States to be enlisted; that 
he should not hold himself to prove any par- 
ticular case or act of such hiring or retain- 
ing, but give such evidence to the jury as. 
would justify them in inferring such hiring- 
or retaining. As to the word "retain" in <the- 
statute, he contended that any holding by 
consent or by deception, or by force, was- 
sufficient to bring the defendants within this 
statute. As to the "intent" spoken of in the 
statute, it would be sufficient to show such 
intent on the part of .the persons here ar- 
raigned, without showing the intent of the- 
parties hired or retained by them. The evi- 
dence would show that some eighteen or 
twenty men were by various means invei- 
gled on board' a British brig, the Buffalo, at 
New York, under the representation that 
they were to be employed as laborers and. 
mechanics at their various trades. Some 
■were told that they were to work on a rail- ■ 
road at Halifax; others, that they were ta 
work on farms. That by these representa- 
tions they were induced to go on board thfr^ 
Buffalo, in order to take them to Halifax, to. 
enlist for the Crimea;, that the whole thing- 
was no better than kidnapping. One of these- 
men was to go to Hartford to work at his- 
trade as a saddler, and did not know the ves- 
sel was not bound there till two days out. 
Some of them doubtless understood they 
were to go to Halifax, and could enlist if 
they wished. They were all taken on board, 
the Buffalo, and after being two days out 
she was obliged to put in at Tarpaulin Cove- 
for water, where they were found and ar- 
rested by the revenue cutter James Camp- 
bell, and brought to this city. 

The witnesses for the government were^ 
then called, and evidence -was put in at great 
length, tending to show that various third 
parties on board the Buffalo were induced to> 
take passage in her and leave the limits and' 
jurisdiction of the United States through the 
deception of some one, whether of these de- 
fendants it did not appear; but no connec- 
tion was attempted to be made out between 
these defendants themselves and the parties 
on board, previous to their departure from 
New York, and no agency of these defend- 
ants was shown in such deception. After- 
this testimony was in, the^ prosecuting at- 
torney said he should at that point ask an 
intimation from the court as to the necessi- 
ty of proving the "intent" of the persons 
hired and retained on board the Buffalo. He 
said, if it was necessary to prove the intent 
of the passengers who were alleged to have- 
been hired and retained to be enlisted, it. 
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would tie necessary to show it by the testi- 
jnony of other persons, for their confession 
would render the parties themselves, who 
were hired, liable to the penalties of this 
-same act, and they could not be called to 
<'riminate themselves. 

The counsel for the defence contended that 
it was necessary to prove "intent" of the 
persons alleged to have been retained to be 
enlisted, but the attorney's construction of 
the statute was wrong. It was no crime to 
be hired, no offence against this statute, and 
the parties 'themselves who were hired were 
ithe proper persons to testify as to their "in- 
tent," and this was the only testimony that 
could be admitted to prove it. The declara- 
tions to third persons of the persons hii-ed 
would not be admissible. 

SPRAGUE, District Judge, held that third 
jpersons would not criminate themselves by 
testifying that they were leaving the coun- 
try with the "intent" to enlist in a foreign 
service; that for the present the prosecuting 
;attorney could proceed on the supposition 
that it was necessary to prove such "intent" 
on the part of those retained. As to the 
question of the admission of the declarations 
.of these third parties, it would be decided 
when they were offered. The district attor- 
. ney then offered testimony to prove that cer- 
tain passengers on the Buffalo had admitted 
that they intended to enlist when they got 
to Halifax, and said they were willing to en- 
ter the British army; that afterwards they 
denied the fact, and would, if placed on the 
.stand, now deny it. It therefore became nec- 
essary to prove it by their declarations. He 
said he wished to introduce such testimony 
under the sixth and seventh counts, and un- 
•der the allegation of "persons unknown." 
fie should offer it in regard to all the seven- 
teen on board the Buffalo as steerage pas- 
sengers. He proposed to connect these de- 
fendants with the acts and declaration he of- 
fered to prove, but they were offered prima- 
rily as proof of intent of the persons hired. 
He said he could not prove that each knew 
the others' "intent," but he proposed to 
prove that each had the "intent" independ- 
-ently. 

It was argued for the defence that this tes- 
timony was admissible, if at all, only as to 
Tigne and Colavel; and, as to them, only un- 
'der the sixth county where their intent was 
silleged. Now it was claimed to be admissi- 
ble as to all the other passengers on the 
Buffalo, under the name of "persons un- 
known." Certainly every person on the Buf- 
falo was known. Nothing in regard to their 
sayings and doings could be admitted under 
that count; and the moment the testimony 
was offered in regard to such passengers, as 
•persons unknown, it would appear they were 
"known, and the proof would vary from the 
allegation. Take, for instance, the name of 
Fisher, in the fifth count. Could any of his 
admissions be put in under the seventh 
■count? And yet the prosecuting attorney 
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says the "persons, unknown" are the whole 
seventeen. Then as to the persons named 
in the sixth count, their "intent" could cer- 
tainly not be proved under the allegation in 
the seventh count, for they were evidently 
not persons unknown, and yet they were 
part of the seventeen. Then the two persons 
named in the sixth count are the only ones 
whose "intent" could be proved under the al- 
legation in the indictment, and that only un- 
der that count Otherwise there would be 
a variance between the allegations and 
proof. 

Now, as to the testimony by which it is 
proposed to prove this "intent" It is pro- 
posed to prove it hy admissions of third par- 
ties in regard to what had previously taken 
place; that is, as to the "intent" they had 
when they were hired or retained in jNew 
York. This was the only place where there 
was any hiring or retaining proposed to be 
proved, and the evidence, if admitted, would 
only go to prove the "intent" of an offence 
committed, if at all, out of this district, and 
to prove it by declarations made after tHe 
acts, of a previous "intent" Then it was 
admitted by the prosecuting attorney that 
the persons whose intent it was proposed to 
prove, would, if called, testify that they not 
only had made no such declarations, but 
they- had no such intent as the declarations 
would seem to implj'. Certainly these per- 
sons were the best witnesses to their intent 
They were here,— they were in the hands of 
the government There had been no evi- 
dence of any hiring by defendants while at 
Tarpaulin Cove; consequently, any evidence 
of the "intent" of these third parties there, 
would be irrelevant 

SPRAGUE, District Judge, held that for 
the purpose of showing the intent with 
which these persons were going to Halifax, 
on board the Buffalo, their declarations 
while on board and on their way might be 
given in evidence, but that this must be 
confined to declarations made of their inten- 
tions while within this district, and that no 
declarations made here of prior intentions 
at New York could be given in evidence, and 
that such evidence would not affect the de- 
fendants without proof of a hiring or retain- 
ing by them within this district The evi- 
dence offered related only to the persons 
named in the sixth count. Whether it was 
admissible under the seventh count need not 
here be decided. 

Evidence was then introduced of various 
conversations of the third parties on board 
the Buffalo, while lying at Tarpaulin Cove, 
showing a willingness of such persons to go 
to Halifax to enlist in the British army. De- 
fendants were not present at any of these 
conversations, and there was no evidence of 
their knowledge of them, or of the willing- 
ness of these third parties to go to enlist 

The case for the government was here 
closed. 
SPRAGUE, District Judge. The fifth count 
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is not sufficient. It does not allege the intent 
of the persons hired: this is necessary. This 
second section creates three distinct offences; 
the second and third are coupled together. 
They consist in hiring or retaining another 
person to enlist here, or to go without the 
limits of the United States with intent to be 
enlisted. To constitute the offence of enlist- 
ing here, it requires the consent of the party 
enlisting; and so also the hiring or retain- 
ing a person to go abroad with intent to be 
enlisted, requires assent and intent on the 
part of the person hired or retained. It is 
to he further observed, that the word "re- 
tain" follows the word "hire." We should 
not expect to find it used in a meaning op- 
posite to that of "hire," and opposite to its 
own usual signification. Suppose it to he 
used in the sense of detain, and apply it to 
the enlisting of men here.. It at once be- 
comes impossible. It must be used in a 
sense that will apply to hoth. The nearest 
term is probably "engage," and it is used 
like the word "retaining," when speaking of 
retaining counsel. It is an "engaging" of 
one party by the other, with the consent and 
understanding of both. The next question 
arising is, was.there any retaining within this 
district? The hiring and retaining here, and 
the intent with which they were so hired or 
retained, must be proved. These parties 
may have been deceived and betrayed in 
their supposed voyage to Halifax to obtain 
work. If the defendants induced them to go, 
they are not to be excused; but they are 
liable in some other form,— not in this, if at 
all. 

After reviewing and analyzing the evi- 
dence at length, the jury were instructed 
that there was not suflicient evidence to sup- 
port a verdict of guilty, and they returned 
a verdict accordingly, and two of the de- 
fendants were discharged. Two of them 
were held to answer to a similar indictment. 
In this the point was presented of agency in 
obtaining these enlistments. The district at- 
torney said he should offer evidence to prove 
that the defendants employed a man by the 
name of Kaufman to bring certain persons 
from New York to Boston, and that those 
persons, after they, came to Boston, went to 
Halifax and enlisted, and that Kaufman aid- 
ed and assisted them in so going to Halifax. 

SPRAGUE, District Judge, held that these 
facts, if proved, would not be sufficient. A 
distinct hiring or retaining by the defend- 
ants must be shown. It might be done 
through agents, but these agents must be 
shown to be agents for this purpose and act- 
ing under the defendants. There is nothing 
here to show these defendants were not the 
agents of the persons sent on here under 
Kaufman, They might have wished the de- 
fendants to procure them a passage, or the 
means of going out of the jurisdiction to 
enlist. If a captain of a vessel should know 
that all his passengers were going out of the 
United States for the purpose of enlisting, or 



were hired or retained to go, he would not 
be liable: he is as much the agent of the- 
person hired as the .one hiring,— and he* 
might have the knowledge and commit no 
offence. It would be no crime to obtain a 
ticket or hire a cab for the person who was- 
hired or retained to go beyond the limits of 
the United States to enlist. These parties- 
might all be countrymen^- and these defend- 
ants, possessing the most information, might 
aid "the others and go with them to obtain 
a passage. This was no crime. They were- 
but the agents of the persons they were ad- 
vising and assisting. All that was offered 
to be proved here was, that defendants sent 
one Kaufman from New, York with men to 
go to Halifax: no proof of the intent of the- 
persons sent on,— no proof of the intent of 
defendants in sending them. If the agent 
hired them to go to Halifax, under that state- 
of facts, as soldiers, he alone was liable- 
Kaufman might have made an agreement 
with these men to commit highway robbery,, 
if he had chosen, and in that he could not 
be the agent of defendants. These persons- 
may have employed these . defendants as 
their agent, from their superior knowledge, 
to assist them in getting to Halifax to enlist. 
In such a case they would properly be said 
to "retain" these defendants, not these de- 
fendants them. 

The jury were thereupon instructed that 
the evidence offered would not be' sufficient 
to support a verdict of guilty. The 5nry 
thereupon returned a verdict of not guilt;',, 
and defendants were discharged. 



Case No. 15,509. 

UNITED STATES v. KEEFE. 

. [3 Mason, 475.] i 

Circuit Court, D. Massachusetts. Oct. Term,. 
1824. 

Seamen— Endeavor to Make Revolt— Juhisiho- 

TION — INT>1CTMENT. 

1. An endeavour to commit a revolt is an of- 
fence within the 12th section of the act of 1790, 
c. 9 [1 Stai. 115], if committed in a foreign; 
port. The section does not confine the penalty 
to cases on the high seas. 

[Cited in Ex parte Byers, 32 Fed. 407.] 

2. If in an indictment for an endeavour to- 
commit a revolt, it is averred to be on the high 
seas, the allegation is not material to he proved ;. 
and if the offence is proved to have been com- 
mitted in a foreign port, it is suflicient. 

[Cited in U. S. v. Seagrist, Case No. 16,245.] 

Indictment [against Michael Keefe] for an. 
endeavour to commit a revolt on the high, 
seas on board of the brig Prudent, Ellis mas- 
ter. Upon the trial it appeared, that the- 
offence, if committed at all, was committed, 
on board the brig Prudent, while lying in a 
foreign port; and the question was made, 
whether under these circumstances the in- 
dictment could be maintained, 

1 [Reported by William P. Mason, Esq.] 
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Mr. Blake, for the United States, cited [U. 

S. V. Bevans] 3 Wheat. [16 U. S.] 387; [U. 

S. V. "Wiltberger] ^5 Wheat. [18 U. S.] 76, 

103; U. S. T. Smith [Case No. 16,337]; U. S. 

V. Hamilton [Id. 15,291], 

STORY, Circuit Justice. The present in- 
dictment is foimded on the 12th section of 
the crimes act of the 30th of April, 1790 
-(chapter 9). My opinion is, that it is not 
necessary to provo thai the offence was 
■committed on the high seas in order to bring 
the case within the reach of that section. 
It is true, that in the first part of that sec- 
tion certain offences are enumerated, having 
reference to the high seas. But the clause, 
on which the pr^esent indictment is founded, 
is a .separate and substantial clause, arid 
contains no reference whatsoever to any 
place, where the offence may be committed. 
The words are, "or if any seaman shall 
■confine the master of any ship or other ves- 
sel, or endeavour to malce a revolt in such 
ship," he shall be liable to the punishment 
prescribed by the act Now both of these 
offences may be committed as well in port 
as at sea; and the mischiefs may be the 
same in either place. The words of the 
statute therefore being general and without 
any limitation, and the competency of con- 
gress to punish such offences as well in port 
as at sea, not being in doubt, I can perceive 
no reason for interposing a limitation, 
where the act has fixed none. 

It is true, that the Indictment lays the of- 
lence to have been committed on the high 
seas; but unless the jurisdiction is limited 
to the high seas, that allegation is in this 
case immaterial. K indeed the offence had 
been committed in a domestic port, it might 
have been material, with reference to the 
Jurisdiction, to have averred the place 
where it was committed; for the offence 
would then have been triable in the district, 
wherein it was committed. But whether 
the offence be committed on the high seas 
or in a foreign port the jurisdiction equally 
attaches to this court. The act of congress 
has provided, "that the trial of crimes com- 
mitted on the high seas, or in any place out 
of the jurisdiction of any particular state 
(meaning any of the United States), shall be 
in the district where the offender is ap- 
prehended, or into which he may first be 
brought." Act 1790, c. 9, § 8. It is no more 
necessary to prove, that this offence was 
committed on the high seas, than in a case 
of theft, it could be necessary at common 
law to prove it was committed in the very 
township in which it is laid in the indict- 
ment. 1 Chit. Cv. Law, 200. See, also. 
Rex V. Athos, 8 Mod. 137, 141. It is suffi- 
cient, if proved to be done any where with- 
in the county (where alone It Is triable), for 
then It Is within the general jurisdiction of 
the court, which is all the law requires. 

The question, as to the consti-uction of this 
section of the statute, has already been de-' 



cided by this court, in U. S. v. Hamilton 
[Case No. 15,^1]. And the other point, as 
to the proof under the indictment, has been 
decided in the same way by the circuit 
court of the United States in Pennsylvania, 
— U. S. V. Smith, Whart. Dig. [Id. 16,345]» 



Case No. 16,510. 

UNITED STATES v. KEEN. 

[1 McLean, 429.] i 

Circuit Court, D. Indiana. May Term, 1839. 

Federal, Coukts — Power "to Grant New Trials 
— Indictment— Variance — Evidence — Pkoof of 
Bank Kotes — Amendment op Verdict — Judi- 
oiAi. Notice. 

1. The courts of the United States have power 
to grant new trials in criminal cases as well 
in those cases that are capital as in others. 

[Cited in U. S. v. Conner, Case No. 14,847; 
Sparf V. a S., 15 Sup. Ct. 321.] 

[Cited in brief in BeU v. State, 48 Ala. 684. 
Cited in Bohanan v. State, 18. Neb. 77, 24 
N. W. 399; Joy v. State, 14 Ind. 153; Peo- 
ple V Oignarale, 110 N. Y. 31, 17 N. E. 
135; People v. -Dowling, 84 N. Y. 483; 
People V. Schmidt, 64 Cal. 262, 30 Pac. 
815.] 

2. There is no constitutional inhibition to the 
exercise of this power. 

a. An instrument may be set out in an indict- 
ment according to its legal effect. 

4. But if words are used as descriptive of the 
instrument, though they might have been omit- 
ted, yet being stated, must be proved. 

[Cited in brief in Com. v. Dale (Mass.) 11 N. 
12. 536; Com. v. Perry, Id. 538.] 

5. A draft signed Jos. Johnson not admissible 
under a count stating it to be signed Joseph 
.tiilinsou, president. 

6. Bank notes alleged to be inclosed in a let- 
ter stolen from the mail, need not be proved by 
a person who has seen the president and cashier 
write. 

7. Any one who deals in such notes, as cash- 
iers of banlis, &c. may prove their genuineness. 

8. The proof of a checli drawn on the Banlc of 
the United States and circulated as money, 
comes under the same rule. 

9. Where the jury have omitted to find on one 
of the counts, the court may permit such count 
to be discontinued. 

[Cited in U. S. v. Peterson, Case No. 16,037; 

U. S. V. O'Pallon, Id. 15,911.] 
[Cited in Sargt^nt v. State, 11 Ohio, 474; 

State V. Phinney, 42 Me. 387.] 

10. In such a oase the verdict cannot be 
amended, as in a "ase of special verdict, so as 
to enter not guilty on such count. 

[Cited in Wilson v. State, 20 Ohio, 30.] 

11. The court judicially know that the offence 
cliarged in the different counts, is the same, 
varied so as ro meet the proof. 

12. And a conviction on any one of the counts, 
\vill be a bar to any future prosecution for the 
same offence. 

[Cited in Es parte Bradley, 48 Ind. 553; 
Weinzorpflin v. State, 7 Blackf. 192.] 

' - ■ ■ I.I , 

1 [Reported by Hon. John McLean, Circuit 
3 ustice.] 
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13. In such a case the number of counts, the 
offence being th^ same, does not increase or 
lessen the punishment. 

LThis was an indictment against William G. 
Keen upon the charge of robbing the mail. 
On motion fdr a new trial.] 

Stevens & Eggieston, for the United States. 
Gushing, Dumont & Switser, for defend- 
ant. 

OPINION OF THE COURT. At the last 
term of this court, the defendant having been 
previously indicted for sted-ling a letter, which 
<:ontained a bank note and a draft, from the 
mail, he being post master, was tried and 
found guilty by the jury, of the second, third, 
fourth and fifth counts in the indictment, but 
there was no finding on the first count. [Case 
^;nreported.] And a motion having been made 
for a new trial and to set aside the verdict, 
for irregularity, at the last term, it was con- 
tinued for argument to the present term. 

The first count in the indictment charges 
the defendant with stealing from the mail a 
-certain letter which "contained two certain 
bank notes of great value, to wit: of the 
ralue of twenty-five dollars; ene of which 
■said bank notes was on the Bank of the Unit- 
ed States for the sum of twenty dollars, pay- 
sible at the office of discount and deposit in 
■Charleston, bearing date the second day of 
Is'ovember, eighteen hundred and thirty-four, 
-signed by Joseph Johnson, president, and 
■numbered in figures 1689. payable to A. G. 
Hose or order, and marked with the letter B; 
and the other said bank note was on the 
Liimiberman's Bank of Pennsylvania, at War- 
ren, for the sum of five dollars, &;c." The 
second count charges that the letter contain- 
ed "one certain banic note of great value, to 
wit, of the value of five dollars, which said 
l)ank note was on the liumberman's Bank of 
Pennsylvania, at Warren, for the sum of five 
dollars, &c" "and that the letter also con- 
tained a draft drawn by .Joseph Johnson on 
the cashier of the Bank of the United States, 
of great value, to wit, of the value of twenty 
dollars, &c." The third count alleged the let- 
ter contained the five dollar note as above de- 
■seribed; and also a draft on the Bank of the 
United States for the payment of money, to 
wit, "for the sum of twenty dollars, &c." In 
the fourth count the letter is stated to have 
contained the above described note of five 
dollars; and also a draft drawn by Joseph 
Johnson on the cashier of the Bank of the 
United States of great value, to wit, "of the 
value of twenty dollars, &c." And in the 
fifth count the letter is alleged to have con- 
tained the above five dollar note and also a 
draft on the Bant of the United States for. 
the payment of money, to wit, "for the 
amount of twenty dollars, &c." The draft 
given in evidence was signed by Jos, Johnson, 
president, &c, and drawn on the cashier of 
the Bank of the United States for twenty dol- 
lars. 



The counsel for the defendant rest their mo- 
tion for a new trial principally on two 
grounds: (1) The variance between the draft 
described in the indictment, and that which 
was given in evidence. (2) That the draft 
was not proved to be genuine. And they in- 
sist that the verdict must be set aside, as it 
finds the defendant guilty of four of the five 
counts in the indictment, omitting the first 
count, as to which there is no verdict. Tliis 
case has been elaborately and ably argued, 
and its importance claims the deliberate con- 
sideration of the court. 

Before the grounds taken by the -defend- 
ant's counsel are examined, it may not be im- 
proper to notice an objection made by the 
distx'ict attorney, as to the power of the court 
to grant a new trial in this case. This ob- 
jection is founded on the fifth article of 
amendments to the constitution of the Unit- 
ed States, which declares that "no person 
shall be subject', for the same offence, 'to be 
twice put in jeopardy of life or limb." It 
may be remarked that the offence charged in 
the indictment, though infamous and severely 
punishable, does not Bubject the defendant 
to the loss of life or limb. But it is con- 
tended that if this clause in the constitution 
inhibits the exercise of the power by the 
court to grant a new trial in a capital case, 
the same rule should apply in cases of less 
criminality. That if a new trial in a case 
punishable with- death, put the defendant in 
jeopardy a second time within the meaning 
"of the constitution, it may well be doubted 
whether the court should grant a new trial 
in misdemeanors or felonies which are not 
punished capitally. The authority referred 
to in the case of U. S. v. Gibert [Case No. 15,- 
204] is entitled to very great respect. The 
very learned and eminent judge who pre- 
sided on that occasion, gave an elaborate and 
able opinion, that the above article prohibited 
the court from granting a new trial in a capi- 
tal case. The principle involved in that de- 
cision is of great importance, and if it were 
likely to be brought before the supreme court, 
we should decline giving any intimation of 
an opinion on the subject. But as the ques- 
tion has been argued, although it is not nec- 
essary to the decision of the motion before 
us, we will concisely state ouv views in re- 
gard to it. In England it seems to be set- 
tled that in case of felony or treason, no new 
trial can be granted; but if the conviction 
appear to the judge to be improper, he may 
respite the execution, to enable the defend- 
ant to apply for a pardon. 1 Chit. Cr. Law, 
532; 6 Term R. 625, 638; 13 East, 416, note e; 
4 Bl. Comm, 375, 376. But in all cases of 
misdemeanor after a conviction, new trials 
may be granted. In 4 Bl. Comm. 335, it is 
laid down as a "universal maxim of the com- 
mon law of England, that no man is to be 
brought in jeopardy of his life more than 
once for the same ofCence." The author is 
treating of the plea of autre fois acquit, or 
a former acquittal; and the same principle 
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applies on the plea of autre fois convict, or 
a former conviction. And there can be no 
doubt that these pleas, as stated in 2 Hawk. 
P. 0. c. 35, § 1, are founded on the maxim, 
that no man can he tiied twice for the same 
offence. Some contrariety of opinion seems 
to have been entertained, whether the verdict 
of the jury without the judgment of the court 
would sustain these pleas. Mr. Chitty, in 
Chit. Cr. Law, 372, says: "As to the suffi- 
ciency of the discharge which may be thus 
pleaded, it must be a le^ral acquittal by judjr- 
ment upon trial, either by verdict of a petty 
jury or by battle." "If the special verdict 
be found by the petit jury and judgment 
be given by the court,- 'that he go thereof 
without day,' this will amount to a sufficient 
acquittal." And Mr. Justice Washington, in 
the case of U. S. v. Haskell [Case No. 15,- 
321], considered the judgment of the court 
necessary to a conviction. The same rule 
is laid down in 2 Hale, P. C. 243, 246, and in 
Burn, J. P. "Indictment," 11. 

It would seem to be clear, if the judgment 
of the court be necessary to an acquittal, it 
must be equally neeessai*y in a conviction. 
Mr. Justice BlackStoue, in his Commentaries 
(volume 4, p. 336), says: "The plea of autre 
fois convict, or a former conviction of the 
same identical crime, though no judgment 
was ever given, or perhaps ever will be, is 
a good plea in bar to an indictment. And 
that the verdict of acquittal without judg- 
ment of the court, is also a bar." But this 
general remark must be subject to some qual- 
ification. If the court have not jurisdiction 
or the indictment be defective, the defendant 
though acquitted or found guilty by the jury, 
may be again tried for the same offence. 
That the maxim of the common law which 
secures an individual against being placed 
in jeopardy a second time for the same of- 
fence, is the foundation of these pleas, is 
readily admitted; but it is not equally obvi- 
ous that in eases of felony, new trials have 
been refused, in England, on the same ground. 
The maxim was so strongly recommended by 
the principles of justice that no intelligent 
people could resist it. It was favorable to 
life and liberty, and was adopted as a pro- 
tection to the subject. But if it operated to 
prevent new trials in capital eases from be- 
ing granted, it is singular that in some case 
it has not been adverted to as having this 
effect. The note of East, in his volume 13, 
p. 416, states: "In capital cases at the as- 
sizes, if a conviction take place on insuffi- 
cient evidence, the common course is to ap- 
ply to the crown for a pardon &c.; but I am 
not aware of a new trial being granted in 
any instance in a capital ease: and upon the 
debate of all the judges in Tinckler's Case 
[1 East, P. C. 354], in 1781, it seemed to be 
considered that it could not be." And there 
are numerous authorities which show that 
an inferior jurisdiction cannot grant a new 
trial on the merits, but only for an irregu- 
larity. 
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Now the rule not to grant new trials in 
capital eases may have been recommended 
by a policy to invoke the royal clemency, 
rather than to give a second trial, where the 
evidence did not warrant the conviction. 
This would seem to be a more reasonable 
supposition, in the absence of facts, than that 
the rule, which operates against the life of 
the subject, should be founded on a maxim 
intended for his protection. The constitu- 
tion has adopted substantially this maxim of 
the common law. And it is argued that, with 
the maxim, its settled construction was also 
adopted. If this were admitted, it would still 
be necessary to show that the maxim had 
been so construed as to prohibit a new trial 
in a capital case. A construction of the 
maxim drawn from inference, and which, at 
least, must be somewhat doubtful, can af- 
ford but little aid to a correct understanding 
of the constitution. 

It was formerly held in England that in a 
capital case the jury could hot be discharged; 
and if discharged the defendant could not be 
again tried. 3 Inst. 110; Fost. Crown Law, 
28. But this law has been relaxed, and it is 
now settled, both here and in England, that 
in case of absolute necessity, even in a capi- 
tal trial, a jury may be discharged and an- 
other empannelled to try the defendant. 1 
Chit. Or. Law, 629; 2 Leach, 620; 4 Taunt. 
309; 3 Camp. 207; 6 Serg. & R. 577; 18 
Johns. 187; [U. S. v. Perez] 9 Wheat [22 XJ. 
S.] 579. Where the court had no jurisdic- 
tion, the indictment was defectiv.e, or there 
was a mistrial, courts always exercised the 
power to discharge the jury, or set aside the 
verdict; and this was considered no bar to 
a second trial. But under no other circum- 
stances in capital eases, it is insisted, can 
a verdict of guilty be set aside and a new 
trial granted; as another trial would put the 
defendant in jeopardy a second time for the 
same offence. Except in the case of- U. S. 
V. Gibert [Case No. 15,204], this position is 
not sustained; and there are several deci- 
sions to the contrary. No case is cited where 
the verdict of guilty having been set aside, 
on motion of the defendant, it has been held 
to bar another trial. The position is not con- 
tested but fully admitted, that where the 
court have jurisdiction, the indictment be- 
ing good and a legal jury empannelled, the 
defendant has a right to claim a verdict; and 
if the jury be discharged unnecessarily, he 
must stand acquitted. But still this does 
not meet the question under consideration. 

The question is whether on motion of the 
defendant, the verdict of guilty may not be 
set aside and a new trial awarded. In 
1 Chit Cr- Law, 630, it is laid down that, in 
order to let the prisoner into a ground of 
defence which he could not otherwise have 
taken, by his consent the jury may be dis- 
charged, and that this does not bar another 
trial. Fost. Crown Law, 31. But, says Mr. 
Chitty, it does not seem without such con- 
sent, the prosecutor has any right to bring 



[26 Fed. Cas. page 689] 



(Case No. 15,510) U. S. v. KEEN 



the defendant twice into peril of his life. 
Fost. Crown Law, 31; 2 Strange, 984; Com. 
Dig. "Indictment," M. And in Hawk. P. O. 
bk. 2, e. 47, § 1, it is said "that it seems to 
have been anciently an uneontroverted rule, 
and hath been allowed, even by those of a 
contrary opinion, to have been the general 
tradition of the law, that a jury sworn and 
charged in a capital case cannot be dischar- 
ged, without the prisoner's consent, till they 
have given a verdict. And notwithstanding 
some authorities to the contrary in the reigu 
of Charles 11., this hath been holden for 
clear law since the revolution." And again 
in section 22, of the same chapter: "How- 
ever, it is settled, that the court cannot set 
aside a verdict which acquits a defendant of 
a prosecution properly criminal, as it seems 
they may a verdict that convicts him, for 
having been given contrary to evidence, and 
the directions of the judge." Coke, 14; 1 Keb. 
546; 2 Hale, P. C. 310; 4 Bl. Comm. 354. 
If the jury be discharged, without the con- 
sent of the prisoner, in a case where they 
can be legally discharged only with his con- 
sent, he cajmot again be put upon his trial. 
It is presumed this will not be (Controverted. 
And if it be admitted it shows that the as- 
sent of the prisoner to a proceeding designed 
for his benefit, takes from him the right, as 
it manifestly should do, of setting up such 
proceeding in bar of another trial. If he was 
in jeopardy, by the first verdict, by his con- 
sent that verdict is set aside and annulled; 
and for every legal objection the verdict and 
the proeeefdings which led to it, are as though 
they never had been. 

If there be a right in the court to grant a 
new trial in a capital case, it is insisted, the 
same power may set aside a verdict of ac- 
quittal and order a new trial. This does 
not, by any means follow. In the first place 
the new trial is granted, at the instance of 
the prisoner and for his benefit. ' It may be 
admitted that the new trial could only be 
granted with the assent of the prisoner. 
But a new trial after a verdict of acquittal, 
in a capital case, would be against the con- 
sent and the life of the prisoner. This 
would not only violate the humane policy of 
the law in criminal cases, but it would be 
against its settled principles. In the lan- 
guage of Hawkins, above cited, "it is settled 
that the court cannot set aside a verdict 
which acquits the defendant." In cases of 
misdemeanor, it is admitted that both in 
this country and in England new trials may 
be granted. And is there any instance since 
the days of Charles the Second where a ver- 
dict of acquittal has been set' asid§ and 
gi-anted on the merits. If this rule be so 
general, in this country, as to admit of no 
single exception, where is the danger of -ex- 
ercising the same power by the court in 
cases punished capitally. It surely does not 
follow that if the court may grant a new 
trial, in a capital ease, with the assent and 
26FED.OAS. — 44 



on motion of the prisoner, on a verdict of 
guilty, that they may do the same thing on 
a verdict of acquittal, and against the con- 
sent and remonstrance of the defendant. 
And yet, if I understand the argument, it 
amounts to this and nothing more. 

In the case of U. S. v. Fries [Case No. 
15,170], the court asserted the power to grant 
a new trial in a capital case. And this has 
been done generally in the state courts. 17 
Mass. 515; 1 Leigh, 598; 1 Blackf. 395. In 
Kentucky new trials* are often granted in 
capital cases. They are not reported, as 
such trials take place in the' circuit court, 
and the right in the court to set aside a ver- 
dict of guilt}', seems never to have been 
doubted. And indeed this may be said of 
Ohio. In the case of People v. Comstock, S 
Wend. 549, the court decided tbat where tlie 
jury had acquitted the defendant, there could 
be no new trial. This is in conformity with 
the decisions in England, and also in this 
country. And in their opinion the court refer 
to some of the decisions above cited, which 
show that a new trial cannot be granted in 
England, on a conviction for felony. In 5 
Cow. 39, the court decided that the court of 
oyer and terminer had power in a criminal 
case to grant a new trial. The question was, 
whether, it being an inferior court, it could 
give a new trial, except for some irregular- 
ity. And the cotirt refer to the rule in Eng- 
land, not to grant new trials in cases of fel- 
ony. They say: "The policy in respect to 
new trials in criminal cases which the Eng- 
lish courts have pursued has never been 
countenanced by our courts, and would never 
be tolerated by our people." From this the 
supreme court of New York seem to think 
the rule in England, as to new trials, is 
fotmded on policy. 

The provision in the constitution that "no 
person shall be subject, for the same offence, 
to be twice put in jeopardy of life or limb," 
was designed, as the language clearly im- 
ports, for the security of the citizen. It was 
intended to shield him against oppression 
and injustice. In the ease of People v. 
Goodwin, 18 Johns. 187, the court inclined 
to think that this provision was obligators' 
on the state com-ts. We think otherwise. 
It applies to the federal courts, and to the 
federal courts only. The federal constitu- 
tion organized a new government, distinct 
from the state governments; vesting the 
former with certain powers and imposing 
certain restrictions on the latter. From this 
it is clear that the general provisions in the 
federal constitution can apply only to the 
government of the Union. Where, in the 
constitution, restrictions are imposed on the 
states, or a principle is adopted which is in- 
tended to operate upon them,- the language 
is specific. 

On general principles, it would seem if the 
court in the exercise of their judgment, may 
set aside a verdict, where the indictment is 
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defective or a mis-trial is had, they may, on 
the same principle, set aside the verdict of 
guilty where the evidence is insufficient to 
convict. It is laid down in all the authori- 
ties, that if the court have not jurisdiction, 
the indictment be defective, or the jury have 
not been legally simimoned, the defendant, 
though tried, cannot be considered as hav- 
ing been in jeopardy; and why should he be 
considered as having been in jeopardy, where 
the verdict is set aside for the insufficiency 
of the evidence. 

The jury judge of the facts and apply to 
them the law as laid down by the court; and 
if they, in their verdict of guilty pervert the 
facts and misapply the law, why should not 
their verdict be set aside. This may be 
done, it is admitted, when the ofiEence is not 
punished capitally, but why -may it not be 
done in capital cases. One would suppose 
that the severity of the punishment, instead 
of abridging the rights of the prisoner should 
rather enlarge them. The court must sanc- 
tion the finding of the jury by passing sen- 
tence of death on the prisoner; and how can 
they do this when they conscientiously know 
that neither the facts nor the law wari-ant 
his conviction. In favor of life, presump- 
tions arise which seem to relax, and in fact 
do sometimes relax the rigor of the law. 
But in the construction of the constitution 
contended for, this maxim is reversed. The 
prisoner is found guilty by the jury, and, 
whether right or wrong he must stand con- 
victed. He claims, under the constitution, a 
fair and an impartial trial, and he shows 
gross prejudices against him by the jury, 
who have convicted him on testimony whol- 
ly insufficient; but he is answered that the 
constitution protects him from being put in 
jeopardy a second time for the same offence, 
and that a new trial would violate this pro- 
vision. In other words, the constitution 
guarantees to him the right of being himg, 
to protect him from the danger of a second 
trial. "Whatever may be said theoretically 
of this constitutional protection, practically, 
the subject of it can have no very strong 
reason to appreciate it. 

Conceiving as we do that the constitution 
interposes no objection to the exercise of the 
power of the court to grant a new trial in a 
capital case, the reason deduced from the 
i-ule asserted, must fall with the rule itself. 
And we will now examine the points on 
which the motion for a new trial is f ounded- 
And first as to the variance between the 
draft and the indictment. This is not an 
indictment for the forgery of this draft. 
The draft is rather an incident which en- 
hances the punishment, than the foundation 
of the prosecution. The felonious abstrac- 
tion of the letter is t'iie principal offence; 
though to sustain the indictment the draft 
must be proved as well as the letter. And 
the question here arises whether this draft 
was admissible under the indictment. In 
the third and fifth counts this instrument is 



described as a draft on the Bank of the 
United States for the payment of money, to 
wit, "for the sum of twenty dollars," Is this 
a sufficient description of the draft. We 
think it is, and if the draft given in evidence 
substantially answered thisv description, we 
think it was rightfully admitted to go to the 
jury. 

But it is objected that the draft was 
drawn on the cashier of the Bank of the 
United States, and not as alleged in these 
counts, on the Bank of the United States. 
The couit do not perceive the force of this 
objection. A corporation must act through 
its officers; it can act in no other manner. 
The cashier of a bank is its agent, and 
when a draft is drawn, on the cashier of a 
bank, in effect as well as in terms, it is 
drawn on the bank. In the third and fifth 
counts the draft is not set forth according 
to its tenor, but according to its effect; 
and we think it was clearly admissible in 
evidence, imder the above counts. And here 
the court might rest this part of the case. 
If the jury have applied the draft to the 
second and fourth counts, improperly, can 
such application prejudice the defendant. 
Is his punishment increased, by a conviction 
on these counts. The court see and know- 
that the offence charged in the four counts, 
on which the jury have found, is the same, 
but varied to meet the proof. There can 
be but one punishment, and that is neither 
enhanced nor lessened by the number of 
counts on which the defendant is found 
guilty. I confess I entertain strong doubts 
whether the draft is admissible under the 
second and fourth counts in the indictment. 
In these coimts it is alleged to have been 
drawn by Joseph Johnson, and the draft 
given in evidence was signed by Jos. John- 
son, president. It was unnecessary to al- 
lege by whom the draft was drawn, as the 
court have already stated, but having made 
the allegation, it cannot be disregarded. 

It is ingeniously argued that the indict- 
ment does not state the name of Joseph 
Johnson, by way of description, but as a 
fact, and that under this averment, the 
proof of the fact that Joseph Johnson did 
sign the draft is admissible. That the draft 
is set out according to its legal effect, which 
effect is shown by proving that Jos. Johnson 
is the same as Joseph Johnson. How is this 
rule to be limited If there be no other 
limitation than proof of the fact, the pros- 
ecution may aver the draft was signed by 
David Johnson, and sustain the averment 
by giving a draft in evidence signed by 
Joseph Johnson, accompanied with proof, 
that it was in fact, signed by David John- 
son. This will hardly be contended, and yet 
If the rule exist, how can it stop short of 
this. Jos, may mean Joseph, Josephus, Jo- 
shua or some other Christian name. There 
is, at least, some degree of uncertaintj' as 
to the name, and this must be explained by 
the evidence. And this evidence is to be 
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heard under the averment of the fact that 
the draft was signed by Joseph Johnson— 
not that Joseph Johnson signed it by the 
name of Jos. Johnson. This latter allega- 
tion would have avoided any variance. 
Would this variance have been fatal in a 
civil action on the draft. In Chit. PI. 307, 
it is laid down: "If a contract be described 
according to its legal effect, it will, in gen- 
eral be sufficient, though it may vary from 
the precise words of the contract; but a 
variance, however small in setting out the 
name, &c., in a bill or note is fatal; and 
therefore where a note given by the name of 
ShirtlifE and others, was described in the 
declaration as made by ShutUffi and others, 
the plaintiff was non-suited." In the third 
and fifth counts this draft is described ac- 
cording to its legal effect It is represented 
to be a draft on the Bank of the United 
States, for the payment of money, to wit, 
the sum of twenty dollars. But, how is the 
legal effect of a name to be given. The rule 
is sensible and of daily application to in- 
struments, but can it apply to names. What 
is meant by the legal effect of a name. The 
draft is alleged to ha\e been drawn by 
Joseph Johnson; but on its face Jos. John- 
son appears to be the drawer. Now it is 
admitted that if the draft had been thus set 
out by way of description, the variance 
would be fatal. But can the name be used 
for any other purpose than that of descrip- 
tion,— a description of the person of the 
drawer. The legal effect of an instrument 
may be stated without using the words 
found upon the face of the instrument. But 
can a name be so stated. Some abbrevia- 
tions in words, which do not change their 
import and cannot mislead, may be admit- 
ted. But where any uncertainty arises in a 
name or a word, which is material, that un- 
certainty must be rendered certain by suit- 
able averments. These lay the foundation 
for the proof, and give notice to the party 
interested. I am inclined to think that the 
draft was not so set out in the second and 
fourth counts as to make it admissible as 
evidence. But as before remarked, a ver- 
dict of guilty on these counts, does not prej- 
udice the defendant) and cannot afford any 
ground for a new trial. 

We come now to consider the second rea- 
son for a new trial, that the draft was not 
proved to be genuine. It is admitted that 
some two or three of the witnesses, who 
were acquainted with this description of 
paper, considered the draft as genuine, and 
of the value which it purported to be upon 
its face. But it seems they had never seen* 
Jphnson write, nor had they corresponded 
with him. And it is insisted, therefore, that 
they were not competent to prove the gen- 
uineness of the draft. Bank notes which 
circulate as money may be proved to be 
genuine, by persons who have experience 
and skill as to such notes. The cashiers of 
banks, or those who deal extensively in 



bank notes are often called to prpve them. 
But it is admitted that a private instrument 
must be proved by some one who has a 
knowledge of the hand writing of the party, 
by correspondence or by having seen- him . 
write. And it is contended that this draft 
comes imder this rule. If the draft be not 
technically a bank note, it possesses a great 
many of the characteristics of a bank note. 
It was payable by the bank and circulated 
as money. And no one can doubt, that the 
Bank of the United States having authorized 
such drafts to be drawn, was legally bound 
to redeem them. If the character of the 
draft be not identical with that of a bank 
note, it at least comes within the same rule 
of evidence, as to proving it to be genuine. 
But it is not necessary to prove a bank 
note or draft stolen from a letter, under the 
post office law, with the same degree of par- 
ticularity as if either were charged to have 
been altered or forged. In most prosecu- 
tions of this kind, the notes or drafts are 
never recovered, and the only evidence of 
their genuineness is the opinion of the per- 
son who enclosed them. And all that has 
been required in a case where the bank 
notes have not been recovered, was proof 
that they were issaed by banks -reputed to 
be good, that the notes appeared to be gen- 
uine. Proof of thei signatm*e of the presi- 
dent or cashier in such a case, has never, 
it is believed, been required. Indeed, if 
this proof were held to be necessary, under 
such circumstances, a conviction would be 
impossible. The five dollar note on the 
Lumberman's Bank enclosed in the letter 
with' the draft, was not produced at the 
trial, nor was it shown to be in the power 
of the prosecution to produce it. And yet it 
was sufficiently proved, if the person who 
enclosed it was able to state that the note 
was fair upon its face, appeared to be gen- 
uine, and passed as a note of value. 

In the case of Rex v. Ellins, Buss. & K. 
188, a very late authority, it was laid down 
in a case similar to the one under considera- 
tion, that "where the letter embezzled was 
described as containing several notes, it 
was held sufficient to- prove that it contain- 
ed any one of them, the allegation not being 
descriptive of the letter, but of the offence. 
And that it was not necessary to prove -the 
execution of the instnunents, which the let- 
ter is proved to contain." A bank note, 
draft, or other article of value stated with 
a letter, need not be described or proved 
with greater certainty than in a case of 
common larceny. The article enclosed must 
be. named in the statute, and it must be 
proved to be what it is represented to be in 
the indictment But more than this is not 
required. 

The alleged defectiveness of the verdict 
remains to be considered. On four of the 
counts the jury have found the defendant 
guilty; on one of them there is no finding; 
and this it is contended renders the verdict 
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so defective as not to admit of a judgment 
upon it. If this position be sustainable the 
verdict must be set aside, and a venire de 
novo awarded. Where a special verdict finds 
only a part of the facts, which constitute the 
offence charged, it is clearly defective, and 
no Judgment can be entered. As if in this 
case the jury had found the defendant guilty 
of purloining from the mail a letter, no 
judgment could have been entered, for he is 
charged in the indictment, with stealing a 
letter which contained a bank note and a 
draft. If these offences are charged in the 
indictment and the special verdict state evi- 
dence which only applies' to two of them, 
the court may adjudge the defendant guilty 
of the two offences noticed, and enter an ac- 
quittal as to the residue. 2 Strange, 842. 
And this is relied on as an authority in the 
present case, to give judgment on the four 
counts embraced by the verdict, and direct 
not guilty to be entered on the first count. 
The suggestion is not without some force, 
that finding the defendant guilty on the four 
counts, implies strongly that he is not guilty 
on the other count. In this view however, 
the question is not clear of difficulty. The 
finding of the jury is not special as to the 
facts, but, it may be said to be partial as it 
does not include all the counts. And there 
is no precedent in such a case, for amending 
the verdict. The finding is full on the four 
counts, but it is admitted that the first count, 
on which there is no finding must be dispos- 
! ed of ; and if this cannot be done by the en- 
ti-y of not guilty as above suggested, or by a 
discontinuance, the verdict must be set aside. 
What injuiT or inconvenience can result 
to the defendant from the discontinuance of 
this count? The objection is urged that if 
discontinued, he will be liable to be again 
charged for the same offence. But suppose 
a new trial shall be awarded, as desired by 
the defendant's counsel, will he not be liable 
to be tried on the same coimt. The condition 
of the defendant, then, could not be made 
worse by the discontinuance, but would be 
made better, by a postponement and an al- 
most certain abandonment of the charge. 
Indeed, no doubt is entertained by the court, 
that a conviction on either of the other counts 
would be a bar to any subsequent prosecu- 
tion, for the offence, as charged in the first 
count. The offence alleged in the first count, 
is substantially the same as is set forth in 
each of the other counts. The variations are 
not such as to prevent a conviction on any 
one of the counts, from being a bar to the 
offence as charged in all the other counts. 
But the defendant's counsel insist that he is 
entitled to a trial on the first count. If a 
new trial were granted, could not the prose- 
cutor abandon the first count? This will 
hardly be disputed. Such an abandonment 
does not operate as a pardon, but is a relin- 
quishment of the prosecution, which implies 
an admission that it could not be sustained. 
But the power to discontinue this count un- 
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der the sanction of the court is denied. And 
the case of State v. Davis [4 Blackf. 345], 
lately decided by the supreme court of this 
state, is referred to as having some bearing 
on the question. In that case the court de- 
cided, and very properly, that it was not 
error in the circuit court to refuse leave tO' 
the prosecuting attorney to enter a nolle 
prosequi after the evidence had been heard 
on the indictment. The writ of error was 
prosecuted to reverse a judgment of acquit- 
tal, and the court decided the judgment could 
not be reversed. 

It is urged as a conclusive objection to the 
discontinuance, that a nolle prosequi after 
the jury are sworn in a civil case is a re- 
traxit, and that a prosecutor cannot enter a 
retraxit in a felony. The effect of an entry 
of a nolle prosequi in a civil case does not 
seem to have been well settled in the books 
formerly. In some cases it was held to be a 
retraxit, wliich would bar a future suit; but 
in other cases it was considered a mere 
agreement to abandon the further prosecution 
of the particular action or coimt to which 
it was applied; and this seems to be the es- 
tablished modern doctrine on the subject. 
Such a discontinuance, then, constitutes no 
bar to a subsequent suit, in a civil case. In 
the case of Minor v. Mechanics' Bank of Al- 
exandria, 1 Pet. [26 U. S.] 62, this doctrine 
is fully considered as applied to civil cases. 
The plaintiff in that case brought an action 
against Minor the cashier and his four securi- 
ties, in a bond for the faithful discharge of 
his duties as cashier. They severed in their 
pleadings, and a judgment was obtained 
against the four securities before Minor 
pleaded. And on filing his pleas, the plain- 
tiff discontinued the suit as to him, and the 
judgment remained against the four sureties. 
The bond being joint and several, the plain- 
tiff could have sued one or all of the defend- 
ants, but he could not sue in the same action 
a greater number than one, unless all were 
included. But the supreme court held, as no 
special objection was stated to this proceed- 
ing, at the time, that the judgment was not 
reversible on a writ of error. In that case, 
the court say: "In cases of tort against sev- 
eral defendants, though they all join in the 
same plea, and are found guilty, yet the 
plaintiff may, after verdict, enter a nolle 
prosequi, as to some of them and take judg- 
ment against the rest. And they observe the 
reason is said to be, that the action is in its 
nature joint and several; and as the plain- 
tiff might originally, have commenced his 
suit against one only, after verdict against 
'several, he may elect to take his judgment 
against any one of them. But this cannot 
be done where the contract on which the ac- 
tion is brought is joint, and the defendants 
do not sever in their pleas." 

It is not uncommon in the progress of a 
cause, either before or after the jury is called, 
for the plaintiff to ask leave to discontinue 
one of the counts in his declaration, and 
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•where no objection appears to the discontinu- 
ance, it is suffered to be entered. The court 
however will see that no prejudice is done 
to the defendant by such an entry. And the 
«ame thing, in practice, has not unfrequently 
been done in a criminal case. The usual 
■course however is, for the prosecutor to in- 
form the court that he asks a conviction un- 
der certain counts in the indictment, and 
abandons the other counts. And on these 
<;ounts, the jury are instructed to find not 
guilty. In case of misdemeanor, there would 
seem to be no substantial objection to a dis- 
•continuanee of a count in the indictment, 
which could neither change the issue, nor by 
any possibility prejudice the defendant. 

One good count in the indictment will sus- 
tain the judgment though there be several 
■defective counts. This is not the rule in a 
civil case. The conviction or acquittal of the 
•defendant on the first count, by the jury, 
could not have increased or lessened his pun- 
ishment. The court see and know judicially 
from the counts that the same offence is 
•charged in them all, and that the conviction 
on one of the coxmts subjects the defendant 
to the same punishment as a conviction on 
all of them. If a distinct offence were char- 
ged in the first count, for which a punishment 
■different from that which must be inflicted 
under the other counts must follow a con- 
viction, there would be more force in the ob- 
jection to a nolle prosequi. With more rea- 
■son, it might in such case be contended, that 
the issue being made on the first count and 
the case submitted to the jury, the defendant 
had a right to claim the verdict of the jury. 
That the prosecutor ought not to be permit- 
ted, after the evidence had been heard, to 
harrass the defendant, by discontinuing the 
prosecution and commencing it de novo. The 
•court, in permitting a nolle prosequi, will al- 
ways see that the defendant shall not be 
prejudiced. In this ease, the court not only 
•cannot see any prejudice which can result 
to the defendant from a discontinuance of 
the first count, but they cannot but know 
judicially that the offence charged in the 
first is lie same as those charged in the oth- 
•er counts, and that a conviction on any one 
of the other counts will be a bar to the of- 
fence charged in the first eoTmt. They there- 
fore can see no valid objection to the entry 
of a nolle prosequi on the first count. It is 
true, no precedent is found for such an en- 
try, under the same circumstances. And 
from this it is argued that what has never 
been done the law does not authorize. This, 
though not a very conclusive argument, is 
•worthy of consideration; but it cannot be 
■safely applied to cases indiscriminately. 
aiany things have been done which were too 
clear of doubt to be contested, and which 
have never been reported. 

The motion for a new trial was overruled, 
and the defendant was sentenced to be con- 
fined, at hard labor, in the penitentiary of 
the state, ten years. . 
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Circuit Court, D. Massachusetts. May Term, 
1830. 

Offbsces under Cdstoms Laws — Obstbocting 
CusTOJts Officer — Defences. 

It- is no defence lO an indictment for forcibly 
obstructing or impeding an officer of the cus- 
toms in the discharge of his duties, that the ob- 
ject of the party was personal chastisement, and 
not to obstruct or impede the officer in the dis- 
charge of his duties, if he knew the officer to be 
so engaged. 
[Cited in U. S. v. Taylor, 57 Fed. 393.] 
[Cited in State v. Maloney, 12 R. I. 254.] 

Indictment against the defendant [Shad- 
rick Keen], for forcibly obstructing and im- 
peding one James Gooeh, an officer of the 
customs, and an inspector, in the discharge' 
of the duties of his office, against Act 1799, 
c. 128, § 71 [1 Story's Laws, 633; 1 Stat. 678,. 
c. 22]; Act March 3, 1815, c. 246, § 3 [2 
Story's Laws, 1516; 3 Stat. 232, c 94]; and 
Act March 3, 1823, c. 186, § 3 [3 Story's Laws, 
1927; 3 Stat. 782, c. 59]. Plea, not guilty. 

At the trial it was admitted that Gooch 
was an inspector of the customs, and known 
as such by the defendant. Evidence was 
also before the jury for the purpose of show- 
ing, that Gooch, while in the actual discharge 
of his duty as inspector, in superintending 
the unlading some goods on board of a ves- 
sel in the port of Boston, was, upon some 
sudden quarrel between the parties, assault- 
ed and struck several times by the defend- 
ant. 

Mr. Welsh, for defendant, contended, that 
it was not sufficient that there was an actual 
obstruction of the inspector in the discharge 
of his duties, but the assault must be, not 
for the purpose of personal chastisement, but 
with intent to obstruct him in his duties. 

Mr. Dunlap, e contra. 

STORY, Circuit Justice, in summing up to 
the jury, said: 

The court are clearly of opinion -that the 
argument of the defendant's counsel upon 
the point of law, cannot be maintained. To 
constitute an obstruction or impediment 
within the meaning of the act, it is not nec- 
essary that the party should intend to ob- 
struct or impede the officer in the discharge 
of his duties. If the officer is in fact ob- 
structed or impeded in the discharge of his 
duties by a person, knowing him to be an of- 
ficer, then engaged in his duties, the case is 
within the act. It is wholly immaterial that 
the party has another object in view, to 
avenge a supposed wrong or affront, or to 
infiict a personal chastisement. The law in- 
tends to protect public officers, while in the 
discharge of their duties, from all violence 
and forcible impediments. That is not the 

1 [Reported by William P. Mason, Esq.] 
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time or place to avenge private quarrels. 
The security of the revenue, as "well as the 
convenience of merchants,' requires that such 
a protection should exist. The fact of forci- 
ble impediment, and not the private intent 
of the party, if the fact is unjustifiable, con- 
stitutes the offence in contemplation of law. 

Verdict, guilty. 
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UNITED STATES v. KEENE. 

[5 McLean, 509.] i 

Circuit Court, I>. Illinois. July Term, 1853. 

Offenses under Post-Oppicb Laws — Buying 
Article Stolen' from Mails — Evi- 
dence — Presumptions. 

1. It is an offense imder the post office law of 
1825, 45th section [4 Stat. 114], to receive or 
buy any article that has been stolen from the 
mail, knowing it to have been so stolen. 

[Cited in Stockwell v, U. S., 13 Wall. (80 U. 
S.) 559.] 

2. To show that the article has been stolen, the 
eonviCEion of the individuals who stole it, is suf- 
ficient, if the article be identified. 

3. When an individual is found in possession 
of stolen property, and fails to show how he ac- 
quired it, or gives inconsistent or contradictory 
accounts, how he came by it, the presumption of 
guilt is strengthened. 

Mr. Horn, U. S. Dist. Atty. . 
Gregg & Edwards, for defendant 

McLEAN, Circuit Justice (charging juiy). 
The defendant is indicted for reeelvlag from 
Daniel Keene a certain article of value 
known as, and called a land warrant, of the 
value of thirty dollars, which warrant the 
said Daniel Keene had before then stolen 
from the mail of the United States, in said 
state and district of Illinois, on the route 
between the town of Fairfield, and the town 
of Qjirmi, to wit: On the 30th day of July, 
1852; and which warrant the said Edmund 
Keene, at the time he so received it, knew 
it had been stolen, as aforesaid, by Daniel 
Keene, from the mail of the United States. 
A second count that Daniel Keene, being 
a carrier of the mail, &c., opened a cer- 
tain mail of letters, which came to his pos- 
session as carrier, in August, 1852, in the 
state ot Illinois, and that the defendant aided, 
advised, and assisted in opening the same, 
&e. 

The 21st section of the post office act of 
3825, provides, that if any carrier of the mail 
shall steal therefrom any letter or packet of 
letters, which he was required to carry by 
post, which shall contain a bank note or other 
article of value, on conviction shall be fined 
and punished by confinement to hard labor, 
&c. The 45th section of the same act pro- 
vides that, "if any person shall buy, receive, 
or conceal, or aid in buying, or concealing 
any article mentioned in the 21st section of 

1 [Reported by Hon. John McLean, Circuit 
J ustiee.j 



this act, knowing the same to have been stolen 
or embezzled from the mail of the United 
States, or out of any post office, or if any per- 
son shall be accessary after the fact, to any 
robbery of the cai-rier of the mail of the Unit- 
ed States, «S:c., every person so offending, 
shall, on conviction thereof, pay a fine not ex- 
ceeding two thousand dollars, and be impris- 
oned and confined to hard labor for any time 
not exceeding ten years." To authorize a con- 
viction, it must be proved, that the land war- 
rant in question was stolen from the mail by 
Daniel Keene, and that it was received by 
the defendant from him knowing it to have 
been so stolen. 

To show the guilt of Daniel Keene, the rec- 
ord of his conviction has been read in evi- 
dence. In the indictment he was charged 
with stealing certain letters on the route from 
Fairfield to Carmi, in the district of Illinois, 
containing certain articles of value, known 
as land warrants, the 30th of July, 1853. 
This only establishes the guilt of Daniel 
Keene, of the offense charged in the indict- 
ment. The charge was, "stealing a letter con- 
taining land warrants." No particular war- 
rant is specified. J. W. Barnwell, assistant 
post-master at Fairfield, swears that he mail- 
ed a letter at that office the 30th of July, 
1852, directed to Mr. Wilson, of Shawnee- 
town, in which were enclosed two land war- 
rants, one for one hundred and sixty acres. 
No. 9,370. Daniel Keene was the carrier of 
the mail on the route from Fairfield to Carmi. 
It is proved by Mr. Wilson, to whom the let- 
ter was directed, that it was not received,, 
and that the day it should have been received 
at Shawneetown, no packet was received 
from Fairfield. It is proved by other wit- 
nesses, that the above warrant, shortly after 
it was mailed, was in possession of the de- 
fendant, Edmund Keene. The defendant and 
Daniel Keene are brothers, the latter being a 
youth of some sixteen years of age. Some 
evidence was given to show that the brothers 
were seen together shortly after the letter 
was stolen from the mail. And the defend- 
ant, at the same time, professed that he had 
several land warrants to sell. Is the defend- 
ant guilty of receiving this warrant, from 
Daniel Keene, his brother, knowing it to have 
been stolen from the mail? That he was in 
possession of the warrant, clearly indentified 
as having been stolen from the mail by his 
brother Daniel, is not denied. It is shown ta 
have been the same warr^mt, which, with an- 
other warrant, was mailed atFairfield the 30th 
day of July last year. This warrant could 
only havOibeen taken out of the mail clan- 
destinely by some one who had possession of 
the mail. The defendant was the elder broth- 
er of Daniel, who, it is proved, was young and 
inexperienced. The account given by Ed- 
mund of the manner he procured this war- 
rant, is alleged to be improbable, inconsistent 
and contradictory. To one person he said he 
paid two yoke of oxen for it; but afterwards 
said to the same individual, he gave for the 
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warrant one hundred and twelve dollai's in 
cash. That lie procured this money from Jo- 
seph and William Curl, to whom he gave his 
note. That he borrowed from them one hun- 
dred or one hundred and fifty dollars. The 
warrant, he said, he purchased from Oliver 
Ward, of White county. Afterwards alleged 
he had bought it of his brother John Keeue. 
Said he had seven or eight of them. Where a 
party is found in possession of stolen property 
clearly identiiied, it is incumbent on him to 
show how he acquired the projperty. This is no 
liardship, as an honest dealer must always be 
able to show, especially where the property 
is peculiar, of whom he obtained it. And if 
he fail to do th's, the presumption of his guilt 
is greatly strengthened. 

The ground assumed in the defense, that the 
place where the offense is alleged to have 
been committed, has not been proved, is en- 
titled, it would seem, to but little considera- 
tion. It is alleged and proved that the letter 
containing the land wan-ant was mailed at 
Fairfield, directed to Mr. Wilson, of Shaw- 
neetown. Now, if you are able to say, from 
the proof, that this mail route was in the 
state of Illinois, it is sufficient to support the 
charge. If you have reasonable doubts of- the 
guilt of the accused, you will acquit the de- 
fendant; and if, on the contrary, you find in 
your minds no such doubts, you will find the 
defendant guilty. 

The jury returned a verdict, that the defend- 
ant was }?uilty. 
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UNITED STATES v. KELLY. 

[3 Sawy. 566.] i 

Circuit Court. D. Nevada. March 22, 1876. 

Mailing Quack Medical Abvertisements — In- 
hictment. 

1. Knowingly depositing in the United States 
mail by the publisher, a newspaper, containing a 
quack medical advertisement giving information, 
how and where, articles for the production of 
abortion and prevention of conception could he 
obtained, lield, to be a violation of section 3893 
of the Revised Statutes of the United States. 

2. Such advertisement as jjublished in the de- 
fendant's paper, and set out in the statement of 
the ease, neld, to give information how, where, 
and of whom, articles designed to produce abor- 
tion, and for the prevention of conception could 
be procured. 

3. It is nol necessary that the advertisement 
should indicate, or the indictment allege, any 
particular article or thing or its properties. 

4. The statute forbids the use of the mails 
for carrying any advertisement giving informa- 
tion where articles designed for producing abor- 
tions and the prevention of conception can be ob- 

1 [Reported by L. S B. Sawyer, Esq., and 
Lere reprinted by permission.] 



tained or made; the indictment charged in the 
conjunctive "obtained and made," and it was 
held good, and that proof of either would be suf- 
ficient. 

The defendant [E. D. Kelly], the publisher 
of a newspaper, was indicted under section 
3893 of the United States Revised Statutes, 
for linowingly mailing a newspaper contain- 
ing an advertisement giving information 
where, how, and of whom, articles and 
things designed for the procuring of abor- 
tion and the prevention of conception could 
be obtained and made. The advertisement 
was set out in the indictment. It purports 
to be that of one Doctor W. K. Dougherty. 
It gives his name, the location and. number 
of his office, and then says: "Established es- 
pecially to aflford the afflicted sound and sci- 
entific medical aid in the treatment and cure 
of all private and' chronic diseases, cases of 
secrecy, and all sexual disorders." After 
enumerating a number of sexual diseases, he 
says that "all parties consulting him by let- 
ter or otherwise, wiU receive the best and 
gentlest treatment and implicit secrecy." 
Under the heading "To Females," he says: 
"When a female is in trouble, or afflicted 
"with any of the diseases peculiar to her sex, 
she should go or write at once to the cele- 
brated female doctor, W. K. Dougherty, at 
his medical institute, and consult him about 
her trouble and diseases. All married la- 
dies, whose delicate health or other cireum^ 
stances prevent an increase in their families, 
should write or call at W. K. Dougherty's 
medical institute, and they will receive every 
possible relief and help. The doctor's offi- 
ces, consisting of a suite of six rooms, are so 
arranged that he can be consulted without 
fear of observation. To correspondents, pa- 
tients (male or female) residing in any part 
of the state, however distant, who may de- 
sire the advice and opinion of Doctor Dough- 
erty in their respective cases, and who think 
proper to submit a written statement of 
such in preference to holding a personal in- 
terview, are respectfully" assured that their 
communications will be held most sacred and 
confidential. If the case be fully and can- 
didly described, pef-sonal communication will 
be unnecessary, as instructions for diet, regi- 
men, and the general treatment of the case 
(including the remedies), will be forwarded 
without delay, and in such manner as to con- 
vey no idea of the pui-port of the letter or 
parcel so transmitted." The defendant de- 
murred to the indictment upon the ground 
that this advertisement did not contain any 
of the forbidden matters, and upon other 
■grounds stated in the opinion. 

Charles S. Varian, U. S. Atty. 
Robert M. Clarke, for defendant. 

SAWYER, Circuit Judge. We think, upon 
examination, that there can be no doubt as 
to what anybody would understand .from this 
advertisement In it the doctor has partic- 
ularly included and pointed out all diseases. 
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private and otherwise, and then he refers to 
"other troubles." He refers to any occasion 
why an increase of family should not be de- 
sired. It is true he has not used the word 
"prevent." He has been very cautious; but 
what, evidently, is the meaning intended to 
be conveyed? He does not use language so 
direct as he might possibly have done, but if 
the advertisement gives the forbidden infor- 
mation indirectly, it is as much within the 
prohibition of the law as if it were given in 
direct terms. It appears to us that the infoi*- 
mation prohibited by law is undoubtedly fur- 
nished. No one who desired to find a party 
with whom to confer as to these remedies, or 
from whom to receive advice with regard to 
procuring abortion or the prevention of con- 
ception, would have any difficulty in under- 
standing that this party, W. K. Dougherty, 
had given notice that he' could and would 
give that advice, and furnish those remedies. 
The language of this advertisement must be 
understood as its author intended it should 
be. Chief Justice Shaw thus states the doc- 
trine of intent: "It is a general rule of con- 
struction in actions of slander, indictments 
for libel, and other analogous cases, where 
an offense can be committed by the utterance 
of language, orally or in writing, that the 
language shaU be construed and understood 
in the sense in which the writer or speaker 
intended it. If, therefore, obscure and am- 
biguous language is used, or language which 
is figurative or ironical, courts and juries 
wUl understand it according to its true mean- 
ing and import, and the sense in which it 
was intended, to be gathered from the con- 
text, and from all the facts and circum- 
stances under which it was used." Com, v. 
Kneeland, 20 Pick. 206; 1 Bish. Cr. Law, § 
914. 

"In like manner the form of the libel is im- 
material; for if the language is ironical, or 
is otherwise so framed as not to Convey di- 
rectly the idea meant, yet, if it is adapted to 
accomplish the evil purpose it is sufficient." 
1 Bish. Gr. Law, § 915. Hawkins adds, "that 
a defamatory writing expressing only one or 
two letters of a name in such a manner that, 
from what goes before and follows after, it 
must needs be understood to signify such a 
particular person, in the plain, obvious, and 
natural construction <>f the whole, and would 
be perfect nonsense if strained to any other 
meaning, is as properly a libel as if it had 
expressed the whole name at large; for it 
brings the utmost contempt upon the law to 
suffer its justice to be eluded by such triffing 
evasions; and it is a ridiculous absurdity 
to say that a writing which is understood 
by every, the meanest, capacity, cannot pos- 
sibly be understood by a judge and jury." 
Id. It seems to us that this language is 
particularly applicable to this case. Is it 
possible to doubt that the language of this 
advertisement is so framed as to convey, if 
not directly the idea meant, at least indi- 
rectly, or that it accomplishes the evil pur- 



poses sought to be avoided by the statute? 
Is it possible for anybody to read this ad- 
vertisement and not understand that he can 
find medicine, advice, and treatment at the 
place mentioned, for the purposes which are 
by the statute forbidden? We think that no 
private party in search of such remedies, 
and no judge or juror would be at a loss to 
understand the meaning of this advertise- 
ment, however cautiously worded to escape 
the penalty of the law. Indeed,' we think 
the information prohibited by statute is di- 
rectly conveyed. 

It was further said, in objection to this in- 
dictment, that some particular article or 
thing should be specifically described in the 
advertisement mailed, and that none is so 
described. TVe do not think it necessary 
that any particular article, or its specific 
properties, should be indicated in the adver- 
tisement. W. K. Dougherty advertises that 
he will not only give advice, but furnish the 
remedies to aqcomplish the forbidden pur- 
poses. He does not point out the remedies 
specificaUy, and state what they are; and 
it is not necessary that he should do so. It 
is sufficient if he advertises that the reme- 
dies can be furnished by him, and where and 
under what circumstances they can be ob- 
tained. We think the language used is suf- 
ficiently specific to sustain the indictment. 
This law was not passed without an occa- 
sion for it. Usually statutes are not passed 
to meet an emergency untU an emergency 
arises, or is anticipated in some way. It is 
not to be expected that a quack doctor will 
advertise in plain express terms, that he IVill 
furnish the means for the prevention of con- 
ception, or to procure abortion. Such an 
advertisement probably never has been, and 
never wUl be, published. It is doubtful if 
any one more specific than this has ever 
been published. Undoubtedly advertisements 
of this character have been published for 
many years, extensively; and to meet this 
class of cases, among others, the statute was 
passed. If this advertisement does not fall 
within the purview of the statute, it may 
well be regarded as a tiseless enactment. It 
will certainly tail to accomplish the purposes 
intended. 

This indictment charges the defendant 
with mailing, a paper which gave inf oi-ma- 
tion where the remedies or article or thing 
could be "obtained and made." It is claim- 
ed that it is insufficient on that ground, 
whatever the proof may be. We do not 
think it necessary to prove the conjunctive. 
Two cases were cited by defendant's coun- 
sel, which were supposed by him to sustain 
his views, but we do not think his position 
is sustained by those cases; on the contra- 
ry, the authorities cited, properly consid- 
ered, are against him. "Thus," says Mr. 
Bishop, "if the charge is that the defendant 
did such and such things to the disturbance 
of a public meeting, so much of those spe- 
cific things must appear in the evidence to 
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Jiaye been done as were necessaiy to consti- 
tute the offense, it not being permissible to 
sliow, instead, other acts of disturbance 
which would have been sufficient had they 
been alleged." Bish. Cr. Proe. § 234. "And 
where a statute made it an offense to be a 
■common seller of 'spirituous or intoxicat- 
ing liquors,' without license, and the - de- 
fendant was charged with being such com- 
mon seller of 'spirituous and intoxicating 
liquors,' it was held that, though proof of 
the liquor being either spirituous or intoxi- 
<;ating, would satisfy the demands of the 
statute; yet to meet the allegation of tlie in- 
dictment it must be shown to be both." Id. 
That is very true in that ease. The words 
• spirituous and intoxicating describe the par- 
ticidar liquors— they are descriptive of the 
liquors, i. e., those liquors were both spirit- 
uous and intoxicating. See, also, Bish. Cr. 
Proc. g 336. The proof of a sale of spiritu- 
ous but not intoxicating, or intoxicating but 
not spirituous liquors, would not establish 
the sale of the land of liquors alleged, and 
thus there would- be a variance. 

In this case the statute makes it an of- 
fense to mail a notice showing where; or 
how, or of whom, or by what means the ar- 
ticles may be obtained or made; but the in- 
■dictment alleges it in the conjunctive, 
"where they may be had and made." The 
proof of either is an offense, and proof of 
either would ,be sufBcient to support , the 
charge made in the indictment. This, how- 
ever, is a question of proof which does not 
affect the decision on demurrer. 

We are of the opinion that the indictment 
is good, and that the demurrer should be 
overruled. 



Case 3Sro. 15,515. 

UNITED STATES v. KELLY. 

[2 Spr. 77; i 25 Law Eep. 657.] 

District Courts D. Massachusetts. July, 1863. 

Slave Trat>e — Fitting Out Vessel — Indictment. 

An indictment for aiding in fitting out a ves- 
sel for the slave trade^ under Act 1818, c. 91, 
§3 [3 Stat. 451], must contain an allegation that 
t]ie vessel was fitted out for that trade by 
some person other than the defendant, and that 
that person had the intent to employ her in 
that trade, and that the defendant did aid and 
abet such person in so fitting out. It must also 
jiver that the fitting out was done at a port with- 
in the United States. It is not sufficient to al- 
lege that the defendant had the intent, or that 
the aiding by the defendant was at a port in the 
United States. 

The defendant was found guilty upon one 
■count In the indictment, the material words 
of which were as follows:— "Zeno Kelly, of 
New Bedford, in the district of Massachu- 
setts, merchant, at New Bedford, and with- 
in the jurisdiction of this court, on the said 
first day 6f July, in the year of our Lord 
one thousand eight hundred and sixty, he 

1 [Reported by John Lathrop, Esq., and here 
jcprinted by permission.] 



the said Kelly being then and there a citi- 
zen of the United States of America, did then 
and there aid and abet in fitting out, equip- 
ping, and otherwise preparing. a certain ship 
and vessel called the ship Tahamarbo, for 
the purpose of procuring- and with intent to 
employ said ship and vessel in the trade and 
business of procuring negroes," &c. A motion 
in arrest of judgment was made. The count 
was founded on the third section of the act 
of congress of ISIS, c. 91 (3 Stat 451), against 
the slave-trade, the words of which are as 
follows: — "Evei-y pei*son or persons, so build- 
ing, fitting out, equipping, loading, or ether- 
ise preparing, or sending away, or causing 
any of the acts aforesaid to be done with 
intent to employ such ship or vessel in such 
trade, or business, after the passing of this 
act, contrary to the true intent and meaning" 
thereof, or who shall in any wise be aiding 
or abetting .therein, sh9.ll severally, on con- 
viction thereof, 'by due course of law, for- 
feit and pay a sum," «&c. The question was 
whether the count sufficiently described the 
offence of aiding and abetting, under the 
statute. 

B. H. Dana, Jr., U. S. Dist. Atty. 

The third section is connected with the 
second. It does not create two offences, one 
of a principal and the other of an accessory, 
but creates a misdemeanor, in which all are 
principals. The true reading of the section 
is this: it prohibits any person from doing 
any act or taking part in the fitting out, &c., 
either as master, owner, or factor, or in any 
other wise, with an intent, &c. If he fits 
out, or co-operates in fitting out, being an 
owner, agent, or factor, he is specifically de- 
scribed; but if he takes part in any other 
capacity, not that of master, owner, or factor, 
he is included under the terms "who shall in 
any wise by aiding or abetting therein," and 
is equally a principal. The words "aid and 
abet" In this connection have the force of 
"co-operating." U. S. v. Gooding, 12 Wheat. 
[25 U. S.] 476. If a person has a contract 
by which he has the control of the voyage, 
and jet Is not. In law, either master, owner, 
or factor, and takes a part in fitting out the 
vessel, he can be indicted for aiding in the 
fitting out with the intent, &e. The words 
"aiding and abetting" are a sufllclent allega- 
tion that others were concerned with him, 
as owner, master, or factor, if that be neces- 
sary. U. S. V. Mills, 7 Pet. [32 U. S.] 138. 
Admitting that an intent to employ her in 
the slave-trade must be alleged on the part 
of some person having the control, the con- 
trol is not limited to a master, owner, or 
factor. The case of a charterer or supercar- 
go having an Interest and control would be 
covered by this count; and if not, such per- 
son could not be indicted at all, except as 
aiding a master, owner, or factor, who had 
the intent; and if they had not the intent 
and he had, he could not be indicted. In this 
case, the jury may have thought that Kelly 
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was neither master, owner, nor factor, but 
had the intent and the power to employ her 
in the slave-trade; and the owners, and mas- 
ter, and factor, if there were any, may have 
been innocent. It is sufficiently alleged that 
Kelly did his acts of co-operation in New 
Bedford, and the statute does not require 
allegations or proof of the place where the 
vessel lay. U. S. v. Gooding, supra; Whan, 
Prec. 1085. 

J. M. Blake- and B. L. Barney, for defend- 
ant. 

SPRAGUE, District Judge. This is a mo- 
tion in arrest of judgment. The count on 
which the verdict was rendered is as fol- 
lows. (The learned judge then read the count 
as given in the statement of facts.) Does 
this count set forth a criminal offence, or 
may all the allegations be true, and yet no 
offence have been committed? This requires 
an examination of the statute of 1818 (chap- 
ter 91), upon which the indictment is found- 
ed. By the second section, no person shall 
"for himself or any other person, either as 
master, factor, or owner, build, fit, equip, 
load, or otherwise prepare, any ship or ves- 
sel, in any port or place within the jurisdic- 
tion of the United States, * * * for the 
purpose of procuring any negro," &c. This 
section subjects the vessel to forfeiture, but 
creates no criminal offence. By the third 
section, "every person or persons so building, 
fitting out, equipping, loading, or otherwise 
preparing, * * * with intent to employ 
such ship or vessel in such trade or business, 
* * * or who shall in any wise be aiding 
or abetting therein," shall on conviction, &c 

This indictment alleges that the prisoner 
did at New Bedford, "aid and abet in fitting 
out, equipping, and otherwise preparing," 
the ship Tahamaroo, &c. tThe statute de- 
scribes only a misdemeanor. And the indict- 
ment, although it charges the prisoner only 
with aidhig and abetting, still is designed 
to charge him with a substantive offence 
But that offence is secondaiy in its character, 
and cannot have been committed unless the 
primary offence had been committed, and 
the indictment must allege the commission 
of such primary offence. 

This was expressly decided in U. S. v. 
Mills, 7 Pet. [32 U. S.] 138. It being thus 
indispensable that the indictment should set 
forth the primary offence which the prisoner 
is alleged to have aided and abetted, we 
must inquire what that primary offence is. 
It is created by the first part of the third 
section, which says that every person or 
persons, so fitting out, equipping, or other- 
wise preparing, with intent to employ such 
ship or vessel, in such trade, &c. 

Here we see that, to constitute the primary 
offence, two things are necessary. First, that 
some person or persons should have so fitted 
out a vessel. Second, that such fitting out 
should have been with intent to employ her 
in the slave-trade; that is, that the person 



so fitting out should have such intent Does 
the indictment contain both these requisites? 
I will consider the latter, that is, the intent, 
first. 

In TJ. S. V. Gooding, 12 "Wheat. [25 U. S.] 
460, it -vyas decided that it is not a sufficient 
description of the offence to allege that the 
actor fitted out the vessel with intent that 
she should be employed, &c., but that it 
must be alleged that it was with intent to 
employ her, &;c. Does this indictment allege 
that the Tahamaroo was fitted out by any 
person with intent to employ her in such 
trade? That is, is it alleged that any actor 
in the primary offence fitted out this vessel 
with intent to employ her? So far from it, 
it is not even alleged that any such actor 
had any intent whatever. The only intent 
alleged is that of the prisoner. The inu.c-t- 
ment says that Kelly aided and abetted in 
fitting out the Tahamai-oo with intent to em- 
ploy her. This allegation may be true, and 
yet the primary actors may not themselves 
have intended to employ the vessel in the 
slave-trade. They may have only intended 
that she should be employed by others, or to 
employ her themselves in some other busi- 
ness. The evidence in this very case shows 
how this might be. The Tahamaroo was fit- 
ted out as a whaler; but it was supposed 
that after pursuing that business for a while, 
she was then to engage in the slave-trade. 
Now it may be that certain persons fitted out 
the vessel without intending to employ her 
in the slave-trade, and yet that Kelly aided 
and abetted in fitting her out with intent on 
his part so to employ her. He might, for ex- 
ample, have a contract by which he could 
control her as a charterer, or purchaser, or 
otherwise. This indictment does not follow 
the language of the statute which provides 
that every person so fitting out any vessel 
with intent to employ her in such trade, &c., 
and every person aiding and abetting there- 
in, shall be punished. Now, to follow the 
statute, it is necessary to allege that some 
person did fit out the Tahamaroo with intent 
to employ her in the slave-trade, and that 
Kelly did aid and abet therein; that is, did 
aid and abet in the commission of the offence 
just described. I do not mean to say that it 
is necessary that the indictment should adopt 
that precise phraseology. It is sufficient if 
the language be such as clearly alleges the 
primary offence. 

Upon the authority of the ease of U. S. v. 
Mills, above cited, I should hold that the 
allegation that Kelly did aid and abet in 
fitting out, necessarily imported and there- 
fore sufficiently aveiTed that the vessel was 
fitted out by some person or persons; and if 
that alone constituted the primary offence, It 
would have been sufficient. But the intent 
of such person or persons to employ her in 
the forbidden trade is an essential part of 
that offence. U. S. v. Gooding, 12 Wheat. 
[25 U. S.] 472. And that intent is not alleged 
even by implication, because Kelly may have 
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had the intent to employ the vessel in the 
slave-trade, although, as we have seen, the 
persons whom he aided in fitting her out, 
may not themselves have intended so to em- 
ploy her. 

I proceed now to inquire whether this in- 
dictment contains the other requisite. Doe^ 
it. allege that the Tahamaroo was fitted out 
in any port of the United States. That this 
is necessary to constitute the primary offence, 
is expressly decided in TJ. S. v. Gooding, 12 
Wheat, [25 U. S.] 472. Does this seventh 
count contain that allegation? It avers that 
Kelly, at New Bedford, in the district of 
Massachusetts, and within the jurisdiction of 
this court, 'on the said first day of July, 
* * * did then and there aid and abet in 
fitting out, equipping, and otherwise prepar- 
ing a certain ship and vessel called the Ta- 
hamaroo. May this allegation be true, and 
yet the Tahamaroo have been at some place 
beyond the limits of this district when she 
was fitted? 

Story, J., in delivering the opinion of the 
court in U. S. v. Gooding [supra], says: "We 
do not consider that the terms 'aid and abet,* 
used in this statute, are used as technical 
phrases belonging to the common law, be- 
cause the offense Is not made a felony, and 
therefore the words require no such interpre- 
tation. The statute punishes them as sub- 
stantive offences, and not as accessorial, and 
the words are therefore to be understood as 
in the common parlance, and import assist- 
ance, co-operation, and encouragement." 

From this exposition of the terms "aiding 
and abetting" in the statute, it appears that 
they do not necessarily import that the aider 
or abettor must be present at the commission 
of the primary offence. It seems, therefore, 
that the vessel might be actually fitted out in 
one place, and the distinct substantive offence 
of aiding and abetting be committed in an- 
other. Thus the acts which constituted the 
aiding and abetting may have been done in 
New Bedford; for example, the prisoner may 
there have furnished money to the primary 
actor, or given him intormation and advice, 
or shipped seamen, although the vessel was 
actually in New York, and fitted out there. 
In such case, neither the primary actor, nor 
any person at New York, would be the agent 
or instrument of Kelly; and his acts being 
all done in New Bedford, his offence was 
committed there, and not at New York, where 
the vessel actually was. At common law an 
accessory was indictable in the county where 
the acts of counselling, procuring, or com- 
manding, which made him an accessory, were 
done, although the principal offence was com- 
mitted in another county. And statutes, both 
in England and in this coimtry, provide for 
the punishment of an accessory, either in the 
county where he committed his offence by 
counselling, procuring, or commanding, or in 
the county in which the principal offence was 
committed; thus expressly declaring that the 
offence of the accessory may be complete in 



a county other than that in which the prin- 
cipal offence was committed. 1 Archb. Cr. 
Proe. (by Waterman, 7th Ed.) 73, 74, 80, 250, 
251. 

If the indictment had alleged that this ves- 
sel "being in the port of New York, certain 
persons did, then and there, fit, equip, and 
prepare her, with intent to employ her in the 
slave-trade; and that KeUy, well knowing 
that said persons were so fitting, equipping, 
and pi^eparing her, with intent so to employ 
her, did, at New Bedford, aid and abet them 
in so fitting" &c, I do not think that it 
could have been objected that the averment 
that the vessel wass fitted out at New York 
was inconsistent with the averment that the 
prisoner did, at New Bedford, aid and abet 
such fitting out. 

I cannot think that the allegation that the 
prisoner did, at New Bedford, aid and abet 
the fitting out of the Tahamaroo, necessaiHy 
imports that she was fitted out at that place. 
She might have been either at New York or 
Havana. There is, therefore, no allegation 
that she was fitted out in a port of the United 
States. 

Before closing, it is proper to notice an 
ai^ument founded on the third count in U. 
S. V. Gooding. It is contended- that that 
count had the sanction of the court, and that 
the one now before me is like it 

The third count in that case alleged that 
the prisoner, a citizen of the United States,, 
and residing therein, at the district of Mary- 
land, "and within the jurisdiction of this 
court, did aid in fitting out, for himself, as 
owner, in the port of Baltimore, within the 
jurisdiction of the United States, to wit, at 
the district aforesaid, a certain other vessel 
called the General Winder, with intent that 
the said vessel, the General Winder, should 
be employed in procuring neigroes," &c. 

The only objection made to this count was, 
that it did not "charge any offence to have 
been committed tiy any principal, to whom 
the defendant was or could be aiding or abet- 
ting." 

The court, in answering this objection, sayr 
"The fifth instruction turns upon a doctrine 
applicable to principal and accessory in cases 
of felony, either at the common law or by 
statute. The present is the ease of a misde- 
meanor; and the doctrine, therefore, cannot 
be applied to it." The court further say, that 
in misdemeanors all are principals, and that 
no question of actual or constructive presence 
can arise; and that in the case before them, 
the indictment is, in the third and fourth 
counts, laid by aiding and abetting in the 
very terms of the act of congress. 

They further discuss the force and effect 
of those words. In saving that the count 
was in the words of the statute, the court 
must have referred only to the words "aiding- 
and abetting," They could have no refer- 
ence to the allegation of intent, because in 
the third count the language is with intent 
that the vessel should be employed, which- 
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tlie court, when their attention was subse- 
quently called to it in connection- with the 
sixth count, declared to he wholly different 
from the language of the statute. 

Nor was any thing said, in disposing of 
the third count, of the necessity of its appear- 
ing that the vessel was fitted out in the 
United States, though that was held to be 
•essential when the point was raised on sub- 
sequent counts. Perhaps the third count was. 
In this respect sufficient. It alleged that the 
prisoner, at the district of Maryland, did aid 
in fitting out the vessel in the port of Balti- 
more. 

If the words "in the port of Baltimore" had 
been omitted, it would have been like the in- 
•dietment now before me. That is, it would 
have said that he did, at Maryland, aid and 
abet in fitting out Adding the words "at 
Baltimore," may, perhaps, be considered as 
qualifying the words "fitting out," and des- 
ignating the place where that was done. I 
•do not think that the court, in disposing of 
the third count, intended to decide that it 
was not necessary that it should appear that 
the vessel was fitted out in the United States, 
and with intent to employ her in the slave 
trade, because it would be inconsistent with 
their decision on the sixth count, and also 
with the subsequent decision of the supreme 
court in U. S. v. MUls, 7 Pet. [32 U. S.] 138. 

The tmth is, the court, in regai-d to the 
third count, confined their attention to the 
single objection made to it by counsel, and 
to one aspect of that objection, and are not to 
be understood to have decided that the count 
was, in aU respects, sufficient 

Judgment musi be arrested. 
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UNITED STATES v. KELIiY et al. 

[4 Wash. 0. 0. 528.] i 

•Circuit Court, E. D. Pennsylvania. Oct. Term, 
1825. 

Seamen — Endeavor to Make Revolt — Joint In- 

DIOTMENT— SePAUATE TrIALS— DISCRE- 
TION OP Court. 

1. What constitutes "an endeavor to make a 
revolt" under the act of congress of the United 
States? Mere insolent conduct to the master, 
<lisobGdience of orders, or violence committed on 
the person of the master, unaccompanied by 
other acts showing an intention to subvert his 
command as master, is not suflBlcient. Mere con- 
spiracy of the crew to displace the master, unae- 
■companied by overt acts, is not sufficient. Nei- 
ther is concert among the crew to that end, es- 
sential to constitute the offence. 

[Cited in U. S. v. Seagrist, Case No. 16,245; 
U. S. V. Huff, 13 Fed. 636.] 

2. The offence may be committed in any 
kind of vessel. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 



3. Where many persons are included in one 
indictment, it is in the discretion of the court to 
try them separately or together. 

[Cited in brief in Com. v. James, 99 Mass. 
439.] 

This was an indictment for endeavoring 
to make a revolt The material facts prov- 
ed in the cause were, that after the brig 
Lancaster had left the harbor of St. Thomas 
on her voyage to Porto Rico, Fowler, being 
ordered by the mate to do some necessary 
act refused obedience to it, and sat down 
on the deck. The mate took hold of him to 
compel him to work; he seized the mate by 
the throat, and, after some struggling, he 
was overthrown and put into irons. In a 
little time after, the mate heard a cry of 
murder forward, and proceeded to the spot, 
where he found Doyle and Kelly fighting. 
Doyle immediately warned the captain not 
to approach, threatening to throw him over- 
board if he did so, and added, that he would 
murder some of them before morning. In 
the presence of the captain he beat the 
cook, although ordered to desist, and swore 
that he would throw any person overboard 
who should attempt to put him into irons. 
He also was guilty repeatedly of disobedi- 
ence, insolence to the captain, and of as- 
saulting the mate, which finally consigned 
him to irons. Duncan refused to obey or- 
ders and was insolent to the captain and 
mate, and swore that he would do no work 
on board of the brig. To insolence and dis- 
obedience of orders, KeUy added a violent 
assault upon the captain, whom he seized 
by the throat and had got him down, when 
the mate and a passenger coming from be- 
low, relieved him from his perilous situation, 
and finally succeeded in putting him in irons. 
After his handcuffs were on, he stated to 
the captain and mate, that the former might 
thank God he was not killed, and that they 
had got him imder, for. in half an hour 
longer, he would have shot both of them, 
and then he would have been master of the 
brig. All the above acts of insolence, dis- 
obedience and violence, took place on the 
evening of the 24th of December last So 
many of the crew, which consisted of sis 
mariners only, being placed in confinement, 
the captain was obliged to borrow from an- 
other vessel in company with him, three 
sailors, to assist in navigating the brig into 
port. 

The counsel for the defendants insisted: 
(1) That a revolt, not being defined by the 
act of congress, by the common, or by any 
other law, it could not be deemed an of- 
fence for which any person could be pun- 
ished; and that this court had so decided, 
in the case of U. S. v. Shai-p, 1 Pet [26 U. 
S.] 118. (2) That to constitute the offence 
of endeavouring to make a revolt, as de- 
fined in U. S. V. Smith [Case No. 16,337], all 
the crew must be concerned in it, and that 
in this case, nothing like concert between 
the prisoners to effect such an object is 
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proved. (3) Tliat the thirteentli section of 
the old crimes act, whilst it provides for the 
offence of confining the captain on board of 
any "ship" or "vessel," drops the latter 
word in describing this ofiCenee; and conse- 
quently, it is not punishable, unless it be 
committed on board of a "ship," whereas 
this vessel was a "brig." 

The District Attorney, for the United 
States. 
Chew & Biddle, for defendants, 

WASHINGTON, Circuit Justice, after sum- 
ming up the evidence, proceeded. The dif- 
ficulty which the court felt in Sharp's Case 
was not so much in giving a definition of 
the term "revolt," as in giving it judicially. 
The definition which I then suggested, as 
having previously impressed my mind, seem- 
ed to me to partalce too much of fancy to be 
made the groimd of a criminal prosecution; 
and as there was no such phrase to be met 
with in the common law of England, to 
which a meaning had been affixed, and to 
which the couxt could refer, it seemed to us 
too much lilie legislating to give a definition 
of our own. But as a learned judge of the 
supreme court of the United States has 
given a definition of the term "revolt,"— and 
which we approve of, provided it can, or 
ought to be given judicially, (which we 
think very questionable),— we shall, on tliis 
occasion, yield to the authority of his opin- 
ion; more especially as we understand that 
another learned judge of the same court has 
lately given a similar definition in his cir- 
cuit. Should the defendants be convicted, 
and be advised by their covmsel to take the 
opinion of the supreme court on this ques- 
tion, which it is high time should be put to 
rest*, the court will place the cause in a 
train to be carried up to that tribimal. 

I proceed then to state to the jury that the 
offence charged in this indictment, consists 
in the endeavor of the crew of a vessel, or 
any one or more of them to overthrow the 
legitimate authority of the commander of 
her, with intention to remove him from his 
command; or, against his wiU, to take pos- 
, session of the vessel by assuming and ex- 
ercising the government and navigation of 
her, or by transferring their obedience from 
the lawful commander to one who has 
usurped his station, or to whom they may 
transfer their obedience. 

This, like most other general definitions, 
may require, in particular cases, to be ex- 
plained and qualified; some instances of 
which are noticed in the case of U. S. v. 
Smith [Case No. 16,33Tj. It may therefore 
be proper to state to the jxury, that mere in- 
solent conduct, disobedience of orders, or 
even violence committed on the person of 
the master, unattended by other circumstan- 
ces, wiU not amount to this offence. Those 
acts must be coupled with an intent to sub- 
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vert the authoriiy of the master, and to dis- 
place him from his command; .which inten- 
tion is to be discovered from the expressions 
or the actions of the parties concerned, and 
from all the circumstances attending the- 
transaetion. A mere conspiracy of the crew 
to jmake a revolt, will not amount to an 
endeavour to make it, unless it be followed 
up by some overt acts tending to that endp 
nor is concert amongst the crew to make a 
revolt an essential ingredient in constituting- 
the offence. One or more daring individ- 
uals, depending for success on their courage 
and personal strength, on their popularity 
with the crew, or on the timidity of their 
characters, may, by destroying or confining- 
the officers, without concert of the crew, 
make a revolt, and of course may endeavor 
to make it; the former necessarily including 
the latter offence. This was strongly ex- 
emplified in the case of U. S. v. HaskeU [Id- 
15,321], tried here at the October session 
1823, in which there was great reason for 
believing that Smith relied solely upon his, 
own prowess, and would have succeeded, 
could he have conquered the master, after 
the severe wounds he had inflicted on him. 

The question then for the jury to decide 
in this case is, whether the acts of disobedi- 
ence, the insolence, and the violence com- 
mitted by these men, who formed two thirds^ 
of the crew, tended to subvert the authority 
and command of the captain, and were so 
intended? As to Kelly, he openly avowed 
that such was his intention, and you will 
say, under all the circumstances of the case, 
whether the same design ought, or ought 
not, to be attributed to those of the crew 
who, at or about the same time, acted in 
open opposition to the authority of the mas- 
ter, and committed acts of violence upon 
the mate, in enormity little short of that 
committed by Kelly. 

As to the objection that this offence can- 
not be committed in a vessel of any other 
description that that of a "ship," there i& 
nothing in it. "Ship" is a general term, and 
is constantly used as such. Not only nau- 
tical men, merchants, and others, but legis- 
lators, use terms showing that it is so under- 
stood; they aU speak of the ship's papers, 
the ship's husband, shipwreck, &c., whether 
the vessel referred to has one, two, or three 
masts. 

The jury found a verdict of guilty against all 
the defendants e±cept Duncan; and there be- 
ing no chance, as they stated, to agree respect- 
ing him, the district attorney entered a nolle 
prosequi as to him. 

In this case, the counsel for the defendants 
moved that they might be tried separately. 
TMs, being a matter in the discretion of the 
court, was refused; no sufficient reason being 
stated for the application, and, if granted, 
would produce a great consumption of time. 

The above case was taken to the supreme 
court upon a certificate of a division of opinion 
of the judges, as to the definition of the word 
"revolt," where it was decided. See 11 Wheat.. 
[24 U- S.] 417. 
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Case Wo. 15,517. 

UNITED STATES ex rel. STOKES et al. v- 

KENDALL. 

[5 Cranch, G. O. 163.] i 

Circuit Court, District of Columbia. July 13, 
1837.2 

Jurisdiction of Cookts — Mandamus to Officer 
OF United States — Retukn — Appearance — 
Postmaster General — Control bt Presi- 
dent. 

1. The circuit court of the District of Colum- 
bia has authority to issue a mandamus to an offi- 
cer of the United States, commanding him to 
perform a ministerial duty required by an act 
of congress, in which the right of an individual 
is concerned, if that right is clear, and he has 
no other legal specific remedy. 

2. The court, upon a proper affidavit, will 
grant a rule to show cause why a mandamus 
nisi should not issue. 

3. If a rule be laid upon a party to show cause 
why a mandamus should not issue, the court can- 
not judicially take notice of a letter addressed 
by the party to one of the judges, stating rea- 
sons for declining to appear in court to show 
cause, &c., and inclosing an opinion of the attor- 
ney-general that the court has not jurisdiction to 

'issue the writ. 

4. The party to whom a mandamus is di- 
rected cannot be permitted to appear without re- 
turning the writ. 

5. The cases of Mclntire v. Wood [7 Cranch 
(11 U. S.) 504], and McOlung v. Silliman [6 
Wheat. (19 U. S.) 598], considered. 

6. The circuit court of the District of Colum- 
bia has jurisdiction in all cases arising under the 
constitution and laws of the United States, and 
treaties made under their authority, if either of 
the parties shall be resident or found within the 
district. 

7. It has all the federal jurisdiction of a cir- 
cuit court of the "United States, and all the ju- 
risdiction of a state court. 

8. The executive officers of the United States 
are personally liable, at law, for damages, in 
the ordinary forms of action for illegal, official, 
ministerial acts or omissions, to the injury of an 
individual. 

9. It is not by the office of the person to whom 
tlie writ is directed, but by the nature of the 
thing to be done, that the propriety or impro- 
priety of issuing a mandamus is to be deter- 
mined. 

10. The postmaster-general, in the discharge 
of those duties which are prescribed by law, is 
not lawfully subject to the control of the presi- 
dent. 

11. The president's power of controlling an 
officer in i^e exercise of his official functions 
is limited to those functions which are, by law, 
to be exercised according to the will of the. presi- 
dent, and where the order of the president would 
be a justffication in law. 

12. A writ of mandamus is as much a means 
given to the executive to enable him to cause the 
laws to be faithfully executed, as a common 
capias ad respondendum, or a fieri facias, or any 
other writ devised by the judicial power is, to 
enable him to discharge that duty. 

On the 26th of May, 1S37, W. B. Stokes, 
Richard C. Stockton, Lucius W. Stocditon, 
and Daniel Moore filed their petition in the 
circuit court of the District of Columbia, 
praying the court to issue a writ of man- 
damus to Amos Kendall, postmaster-general 

1 [Reported by Hon. William Cranch, Chief 
.ludge.] 

2 [Affirmed in 12 Pet. {37 U. S.) 524.] 



of the United States, commanding him to 
credit the petitioners with the amount 
awarded to them by the solicitor of the treas- 
ury of the United States, imder an act of 
congress passed for their relief on the 2d of 
July, 1836 [6 Stat. 665], and to pay the same 
to the petitioners, deducting only the amotmt 
which shall be justly chargeable against the 
same. The facts stated in the petition were 
verified by the affidavit of one of the peti- 
tioners. 

Upon this petition, on the same day, the 
court passed the following order: "The Unit- 
ed States oa the relation of William B. 
Stokes, Richard C. Stockton, Lucius W. 
Stockton, and Daniel Moore v. Amos Ken- 
dall, Postmaster-General of the United 
States, Circuit Court of the District of Co- 
lumbia for the coimly of Washington. The 
I)etition of the relators, and the affi.davit of 
Lucius W. Stockton, one of them, having 
been presented to the court, setting forth in 
substance, that the relators having sundry 
claims upon the post-office department of 
the United States under contracts made by 
them with the late postmaster-general, Wil- 
liam T. Barry, applied to ilie congress of the 
United States for relief in the premises, who 
passed an act at the prayer of the said par- 
ties, which was approved on the 2d of July, 
1836, in and by which it was among other 
things provided, 'that the solicitor of the 
treasury do examine into and adjust the 
said claihis therein specified, and that the 
postmaster-general credit said contractors 
with whatever sum or sums of money, if 
any, the said solicitor shall so decide to be 
due to them, on account of such service or 
contract' That the said solicitor of the 
treasury did, in fact, make such decision and 
award, and did therein and thereby find due 
to said relators the sum of $161,563.89 for 
principal and interest. That said Amos Ken- 
dall, although notified of the said awards 
and decisions did omit and neglect for a con- 
siderable period of time to carry the said 
award, and the said act of congress into exe- 
cution, and did, some time after, partially 
execute the same by carrying to the credit 
of the said relators the sum of one hundred 
and twenty-two thousand one hundred and 
one dollars forty-six cents ($122,101.46), leav- 
ing of the said principal sum, so awarded, 
the sum of $39,472.47 still due, which has 
not been credited or paid, although request- 
ed. That a correspondence took place be- 
tween the relators or some of them, and the 
president of the United States, and a memo- 
rial was presented, on their behalf, to the 
senate of the United States, who proceed- 
ing thereupon and upon the reports of the 
committee of the judiciary, passed a resolu- 
tion that the postmaster-general is fully 
warranted in paying, and ought to pay to 
WOliam B. Stokes and others, respectively, 
the full amount of the award of the solicitor 
of the treasury. That said postmaster-gen- 
eral, notwithstanding the premises and other 



£26 Fei. Gas. page 703] 



facts detailed in said petition, still refuses, 
■omits, and neglects to execute tlie said act 
■of congress, and said awards, by carrying 
tlie said sum so witblield, to the credit of 
said petitioners; wherefore the said peti- 
tioners pray the said court to award the 
United States* writ of mandamus, to he di- 
rected to the said Amos Kendall, postmaster- 
general of the United States, commanding 
him: (1) That he shall fully comply with, 
obey, and execute the aforesaid act of con- 
gress of July 2, 1836, by crediting the peti- 
tioners with the full and entire sum so 
awarded as aforesaid, in conformity with 
the. said award and decision; and (2) that 
he shall pay to the said petitioners the full 
amount so awarded with interest thereon, 
deducting only the amount which shaU be 
justly charged or chargeable to the said me- 
morialists against the same. Whereupon, 
on motion of Richard S.Goxe,forthe relators, 
and upon the reading of the said petition 
and accompanying documents, it is, this 26th 
day of May, 1837, ordered by the said cir- 
cuit court, that the said Amos Kendall, post- 
master-general of the United States, show 
cause on Thursday, the first day of June 
next, if any he has, why the said writ of 
mandamus should not issue as prayed by 
said memorialists; and that a copy of this 
order be served on the said Amos Kendall, 
postmaster-general as aforesaid." 

The rule was served on the postmaster- 
general, on the day of its date. On the 1st 
of June, no appearance was entered for him 
to show cause; but the following letter was 
addressed by him to the chief judge, which 
the court decided it could not judicially no- 
tice, as he did not appear in court to show 
cause either personally or by coimsel: 

"Post-Office Department, Jime 1st, 1837. 
Hon. "William Cranch, Chief Justice, &c. Sir: 
In declhiing to appear before the circuit 
court of the District of Columbia, for the 
■county of Washington, in obedience to their 
order of the 26th ult for the purpose of 
showing cause why a mandamus should not 
issue, commanding me, as postmaster-gen- 
oral, to pay Messrs. Stockton and Stokes and 
others, a sum of money claimed by them to 
be due from the post-office department, I beg 
you to be assured that I am not actuated by 
any want of respect for you and your asso- 
ciate judges, personally or officially, but al- 
together by high public considerations. 
Doubting whether any portion of the judi- 
ciary of the United States, and much more 
whether a court established in this 'district 
Cor purposes entirely local could constitution- 
ally inquire into the official conduct of the 
president, or heads of departments, who are 
responsible through the process of impeach- 
ment, with the view to control them in their 
ministerial functions, I deemed it my duty 
to ask the opinion and advice of the attor- 
ney-general on the subject. A copy of his 
opinion I have the honor to inclose. As well 
for the reasons given by him,, as frpm the 
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conclusions of my own mind, I am constrain- 
ed to the conclusion that your court pos- 
sesses no legal or constitutional authority to 
require the attendance of the postmaster- 
general in such a ease, and that in counta- 
nancing the claim by an appearance before 
them, I should compromit my obligation to 
preserve, unimpaired, the rights of an in- 
dependent department of the general gov- 
ernment Very respectfully, your obedient 
servant, Amos Kendall." 

The opinion of the attorney-general, inclos- 
ed hi Mr. Kendall's letter, is as follows: 

"Attorney-General's Office, May 30th, 1837. 
Sir: It appears by your letter of the 29th 
instant, and the paper inclosed therein, that 
application has been made by William B. 
Stokes and others, to the circuit court of the 
District of Columbia, for the county of 
Washington, for a writ of mandamus to be 
directed to the postmaster-general of the 
United States, directing him to execute a 
certain act of congress in the mode speci- 
fied in such application; and that, in accord- 
ance therewith, the court has granted a role 
upon the postmaster-general to show ca^use 
why such writ should not issue. In answer 
to your call for my opinion and advice as to 
the jurisdiction of the court to entertain this 
procedure, and to issue the writ applied for, 
I have the honor to inform you, that I am 
clearly of opinion that no such jurisdiction 
is possessed by it In the case of Mclntire 
V. Wood, 7 Cranch [11 U. S.] 504, a similar 
question was brought up for decision in the 
supreme court of the United States, upon a 
division of opinion in the circuit court for 
the district of Ohio, upon a motion for a 
mandamus to the register of the land-office 
at Marietta, commanding him to grant final 
certificates of purchase to the plaintiff for 
certain lands in that state. The supreme 
court decided that the circuit court had no 
power to issue such a writ; the judges being 
of opinion, that the power conferred by the 
judiciary act of 1789 (1 Stat 73) on the cir- 
cuit courts to issue the writ of mandamus, 
is exclusively confined to those cases in 
which it may be necessary to the exercise of 
their jurisdiction. They considered the con- 
stitutional provisions concerning the judicial 
power of the United States, broad enough 
to authorize the delegation to the circuit 
court, of a power to issue writs of manda- 
mus, in eases where some ministerial act is 
necessary to the completion of an individual 
right arising under laws of the United 
States; but as the acts of congress delegated 
no such power, the conclusion was inevita- 
ble that it could not be exercised. The piln- 
ciple of this decision was recognized in the 
subsequent case of McGlung v. Silliman, 6 
Wheat [19 U. S.] 598, and has never, to my 
knowledge, been called in question. Unless, 
therefore, some power, in relation to the writ 
of mandamus, has been delegated to the cir- 
cuit court for the county of Washington, be- 
yond that possessed, in such cases, by the 
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other circuit courts of the United States, the 
point "must be regarded as settled by the 
highest judicial authority. I have -carefully 
examined the acts of congress organizing the 
court, and regulating its jurisdiction; but 
though it possesses some powers not dele- 
gated to the other circuit courts, I do not 
find that it has ever been authorized, In ex- 
press terms, or by any general power, to is- 
sue a writ of mandamus to an executive of- 
ficer of the United States. In this respect 
I think its jurisdiction the same with that of 
the other courts; and consequently it cannot 
rightfully entertain the procedure referred 
to. I am, sir, very respectfully, your obedi- 
ent servant, B. F. Butler." 

"Hon. Amos Kendall, Postmaster-General 
of the United States. The rule to show 
cause is herewith returned." 

The postmaster-general not having appear- 
ed to show cause, R. S. Coxe, for the re- 
lators, in support of the rule, contended: (1) 
That the right of the relators was clear. (2) 
That the writ of mandamus is the proper 
remedy, and (3) That this court has power 
and jurisdiction to issue the writ in the pres- 
ent ease. 

(Ij Upon the first point he cited the act of 
the 2d of July, 1836, "for the relief of Wil- 
liam B. Stokes, Richard O. Stockton, Lucius 
"W, Stockton, and Daniel Moore," by which 
it is enacted, "that the solicitor of the treas- 
ury be, and he is hereby authorized and di- 
rected to settle and adjust the claims of 
"William B. Stokes and Richard C. Stockton, 
of Maryland, and Lucius W. Stockton and 
Daniel Moore, of Pennsylvania, for extra 
services performed by them, as contractors 
for carrying the mail, under and by virtue of 
certain contracts therefor, by them alleged 
to have been made and entered into with 
them by William T. Barry, late postmaster- 
general of the United States; and for this 
purpose to inquire into and determine the 
equity of the claims of them, or any of them, 
for or on accoimt of any contract, or addi- 
tional contract with the said postmaster- 
genera], on which their pay may have been 
suspended by the present postmaster-gen- 
eral; and to make them such allowances 
therefor, as upon a full examination of all 
the evidence, may seem right according to 
the principles of equity; and that the post- 
magter-general be, and he is hereby directed 
to credit such mail contractors with what- 
ever sum or sums of money, if any, the said 
solicitor shall so decide to be due to them 
for and on accoimt of any such service or 
contract; and the solicitor is hereby author- 
ized to take testimony, if he shall judge it to 
be necessary to do so; and that he report to 
congress, at its next session, the law and the 
facts upon which his decision has been 
founded." The act then provides, that the 
solicitor shall not be authorized to make 
allowances for certain claims particularly 
specified therein; but which do not affect 
the present case. 



Mr. Cose then produced the awards of the 
solicitor of the treasury, of the 12th and 23d 
of November, 1836, amounting to the sum of 
?162,737.09, from which the solicitor after- 
wards made some deductions, leaving still 
§161,563.80 due; of which the postmaster- 
general, in obedience to the act, credited the 
contractors with the sum of $122,101.46, re- 
taining the residue, namely, $39,472.47, which 
he refused to pay or credit. Also a letter 
from the postmaster-general to President 
Jackson, dated December 27, 1836, as fol- 
lows: 

"To the President of the. United States. 
Sir: I have read the letter of Lucius W. Stock- 
ton, in behalf of himself and others, inform- 
ing you of the award of the solicitor of the 
treasury in their favor, and making the fol- 
lowing allegation and complaint, namely: 
'The postmaster-general, however, withholds 
&om our credit and pay, a large part of this 
award, the non-payment of which is exceed- 
ingly oppressive tp us, and we now conceive 
ourselves bound in duty to ourselves and our 
creditors to state the fact to the president, 
well knowing his determination to see, in all 
cases, that the laws are carried into effect.' 
The suspension made by me in the account 
of those gentlemen which produced their ap- 
plication to congress for relief, amounted to 
the sum' of $122,101.46. The solicitor of the 
treasury has awarded them under the act for 
their relief, the sum of $162,727.05. I have 
directed them to be paid, under that award, 
and in obedience to the law, the sum of $122,- 
101.46, being the entire amount suspended 
and referred to congress. The remainder of 
the award, $40,625.59, is made up of claims 
which may be divided into three classes, 
namely: (1) An extension of certain allow- 
ances from the 1st of April to the 31st of 
December, 1835, for alleged extra services, 
$26,862.00; (2) interest, $6,894.93; (3) the 
amount of certain claims for extra services, 
most, if not all of which had been presented 
to my predecessor, and rejected by him, $6,- 
868.66,— in all, the sum of $40,625.59. In my 
opinion the act of July 2, 1836, authorized the 
solicitor to examine and decide upon the 
claims which had been suspended by me, and 
no others. Such was my impression when 
the act passed, and such is believed to have 
been the Intention of those who passed it. 
In obedience to the mandate of the law I 
have paid those gentlemen $122,101.46, al- 
though I have yet to be convinced that they 
had the Jeast claim in law or equity to one 
sixth part of that sum. When the law re- 
quu-es it of me, I shall, with equal prompti- 
tude, pay the remaining $40,625.59, although 
satisfied that not one cent of it is justly due. 
I beg leave respectfully to suggest, that, in- 
asmuch as congress is now in session, the ap- 
propriate resort for the parties complaining 
is to that body for an explanatory act, which, 
if it confirm the opinion of the solicitor, I 
shall implicitly obey. With the highest re- 
spect, your obedient servant, Amos Kendall. 
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"P. S. Since the award was received, and 
in part executed, a letter has been received 
from the solicitor reversing his decision on 
sundiy items, amounting to $1,163.16, and 
reducing the amount awarded by that sum. 
Mr. Stockton's letter is herewith returned." 

This letter was transmitted by the president 
to Mr. L. W. Stoelrton, with the following in- 
dorsement: 

"Washington City, December, 1836. Sir,— 
On the receipt of your letter of the 26th in- 
stant, I lost no time in referring it to the 
postmaster-general for his report. Having 
received that report I hasten to forward it 
to you forthwith. It appearing that there 
is a difference of opinion between the solicitor 
and the postmaster-general upon the extent 
of the reference, under the law, to the so- 
licitor; the postmaster-general having yield- 
ed to what he believes to be all that was sub- 
mitted by the law to the solicitor's decision, 
and paid the same. But congress being now 
in session, and the best expounder of the in- 
tent and meaning of their own law, I think 
it right and proper, under existing circum- 
stances, to refer it to that body for their deci- 
sion. I deem this course proper, as the dif- 
ference in opinion about the extent of the 
submission under the law arises between the 
head of the post-office department, and the 
solicitor of the treasury; and as it appears 
that the solicitor has reversed, in part, his 
decision and award. Yours respectfully, 
Andrew Jackson. 

"Mr. Lucius W. Stockton, acting for him- 
self and others." 

Also the memorial of these relators to con- 
gress on the 3d of January, 1837, referred by 
the senate to the committee on the judi- 
ciary, with the report of the solicitor, made 
to congress on the 26th of December, 1836. 
Also the opinion of Mr. rButler, the attor- 
* ney-general, of the 31st of October, 1836, eon- 
firming that of the solicitor of the treasury 
as to the extent of the submission under the 
act of July 2, 1836. Also the report of the 
committee of the senate made on the 20th of 
January, 1837, confirming the opinions of the 
solicitor and the attorney-general as to the 
extent of the submission, and concluding 
with the following resolution, which was 
unanimously adopted by the senate: "Re- 
solved, that the postmaster-general is fully 
warranted in paying, and ought to pay to 
William .B. Stokes and others, respectively, 
the full amount of the award of the solicitor 
of the treasury." Also a correspondence be- 
tween the postmaster-general and Mr. Grun- 
dy, the chairman of the .committee of the 
senate in relation to that' report; the mes- 
sage of the president of the United States 
to the senate of the loth of February, 1837; 
and the fuilher report of the same commit- 
tee, made on the 17th of Pebruaiy, 1837, 
confirming tlieir former report and the reso- 
lutions previously adopted. 

From these documents, Mr. Coxe contend- 
ed that the right of the relators was" clear. 
26FED.CAS.— 45 



(2) The second question is, whether the writ 
of mandamus is the proper remedy. 

Upon this question Jlr. Coxe cited the cases 
of Marbury v. Madison, 1 Cranch [5 U. S.] 
162-166; Com. v. Johnson, 2 Bin. 275; the 
Post-Office Law of March 3, 1825 [4 Stat 102], 
and that of July 2, 1836, § 22 [5 Stat. SO], 
and the previous acts respecting the post 
office; 2 Davis, Abr. 435; Osborn v. Bank 
of U. S., 9 Wheat. [22 U. S.] S25; Bank of 
U. S; V- Planters' Bank, Id. 904; Story, Const, 
p. 626, § 879; Rawle, Const. 156; 1 Burr's 
Trial, p. 108. 

(3) The third question is, whether this 
court has the power and jurisdiction to is- 
sue the writ of mandamus in this case. In 
considering this question Mr. Coxe referred 
to the cases of Mclntire v. Wood, 7 Cranch 
D.1 U. S.] 504; McClung v. SiUiman, 6 Wheat. 
[19 U. S.] 598; Story, Const. 608-610; and 
U. S. V. Arredondo, 6 Pet. [31 U. S.] 709. 

CRANCH, Chief Judge, delivered the opin- 
ion of' the court upon the petition for a writ 
of mandamus.- The material facts stated in 
the affidavit upon which the rule was found- 
ed, are substantially as follows: By the act 
of congress of the 2d of July, 1836 (6 Stat. 
665), "for the relief of William B. Stokes, 
Richard C. Stockton, Lucius W. Stockton, and 
Daniel Moore," the solicitor of the treasury 
was authorized and directed to settle and ad- 
just their claims for extra services as con- 
tractors for carrying the mail under certain 
contracts made with them by Mr. Berry, the 
late postmaster-general; and for that pur- 
pose to inquire into and determine the equity 
of their claims for and on account of any 
contract with the said postmaster-general on 
which their pay had been suspended by the 
present postmaster-general, and to make them 
such allowances therefor, as upon a full ex- 
amination of all the evidence might seem 
right according to the principles of equity; 
"and that the postmaster-general be and he 
is hereby directed to credit such mail con- 
tractors with whatever sum or sums of 
money, if any, the said solicitor shall so de- 
cide to be due to them for or on account of 
any such service or contract." The solicitor 
decided the sum of $161,563.89 to be due to' 
them. The postmaster-general has credited 
them with the sum of $122,101.46 only, and 
refuses to credit them with the residue of the 
sum so decided ■ to be due to them, being 
$39,492.47. 

These facts, not being denied, must, for 
the, present, be taken to be true; and the first 
question is, whether this court, in such a 
case, has power and authority to issue a 
writ of mandamus commanding the post- 
mas ter-generaj to credit the said mail con- 
traetox-s, Stockton, Stokes, and others, with 
the sum or sums of money decided by the 
solicitor of the treasury to be due to them for 
arid on account of the services or contracts 
mentioned in the said act of congress of the. 
2d of July, 1836 (6 Stat. 605). The duty of 
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tbe postmaster-general under that act is clear 
and absolute, leaving him no discretion. It 
is a duty, in the execution of which the 
private rights of individuals are concerned; 
and the party against whom the right is 
claimed is resident within this district and 
county. The right of the relators and the 
duty of the postmaster-general appearing to 
be clear and absolute, the question arises, do 
the laws afford a remedy? If this had been 
a case against a state officer, arising upon a 
statute of a state in which the common law 
of England had been adopted, it would be a 
clear case for a mandamus, because the re- 
lators could not have any other specific rem- 
edy, nor any other remedy equivalent to a 
specific remedy, according to the forms of 
the common law. But it is suggested that 
this court has no power to issue a mandamus 
in such a ease, because the other circuit 
courts of the United States have no such 
power; according to the decision of the su- 
preme court of the United States in the cases 
of Mclntire v. Wood, 7 Craneh [11 U. SJ 504, 
and McClung v. Silliman, 6 Wheat. [19 U. S.] 
598. To understand the opinions of the su- 
preme court, in those cases, it may be nec- 
essary to state the language of the eleventh 
and fourteenth sections of the judiciary act 
of 1789 (1 Stat. 73), to which Mr. Justice John- 
son, who delivered those opinions, refers. 
The words of the eleventh section, so far as 
they relate to this subject, are, "That the cir- 
cuit courts shall have original cognizance, 
concurrent with the courts of the several 
states, of all suits of a civil nature, at com- 
mon law or in equity, where the matter in dis- 
pute exceeds, exclusive of costs, the sum or 
value of five hundred dollars, and the Unit- 
ed States are plaintiffs or petitioners; or an 
alien is a party; or the suit is between a 
citizen of the state where the suit is brought 
and a citizen of another state." The words 
of the fourteenth section are: "That all the 
before-mentioned courts shall have power to 
issue writs of scire facias, habeas corpus, and 
all other writs, not specially provided for by 
statute, which may be necessary for the ex- 
ercise of their respective jurisdictions, and 
agreeable to the principles and usages of 
law." The constitution of the United States 
(article 3, § 2) provides, that "the judicial 
power shall extend* to all eases in law and 
equity arising under this constitution, the 
laws of the United States and treaties made, 
or which shall be made, under their author- 
ity; to all cases affecting ambassadors," &c. 
The case of Mclntire v. Wood [supra], came 
up to the supreme court of the United States 
from the circuit court of Ohio, upon a cer- 
tificate stating that the judges of that court 
were divided in opinion upon, the question 
whether that court had power to issue a writ 
of mandamus to the register of a land-office 
in Ohio, commanding him to issue a final cer- 
tificate of purchase to the plaintifE for certain 
lands in that state. 
Mr. Justice Johnson, in delivering the opin- 



ion of the supreme court of the.Onited States, 
said: "This court is of opinion that the cir- 
cuit court did not possess the power to issue 
the mandamus moved for. Independent of 
the particular objections which this case pre- 
sents from its involviag a question of free- 
hold, we are of opinion that the power of the 
circuit courts to issue a writ of mandamus, 
is confined exclusively to cases in which it 
may be necessary for the exercise of their 
jurisdiction. Had the eleventh section of the 
judiciary act covered the whole ground of the 
constitution, there would be much reason for 
exercising this power in many cases wherein 
some ministerial act is necessary to the com- 
pletion of an individual right arising under 
the laws of th^ United States; and the four- 
teenth section of the same act would sanc- 
tion the issuing of the writ for such a pur- 
pose; but although the judicial power of the 
United States extends to eases arising un- 
der the laws of the United States, the leg- 
islature has not thought proper to delegate 
the exercise of that power to its circuit courts, 
except in certain specified cases." Here it 
is evident that the supreme court do not deny 
the power of the circuit courts to issue the 
writ of mandamus in some cases, but say that 
the power is confined exclusively to those 
cases in which it may be necessaiT to the ex- 
ercise of their jurisdiction. If, then, a case 
should occur in vrhich a writ of mandamus 
should be necessary to the exercise of the 
jurisdiction of a circuit court of the United 
States, it would seem that that court might 
issue it. And the supreme court says, fur- 
ther, that "had the eleventh section of the 
judiciary act covered the whole ground of the 
constitution," that is to say, (as we under- 
stand the opinion,) that if that section had 
given to the circuit courts cognizance of all 
cases in law and equity arising under the 
constitution and laws of the United States, 
"there would have been much reason for ex- 
ercising this power in many cases;" "and the 
fourteenth section," which gives them power 
to issue all writs necessary for the exercise 
of their jurisdiction, and agreeable to the 
principles and usages of law, "would sanc- 
tion the issuing of the writ for such a pur- 
pose." But congress, in giving jurisdiction 
to this court by the 5th section of the act of 
the 27th of Pebi-uary, 1801 (2 Stat. 103), "con- 
cerning the District of Columbia." has cover- 
ed the whole ground of the constitution, and 
much more; with the exception of those cases 
only in which exclusive jurisdiction is given 
by the constitution or acts of congress, to 
the supreme court of the United States, or to 
the district courts of the United States. 
With that single exception, this circuit court 
of the District of Columbia has cognizance of 
all cases in law and equity, whether arising 
under the constitution or laws of the United 
States, or under the adopted laws of Virginia 
and Maryland, with the only condition that 
one of the parties shall be resident, or found 
within the district The words of that sec- 
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tion (the mth section of tlie act of the 27th 
of February, ISOl), are: "That the said court" 
<the circuit court of the District of Columbia) 
"shall have cognizance of all crimes and of- 
fences committed within the said district, 
■and of all cases in law and equity between 
parties, both or either of which shall be resi- 
dent, or shall be found within the said dis- 
trict; and also of all actions or suits of a 
<3ivil natiure at common law or in equity in 
which the United States shaJl be plaintiffs or 
■complainant's; and of all seizures on land or 
water; and all penalties and forfeitures 
made, arising, or accruing under the laws of 
the United States." This court, therefore, is 
in that condition in which the supreme court, 
in the case of Mclntire v. Wood, say, "there 
would be much reason for exercising this 
power in many cases wherein some ministe- 
rial act is necessary to the completion of an 
individual right under the laws of the United 
States; and the fourteenth section of the ju- 
diciary act would sanction the issuing of the 
wi-it for that purpose." 

Here is a case in which a ministerial act is 
necessary to the completion of an mdividual 
right under the laws of the Umted States. 
The right of the relators, and the obligation 
of the postmaster-general are clear and abso- 
lute. It is a case in law; and the only ap- 
propriate remedy is a writ of mandamus. 
This -is the only judicial tribunal which can 
take original cognizance of the case and ap- 
ply the proper remedy. How, then, can this 
court refuse it? To refuse it would be a de- 
nial of justice. If it be a case for a writ of 
mandamus, the relators are as much entitled 
to it as any other person would be entitled 
to a writ of capias in a common action of 
assumpsit against an individual. If the law 
gives them a right, it gives them a remedy 
in some form. The only question, then, is, 
what is the proper form? There are various 
writs to bring parties and their eases before 
the court. The selection of the writ depends 
upon the nature of the case. Neither an ac- 
tion upon the case, nor of assumpsit, (if it 
<;ould be maintained,) nor an indictment, could 
give the relators a specific remedy, Theii 
right might, perhaps, be tried in some such 
form of action, but it would not give them a 
•specific remedy, nor a remedy which would 
be certainly adequate to a specific remedy. 
The proceeding by mandamus is a remedy 
given by that common law which was in force 
in Maryland and Virginia on the 27th of Feb- 
ruary, 1801. and continued in force in this 
district by the act of congress of that date, 
and which is still in force here. If a case is 
made out, in which, according to that law, 
the proceeding by mandamus is the proper 
remedy, this court is bound to grant it 

The supreme court, in the ease of Marbury 
Y. aiadison, 1 Cranch [5 U. S.] 163, say; "The 
very essence of civil liberty certainly consists 
in the right of every individual to claim the 
protection of the laws whenever he receives 
an injury." "One of the first duties of gov- 



ernment is to afford that protection. In 
Great Britain the king himself is sued in the 
respectful form of a petition, and he never 
fails to comply with the judgment of his 
court In the third volume of his Commen- 
taries (page 23), Blackstone states two cases 
in which a remedy is afforded by mere opera- 
tion of law. 'In all other cases,' he says, 'it 
is a general and indisputable rule, that where 
there is a legal right there is also a legal rem- 
edy by suit or action at law, whenever that 
right is invaded.' And afterwards, in page 
109 of the same volume, he says: 1 am next 
to consider such injuries as are cognizable by 
the courts of common law, and herein I shalj 
for the present only remark that all possible 
injuries whatsoever that did not fall within 
the exclusive cognizance of either the ec- 
clesiastical, military, or maritime tribunals, 
are, for that very reason, within the cogni- 
zance of the common law courts of justice; 
for it is a settled and' invariable principle in 
the laws of England, that every right when 
withheld, must have a remedy, and every in- 
jury its proper redress. The government of 
the United States has been emphatically 
termed a government of laws, and not of men. 
It will certainly cease to deserve this high 
appellation, if the laws furnish no remedy for 
the violation of a vested, legal right If this 
obloquy is to be cast on the jurisprudence of 
our country, it must arise from the peculiar 
character of the case. It behooves, then, to 
inquire whether there be, in its composition, 
any ingredient which shall exempt it from le- 
gal investigation, or exclude the injm*ed pai-ty 
from legal redress.' " The chief justice then 
goes on to show that it was not a case of 
damnum absque injuria, and says: "Is it in 
the nature of the transaction? Is the act of 
delivering or withholding a commission to be 
considered as a mere political act, belonging 
to the executive department alone, for the 
performance of which entire confidence is 
placed, by our constitution, in the supreme 
executive; and for any misconduct respecting 
which, the injured individual has no remedy? 
That there may be such cases is not to be 
questioned; but that every act of duty, to be 
performed in any gf the great departments of 
government, constitutes such a case, is not to 
be admitted. By the act concerning invalids, 
passed in June, 1794 [1 Stat 392], the secre- 
tary at war is ordered to place on the pension 
list all persons whose names are contained in 
a report previously, made by him to congress. 
If he should refuse to do so, would the wound- 
ed veteran be without remedy? Is it to be 
contended that where the law, in precise 
terms, directs the performance of an act in 
which an individual is interested, the law. is 
incapable of securing obedience to its man- 
date? Is it on aecoimt of the character of the 
person against whom the complaint is made? 
Is it to be contended that the heads of de- 
partments are not amenable to the laws of 
their country? Whatever the practice on par- 
ticular occasions may be, the theory of this 
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pxineiple will certainly never tie maintained. 
No act of the legislature confers so extraordi- 
nary a privilege, nor can it derive counte- 
nance from the doctrines of the common law. 
After staging that personal injury from the 
king to a subject is presumed to be impossi- 
ble, Blackstone (volume 3, p. 255) says: 'But 
injuries to the rights of property can scarcely 
be committed by the crown without the in- 
tervention of its officers; for whom, the law, 
in matters of right, entertains no respect or 
delicac3% but furnishes various methods of 
detecting the errors and misconduct of those 
agents, by whom the king has been deceived 
and induced to do a temporary injustice.' By 
the act passed m 1796 authorizing the sale of 
the lands above the mouth of Kentucky river 
[1 Stat. 464], the purchaser, on paying his 
purchase-money, becomes completely entitled 
to the property purchased; and on producing 
to the secretary of state the receipt of the 
treasurer upon a certificate requii-ed by the 
law, the president of the United' States is 
authorized to grant him a patent It is fur- 
ther enacted that all patents shall be counter- 
signed by the secretaiy of state, and recorded 
in his office. If the secretary of state should 
choose to withhold this patent, or, the pat- 
ent being lost, should refuse a copy of it, can 
.it be imagined that the law furnishes to the 
injured person no remedy? It is not believed 
that any person whatever would attempt to 
maintain such a proposition. It follows, then, 
• that the question, whether the legality of an 
1 act of the head of a department be examina- 
' ble in a court of justice, or not, must always 
depend upon the nature of the act. If some 
acts be examinable, and others not, there 
must be some rule of law to guide the court- 
in the exercise of its jurisdiction. In some 
instances there may be difficulty in applying 
the rule to particular cases; but there cannot, 
it is believed, be much difficulty in laying 
down the rule. By the constitution of the 
United States the president is invested with 
certain important political powers, in the ex- 
ercise of which he is to use his own discre- 
tion, and is accountable only to his country in 
his politicafi character, and to his own con- 
science. To aid him in tbe performance of 
these duties, he is authorized to appoint cer- 
tain officers, who. act by his authority, and in 
conformity with his orders. In such cases, 
their acts are his acts; and, whatever opinion 
may be entertained of the manner in which 
executive discretion may be used, still thert: 
exists, and can exist, no power to control that 
discretion. The subjects are political. They 
respect the nation, not individual rights, and 
being intrusted to the executive, the decision 
of the executive is -conclusive. The applica- 
tion of this remark will be perceived by ad- 
verting to the act of congress for establishing 
the department of foreign affairs. This offi- 
cer, as his duties were prescribed by that act, 
is to conform precisely to the will of the presi- 
dent He is the mere organ by whom that 
will is communicated. The acts of such an 



officer, as an officer, can never be examinable 
by the courts. But when the legislature pro- 
ceeds to impose on that officer other duties; 
when he is directed peremptorily to perfonn 
certain acts; when the rights of individuals 
are dependent on the performance of those 
acts; he is so far the officer of the law; is 
amenable to the laws for his conduct;' and 
cannot, at his discretion, sport away the vest- 
ed rights of others. The conclusion from this 
reasoning, is, that, where the heads of depart- 
ments are the political or confidential agents 
of the executive, merely to execute the will of 
the president, or rather to act in cases in 
which the executive possesses a constitutional 
or legal discretipn, nothing can be more per- 
fectly clear, than that their acts are only po- 
litically examinable. But where a specific 
duty is assigned by law, and individual rights 
depend upon the performance of that duty, it 
seems equally clear that the individual who 
considers himself injured, has a right to re- 
sort to the laws of his country for a remedy. 

"If this be the rule, let us inquire how it 
applies to the ease nnder the consideration of 
the court The power of nominating to the 
senate, and the power of appointing the per- 
son nominated, are political powers, to be ex- 
ercised by the president, according to his own 
discretion When he has made an appoint- 
ment, he has exercised his whole power, and 
his discretion has been completely applied to 
the ease. If, by law. the officer be removable 
at the will of the president, then a new ap- 
pointment may be immediately made, and the 
rights of the officer are terminated. But as a 
fact which has existed cannot be made never 
to have existed, the appointment cannot be 
annihilated; and, consequently, if the officer 
is by law not removable at the will of the 
president, the rights he has acquired are pro- 
tected by the law, and are not resumable by 
the president They cannot be extinguished 
by executive authority, and he has the privi- 
lege of asserting them in like manner as if 
they had been derived from any other source. 

"The question whether a right has vested 
or not, is, in its nature, judicial, and must be 
tried by the judicial authority. If, for ex- 
ample, Mr. Marbury had taken the oaths of a 
magistrate, and proceeded to act as one, in 
consequence of which a suit had been insti- 
tuted against him, in which his defence had 
depended on his being a magistrate, the va- 
lidity of his appointment must have been de- 
termmed by judicial authority. So, if he con- 
ceives that, by virtue of his appointment, he 
has a legal right either to the commission 
which has been made out for him, or to a 
copy of that commission, it is equally a ques- 
tion examinable in a court, and the decision 
of the court npon it, must depend on the opin- 
ion entertained of his appointment. That 
question has been discussed, and the opinion 
is, that the latest point of time which can be 
taken as that at which the appointment was 
complete, and evidenced, was when, after the 
signature of the president, the seal of the 
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United States was affixed to the commission. 
It is, then, the opinion of the court: (1) That 
hy signing the commission of Mr. Marbury, 
the president of the United States appointed 
32im a justice of peace for the county of Wash- 
ington, in the District of Columbia; and that 
the seal of the United States, affixed thereto 
by the secretary of state, is conclusive testl 
mony of the verity of the signature, and of 
the completion of the appointment; and that 
the appointment conferred on him a legal 
right to the office for the space of five years. 
(2) That, having his legal title to the office, 
he has a consequent right to the commission; 
a refusal to deliver which is a plain violation 
of that right, for which the laws of his coun- 
try afford him a remedy. It remains to be 
inquired whether, (3) He is entitled to the 
remedy for which he applies. This depends 
on, (1) The nature of ^he writ applied for; 
and, (2) The power of this court 
■ "1. The nature of the writ. 

"Blackstone, in the third volume of his 
Commentaries (page 110), defines a manda- 
mus to be ''a command issuing in the king's 
name from the court of king's bench, and 
directed to any person, corporation, or in- 
ferior court of judicature within the king's 
dominions, requiring them to do some par- 
ticular thing therein specified, -vvhich apper- 
tains to their office and duty, and which the 
court of king's bench has previously deter- 
mined, or at least supposes to be consonant 
to right and justice.' Lord Mansfield, in 3 
Burrows, 126G, in the case of Rex v. Barker, 
states, with much precision and explicitness, 
the cases in which this writ may be used. 
"Whenever,* says that very able judge, *there 
is a right to execute an office, perform a serv- 
ice, or exercise a franchise, (more especially 
if it be in a matter of public concern, or at- 
tended with profit,) and a person is kept out 
of possession, or dispossessed of suet right, 
and has no other specific legal remedy, this 
■court ought to assist by mandamus, upon 
reasons of justice, as the writ expresses, and 
upon reasons of public policy, to preserve 
peace, order, and good government.' In the 
same case he says: 'This writ ought to be 
used upon all occasions where the law has 
■established no specific remedy, and where in 
justice and good government there ought to 
be one.' 

"In addition to the authorities now par- 
ticularly cited, many others were relied on 
at the bar, which show how far the practice 
has conformed to the general doctrines that 
have been just quoted. This writ, if award- 
ed, would be directed to an officer of gov- 
omment, and its mandate to him would be, 
to use the words of Blackstone, *to do a par- 
tidular thing therein specified, which apper- 
tains to his office and duty, and which the 
court has previously determined, or at least 
supposes to be consonant to right and jus- 
tice.' Or, In the words of Lord Mansfield, 
the applicant. In this case has a right to ex- 
ecute an office of public concern, and l,s kept 



out of possession of that right These cir- 
cumstances certainly concur in this case. 
StUl, to render the mandamus a proper reme- 
dy, the officer to whom it is to be directed, 
must be one to whom, on legal principles, 
such writ may be directed; and the person 
applying for it must.be without any other 
specific and legal remedy. 

"(2) With respect to the officer to whoni it 
would be du'ected. The intimate political 
relation subsisting between the president of 
the United States and the heads of depart- 
ments, necessarily renders any legal Investi- 
gation of the acts of one of those high officers 
pecimlarily irksome, as well as delicate; and 
excites some hesitation with respect to the 
propriety of entering into such investigation. 
Impressions are often received without much 
reflection or examination, and it is not won- 
derful that in such a case as this, the asser- 
tion, by an Individual, of his legal claims in 
a court of justice, to which claims it is the 
duty of that court to attend, should, at first 
view, be considered by some as an attempt 
to intrude into the cabinet, and to intermed- 
dle with the prerogatives of the executive. 
It is scarcely necessary for the court to dis- 
claim all pretensions to such a jurisdiction. 
An extravagance, so absurd and excessive, 
could not have been entertained for a mo- 
ment. The province of the court is, solely, to 
decide on the rights of individuals, not to In- 
quire how the executive, or executive officers 
perform duties in which they have a dis- 
cretion. Questions in their nature political, 
or which are, by the constitution and laws, 
submitted, to the executive, can never be 
made in this court But, if this be not such 
a question; it, so far from being an intrusion 
into the secrets of the cabinet, it respects a 
paper which, -according to law, is upon rec- 
ord, and to a copy of which the law gives 
a right, on the payment of ten cents; If it 
be no intermeddling with a subject over 
which the executive can be considered as 
having exercised any control; what is there 
in the exalted station of the officer, which 
, shall bar a citizen from asserting, In a court 
of justice, his legal rights, or shall forbid a 
court to listen to the claim, or to issue a man- 
damus, directing the performance of a duty, 
not depending on executive discretion, but 
on particular acts of congress, and the gen- 
eral principles of law? If one of the heads 
of departments commits any illegal act, un- 
der color of his office, by which an indi- 
vidual sustains an injury, it cannot be pre- 
tended that his office alone exempts- him 
from being sued in the ordinary mode of 
proceeding, and being compelled to obey the 
judgment of the law. How, then, can his 
office exempt him from this particular mode 
of deciding on the legality of his conduct. 
If the ease be such a case as would, were any 
other individual the party complained of, au- 
thorize the process? It is not by the office 
of the person to whom the writ Is directed, 
but the nature of the thing to be, done, that 
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tlie propriety or impropriety of issuing a 
mandamus is to be determined. When tlie 
head of a department acts in a ease, in which 
executive discretion is to be exercised; in 
which he is the mere organ of executive -will; 
it is again repeated, that any application to a 
court to control, in any respect, his conduct, 
would be rejected without hesitation. But 
where he is directed by law to do a certain 
act affecting the absolute rights of individ- 
uals, in the performance of which he is not 
placed under the particular direction of the 
president, and the performance of which the 
president cannot lawfully forbid, and there- 
fore is never presumed to have forbidden; 
as for example, to record a commission, or a 
patent for land, which has received all the 
legal solemnities; or' to give a copy of such 
record; in such eases, it is not perceived on 
what ground the courts of the country are 
further excused from the duty of giving 
judgment, that right be done to an injured 
individual, than if the same services were 
to be performed by a person not the head of 
a department. 

"This opinion seems not now, for the first 
time, to be taken up in this country. It 
must be well recollected that in 1792, an act 
passed, directing the secretary at war to 
place on the pension list such disabled of- 
ficers and soldiers as should be reported to 
him by the circuit courts, which act, so far 
as the duty was imposed on the courts, was 
deemed unconstitutional; but some of the 
judges thinking that the law might be exe- 
cuted by them in the character of commis- 
sioners, proceeded to act, and to, report in 
that character. This law being deemed un- 
constitutional ^at the circuits, was repealed, 
and a different system was established; but 
the question whether those persons who 
had been reported by the judges, as com- 
missioners, were entitled, in consequence of 
that report, to be placed on the pension list, 
was a legal question, properly determinable 
in the courts, although the act of placing 
such persons on the list, was to be per- 
formed by the head of a department. That 
this question might be properly settled, con- 
gi-ess passed an act in February, 1793 (1 
Stat 333), making it the duty of the secre- 
tary of war, in cojijunetion with the attor- 
ney-general, to take such measures as might 
be necessary to obtain an adjudication of 
the supreme court of the United States, on 
the validity of any such rights, claimed un- 
der the act aforesaid. After the passage of 
this act, a mandamus was moved for, to be 
directed to thQ secretary at war, command- 
ing him to place on the pension list, a per- 
son stating himself to be on the report of 
the judges. There is, therefore, much rea- 
son to believe, that this mode of trying the 
legal right of the complainant was deemed 
by the head of a department, and by the 
highest law officer of the United States, the 
most proper which could be selected for 
the purpose. When the subject was brought 
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before the court, the decision was, not that 
a mandamus would not lie to the head of a 
department directing him to perform an act, 
enjoined by law, in the performance of 
which an individual had a vested interest; 
but that a mandamus ought not to issue in 
that case; the decision necessarily to be 
made, if the report of the commissioners 
did not confer on the applicant a legal right. 
The judgment, in that case, is understood to 
have decided the merits of all claims of that 
description; and the persons, on the report 
of the commissioners, found it necessary to 
pursue the mode prescribed by the law sub- 
sequent to that which had been deemed un- 
constitutional, in order to place themselves 
on the pension list. The doctrine, therefore,, 
now advanced, is by no means a novel one. 
It is true that the mandamus, now moved 
for, is not for the performance of an act 
expressly enjoined by statute. It is to de- 
liver a commission; on which subject the 
acts of congress are silent. This difference 
is not considered as affecting the case. It 
has already been stated that the applicant 
has, to that commission, a vested legal right, 
of which the executive cannot deprive him. 
He has been appointed to an office, from 
which he is not removable at the will of the 
executive; and being so appointed, he has a 
right to the commission which the secretary 
ha,s received from the president for his use. 
The act of congress does not, indeed, order 
the secretary of state to send it to him, but 
it is placed in his hands for the person en- 
titled to it; and cannot be more lawfully 
withheld by him, than by any other person. 
It was, at first, doubted whether the action 
of detinue was not a specific legal remedy 
for the commission which has been with- 
held from Mr. Marbury; in which case a 
mandamus would be improper. But this 
doubt iias yielded to the consideration that 
the judgment in detinue is for the thing 
itself, or its value. The value of a public 
office not to be sold, is incapable of being 
ascertained; and the applicant has a right 
to the office itself, or to nothing. He will 
obtain the office by obtaining the commis- 
sion, or a copy of it from the record. This, 
then, is a plain case for a mandamus." 

From a consideration of the opinions of the 
supreme court in the eases of Marbury v. 
Madison, Mclntire v. Wood, and McClung 
V, Silliman [supra], we can have no hesi- 
tation in saying that the relators have made 
out a case, in which, "according to the princi- 
ples and usages of law, a writ of manda- 
mus is the proper remedy, and that it is nec- 
essary to enable this court to exercise its 
jurisdiction' in that case. But although we 
have shown, as we think, that, even under 
the opinion of the supreme court, in Mcln- 
tire V. Wood, this court has power to isslie 
the writ of mandamus, in this case, yet it 
may possibly be objected that our argument 
is founded upon inferences drawn from the 
language of that opinion; which inferences 
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Mr. Justice Johnson, in tlie case of McClung 
V, Silliman, 6 Wheat. [19 U. S.] 598, repu- 
diates. The only point decided in that ease 
■was, that "a state court cannot issue a man- 
damus to 'an officer of the United States." 
But Mr. Justice Johnson, in delivering the 
opinion of the court in that case (page 599), 
said: "In the case of Mclntire v. "Wood, 
decided in this court in 1S13, the mandamus 
contended for -was intended to perfect the 
same claim^ and in point of fact, the suit 
was between the, same parties. The influ- 
ence of that decision on these cases, is re- 
sisted on the ground that it did not appear 
in that case that the eontroTersy was be- 
tween parties, who, under the description 
of person, were entitled to maintain suits in 
the courts of the United Staes; whereas the 
averments, in the present cases, show that 
the parties litigant are citizens of different 
states, and therefore competent parties in 
the circuit court. But we think it perfectly 
clear, from an examination of the decision 
alluded to, that it was totally uninfluenced 
by any considerations di*awn from the want 
of personal attributes of the parties. The 
case came up on a division of opinion, and 
the single question stated is, whether the 
court had power to issue a writ of mandamus 
to the register of a land-office in Ohio, com- 
manding him to issue a final certificate of 
purchase to the plaintiff, for certain lands 
in the state? Both the argument of counsel, 
and the opinion of the court, distinctly show 
that the power to issue the mandamus, in 
that case, was contended for as incident to 
the judicial powers of the United States. 
And the reply of the court is, that though, 
argumenti gratia, it be admitted that this 
controlling power over its ministerial officers 
would follow from vesting in its courts 
the whole judicial power of the United 
States, the argument fails here, since the leg- 
islature has only made a partial delegation 
of its judicial powers to the circuit courts; 
that if the inference be admitted, as far as 
the judicial power of the court actually ex- 
tends, still cases arising imder the laws of 
the United States, are not per se among the 
cases comprised within the jurisdiction of 
the circuit court under the provisions of the 
11th section of the judiciary act of 1789 (1 
Stat. 73); jurisdiction being in such cases 
reserved to the supreme court, under the 25th 
section, by way of appeal from the decisions 
of the state courts. There is, then, no just 
inference to be drawn from the decision in 
the ease of Mclntire v- Wood, in favor of a 
case in which the circuit courts of the Unit- 
ed States are vested with jurisdiction under 
the 11th section. The idea is in opposition 
to the express words of the court, in re- 
sponse to the question stated, which are, 
'that the circuit court did not possess, the 
power to issue the mandamus moved for,' 

"It is now contended that as the parties to 
this controversy are competent to sue under 
the 11th section, being citizens of different j 



states, this is a case within the provisions of 
the 14th section; and that the circuit court 
was vested with power to issue this writ 
imder the description of 'a writ not specially 
provided for by statute,' but 'necessary for 
the exercise of its jurisdiction.' The ease 
certainly does present one of those instances 
of equivocal language, in which the proposi- 
tion, though true m the abstract, is, in its 
application to the subject, glaringly incor- 
rect. It cannot be denied, that the exercise 
of this power is necessary to the exercise o£ 
jurisdiction in the court below; but why is 
it necessary? Not because that court possess- 
es jurisdiction, but because it does not pos- 
sess it. It must exercise this power, and 
compel the emanation of the legal document, 
or the execution of the legal act by the reg- 
ister of the land-office, or the party cannot 
sue. The 4th section of the act under con- 
sideration, could only have intended to vest 
the power now contended for, in cases where 
the jurisdiction already exists, and not where 
it is to be courted or acquired by means of 
the writ proposed to be sued out. Such was 
the case brought up from Louisiana, in which 
the judge refused to proceed to judgment; by 
which act the plaintiff must have lost his 
remedy below, and this court have been de- 
prived of its appellate control over the ques- 
tion of right." 

As far as we can understand this argument 
of Mr. Justice Johnson, which probably would 
have been more intelligible if the arguments 
of the counsel had been reported, he places 
the decision of the court, in the case of Mc- 
lntire V. Wood, upon the ground that the con- 
troversy between the parties was a case 
arising under the laws of the United States, 
which would, per se, have been a good 
ground of jurisdiction in the circuit courts, 
if it had been given to those courts by the 
11th section of the judiciary act of 1789; 
but as it was not so given, they had not 
jurisdiction; and therefore they had not the 
power to issue the mandamus in that case. 
And from that decision, he says, as we un- 
derstand him, it cannot be inferred that, if, 
in a like case, the controversy should be be- 
tween citizens of different states (whicli 
would be a case in which the circuit court 
would have jurisdiction under the 11th sec- 
tion of the judiciary act of 1789), the court 
would have power to issue the writ of man- 
damus. Whether we have, or have not, how- 
ever, understood that opinion correctly, we 
do not deem of much importance in this case, 
because, as observed before, this court has 
cognizance of all cases in law and equity, 
however arising, between parties, both or ei- 
ther of which are resident, or found within 
this district. Our powers are given by the 
3d and our jurisdiction by the 5th section of 
the act of the 27th of February, 1801. By 
the third section it is enacted "that there 
shall be a court in the said district, which 
shall be called the 'Circuit Court of the Dis- 
trict of Columbia'; and the said court and 
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the judges thereof, shall have all the powers 
vested in the circuit courts, and the judges 
of the circuit courts of the United States." 
The only circuit courts, and judges of the 
circuit courts of the United Staes, then- exist- 
ing, were those ordained and established by 
the act of congress of the 13th of February, 
1801 (2 Stat. 89), by the 10th section of which 
they were invested with all the powers there- 
tofore granted by law to the circuit courts 
of the United States, unless where otherwise 
provided for by that act. And by the 11th 
section it was enacted, among other things, 
that the said courts respectively should have 
cognizance of all crimes and offences cog- 
nizable under the authority of the United 
States, and committed within their respective 
districts, or upon the high seas, "and also 
all cases in law or equity arising under thft 
constitution and laws of the United States, 
and treaties made, or which may be made, 
under their authority." "And also of all ac- 
tions or suits, matters or things cognizable 
by the judicial authority of the United States, 
under and by virtue of the constitution there- 
of, where the matter in dispute shall amount 
to $400, and where original jurisdiction is not 
given, by the constitution of the United 
States, to the supreme court thereof, or ex- 
clusive jurisdiction, by law, to the district 
courts of the United States." It is evident 
that this section "covered the whole ground 
of the constitution;" so that, if it had been 
in force when the case of Mclutire v. Wood 
arose, the decision in that case would proba- 
bly have been different. Although the act of 
February 13, 1801,, was repealed by the act 
of 1802, yet the repeal did not in any man- 
ner affect the powers or jurisdiction of this 
court, given by the act of February 27, 1801 
(2 Stat. 103). But this- court has a jurisdic- 
tion still more extensive than that which was 
given by the act of the 13th of February, 
1801; and if the jurisdiction given by the 
11th section of that act would have justified 
the<court in issuing the mandamus under the 
14th section of the judiciary act of 1789, a 
fortiori will the jurisdiction given to this 
court, by the oth section of the act of the 
27th of February, 1801, justify this court in 
issuing it 

In the opinion of the supreme court in 
aicClung V. SUliman [supra], Mr. Justice 
Johnson sems to have supposed that it was 
not sufficient that the writ of mandamus 
should be necessary for the exercise of its 
jurisdiction in the mandamus case itself; but 
that it must be necessary for the exercise of 
its jurisdiction in some ulterior suit. He 
says (page 601): "It cannot be denied that 
the exercise of this power" (meaning the writ 
of mandamus), "is necessaiy to the exercise 
of jurisdiction in the coiu:t below; but why is 
it necessary? Not because that court pos- 
sesses jurisdiction; but because it does not 
possess it. It must exercise this power" 
(that is, issue the writ), "and' compel the 
emanation of the legal document, or the ex- 



ecution of the legal act by the register of 
the land-office, or the party cannot sue." Al- 
though in the case of McClung v. Silliman, 
the mandamus might have been asked, for 
the purpose of obtaining a document neces- 
sary to the prosecution of another suit, yet 
it cannot be necessary, in all cases, that the 
mandamus should be merely an ancillary pro-^ 
ceeding, with a view to an ulterior action. 
In the greater number of cases, the -remedy 
by mandamus is final; and th^ court must 
have jurisdiction of the case stated as the 
cause for issuing the writ, before it can be 
lawfully issued. The court must possess the 
jurisdiction before they can exercise it. The 
court exercises its jurisdiction when it calls 
the parties before it. If B., a resident of 
this district, is indebted to A,, upon a prom- 
issory note, this court has jurisdiction of the 
case. To enable the court to exercise its ju- 
risdiction in the case, some kind of writ is 
necessary. A capias is the usual writ. But 
it is only because it is a "writ necessary for 
the exercise of its jurisdiction" in that case, 
that the court is authorized to issue it; 
for it is not specially given by the 14th sec- 
tion of the judiciary act, which is the only 
authority for issuing it. But it is one of the 
writs not specially provided' for by statute; 
and it is a writ agreeable to the principles 
and usages of law, and necessary for the ex- 
ercise of the jurisdiction of the court in the 
given case, and therefore the court may issue 
it. Cases of mandamus stand exactly on the 
same footing. The court has no more au- 
thority for issuing a capias, than for issu- 
ing a mandamus. It surely cannot be that a 
court can only isue a writ of mandamus be- 
cause it has not jurisdiction, or for the pur- 
pose of creating a jurisdiction which did not 
exist before. It must be that we have misun- 
derstood the language of the opinion; and i^e 
are the more inclined to think so, because, 
in the next sentence, the judge says: "The 
14th section of the act under consideration 
could only be intended to vest the power, 
now contended for, in cases where the juris- 
diction already exists, and not- where it is to 
be courted or acquired by means of the writ 
proposed to be sued out." And again, in 
page 604, he says: "But when in the cases 
of aiarbury v. Madison, and Mclntire v. 
Wood, this court decided against the exer- 
cise of that power, the idea never presented 
itself to any one that it was not within the 
scope of the judicial powers of the United 
States, although not vested, by law, in the 
courts of the general government." By 
which we suppose we are to understand that, 
when, in the case of Marbury v, Madison, the 
supreme court refused to issue the writ of 
mandamus because it would have been an ex- 
ercise of original jurisdiction not warranted 
by the constitution; and when in the case of 
Mclntire v. Wood, the court decided against 
the exercise of the power, by the circuit court, 
to issue the writ, because congress had not 
conferred upon the circuit court all the ju- 



[26 Fed. Cas. page 713] 

risdiction wMch it was autTiorized by the 
<:onstitutioii to confer, bo one supposed that 
the -power was not within the scope of the 
judicial powers granted to the general gov- 
ernment; and we are still left to infer, that 
if congress had conferred on the circuit courts 
all the jurisdiction which they might consti- 
tutionally have conferred, there could he no 
doubt of the power of the circuit court to is- 
sue the writ, under the power given in the 
14th section of the judiciary act of 17S9. 

As the postmaster-general has not thought 
proper to appear to show cause why the writ 
of mandamus should not issue, the court will 
coDsider such objections as occur to them as 
being possible to be suggested. If it should 
be said that if every neglect of duty by a 
public officer, by which an individual suffers 
an injury, is to be the subject of a manda- 
mus, it will become the common mode of re- 
dress in such cases, and the officers of govern- 
ment may be harassed; we answer that eveiy 
public officer who neglects or refuses to per- 
form a mere ministerial duty, whereby an in- 
dividual is injured, is legally responsible to 
that individual in some form or other; and a 
mandamus is one of the mildest forms of ac- 
tion which can be used; as it supposes that 
the duty may still be performed; and as it 
does not subject the officer to pecuniary dam- 
ages, and is one of the best forms in which 
the right of the supposed injured party may 
be tried. As it can be used only in cases 
where a duty is to be perfoi-med, and where 
it is still in the power of the officer to per- 
form it, the eases cannot be very numerous, 
and the officers will be less harassed by this 
form of action than by the other usual forms 
of action .which are generally commenced by 
the severe process of personal arrest. If it 
be said that a mandamus, commanding the 
postmaster-general to pay, as well as to credit, 
the sum awarded by the solicitor of the treas- 
ury, would be the means of compelling the 
United States to pay money by legal process, 
without previous appropriation by law, the 
court will take further time to consider, as 
we have doubts whether the mandamus 
should now go to that extent. 

A doubt has been suggested "whether any 
portion of the judiciary of the United States, 
and much more, whether a court established 
in this district, for purposes entirely local, 
could constitutionally inquire into the official 
conduct of the president or heads of depart- 
ments, who are responsible through the pro- 
cess of impeachment, with the view to con- 
trol them in their ministerial functions." In 
answer to so much of this objection as re- 
gards the other portions of the judiciary of 
the United States, we refer to the decision 
of the supreme court in the case of Marbury 
V. Madison, as delivered by the late Chief 
Justice Marshall, and which has been before 
<iited. 

With regard to the saggestion that the eir- 
■cuit court, established in this district, is for 
purposes entirely local, the fact is not so. 
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This court has all the jurisdiction which any 
other circuit court of the United States can 
have in its circuit, and much more. It is 
the comrt which the legislature of the United 
States has thought proper to ordain and es- 
tablish as one of the courts inferior only to ■ 
the supreme court of the United States, and 
to which it has confided the administration of 
those laws on which depends the protection of 
the lives, the personal liberty, and the prop- 
erty of the president, vice-president, heads of 
departments, and other officers of the gov- 
ernment, foreign ministers and strangers vis- 
iting the seat of government, as well as of 
the citizens and inhabitants of the district. 
This court has power to call before it every 
person i^oxmd in the district, from the highest 
to the lowest; and it is upon this power that 
they all depend for that protection which the 
law extends over them. If there is any of- 
ficer of government in the district too high 
to be reached by the process of this court, 
then there is no legal security here for our 
lives, our liberty, or our, property. If this 
court cannot "inquire into the official conduct 
of the president, or heads of departments," 
"with a view to control them in their minis- 
terial functions," it is not because this court 
is established m this district "for pui-poses 
entirely local." 

The suggestion that the president and heads 
of departments are not responsible, except by 
impeachment, for the exercise of their minis- 
terial functions, seems to imply that the post- 
master-general, like the heads of departments, 
may shelter himself under the authority or^ 
command of the president, i^ut if they can 
do it, in a case like the present, where the 
duty is expressly enjoined by an act of con- 
gress, this officer cannot do it; for his rela- 
tion to the president is very different from 
theirs. They, in the very terms by which 
their offices were created and their duties de- 
fined, are to perform such duties and execute 
such orders as they shall be required to per- 
form and execute by the president of the 
United States The secretary of the treasury, 
however, may possibly stand in a different 
relation to the president, as his duties are 
better defined by law, and as there is a di- 
rect communication, established by law, be- 
tween him and the legislature, without the in- 
tervention of the president; but still he is 
bound by the second section of the act of the 
2d of September, 1789, "generally to perform 
all such services, relative to the finance, as 
he shall be directed to perform." The act 
does not say by whom he may be thus direct- 
ed; if by the president,* then his relation to 
the president is the same as that of the other 
heads of departments. The postmaster-gen- 
eral, however, clearly bears no such relation 
to the president. "We cannot find a word in 
the law under which he was appointed, or in 
the various laws respecting the post-office 
establishment, or In the constitution of the 
United States, which intimates any connec- 
tion between him and the president; or any 
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authority in the president to prescribe Ms 
duties, or to control him in the exercise of 
his official functions. It is true that he is 
appointed, and therefore may he removed, hy 
the president. Bu<- the president, if he has 
' the power to control him, can only do it 
through his fear of removal. If he should so 
control him, no act done by him under that 
control, could be thereby justified. The post- 
master-general, in the exercise of the duties 
of his office, appears to be legally as inde- 
pendent of the president as the president is 
of him.. There can, therefore, be no pretence 
for avoiding responsibility under any order of 
the president, nor for showing the irresponsi- 
bility which may be supposed to belong to 
that high officer. In what eases public offi- 
cers are responsible to individuals for their 
official acts, or for the neglect of their official 
duties, is shown very clearly in the opinion 
of the supreme court of the United States in 
the case of Marbury v. Madison, already 
cited. 

We have thus endeavored to answer aU the 
objections which have occurred to us as like- 
ly to be made; and our opinion upon the 
whole case, after the best and most anxious 
consideration, with a desire and determina- 
tion to do justice between the parties, accord- 
ing to the best of our judgment and ability, 
is, that the refusal of a public officer, resi- 
dent in this district, to do a ministerial act 
which, by law, he is positively commanded to 
do, whereby an individual is deprived of his 
right, is a case, either In law or equity, of 
which this court has cognizance, by virtue of 
the fifth section of the act of the 27th of 
February, 1801, "concerning the District of 
Columbia." That the only adequate remedy, 
in the case presented to us, is a specific rem- 
edy; and that the only specific remedy is a 
writ of mandamus; which is a -writ "agreea- 
ble to the principles and usages of law," 
and is "necessary for the exercise of the ju- 
risdiction" of this court, in the case before 
us. If this court has not jurisdiction of the 
ease, no court has; and an individual who 
may have been ruined by the refusal of an 
officer to perform a ministerial act, positively 
enjoined upon him by law, will be entirely 
without redress. Neither an impeachment 
nor an indictment could restore to him his 
lost rights; and in an action upon the case 
he could only obtain judgment for damages, 
which the officer might be wholly unable to 
pay. 

The court will order a writ of mandamus 
to be issued, commanding the postmaster-gen- 
eral to credit the relators with the balance 
remaining due to them according to the 
award and report of the solicitor, unless the 
postmaster-general shall show cause to the 
contrary on or before the tenth day of June 
instant. The question whether a mandamus 
shall issue commanding him to pay the bal- 
ance, may be reserved for further considei-a- 
tion, when the result of the mandamus to 
credit the balacce shall be ascertained. 



The mandamus nisi, was accordingly is- 
sued and served on the 7th of June. 

On the 10th of June, Mr. Key, attorney for 
the United States for the District of Colum- 
bia, stated to the court that Mr. Kendall was 
preparing a paper to be laid before the court. 
That he had been unwell, and wished time till 
the 17th, which the court granted. 

Mr. Coxe, for the relators, suggested that 
an appearance for the postmaster-general 
should be entered; but the court said they 
could not permit his appearance to be enter- 
ed until he had returned the writ 

On the 17th, Mr. Key, in behalf of the 
postmaster-general, asked for further time un- 
til the 24th, and laid before the court the 
following letter: 

"Fost-Office Department, June 17, 1837, 
F. S. Key, Esq., United States District At- 
torney. Sir— You were kind enough, at my 
request, to induce the circuit court for this 
district, to suspend proceedings for a few 
days in the case of their mandamus against 
me, as postmaster-general, to give time ta 
prepare my reasons for declining to comply 
with their command. Every day's inquiry 
and consideration magnifies the importance 
of the principles involved in this proceeding, 
and tends to the conclusion that it necessa- 
rily brings into discussion the constitutional 
and legal powers of two separate and inde- 
pendent departments of the government. As 
the question interests every executive officer 
residing within the district, as well as myself^ 
and affects the character of the entire execu- 
tive department, I have not deemed it right to 
suffer myself to be governed altogether by my 
own impulses or opinions, and have;, taken the 
advice, as well of my official superior, as of 
the constitutional law officer of the govern- 
ment in relation to my duty to appear be- 
fore the circuit court. It is their opinion that 
an appearance, with the avowed and sole 
object of contesting the jurisdiction of the 
court, compromits no principle involved in 
the controversy, and is a proper mode of 
resistance to the claims of power set up- 
in this case. You 'are therefore requested 
and instructed to appear in the court in my 
behalf as postmaster-general, distinctly an- 
nouncing to the court that you do so only 
for the purpose of contesting their jurisdic- 
tion; and that you are expressly instructed 
not to plead to, argue, or notice as counsel 
any point or fact in the ease which does not 
affect that question. You are aware that 
incessant devotion to the subject during the 
time allowed, has not enabled me to prepare 
the materials necessai-y to exhibit the 
grounds on which I disclaim the jurisdic- 
tion of the court over the postmaster-general, 
or any other executive officer acting in his 
official capacity. It cannot be the wish of 
the court to precipitate their action in any 
ease, and least of all in one of high constitu- 
tional law affecting their own rights and 
powers, as well as those of another depart- 
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ment of the government; and I leave it Tvitli 
you to suggest such further delay as may 
seem to you, with your present knowledge 
of the matter, to be necessary to complete 
the preparation of the case. With high re- 
spect, your obedient servant, Amos Kendall, 
Postmaster-General." 

The court granted further time until the' 
24th of June to return the mandamus. On 
that day the mandamus nisi was returned, 
with the following paper, by way of show- 
ing cause why a peremptory mandamus 
should not be issued: 

"To the Hon. William Oranch, Chief Jus- 
tice of the Circuit Court for the District of 
Columbia. On the 7th instant the under- 
signed received by the hands of the marshal 
of the District of Columbia, a writ of man- 
damus from the circuit court of the disttict, 
commanding him to credit Messrs. Stockton 
and Stokes and others, with a certain sum 
of money awarded to them by the solicitor 
of the treasury by virtue of authority alleged 
to be vested in him by a certain act of con- 
gress for their relief, passed on the 2d day 
of July, 1836, to show cause why he has not 
so done as commanded. The uhdersigned is 
unable to persuade himself that the per- 
formance of the act commanded would not, 
under existing circumstances, involve a vio- 
lation of the oath he has taken, faithfully 
to discharge the duties of postmaster-general 
• according to law; and to support the con- 
stitution of the United States. Although his 
opinion of the powers and jurisdiction of this 
court remains unchanged, yet that respect 
for the tribunal, which elicited his former 
communication, duty to himself, and the ob- 
ligations he is under to vindicate and sus- 
tain the institutions of his country, impel 
him to present the reasons which have indu- 
ced his present determination. Before he 
proceeds with that exposition, he begs leave 
emphatically to disavow all intention or idea 
of claiming irresponsibility or immunity in 
the discharge of his ofBcial functions, or of 
shrinking from the most scrutinizing inves- 
tigation by any legitimate authority, into his 
actions or his motives. It is his pride to be- 
long to a republic where no man is free from 
responsibility, however high, and where none 
is without protection or redress, however 
low. As a citizen it is his aim to perform 
his domestic and civil duties with strict re- 
gard to morality and law. As a public of- 
ficer it is his most anxious endeavor to dis- 
charge every duty, which may be imposed 
upon him, with fidelity and zeal; in all ca- 
pacities to encounter labor with patience, 
and responsibility without fear. If, in the 
attitude he now occupies in relation to this 
court, there is that which every sensitive 
man would wish to avoid, he is sustained by 
a consciousness of right, under which cir- 
cumstances cease to be painful and conse- 
quences become indifferent. 

"With these preliminary remarks, the un- 
dersigned proceeds to give his reasons for 
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declining obedience to the order of the court. 
"First reason. It is doubted whether, the 
constitution of the United States confers on 
the judiciary department of the government 
authority to control the executive department 
in the exercise of its functions of whatso- 
ever character. In the division and separa- 
tion of powers the constitution of the United 
States uses the following language, namely: 
'All legislative powers, herein granted, shall 
be vested in a congress of the United States.' 
'The executive power shall be vested in a 
president of the United States.' 'The judi- 
cial power of the United States, shall be vest- 
ed in one supreme court, and in such inferior 
courts as the congress may, from time to 
time, ordain and establish.' It gives the 
president power, by and with the advice and 
consent of the senate, to appoint 'judges of 
the supreme court; and all other officers of 
the United States whose appointments are 
not herein otherwise provided for, and which 
shall be established by law,' &c., and makes 
it his duty to 'take care that the laws be 
faithfully executed.' It is declared that the 
president, vice-president, and all civil of- 
ficers of the United States shall be removed 
from office 'on impeachment for, and convic- 
tion of treason, bribery or other high crimes 
and misdemeanors.* And so careful is the 
constitution to give the judicia5:y no conti'ol 
over the executive department, that, instead 
of subjecting executive officers to the courts- 
for official offences and delinquences, it con- 
stitutes a special tribunal, in the senate, for 
their trial in all eases of impeachment The 
plan of the constitution will be more clearly 
understood, by a brief reference to the his- 
tory and nature of the executive and judicial 
powers as they exist in our government In 
the country from which the principles of our 
system of government are measurably de- 
rived, the judiciary originally formed a part 
of the executive power. An exposition of the 
law is frequentiy necessary before it can be 
understandingly executed, and the judges 
were appointed by the king to give it When 
given, he proceeded to carry it into execu- 
tion. Over that execution the judges had 
no poTyer; it being effected by sheriffs, an- 
other set of officers wholly dependent on thfe- 
king. To shield the subject from regal op- 
pression the judges were finally made inde- 
pendent of the king, though removable by 
parliament; but the sheriffs were still left 
at the monarch's will. The expounding func- 
tionary was rendered independent; but the 
execution was still left to the king. In our 
system we have followed, the modern Eng- 
lish model. Our judges, after appointment, 
are independent of the executive; but our 
district attorneys, who manage prosecutions, 
and our marshals, who execute the decisions^ 
orders, and decrees of our courts, are 'not 
only appointed by the president, but hold 
their offices, from day to day, at his will. 
They are the instruments by which the 
president 'takes care that the laws be faith- 
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fully executed,' as expounded by the courts. 
The sole constitutional function of the judges 
is to expound the laws. It is the function 
and duty of the executive to see them faith- 
fully executed. The necessity of a judieiaiy 
department arises solely from the impracti- 
cability of so framing the laws as exactly to 
fit every case which may arise in the endless 
diversity of human afCairs. If the laws could 
he precisely adapted to every case there 
would he no necessity of a judiciary to ex- 
pound them. The executive authority could 
proceed forthwith to carry them into execu- 
tion. But most general, and some special 
laws require exposition before they can be 
understandingly executed. This is the judi- 
cial function. It is to declare what the law 
is and apply it to the case. When that is 
done the proper function of the judge 
ceases, and that of the executive commences. 
The duty of the marshal who is but a part 
of the executive department, is to execute 
the law as thus expounded. Many special 
laws are not susceptible of any exposition. 
They apply directly to the case, and cannot 
be made plainer by any court. Nothing is 
needed, after their passage, but execution. 
Such are laws which appropriate sums of 
money to individuals; such are laws which 
require specific acts of executive officers. 
The intervention of the expounding function 
is not necessary in these cases, because it 
■can make them no plainer. All that is to be 
done is to execute them. The officers who 
4ire to perform the duties enjoined are all 
made dependent on the will of the president, 
directly or indirectly, that he may, through 
his power oyer them, 'take care' that each 
•executes the laws in his appropriate sphere. 
"A distinction has been taken between 
those laws which prescribe special duties to 
■executive officers and those which do not. 
It is said, the courts may compel the execu- 
tion of the duties prescribed in the former, 
but not those prescribed in the latter. No 
such distinction is to be found in the consti- 
tution. It is the duty of the president to 
♦take care that the laws be faithfully exe- 
<;uted;' special laws as well as general; but 
no such duty is enjoined upon the judiciary. 
The means furnished to the president, to 
cause the execution of the special laws, are 
more immediate and direct than those fur- 
nished him for the^ execution of the genei*al 
laws. Does a special law require the head 
■of a department to pay a sum of money V 
The officer, whose peculiar province it is 
to execute the law, is under the immediate 
-eye of the president, holds office at his will, 
and may be removed if he refuses. So of 
the comptrollers, auditors, treasurer, register, 
■commissioners of the land-office, of patents, 
of pensions, of Indian affairs, and the whole 
<:orps of executive officers at Washington. 
And the same principle embraces all execu- 
tive officers throughout the Union. The ex- 
■ecutive power is one; one in principle, one in 
object. Its object is the execution of the 



laws. It is not susceptible of subdivisions 
and nice distinctions as to its duties and re- 
sponsibilities. To execute the laws, and all 
the laws, are its duties; and it is responsi- 
ble for their faithful performance. The prac- 
tical exercise of executive power is more 
remote in cases which go before the judicial 
tribunals; but it is the same in principle. 
The district attorneys hold their offices at 
the will of the president, as also do the mar- 
shals. It is not the behest of the judge that 
the marshal executes, but the law, passed 
by congress, which the judge has merely ex- 
pounded and applied to the case. It is the 
one executive power of the republic, the 
president of the United States, through an 
officer holding office at his will, which steps 
in to execute the law when the judge has 
declared what it is and how- it applies to the 
case. Laws, which require no exposition, are 
executed without the intervention of the ju- 
dicial power. Laws which require exposi- 
tion are executed after that exposition has 
been given by the judicial power; but in 
both cases the execution is, or should be, 
according to the constitution, exclusively the 
work of th6 executive. - Over cases where 
the law prescribes special duties to execu- 
tive officers, as such, in terms so plain as to 
admit of no exposition, their power does not 
extend. For instance: the law directs the 
president to cause §50,000 to be paid to a 
merchant whose ship has been bought for" 
the naval service. Here no judge could ex- 
pound the law more clearly than the legisla- 
ture has done it The proper function of the 
judiciary cannot be called into requisition 
because there is no point upon which it can 
constitutionally act. Nothing is to be done 
but to execute the law. The president di- 
ricts the fourth auditor to state an account; 
it is revised by the second comptroller; the 
secretary of the navy issues a requisition for 
a warrant; the secretary of the treasury is- 
sues a warrant, and the matter passes 
through the offices of the first comptroller, 
the register, and treasurer. These officers 
are all made dependent on the will of the 
president, that through them he may take 
care that all such laws be faithfully execut- 
ed. Suppose one of them should be per- 
verse and obstinate, and refuse to execute 
the law, what would be the appropriate rem- 
edy, and who shall apply it? Could the mer- 
chant call on the courts to interfere when no 
expounding of the law is requisite? Or would 
he rather apply to the president, whose sworn 
constitutional duty it is to 'take care that the 
laws be faithfully executed?' Would he not re- 
quest the president to issue his mandamus to 
his perverse subordinate, directing him to ex- 
ecute the ,law; and, if he still refused, to re- 
move him from office and give his place to 
some one who would do his duty? The law 
could thus be executed, and the citizen ob- 
tain his right. But suppose he goes to the 
judiciary for their mandamus, what will he 
ask them to do? WiU he request the judge 



[26 Fed. Cas. page 717 J 

to expound the law for him? That is not 
necessary, it is clear enough already; all he 
wants is the execution of the law. Will he 
ask the judges to execute the law, or to 'take 
care that the law he faithfully executed?' 
That is an executive function with which 
they have no right to interfere. Yet what 
else is the object of a mandamus in such a 
case? "What is it but an executive measure; 
what else but taking the duties of the presi- 
dent out of his hands; what else but the as- 
sumption of a power which by the constitu- 
tion belongs exclusively to another inde- 
pendent department of the government? Let 
this doctrine be followed out, and to what 
will it lead? The constitution makes it the 
duty of the president to 'commission all the 
officers of the United States,' and the laws 
impose upon him many specific as well as 
general duties. The heads of departments 
have also many duties prescribed by law, 
special as well as general. We have auditors 
to settle accounts, comptrollei-s to revise them, 
a treasurer to issue cheeks drawn upon war- 
i-ants, a register- to register accounts and 
warrants, commissioners of the land-office, of 
patents, of pensions, and of Indian affairs, 
all of whom have specific as well a? general 
duties, and all of whom have heretofore 
looked up to the president as their common 
superior; the head of the departmentto which 
they belong; to whom they are responsible, 
and whose duty it is to see that each of them 
faithfully executes the laws in his appropriate 
sphere. But this doctrine. gives a new supe- 
rior; a superior above the president, the 
highest representative of the majesty of the 
people, in this government; a superior who, 
in theory, may consign them all, from the 
heads of departments down to the messen- 
gers in the offices, to the county jail, if they 
refuse to regard the mandate of the court, 
in the performance of their executive func- 
tions. Any item in an account, any specific 
act required by law, whether general or spe- 
cial, which can directly or indirectly affect 
a private right, (and there can scarcely be 
an executive act required by law which does 
not,) may be made the subject of the super- 
visory power; and the effective and control- 
ling executive of this great republic will not 
be the chief magistrate elected by the peo- 
ple, but the three judges of the circuit court 
for the District of Columbia. But which 
would be the most effective in all such cases, 
the order of the president, or the mandamus 
of the judges? The president could at once 
accomplish the object by the obedience or 
removal of his subordinate. The judges have 
no effectual means of executing the law. 
They might imprison the executive officer, 
but they could not remove him.. Imprison- 
ment might not accomplish the object. The 
court could not guide his hand nor control 
his will. If he were conscientious In his re- 
fusal, or wished to appear so, no imprison- 
ment, nor pains, nor penalties, could compel 
him to do an act which in his opinion violat- 
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ed his oath of office. The whole power of the 
court would be impotent to control an honest 
man. The inadequacy of the judicial pro- 
cess, and the ample power vested in the 
president, are conclusive proof that the pres- 
ident and not the court was intended to be ' 
the controlling authority in all such cases. 
So far as regards their execution, no distinc- 
tion is made by the constitution between 
special acts and general acts; between pri- 
vate acts and public acts. It is the duty of 
the president to take care that all alike 'be 
faithfully executed.' The executive is a 
unity. The framers of the constitution had 
studied history too well to impose on their 
country a divided executive. The executive 
power was vested in a president. The exec- 
utive officers are his agents, for whom he^ is 
held responsible by the people whose agent 
he is. The acts of the executive officers are 
the acts of the president Constitutionally 
he is as responsible for them as if they were 
done by himself,, though not morally. So far 
as regards the execution of the laws, there- 
fore, no distinction can be maintained be- 
tween acts of the president and those of his 
subordinate officers. In law they are all acts 
of the president. When the judiciary at- 
tempt to control those acts, they attempt to 
control the executive power, to assume the 
functions of the president, to make them- 
selves the executive in the last resort, supe- 
rior to the executive created by the constitu- 
tion, and elected by the people. 

"Suppose the laws require a specific act of 
the president himself, involving private 
rights, which he refuses to perform. The 
courts have as much law for issuing a man- 
damus against him, as against any of his 
subordinates in a like case. It is a 'case' 
as much as that of which the court has al- 
ready assumed jurisdiction. The president 
disobeys their mandamus, and they send an 
attachment By whom do they send it? By 
a marshal holding his office at the will of 
the president, who can strike their process 
dead in his hands, by dismissing him on the 
spot This fact proves the absurdity of the 
power assumed. And that which the presi- 
dent can legally do, to protect himselC, he 
can do to protect any of his agents, being 
always responsible to his country for the 
proper exercise of his power. 

"But suppose the court succeed in aiTest- 
ing the president, and, put him in the county 
jail. Where then is the supreme executive 
power of this great republic? Transferred 
from the president's house to the city hall; 
from the chief magistrate, elected by the peo- 
ple of the whole United States, to three 
judges of the District of Columbia. The ar- 
rest and imprisonment of any executive offi- 
cer, as such, involves the same principles, 
and would lead to the same consequences, 
in a greater or less degree, according to the 
importance of the station held by him. It is 
still an attempt to control the executive 
power; not by confining its head, but by 
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tying up its hands; or rather by forcing the 
hands to work, not according to the will of 
their constitutional head, but in obedience to 
the will of another department of the gov- 
ernment It is said that if the court has 
not this power, 'an individual who may have 
been ruined by the refusal of an officer to 
perform a ministerial act, positively enjoin- 
■ed upon him by law, will be entirely with- 
out redress.' If it were even so, would it 
justify the court in assuming executive au- 
thority in violation of the constitution? It 
would but prove a defect in our institutions, 
which it would be incumbent on the people 
to repair. But it is not so. The idea that 
■courts are the only places where wrongs of 
all sorts are to be redressed, and judges the 
only dispensers of right, is an error. Where 
the inferior executive officer, or even the 
president himself, refuses to perform his ex- 
ecutive duties, there is an obvious mode of 
redress, without the interposition of the ju- 
dicial authority. If a subordinate executive 
officer 'refuse to perform a ministerial act 
positively enjoined upon him by law,' the in- 
jured citizen may appeal to the president, 
whose duty it is to 'take cafe that the laws 
be faithfuQly executed,' and has power to 
turn out a perverse subordinate. If the case 
be so very plain, the president will, at once, 
enforce tixe execution of the law, and the 
citizen wUl have effectual redress, though 
"■this court has not jurisdiction.' If the case 
be not so very plain, the matter may be re- 
ferred back to congress, to make it plain by 
further legislation; and thus the citizen 
would have complete redress, without the 
aid of the court. There is a process by which 
the president himself may be reached, for 
a perverse refusal to execute the laws, or 
take care that they be executed, and a chief 
magistrate, who will do his duly, put in his 
place. Thus are there ample means provid- 
ed by the constitution to enable the citizen 
to obtain his rights at the hand of the ex- 
ecutive without erecting any court into a su- 
preme controlling power over the president 
and the whole corps of executive officers. 
Indeed the court has not, in the constitution 
and laws, the means to give redress in such 
cases. Before they can control the presi- 
dent, they must assume the power to ap- 
point their own marshal and execute their 
own mandates. They must do more. They 
must proceed to the executive offices; must 
enter credits with their own hands; must 
issue warrants; and finally, with their own 
hands, take the money out of the treasury. 

"The very case before the court illustrates 
the -theory of the constitution. The post- 
master-general refused to execute a part of 
the solicitor's award, because he believed it 
contrary to law. Where did the relators first 
look for redress? Not to the court, but to 
the president. The late president deemed 
the case a proper one for another applica- 
tion to congress for further legislation, and 
refused to compel an execution of the award. 



The relators went to one house of congress 
and procured the passage of a resolution in 
their favor; but no legislation. The cause 
was then again pressed upon the late presi- 
dent, whose views of it remained unchanged. 
It was afterwards pressed upon the present 
president, who considered the disposition 
made of it by his predecessor as final, so far 
as the executive was concerned, unless there 
should be further legislation. K the presi- 
dent, on either of these three occasions, had 
looked upon the law as clearly and impera- 
tively commanding the payment of the mon- 
ey, he would have taken care to see it 
faithfully executed, and the relators would 
have had complete redress. If they had pro- 
cured the passage of an explanatory act, or 
joint resolution, through both houses of con- 
gress, sustaining their construction of the 
law, or requiring payment of the balance of 
the award, their redress would also have 
been complete. These obvious constitution- 
al and legal measures were resorted to by 
them; and it is only when they fail to ob- 
tain the interpretation of legitimate author- 
ity, that they apply to a court to erect itself 
into a tribunal of appeal from another in- 
dependent department of the government. 
Whether sound, or not, the views here ex- 
pressed are not peculiar. Mr. Jefferson and 
Mr. Madison acted upon them when the for- 
mer held the office of president and the lat- 
ter that of secretary of state. Mr. Jeffer- 
son has left on record his views of the case 
of Marbury v. Madison, now relied upon by 
the court to sustain their claim to jurisdic- 
tion in this case. The following is a letter 
addressed by him to George Hay, prosecut- 
ing attorney in the case of Aaron Burr, 
namely: 

" 'Washington, June 2d, 1807. To George 
Hay— Dear Sir: While Burr's Case is de- 
pending before the court, I will trouble you 
from time to time, with what occurs to me. 
I observe that the case of Marbury v. Madi- 
son has been cited, and I think it material 
to stop, at the threshold, the citing that 
case as authority, and to have it denied to 
be law: (1) Because the judges, in the out- 
set, disclaimed all cognizance of the case; 
although they then went on to say what 
would have been their opinion had they had 
cognizance of it. This then was, confessea- 
ly, an extrajudicial opinion, and, as such, of 
no authority. (2) Because, had it been ju- 
dicially pronoimced, it would have been 
against law; for to a commission, a deed, a 
bond, delivery is essential to give validily. 
Until, therefore, the commission is delivered 
out of the hands of the executive, and his 
agents, it is not his deed. He may withhold, 
or cancel If, at pleasure, as he might his 
private deed, in the same situation. The 
constitution intended that the three great 
branches of the government shotild be co-or- 
dinate and independent of each other. As 
to acts, therefore, which are to be done by 
either, it has given no control to another 
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branch. A judge, I presume, cannot sit on 
a bencli, without a commission, or a rec- 
ord of a commission; and the constitution 
having given to the judiciary branch no 
means Of compelling the executive either to 
deliver a commission, or to malie a record of 
it, shows it did not intend to give the judi- 
ciary that control over the executive, but 
that it should remain in the power of the 
latter to do it or not. Where different 
branches have to act, in their respective 
lines, finally and without appeal under any 
law, they may give to it different and oppo- 
site constructions. Thus, in the Case of Wil- 
liam Smith, the house of representatives de- 
termined he was a citizen; and in the Case 
of William Duane, (precisely the same in ev- 
ery material circumstance,) the judges deter- 
mined he was no citizen. In the Cases of 
Callender and others, the judges determined 
the sedition act was valid under the consti- 
tution, and exercised their regular powers 
of sentencing them to fine and iinprisonment. 
But the executive determined that the sedi- 
tion act was a nullity, under the constitu- 
tion, and exercised his regular power of pro- 
hibiting the execution of the sentence, or 
rather of executing the real law which pro- 
tected the acts of the defendants. Prom 
these different constructions of the same act, 
by different bi-anches, less mischief arises 
than from giving to any one of them a con- 
trol over the others. The executiYe, and 
senate, act on the construction that until de- 
livery from the executive department, a com- 
mission is in their possession, and within 
their rightful power; and in cases of com- 
missions, not revokable at will, where, after 
the senate's approbation, and the president's 
signing, and sealing, new information of the 
unfitness of the person has come to hand be- 
fore the delivery of the commission, new 
nominations have been made "and approved, 
and new commissions issued. On this con- 
struction I have hitherto acted; on this I 
shall ever act, and maintain it with the pow- 
ers of the government against any control 
which may be attempted by the judges in 
subversion of the independence of the execu- 
tive and senate within their peculiar depart- 
ment I presume, therefore, that in a case 
where our decision is, by the .constitution, 
the supreme one, and that which can be car- 
ried into effect, it is the constitutionally au- 
thoritative one, and that that by the judges 
was coram non judice, and unauthoritative, 
because it cannot be carried into effect. I 
have long wished for a proper occasion to 
have the gratuitous opinion in Marbury v. 
Madison brought before the public, and de- 
noimced as not law; and I think the present 
a fortunate one, because it occupies such a 
place in the public attention. I should be 
glad, therefore, if, in noticing that case, you 
could take occasion to express the determina- 
tion of the executive, that the doctrines of 
that case were given extrajudicially and 
against law; and that their reverse -f^^ 'ht 
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the rule of action with the executive. If 
this opinion should not be your own, I would 
wish it to be expressed merely as that of 
the executive. If it is your own also, you 
wiU of course give to the arguments such a 
development as a case, incidental only, might 
render proper. I salute you with friendship 
and respect. Thos. Jefferson.' 

"Mr. Jefferson was still president at thb 
time this letter was written. He declares 
that 'the constitution intended that the great 
branches of the government should be co-or- 
dLaate and independent of each other;* that 
'as to the acts which are to be done by either, 
it has given no control to another branch;' 
that 'the doctrines of that case were given 
exttajudicially- and against law;' that 'their 
reverse will be the rule of action with the 
executive,' and that he would 'maintain' his 
construction of the constitution, 'with the 
powers of the government, against any con- 
trol which may be attempted by the judges 
in subversion of the independence of the ex 
eeutive,' &c. In a letter to Judge Koane, dat- 
ed September 6, 1819, Mr, Jefferson adverts 
to this case, and the principles involved in it 
in the following terms, namely: 'In the case 
of Marbury v. Madison, the federal judges 
declared that commissions signed and sealed 
by the president were valid, although not de- 
livered, I deemed delivery essential to com- 
plete a deed, which as long as it remains in 
the hands of the party, is, as yet, no- deed; 
but it is in posse only; but not in esse; and 
I withheld delivery of the commissions. They 
cannot issue a mandamus to the president, or 
legislature, or any of their officers, the con- 
stitution controlling the common law in this 
particular.' Again, as late as June 12th, 
1823, in a letter to Judge Johnson, Mr. Jeffer- 
son speaks thus of this case, namely: 'The 
practice of Judge Marshall, of travelling out 
of his case, to prescribe what the law would 
be in a moot ease, not before the coinrt, is 
very irregular and very censurable. I recol- 
lect another instance, and the more partic- 
ularly, perhaps, becaxise it, in some measure, 
bore on myself. Among the midnight ap- 
pointments of Mr. Adams, were commissions 
to some federal justices of the peace for 
Alexandria. These were signed and sealed 
by him, but not delivered. I found them on 
the table of the department of state, on my 
entrance into office, and I forbade their de- 
livery. Marbury, named in one of them, ap- 
plied to the supreme court for a mandamus 
to the secretary of state (Mr. MadisoD) to de- 
liver the commission intended for him. The 
court determined at once, that, being an orig- 
inal process, they had no cognizance of it, 
and there the question before them was end- 
ed. But the chief justice went on to lay 
down what the law would be, had they juris- 
diction of the case, to wit, that they should 
command the delivery. The object was clear- 
ly to instruct any other court, having the 
jurisdiction, what they should do if Marbm^y 
sfeould apply to them. Besides the impro- 
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priety of this gratuitous interference, could 
any thing exceed the perversion of law? For 
if there is any principle of law never yet 
contradicted, it is thai delivery is one of 
the essentials to the validity of a deed. Al- 
though signed and sealed, yet, as. long as it 
remains in the hands of the party himself, it 
is in fieri only, it is not a deed, and can be 
made so only by its delivery. In the hands 
of a third person it may be made an escrow. 
But whatever is in the executive offices is 
certainly deemed to be in the hands of the 
president, and, in this case, was actually in 
my hands, because when- 1 countermanded 
them, there was, as yet, no secretary of state. 
Yet this case of Marbury v. Madison is con- 
tinually cited by bench and bar, as if it were 
settled law, without any animadversion of its 
being merely an obiter dissertation of the 
chief justice.' 

"Mr. Jefferson even denied the power of 
the courts to compel the attendance of the 
president or heads of departments as wit- 
nesses in suits St law, or criminal prosecu- 
tions, at whatever distance; on the ground 
that their constitutional duties in the service 
of the people of the United States, were par- 
amount to all others. When, in the case of 
U. S. V. Smith [Case No. 16,342], in New 
York, a subpcena was issued to some of the 
heads of departments, they were directed by 
him to attend to their official duties, and 
disregard it. When the order of the presi- 
dent was stated in court as the ground of dis- 
obedience, a motion was made for an attach- 
ment, on the ground that it was insufficient, 
but the motion failed up6n an equal division 
of the court. In the case of Aaron Burr,3 
a subpoena was issued by the court for the 
president, which he disregarded and return- 
ed. The following are his remarks upon it, 
in letters to the district attorney, namely; 
'The leading principle of our constitution is 
the independence of the legislature, executive, 
and judiciary, of each other. And none are 
more jealous of this than the judiciary. But 
would the executive be independent of the 
judiciary, if he were subject to the commands 
of the latter, and to imprisonment for diso- 
bedience; if the several comis could bandy 
him from pillar to post; keep him constantly 
tmdging from North to South, and East to 
West, and withdraw him entirely from his 
constitutional duties? The intention of the 
eonstitutiofi, that each branch should be in- 
dependent of the others, is further manifested 
by the means it has furnished to each, to pro- 
tect itself from enterprises of force attempted 
on them by the others; and to none has it 
given more effectual or diversified means than 
to the executive. I received late last night 
your favor of the day before, and now reinclose 
you the subpoena. As I do not believe that 
the district courts have the power of com- 
manding the executive government to aban- 
don superior duties, and attend to them, at 

3 [See Case No. 14.692d.] 



whatever distance, I am unwilling, by any 
notice of the subpoena, to set a precedent 
which might sanction a proceeding so pre- 
posterous.* If the courts cannot take the ex- 
ecutive officers from their publie duties, even 
to testify in conrt in criminal cases, much 
less can they, at the instance of citizens in 
pursuit of private rights, subject them to 
mandamus and attachment. 

"These authorities are sufficient to show, 
that the doctrine laid down by the chief jus- 
tice in the case of Marbury v. Madison, never 
was repognized as law by the executive au- 
thority. They wUl also screen the undersign- 
ed from the imputation of assuming any new 
ground, when he doubts whether this court, 
or any o^ier, can 'issue a mandamus to the 
president or legislature, or any of their of- 
ficers, the constitution controlling the common 
law in this particular.' All this reasoning 
and these deductions the undersigned begs 
may be imderstood as applicable solely to 
the public character and acts of executive 
officers, and not to their character as citi- 
zens, or to their private transactions. 

"Second reason. If, according to the con- 
stitution, the circuit court for the Disti-ict of 
Columbia might be clothed, by law, with the 
power to issue a mandamus in such a case, 
no such power has been conferred upon them 
by the acts of congress. The undersigned is 
spared the labor of investigating and illus- 
trating, this position, by the clear, and, he 
thinks, conclusive, opinion of the attorney- 
general, which he transmits herewith, and 
requests that it may be considered a part of 
this , letter. That opinion reviews the opin- 
ion of the circuit court, as delivered by Chief 
Justice Cranch, and published in the Nation- 
al Intelligencer, and maintains the follow- 
ing positions: (1) That the argument of the 
court in favor of the jurisdiction claimed by 
them, is founded on inferences from the lan- 
guage of Judge Johnson, in the case of Mc- 
Intire v. Wood, which inferences were re- 
pudiated by the same judge, and by the judg- 
ment of the court in a subsequent case. (2) 
That there is no substantial difference be- 
tween the words of the judiciary act of 1789, 
which the supreme court have twice decided 
do not give the other circuit courts jwwer 
to issue a mandamus to an executive officer, 
and the words of the Sth section of the act 
concerning the District of Columbia, on 
which the circuit court rely; and that the 
jurisdiction of the latter is, therefore, in this 
respect,. no greater than that of the other 
courts. (3) That no power is to be derived 
from the act of the 13th of February, 1801, 
because that act was repealed in 1802, with- 
out any exception as to the circuit court of 
this district. (4) That even if the acts of 
congress, concerning this court, had given to 
it, in express terms, a jurisdiction to issue 
writs of mandamus to an executive officer, to 
compel him to perform an official act, no 
such jurisdiction could be exercised consist- 
ently with the provisions of the constitution; 
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■because such a. jurisdietioii would be, sub- 
stantially, an exercise of executive power, 
whicli cannot be taken from the president, 
in whom the constitution has vested it (5) 
That the postmaster-general is an executive 
officer, and equally independent, with the 
other heads of the executive departments, of 
any control, in the exercise of his official 
duties, by the judiciary. 

"Third reason. If, by the constitution, con- 
gi'ess can clothe the courts with authority to 
issue writs of mandamus against executive 
officers, as such; and if they have vested the 
general power in this court, by law, this is 
not a case in which that power can be law- 
fully exercised. It seems to be conceded that 
a writ of mandamus will not lie to compel 
any one to do an act, in relation to the per- 
formance of which he has any discretion; 
and to bring this ease within that principle, 
the court say: 'The duty of the postmaster- 
general, under that act, is clear and abso- 
lute, leaving him no discretion.' Is this so? 
The act does not require the postmaster-gen- 
eral to credit or pay any specific amount. It 
does not absolutely require him to do any 
specific act whatsoever. Whether he would 
be called upon to credit much, or little, or 
nothing at all, was altogether contingent, de- 
pending on the solicitor's award. It was not 
like a law directing specifically and abso- 
lutely the payment of a stun of money, or 
the performance of a ministerial act, where 
the law is the only guide. It was necessary 
for him, in this case, to look at the law, and 
at the solicitor's award. Of necessity, he 
must compare them together to ascertain 
what it was his duty to do. Now, in making 
that comparison, and acting upon the result, 
has he no discretion? The authority' of the 
solicitor, by the words of the law, was, *to 
settle and adjust' the claims of the relators 
'for extra services,' 'under certain contracts 
made with them by "W-. T. Bariy/ &c., to in- 
quire into and determine the equity of their 
claims 'for or on account of any contract' 
with the said postmaster-general, 'on wliich 
their pay had been suspended by the present 
postmaster-general,' and to make them such 
allowances, &c. The duty of the postmaster- 
general is prescribed in the followrag words: 
'And that the postmaster-general be, and he 
is hereby directed to credit such mail con- 
ti-actors with whatever sums of money, if 
any, the said solicitor shall so decide to be 
due to them,' 'for or on account of any such 
service or contract.' The postmaster-general 
was not required to credit the contractors 
with all the solicitor might award them, but 
only so much as 'he might decide to be due 
'for or on account of such service or con- 
tract.* What 'service or contract?' Why, the 
'service or contract' described in the preced- 
ing part of the act, 'exti*a service;' a 'eon- 
tract' with W- T. Barry; a contract 'on which 
the pay had been suspended by the present 
postmaster-general.' It is such allowances, 
and such only, that the postmaster-general is 
26f'ED.cas.— 46 



directed to credit. Has he no power to ex- 
amine and decide whether the allowances 
are of this character or not? Must he not 
see whether they are 'for or qn account of 
any such service, or contract,' or not? If 
he have no power to look into that point, why 
are the words attached to the sentence which 
prescribes his duty? Why was he not di- 
rected absolutely to credit whatever sums of 
money, if any, the solicitor shall decide to be 
due to them? But one answer can be given. 
It was the purpose of congress to limit the 
power of the postmaster-general to credit and 
pay, as well as of the solicitor to allow; and, 
after defining the claims which the latter 
was authori2ied to allow, they limited, to the 
same claims, the power of the former to pay. 
He was directed to pay the sums allowed 'for 
and on account of any such service or con- 
tract,' and nothing more. Again, there are 
several provisos to the act, limiting the pow- 
er of the solicitor. One of them is as fol- 
lows: 'Provided the said solicitor is not au- 
thorized to make any allowance' 'for any sus- 
pension or withholding of money, as afore- 
said, for allowances or over-payments made, 
as aforesaid, on the route from Baltimore to 
Washington, under the contract of 1827.' If, 
instead of 1827, the year 1831 had been used 
in this proviso, it would have covered a part 
of the allowances embraced in the award. 
Had it done so, ,and had the award embraced 
that, or any other allowance prohibited hy 
the provisos, would it not have been the dutj' 
of the postmaster-general to refuse the credit 
and pajonent? It cannot be doubted. But 
how could he ascertain whether the allowance 
was prohibited by the proviso, or not? Could 
he do it in any other way than by examining 
the allowance and comparing it with the pro- 
viso? If, in his opinion, it were prohibited, 
he would refuse to pay it; if not, he would 
pay it. And is there not discretion here? 
May he not pay, or refuse to pay, according 
to his opinion of the power of the solicitor to 
make the allowance? 

"On these points, there can be no doubt 
that the postmaster-general has a discretion. 
But what is the difference between his 
right to determine whether the solicitor has 
transcended his power on specific points, or 
in his award generally? Had he not a dis- 
cretion to refuse ta pay the whole award, 
or any part of it, if he honestly believed it 
to be contrary to law? If, on looking at the 
law and the award, he found that the solic- 
itor had departed from his authority alto- 
gether, it cannot be doubted that he had a 
right, under the law, and that it would have 
been his duty' to decline carrying it into 
effect This is not a case, therefore, where 
a specific duty is enjoined by law, in the 
performance of which the^-e is no discretion, 
such as the payment of a definite sum of 
money, the registering of a certificate, or the 
recording of a patent and consequently it is 
not a ^ proper case for a mandamus. It 
seems to be conceded, that under existing 
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laws a writ of mandamus can be issued by 
a court only as a means of exercising its 
jurisdiction, and not for the purpose of ob- 
taining jurisdiction. Let us apply tbe prin- 
ciple to this case. Tbe jurisdiction of every 
court must be original or appellate. Orig- 
inal jurisdiction is where, by authority of 
the constitution and laws, proceedings are 
originated in the court in the first instance. 
Appellate jurisdiction is where, by authority 
of the same constitution and laws, a case is 
taken out of a lower tribunal into a higher, 
with a view to a revision of the proceedings 
of an inferior court In this case, the cir- 
cuit court of the district had no original 
jvirisdiction to adjudicate upon the claims 
of the contractors. There was no mode 
Iinown to the laws by which they could pros- 
ecute those claims in any court whatsoever. 
Congress created a special tribunal for that 
purpose. They made the solicitor of the 
treasury a chancellor for the special object, 
and clothed him with power to talie evi- 
dence, and adjudicate upon the claims of 
the contractors. No other com-t on earth 
could have entertained this ease. Nor was 
any appeal from the decision of this special 
court provided for by the law which created 
it. Neither the circuit com-t of this dis- 
trict, nor the supreme court of the United 
States, nor any other judicial tribunal, had 
power to bring up the case, from the solic- 
itor of the treasury, either before or after 
his award, and revise his proceedings. No 
judge could take from or add to the amoimt 
of his award; nor has any judge the legal 
power to say whether that officer decided 
according to law, or against law. The so- 
licitor's power, in this case, was equal to 
that conferred on the supreme court of the 
United States, in cases subjected to its ju- 
risdiction, and above that of the circuit 
court for the District of Columbia, from 
which there is an appeal. The solicitor had 
as much power, under the law which gave 
him jurisdiction to issue a mandamus to 
bring before him, for consideration or re- 
vision, a case acted on in the district court, 
or the supreme court, as either of them has 
to issue a mandamus to bring before them, 
for consideration or revision, a case decided 
in his court; and he has as much right to 
interpose by a mandamus to execute their 
judgment, as they his. How then do the 
circuit court get jurisdiction in this case? 
Not by law; for the law gives them none, 
either original or appellate. They obtain it 
by the mandamus, and by that only. It is 
said that they do not claim jm-isdiction to 
inquire into and revise the solicitor's award. 
What then does their jurisdiction amount 
to? What case is this where the jurisdic- 
tion is not to inquire into, to revise, to 
adjudge, but merely to execute? In the 
ordinary routine of judicial proceedings, the 
'case' comes first, the 'suit' follows, and 
'judgment' closes the rear. Here it is not a 
'case' nor a 'suit' of which the court takes 
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cognizance, but a 'judgment.' It is the judg- 
ment and award of another Independent 
court, upon the proceedings of which the 
law gives neither resort nor appeal to the 
district court. And if the court do not in- 
tend to look into the award of the solicitor, 
to ascertain whether it be according to law, 
or against law, what do they mean by call- 
ing on the postmaster-general to give his 
reasons for not carrying it into execution? 
If they mean any thing by such a call, it 
must be that they wiU consider the reasons 
which may be adduced by him, and decide 
whether they be sufficient or not. Suppose 
the postmaster-general were to allege that 
the solicitor had considered and allowed 
claims, which he was not authorized to al- 
low by the act of congress, from which he 
derived his authority. If this were true, It 
would certainly be a good reason for not 
paying the award. But could the circuit 
court inquire into their truth? Whence do 
they derive the power to inquire or decide 
whether the solicitor allowed too much or 
too little; whether he adhered to the law, 
or transcended the law; whether he award- 
ed to the claimants a just compensation for 
services actually rendered, or heaped upon 
them tens and hundreds of thousands with- 
out shadow of contracts dr pretence of serv- 
ice? Nothing would seem more plain than 
that the court have no power to call for 
books and papers, or summon witnesses, or 
consider statements, with a view of deciding 
whether the award of the solicitor be right 
or wrong. If they have no such power, it 
is palpable that they cannot make any ex- 
aminations, and come to any decision which 
can exonerate the postmaster-general from 
executing the award, however illegal or 
monstrous may be the allowances which it 
sanctions.. Is not this absence of power to 
consider that, which may be a good reason 
for the postmaster-general's refusal to exe- 
cute the award, the strongest possible proof 
that the court have no authority to insti- 
tute' their present proceedings? It wiE be 
admitted by all, that if the postmaster-gen- 
eral could show that the award was illegal, 
or corrupt, it would be a good excuse for 
not carrying it into efEeet until it could be 
revised by some superior tribunal. But this 
court, not being clothed by law with power 
to consider those points, has no authority 
to judge of the legalily or reasonableness of 
the postmaster-general's excuses, although 
they may be such as not only to justify him, 
but to entitle him to commendation. 

"No man will deny that cases may and 
do arise, in which an executive of&cer is 
perfectly justified In refusing to perform a 
specific act required of him by law. In 
these cases, he is responsible to his superior, 
and to congress, but not to the courts. K 
the postmaster-general were directed by ex- 
press law to pay ?50,000 to a contractor, 
and should, before doing so, discover that 
the passage of the act of congress had been 
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procured by false and fabricated testimony, 
it would be his duty to refuse payment until 
the whole subject could be again brought 
imder the revision of congress. Yet the law 
might be plain and peremptory in its terms, 
leaving him no discretion. Must not this 
court, upon the principles laid down by 
them, grant a mandamus to the claimant? 
Could they, in such a proceeding, inquire in- 
to and revise the act of congress, or would 
they peremptorily order, and forcibly com- 
pel the postmaster-general to execute the 
law, the fraud notwithstanding? If he had 
no 'discretion,' and they no power of revi- 
sion, such must be their decision. Hence it 
is inferred that the court has no jurisdiction 
of this case in law, and can only obtain, 
what they may exercise by their mandamus, 
—a proof that a writ of mandamus wDl not 
lie in such a case. 

"Fourth reason. The court have ordered 
the postmaster-general to- perform a legal 
impossibility. A mandamus is a command 
to do a specific act. The specific act, or- 
dered to be done in this case, is, to credit 
the relators with the full amount of the 
solicitor's award. A credit can only be giv- 
en by an entry upon some book in which 
their accounts are lawfully kept. No ac- 
counts are kept with contractors in the 
post-office department, nor has the postmas- 
ter-general the custody or control of the 
books in which they are kept. All the ac- 
counts of the post-office department are 
kept in the treasury department by the au- 
ditor created for that purpose, by the act of 
July 2, 1836 (5 Stat. 80). That officer is ap- 
pointed by the president and senate; and 
so far is he from being dependent on the 
postmaster-general, that his clerks are ap- 
pointed by the secretary of the treasury. 
To his office have been transferred, long 
since, all the accounts, and the books con- 
nected with them, formerly kept by the 
postmaster-general. By adverting to the 
fact, that the act for the relief of Messrs. 
Stockton and Stokes, «&c., and that to change 
the organization of the post-office depart- 
ment, passed on the same day, the occasion 
of this practical discrepancy between them 
will be understood. The former was drawn 
with reference to the organization of the 
department at the time of its introduction 
into congress. Then, the postmaster-general 
kept the accounts; and the entries in the 
books were his entries. He had the legal 
power and authority to give a credit to the 
contractors in this case. But this power 
and authority was taken from him by an- 
other act on the day the act for their relief 
passed. That the act; now in question, was 
not altered so as to accommodate it to the 
change, and require the credit to be given 
by the new auditor, instead of the postmas- 
ter-general, was, doubtless, an inadvertence; 
but it is one which the legislative authority 
alone can correct As the law stands, the 
postmaster-general lias just as much au- 



thority to make entries in the books of the 
second, third, and foturth auditors, as he 
has in those of the auditor created by the 
act of 1836. Hence the court will perceive 
that they have ordered the postmaster-gen- 
eral to do that which he cannot lawfully do, 
— ^to enter a credit or credits on books of 
which he has neither the custody nor con- 
trol. 

"These views the rmdersigned submits to 
the court with much confidence in their 
soundness. He thinks it is shown: (1) 
That it is the function of the executive 'to 
take care that the laws,' special as well as 
general, 'be faithfully executed;' and that of 
the judiciary, to expound such as require it. 
Tha.t to the president of the United St^es, 
and not to the courts of justice, belongs the 
duty of directing and controlling all execu- 
tive officers in the performance of their 
official duties; and that, when the courts 
interpose to control them, they assume an 
executive function, invade the province of 
the president, and subvert the constitutional 
assignment of powers. (2) That congress 
have not conferred, or attempted to confer, 
on the circuit court for the District of 
Columbia, authority to issue a writ of man- 
damus for the purpose of controlling execu- 
tive officers in the performance of their du- 
ties, whether general or specific. That the 
postmaster-general is an executive officer; 
that in the matter, upon which this proceed- 
ing has originated, he has acted in that ca- 
pacity; and that he is not lawfully con- 
trollable therein, by a writ of mandamus. 
(3) That in the case before the court, the 
postmaster-general had a clear and undoubt- 
ed discretion, in the exercise of which he is 
amenable to no judicial tribunal; and that 
the court, having no jurisdiction of the mat- 
ter in question, either original or appellate, 
cannot lawfully court and obtain it by man- 
damus. (4) That the court have ordered the 
postmaster-general to do that which he has 
no lawful power to do; not having official 
custody or control of the books on which the 
credits are commanded to be entered. 

"In addition to these persuasive considera- 
tions, it cannot be* forgotten that the power, 
now asserted, has been slumbering from 
the birth of the constitution; and now, 
about half a century from the organization 
of the government, is for the first time 
called into requisition. How was it that 
Marbury, after his right to his commission 
was so strongly asserted by the supreme 
court, did not bethink himself of a resort, 
for redress, to the circuit court for the Dis- 
trict of Columbia? Why is it that the num- 
berless claimants, whose aecoimts have 
been rejected at the treasury, though as- 
serted by them to be clearly warranted by 
law, have not applied, to this court for its 
mandamus to compel the auditors and regis- 
ter to give them credits upon their books? 
Why did not the Bank of the United States, 
instead of agitating the country, and thun- 
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dering in the eapitol, apply to tliis court for 
its mandamus to compel tlie secretary of 
the treasuiy to restore the puWie deposits 
■which, it was alleged, had been removed 
from it, in contempt of law, and in violation 
of the constitution? Have none of these oc- 
casions been sufficient to rouse this giant 
power from its enduring slumber? Are its 
mighty arms to be flung aloft, for the first 
time, in vindication of post-office extra al- 
lowances, of doubtful legality, and undoubt- 
ed enormity, which have already been de- 
nounced by congress, and condemned by the 
nation? 

"The undersigned desists from a theme, on 
which it is not pleasant to dwell. It has 
beefl his studied efDort to avoid, as far as pos- 
sible, expressions calculated to woimd sensi- 
bility, or create excitement. The voice of 
reason alone is worthy of a subject so com- 
prehensive and so grave. If a sentence or 
a word is to be found, in this paper, which 
can justly be construed as disrepeetf ul to the 
court, or personally reproachful to any one, 
it has escaped through inadvertence, and con^ 
veys a meaning which was not intended. 
Amos Kendall, Postmaster-General. June 24, 
1837." 

The following is the letter of Mr. Butler, 
the attorney-general, referred to as pait of 
the answer of the postmaster-general. 

"Attorney-General's Office, June 19th, 1S37. 
Sir: I have had the honor to receive your 
letter of the 7th instant, inclosing a printed 
i copy of the opinion delivered by the chief 
judge of the circuit court of the District of 
Columbia, for the county of Washington, 
upon the application of William B. Stokes 
and others, for a writ of mandamus, to be 
directed to the postmater-general of the Unit- 
ed States; and requesting me to examine it, 
and inform you whether I find any thing 
therein to change the opinion heretofore ex- 
pressed by me, relative to the jurisdiction of 
the court over the matter in .question. Pur- 
suant to this request, I have examined the 
paper referred to me, with the attention and 
respect due to its author, and to the court of 
which he is the organ; but after the fullest 
consideration which I have been able to give 
to the arguments contained in it, I still adhere 
to the opinion, that the court had no power to 
issue the writ in question. The case pro- 
posed by you in your communication of the 
29th ultimo, and now presented, relates to 
the power of the circuit court of this district 
to issue a mandamus to the postmaster-gen- 
eral, an executive officer of the United States, 
for the purpose of compelling him to perform 
an official act alleged to have been enjoined 
upon him by a special act of congress passed 
for the relief of the parties applying for the 
writ This act treats, exclusively, of certain 
claims depending in the post-office depart- 
ment, and growing out of contracts with the 
department It refers these claims to the 
solicitor of the treasury, for settlement; and 
it directs the postmaster-general to credit the 
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contractors with whatever sum of money, if 
any, the solicitor shall decide to be due them. 
The duty, imposed by this law, is, therefore, 
in every sense, an official duty. It relates 
to the business of his department; it is im- 
posed on him by his name of office. The so- 
licitor of the treasury has made an award, 
by which he decides that certain sums of 
money are due to the contractors; and the 
postmaster-general has credited them with a 
part of these sums, but, for reasons satisfac- 
tory to his own judgment and sense of dutv. 
has refused to credit the balance, until di- 
rected so to do by a further act of congress. 
The contractors have applied to the late presi- 
dent of the United States, to take order, by 
virtue of his constitutional duty to see the 
laws faithfully executed, , for crediting the 
balance; but, being satisfied with the course 
of the postmaster-general, he declined mak- 
ing any such order, and referred the parties 
to congress for further legislative directions. 
The like application has been made to the 
present chief magistrate, who deemed it in- 
expedient to interfere with the disposition of 
the subject made by his predecessor; and the 
parties now apply to the circuit court of this 
district for an order, in the form of a writ 
of mandamus to the postmaster-general, to 
credit and pay the balance of the solicitor's 
award; on the ground that this is a mere 
ministerial act, to the performance of which 
th'e applicants have a fixed legal right, under 
the act of congress, as it now stands, and for 
which they have no other adequate legal 
remedy. The court has so far adopted these 
views as to issue an alternative mandamus, 
commanding the postmaster-general to give 
the credit applied for, or to show cause why 
he has not done so; but it has reserved the 
question whether the mandamus shall issue 
to command the payment of the balance, for 
further consideration, when the result of the 
first writ shall have been ascertained. 

"In my forrder communication it was 
shown, that, according to the decisions of the 
supreme court of the United States, in the 
cases of Mclntire v. Wood, 7 Granch [11 U- 
S.] 004, and McClung v. Silliman, 6 Wheat. 
[19 U. S.] 598, the circuit courts of the United 
States, out -of the District of Columbia, have 
no jurisdiction,* under the laws now in force, 
to issue a writ of mandamus to an officer of 
the executive departments; and the opinion 
was expressed that the acts of congress, or- 
ganizing the circxiit court of thigsdistrict and 
regulating its jurisdiction, though they con- 
ferred some powers not delegated to the other 
circuit courts, did not, in express terms, or by 
any general grant of power, authorize it to 
issue a writ of mandamus to an executive 
officer of the United States; and therefore 
that its jurisdiction, in this respect, was the 
same with tha.t of the other circuit courts. 
The character and effect of the decisions re- 
ferred to, as to the other circuit courts, and 
the necessity of proving, before the writ ap- 
plied for can be issued by the circuit court of 
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this district, tliat congress have conferred on 
It a jurisdiction, in this particular, not pos- 
sessed by those courts, are fully admitted In 
the opinion before me; and the court would 
■doubtless have come to the lilie conclusion 
with me, had it taken the lilie view of the 
acts of congress regulating its jurisdiction. 
The opinion maintains that the power and ju- 
risdiction conferred on this court are much 
more comprehensive than those possessed by 
the other circuit courts, and sufficiently so to 
include the power in question. To establish 
this, a comparison is instituted between the 
acts of congress relative to these courts; and 
the result of this comparison, aided by infer- 
•ences and reasonings thereon, drawn from 
the language of the supreme court, in the 
■cases referred to, is supposed to be in favor 
of the jurisdiction claimed by this court. The 
result, in my opinion, is directly the reverse. 
The power and jurisdiction of the ordinary 
■circuit courts, so far as regards this subject, 
depends on the following clauses of the 11th 
a.nd 14th sections of the judiciary act of 
17S9. The 11th section provides 'that the cir- 
-cuit courts shall have original cognizance, 
concurrent with the courts of the several 
states, of all suits* of a civil nature, at com- 
mon law, or in equity, where the matter in 
■dispute exceeds, exclusive of costs, the sum 
■or value of five hundred dollars, and the 
United States are plaintiffs, or petitioners, or 
an alien is a party; or the dispute is between 
a citizen of the state where the suit is 
brought, and a citizen of another state.' The . 
14th section enacts 'that all the before-men- 
tioned courts of the United States shall have 
power to issue writs of scire facias, habeas 
■corpus, and all other wi'ij:s, not specially pro- 
vided for by statute, which may be neces- 
sary for the exercise of their respective juris- 
dictions, and agreeable to the principles and 
usages of law.' On these provisions, the 
supreme court held, in the ease of Mclntire 
V. Wood, 7 Oranch [11 U. S.] 504, that the cir- 
■cuit "court of Ohio did not possess the power 
to issue a mandamus to the register of the 
land office. The power of the circuit courts, 
under the general words of the 14th section, 
to issue writs of mandamus, in some cases, 
was not denied; but it was held that the 
IK)wer was confined exclusively to cases in 
which the writ might be 'necessary to the ex- 
■ereise of their jurisdiction,' By this was 
meant, as explained in the subsequeht case 
■of McOlung V. Silliman, 6 Wheat. [19 U, S.] 
598, that the mandamus can only be issued 
'In cases where the jurisdiction already ex- 
ists, not where it is to be courted or acquired 
by means of the writ proposed to be sued out' 
"The powers and jurisdiction of the circuit 
court of the District of Columbia, so far as 
regards the present question, are conferred 
by the third and fifth sections of the 'Act con- 
cerning the District of Columbia,' approved 
February 27, 1801. The material part of the 
third section is as follows: 'That there shall 
be a court, in the said district, to be called 



the circuit court of the District of Columbia; 
'and the said court, and the judges thereof, 
shall have all the powers vested in the cir- 
cuit courts, and the judges of the circuit 
courts of the United States.' The fifth sec- 
tion is in the following words: 'That the 
said court,' (the circuit court of the District 
of Columbia,) 'shall have c6gnizance of all 
crimes and offences committed within the 
said distiiet, and of all cases, in law and 
equity, between parties, both or either of 
which shall be resident, or shall be found 
within the said district; and also all actions 
or suits of a civil nature, at common iaw or 
in equity, in which the United States shall 
be plaintiffs or complainants; and of aU 
seizures on land and water, and all penalties 
and forfeitures, made, arising, or accruing 
under the laws of the United States.' On the 
latter of these sections (the fifth) Judge 
Cranch holds that it confers on the circuit 
court of the District of Columbia a jurisdic- 
tion not given to the other circuit courts,, 
which may be enforced by a writ of man- 
damus, wlienever such a writ is necessary to 
the exercise of that jurisdiction. This view 
of the case appears to have been suggested 
by the following remarlis of Mr. Justice John- 
son, in the ease of Mclntire v. Wood: 'Had 
the eleventh section of the judiciary act cov- 
ered the whole ground of the constitution, 
there would be much reason for exercising 
this power, (the power of issuing writs of 
mandamus,) in many eases where some min- 
isterial act is necessary to the completion of 
an individual right arising under the laws 
of the United States; and the fourteenth 
section of the same act would sanction the 
issuing of the writ for such a purpose. But, 
although the judicial power of the United 
States extends to cases arising under the 
laws of the United States, the legislature 
have not thought proper to delegate the exer- 
cise of that power to its circuit courts, ex- 
cept in certain special cases.' 

"In order to bring the case within these re- 
marks. Judge Cranch argues that the fifth 
section, above quoted, has covered the whole 
ground of the constitution of' the United 
States, and much more, except as to certain 
cases not material to the present discussion; 
and that, with such exception, the circuit 
court of the District of Columbia has cog- 
nizance of all eases, in law and equity, 
whether arising under the constitution or 
laws of the United States, or under the adopt- ' 
ed laws of Virginia and Maryland, with the 
only condition, that one of the parties shall 
be resident or found within the district; and 
that the circuit court of the District of Co- 
lumbia is, therefore, in that condition, of 
which Mr. Justice Johnson speaks. He also 
argues, chiefly on the authority of a part of 
the opinion of Chief Justice Marshall, in the 
noted case of Marbury v. Madison, 1 Cranch 
[5 U- S.] 163, that the act of congress, for 
the relief of the relators, directs the perform- 
ance, by the postmaster-general, of a mere 
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ministerial act; that tbe right of the relators, 
and the obligation of the postmaster-general, 
are clear and absolute; that the refusal of 
the latter to perform the act, makes a case in 
law, of which the court has jurisdiction; that 
the only appropriate remedy is by writ of 
mandamus; that this writ is, therefore, nec- 
essary to the esercise of the jurisdiction of 
the court; and that the court has not only the 
power, but is bound, to issue it. 

"The whole of this argument rest on the as- 
sumption, that if the grant of jurisdiction 
covers the whole ground of the constitution, 
it will include the power to issue a writ of 
mandamus to an executive ofl&cer, command- 
ing the performance of an oflacial act, pro- 
vided the court shall be of opinion that such 
act is merely ministerial in its nature; an 
assumption inferred by the court from the 
above quoted words of Judge Johnson. I 
shall, hereafter, have occasion to show that 
the existence of such a jurisdiction, in any 
of the courts, is incompatible with the dis- 
tribution of the powers of government made 
by the constitution, and with the separate 
and independent authority vested by it in 
the president; but before en.tering upon that 
subject, some objections of a minor, but per- 
haps not less decisive nature, may be men- 
tioned: 

"(1) The above quoted observation of Mr. 
Justice Johnson was not necessary to the de- 
cision of the case of Mclntire v. Wood, and 
the use, now made of it by the circuit court, 
appears to be repugnant to the opinion of the 
same judge, in the case of McOlung v. Silli- 
man, and to the judgment rendered in the 
latter case. The existence of this objection 
is fully admitted by Chief Justice Granch, in 
the following remarks: 'But although we 
have shown, as we think, that, even under 
the opinion of the supreme court in Mclntire 
V. Wood, this court has power to issue a 
writ of mandamus in the present case, yet it 
may possibly be objected that our argument 
is foimded upon inferences, drawn from the 
language of that opinion; which inferences, 
Mr. Justice Johnson, in the ease of McOlung 
V. Silliman, 6 Wheat. [19 U. S.] 598, repudi- 
ates.' Let us see how the objection is got- 
ten over. In the first place it is suggested 
that, 'the onTy point, decided in the case of 
McOlung V. Silliman, was, that a state court 
cannot issue a mandamus to an officer of the 
United States.' And the remarks of Judge 
Johnson, repudiating the inferences referred 
to, are treated as unnecessary to the decision 
of the cause. If this were so, it might still 
be replied, that the obiter remarks of the 
judge who delivered the opinion of the court, 
repudiating inferences drawn from obiter re- 
marks of the same judge in a former case, 
are abundantly suflDlcient to meet an argu- 
ment founded on such inferences. But I 
think it will be seen, by comparing Judge 
Johnson's statement of the facts with sub- 
sequent parts of his opinion, that the ease 
presented another point which directly called 
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for the remarks in question. Mr. Justice 
Johnson says: 'The plaintiff in error, who 
was also the plaintiff below, supposes him- 
self entitled to a preemptive interest in a 
tract of land in the state of Ohio, and claims, 
of the register of the land-office of the United 
States, the legal acts and documents upon 
which such rights are initiated. The officer 
refuses, under the idea that the right Is al- 
ready legally vested in another, and that he 
possesses, himself, no power over the subject 
in controversy. A mandamus is then moved 
for in the circuit court of the United States, 
and the court decides that congress has vest- 
ed it with no, such controlling power over the 
acts of the ministerial officers, in the given 
case. The same application is then preferred 
to the state court for the county in which 
the subject in controversy is situated. The 
state court sustains its own jurisdiction over 
the register of the land-office; but on a view 
of the merits of the claim, dismisses the mo- 
tion. From both these decisions, appeals are 
made to this court, in the form of a writ of 
error.' He then refers to the decision in 
Mclntire v. Wood; says, the influence of that 
decision on the cases before the court is re- 
sisted on the ground that it did not then ap- 
pear that the controversy was between par- 
ties who, under the description of person, 
were entitled to sue in the circuit court of 
the United States; and that 'it is now con- 
tended that, as the parties in this controversy 
are competent to sue under the 11th section, 
being citizens of different states, that this 
is a case within the provisions of the 14th 
section, and the circuit court was vested with 
power to issue this writ, under the description 
of a writ not specially provided for by stat- 
ute, but necessary for the exercise of its ju- 
risdiction.' It thus appears that, besides the 
question concerning the power of the state 
court, the question whether the circuit court 
of the United States for the state of Ohio, 
could issue a mandamus to a register of the 
land-office, to decide conflicting claims to a 
certificate of purchase; one claimant being 
a citizen of Ohio, and the other a citizen of 
another state, was also submitted for deci- 
sion. The argument of the plaintifE's counsel 
in support of such a jurisdiction, like that of 
the circuit court of this district in the present 
case, was founded on inferences drawn from 
the language held by Judge Johnson in the 
ease of Mclntire v. Wood. The judge notices 
it at length; rejects, in the most decided man- 
ner, the inferences on which it rested; and 
thus disposes of that part of the case which 
related to the proceedings before the circuit 
court. 

"Another answer to the anticipated objec- 
tion is, that the circuit court of this district 
has cognizance of all cases in law and equity, 
however arising, between parties, both or 
either of which are resident, or found within 
the district; a position constantly insisted on 
in the opinion, and which I propose to ex- 
amine under the next head. 
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"(2) Admitting, for tlie sake of argument, 
that the construction, given to tlie language 
of Judge Johnson in the cases referred to, 
is the correct one, and that the argument 
founded on it is sound in principle, still the 
present case cannot be distinguished from 
those decided by the supreme court, because 
there is no essential difference between the 
5th section of the act 'concerning the District' 
of Columbia,' on which the circuit court re- 
lies for its claim of jurisdiction oyer all cases 
in law and equity, however arising, and the 
nth section of the judiciary act of 17S9 (1 
Stat. 73), which prescribes the jurisdiction of 
the other courts. The material words of the 
5th section, omitting other classes of cases 
are, that the circuit court of this district shall 
have cognizance 'of all cases in law and eq- 
uity, between parties, both or either of which 
shall be resident, or shall be found within 
the said district.' Those of the 11th section, 
omitting value and alternative cases, are, that 
the circuit courts of the United States shall 
have cognizance 'of all suits of a civil na- 
ture, at common law or in equity, where the 
matter in dispute is between a citizen of the 
state where the suit is brought, and a citi- 
zen of another state.' Except, that in the 
other circuit courts it is requisite that one 
party should be a citizen of the state where 
the suit is brought, and the other party a citi- 
zen of another state; and that in this district, 
it will be sufficienl^ if either of the parties 
be resident or found here; there would seem 
to be no substantial difference between the 
two provisions. Indeed, unless the phrase, 
'all cases in law and equity,' used in the 
one case, means something different from 'all 
suits of a civil nature, at common law or in 
equity,' used in the other, it is certain that 
there cafl be no such difference, and conse- 
quently that the power and jurisdiction of the 
circuit court of this district, in regard to the 
writ of mandamus, so far as depends upon 
the 5th section above quoted, are precisely 
the same with those of the other circuit 
courts. 

"It may be inferred from the opinion of the 
circuit court, that the former of these phrases 
was supposed to mean something more com- 
prehensive than the other; and so much 
more so as to cover the whole ground of the 
constitution, which it was adjudged in Mc- 
Intire v. Wood, that the other phrase did not 
do. No reason is very distinctly assigned 
for tills distinction; but it appears to rest on 
the use of the word 'cases,' in that clause of 
the constitution which provides that the ju- 
dicial power of the United States 'shall ex- 
tend to all cases in law and equity under the 
constitution and laws of the United States,' 
&e. But, according to the supreme court of 
the United States, and to the opinions of other 
expositors of the constitution, the word 'case' 
in this section, means neither more nor less 
than the word 'suit.' Mr. Justice Story, in 
his Commentaries (volimie 3, p. 507), in an- 
swer to the inquiry, what constitutes a case 



within the meaning of the clause, remarks, 
that a case, in the sense of this clause, arises 
when some subject touching the constitution, 
laws, or treaties of the United States, is 
submitted to the courts by a party who as- 
serts his rights in a form prescribed by law. 
In other words, a case is a suit at law or in 
equity instituted according to the regular 
course of judicial proceedings; and when it 
involves any question arising under the con- 
stitution, laws, or treaties of the United 
States, it is within the judicial power con- 
fided to the Union. And for this, he cites the 
decisions of the supreme court, and other 
authorities. On the other hand, the supreme 
court held in [Weston v. City Council of 
Charleston] 2 Pet. [27 U. S.] 464, that the 
word 'suit' used in the 25th section of the 
judiciary act, applies to any proceeding in 
a court of justice, by which an individual 
pursues that remedy, in a court of justice, 
ivhich the law allows him. It seems, there- 
fore, to be settled that the words are, sub- 
stantially, convertible terms; the one refer- 
ring to the subject-matter of a judicial pro- 
ceeding, and the other to the proceeding on 
such subject-majtter. The words of the two 
acts being substantially the same, can there 
be any difference in their legal effect? And 
if the words used in the 11th section of the 
act of 1789 (1 Stat. 73) do not cover the whole 
ground of the constitution, and therefore do 
not authorize the issuing of a mandamus to 
an executive officer of the United States, as 
an original remedy, as has been adjudged by 
the supreme court, how, without overruling 
the decisions of that court, can words of pre- 
cisely the same import in the 5th section of 
the act of 1801 (2 Stat. 103) be held to cover 
that whole ground, and to authorize the Issu- 
ing of such a writ? It may be admitted 
that, under the words above quoted from the 
5th section, taken in connection with the first 
section of the same act, which declares that 
the laws of Virginia and Alaryland, as they 
existed at the date of the act, shall continue 
and be in force in the parts of the district 
ceded by those states respectively, the court 
may lawfully issue writs of mandamus, even 
as original process, in all cases arising be- 
tween individuals, both or either of whom are 
resident, or may be found within the district, 
in which, by the law of Virginia, or of Mary- 
land, as the ease may be, such writs could 
be issued. If this be so, as I am inclined to 
think it is, it is because this remedy existed 
as a part of the adopted local law which is 
declared to remain in force, and to which, 
for the purpose of this remedy, the jurisdic- 
tion of the circuit court is attached. But it 
is impossible to acquire any such jurisdic- 
tion, in this way, over the ofiScers of the Unit- 
ed States in their official capacities, because, 
in those capacities, they were never subject 
to the laws of Virginia or Maryland; nor did 
those laws ever include, nor could they confer 
any jurisdiction over them, by mandamus or 
otherwise. Officers of the United States can- 
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not sue in their names of oflBLce, except when 
expressly authorized so to do, hy act of con- 
gress; and the like legislative provision is 
necessary to render them liable,. in their offi- 
cial capacities, to the process of the courts. 
No such provision is found in the act con- 
cerning the District of Columbia. 

"It is also worthy of remark, that, not- 
withstanding the strong opinion of Chief 
Justice Marshall, in the ease of Marbury v. 
Madison, in 'favor of the right of the appli- 
cant to a remedy by mandamus, in any court 
possessing jurisdiction, no proceeding in 
the circuit court of this district appears to 
have been instituted, or to have been thought 
of, by the parties, or their counsel; al- 
thotigh the court then possessed precisely the 
same power, in this respect, which it pos- 
sesses now. and though all the parties were 
residents of the district. This omission, uji- 
der all the circumstances, proves, very clear- 
ly, that the jurisdiction, now claimed, was 
not then supposed to exist. Instances have, 
no doubt, frequently occurred, since that 
period, in which individuals have felt them- 
selves aggrieved by the action of the exec- 
utive officers, in cases affecting the rights of 
such individuals, but this appears to be the 
first application ever made to the circuit 
court of this district; for a remedy by man- 
damus. 

"After the most careful examination of the 
various provisions of the act of 1801, 'con- 
cerning the District of Columbia,' I find 
nothing in those provisions to authorize the 
application of such a remedy. 

"(3) In a subsequent part of the opinion, 
the claim of jurisdiction is defended on an- 
other ground. 'Our powers,' say the court, 
*are given by the third, and our jurisdiction 
by the fifth, of the act of the 27th of Feb- 
mary, 1801' (2 Stat. 103). And after quot- 
ing the third section (copied above), the opin- 
ion suggests that the only circuit courts and 
judges of the circuit courts, existing when 
the act of the 27th of February, ISOl, was 
passed, were those ordained and establish- 
ed by the act of congi'ess of the 13th of Feb- 
i-uaiy, 1801 (2 Stat. 89); that the tenth and 
eleventh sections of that act were far more 
comprehensive than the act of 1789, organ- 
izing the former circuit courts, and covered 
the whole groimd of the constitution; and 
that if they had been in full force when the 
case of Mclntire v. Wood arose, the decision 
in that case \^ould probably have been dif- 
ferent; and the proposition is advanced, 
that 'although the act of February 13, 1801, 
was repealed by the act of 1802, yet the re- 
peal did not in any manner affect the powers 
or jurisdiction of this court given by the act 
of 27th of Febniary, 1801.' From the subor- 
dinate place assigned to this argument, it 
does not seem to be much relied on by the 
court; and, in my judgment, it is wholly un- 
tenable. It is true that the act of the 27th 
of February, 1801, was passed fourteen days 
after the enactment of the law changing the 



judiciary system, and establishing the new 
circuit courts of the United States, and that 
it gave a more extensive jurisdiction than 
the eleventh section of the act of 1789; but 
it is scarcely correct to speak of those courts 
as in existence on the 27th of February, 
1801. The law creating them was passed 
on the 13th of Februaiy, and the nomina- 
tions were made and acted on between that 
day and the 3d of March, 1801; but no one 
of the com-ts was organized, and probably 
no one of the judges actually in office on the 
27th of February. This, however, is not 
very important, because the third section of 
the act of the 27th of February, 1801, con- 
cerning the District of Colmnbia, contains 
no specific reference to the act of 13th of 
February; but merely says, 'that the said 
court, and the judges thereof, shall have all 
the powers vested in the circuit courts, and 
the judges of -the circuit courts of the United 
States.' The object of this section evident- 
ly was, to define the general powers of the 
court, and not to enter into the details ren- 
dered necessary by the peculiar condition of 
the district, which was done la the fifth sec- 
tion. Its general powers, and the general 
powers of its judges, were to be the same 
with those of the circuit courts, and the 
judges of the circuit courts of the United 
States, not as defined in any particular law, 
but as they should from time to time be 
vested by law in those courts and judges. 
This, it seems to me. Is the plain meaning of 
the clauise. Consequently, although so long 
as the act of 1801 remained in force, its pro- 
visions formed the measure of the general 
powers of the circuit court of this district; 
yet, Tvhen-it was repealed, and the old pro- 
visions of the act of 1789 substituted in its 
place, those substituted provisions' became, 
thenceforward, the measure of its general 
powers. This is the general rule of interpre- 
tation in such cases, because it is not to be 
presumed, unless the contraiy be expressly 
declared, that the repealed law shall remain 
in force in respect to any one of several cases 
standing on the same ground, and thus pro- 
duce an imnecessary and anomalous distinc- 
tion. This rale is especially applicable to 
the present case. The act of the 8th of 
March, 1802, repeals the acts of the 13th of 
February and the 3d of March, 1801, from 
and after the first day of July, then next, 
and contains no exception whatever of the 
court established in this district. The third 
section expressly declares, 'that all the acts, 
and parts of acts, which were in force before 
the passage of the aforesaid two acts, and 
which by the same were either amended, 
explained, altered, or repealed, shall be, and 
hereby are, after the said first day of July 
next, revived, and in as full and complete 
force and operation, as if the said two acts 
had never been made.* Under these circum- 
stances, it seems to me impossible to derive 
any power from the act of the 13th of Feb- 
ruary, 1801, and I shall, therefore, omit any 
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reference to the particular provisions of that 
law. 

"(4) I do this, the rather, because, in my 
judgment, neither the provisions of that 
law, supposing them to he in force, nor those 
of any other law that has been, or can be, 
passed, imder our present constitution, how- 
ever broad they may be in their terms, can 
confer on any court of the United States the 
power to, supervise or control the action of 
an executive officer of the United States, in 
any official matter properly appeitaining to 
the executive department in which he is 
employed. In my former communication I 
did not deem it needful to enter into the ex- 
position of this part of the case. The two 
decisions of the supreme court, to which 1 
referred, seemed sufficient for my pui-pose; 
and for obvious reasons connected with the 
history of the case of Marbury v, Madison, I 
purposely refrained from any allusion to that 
case. The claim of jurisdiction now made 
by the circuit court, and the course of rea- 
soning by which it is supported, involving, 
as tliey do, an assertion of power to direct, 
not only the postmaster-general, but every 
other executive officer residing within the 
district, in the performance of his official 
duties when they are supposed to affect the 
legal rights of an individual, compel me to 
explain the constitutional groimds on which 
this part of my opinion is founded. The pro- 
ceedings of the convention which framed the 
constitution, abundantly prove the earnest 
desire of its authors to separate the three 
gi'eat departments, the legislative; executive, 
and judicial, from each other, and to render 
each independent of the other two. This 
general object was accomplished, with a few 
specified exceptions, by the actual provisions 
of the constitution. It declares that 'the 
executive power shall be vested in a presi- 
dent of the United States.' In accordance 
with this fundamental arrangement, it sub- 
sequently provides that the president 'shall 
take care that the laws be faithfully execut- 
ed.' As a means to the performance of this 
duty, it gives to the president the exclusive 
power of appointing, by and with the advice 
of the senate, the principal officers in the 
executive departments; it authorizes him to 
require from them their opinions in writing 
•upon any subject relating to the duties of 
their respective offices.' It secures the ap- 
pointment of inferior executive officers to 
the president alone, or to the heads of de- 
partments, as congress shall, by law, direct; 
and according to a construction, coeval with 
the existence of the government, settled on 
the fullest deliberation, it also secures to the 
president the power of removing, at pleas- 
ure, either by his own act, or through the 
agency of the heads of the departments, ev- 
€ry officer employed therein. The obvious 
design of all these provisions, was, to make 
the president responsible for the faithful ex- 
ecution of the laws, and for the official acts 
of all the officers of the executive depart- 



ment Not that he should be liable to im- 
peachment, or other criminal procedure, or 
to a civil action for every illegal act, or 
culpable omission of each one of those offi- 
cers. Their great number, the distance of 
many of them from the seat of government, 
and the multifarious character of their du- 
ties, render it impossible for any one man to 
give such attention to their conduct, as to 
become responsible for them in that sense; 
and the law, whether prescribed by a consti- 
tution, or otherwise, never requires impossi- 
Jjilities; nor that the inferior officer should 
be exempt from personal responsibility by 
impeachment, indictment, or civil action, for 
any culpable act, or omission of duty, even 
though he may be able to' plead, in his ex- 
cuse, the express direction of the president. 
But it is possible for the president, through 
the heads of departments, to give more or 
less attention to the proceedings of each de 
partment, and to take care that the lawb 
concerning it be faithfully executed; and it 
is agreeable to reason and the rules of law, 
that where two 'persons are united in the 
performance of an illegal act, or in a culpa- 
ble omission of duty, each, to a greater oi 
less extent, and according to the eircum 
stances of the case, should be personally re- 
sponsible, although one of them may have 
aiL official superiority to the other. This spe- 
cies of responsibility, it was the design of 
the constitution to fasten upon the presi- 
dent; and hence it vests in him, and in him 
alone, with a few specified exceptions, the 
whole executive power of the government. 
It is true that, within a few years, the doc- 
trine has been advanced, that when the con- 
stitution says 'the executive power shall be 
vested in a president of the United States,' 
it merely intends to give a name to the de- 
partment, and not to grant any executive 
power; and that, on this ground, efforts have 
been made to prove that the president alone 
does not possess the power of removal; but 
it is also true that this doctrine is directly 
opposed to the natural import of the lan- 
guage used; to the principles on which the 
power of removal was established by the 
first congress; to the expositions, then and 
since, given by the ablest expounders of the 
constitution; and to the actual course of the 
government, acquiesced in by all its branches 
during the whole period of its existence. 
The system thus ordained by the constitu- 
tion, whatever diversity of opinion may have 
existed, or may yet exist, as to its expedien- 
cy, cannot be varied or interfered with by 
the legislature or the judiciary. It belongs 
to the legislature to create the executive de- 
partments, to define their powers and duties, 
to provide the requisite officers, to prescribe 
their various functions, and to make all oth- 
er legal provisions which may be necessary 
and proper to regulate the action of those 
departments. But when a law is once pass- 
ed for the government of the executive offi- 
cer, all that appertains to its execution falls 
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under the care of the president. It is his 
province to instruct and command the offi- 
cer; to remove him if he acts unfaithfully; 
and to appoint one in his place vs^ho will ful- 
fil his duty agreeably to law. No other de- 
partment of the government can exercise this 
power of removal; the legislature cannot do 
it themselves; nor can they devolve it on 
the judiciary; nor can those two depart- 
ments combined take it from the president. 
"It results from the foregoing principles, 
that the writ of mandamus cannot be issued 
by any coui-t of the United States, to any, 
officer, whether principal or inferior, of an 
executive department, for the purpose of com- 
manding the execution of any law concern- 
ing the appropriate executive duties of such 
officer. This conclusion will be strengthened 
by a little attention to the history and nature 
of the writ. From an early period it has been 
used by the English court of king's bench as 
a means of enforcing its general supervisory 
jurisdiction over courts, magistrates, and min- 
isterial officers inferior to that tribunal. By 
the statute of 9 Anne, c. 20, and 11 Geo. I. 
c. 4, it was so extended as to afford a reme- 
dy for persons entitled to offices, or places, in 
corporations; and to compel elections, and 
correct abuses therein, of corporate officers; 
but we find no instance of its being directed 
to any officer of the executive departments. 
In England, it issues from the king's bench 
alone, because, in that court, the king original- 
ly sat in person, and, by fiction of law, is 
yet supposed to do so; and because the au- 
thority to control the inferior jurisdictions is 
one of the royal prerogatives. It is, therefore, 
denominated by Blackstone and other writers, 
'a high prerogative writ.' And if the judge 
or officer to whom it shall be directed, in its 
peremptory form, fails to obey it, he is pun- 
ishable for his contempt by attachment. Dur- 
ing the colonial government, this branch of 
the king's prerogative extended to the colo- 
nies, and was executed through those colonial 
courts which were invested with a jurisdic- 
tion analogous to that of the king's bench; 
and from them the jurisdiction has been 
derived to the state courts which succeeded 
them. Under the fourteenth section of the 
act of 1789, the supreme court, in aid of its 
appellate jurisdiction, may issue this writ 
in all cases where any act, necessary to the 
exercise of that jurisdiction, shall be omit- 
ted to be performed by an inferior tribunal 
or officer; and the circuit courts of the Unit- 
ed States may also issue it in like cases. In 
these instances the original design of the writ 
is plainly kept up; the tribunals or officers 
to which it IS issued, are subordinate to the 
appellate court, which, in these respects, ex- 
ercises over them a supervisory jurisdiction. 
The writ,-, then, necessarily implies a su- 
pervisory power, in the court which issues it, 
over the tribunal or officer to which it is di- 
rected. In the cases mentioned, such a pow- 
er exists; but under the constitution of the 
United States, it has not been given to, and 



cannot exist in, any of our courts over the 
executive departments. The existence of 
such a power in the judiciary, is repugnant 
to the whole theory of the constitution; its 
effectual exertion, if it were practicable, 
would defeat the president's power of re- 
moval? would take away his responsibility 
for the faithful execution of the laws; and 
would transfer to the judiciary, in the par- 
ticular ease, the whole executive power; for 
it is palpable, that if the president, under 
the belief that the faithful execution of the 
law wiU be best secured by not doing a par- 
ticular thing which is demanded by a third 
party, so directs the executive officer, and the 
court, on the application of such party, issues 
a mandamus, commanding it to be done, and 
the writ is obeyed, it is the court, and not 
the president, that exercises the executive 
power; and the distribution of powers, so 
carefully fixed by the constitution, is unset- 
tled and overturned But its effectual exer- 
tion is not practicable; because the presi- 
dent's power of removal cannot be restrained, 
and by its exercise he can readily defeat 
any command which the judiciary may ad- 
dress to the executive officer. To illustrate 
this, let us suppose that the circuit court of 
this district issues a peremptory mandamus 
to the head of any one of the departments, 
commanding him to execute any particular 
law concerning his official duties, in a given 
way, and that the officer refuses obedience, 
and is attached and committed for the con- 
tempt. This is the end of the judicial powei- 
in a case of mandamus; but suppose, at this 
stage of the proceedings, the president in- 
terferes, by removing the officer, and appoint- 
ing a successor, what then becomes of the ju- 
dicial remedy? The act can only be perform- 
ed by a person holding the office; the indi- 
vidual, in the custody of the court, no longer 
holds that office; it has been legally taken 
from him; and if he were ever so willing to 
perform the act, he has no longer the ability 
to do so. The proceeding must then be aban- 
doned, or commenced de novo, against the 
new officer, to be frustrated, if the president 
thinks proper, at the same stage, as often as 
the court shall reach it. If it be said that 
this is supposing an extreme case, and that 
the president, from respect to the judiciary, 
would probably suffer the officer to obey the 
mandamus, rather than so exercise the con- 
stitutional power of removal, the answer is, 
that the very existence of such a power, 
-whether it be used or not, is fatal to the 
claim of jurisdiction; and that cases may 
easily be supposed, in which the president, 
with the strongest desire to avoid a conflict 
with the judiciary, may yet have no alterna- 
tive but to use it. In cases which properly 
refer themselves to the judiciary, it is rare- 
ly, or never, possible to defeat, in this way, 
the ultimate execution of the judgment of 
the court. And the fact, that without the 
consent of the executive department, a per- 
emptory mandamus to an' executive officer 
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must forever remain inoperative, exhibits, in 
the dearest light, the incapacity of any comrt 
to issue such a writ 

"I am aware that those parts of the opinion 
of Chief Justice Marshall, in the case of 
Marbury v. Madison, which are quoted at 
length in the opinion of Judge Cranch, may 
seem to be repugnant to the conclusion at 
which I have arrived. In that case (1 Cranch 
[5 U. S.] 137) applications were made, in 
December, 1801, by Messrs. Marbury and 
three other persons, to the supreme court 
of the United States, for a rule, to Mr. Madi- 
son, then secretary of state of the United 
States, to show caijse why a mandamus 
should not issue, commanding him to cause 
to be delivered to them, respectively, their 
several commissions as justices of the peace 
in the District of Columbia. The application 
was founded on the following facts. Mr. 
Adams, whilst president of the United States, 
and on the 2d of March, 1801, had nominated 
the applicants to the senate, for the offices of 
justices of the peace in the District of Co- 
lumbia; I their nominations were confirmed 
the next day, and the commissions were 
made out, signed by President Adams, seal- 
ed, and left in the department of state. Mr. 
Jefferson came into office, as president, the 
next day, and forbade their delivery, and 
they were accordingly withheld by Mr. Madi- 
son. On the return of the rule to show cause, 
the coimsel for the relators was heard ex 
parte, Mr. Madison not appearing. The case 
was disposed of, and the application denied, 
on the ground that the supreme court of the 
United States had no authority to issue a 
writ of mandamus, except in the exercise of 
its appellate jurisdiction; and that so much 
of the 13th section of the judiciary act of 
1789, as purported to empower that court to 
issue writs of mandamus 'to persons holding 
office under the authority of the United 
States,' in original cases, was unconstitution- 
al and void. 

"The order of discussion, adopted by the 
chief justice, was as follows: (1) Has the 
applicant a right to the commission he de- 
mands? (2) If he has a right, and that right 
has been violated, -do the laws of this country 
afford him a remedy? (3) If they afford him 
a remedy, is it a mandamus issuing from this 
court? 

"These questions opened all the points in 
the case; and they are accordingly consid- 
ered at large; but it is obvious that only 
the remarks under the third head were nec- 
essary to the decision of the cause; and 
that the elaborate reasoning under the first 
and second heads, including all the passages 
quoted in the opinion referred to me, was 
wholly extra-judicial. Every topic embraced 
under these heads is therefore open to discus- 
sion, not only in the supreme court, but in 
the inferior courts. The fact that the case 
was argued only on one side, must also be al- 
lowed to diminish still more the weight of 
these parts of the opinion; and then, also, it 
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must be borne in mind that general expres- 
sions are always to be taken in connection 
with the particular case in which those ex- 
pressions are used. Chief Justice Marshall 
himself has claimed the benefit of this lat- 
ter rule in reference even to that part of the 
opinion in Marbury v. Madison, which ex- 
plained, under the third head, the very 
ground on which the cause was decided. In 
the case of Cohens v. Virginia, 6 Wheat. [19 
U. S.] 264, the counsel for the defendant ui 
error quoted and relied upon some dicta of 
the court, in the case of Marbury v. Madison, 
In reply to the argument founded thereon, 
the chief justice observes: 'It is a maxim 
not to be disregarded, that general expres- 
sions, in every opinion, are to be taken in 
connection with the case in which those ex- 
pressions are used. If they go beyond the 
case, they may be respected, but ought not tO' 
control the judgment in a subsequent suit, 
when the very point is presented for decision* 
The reason of this maxim is obvious. The 
question actually before the court is inves- 
tigated with care, and considered in its full 
extent. . Other principles, which may serve 
to illustrate it, are considered in their relation 
to the case decided, but their possible bearing,, 
on all other cases, is seldom completely in- 
vestigated. In the case of Marbm-y v. Madi- 
son, the single question before the court, sO' 
far as that case can be applied to this, was,, 
whether the legislature could give this court 
original jurisdiction in a case in which the 
constitution had not clearly given it,- and in 
which no doubt respecting the construction 
of the article could possibly be raised. The 
court decided, and we think very properly, 
that the legislature could not give original ju"- 
risdiction in such a case. But in the reason- 
ing of the court, in support of this decision, 
some expressions are used which go far be- 
yond it.' He then explains the particular oc- 
casion of the dicta relied on, and the cases to 
which they were intended to apply, and pro- 
ceeds as follows: 'Having such cases only 
in its view, the court lays down a principle 
which is generally correct, in terms much 
broader than the decision, and not only much 
broader than the reasoning with which that 
decision is supported, but in some instan- 
ces contradictory to its principle.' He then 
states the construction given to the passages- 
quoted, and the argument founded on it, and 
observes: 'To this construction the court 
cannot give assent. The general expressions, 
in the ease of Marbury v. Madison, must be 
understood with the limitations which are 
given to them in' this opinion, limitations, 
which in no degree affect the decision in 
that case, or the tenor of its reasoning.' If 
the general expressions, contained in the es- 
sential parts of the, opinion, require to be thus 
limited, the like caution must be still more 
necessary, in considering the other parts. On 
perusing them with care, it will be found 
that before entering on the 'discussion of the 
remedy by mandamus, the chief justice had 
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decided that tlie appointments in question be- 
■came conaplete by tlie signing and sealing the 
■commission; that the applicant had, there- 
fore, a vested legal right to the oflSce, and 
to the commission as the evidence of it, of 
which the executive could not deprive him; 
that the secretary of state had received the 
■commission from the president for the use 
•of the applicant; and that he had no more 
right to withhold it than any other person. 
His reasoning in support of the remedy by 
mandamus depends entirely on the conclusion, 
previously expressed, that the appointment 
was complete, and the agency of the presi- 
dent and secretary of state in the matter at 
.an end; and it was precisely on this 'point 
that President Jefferson dissented, in such 
strong terms, from the opinion of the chief 
justice. Speaking of this case, in a letter to 
Judge Johnson (Jefferson's Correspondence, 
vol. 4, p. 372), he says: 'The commissions 
were signed and sealed by him (Mr. Adams) 
but not delivered. I found them on the table 
•of the department of state, on my entrance 
into office, and forbade their delivery. Mar- 
Tjury, named in one of them, applied to the 
supreme court for a mandamus to the secre- 
tary of state (Mr. Madison) to deliver the 
■commission intended for him. The court de- 
termined, at once, that, being an original 
process, they had no cognizance of it, and 
there the question before them was ended. 
But the chief justice proceeded to lay dowii 
what the law would be, had they jurisdiction 
■of the case, namely, that they should com- 
mand the delivery. The object was, clearly, 
to instruct any other court having the ju- 
risdiction what they should do if Mar- 
bury should apply to them. Besides the im- 
propriety of this gratuitous interference, 
■could any thing exceed the perversion of law? 
For if there is any principle of law never yet 
•contradicted, it is, that delivery is one of 
the essentials to the validity of a deed. Al- 
though signed and sealed, as long as it re- 
mains in the hands of the party himself it 
is in fieri only; it is not a deed, and can be 
made so only by its delivery. In the hands 
■of a third person it may be made an escrow. 
But, whatever is in the executive offices is 
<;ertainly deemed to be in the hands of the 
president; and, in this case, was actually 
in my hands, because, when I countennand- 
•ed them, there was, as yet, no secretary of 
state.' The tone and language of this pas- 
sage may be regretted; but it shows very 
plainly, when taken in connection with the 
opinion, the real point on which the contro- 
versy turned. 

"In this view of the ease, it is manifest 
that the question now presented, namely, 
whether a mandamus can be issued to the 
head of an executive department command- 
ing him to perform an executive act which 
has not yet been commenced, did. not arise. 
The difference between this question, and the 
question, whether congi-ess can authorize the 
judiciary to issue a mandamus to an exec- 



utive officer, to compel the delivery of a pa- 
per, in his possession, containing the evi- 
dence of a past executive act already fully 
performed, is too obvious to need remark. 
The limitations to which the obiter argu- 
ments, in the case of Marbury v. Madison, 
are thus necessarily subject, rescue the pres- 
ent ease from their influence, and supersede 
the necessity of a particular examination of 
any part of them. There are, however, one 
or two remarks on the argument of Chief 
Justice Marshall, which, as they may tend to 
elucidate the subject, and to prevent misap- 
prehension, ought not to be omitted. He la- 
bors to prove that where a vested legal right 
has been violated by a public officer, or where 
a specific duly, on the performance of which 
individual rights depend, is assigned by lajv 
to an officer, and he refusps to perform it, 
the individual, who considers himself ag- 
grieved, has a right to resort to the laws of 
his country for a remedy; and that the con- 
duct of the officer is liable to be judicially ex- 
amined. This, if ever doubtful, is now too 
well settled to be disputed. Actions for 
trespass, and. other actions for damages, 
against collectors of the customs, officers of 
the army and navy, and other public func- 
tionaries, for official acts or omissions, injuri- 
ous to the vested rights of individuals, are of 
frequent occurrence; and it is not to be 
doubted, that through siieh actions, any officer 
of the government, the president included, 
may be held responsible in damages for the 
violation of any vested legal right. But 
these actions are against the officer in his in- 
dividual character, and do not imply any 
power, in the judicial tribunals in which they 
may be prosecuted, to supervise, and control 
in advance, the official action of the officer. 
Such a power, however, is implied in the ju- 
risdiction by mandamus; and its compatabili- 
ty with the constitution, when issued to an 
executive officer for the puipose of compelling 
him to perform a specific executive duty, 
is a point not discussed, nor even touched, 
in the opinion; probably because it was sup- 
posed that, if the appointment were regarded 
as complete, the point could not arise. 

"This subject was much considered, in the 
year 1808, by one of my predecessors in of- 
fice. In that year an application was made, 
by Messrs, Gilchrist and others, to the cir- 
cuit court of the United States for the dis- 
trict of South Carolina, for a rule on the 
collector of the port of Charleston, to show 
cause why a mandamus should not issue to 
him, commanding him to grant clearances 
for certain ships, detained by the collector, 
imder instructions from the secretary of the 
treasury, given under the embargo acts. The 
collector appeared; showed cause by produ- 
cing the secretary's instructions, and submit- 
ted without argument to the decision of the 
court. The judges, being of opinion that 
the instructions were illegal, ordered a man- 
damus to be issued commanding the collect- 
or to grant the clearances applied for. Pres- 
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icient Jefferson, on bearing of these proceed- 
ings, referred the subject to the attorney 
genei-al, Mr. Rodney, who expressed a decid- 
ed opinion against the power of the court to 
issue the writ. After stating several rea- 
sons, growing out of the limited jurisdiction 
of the courts of the United States, and the 
peculiar provisions of the law under which 
the instructions of the secretary of the treas- 
ury had been issued, he concludes as fol- 
lows: *It might, perhaps, with propriety, bfe 
added; that there does not appear, in the 
constitution of the United States, any thing 
which favors an indefinite extension of the 
jurisdiction of courts over the ministerial of- 
ficers within the executive department. On 
the contrary, the careful discrimination 
which is marked between the several depart- 
ments, should dictate great circumspection 
to each, in the exercise of powers having any 
relation to the others. The courts are, indu- 
bitably, the source of legal redress for 
wrongs committed by ministerial officers, 
none of whom are above the law. The re- 
dress is to be administered "by due and legal 
process in the ordinary way. For there ap- 
pears to be a material and obvious distinc- 
tion between a course of proceeding which 
redresses a wrong committed by aji execu- 
tive officer, and an interposition by a man- 
datory writ, tailing the executive authority- 
out of the hands of the president, and pre- 
scribing the course which he and the agents 
of any department must pursue. In one 
case, the executive is left free "to *act in his 
proper sphere, but it is held to strict respon- 
sibility; in the other, all responsibility is 
taken away, and he acts agreeably to judi- 
cial mandate. Writs of this kind, if made 
applicable to officers, indiscriminately, and 
acts purely ministerial and executive in their 
nature, would necessarily have the efEect of 
transferring the powers, vested in one de- 
partment, to another department. If, in a 
case like lihe present, where the law vests a 
duty and a discretion in an executive officet, 
a court can not only administer redress 
against the misuse of the authority, but pre- 
viously direct the use to be made of it, it 
would seem that under the name of a judi- 
cial power, an executive function is neces- 
sarily assumed, and that part of the consti- 
tution, perhaps defeated, which makes it the 
duty of the president to take care that the 
laws be faithfully executed, I do not see 
any clear limitation to this doctrine, which 
would prevent the courts from compelling, 
by mandamus, all the executive officers, all 
subordinate to the president, at least, wheth- 
er charged with legal duties in the treasury, 
or other department, to execute the same ac- 
cording to the opinion of the judiciary, and 
contrary to that of the executive. And it is 
evident that the confusion arising, will be 
greatly increased by the exercise of such a 
power by a lumber of separate courts of le- 
gal jurisdiction, whose proceedings would 



have complete and final effect, without an, 
opportunity of control by the supreme court. 
So many branches of the judiciary acting 
within their respective districts, their com-s- 
es might be different, and different rules of 
action might be prescribed for the citizens 
of different states, instead of that unity of 
administration which the constitution meant 
to secure, by placing- the executive power, 
for them all, in the same head. What, too^ 
becomes of the responsibility of the execu- 
tive to the court of impeachment and of the 
nation? Is he to remain responsible for acts 
done by command of another department? 
Or is the ration to lose the security of that 
responsibility altogether? From these and 
other considerations, were this branch of th& 
subject to be pursued, it might be inferred, 
that the constitution of the United. States by 
the distribution of the i>owers of om: gov- 
ernment to different departments, ascribing- 
the executive duties to one, and the judiciary 
to another, controls any principle of the Eng- 
lish law which would authorize either to en- 
ter into the department of the other, to an- 
ntd the powers of the other, and to assume 
the direction of its operations to itself.* 

"This opinion may be found, at length, in 
Gilchrist v. Collector of Charleston [Case No. 
5,420], and a reply from Judge Johnson, who- 
presided in the circuit court when the man- 
damus was issued. This paper embraces a 
full review of most of the objections of the 
attorney-general, but by no means answers- 
the argument just quoted. The submission, 
of the collector and district-attorney, is re- 
lied on as, at least, excusing the act of the 
court; and in the case of Mclntire v. Wood, 
7 Oranch £11 U. S,] 504, it is expressly ad- 
mitted, by Judge Johnson liimself, that the 
court had no jurisdiction in the matter, ex- 
cept that derived from the consent of the 
public officers. This is his language: 'A 
case occurred, some years since, in the cir- 
cuit court of South Carolina, the notoriety 
of which may apologize for making an ob- 
servation upon it.here. It was a mandamus 
to a collector, to grant a clearance, and im- 
CLuestionably could not have been issued but 
upon a supposition inconsistent with the de- 
cision in this case. But that mandamus was 
issued upon the volimtary submission of the 
collector, and the district-attorney,^ and in 
order to extricate themselves from* an em- 
barrassment resulting from conflicting du-" 
ties. Volenti non fit injuria.' As the Charles- 
ton Case is the. only one, prior to the pres- 
ent, in which a writ of mandamus has been 
actually issued, by any of the courts of the 
United States to an executive officer, its his- 
tory and result are interesting; and I am 
happy to find in them so decisive a corrobo- 
ration of my own opinion. 

"(5) But the ground is taken, in the opin- 
ion of the circuit court, that the relation of 
the postmaster-general to the president is- 
very different from that of the other heads- 
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of departments. 'They' (say the court), 'in 
the very terms by which their offices are cre- 
ated and their duties defined, are to per- 
form such duties, and execute such orders as 
they shall he required, to perform and exe- 
cute, by the president of the United States. 
The postmaster-general, however, clearly 
bears no such relation to the president. We 
cannot find a word in* the law under which 
he was appointed, or in the various laws re- 
specting the post-office establishment, or in 
the constitution of the United States, which 
intimates any connection between him and 
the president; or any authority in the pres- 
ident to prescribe his duties, or to control 
him in the exercise of his official functions. 
It is true that he is appointed, and there- 
fore may be removed by the president. But 
the president, if he has the power to control 
him, can only do it through his fear of re- 
moval. If he should not control him, no act 
done by him, under that control, could be 
thereby justified. The postmaster-general, in 
the exercise of the duties. of his office, ap- 
pears to be legally as independent of the 
president, as the president is of him.' It 
was with great suiprise that I perused this 
part of the opinion. The constitution as- 
sumes that certain executive departments 
will be created, but does not attempt to enu- 
merate them; nor was any enumeration nec- 
essary; because the very nature of the fimc- 
tions assigned to any particular department, 
would readily determine its true character. 
The whole business of the post-office depart- 
ment, and all the official duties of the post- 
master-general as its head, are, exclusively, 
executive; and if the views of the constitu- 
tion, above taten, be correct, then, whatever 
may be the language of the acts of congress 
respecting the department, there exists a 
most intimate connection between the post- 
master-general and the president; and the 
latter has the same control over the exercise 
of his official functions, when not prescribed 
by law, and is subject to the same obligation 
of taking care that all his. duties are faith- 
fully- performed, which exist in respect to 
the other heads of departments. The pass- 
age above quoted, is not less repugnant to 
the practical coui"se of the government. One 
of the first official acts of President Wash- 
ington, after entering on the chief magistra- 
cy, was "to call on the then postmaster-gen- 
eral for an account of tfie state of his office. 
*A perfect knowledge' (says his biographer) 
'of the antecedent state of things, being es- 
sential to the due administration of the ex- 
ecutive department, its attainment engaged 
the immediate attention of the president; 
and he required the temporary heads of de- 
partments to prepare, and lay before him, 
such statements and documents as would 
give this information.' 2 Marshall's Life of 
Washington, p. 150. The form of this requi- 
sition wiU be found in the late eoUeetion of 
his writings (volume 10, p. 11),. and it will 



be seen, by the note of the editor, Mr. 
Sparks, that it was addressed, among oth- 
ers, to Ebenezer Hazard, the postmaster-gen- 
eral appointed by the old congress. 

"The first law concerning the post-office 
department, passed after the adoption of the 
constitution, was the act 'for the temporary 
establishment of the post-office,' approved 
September 22, 1789 [1 Stat. 70]. It consist- 
ed of only two sections; the last merely de- 
claring that the law should continue in force 
imtn. the end of the next session of congress, 
and no longer. The first section was in the 
following words: 'Be it enacted,' &c., 'that 
there shall be appointed a postmaster-gener- 
al; his powers and salary, and the compen- 
sation to the assistant or clerk and deputies 
which he may appoint, and the regulations 
of the post-office, shall be th'e same as they 
last were imder the resolutions and ordinan- 
ces of the late congress. The postmaster- 
general to be subject to the direction of the 
president of the United States in perform- 
ing the duties of his office, and in forming 
contracts for the transportation of the mail.' 
This act was continued in force by the acts 
of August 4, 1790 [1 Stat 178], March 3, 1791 
[Id. 218], and February 20, 1792 \ld. 232], 
to the 1st of Jime, 1792, when it gave place 
to the act of the 20th of February, 1792, 'to 
establish the post-office and post-roads 'with- 
in the United States,* which fully organized 
the department, and introduced numerous 
legal provisions for the government of its 
concerns. '" Since 1792 the duties of the post- 
master-general have been so far defined by 
law, as to leave little room for executive di- 
rection, and it was not until 1829, that he 
was regarded as a member of the president's 
cabinet. But that his office has always been 
treated by congress, as well as by the presi- 
dent, as an executive department, is shown 
by the act of 1789, which left all its con- 
cerns to the dir-ection of the president; by 
the act of 1792, and aU the subsequent laws, 
■rt'hich speak of it as a 'department;' by the 
power, of appointing postmasters, vested, by 
law, from 1789 to 1836, in the postmaster- 
general alone, and still retained by him in 
all cases where the commissions of the post- 
master are under $1,000. An arrangement 
palpably unconstitutional, unless the post- 
master-general be the head of a department; 
by the practice, of aU those who have held 
the office of president, to require reports 
from, and to give directions to, the postmas- 
ter-general; by the placing of the depart- 
ment on the same footing, in respect to sal- 
ary and organization, with the other great 
executive departments; and finally by the 
introduction of its head into the cabinet 
council of the president. The relation, then, 
of the postmaster-general, to the president, 
is the same as that of the other heads of 
departments. This relation does not author- 
ize the president to give any direction, to 
the postmaster-general, contrary to the laws 
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coBcerning the department, but it authorizes 
a,nd requires him to direct the faithful exe- 
cution of those laws, and to talxo care that 
such directions he followed. And as the on- 
ly coercive power, with which the president 
is armed by the constitution, is the power of 
removal, it will be his duty to exercise that 
power, if he cannot otherwise secure,.on the 
part of the postmaster-general, a faithful 
execution of the laws. Nor will acts done by 
the postmaster-general, under the president's 
direction, be invalid, even though the judg- 
ment of the former be opposed to the act, 
and he be induced, through fear of removal, 
to execute the president's direction. The de- 
fectiveness of the motive will not determine 
the legal character of the act. If it be with- 
in the power of the department, and be con- 
formable to law, it will still be valid. I 
think, therefore, that this officer is no more 
subject, in his official action, to the super- 
vision and control of the judiciary, than the 
head of any. other executive department; and 
that the principles above stated, if sound in 
respect to any executive officer, must be ad- 
mitted, when the subject shall be fuUy ex- 
amined, to be equally applicable to him. On 
the other hand, the claim of judicial power 
set up in the present case, in respect to the 
postmaster-genei^l, involves the like daim 
over the official action of every other execu- 
tive department, and therefore brings into 
discussion one of the most grave and impor- 
tant questions which has yet arisen in the 
practical administration of the government. 
I am, sir, very respectfully, yom^ obedient 
servant, B. F. Butler." 

This communication from the postmaster- 
general, having been offered to the court as 
his return to the writ of mandamus nisi, 

Mr. Ooxe, for the relators, moved the court 
to quash the return and to issue a peremp- 
tory writ of mandamus. 

The case was :. ably argued, on the 26th, 
27th, 28th, 29th, and 30th of June, by Mr. ,R. 
S. Coxe and -Mr. Reverdy Johnson, for the 
relators, and by Mr. Key for the postmaster- 
general, 

CRANOH, Chief Judge. In his return of 
the mandamus nisi, the postmaster-general, 
by way of showing cause why he declines 
obedience to the command of the writ, con- 
tends: (1) That "it is doubted whether the 
constitution of the United States confers, on 
the judiciary department of the government, 
authority to control the executive in the ex- 
ercise of its functions, of whatsoever char- 
acter." (2) That "if. according to the con- 
stitution, the circuit court of the District of 
Columbia might be clothed by law, with the 
power to issue a mandamus in such a case, 
no such power has been conferred upon them 
by the acts of congress." (3) That "if, by 
the constitution, congress can clothe courts 
with authority to issue writs of mandamus 
to executive officers, as such, and if they 



have vested the general power in this court, 
by law, this is not a case, in which that pow- 
er can be lawfully exercised;" and, (4) That 
"the court have ordered the postmaster-gen- 
eral to perform a legal impossibility." The. 
coimsel for the relators have moved to quash 
this return, as being insufficient on its face, 
and the questions arising upon that motion 
have been fully, and very ably argued. Al- 
though the order, in which the questions are 
presented in the return, is perhaps the most 
natural, yet, inasmuch as a decision, against 
the relators, upon the 4th, 3d, or 2d, of the 
objections stated by the postmaster-general, 
would render it unnecessary to give any 
opinion upon the first, the court, in consid- 
ering the" case will reverse that order, as 
suggested by the district attorney, and com- 
mence with the fourth, which is: "That the 
court have ordered the postmaster-general to 
perform a legal impossibility." 

The argument, in support of the proposi- 
tion, is this: "A mandamus is a command 
to do a specific act. The specific act, order- 
ed to be done, in this case, is, to credit the 
relators with the full amount of the solicit- 
or's award. A credit can only be given by 
an entry in some book in which their ac- 
counts are lawfully kept. No accounts are 
kept, with contractors, In the post-office de- 
partment; nor has the postmaster-geneml 
the custody or control of the books in which 
they are kept. All the accounts of the post- 
office department are kept in the treasury 
department by the auditor created for that 
purpose by the act of July 2, 1836. That of- 
ficer is appointed by the president and sen- 
ate; and so far is he from being dependent 
on the postmaster-general that his clerks are 
appointed by the secretary of the treasury. 
To his office have been transferred, long 
since, all the accounts, and the books, con- 
nected with them, formerly kept by the 
postmaster-general. By adverting to the 
fact, that the act for the relief of Messrs. 
Stockton and Stokes, and that to change the 
organization of the post-office department, 
passed on the same day, the occasion of this 
practical discrepancy between them, will be 
understood. The former was drawn with 
reference to the organization of the depart- 
ment at the time of its introduction into con- 
gress. Then, the postmaster-general kept the 
accounts, and the entries in the books were 
his entries. He had the legal power and 
authority to give a credit to the contractors 
in this case. But this power and authority 
was taken from him by another act on the 
day the act for their relief passed. That the 
act, now in question, was not altered so as 
to accommodate it to the change, and re- 
quires the credit to be given by the new 
auditor, instead of the postmaster-general, 
was doubtless an inadvertence; but it is 
one which the legislative authority, alone, 
can correct. As the law stands, the post- 
master-general has just as much authority 
to make entries in the books of the second, 



U. S. V. KENDALL (Case No. 15,517) 



[26 Fed. Cas. page 7363 



third, and fourth auditors, as he has in those 
of the auditor created by the act of ISiJG. 
Hence the court -vyiH perceiye that they haye 
ordered the postmaster-general to do that 
which he cannot lawfully do,— to enter a 
credit or credits op. hooks of which he has 
neither the custody nor control." 

The words of the act for the relief of the 
relators, are, "and that the postmaster-gen- 
eral be, and he is hereby directed to credit 
such mall contractors, with whatever sum 
or sums, if any, the said solicitor shall so 
decide to be due to them, for, or on account 
of, any such service or contract." The act 
does not require the postmaster-general to 
enter the credit in any book, or in any ac- 
count; but that he shall credit them. The 
substance is, that he, as far as is in his 
power, shall cause them to have credit for 
that amount in their account with the United 
States, or with the department. This objec- 
tion is not stated by the postmaster-general 
as a reason why he has not credited them 
with the amount, but as a reason why this 
court should not command him to credit 
them. It is not objected that there is an 
actual impossibility of his crediting them, 
but "a legal impossibility;" meaning, proba- 
bly, that his crediting them now would be 
of no avail in law, as the settlement of the 
account was transferred to the auditor. That 
the change which was made in the post- 
office department by the act of the 2d of 
July, 1836, did not create an actual impossi- 
bility of his crediting them with the whole 
amount of the award, is evident from his 
own letter to the president of the United 
States, dated December 27, 1836, in answer 
to the complaint of the relators to the presi- 
dent, in which the postmaster-general says: 
"In obedience to the mandate of the law I 
have paid those gentlemen .?122,101.46, al- 
though I have yet to be convinced that they 
had the least claim, in law or equity, to one 
sixth part of that sum. When the law re- 
quires it of me, I shall, with equal prompt- 
itude, pay the remaining §40,625.59, although 
satisfied that not one cent of it is justly 
due." He does not justify himself on ac- 
count of his legal inability to pay, or to credit 
the amount. 

But it has been stated, in the argument be- 
fore the court, that the postmaster-general 
can lawfully pay the amount, although he 
cannot credit it The law, which allows him 
to pay the amoimt, .surely should be con- 
strued to allow him to credit it, especially 
when the act of congress espressly directs 
him to credit it. The act for the relief of 
these relators, and the act, "to change the 
organization of the post-office department," 
were passed at the same session of con- 
gress, and were approved on the same day. 
So far as they are in pari ■ materia, they 
ought to be construed together, and made 
to harmonize with each other, if possible. 
The arrangement of the department, so far 
as it authorized an auditor to be appointed 



for the purpose of receiving, auditing, and 
settling "all accounts arising in the depart- 
ment, or relative thereto, must be consider- 
ed as qualified by the express direction that 
the postmaster-general should credit the con- 
tractors with the amount of the award; and 
as reserving to the postmaster-general the 
power to do what the act expressly requires 
him to do. The auditor, also, is bound to- 
take notice that by the act "for the relief," 
&c., the postmaster-general is directed to 
credit the contractors with the amount of 
the award; and whenever the postmaster- 
general, who still continues to be the head 
of the department, shall credit them with the 
amount or shall order it to be credited, the 
auditor will allow the same in auditing and 
settling their account. 

Although the accounting bureau of the de- 
■partment has been removed to the treasury 
department, yet ample powers are given lo 
the postmaster-general; and by the ninth 
section of the act of July 2, 1836, "to change 
the organization of the post-office depart- 
ment," it is made his duty "to control, ac- 
cording to law, and subject to the settle- 
ment of the auditor," "the expenses incident 
to the service of the department;" and "to 
regulate and direct the payment" of the said 
"expenses for which appropriations have 
been made." Among "the expenses incident 
to the service," are included, no doubt, the 
expenses of the trailsportation of the mail, 
and the amount due to the contractors there- 
for. These duties imply powers which au- 
thorize the postmaster-general to give this 
credit, or to direct it to be given; and the 
fact, that the auditor has, upon the author- 
ity of such a direction, allowed that part of 
the award which the postmaster-general has 
deemed proper to credit, shows that, upon 
a like authority, he would allow the balance. 
We therefore think that there is neither a 
legal, a moral, nor a physical impossibility, 
on the part of the postmaster-general, to 
obey the mandate by executing the law. We 
must, therefore, next consider the third rea- 
son assigned by the postmaster-general for 
not obeying the command of the writ; which 
is: (3) That "if, by the constitution, con- 
gress can clothe the courts with authority 
to issue writs of mandamus to executive 
officers, as such, and if they have vested the 
general power in this court, by law, this is 
not a case in which that power can be ex- 
ercised." 

The argument, in support of this proposi- 
tion, is, in substance: (1) That the postmas- 
ter-general has a discretion, because the act, 
for the relief of these relators, does not re- 
quire him to pay any specific sum; but a 
sum to be ascertained by comparing the 
award of the solicitor with the act. That 
the act does not require the postmaster-gen- 
eral to credit all the solicitor might award 
to them, but only so much as he might de- 
cide to be due, for and on account of such 
service or contract, as is described in the 
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preceding part of the act; and the postmas- 
ter-general has a discretion to pay or not, 
according as the allowance shall or shall 
not correspond -with the act That he is also 
to loot: into the award to see that it con- 
tains none of the prohibited items; and that 
he has a discretion to refuse to pay the whole 
award, or any part of it, if he honestly he- 
Ueves it to be contrary to law. (2) That a 
mandamus can be issued by a cour^ only as 
a means of exercising its jurisdiction, and 
not for the purpose of obtaining jurisdic- 
tion. That this court has no jurisdiction in 
this case, but what is given by the manda- 
i^fis. 

(1) As to the first branch of this argument, 
we apprehend that the discretion which will 
justify a party in refusing to do an act, 
must be a legal right to do or not to do it 
according to his will. The obligation of the 
postmaster-general, under the act, is absolute 
to credit whatever sum the solicitor should 
decide to be due for and on account, of the 
service and contract described in the act 
The only fact to be decided, out of the act, 
is the amount which should thus be decided 
to be due. The award, upon that point, is 
clear and explicit The question whether 
the money claimed and "awarded was due 
for and on account of such service and con- 
tract, was as much submitted to the judg- 
ment of the solicitor, as the question of the 
amount due; as to both points, his award 
is final and conclusive upon all persons. In 
the language of the postmaster-general: 
"Congress created a special tribunal for that 
purpose. They made the solicitor of the 
treasury a chancellor for the special object, 
and clothed him with power to take evidence 
and adjudicate upon the claims of the con- 
tractors. No other court on earth could have 
entertained this case; nor was any appeal 
from this special court provided for by the 
law which created it Neither the circuit 
court of this district, nor the supreme court 
of the United States, nor any other judicial 
tribunal had power to bring up the case, 
from the solicitor of the treasury, either be- 
fore or after his award, and revise his pro- 
ceedings. No judge could take from or add 
to the amount of his award'; nor has any 
judge the legal power to say whether that 
oJ^cer decided according to law or against 
law. The solicitor's power, in this ease, was 
equal to that conferred upon the supreme 
court of the United States, in cases subjected 
to its jurisdiction, and above that of the 
circuit court of the District of Columbia, 
from which there is an appeal;" and, we 
will add, that the act gives no appellate Ju- 
risdiction to the postmaster-general. The 
award is as conclusive upon him as upon all 
the rest of the world. The proviso in the 
act, 'that the solicitor should not make any 
allowance for certain enumerated items, was 
merely directory to the solicitor, and gave 
the postmaster-general no discretion over 
the award, or over the duty of crediting the 
26FJED.OAS. — 47 



contractors with the amount The postmas- 
ter-general seems to admit that, if the law 
directed the payment of a certain sum, he 
would have had no discretion; but id certum 
est quod certum reddi potest. The award 
renders that certain which was imcertain 
when the law was passed; and the duty of 
cirediting the amount of the award is now 
as absolute as if that amount had been as- 
certained and stated in the law itself. The 
discretion which is claimed by the postmas- 
ter-general is no other than that discretion 
which every man has in regard to his own 
actions. Every man is a free agent. He has 
the power to do or not to do a particular act; 
and he decides upon his own responsibility. 
Neither his discretion nor his decision makes 
the act lawful or unlawful. Every man must 
judge, for himself, of his own duty; but he 
acts at his peril; if correctly, he is justified; 
if erroneously, he must abide the conse- 
quence. We are of opinion, therefore, that 
the postmaster-general had not such a dis- 
cretion over the duty enjoined by the stat- 
ute, as renders it improper that a mandamus 
should issue in this case. 

But it is contended that "a mandamus can 
be issued by a court only as a means of "ex- 
ercising its jurisdiction, and not for the pur- 
pose of obtaining jurisdiction." This propo- 
sition is admitted, by this court, in its fullest 
extent; and the only ground upon which the 
power of issuing that writ is claimed, is, 
that it is a writ necessary for the exercise 
of the jurisdiction of the court, in a ease 
of which it already has cognizance. That 
case is, that the postmaster-general has re- 
fused to perform a duty positively x*equired 
of him by an act of congress, to the injury 
of the relators, who have brought their com- 
plaint before the court, by affidavit and pe- 
tition, praying the court to grant them a 
proper remedy. A rule has been granted 
them upon the postmaster-general to show 
cause why a mandamus," which is the only 
proper and adequate specific legal remedy, 
should not be issued, commanding him to 
perform what the statute directs him to do. 
The postmaster-general has failed to appear 
upon the rule to show cause. But it is de- 
nied that this is a case, because Mr. Justice 
Story, in his Commentaries on the Constitu- 
tion of the United States (volume 3, p. 507), 
says, that "a case, then, in the sense of this 
clause of the constitution, arises when some 
subject, touching the constitution, laws, or 
treaties of the United States is submitted, 
to the courts, by some party who asserts his 
rights in the form prescribed, by law." In 
the present case, however, "a subject, touch- 
ing the constitution and laws of the United 
States, is submitted to'* this "court," by the 
relators, "who assert their rights in the form 
prescribed by law." They have done all 
they could to bring their case before the 
court If this -is not sufficient to give the. 
court jurisdiction, it would never be in the 
power of the court to exercise the potential 
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jurisdiction which is glvontoit by the statute, 
"When we say, in common parlance, that the 
jurisdiction is given hy a statute, we do not 
mean that the court has, thereby,, actual 
jurisdiction of any given case, but only that 
the court shall exercise jurisdiction in such 
cases when they shall be brought judicially 
before it. When, therefore, the 14th section 
of the judiciary act of X789 gives to the 
courts power to issue all writs which may 
be necessary for the exercise of their re- 
spective jurisdictions, it is not intended that 
the court shall have had actual jurisdiction 
of the particular case, by its having been 
actually submitted to the coutt in the form 
prescribed by law, before it shall have pow- 
er to issue the writ necessary for the exer- 
cise of its jurisdiction; for that writ may 
be the very form prescribed by law for 
submitting the case to the court; and if the 
court could not issue the writ until it 
had actual jurisdiction, and could not have 
actual jurisdiction until it had issued 
the writ, it is evident that the court could 
never exercise the jurisdiction given to 
it by the statute. The jurisdiction, men- 
tioned in the 14th section of the act, must, 
therefore, mean the potential jurisdiction; 
that is, the jurisdiction which the respective 
courts may exercise when the cases, describ- 
ed in the statutes giving the jurisdiction, 
shall arise and be submitted to the courts 
by means of the writs which, by the 14th 
section, they have power to issue. This, 
therefore, is a case of which the court, not 
only potentially, but actually, has jurisdic- 
tion by means of the petition, affidavit, and 
rule to show cause; and the writ of man- 
damus is a writ necessary for the exercise 
of its jurisdiction, in that case, if this court 
can, by law, issue such a writ to an execu- 
tive officer of the United States, command- 
ing him to do a merely ministerial act which 
he is expressly required by an act of con- 
gress to do; and therefore this court has 
power to issue it. 

We are then brought to the consideration of 
the second ground upon which the postmaster- 
general alleges that this court has no power 
to issue the writ, namely: That "if, accord- 
ing to the constitution, the circuit court of 
the District of Columbia might be clothed, by 
law, with the power to issue a mandamus, 
in such a case, no such power has been con- 
ferred upon them by the acts of congress." 
For the argument in support of this proposi- 
tion, the postmaster-general has referred the 
court to the very able and elaborate opinion 
of the attomey=general of the United States, 
which accompanies, and makes a part of, the 
return to the writ of mandamus; and of 
which the postmaster-general has given the 
following epitome, or analysis: "The under- 
signed is spared the labor of investigating 
and illustrating this position, by the clear, 
and, he thinks, conclusive, opinion of the at- 
torney-general, which he transmits herewith, 
and requests it may be considered part of this 



letter. That opinion reviews the opinion of 
the circuit court, as delivered by Chief Justice 
Cranch, and published in the National Intelli- 
gencer, and maintains the following positions: 
*(1) That the" argument of the court, in favor 
of the jurisdiction claimed by them, is found- 
ed on inferences from the language of Judge 
Johnson, in the case of Mclntire v. Wood, 
which inferences were repudiated by the 
same judge, and by the judgment of the court 
in a subsequent case. (2) That there is no 
substantial difference between the words of 
the judiciary act of 1789 (1 Stat 73), which 
the supreme court have twice decided do Mt 
give the other circuit courts power to issu^ 
mandamus to an executive officer, and the 
words of the 5th section of the act concern- 
ing the District of Columbia, on which the 
circuit court rely: and that the jurisdiction 
of the latter is, therefore, in this respect, no 
greater than that of the other courts. (3) 
That no power is to be derived from the act 
of the 13th of February, 1801, because that 
act was repealed in 1802, without any excep- 
tion as to the circuit court of this district. 
(4) That even, if the acts of congress, concern- 
ing this court, had given to it, in express 
terms, a jurisdiction to issue writs of man- 
damus to an executive officer, to compel him 
to perform an official act, no such jurisdiction 
could be exercised consistently with the pro- 
visions of the constitution, because such a 
jurisdiction would be, substantially, an ex- 
ercise of executive power, which cannot be 
taken from the president, in whom the consti- 
tution has vested it. (5) That the postmaster- 
general is an executive officer, and equally in- 
dependent, with the other heads of the ex- 
ecutive departments, of any control, in the 
exercise of his official duties, by the judi- 
ciary.' " 

The attorney-general, in reviewing the opin- 
ion of this court, given upon the rule to show 
cause why a writ of mandamus should not 
issue, supposes that the court relied much 
upon the inferences drawn from the language 
of Mr. Justice Johnson, in delivering the opin- 
ion of the supreme comrt of the United 
States, in the ease of Mclntire v. Wood, 7 
Cranch p.1 U. S.] 504. That language is as 
follows: "We are of opinion that the power 
of the circuit courts to issue the writ of man- 
damus is confined exclusively to those cases 
in which it may be necessary to the exercise 
of their jurisdiction. Had the 11th section of 
the judiciary act of 1789 covered the whole 
ground of the constitution, there would be 
much reason for exercising this power, in 
many cases wherein some ministerial act is 
necessary to the completion of an individual 
right arising under the laws of the United 
States; and the 14th section of the same act 
would sanction the issuing of the writ for 
such a purpose. But although the judicial 
power of the United States extends to cases 
arising tmder the laws of the United States, 
the legislature have not thought proper to 
delegate the exercise of that power to its cir- 
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cuit 'courts, except in certain specified eases. 
TVTien questions arise, under those laws, in 
the state courts, and the party, who claims a 
right or privilege under them, is unsuccess- 
ful, an appeal is given to the supreme court; 
and this provision the legislature has thought 
sufficient, at present, for all the political pur- 
poses Intended to be answered by the clause' 
in the constitution which relates to the sub- 
ject." This is the whole of the opinion upon 
that point. The case was a case arising un- 
der the laws of the United States, it being a 
motion or a petition for a mandamus to the 
register of a land-office in Ohio, commanding 
him to issue a final certificate of purchase, 
to the plaintiff for certain lands in that state. 
The inference from the language of that opin- 
ion is iiTesistible, that if the legislature had 
extended the jurisdiction of the circuit courts 
of the United States to cases in law and eq- 
uity arising under the laws of the United 
States, there might be cases in which it would 
be proper for those courts to issue the writ, 
and that the 14th section of the act, which 
gives to all the courts of the United States 
power to issue all writs necessary for the ex- 
ercise of their respective jurisdictions, and 
agreeable to the principles and usages of law, 
would sanction the issuing of the writ. But 
this inference is said to have been repudiated 
by Judge Johnson himself, in delivering the 
opinion of the supreme court in the subse- 
quent ease of McClung v. Silliman, in 6 
Wheat. [19 U. S.] 598. The only substantial 
difference between the ease of Mclntire v. 
Wood, and the case of McClung v. Silliman, 
which was brought up from the circuit court 
of the United States for the district of Ohio, 
is, that in the former, the controversy was 
between citizens of the same state, and the 
only ground of federal jurisdiction was, that 
it was a case arising under the laws of ike 
United States. And in the latter (MpClung 
V. Silliman) it was a case arising under the 
laws of the United States, "between a citi- 
zen of the state where the suit was brought, 
and a citizen of another state." This last cir- 
cumstance would have been given the circuit 
court of Ohio jurisdiction of the case, if ' it 
had been one, of which a state court might 
havehad jurisdiction. But inasmuch as a state 
court had no jurisdiction of cases arising un- 
der the laws of the United States, and the 
11th section of the judiciary act of 1789 only 
gave to the circuit courts a jurisdiction concur- 
rent with the courts of the several states, the 
circuit court of the United States for Ohio, 
had not jurisdiction under the 11th section, of 
the act, although the character of the parties 
would have given it jurisdiction, if, from the 
nature of the subject-matter of the contro- 
versy, it had been a ease of which a state 
court could have had jurisdiction. The same 
objection, therefore, to the jurisdiction of the 
circuit court of the United States for Ohio, 
existed in McClung v. Silliman, as in Mcln- 
tire V. Wood, namely, that there was no ex- 
isting act of congress which delegated to the 



circtdt courts of the United States cognizance 
of "cases arising under the laws of the Unit- 
ed States." The 11th section of the act of 
1789 gives jurisdiction only upon the ground 
of the character of the parties, not upon the 
ground of the subject-matter of the contro- 
versy; and was only intended to give to par- 
ties of a certain description a right to prose- 
cute, in the federal courts, the same causes 
of action which they could prosecute in a 
state court The words "concurrent with the 
courts of the several states," do not enlarge 
the jurisdiction of the state courts, but are re- 
strictive of the general words "all suits of a 
civil nature at common law or in equity," 
which would, if not thus restrained, have 
comprehended "cases arising under the laws 
of the United States." With this exposition 
and construction of the 11th section of the 
act of 1789, there is no discrepapcy between 
the opinions of the supreme court in those 
two cases; and the opinion in McClung v. 
Silliman, becomes perfectly intelligible. 

Mr. Justice Johnson in McClung v. Silliman, 
6 Wheat [19 U. S.] 599, says: "In the case 
of Mclntire v. Wood, decided in this court in 
1813, the mandamus, contended for, was in- 
tended to perfect the same claim, and, in point 
of fact, the suit was between the same par- 
ties. The influence of that decision on these 
cases is resisted on the ground that it did not 
appear, in that case, that the controversy was 
between parties who, under the description of 
person, were entitled to maintain suits in the 
courts of the United States; whereas the 
averments, in the present case, show that the 
parties litigant are citizens of different states, , 
and therefore competent parties in the cir- 
cuit comrt But we think it perfectly clear, 
from an examination of the decision alluded 
to, that it was wholly uninfluenced by any 
eonsidei-ations drawn from the want of per- 
sonal attributes of the parties. The case 
came up on a division of opinion, and the sin- 
gle question stated, was, 'whether that court 
had power to Issue a writ of mandamus to 
the register of a land-office in Ohio, com- 
manding him to issue a final certificate of 
, purchase, to the plaintiff, for certain lands in 
that state.' 'Both the argument of counsel, 
and the opinion of the <ourt, distinctly show 
that the power; to issue a mandamus, in that 
case, was contended for as incident to the ju- 
dicial powers of the United States; and the 
reply of the court is, that though, argument! 
gratia, it be admitted that this controlling 
power over its ministerial officers would fol- 
lo-w' from vesting in its courts the whole ju- 
dicial power of the United States, the argu- 
ment falls here, since the legislature has only 
made a partial delegation of the judicial pow- 
ers to the circuit courts.. That if the infer- 
ence be admitted as far as the judicial power 
of the court actually extends,' (namely, as 
we tmderstand it, if the controlling power 
over ministerial officers woTild exist as far 
as the judicial power is actually granted to 
the circuit courts,) 'still cases arising under 
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the laws of the United States, are not, per se, 
among the cases comprised in the jurisdiction 
of the circuit courts, under the provisions of 
the nth section of the act of 1789; jurisdic- 
tion being, in such cases, reserved to the su- 
preme court, under the 25th section, by -way 
of appeal from the decisions of the state 
courts.' There is, then," continues the judge, 
"no just inference to be drawn from the de- 
cision, in the case of Mclntire v. Wood, in 
favor of a case in which the circuit courts are 
vested with jurisdiction under the eleventh 
section," The word "then," in that sentence, 
means "therefore;" and "therefore" means 
"for the reason aforesaid;" and the reason 
aforesaid is. that the eleventh section did not 
give the circuit courts jurisdiction of "cases 
arising under the laws of the United States;" 
and the reason, why the eleventh section did 
not give that jurisdiction, is, that the juris- 
diction, thereby given, is a jurisdiction "con- 
current with the courts of the several states," 
and, consequently, could be exercised only in 
cases of which the courts of the several states 
previously had cognizance; that the courts of 
the several states had not, previously, cog- 
nizance of cases arising under the laws of 
the United States; and therefore jurisdiction 
of those cases is not given to the circuit 
courts, by that section. The inference, there- 
fore, "drawn from the decision, in the case 
of Mclntire v. Wood," which is repudiated by 
Judge Johnson, is not the inference that if 
the legislature .had extended the jurisdiction 
• of the circuit courts of the United States. to 
cases in law and equity arising under the 
laws of the United states, there might be 
cases in which it might be proper for those 
courts to issue the writ, and that the four- 
teenth section of the act would sanction the 
issuing of it; which is the inference which 
this court drew, in giving its opinion upon the 
nile to show cause; and which, we are still 
of opinion, is a necessary inference from the 
language of Mr, Justice Johnson in that case, 
and which is in no manner impugned or re- 
pudiated by the same judge in the case of 
McClung V. Silliman. Again, Mr. Justice 
Johnson, in the same case (page 601), says:, 
"It is now contended that, as the parties to 
this controversy are competent to, sue under 
the eleventh section, being citizens of differ- 
ent states, this is a case within the provisions 
of the fourteenth section, and the circuit court 
was vested with power to issue this writ im- 
der the description of a 'writ not provided for 
by statute,' but 'necessary for the exercise 
of its jurisdiction.' The case, certainly, does 
present one of those instances of equivocal 
language, in which the proposition, though 
true in the abstract, is, in its application to 
the subject, glaringly incorrect" The propo- 
sition, which is thus said to be true in the 
abstract, is this: that as the parties were com- 
petent to sue, ujider the eleventh section, be- 
ing citizens of different states, the foiu^;eenth 
section gave the court power to issue the writ 
of mandamus, under the description of a 
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"writ, not provided for by statute," but ''nec- 
essary for the exercise of its jurisdiction." 

Here it may be prol)er to observe, that al- 
though in this case of McClung v. Silliman, 
the parties were competent to sue in the cir- 
cuit court, yet the court had not jurisdiction 
of the subject-matter, it being a case arising 
under the laws of the United States. The 
judge proceeded to say:. "It cannot be denied 
that the existence of this power is necessary 
to the exercise of jurisdiction in the court be- 
low; but why is it necessary? Not because- 
the court i)ossesses jurisdiction, but because 
it does not possess it." That is, as we under- 
stand it, the court has no jurisdiction; and if 
it can have any, It must be by first obtaining, 
by means of a mandamus, the document 
which is the object of the mandamus, and 
which will enable the party to sue at law. 
The judge proceeds: "It must exercise this 
power, and compel the emanation of the legal 
document, or the execution of the legal act, 
by the register of the land-office, or the party 
cannot sue. The fourteenth section of the 
act under consideration could only have been 
intended to vest the power, now contended 
for, in eases where the jurisdiction already 
exists, and not where it is to be courted or 
acquired by means of the writ proposed to be 
sued out." Here, again, the inference, from 
the language of the judge, is very strong, that 
in cases where- the juiisdiction already ex- 
ists, the fourteenth section was intended to 
vest the power of issuing the writ. Again, in 
page 604, the judge says: "It is not easy to 
conceive on what legal ground a state tri- 
bunal can, in any instance, exercise the power 
of issuing a mandamus to the register of a 
land-ofBce. The United States have not 
thought proper to delegate that power to their 
own courts. But when, in the case of Mar- 
bury V.Madison, and that of Mclntire v. Wood, 
this court decided against the exercise of that 
power, the idea never presented itself to any 
one that it was not within the scope of the 
judicial powers of the United States, althougli 
not vested by law in the courts of the general 
government." If, then, the inference drawn 
by this court from the decision and language 
of the supreme court in the case of Mclntire 
V, Wo.od, is an obvious and necessary infer- 
ence, and is not impugned nor repudiated in 
that of McClung v. Silliman, namely: that if 
the eleventh section had given to the circuit 
courts, cognizance of all cases in law and eq- 
uity arising under the constitution and laws 
of the United States, there would be much 
reason for exercising this power in many 
cases, and that the fourteenth section would 
sanction the issuing of it for such a purpose; 
and if we show that congress has given to- 
this court cognizance of all eases in law and 
equity arising under the constitution and laws 
of the United States, it will follow that there 
may be cases in which it may be proper for 
this court to exercise the power; and that 
congress, by the third section of the act of the 
27th of February, 1801 (2 Stat. 103), which 
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Sives to this court the samq powers which it 
had given to the other circuit courts by the 
fourteenth section of the act ^ of 1789, has 
Siven this court the power to issue the writ; 
^nd the former opinion of the court, so far as 
it rested upon the inference drawn from the 
•decision and language of the supreme court in 
the case of Mclntire v. Wood, is fully support- 
■ed. Under this head, it would, then; he only 
necessary to show that by the fifth section of 
the act of the 27th of February, ISbl, con- 
gress has given to this court cognizance of all 
•cases in law and equity arising amder the con- 
■stitution and laws of the United States. That 
section, so far as it relates to this question, 
is in these words: '*That the said court" (the 
circuit court of the' District of Columbia) 
■"shall have cognizance of all cases in law and 
equity between parties, both or either of 
which shall be resident or shall be found 
within the said district." These words are 
comprehensive enough to include "aU cases 
in law or equity arising under the constitu- 
tion and laws of the United States." 

In the case of Cohens v. Virginia, 6 Wheat 
[19 U. S.] 379, Chief Justice Marshall, in de- 
livering the imanimous opinion of the su- 
preme court of the United States upon the 
question of jurisdiction, says: "The jurisdic- 
tion of the court, then, being extended, by the 
letter of the constitution, to all cases arising 
under it, or under the laws of the United 
States, it follows that those who would with- 
draw any case, of this description, from that 
jurisdiction, must sustain the exemption they 
claim, on the spirit and true meaning of the 
constitution: which spirit and true meaning 
must be so apparent as to overrule the words 
which its framers have employed." But it 
is contended, in the opinion of the attorney- 
general, which the postmaster-general' has 
made part of his return, that "there is no 
essential difference between the fifth section 
of the act "of the 27th of February, 1801, "con- 
cerning the District Of Columbia, and the 
eleventh section of the judiciary act of 1789, 
which prescribes the jurisdiction of the other 
courts." "The material words," he says, "of 
the fifth section, omitting other classes of 
cases, are, that the circuit court of this dis- 
ti'iet shall have cognizance of all cases in 
law and equity, between parties, both or ei- 
ther of which shall be resident, or shall be 
found, within the said district. Those of the 
eleventh section, omitting value and alterna- 
tive cases, are, that the circuit courts of the 
United States shaii have cognizance of all 
suits of a civil nature, at common law, or in 
equity, where the dispute is between a citizen 
of the state where the- suit is brought, and a 
citizen of another state,— esTcept that, in the 
other circuit courts, it is requisite that one 
party should be a citizen of the state where 
the suit is brought, and the other party a 
citizen of another state; and that in this 
"district it will be sufficient if either of the 
parties be resident, or be found, here, there 
would seem to be no substantial difference 



between the two provisions. Indeed, unless 
the phrase, 'all cases in law and equity,* 
means something different from 'all suits of a 
civil nature at common law or in equity,' 
used in the other, it is certain that there can 
be no such difference, and, consequently, that 
the power and jurisdietioa of the circxiit court 
of this district, in regard to the writ of man- 
damus, so far as depends on the fifth section 
above quoted, are precisely the same with 
those of the other circuit courts." 

But the attorney-general, in attempting to 
reduce these two sections to an equation, by, 
striking out from both sides the terms which 
he deemed equivalent, has overlooked entire- 
ly the words, "concurrent with the courts of 
the several states," in the eleventh section of 
the act of 1789; which are the very words 
that constitute the essential difference be- 
tween the extent of jurisdiction granted in 
the respective sections. If they had not been 
stricken out of the equation, that side of it 
which regards the eleventh section would have 
been stated thus: "The circuit courts of the 
United States shall have original cognizance, 
concurrent with the courts of the several 
states, of all suits of a civil nature at common 
law or in equity, where the suit is between 
a citizen of the state where the sviit is 
brought, and a citizen of another state." The" 
other side of the equation (that which re- 
gards the fifth section of the act^of the 27th 
of February, 1801, which gives jurisdiction 
to this court,) would be: "The said court" 
(the circuit court of the District of Columbia,) 
"shall have cognizance of all cases in law 
and equity between parties, both or either of 
which shall be resident, or be found, within 
said district." Again; by striking out from 
both sides of the equation the personal at- 
tributes of the respective parties, and thus 
reducing it to its lowest and most simple 
terms, the equation will stand thus:— 

By the eleventli section 
of the act of 1789. "the cir- 
cuit conrts" ot the United 
Stat-es "shall haTeoriRiual 
cofmizance, concurrent 
with the courts of the sev- 
eral states, of all snits of a 
dvil uatnre. at commoii 
law or In equity." 

Here it is evident that the jurisdiction giv- 
en to the circuit courts of the United States, 
by the eleventh section of the act of 1789, 
extends to those cases only of which the 
state courts then had cognizance. The state 
courts had then no cognizance of "cases aris- 
ing under the constitution, the laws of the 
United States, and treaties made imder ttieir 
authority," nor of "cases affecting ambassa- 
dors," &c. , 

The supreme court of the. United States, in 
the case of Martin v. Hunter, 1 Wheat. [14 
U. S.] 334, 335, say: "In the first place, 
as to cases arising under the constitution, 
laws, and treaties of the United States: 
Here the state courts could not ordinarily 
possess a direct jurisdiction. The jurisdic- 
tion over such cases could not exist, in the 
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stiate courts, previous to tlie adoption of tlie 
constitution; and it could not afterwards lie 
directly conferred upon them; for the con- 
stitution expressly requires the judicial power 
to be vested in courts ordained and establish- 
ed by the United States." And in page 337, 
they say: "It can only be in those cases 
where, previous to the constitution, state ti'i- 
bunals possessed jurisdiction independent of 
national authority, that they can now consti- 
tutionally exercise a eoneun-ent jurisdiction." 
It is true that in the state courts, in the ex- 
ercise of their ordinary jurisdiction, ques- 
tions, upon the construction of the constitu- 
tion, laws, and treaties of the United States, 
may incidentally arise, and must be decided 
by those courts; but it does not follow that 
therefore they havedU'ect jurisdiction of cases 
in which the cause of action arises under, or 
for the violation of, a law of the United 
States. In cases where they have jurisdic- 
tion of questions arising incidentally, in 
causes within their ordinary jurisdiction, pro- 
vision is made for an appeal, or writ of er- 
ror, to the supreme court of the United States, 
under the twenty-fifth section of the judiciary 
act of 1789. Thus, the supreme court, in 
the same case of Martin v. Hunter (page 340), 
say: "But it is plain that the framei'S of 
the constitution did contemplate that cases 
within the judicial cognizance of the United 
States, not only might, but would, arise in 
the stat^ courts, in the exercise of their or- 
dinary jurisdiction." And again in page 342, 
they say: "It was foreseen that in the ex- 
ercise of their ordinary jurisdiction, state 
courts would incidentally take cognizance of 
eases arising under the constitution, the laws, 
and treaties of the United States. Tet, to 
all these cases, the judicial power, by the 
very terms of the constitution, is to extend. 
It cannot extend by original jurisdiction if 
that was already rightfully and exclusively 
attached in the state courts, which, (as has 
been already shown,) may occur; it must 
therefore extend by appellate jurisdiction or 
not at all." But in the same case, in page 
372, Mr. Justice Johnson says "that the real 
doubt is whether the state tribunals can con- 
stitutionally exercise jurisdiction in any of 
the cases to which the judicial power of the 
United States extends." However that may 
be, we think it clear that the concurrent ju- 
risdiction of the state courts, referred to in 
the eleventh section of the act of 1789, is the 
ordinary and direct jurisdiction which those 
courts possessed at the time of passing that 
act; and that the grant of jurisdiction, by 
that section, to the circuit courts, is to be 
measured by the ordinary and direct jurisdic- 
tion which the state courts then possessed. 
That as the ordmary and direct jurisdiction 
of the state courts did not then extend to cases 
arising under the constitution and laws of 
the United States, the jurisdiction of the 
circuit courts of the United States, given by 
that section, did not extend to those cases. 
The words "all suits of a civil nature at 



common law or, in equity," are sufficiently 
broad to comprehend "all cases in law and 
equity, arising under the constitution and 
laws of the United States," and would have 
extended the jurisdiction of the circuit courts 
of the United States to those cases, but for 
the restraining words, "concurrent with the 
courte of the several states," provided the par- 
ties had been competent to litigate in those 
courts;. for, although congress had power to 
give those courts jurisdiction of cases aris- 
ing under the constitution and laws of the 
United Stales, whatever might be the char- 
acter of the parties, yet they had a right to 
restrict it to cases in which the character 
of the parties als6 would enable them to sue 
in those courts. Thus, in the case of Sic- 
Clung V. Silliman, the circuit court of the 
United States, although the parties were com- 
petent to litigate in that court, had not juris- 
diction of the case, because it was a "case 
arising under the laws of the United States," 
and the Hth section of the judiciary act of 
1789 had not conferred upon the circuit courts 
of the United States jiaisdietion in such cases. 
Although the parties were competent, yet the 
subject-matter of the controversy was not 
withui the jurisdiction of the court. But if 
congress, by the 11th section of the act of 
1789, had given to the circuit courts of the 
United States jurisdiction of all cases arising 
under the laws of the United States, although 
they should have confined that jurisdiction to 
the persons described in that section, the 
circuit court, in the case of McOlung v. SiUi- 
man, would have had jurisdiction of the case; 
for the subject-matter of the controversy, as 
well as the parties, would have been within 
the cognizance of the court. That congress 
claim a right thus if discriminate between 
persons, in granting jurisdiction of cases aris- 
ing under the laws of the United States, ap- 
pears from their having granted it in the 
case of patents; and of the Bank of the 
United States; and of the postmaster-general; 
and of all the officers of the United States, 
who, under the act of the 3d of March, 1815, 
c. 782, § 4 (3 Stat 244), shall sue under the 
authority of any act of congress. ■ Congress 
could have given jurisdiction in those cases 
only on the ground that they were cases aris- 
ing under the laws of the United States; 
for the characters of the parties did not fur- 
nish a ground, per se, of jurisdiction under 
the constitution. See Postmaster-General v. 
Early, 12 "Wheat [25 U. S.] 145, and Osbom 
V. Bank of U. S., 9 Wheat [22 U. S.] 825. 
The words, "concurrent with the courts of 
the several states," therefore, in the 11th 
section, clearly excluded from the cognizance 
of the circuit courts, cases in law and equity, 
arising under the constitution and laws of the 
United States. There are no such words in the 
5th section of the act of the 27th of February, 
1801, which gives this court its jurisdiction; 
nor any other words to qualify or restrict the 
full force of the words "all cases in law and 
equity." The argument, therefore, which was- 



[26 Fed. Cas. page 743] 



(Case No. 15,517) U. S. v. KENDALL 



drawn from the similarity of the language of 
the two sections which have thus heen com- 
pared, entirely fails. 

But it has heen contended, in argument, 
before this court, that the intention of the 
legislature is the best guide to the true con- 
struction of a statute; and that the statute 
must be construed now as it would have 
been at the time it was passed; and the 
attorney-general, in his opinion, admits that 
this -court, when the ease of Marbury v. 
Madison, was decided, "possessed precisely 

. the ssime power, in this respect, which it 
possesses now." It was also contended, in 
argument, that as congress had not thought 
proper, by the act of 1789, to confer on the 
other circuit courts of the United States 
jurisdiction in cases arising under the con- 
stitutiop and laws of the United States, it 
was not their intention to confer it on this 
court by the act of the 27th of February, 
1801. 

If it was intended, by congress, to confer 
on this court the sams jurisdiction only 
which it had conferred on, the other circuit 
courts of the United States, it i$ probable 
they would, instead of enacting the 5th sec- 
tion, have referred to the laws giving that 
jinrisdiction, as they had referred to them 
in the 3d section, for our powers. But the 
5th section has no reference whatever to 
the jurisdiction given to those courts; and 
that jurisdiction, if referred to, would have 
been quite insufficient for the objects for 
which this court was established. It would 
have given only the federal jurisdiction, and 
would not have provided a substitute for 
the state jurisdiction which had ceased to 
exist, upon the cession of the territory to 
the United States. The section, therefore, 
giving jurisdiction to this court, was to be 
modelled so as to give the court all the fed- 
eral and all the state jurisdiction. As there 
were no jealous rival jurisdictions here, it 
was unnecessary to discriminate between 
federal, and state jurisdiction. The only 
judicial power which could be exercised 
here was the judicial power of the United 
States. The only concern of the framers 
of the law was to give jurisdiction in lan- 
guage broad enough to cover the whole 
ground of federal and state judicial power. 
The jurisdiction, therefore, which is given 
to this coiirt, cannot be limited by the terms 
in which judicial power has been meted out 
to the other courts of the United States by 
< the constitution. But it may be fairly in- 

" ferred that congi-ess intended, by the act 
of the 27th of February, 1801, to give this 
court jurisdiction of cases arising under the 
laws and constitution oi the United States, 
because they had, on the 13th of the same 
month, given that . jurisdiction, in express 
terms, to the other circuit courts, by the 
11th section of the act of that date. By 
that section, it is, among other things, en- 
acted, "that the said circuit courts, respec- 
tively, shall have cognizance of all cases in 



law or equity, arising under the constitution 
and laws of the United States, and treaties 
made, or which shall be made, under their 
authority." "And also of all actions or 
suits, matters or things, cognizable by the 
judicial authority of the United States, un- 
der and by virtue of the constitution there- 
of, where the matter in dispute shall amoxmt 
to four hundred dollars, and where original 
jurisdiction is not given, hy the constitution 
of the United States, to the supreme court 
thereof, or exclusive jurisdiction, by law, to 
the district courts of the United States." 

It would have been strange, indeed, if con- 
gress should have given this jurisdiction to 
evei-y other circuit court, and refused it to 
that of the District of Columbia, where 
there was no other court to talce jurisdic- 
tion of those cases; where there was no 
jealous rival to be offended at the grant of 
jurisdiction; and where every possible case 
that can arise is a case arising under the 
constitution and laws of the United States. 
And still more strange would it be, if that 
should be adjudged to be the true construc- 
tion of the oth section of the act of the 27th 
February, 1801, the words of which are so 
comprehensive that it was not necessary to 
introduce the words, "arising under the laws 
of the United States," after the words "all 
cases in law and equity;" for these words 
include all cases in law and equity, arising 
under the general laws of the United States, 
as well as imder those adopted by congress 
as the laws of this district. That congress 
had in view the act of the 13th of February, 
1801, when they passed the act of the 27th 
of February, 1801, appears from the terms 
of the 3d section of the latter act, by which 
they say, that "the said court and the 
judges thereof shall have all the powers by 
law vested in the circuit courts, and the 
judges of the circuit courts of the United 
States." Until the 13th of Februaiy, 1801, 
the office of a judge of the circuit court of 
the United States had never existed. The 
old circuit courts which were abolished on 
the 13th of February, 1801, had been always 
held by a judge, or judges of the supreme 
court, and 'the judge of the district court, 
neither of whom was ever called, either 
legally, or in common parlance, a judge of 
the circuit court The judges of the cir- 
cuit courts, therefore, to whose powers ref- 
erence is had in the 3d section of the act of 
the 27th February, 1801, must have been 
the new judges whose offices had been cre- 
ated by the act of the 13th of February, 
1801." That act was in fuU force on the 
27th of February, 1801, and it is of no im- 
portance whether the courts which were 
thereby ordained and established, had or 
had not been organized, or- whether the 
judges had or had not been appointed before 
the 27th of February. The reference, in 
the third section of the act concerning the 
District of Columbia, to the circuit courts, 
and the judges of the circuit courts of the 
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United States, must have alluded to the 
powers vested by law in those courts and 
judges as they were newly organized by the 
act of the 13th of February; and those pow- 
ers would be the same, whether the new 
circuit courts were, or were not organized, 
and whether the new judges were, or were 
not appointed before the 27th of February. 
But, so far as the extent of the powers 
vested in this court by the act of that date 
is concerned, it is perfectly immaterial 
whether the reference in the third section 
of the act is to the powers given to the cir- 
cuit courts of the United States by the act 
of the 13th of February, 1801, or by the judi- 
eiaiy act of the 24th of September, 1789, for 
the powers are the same; as appears. by ref- 
erence to the 10th section' of the act of the 
13th of February, which is in these words: 
"And be it fui'ther enacted, that the circuit 
court shall have, and are hereby invested 
with all the powers heretofore granted by 
law to the circuit courts of the United 
States, unless where otherwise provided by 
this act." 

The act of the 13th of February, continued 
in full force until the 1st of July, 1802, 
From the 27th of February, ISOl, to the 
1st of July, 1802, therefore, there could be 
no doubt as to the extent of the powers of 
this court; and the construction of the act 
of the 27tli February, 1801, must be the same 
now as it was then, unless it has been al- 
tered by some act subsequently passed. 
None has since been passed, in any manner 
restricting the powers of this court as they 
then existed. "We still have, as we had 
then, all the powers which were by the 14th 
section of the judiciary act of 1789, vested 
in the circuit courts of the United States; 
which powers have been found abundantly 
sufficient (with the aid of some small pow- 
ers given by subsequent statutes,) for the 
exercise of the jurisdiction given by the 5th 
section of the act of the 27th of* February. 
But none of our powers are derived from, or 
dependent upon, the act of the 13th of Feb- 
raary, 1801, or the judiciary act of 1789. 
The 3d section of the act of the 27th of 
February, 1801, does not refer expressly to 
any particular act of congress, but to the 
powers which were then, by law, vested in 
the circuit courts, and the judges of the 
circuit courts of the United States; not the 
powers which had been, at any prior period, 
or might, at any future time, be vested in 
those courts and judges; but the powers as 
they then existed. Our powers were then 
as well ascertained and fixed as if they had 
been particularly enumerated and minutely 
described in the act of the 27th of Febru- 
ary, which established this court. No sub- 
sequent alteration, or modification, or repeal 
of the powers of the other circuit courts 
could affect our powers; and there is noth- 
ing in the act of the 27th of February which 
can justify the assumption that our powers 
"were to be the same with those of the cir- 



cuit courts, and the judges of the circuit 
courts of the United States, as they should, 
from time to time, be vested by law in those 
courts and judges." As the act of the 27th 
of February, 1801, was not in any manner 
dependent on that of the 13th of February, 
the repeal of the latter could not affect the 
former. 

The act of the 13th of February was re- 
ferred to in the former opinion of this court, 
for the purpose of showing that the eases 
of Mclntire v. Wood, and McClung v. Silli- 
man, would probably have been diffierently • 
decided, if that act had been in force at the 
time of those decisions; because tliose cases 
were decided upon the ground that congress 
had not, by the 11th section of the act of 
1789, given to the circuit courts of the Unit- 
ed States, jurisdiction of eases arising under 
the- constitution and laws of the United 
States, which jurisdiction had been given by 
.the 11th section of the repealed act of the 
13th of February, 1801. Another motive for 
referring to that act was, to show that con- 
gress had given to the other circuit courts, 
jurisdiction of cases arising under the laws 
of the United States; at the time when they 
gave jurisdiction to this court, and thence, 
to infer that they had conferred the same 
jurisdiction upon this court. In our former 
opinion it was said 'that the only point de- 
cided in the, case of McClung v. Silliman was, 
that "a state court cannot issue a mandamus 
to an officer of the United States." Upon 
examining the record of that case in the 
office of .the clerk of the supreme court, it 
appears that there were two cases brought 
up by writ of error; one of them from the 
state court, and the other from the circuit 
court of the United States. The former was 
decided by the state covurt in 1815, and the 
other by the circuit court of the United 
States in 1821, or 1822. Both causes were . 
argued before the supreme court as one case, 
and both were decided by that court; so 
that the question respecting the jurisdiction 
of the circuit court was decided, as well as 
that respecting the jurisdiction of the state 
comt. We were led into the mistake by the 
marginal note of the reporter, as well as by 
some expressions of the judge. Our mistake, 
however, did not affect our opinion. We 
place no reliance on the difference between 
a case and a suit. K there is any difference, 
however, the word "case" is more compre- 
hensive than the word "suit." A case must 
exist of which a court may take cognizance 
before a suit can be brought upon it. 

After reconsidering the former opinion of 
the court in this case, with all the light 
thrown upon it by the opinion of the attor- 
ney-general, and the argument of the district 
attorney, we are still of opinion that this 
court has jurisdiction in cases arising under 
the laws of the United States, and that the 
cases of Mclntire V. Wood, and McClung v. 
Silliman, so far from showing that it has not 
power to issue a writ of mandamus to a 
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ministerial officer of the TJnited States, af- 
ford strong ground of inference that it has 
the power, because it has that jurisdiction, 
the want of which was the ground of the 
decisions in those cases. 

1. ,The court is, then, obliged to consider 
the first reason assigned by the postmaster- 
general for declining to obey the mandamus, 
which is, that it is doubted whether the con- 
stitution of the United States confers, on "the 
judiciary department of the government, au- 
thority to control the executive department 
in the exercise of its fimctions, of whatso- 
•ever character. A question of jurisdiction, 
liowever suggested, sbould always be well 
considered by the court; and in the present 
case it has become a highly important ques- 
tion, as it involves the construction of the 
constitution of the United States upon the 
respective powers and duties of two of the 
great constitutional departments of the gov- 
ei'nment. Before we proceed to examine the 
grounds upon Avhieh the supposed conflicting 
powers are respectively claimed,, much dis- 
cussion may be prevented by ascertaining, 
as exactly as we can, the extent of the pow- 
ers claimed, and the points conceded on one 
side and the other. In the first place the 
judiciary department is understood as dis- 
claiming all right to control any executive 
officer in the exercise of fimctions, in the 
discharge of which he is to use his own dis- 
cretion, or is legally bound to act according 
to the will of his superior. The word "con- 
trol" seems in itself to imply that the party 
to be controlled has power to exercise his 
functions, or discharge his duty, in sev- 
eral different ways. It is not the word, 
therefore, which expresses correctly the kind 
. of powe^ or authority asserted by a court 
when it issues its mandamus. To "control" 
properly means to keep under check; to gov- 
ern; to restrain. A mandamus is a simple 
command to a person to do an act which he 
is bound by law to do, and which he has no 
lawful right to refuse to do. In th^' present 
case» the mandamus asked for is a writ com- 
mandtng the postmaster-general to do an act 
wfiich a statute positively requires him to 
do; which he cannot lawfully refuse to do; 
and in regard to the doing of which he is not 
boxmd to act according to the will of any 
superior officer; the court therefore, in issu- 
ing the mandamus, does not attempt to con- 
trol him in his executive functions. The 
question, therefore, proposed by the post- 
master-general, is not the true question pre- 
sented in the present case. The abstract 
proposition, arising upon the case, is, that 
this court has power to issue a mandamus 
to an executive officer of the United States, 
commanding him to do a ministerial official 
act which he is positively required by law to 
do; over which he has no discretion, and in 
regard to which he is not bound, by law, to 
act according to the will of another, and by 
his refusal to do which, an individual has 
sustained, or will sustain, injury. This 
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seems to be the only claim of power which 
it is necessary for this, court to 'make, in 
order to support the mandamus in the pres- 
ent case. 

On the other side it is admitted by the 
attorney-general, in his opinion appended 
to the answer of the postmaster-general, and 
was also admitted by the district attorney in 
his argument, "that where a vested legal 
right has been violated by a public officer; 
or where a specific duty, on the performance 
of which individual rights depend, is as- 
signed by law to an officer, and he refuses to 
perform it, the individual, who considers 
himself aggrieved, has a right to resort to 
the laws of his country for a remedy; and 
that the conduct of the officer is liable to 
be judicially examined; and that this, if ever 
doubtful, is now too well settled to be dis- 
puted. Actions of trespass, and other ac- 
tions, for damages against collectors of the 
customs, officers of the army and navy, and 
other public functionaries, for official acts or 
omissions injurious to the vested rights of 
individuals, are of frequent occurrence; and 
it is not to be doubted that, through such 
actions, any officer of the government, the 
president included, may be held responsible 
in damages for the violation of any vested 
legal right. But these actions," (it is said) 
"are against the officer in his individual 
character, and do not imply any power, in 
the judicial tribunals in which they may be 
prosecuted, to supervise and control, in ad- 
vance, the official action of the officer." 
Again, in the opinion of the attorney-general, 
it is said: "The obvious design of all these 
provisions," (that the executive power shall 
be vested in a president of the United 
States; that he shall take care that the laws 
be faithfully executed; and that he shall 
have power to appoint and remove the exec- 
utive officers,) "was, to make the president 
responsible for the faithful execution of the 
laws, and for the official acts of all the offi- 
cers of the executive department. Not that 
he should be liable to impeachment, or other 
criminal procedure, or to a civil action, for 
every illegal act, or culpable omission of 
each one of those officers." "Nor that the 
inferior officer should be exempt from per- 
sonal liability to impeachment, indictment, 
or civil action, for any culpable act, or omis- 
sion of duty, even though he may be able to 
plead, in his excuse, the express direction of 
the president. But it is possible for the 
president, through the heads of the executive 
departments, to give more or less attention 
to the proceedings of each department, and 
to take care that the laws concerning it be 
faithfully executed; and it is agreeable to 
reason, and to the niles of law, that where 
two persons unite in the performance of an 
illegal act, or in a culpable omission of duty, 
each, to a greater or less extent, and accord- 
ing to the circumstances of th^ case, should 
be personally responsible, although one of 
them may have an official superiority to the 
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other. This species of responsibility it was 
the design of the constitution to fasten npon 
the president; and hence it vests in him, 
and in him alone, with a few specified ex- 
ceptions, the whole executive power of the 
government." Again, he says: "It belongs 
to the legislature to create the executive de- 
partments; to define their powers and du- 
ties; to provide the requisite officers; to 
prescribe their various functions; and to 
make all other legal provisions, which may 
be necessary and proper to regulate the ac- 
tion of those departments. But when a law 
is once passed for the government of the. 
executive officer, all that appertains to its 
execution falls under the care of the presi- 
dent. It is his province to instmct and com- 
mand the officer; to reftiove him if he acts 
unfaithfully; and to appoint one in his place 
who will fulfil his duty agreeably to law." 
The attorney-general, also, at the com- 
mencement of his opinion, dated on the 10th 
of .Tujxe, 1837, states the facts of the ease as 
follows: "The case proposed by you, in your 
communication of the 29th ult. and now pre- 
sented, relates to the power of the circuit 
court of this district to issue a mandamus to 
the postmaster-general, an executive officer 
of the United States, for the purpose of com- 
pelling him to perform' an official act, alleged 
to have been enjoined upon him by a spe- 
cial act of "ongrsss passed for the relief of 
the parties applying for the writ. This 
treats exclusively of certain claims depend- 
ing in the post-office department, and grow- 
ing out of contracts with that department; 
it refers these claims to the solicitor of the 
treasury for settlement; and it directs the 
postmaster-general to credit the contractors 
with whatsoever sum of money, if any, the 
solicitor shall decide to be due them. The 
duty, imposed by this law, is, therefore, in 
every sense, an official duty; it relates to the 
business of his department; it is imposed 
npon him by his name of office. The solic- 
itor of the treasury has made an award, by 
which he decides that certain sums of money 
are due to the contractors; and the postmas- 
ter-general has credited them with a part of 
these sums; but, for reasons satisfactory to 
his own judgment and sense of duty, has re- 
fused to credit the balance until directed so 
to do by a further act of congress. The con- 
tractors have applied to the late president 
of the United States, to talce order, by virtue 
of his constitutional duty to see the laws 
faithfully executed, for the crediting of the 
balance; but, being satisfied with the course 
of the postmaster-general, he declined mak- 
ing any such order, and referred the parties 
to congress for further legislative directions. 
The like application has been made to the 
present chief magistrate, who deemed it In- 
expedient to interfere with the disposition of 
the subject made by his predecessor; and 
the parties now apply to the circuit court of 
this district for an order, in the form of a 
writ of mandamus, to the postmaster-general 



to credit and pay the balance of the solic- 
itor's award, on the ground that this is a 
mere ministerial act, to the performance of 
which the applicants have a fixed legal right 
under the act of congress as it now stands, 
and for which they have no other adequate 
legal remedy." 

The admissions, in these extracts, respect- 
ing the personal liability of the executive 
officers, and the power of the legislature to 
create executive departments and officers, 
make it unnecessary to refer to the large 
class of cases in which the courts have de- 
cided that executive officers were liable, in 
actions at law, for injuries done to individ- 
uals by such officers, in the erroneous or 
illegal exercise of their functions, although 
acting under the orders of their superior 
officers, whose orders, if warranted by law, 
they were bound in law to obey. 

It being admitted, then, that these exec- 
utive officers are personally liable at law, 
for damages in the ordinary forms of action, 
for illegal, official, ministerial acts or omis- 
sions, the inquiry seems to be reduced to 
the question whether, when it is still in the 
power of an officer to do the act, the unlaw-- 
ful refusal to do 'which has already made 
him liable to an action at law for damages, 
the court has not power to issue the writ of 
mandamus, commanding him to do it, in- 
stead of a capias to arrest his body for not 
having done it. What is there in the of- 
ficial character of the officer to deprive the 
court of this power, or to render it im- 
proper in the court to exercise it? Or, in 
the language of the supreme court of the 
United States in the case of Marbiu^- v, 
Madison, we may ask, "If it be no intermed- 
dling with a subject over which the execu- 
tive can be considered as having exercised 
any control, what is there, in the exalted 
station of the officer, which shall bar a 
citizen from asserting, in a court of justice, 
his legal rights, or shall forbid the court to- 
listen to, the claim, or to issue a mandamus 
directing the performance of a duty not de- 
pending on executive discretion, but on par- 
ticular acts of congress and the general 
principles of law? If one of the heads of 
the departments commits an illegal act, un- 
der color of his office, by which an individ- 
ual sustains an injury, it cannot be pretend- 
ed that his office alone exempts him from 
being sued in the ordinary mode of proceed- 
ing, and being compelled to obey the judg- 
ment of the law. How, then, can his office 
exempt him from this particular mode of 
deciding on the legality of his conduct, if 
the ease be such a ease as would, were any 
other individual the party complained of, au- 
thorize the process? It is not by the office 
of the person to whom the writ is directed, 
but the nature of the thing to be done, 
that the propriety or impropriety of issuing 
a mandamus is to be determined. Where 
the head of a department acts in a case in 
which executive discretion is to be exercised. 
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In which he is the mere organ of the execu- 
tive will, it is again repeated, that any ap- 
plication to a court to control, in any re- 
spect, his conduct, would he rejected with- 
out hesitation. But where he is directed by 
law to do a certain act, a£Eecting the abso- 
lute rights of indiTiduals, in the perform- 
ance of which he is not placed under the 
particular direction of the president, and the 
performance of which the president cannot 
lawfully forbid, and is, therefore, never 
presumed to have forbidden, it is not per- 
ceived on what ground the courts of the 
country are further excused from the duty 
of giving judgment that right be done to an 
injured individual, than if the same services 
were to be performed by a person not the 
head of a department." 

The force of this opinion, it is suggested, 
is much impaired by the observations made 
by Chief" Justice Marshall himself, in the 
subsequent case of Cohens v. Virginiaj in 6 
Wheat [19 TJ. S.] 399, where he says: "It 
is a maxim, not to be disregarded, that gen- 
eral expressions, in every opinion, are to be 
talien in connection witi the case in which 
those expressions are used. If they go be- 
yond the case, they may be respected, but 
ought not to control the judgment in a sub- 
sequent suit when the very point is present- 
ed for decision. The reason of this maxim 
is obvious: the question actually before the 
court is investigated with care, and consid- 
ered in its full extent. Other principles 
which may serve to illustrate it are consid- 
ered in relation to the ease decided, but 
their possible bearing in aH other eases is 
seldom completely investigated. In the case 
of Marbury v. Madison, the single question 
before the court, so far as that case' can 
be apiJlied to this" (that is, to the case of 
Cohen), "was whether tiie legislature could 
give this court original jurisdiction in a 
case in whiph the constitiation had clearly 
not given it, and in which no doubt respect- 
ing the construction of the article could pos- 
sibly be raised. The court decided, and we 
think very properly, that the legislature 
could not give original jurisdiction in such 
a ease; but in the reasoning of the court in 
support of this decision, some expressions 
are used which go far beyond it." Here it 
is evident that the expressions alluded to 
were used in support of the decision that 
the legislature could not give original juris- 
diction in such a case; and not those used 
in support of those parts of the opinion of 
the supreme court, in the case of Marbury 
V. Madison, which were cited by this court 
in its former opinion, and which are again 
cited in this; and which are, therefore, in 
no manner affected by these observations 
of the chief justice, further than the maxim, 
which he lays down, may be supposed to 
affect the extent of the language used. 
Whatever odium may be attempted to be 
cast upon those parts of the opinion of the 
supreme court in that casej and whether 
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they can be considered as authoritative ju- 
dicial decisions, binding upon this coiurt, or 
only as obiter dicta, yet they must be con- 
sidered as the opinions of six learned judges 
constituting the highest judicial tribunal of 
the country to which can be^ referred the 
ultimate decision of aU constitutional ques- 
tions, never revoked nor reversed. The sen- 
timents they contain are based on the sound- 
est principles of civil liberty, and have 
never been answered, and can never be an- 
swered, without invoking principles which 
tend to set the executive authority above 
the restraints of law. But they are now at- 
tempted to be obviated, and we will con- 
sider in what manner. 

It is premised that, by the theory of our 
government, the three great departments, 
the legislative, executive, and judicial, are 
to be kept so distinct that one cannot ex- 
ercise any portion of the power which prop- 
erly belongs to the other. That whatever 
power is in its nature executive, can be con- 
stitutionally exercised only by an executive 
officer; and whatever power is in its nature 
judicial, can only be exercised by courts and 
judges constitutionally established and ap- 
pointed. It is, then, contended that the con- 
stitution, by declaring that "the executive 
power shall be vested in a president of the 
United States,", and that "he shall take- 
care that the laws be faithfully executed;" 
and by giving him the power of appoint- 
ment and removal of all executive officers, 
has vested "in him and in him alone," with 
a few exceptions, fthe whole executive pow- 
er of the government" "That the obvioiis 
design of these provisions was, to make the 
president responsible for the faithful execu- 
tion of the laws, and for the official acts of 
all the officers of the executive department" 
"That the executive officers are his agents, 
for whom he is held responsible to the peo- 
ple, whose agent he is." That "the acts of 
the executive officers are the acts of the 
president; that constitutionally he is as re- 
sponsible for them as if they were done by 
himself; though not morally. That, so far 
as regards the execution of the laws, there- 
fore, no distinction can be maintained be- 
tween the acts of the president and those of 
his subordinate officers. That in law they 
are all . the acts of the president." That 
when a mandamus issues from the judiciary" 
to an executive ministerial officer, command- 
ing him to do a merely ministerial act which 
he is absolutely required by an act of con- 
gress to do, which he cannot lawfully refuse 
to do, and which the president cannot law- 
fully forbid him to do, it is said "they at- 
tempt to control the executive power, to as- 
sume the functions of the president, and to- 
make themselves the executive in the last 
resort; superior to the executive created 
by the constitution, and elected by the peo- 
ple." This argument rests, almost entirely, 
upon the force of the word "control;" which, 
as before suggested, implies an interference 
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with some right or po^er of the person to 
he controlled- To command a person to do 
what, by law, he is boimd to do, and what 
he has no right to refuse to do, is not to 
■control him in the exercise of any of his 
functions, but to compel him to execute 
them. Before it can be shown that such a 
mandamus as is above described would con- 
trol the executive in any of its functions, it 
must appear that the executive has a discre- 
tion to do or not to do the thing commanded. 
If it has no lawful right to judge whether 
the thing shall or shall not be done, if it 
has no lawful authority to forbid the officer 
to, obey the law, what function of the ex- 
-eciitive is interfered with by the mandamus ? 
Will it be said that the officer has a right 
to refuse to obey the law, and throw him- 
self upon his responsibility to the president? 
Or, that the president, throwing himself up- 
on his responsibility to the people, has a 
right to command him to disobey the law? 
If such things shoidd be done, they must be 
acknowledged to be violations of the law; 
-and could only be done under a hope that 
the emergency of the ease would palliate, 
if. not justify, the act, and that the offence 
would be politically pardoned by the people. 
Will it be said that the officer has a right 
to refuse obedience to the law, and throw 
himself upon his personal, responsibility in 
^lamages to the injiired party? This would 
be a wrong done to the party; and a man 
<;an never have a right to do wrong. 

But it is contended that the officer is offi- 
cially responsible to the president alone; 
and that the president alone has the right 
to command him to do his duty; and that 
the court has no right to do that which it is 
the duty of the president to do, namely, to 
command the officer to do his duty. This 
proposition raises the questions, what is 
the relation between the executive and the 
judicial departments of the government? 
What is the line which separates the rights 
■and duties of the one from those of the 
■other? And how far one may tread upon 
the ground of the other? 

The three great departments of this gov- 
■ernment are only branches of the sovereign 
power of the nation, each exercising its 
functions in the name and under the au- 
thority of that sovereign pow^er. When the 
president does an act in virtue of his office, 
It is the act of the sovereign power. So 
when the judiciary does a judicial act, it 
is still the act of the same sovereign power. 
When a mandamus is sent by a court to an 
■executive officer, it is not the court that 
■commands, but the sovereign power. All 
commands from the court are issued in the 
name, and by the authority of, the United 
States. In each case, it is the whole sover- 
eign power acting by its appropriate organ. 
The executive and judicial departments are 
not rivals. They must unite their functions, 
■or the laws cannot be executed. The presi- 
dent is as dependent on the judiciary to en- 



able him to see that the laws be faithfully 
executed, as the judiciary is on him to en- 
force its judgments. The moment a litiga- 
tion arises, whether upon the law or the 
fact, the power of the president to see that 
the laws be executed in that case, by any 
other than judicial process, ceases until the 
litigation is closed by the judgment of the 
court, and the sovereign power commands 
the proper executive officer to execute that 
judgment The duty of the 'president is as 
obligatory to see the laws executed through 
the instrumentality of the judicial tribunals, 
as it is to see them executed when a resort 
to those tribunals is not necessary. The 
separation, therefore, of the executive from 
the judicial power, is not as complete as 
has been supposed. The executive cannot 
see that the laws be executed but in the 
due forms of law. The principles of Magna 
Charta are quite as obligatory upon our ex- 
ecutive as the charter itself was upon the 
kings of England. Nullus liber homo capia- 
tur, SfC, nee super eum ibimus, nee super 
eum mittimus, nisi per legale judicium par- 
ium suorum, vel per legem terrse. No free 
man shaU be seized, &c., nor will we pass 
upon him, or condemn him, but by the law- 
ful judgment of his peers, or by the law of 
the land. The words "per legem terrse," 
Lord Coke says, mean "by due process of 
law;" and that this chapter is but declara- 
tory of the old law of England. 2 Inst. 50. 
In England, the whole sovereign power was, 
in ancient times, vested, or supposed to be 
vested, in the king. It was called his realm, 
his laws, his parliament, his judges, &c. The 
liberties, recited in Magna Gharta, were said 
to be granted by the king to his subjects; 
and in the old statutes it is said that the 
king granteth, or ordaineth, &c.; and even 
now the statutes are said to be enacted "by 
the king's most excellent majesty, and with 
the advice and consent of the Iprds spiritual 
and temporal, and the commons," &c. And 
even when the authority of parliament was 
weU established, only two powers were ac- 
knowledged in the government; the executive, 
and the legislative. The judicial was not 
known as a separate power; but was, both 
in theory and practice, a part of the execu- 
tive. The king, at the common law, by his 
prerogative, had the power, as chief magis- 
trate of tlie nation, to erect tribunals of jus- 
tice; to define their powers and duties; to 
create offices; and appoint and remove offi- 
cers; and to appoint judges, and limit th«> 
tenure of their office. There could be no 
contest between the executive and judicial 
power; for the whole was executive. The 
king had a control over the whole for the 
purpose of seeing that the laws were execut- 
ed; and that power he delegated to his court 
of king's bench, it being the highest court 
erected under his authority. The other courts, 
however, sitting in Westminster hall, are not 
inferior courts. In these courts, the king, 
in the eye ot the law, is always present 
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though he cannot personally distribute justice. 
1 Bl. Comm 270. To these courts, there- 
fore, in Tvliich the liing vfSLS supposed to he 
always present, at least by his judges, .it 
was not necessary that a writ of mandamus 
should issue. The comi of king's bench, in 
issuing the writ of mandamus, can only be 
considered as exercising, for the liing and in 
his name, that part of his executive duty 
which required him to see that the laws 
were faithfully executed; a prerogative con- 
ferred upon him, by the common law, for the 
benefit of his subjects. The prerogatives of 
the king were of two lands: First,, those 
which belong strictly to the person of the 
king; and, second, such as regarded him in 
his political capacity only; as the supreme 
head, and chief magistrate of the nation; as 
the representative of the sovereignty of the 
people; as the administrator of the laws, 
and as the general conservator of the peace 
of his dominions. This second class of pre- 
rogatives passed from the king to his col- 
onies, and was exercised under the charters, 
or royal governments, which, by virtue of his 
prerogative, he granted or established in this 
country; and, at the Revolution, passed from 
them to the several states as they respectively 
assumed self-government. The writ of man- 
damus was founded upon the king's preroga- 
tive of seeing that the laws were faithfully 
executed, and is, therefore, called a preroga- 
tive writ. It was one of the means by which 
he executed that part of his duty. It was. 
In tnith, an executive proceeding through the 
insti-umentality of his court. When the pre- 
rogative came to this country, and was re- 
ceived into the colonies, as part of their re- 
spective laws and systems of government, it 
was accompanied by +he judicial aid of a writ 
of mandamus, to enable the executive power 
to see that the laws were faithfully executed. 
It has been before obseiTed, 'that the execu- 
tive power cannot cause all the laws to be 
executed without the aid of the judicial, be- 
cause the laws mu<st be executed by due pro- 
cess of law. Thus the bringing of a man 
before the court is an executive act, but it 
must be done in due form of law. For this 
purpose the sovereign power, by means of a 
judicial tribunal, sends a writ, commanding 
the executive to take the body of the person 
and bring him before the court. When the 
cause is decided and judgment rendered, the 
same sovereign power sends to the executive 
another writ commanding him to see that the 
judgment be executed. Why is not this an 
interference with the functions of the exec- 
utive? Because the executive cannot per- 

* form its duty of seeing the laws faithfully 
executed without the intervention of the ju- 
dicial power. So, the executive cannot ex- 
ecute the same doty, even in regard to a 
subordinate executive officer, where the rights 
of a third person aro concerned, without the 
intervention of the judicial power, by means 
of a writ of mandamus, in eases where that 
is the appropriate remedy;- for the only oth- 



er power which the executive has to cause 
the law to be executed in that case, is to re- 
move the officer and appoint another. But 
this does not execute the law; and if it 
should be the means of causing the law to be 
executed, yet, whether that means would be 
used or not, would depend upon the will of 
the executive, or upon his opinion of the law, 
or of the manner in which it ought to be ex- 
ecuted; and whatever that opinion might be. 
it could not be obligatory upon the injured 
individual; and if that opinion should be 
against him, the case must still be referred 
to a judicial tribunal, before the executive 
would be able to cause the law, in that case, 
to be executed. A writ of mandamus, there- 
fore, is as much a means given to the exec- 
utive to enable him to cause the laws to 
be faithfully executed, as a common capias 
ad respondendum, or, a fieri facias, or any 
other writ devised by the judicial power, is to 
enable the executive to discharge that im- 
portant duty. Surely, the executive cannot 
complain that the court has furnished him 
with an additional means of discharging his 
duty. There is no more interference of the 
judiciary with the executive, in one case -than 
in the other. Surely the president, upon 
whom is devolved the high prerogative of 
seeing that the laws be faithfully executed, 
will not object to the court's furnishing him 
with the high prerogative writ which enables 
him to execute that high prerogative. 

When, therefore, we look closely into the 
nature of judicial and executive power, and 
see how nearly they are allied; when we see 
how necessary they are to each other in the 
discharge of the duties of both departments; 
when we look into the origin and nature of 
the writ of mandamus, and find it to be a 
prerogative writ to enable the executive, by 
means of the instrumentality of the courts, 
to exercise his high prerogative of seeing that 
^the laws are faithfully executed; when we 
see that the executive may not be able to 
cause the law to be executed, without the in- 
tervention of the court; (for if, as the post- 
master-general asserts in his answer, "the 
whole power of the court would be impotent 
to control an honest man, if he were conscien- 
tious in his refusal," surely he would not be 
coerced by the fea'^ of removal); when we 
find that the king of 'England, long before 
om- Revolution, had submitted this part of 
his prerogative, as well as many other of his 
executive powers, to his courts; that the 
right to issue this writ, as well as the writs 
in the other forms of .action, had been del- 
egated to these courts, and that this right 
came to this country, and was adopted and 
used by the courts as part of their judicial 
power, (although it was orginally an execu- 
tive function,) and thereby became part of the 
judicial power; when, also, we consider that 
the court has, confessedly, the power to caE 
the officer before it, in some form of action,, 
to examine into the legality of the manner in 
which he has discharged his official functions^ 
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in the particular case presented to tlie court 
for its consideration, and to render judgment 
against Mm for damages, if he has acted il- 
legally, even though he acted under the or- 
■ders of the president; when we find that a 
writ of mandamus is often used to enable a 
party to obtain a specific legal remedy, which 
he could not obtain by any other form of ac- 
tion, we cannot see why the oficial respon- 
sibility of the postmaster-general to the pres- 
ident, whatever it may be, should prevent the 
court, at the instance oi the supposed injured 
individual, from inquiring,- in this form of 
action, whether the officer had or had not 
discharged the duty required of him by law, 
in relation to that individual. It is true that 
the postmaster-general has the same right 
which every other man has, when he has a 
duty to perform, to decide whether he will 
perform it or not, or in what manner he will 
perform it But theu he decides at his peril, 
and for himself alone. His judgment cannot 
bind any other person, nor give any validity 
to his act. The president, also, as between 
him and his subordinate officer, may decide, 
for himself, whether the officer has dischar- 
ged his duty; but that decision cannot bind 
a third person. Whatever the responsibility 
may be, between the officer and thg presi- 
dent, it is no concern of the injured individ- 
ual; it is only an official responsibility which 
does not affect him. And as to the respon- 
sibility of the president to the people, it is a 
mere political responsibility to the public, at 
the ballot-box, which, if effectual, in fact, as 
to the president, would afford no satisfaction 
to the applicant foi redress. 

But it is said that "the sole constitutional 
function of the judges is to expound the 
laws." That if the law is so plaLu as not 
to need exposition, there is no case for judi- 
cial cognizance, and the law may be executed 
by the executive, without judicial interven- 
tion. Hence, it seems to be inferred, that, as . 
the court, in its former opinion, admitted that 
the law was plain, this is not a case cog- 
nizable by a judicial tribunal. The only an- 
swer necessary to this objection is, that it is 
the duty of the court, not only to expound, 
but to enforce, the law; that although the 
law may be plain, and the facts plain, yet if 
the defendant refuses to obey the law, some 
sort of judicial process may be necessary to 
compel him to obey it; and such process can- 
not be obtained but in due course of law, and 
in a case brought judicially before the proper 
tribunal. 

Again, it is contended, that, as the court 
has no power to execute its judgment without 
the aid of the executive, it has no power to 
issue the writ. The argument, in favor of 
this seeming non sequitur, is as follows: 
*The sole constitutional function of the 
judges is to expound the laws. It is the 
function and duty of the executive to see 
them faithfully executed." "If the laws 
could be precisely adapted to every case, 
there would be no need for- a judiciary to ex- 



pound them. The executive authority could 
proceed, forthwith, to carry them into exe- 
cution." "The practical exercise of execu- 
tive power is more remote in eases which go 
before the judicial tribunals, but it is the 
same in principle." "Laws which reqiiire no 
exposition are executed without the inter- 
vention of the judicial power. Laws which 
require exposition are executed after that ex 
position has been given by the judicial pow- 
er; but, in both cases, the execution is, or 
should be, according to the constitution, ex- 
clusively the work of the executive." "The 
judges, have no effectual means of executing 
the law. They might imprison the executive 
officer, but they could not remove him. Im- 
prisonment might not accomplish the object. 
The court could not guide his hand nor con- 
trol his will. If he were conscientious in his 
refusal, or wished to appear so, no imprison- 
ment, nor pains, nor penalties could compel 
him to do an act which, in his opinion, vio- 
lated his oath of office. The whole power 
of the court would be impotent to control an 
honest man." "The inadequacy of the judi- 
cial process, and the ample power vested in* 
the president, are conclusive proof that the 
president, and not the court, was intended to 
be the controlling authority in all such cases." 
"Suppose the laws require a specific act of 
the president' himself, involving private 
rights, which he refuses to perform. The 
courts have as much law for issuing a man- 
damus against him as against any of his sub- 
ordinates, in a like case. It is a case, as 
much as that of which the court has already 
assumed jurisdiction. The president dis- 
obeys the mandamus, and they send an at- 
tachment. By whom do they send it? By 
a marshal holding his office at the will of the 
president, who can strike their process dead 
in his hands, by dismissing him on the spot. 
This fact proves the absurdity of the power 
assumed. And that which the president can 
legally do to protect himself he can do to 
protect" any of his agents; being always re- 
sponsible to his country for the proper exer- 
cise of his power. But suppose the court suc- 
ceed in arresting the president, and put him 
in the county jail; where then is the supreme 
executive power of this great republic? 
Transferred from the president's house to 
the city halL From the chief magistrate 
elected by the people of the whole United 
States, to the three judges of the District of 
Columbia. The arrest and imprisonment of 
an executive officer, as such, involves the 
same principles, and would lead to the same 
consequences, in a greater or less degree ac- 
cording to the importance of the station held 
by htm." "The idea that courts are the only 
places where wrongs of aU sorts are to be re- 
dressed, and the judges the only dispensers 
of right, is an error. Where the inferior ex- 
ecutive officer, or even the president himself, 
refuses to perform his executive duties, there 
is an obvious mode of redress, without the 
interposition of the judicial authority. If a 
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subordinate esiecutive oflSeer refuses to per- 
form a ministerial act positively enjoined 
upon liim by law, the injured citizen may ap- 
peal to the president, whose duty it is to take 
care that the laws he faithfully executed, and 
has power to turn out a perverse subordinate. 
If the case -be so very plain, the president 
will, at once, enforce an execution of the 
law, and the citizen will have efEectual re- 
dress; 'though this court has not jurisdic- 
tion.' If the case be not so very plain, the^ 
matter may be referred bacli to congress, to 
make it plain* by further legislation. Aud 
thus the citizen would have complete redress, 
without the aid of the court. There is a 
process by which the president himself may 
be reached for a perverse refusal to execute 
the laws, or take care that they be executed, 
and a chief magistrate, who will do his duty, 
put in his place. Thus there are ample 
means provided by the constitution to enable 
the citizen to obtain his rights at the hand 
of the executive, without erecting any court 
into a supreme controlling power over the 
president and the whole corps of executive 
officers. Indeed, the court has not, in the 
constitution and laws, the means to give re- 
dress in such cases. Before they can con- 
trol the president, they must assume the 
power to appoint their own marshal, and exe- 
cute their own mandates. Theymust do more; 
they must proceed to the executive offices; 
must enter credits with their own hands; 
must issue warrants; and, finally, with their 
own hands, take the money out of the treas- 
ury." "The existence of such a power in the 
judiciary is repugnant to the whole theory of 
the constitution. Its effectual exertion, if it 
were practicable, would defeat the president's 
power of removal, would take away his re- 
sponsibility fo;: the faithful execution of the 
laws, and would transfer to the judiciary, in 
the particular case, the whole executive pow- 
er; for it is palpable that if the president, 
under the belief that the faithful execution 
of the law will be best secured by not doing 
a particular thing which isi demanded by a 
third party, so directs the executive officer, 
and the court, on the application of such 
party, issues a mandamus commanding it to 
be done, and the vsrrit is obeyed, it is the court, 
and not the president, that exercises the ex- 
ecutive power; and tlae distribution of pow- 
ers, so carefully fixed by the constitution, is 
unsettled and overturned. But its effectual 
execution is not practicable; because the pres- 
ident's poTfrer of removal cannot be restrained; 
and by its exercise he can readily defeat any 
command which the judiciary may address 
to the executive officer. To illustrate this, 
let us suppose that the circuit court of this 
district issue a peremptory mandamus to the 
head of one of the departments, commanding 
him to execute any particular law, concern- 
ing bis particular duties, in a given way, and 
that the officer refuses obedience and is at- 
taehe'd and committed for the contempt. 
This is the end of judicial power in a case 
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of mandamus; but suppose that at this stage 
of the proceedings the president interferes 
by removing the officer and appointing a suc- 
cessor, what then becomes of the judicial 
remedy? The act can only be performed by 
a person holding the office; the individual, 
in the custody of the court, no longer holds 
the office; it has been legally taken from 
him; and if he were ever so willing to perform 
the act, he has no longer the ability to do 
so. The proceeding must then be abandoned, 
or commenced de novo against the new offi- 
cer; to be frustrated, if the president thinks 
proper, at the same stage, as often as the 
court shall reach it. If it be said that this 
is supposing an extreme case, and that the 
president, from respect to the judiciary, 
would probably suffer the officer to obey the 
mandamus rather than to exercisfe the con- 
stitutional power of removal; the answer is, 
that the very existence of such a power, 
whether it be used or not, is fatal to the 
claim of jurisdiction; and that cases may 
easily be supposed, in which the president, 
with the strongest desire to avoid a conflict 
with the judiciary, may yet have no alterna- 
tive but to use it In <;ases which properly 
refer themselves to the judiciary, it is rarely, 
or never, possible to defeat, in this way, the 
ultimate execution of the judgment of the 
court; and the fact, that without the con- 
sent of the executive department, a peremp- 
tory mandamus, to an executive officer, must 
forever remain inoperative, exhibits, in the 
clearest light, the incapacil^ of any court to 
issue the writ" 

The argument, upon this point, has been 
thus fully stated, in the language of the re- 
turn of the mandamus, and of the opinion of 
the attorney-general of the United States, an- 
nexed to it, that its full force may be per- 
ceived. It is, in substance, that the court 
has no power to issue the writ, because the 
president could defeat its execution by dis- 
missing the marshal who comes to serve an 
attachment of contempt, which is- the regu- 
lar process to enforce obedience to the man- 
date; or by dismissing the officer to whom 
the mandamus is issued after he shall have 
been committed on the process of contempt; 
that is, that although the court shall have 
lawful authority to issue the writ, the presi- 
dent may, by his power of removal, prevent 
the execution of the lawful judgment of the 
court. But the president cannot lawfully de- 
feat the execution of those laws which he is 
bound by the injunction of the constitution 
itself, and his own solemn oath, to see faith- 
fully executed. If it was only meant to 
say that the president could thus defeat the 
execution of the judgment of the court, in 
a case in which it had not jurisdiction, his 
right to do It may be admitted; but his 
power to do so, in a ease in which the court 
had jurisdiction, is no evidence of the want 
of jurisdiction in the court. It is equally in 
the power of the president to defeat the ex- 
ecution of every other judgment of the courts 
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It is true that the court must depend upon 
the executive power to execute its judg- 
ments; but that power is abundantly able, 
and bound by the most solemn obligations 
to do so. The supposed imbecility of the 
court, therefore, does not exist; and if it did, 
the argument equally applies to every other 
case of which the court has cognizance. The 
idea that the president may defeat judicial 
process, by striking it dead in the hands of 
the marshal, by dismissing him on the spot, 
when he comes to serve it upon an executive 
oflacer, is not supported by law; for, by the 
28th section of the judiciary act of 1789, it is 
enacted, that "Every marshal, or his deputy, 
when removed from office, or when the term 
for which the marshal is appointed shall ex- 
pire, shall have power, notwithstanding, to 
execute all such precepts as may be in their 
hands, respectively, at the time of such re- 
moval, or expiration of office." The argu- 
ment, therefore, raised upon the Inability of 
the court to enforce its judgments, we think, 
entirely fails. 

But it is said, that, "from an early period, 
the writ of mandamus has been used by the 
English court of king's bench as a means of 
enforcing its general supervisory jurisdiction 
over courts, magistrates, and ministerial of- 
ficers inferior to that tribunal," "but we find 
no instance of its being directed to an officer 
of the executive departments." It is admit- 
ted, then, that this court, "in aid of its ap- 
pellate jurisdiction, may issue this" writ in 
all cases where any act, necessai-y to the ex- 
ercise of that jurisdiction, shall be omitted to 
be performed by an inferior .tribunal, or offi- 
cer." But hi all othei eases it seems to be 
denied. -The books, it is true, speak of in- 
ferior tribimals, but not of inferior officers. 
Blackstone says: "A writ of mandamus is, 
in general', a command, issuing in the king's 
name, from the court of king's bench, and di- 
rected to any person, corporation, or infe- 
rior court of judicature, within the king's 
dominions, requiring them to do some partic- 
ular thing, therein specified, which appertains 
to their office afnd duty, and which the court 
of king's bench has previously determined, or, 
at least, supposes, to be consonant to right 
and justice." 1 Bl. Coram. ilO. We do not 
think it necessary that the person or the of- 
ficer to whom a writ of mandamus may is- 
sue, must be, in any sense, inferior, in point 
of official relation to the court. "Whether 
there have or have not been cases of man- 
damus, in England, directed to executive of- 
ficers, we have not had time to inquire; 
but we find it stated in 1 Chit. Gen. Prac. 
p. 802, that, "when it is the duty of an officer 
of the excise to grant, and he should refuse, 
a permit to remove wine, the court would 
compel the delivgry of a proper permit" (by 
mandamus); for which he cites Rex v. Com- 
missioners of Excise, 2 Term R. 381; Rex v. 
Cookson, 16 East, 376; Rex v. Collector of 
Customs at Livei-pool, 2 Maule & S. 223. 
In the case in 2 Term R, 381, 385, speak- 



ing of the commissioners of excise, it was said 
by coimsel, and not denied, that "their office, 
in this respect, is merely ministerial, and 
they have no discretion." The court, in that 
case, refused the mandamus only on the 
ground that the relator had not made out 
his right to the permit. But we do not think 
it material to show that writs of mandamus,, 
in England, have been issued to the executive 
officers of the crown. There is a material 
^difference between those crown-officers and 
the executive officers of the United , States. 
The king of England is the fountain of all 
office and honor. He creates the offices, and 
prescribes, from time to time, such duties as 
he thinks proper. The officers are exclusively 
his officers— his agents, to act, in all things, 
according to his wUl. 

In the United States, by the constitution, 
aU offices are to "be established by law." 
The president cannot appoint an officer to 
any office not established by law. The leg- 
islature may prescribe the duties of the of- 
fice, at the time of its creation, or from time 
to time, as circumstances may require. If 
those duties are absolute and specific, and not, 
by law, made subject to the control or dis- 
cretion of any superior officer, they must 
be performed, whether forbidden or not, by 
any other officer. If there be no other offi- 
cer who is, by law, specially authorized to di- 
rect how the duties are to be performed, the 
officer, whose duties are thus prescribed by 
law, is bound to execute them according to 
his own judgment. That judgment cannot 
lawfully be controlled by any other person. 
He is the officer, not of the president who 
appoints him, but the officer of the sovereign 
power of the nation. He is the officer of the 
United States, and so called in the constitu- 
tion, and in all the acts of congress which re- 
late to such officers. He is responsible to the 
United States, and not to the president, fur- 
ther than for his fidelity in the discharge of 
the duties of his office, unless the president is, 
by express law, authorized to assign hi m du- 
ties over and above those specially prescribed 
by the legislature. Such an officer is the post- 
master-general. As the head of an executive 
department, he is bound, when required by 
the president, to give his opinion, in writing, 
upon any subject relating to the duties of his 
office. The president, in the execution of his 
duty, to see that the laws be faithfully exe- 
cuted, is bound to see that the postmaster- 
general discharges, "faithfully," the duties as- 
signed to him by law; but this does not au- 
thorize the president to direct him how he 
shall discharge them. In that respect, the 
postmaster-general must judge for himself, 
and upon his own responsibility, not to the 
president, but to the United States, whose of- 
ficer he is. The president himself, although 
caUed by the postmaster-general, in his an- 
swer, "the highest representative of the maj- 
esty of the people, in this government," is 
but an officer of the United States, the head 
of one of the departments into which the sov- 
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ereign power of the nation is divided; and, 
as that is the executive department, he may, 
with propriety, be called the chief magistrate 
of the United States. The officers of the 
United States being thus specially charged, 
by law, with duties independent of executive 
conti'ol,— duties wluch they are bound to ex- 
ecute according to their own judgment, stand 
on ground difiCerent from that occupied by the 
English executive officers, whose offices are 
created, and whose duties are assigned, by 
the king. These have no positive, specific, le- 
gal' duties to perform which can be the sub- 
ject of mandamus; they are the mere agents 
or servants of the king, and responsible only 
to him; all their acts being subject to his 
will. No definite right 6t a third person can 
grow out of duties of that .description, where 
eveiy act of the officer is subject to the con- 
trol of his superior. If an application should 
be made to the court of king's bench, for a 
mandamus to such an officer, commanding 
him to do some official act, the answer 
would be that the officer lias no will of his 
own; that he can act only as he shall be di- 
rected by the king. If the king has not or- 
dered the tiling to be done, the officer is 
not bound to do it. If the king has ordered 
it, he is competent to enforce his order. 
There is no analogy, therefore, between the 
executive officers of the king of England, and 
the executive officers of the United States, in 
regard to the nature and foundation of their 
respective duties, so far as regards the pro- 
ceeding by mandamus; and the fact, if it 
be a fact, that, there are no English* cases of 
mandamus against the officers of the crown, 
affords no reason why a mandamus should 
not issue against an executive officer of the 
United States. 

In the former opinion of this court, given 
upon the rule to show cause, it was suggest- 
ed "that the relation between the postmaster- 
general and the president of the United 
States, was different from that which sub- 
sisted between the president and the other 
heads of departments, in this, that they, in 
the very terms by which their offices were 
created and their duties defined, are to per- 
form such duties, and execute such orders, 
as they shall be required to .perform and 
execute by the president of the United 
States." "The postmaster-general, however," 
(it was said,) "bears no such relation to the 
president. "We cannot find a word in the 
law under wliich he was appointed, or in 
the various laws of the post-office establish- 
ment, or in the constitution of the Um'ted 
States, which intimates any connection be- 
tween him and the president; or any au- 
thority in the president, to prescribe his 
duties or control him in the exercise of his 
official functions." We wer^ not certain, at 
that time, that the postmaster-general could 
be considered as the head of an executive 
department, within the meaning of the con- 
stitution. We are now, however, inclined to 
think that he is; and that, therefore, there is 
26FED.CAS. — 4S 



that connection between him and the presi- 
dent which results from the right -of the 
president to call upon him for his opinion in 
writing upon any matter appertahiing to the 
duties of his office; and from the president's 
power of appointment and removal. 

With the exception of the circumstance that 
the postmaster-general is to be considered as 
the head of an executive department, we 
think our former opinion as to the duties of 
his office, and his official relation to the 
president, is correct The doubt, respecting 
its being an executive department, was, per- 
haps, reasonable, considering that the first 
law, in 1792, was "An act to establish the 
post-office and post-roads within the United 
States," in which it is not called a depart- 
ment. It authorizes the postmaster-general to 
appoint "an assistant," and "deputy-postmas- 
ters." Th3 ^postmaster-general was to receive 
all the revenues and pay all the expenses. 
That act was followed by the act of the Sth 
of May, 1794, havhig the same title. This 
act contains the same provisions as those of 
the last, and does not call it a department. 
Tliis was followed by the act of March 2, 
1799, entitled "An act to establish the post- 
office of tlie United States." This act speaks 
of those whotoay be employed "in any of 
the departments of the general post-office." 
It also directs that the postmaster-general 
shall superintend the business of the depart- 
ment in aU the duties that may be assigned 
to it. It is not, aftei-wards, in the act, 
called a department, but it speaks of copies 
"under the seal of the general post-office;" 
and of the regulations "of the post-office." 
This was followed by the act of the 30th of 
April, ISIO, entitled "An act regulating the 
post-office establishment," which uses the 
same expressions in the same way, and 
speaks of debts due "to the general post- 
office." Thus stood the law imtil the act of 
the 3d of March, 1825, entitled "An act to 
reduce into one the several acts establishing 
and regulating the post-office department." 
The body of -the act uses the terms "post-of- 
fice estabhshment," "general post-office," "the 
said department," and "the department,*' but 
the terms "post-office department," are not 
used in the body of the act, .By the act of 
the 2d of March, 182T, ?2,(>00 were added to 
the salary of the postmaster-general, making 
it ?6,000 per annum. Thus the matter stood 
until the act of the 2d of July, 1836, entitled 
"An act to change the oiganization of the 
post-office depar6nent; and to provide more 
efEectually for. the settlement of the accounts 
thereof;" which, throughout the body of it. 
calls it "the post-office department," and 
which, for the first time since the year 1792, 
introduced the agency of the president into 
the department by giving him the appoint- 
ment, with the advice and consent of the 
senate, of all deputy-postmasters whose com- 
missions amount to $1,000 annually. The first 
act (September 22, 1789), under this govern- 
ment, respecting the post-office, was tempera- 
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ry, and merely provided for the appointment 
of a postmaster-general, referring, for Ms 
powers, to the regulations establislied by the 
congress of the confederation, and declaring 
"the postmaster-general to he subject to the 
direction of the president of the United 
States, in performing the duties of Iiis of- 
fice, and in forming contracts for the trans- 
portation of the mail." This act- "was con- 
tinued from session to session until the act 
of 1792, when the office was removed from 
all control of the president; and in all the 
subsequent acts until 1836 there seems to 
have been a marked anxiety to keep it out of 
his hands, probably fearing, or foreseeing, the 
great addition it would make to his patron.- 
age. And when, in 1813, the president wish- 
ed to have a mail sent from the head-quarter^ 
of the army to any particular post-office, it 
was deemed necessary to obtain an act of con- 
gress to enable him to direct the postmaster- 
general to do it. Although the word "de- 
partment" had crept, incidentally, into the 
acts of 1799 and' 1810, yet it was not gener- 
ally considered as being one of the executive 
departments, until so called in the act of 
1825; and it was not until his salary was 
raised to $6,000 that he was admitted into 
the cabtaet in 1829, There. *as nothing in 
the earlier acts respecting the post-office 
which could indicate an intention to create 
a new executive department, except the pow- 
er given to the postmaster-general to appoint 
"an assistant," and "deputy-postmasters," a 
power which congress could not constitu- 
tionally vest in him, unless he were the head 
of a department. It required, therefore, a 
critical examiaation, and a comparison of the 
constitution with the acts of congress, to 
discover that it was such a department as is 
contemplated by the constitution. 

This investigation of the several acts of 
congress*, respecting the post-office, affords 
some ground of excuse for having, at first, 
doubted whether the p6stmaster-general was 
the head of a department, within the mean- 
ing of the constitution; and at the same 
time shows that the relation in which he 
stands to the president, so far as regards 
the president's right to control him in the 
discharge of his official functions, is very 
different from' that of the secretaries, who 
are bound by law to act according to his wiU. 
Indeed, it is admitted, in the opinion of the 
attorney-general, that the president can con- 
trol him in his official functions, only "when 
not pr&seribed by law." The court, there- 
fore, is confirmed in its opinion, before ex- 
pressed, that the postmaster-general, in the 
faithful discharge of those duties which are 
prescribed by law, is not lawfully subject to 
the control of the president. The president's 
power of controlling an officer in the exer- 
cise of his official functions, is limited, we 
think, to those functions which are by law 
to be exercised according to the will of the 
president; and where the order of the pres- 
ident would be a justification In law. In 



such cases only can the president withdraw 
the officer from the jurisdiction of the court 
and cover him with. the mantle of his own 
responsibility. Whenever that is the case, 
or whenever the officer himself has a legal 
discretion, and can plead that discretion, as 
a justification for refusing to do the thing 
sought to be commanded, this court dis- 
claims all power to issue the writ. In the 
case of Martin v. Mott, 12 Wheat. [25 XT. S.] 
31, the supreme court says: "Whenever a 
statute gives a discretionary power to any 
person, to be exercised by him, upon 'his 
opinion of certain facts, it is a sound rule 
of construction, that the statute constitutes 
him the sole and exclusive judge of the ex- 
istence of those facts." 

The argument upon this part of the case 
seems to apply rather to the form of the 
action, than to the ultimate 'responsibility of 
the officer; to the preventive rather than to 
the retributive, powers of the court. To this 
poiat we would apply the language of the 
supreme court of the United States in the 
case of Osbom v. U. S. Bank, 9 Wheat, [22 
U, S.] 843: "It is admitted that the privi- 
lege of the principal is not communicated to 
the agent; for the appellants acknowledge 
that an action at law would lie against the 
agent, in which full compensation ought to 
be made for the injury. It being admitted, 
then, that the agent is not privileged by his 
connection with his principal, and that he is 
Tcsponsible for his own act, to the full ex- 
tent of the injury, why shoiild not the pre- 
ventive power of the court Jilso be applied 
to him? Why may it not restrain him from 
the commission of a wrong which it would 
punish him for committing?" "Will it be 
said that the action of trespass is the only 
remedy given for this injury? Can it be de- 
nied that an action on the case, for monej 
had and received to the plaintiff's iise, 
might be maintained? We think it cannot; 
and if such an action might be maintained, 
no plausible reason suggests itself to us for 
the opinion that an injunction may not be 
awarded to restrain the agent, with as much 
propriety as it might be awarded to restrain 
the principal, could the principal be made a 
party. In the regular eomrse of things the 
agent would pay over the money immediate- 
ly to his principal, and would thus place it 
beyond the reach of the injured party, since 
his principal is not amenable to the law. 
The remedy for the Injury would be against 
the agent only; and what agent could make 
compensation for such an injiiry? The rem- 
edy would have nothing real in it. It would 
be a remedy in name only, not in substance." 

Upon the whole, then, I am authorized to 
say, that it is the unanimous opinion of the 
court, that this court has jurisdiction and 
power to issue the writ of mandamus in this 
case. It is a jurisdiction which this court 
has not sought, but it is one which it cannot 
shun; and we say, in the language of the 
late Chief Justice Marshall, in delivering the 
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opinion of the supreme court in the case of 
Cohens v. Virginia, 6 Wheat [19 TJ. S.] 404: 
"It is most true that this court will not 
talie jurisdiction, if it should not; hut it is 
egually true that it must take jurisdiction if 
it should. The judiciary cannot, as the leg- 
islature may, avoid a measure hecause it ap- 
proaches the confines of the constitution. 
We cannot pass it by, because it is doubtful. 
With whatever doubts, with whatever dif- 
ficulties,' a case may be attended, we "must 
decide it if it be brought before tis. We 
have no more right to decline the exercise 
of jurisdiction which is given, than to usurp 
that which is not given. The one or the oth- 
er would be treason to the constitution. 
Questions may occur which we would gladly 
avoid; but we cannot avoid them. All we 
can do is to exercise our best judgment, and 
conscientiously to perform our duty." And 
we will add, that we feel a consolation in 
Imowing that our judgment may be subject- 
ed to the supervision of a higher tribimal. 
Let the pei-e,mptory mandamus be issued. 

On the 13th of July, the peremptory man- 
damus having been ordered, the court ad- 
journed to Monday, the 14th of August, on 
which day, the mandamus having been serv- 
ed on the 19th of July, ilr. Ooxe, for the re- 
lators, moved for an attachment against the 
postmaster-general, for not obeying the writ; 
and Mr. Key, for the postmaster-general, 
moved the court to quash the mandamus, be- 
cause it was issued on the 17th of July, aft- 
er the postmaster-general had, on the 15th 
of July, sued out a writ of error to the judg- 
ment of the court, rendered on the 13th, 
awarding a peremptory mandamus; and had 
given an appeal-bond in the penally of $500, 
with sureties approved by the chief judge, 
and filed a copy of the writ of error. 

Mr. Coxe contended, that a writ of error 
would not lie in such a case as this; that it 
lies only in cases where judgment has been 
rendered for damages or costs under the 
statute of 9 Anne, c. 20; which statute ap- 
plies only to cities, boroughs, and corpoi-a- 
tions. Dean & Chapter of Dublin v. Dow- 
gatt, 1 P. Wm. 34S; 1 Brown, Pari. Cas. 73; 
3 Brown, Pari. Cas. 505; Wheelwright v. 
Columbian Ins. Co., 7 Wheat [20 U. S.] 534; 
that the appeal-bond ought to have been suf- 
ficient to cover the whole debt claimed, and 
that a bond for $500 only could not be a su- 
persedeas. The order for a peremptory man- 
damus is not such a final judgment as will 
justify a writ of error. Wallen v. Williams, 
7 Cranch [11 U. S.] 278; Catiett v. Brodie, 
9 Wheat [22 U. S.] 553. 

Mr. Key, contra. The writ of error was a 
supersedeas to the judgment, awarding a 
peremptory mandamus; the writ, therefore, 
was improvidentiy issued, and ought to be 
quashed. Tliis court cannot quash the writ 
of error. It is a supersedeas whatever may 
be the amount of the bond. Catiett v. Bro- 
die, 9 Wheat [22 U. SJ 553. The defendant 



is a public officer. This is a proceeding 
against him as such, to compel him to do an 
official act The money is safe in the treas- 
ury of the United States, or in the custody 
of the law. It is only necessary to give bond 
to cover the costs. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to quash the mandamus, con- 
sidering the writ of error and bond as a su- 
persedeas, aJQd refused, therefore, to grant 
an attachment for not obeying the writ 

Judgment affirmed by the supreme court 
12 Pet. [37 U. S.] 524. 

[For subsequent proceedings, see Cases Nos. 
13,479, 13,480, and 15,518.] 



Case No. 15,518. 

UNITED STATES ex rel. STOCKTON v. 
KENDALL, 

[5 Cranch, 0. C. 385.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Mandamus— Writ op Bbkor— Affirmance — ^Man- 
date — Eetuhn to Mandasius — PA.T- 
MEST — Interest, 

1. Upon the affirmance, by the supreme court 
of the United States, of the judgment of the 
ch'cuit court awarding a peremptory mandamus, 
and upon receipt of the mandate of the supreme 
court, commanding "that such further proceed- 
ings be had in the court below as, according to 
right and justice and the laws of the United 
States, ought to be had," the court will not is- 
sue an attachment against the defendant for 
contempt in not obeying the former peremptory 
writ of mandamus, which was superseded by the 
writ of error, but will issue an alias writ of per- 
emptory mandamus. 

2. It is a sufficient retmm of a writ of man- 
damus to certify that the thing commanded has 
been done, although not by the defendant per- 
sonally. 

3. When the mandamus is to credit a certain 
sum of money, it is a sufficient obedience to the 
writ to credit that sum without interest. 

A writ of error having been issued to the 
judgment of this court in March term, 1837, 
awarding a peremptory mandamus in this 
case [Case No. 15,517], and the judgment 
having been affirmed, the following mandate 
•was received from the supreme court "Unit- 
ed States of America, ss.: The President of 
the United States of America: To the Hon- 
orable the Judges of the Circuit Court of the 
United States, for the District of Columbia, 
Holden in and for the County of Washing- 
ton; Greeting. Whereas lately, in the cir- 
cuit court of the United States for the Dis- 
trict of Columbia, before you, or some of 
you, in a cause between the United States, 
at the relation of William B, Stokes, Rich- 
ard C. Stockton, and Daniel Moore, plaintiffs, 
and Amos Kendall, postmaster-general of 
the United States, defendant, on petition 
for a writ of mandamus, wherein the said 
circuit court, on the 13th day of July, in the 
year 1837, made the following order for a 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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peremptory maBdamus, viz.: 'Wliereas' &e. 
(reciting the order at full length), 'as by the 
inspection of the transcript of the record of 
the said circuit court, &c. fully and at large 
appears. And whereas at the present term 
of January, in the year of our Lord, one 
thousand eight hundred and thirty-eight, the 
said cause came on to he heard before the 
said supreme court, on the said transcript of 
the record, and was argued by counsel; on 
consideration whereof, it is adjudged and or- 
dered by this court, that the judgment of 
the said circuit court be, and the same is 
hereby affirmed with costs. March 12th. 
You therefore are hereby commanded, that 
such further proceedings- be had in said 
cause, as according to right and justice, and 
the laws of the United States ought to be 
had, the said writ of error notwithstanding.' 
Witness, &c." 

Whereupon, Mr. Coxe for the relators, mov- 
ed the court for an attachment against Mr. 
Kendall, for not having obeyed the peremp- 
tory writ of mandamus issued by this court, 
on the 13th of July, 1837, which writ this 
court had adjudged to be superseded by the 
writ of error. 

THE COURT, however, refused now to is- 
sue an attachment for that cause, but on 
the 30th of March, 1838, directed an alias 
peremptory writ of mandamus to be issued, 
returnable on the 3d of April. 

CRANCH, Chief Judge, thought that eight 
days should have been allowed for the re- 
' turn. 

On the 3d of April, the peremptory writ 
of mandamus was returned with the follow- 
ing indorsement in the handwriting of the 
postmaster-general. "Post-Office Department, 
April 3d, 1838. Having communicated the 
awards of the solicitor of the treasury, refer- 
red to in the within writ, to the auditor of 
the treasury for the post-office department, 
who has the legal custody of the books on 
which the accounts of this department are 
kept, I have received from him official in- 
formation, that the balance of said awards, 
viz. thirty-nine thousand four hundred and 
seventy-two dollars, and forty-seven cents, 
($39,472.47) has been entered to the credit of 
the claimants in said books. Amos Ken- 
dall, Postmaster-General." 

On the 4th of April, Mr, Coxe moved the 
court to quash this return of the peremptory 
mandamus, and to issue an attachment of 
contempt against the postmaster-general: (1) 
Because the return does not certify perfect 
obedience to the writ in this, that the post- 
master-general has not certified that he has 
credited the relators, or caused them to be 
credited with the balance of the awards. 
(2) Because he has not certified that he has 
credited the relators with the interest upon 
that balance from the time it ought to have 
been paid until the time of giving the credit 
for the balance. Osborn v. U. S. Bank, 9 
Wheat. [22 U. S.] 337; Thorndike v. U. S. 
[Case No. 13,987]. 



But THE COURT (nem. con.) overruled 
the motion: (1) Because the return substan- 
tially certifies that the credit has been given 
according to the command of the writ; and, 
(2) because the postmaster-general has not 
been commanded to credit the interest; and 
this court cannot, in this cause, compel him 
to credit it, so as to charge the United States 
with it, or to make him personally liable for 
it; or to bring him into contempt for not 
crediting interest upon the award, or any 
part of it- 

ORANCH, Chief Judge. The question is, 
whether the postmaster-general has substan- 
tially done what he was commanded to do. 
The petition for the mandamus complains 
that the postmaster-general refused to pay 
or credit the petitioners the residue of the 
sum awarded by the solicitor of the treas- 
ury, being §39,472.47, or to pay or credit the 
interest upon such balance so withheld; 
wherefore they pray that a writ of man- 
damus may issue to the postmaster-general 
commanding him: (1) "That he fully com- 
ply with, obey, and execute, the aforesaid 
act of congress of July 2, 1836 [5 Stat. 80], 
by crediting your petitioners with the full 
and entire sum so awarded as aforesaid in 
their favor by the solicitor of the treasury as 
aforesaid, in conformity with said award 
and decision." (2) "That he shall pr.y to your 
petitioners the full amount so awarded, with 
interest thereon, deducting only the amount 
which shall be justly charged or chargeable 
to your memorialists against the same." 

The act of congress of the 2d of July, 1836, 
enacts, that the postmaster-general "be, and 
is 'hereby directed, to credit such mail con- 
tractors with whatever sum or sums of 
money, if any, the said solicitor shall so de- 
cide to be due to them for or on account of 
any such service or contract" The rule to 
show cause was in conformity with the 
prayer of the petition for the mandamus, 
namely, to show cause why the postmaster- 
general should not be commanded, first, to 
comply with the act by crediting the peti- 
tioners with the full and entire sum so 
awarded, in conformity with the said award 
and decision; and, secondly, that he should 
pay the full amount so awarded, with in- 
terest thereon, deducting only the amount 
which shall be justly charged or chargeable 
to the said memorialists against the same. 

The court, however, awarded the man- 
damus only upon the first branch of the 
prayer; because the act of congress did not 
require the postmaster-general to pay, but 
only to credit the contractors with the amount 
of the award; and because the court doubt- 
ed its authority, in this form of proceeding, 
and upon the facts stated in the petition, 
to go into an investigation of the general 
account between the contractors and the de- 
partment, which they must have done be- 
fore they could say what amount ghould 
be justly charged or chargeable to the 
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■memorialists against tlie amount of the so- 
licitor's award. 

Tlie order of the court for the mandamus 
jiisl recites the substance of the act of July 
2, 1836, and of the award of the solicitor of 
the treasury; the payment of ?122,101.46, 
.and the refusal of the postmaster-general to 
pay or credit the residue, being §39,472.47; 
the petition for the mandamus; the rule to 
show cause, and the postmaster-general's 
failure to show cause, &c.; and then directs 
tlie mandamus nisi to be issued, command' 
ing the postmaster-general to "credit such 
mail contractors with the full amount of 
money so awarded and decided' by the said 
■solicitor of the treasury to be due to said 
mail contractors, according to the true in- 
tent and meaning of the said award and de- 
cision, or that he show cause to the con- 
trary," &c. The mandamus nisi has the 
same recitals, and commands the postmaster- 
general fully to comply with, obey, and ex- 
ecute, on his part, the aforesaid act of con- 
gress of July 2, 1836, "by crediting the said 
mail contractors with the full and entire sum 
so awarded and decided as aforesaid to be 
•diie to them, by the said solicitor of the 
treasury, according to the true intent and 
meaning of said award and decision, so that 
^;omplaint be not again made to the said, cir- 
cuit court, and that you certify perfect 
•obedience to, and due execution or, this writ, 
to the said circuit court, on Saturday the 
10th of June, instant; or that you do, on that 
^lay," show cause to the contrary. The 
peremptory mandamus contains similar re- 
citals; and that the mandamus nisi had been 
issued ancT served, and that no good cause 
had been shown, &c., and commands the 
postmaster-general "that he do forthwith 
-and without delay, immediately upon the re- 
ceipt of the writ, credit said mail contractors, 
as he was before conamanded; and that he 
certify perfect obedience to, and full execu- 
tion of said writ to this court, on the second 
Monday of August next,'' &c. 

On the 12th of November, 1836, the solicit- 
or of the treasury notified the postmaster- 
general that he awarded, in part, the sum of 
^110,140, and on the 23d of November, ' 1836, 
that ho awarded the further sum of ?52,- 
597.09, from which he afterwards deducted 
$1,103.16 ' for an error, leaving the sum of 
.^51,433.93 to be added to the amount award- 
ed on the 12th of November; making an 
aggregate sum of $161,573.93. Of this sum 
the postmaster-general credited the con- 
tractors with the sum of $122,101.46, and re- 
fused to credit them with the residue of the 
award, being the sum of $39,472.47, whicb 
«um was. withheld by him from the 23d of 
November,* 1836, until the same was passed 
■to their credit by the auditor of the treasury 
for the post-offlce department on or about 
the 3d of April, 1838. Of the sum thus 
last a,warded by the solicitor of the treasury, 
the sum of $6,893.93 was for interest upon 
■certain items of current pay due to the con- 
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tractors quarterly, according to their con- 
tracts, and withheld by the postmaster-gen- 
eral, in order to reimburse "the department , 
for ^moneys supposed to have been improp- 
erly credited by the preceding postmaster- 
general for extra services, but which the 
solicitor of the treasury decided to have been 
correctly credited. 

. The aggregate of the sums upon which the 
Solicitor tlius allowed interest is $133,569.56. 
Of this sum the postmaster-general credited » 
the contractors with $122,101.46 immediately 
after the award, leaving unpaid only $11,- 
468.10 of the amount, which the solicitor de- 
cided should bear interest; and this is the 
only part of the detained balance of $39,- 
472.47, which, according to the principles of 
the award, should (if any should) bear in- 
terest from the 23d of November, 1836, till 
the 3d of April, 1838. Of the residue of that 
balance,' a part, namely, $6,893.93, consists 
of interest, and the residue of allowances 
for extra services, upon which the solicitor 
did not allow interest If, therefore, the 
terms of the mandamus, which commands 
the postmaster-general fully to comply with, 
obey, and execute, on his part, the act of 
congress of July 2, 1836, "by crediting the 
said mail contractors with the full and entire 
sum so awarded and decided, as aforesaid, 
to be due to, them, by the said solicitor of 
the treasury, according to the true intent 
and meaning of the said award and deci- 
sion," can be construed to mean that he 
should credit the contractors with the entire 
sum so awarded, and interest thereon, ac- 
cording to the true intent and meaning of the 
award, the sum of $11,468.10 would be the 
only sum which, according to that intent 
and meaning, would carry interest But I 
think the mandamus cannot be so construed. 
It contains no command to credit interest; 
and it gives no notice to the postmaster-gen- 
eral that interest would be required to be 
credited. The act of congress only requires 
him to credit "■whatever sum or sums of 
money, if any, the said solicitor shall decide 
to be due." It says nothing of interest. The 
mandamus commands him to do only what 
the statute requires him to do. We cannot 
consider him in contempt for not doing 
more. We have now no means of knowing 
the state of the general account of the con- 
tractors with the department. The solicitor 
had no authority to settle that account; he 
was only to decide what allowances should 
be made upon certain items claimed by the 
contractors. 

We do not know that advances may not 
have been made by the department to the 
contractors which would render it impropei' 
to allow them interest upon any of the al- 
lowances made b^ the solicitor, other than 
those upon which he has allowed inter- 
est; and that interest is stopped upon the 
sum" of $122,101.46, paid shortly after notice 
of the award, leaving, as before observed, 
the sum of $11,468.10 only to carry interest, 
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if the state of tlie general account of the 
contractors with the department will justi- 
fy it, of which, as before said, we have jiot 
the means of judging, even if we had au- 
thority so to do, in this form of proceeding, 
and in this stage of it. 

Upon the whole, I am clearly of opinion, 
that the postmaster-general has substantial- 
ly complied with the command of the pei:- 
emptory mandamus, and that he cannot be 
considered in contempt for not crediting in- 
terest upon the balance of the award, or up- 
on any part of it. And of that opinion was 
the whole court. 

[For subsequent proceedings, see Cases Nos 
13.479 and 13,480.] 



Case I^o. 15,519. 

UNITED STATES v. KENDKICK. 

[2 Mason, 69.] i 

Circuit Court, D. Massachusetts. May Term, 
1820. 

Perjury — Certificate under Fishert Bounty 
Laws. 
An indictment for perjury cannot he sustained 
on the seventh and ninth sections of the act of 
July 29, 1813, c. 34 [2 Story's Laws, 1350; 3 
Stat. 49, 0. 35], grantmg a bounty to vessels 
engaged in the fisheries, unless the certificate re- 
quired by the seventh section be sworn to by the 
same person, (whether owner of the vessel or his 
agent or representative,) who signs the certificate. 
If the owner signs the certificate and the agent 
swears to it, the case is not within the stat- 
ute. 

Indictment against the defendant [Edward 
Kendriek] for perjury, founded on the ninth 
section of the act of July 29, 1813. e. 34 [2 
Story's Laws, 1350; 3 Stat. 49, c. 35], grantmg 
a bounty to vessels engaged in the fisheries. 
The fifth and sixth sections of the act pro- 
vide for the allowance and payment of the 
bounty. The seventh section enacts that the 
owner or owners of every fishing vessel, &e. 
his or their agent or lawful representative 
shall, previous tc receiving the allowance 
made by the act, produce to the collector who 
is authorized to pay the same, the original 
agreement made with the fishermen employ- 
ed on board of the vessel, "and also a certif- 
icate to be by him or them subscribed, there- 
in mentioning the particular days on which 
such vessel sailed and returned on the several 
voyages or fares she may have made in the 
preceding fishing season, to the- truth of which 
he or they shall 3»vear or affirm before the 
collector aforesaid." The ninth section de- 
clares that any person who shall make any 
false declaration on oath or affirmation, re- 
quired by this act, being duly convicted, shall 
be deemed guilty of perjury, &e. The in- 
dictment alleged (and so the fact appeared at 
the trial,) that the certifie3.te was signed by 
Theophilus Crowell, the owner of the vessel, 
and that the oath was taken by the defendant 
as agent of the owner, 

1 [Reported by William P. Mason, Esq.] 



Mr. Prescott, for defendant, objected that 
under these circumstances the indictment was 
not within the contemplation of the statute. 

Mr. Blake, U. S. Dist Atty., argued e con- 
tra. 6 

STORY, Circuit Justice. It is the decided 
opinion of the couit that this indictment can- 
not be sustained upon the statute. The sev- 
enth section manifestly supposes and requires 
that the oath should be taken by the same 
person who signs the certificate, whether it 
be signed by the ov^-ner or his agent or rep- 
resentative. It surely cannot be supposed 
that one person is to be sworn to the truth 
of another person's certificate. Here the cer- 
tificate is signed by the ownei", and the oath 
is taken by the defendant, who is stated to 
be agent of the owner. The grossest frauds 
might be committed if this practice were al- 
lowed to prevail, for a stranger might swear 
to the facts from an innocent belief of their 
existence from the certificate of the owner, 
and the owner might fraudulently sign the 
certificate and escape the penally of the act. 
The objection is fatal. 
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Case No. 15,530. 

UNITED STATES ex rel. WARDER v. 
KENEDY. 

[4 Cranch, O. 0. 592.] i. 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

AcTiox ON Administhatiox Boxds — Return of 
2?ON Est or Nulla Bona. 

No creditor can maintain an action against the 
administrator of his debtor, upon his administra- 
tion bond, before a non est returned upon a 
capias ad respondendum against the administra- 
tor, or a fi. fa. returned nulla bona, or other ap- 
parent insolvency. The Maryland act of 1720, 
e. 24, § 2, is in force in the county of Washing- 
ton. 

Debt, on administration bond. Breach as- 
signed in not paying a debt due by the in- 
testate to Walter Warder, ascertained by 
arbitrators mutually chosen by the said Wal- 
ter Warden and the defendant [P. X. Ken- 
edy], as administrator [of W. L. Kenedy]; 
and in not making an inventory of the estate 
of his intestate; and in not rendering any 
account thereof, as required by law. 

By the Maryland law of 1720, c. 24, § 2. it 
is enacted, "that it shall not be lawful for 
any creditor to prosecute any administration 
or testamentary bond, for any debt or dam- 
age due from or recovered against any de- 
ceased person's effects, before a non est in- 
ventus on a capias ad respondendum be re- 
turned against the executor or administra- 

1 [Reported by Hon. William Oraneh, XJhief 
J udgfe.l 
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tor; or a fieri facias returned nulla bona by 
the sheriff; or such other apparent insol- 
vency or insufficiency of the person or ef- 
fects of such executor," &e., "as shall, in the 
judgment of the provincial court, render such 
creditor remediless by any other means than 
suing the bond, on penalty of being con- 
demned in full costs;, and the defendants 
may give this act," &e., "in evidence -without 
special pleading." ' 

Upon a general demurrer, to the declara- 
tion it -was objected, by Mr. Hedin, for de- 
fendant, that there was no averment in the 
declaration that a non est inventus had been 
returned against the defendant, who was a 
resident of this county; nor a fieri facias 
returned nulla bona; or any other apparent 
insolvency or insuflBiciency of the defendant, 
as required by the Maryland statute of Oc- 
tober, 1720, c. 24, § 2. 

W. L. Brent, contra; That the act of 1720, 
c. 24, was repealed by the act of 1798, c. 101, 
§ 2, the former being inconsistent with the 
provisions of the latter act, contained in sub- 
chapter 5, § 5; Id. subc. 6, § 13; Id. subc. 8, 
§g 9, 14; Id. subc. 10, §§ 4, 9; and Id. subc. 12, 
§5. 

Mr. Eedin, in reply, contended that there 
was no inconsistency in the provisions of the 
two acts. 

THE COURT, being of that opinion, and 
that the act of 1720 still remained in force, 
rendered judgment upon the demurrer for 
the defendant (nem. con.). 



Case Wo. 15,5S1. 

UNITED STATES v. KENNAN. 

a Pet C. O. 168.] 1 

Circuit Court, D. Pennsylvania. Oct Term, 
1815. 

Replevin — When Maintainable — Contract — 
Joinder op Parties. 

1. Parlier agreed in writing, to furnish certain 
goods to the commissary general of the United 
States, manufactured and about to be. made, 
for the purpose of paying a debt due by 'him to 
the commissary general, and to Robert Earp. 
The action of replevin, cannot be maintained by 
the United States, for the goods manufactured 
by P. as by the contract, no interest appears to 
have vested in the United States, and if it had 
vested, R. E. is equally interested in the goods, 
and ought to have been joined in the suit. 

[Cited in brief in Com v. City of Pittsburg, 
34 Pa. St. 50S.] 

2. A. agrees to pay a sum of money, or do a 
certain act, for the use of B. and O. A suit for 
this contract cannot be supported in the name of 
either of the parties only, but in the name of B. 
and C jointly. 

Replevin for one hundred and sixteen 
pieces of kerseys. The title of the United 
States, was founded on an agreement, bear- 
ing date the 15th February, 1815, substan- 
tially as follows: "Thomas Parker agrees 
to furnish the commissary general of the 
United States, with, a sufficient quantity of 

1 [Reported by Richard Peters, Jr., Esq.] 



gray and white kerseys, part of which are 
now finished, and the materials for the re- 
mainder are now on hand; to pay the debt 
due the commissary, and the notes held by 
Robert Earp, altogether amounting to 7,000 
dollars and upwards; and my stock in 
trade, on hand, is hereby appropriated and 
set apart for the payment of these engage- 
ments." These kerseys, being in the pos- 
session of Kennan, are claimed by Redman, 
under a subsequent assignment made by 
Parker. On the same day, a notice, signed 
by Robert Earp, was sent to Kennan, in the 
following words: "You are required not to 
deliver any part of the stock of Parker in 
your possession, except in compliance with 
the assignment made this day, for my use, 
by Parker; a copy of which is herewith de- 
livered." 

J. R. IngersoIL and Mr Hopkinson, for de- 
fendant contended that the United States 
had failed to prove property in these goods; 
and if they had proved it,. stiU they could 
not maintain this suit, without joining Rob- 
ert Earp, he being a tenant in common in 
the same, under the agreement. 

Mr. Chauncey, for the United States. 

WASHINGTON, Circuit Justice. This 
cause turns upon a question of property. 
The foimdation upon which the claim of the 
United States is rested, is the agreement of 
the 2oth of February, 1815, between Thomas 
Parker and the commissary general, whose 
name even is not mentioned in it. There is 
nothing relied upon, but conjecture, to con- 
nect the United States, in any manner, witli 
this transaction. It is not stated in the 
agreement, that the commissary general con- 
tracted as an agent of the United States, or 
on his own private account; which he might 
,well do, and his title be used as a mere de- 
scription of the person. It is not stated, 
that the consideration passed from the Unit- 
ed States, or was intended for their use. 
The only interest which distinctly appears 
in the agreement^ different from that of the 
commissary general is that of Robert Earp; 
who it would seem, together with the com- 
missary general, was a creditor of Parker. 
The assignment^ however, is made to the 
commissary general, in whose name the suit 
might have been brought. But if it ap- 
peared that this contract was made for the 
benefit of the United States; it appears also, 
that it was made for that of Robert Earp; 
and (*nsequently, the suit could, upon no 
principle, be maintained, for the whole of 
the property in the name of the United 
States. If an agreement be made with A., 
to pay money, or to do any act for the use 
of B. and C, the suit may be maintained in 
the name of A., but certainly not in the 
name of C. or B., singly. So far as there is 
any evidence given in this cause, of property 
in the goods in question, it proves it to be 
exclusively in Earp. The name of the com- 
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missary general is not stated, nor does it 
appear tliat he Imew of, or had any agency 
in making this contract. It was written by 
Earp; he alone appears in the transaction, 
from beginning to end; and the notice of 
the 2oth of February to the defendant, is 
signed by him; in which he distinctly claims 
the goods mentioned in the assignment, as 
his own property. 

Upon the whole, the court has no hesita- 
tion in directing a verdict to be found for 
the defendant. 

Verdict for defendant. 



Case No. 15,52S, 

UNITED STATES v. KENNEALLY. 

[5 Biss. 122.] 1 

District Court, N. D. Illinois. April, 1870. 

countekfeit united states notes — witnesses 

Summoned by Usited States for Accused 

— Process — Bad Character, 

1. On an indlctinent for having in his posses- 
sion, with intent to utter, counterfeit United 
States treasury notes, the accused may show 
that he received them accidentally or in ordi- 
nary course of business. 

2. Good character may he shown as evidence 
of his intention; and absence of such evidence 
is a strong circumstance to show that he has no 
such evidence to produce. 

3. It is the duty of the court, on application 
of the prisoner, showing that he is unable to 
send for his witnesses, to summon them at the 
expense of the government. 

4. The prosecution cannot give evidence as 
to the character of the accused unless he opens 
the door by introducing evidence of character 
himself. 

5. The fact that the accused, when arrested, 
made no explanation of the manner in which he 
got the counterfeit money, nor any assertion of 
innocence, is a circumstance which may be con- 
sidered by the jury against him. 

Indictment [against James Kenneally] for 
haying in his possession, and with intent to 
utter and pass, certain coimterfeit notes of 
the United States government. 

J. O. Glover, U. S. Dist. Atty., for the Gov- 
ernment. 

BLODGETT, District Judge (chargmg ju- 
ry). The evidence in the case, on the part 
of the prosecution, is very short. It is sim- 
ply to the point that the prisoner was ar- 
rested by the sheriff of Peoria county; that 
when called upon to deliver over any coun- 
terfeit money which he had in his posses- 
sion, he took from his pocket the roll of bills 
exhibited before you, and identified as coun- 
terfeit. 

When a man is arrested with counterfeit 
money in his -possession, kno wingit to be corm- 
terfeit, he cannot establish his innocence by 
vague h^rpotheses or theories, or speculative 
statements in relation to his intentions and 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the manner in which he came by it. But he 
may relieve the charge thus placed upon him 
by proof of former character, showing that he 
would not be likely to be engaged in that 
class of business, or that he obtained the 
money in due course of business, suppos- 
ing it. to be genuine. Every man in the 
community, in business, is liable to receive 
counterfeit money. We infer that every 
honest man is able to show such facts in 
regard to his character and conduct as are 
sufficient to rebut any evidence of guilty in- 
tention. The absence of evidence of that 
character is to be taken as at least a strong 
circumstance to show that the person accus-' 
ed has no such evidence to produce. 

It is the duty of the court, on the appli- 
cation of a prisoner, to send for witnesses, 
wherever they may be had, within the juris- 
diction of the court, and at the expense of 
the United States government, if the pris- 
oner proves that he is poor, and unable to 
bear the expense himself. 

'She prosecution, in cases like this, are not 
allowed to give evidence of the general bad 
character of the accused imless he opens the 
door first by introducing evidence of charac- 
ter himself. It is not competent for the 
prosecution to show, as a make-weight in the 
case,— as a part of the evidence for the prose- 
cution in making out a prima facie case,— 
that the accused is a person of bad charac- 
ter. The law, in its leniency, presumes ev- 
ery man to have a good character until the 
contrary is shown, but for the purpose of re- 
butting any presumption of guilty intention 
raised by circumstances not clearly explain- 
ed otherwise, the law allows every person 
acctised of crime to introduce evidence of 
character, which should, and always does, 
go far for the purpose of rebutting the pre- 
sumption of criminal intent. 

There are two counts in this indictment: 
the one, having them with intent to pass; 
the other, with intent to sell; and it is for 
you, with the testimony before you, to say 
What is the fact in the case. The testimony 
is in a very compact form. With reference 
to the defense set up, that this man Connor 
persuaded the defendant to accept these 
notes at the time, there has been a great 
deal said by counsel. You are all aware that 
that there has been no testimony offered 
bearing on that assertion. The man was a 
competent witness to have been brought here 
on the part of the defendant The court 
would have allowed a rigid and thorough 
examination if there was any circumstance 
going to show there was anything to justify 
a suspicion of that kind. 

When arrested, the prisoner made no pre- 
text to the officers of having obtained the 
money in the manner in which his counsel 
and he himself now allege. Honest men, 
arrested on a criminal chai-ge, generally, at 
the first blush, state the truth in reference 
to the manner in which they are entrapped— 
if theyare entrapped— into the circumstances 
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wliich malce against them. This matter has 
"been commented on by counsel, and I merely 
■call your attention to it. 

It you are satisfied from the proof that 
the prisoner is guilty, say so. If not guilty, 
say so. It is no part of your province to fix 
the punishment. That is to be fixed by the 
■court 

Verdict, guilty. 

For authorities upon the rule stated as to 
admitting evidence of the character of the ac- 
cused, see 3 Greenl. Ev. § 25, and note 4. Con- 
sult U. S. v. Durling LCase No. 15,010]. 



Case KTo. 15,523. 

UNITE3D STATES v. KENNEDY. 

[1 Cranch, 0. O. 312.] a 

Circuit Court, District of Columbia. June 
Term, 1808. 

FOKESTALLISG MARKET— iNDICTJf EST. 

An indictment will not lie for forestalling the 
Georgetown mai'ket contrary to the by-law. 

Indictment [against M. Kennedy] for fore- 
stalling Georgetown market contrary to by- 
law of Georgetown. 

Verdict, guilly. 

By the by-law, the penalty is ten dollars 
and to "be recoverable as in cases of small 
debts by warrant, one half to the clerk of 
the market; the other to the use of the cor- 
poration." 

Judgment arrested. 

FITZHUGH, Circuit Judge, absent 



Case nSTo. 15,524. 

UNITED STATES v. KENNEDY et al.. 

[3 McLean, 175.] 2 

Circuit Court, D. Illinois, June Term, 1843. 

CoMPETENOr OF Witness — Religious Beuef — 
CKEDiBiLiTy—TiiESPASS— Pleading 3iNn Pkoop. 

1. A witness to be competent must believe in 
God, and in rewards and punishments. 

2. If these are inflicted in this life, according 
to his faith, he is competent. 

3. But in such case he may be less under that 
high mora! influence, which is supposed to result 
from a belief in a state of rewards and punish- 
ments in the life to come. This may go to his 
credibility. 

4. In trespass, where a day is laid in the dec- 
laration, and from such day to the commence- 
ment of the action, divers trespasses were com- 
mitted, one trespass, but not divers, may be 
proved prior to the day named. But divers 
may be proved within the time laid. 

At law. 

Mr. Butterfiejd, for the United States. 
Mr. Arnold, for defendants. 

OPINION OF THE COURT. This action 
is brought against the defendants [Kennedy 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 



and Clyburn] for trespass upon the public 
lands. The jury being impanneUed, "WiUiam 
H. Adams was called as a witness; and be- 
ing asked whether he believes in the exist- 
ence of a God, and in a future state of re- 
wards and punishment, answered that he be- 
lieved in a God, and that all offences were 
punished in this life, and not in the next. 
The witness having answered the question, 
without objection, it will be received. But, 
it may be proper to remark, that the mod- 
ern .practice is, not to interrogate the wit- 
ness as to his religious belief. Formerly, the 
witness was examined on this point, either 
before or after he was sworn. But it is 
now proved by witnesses, who may have 
learned the views of the witness on this sub- 
ject from his own declarations. And this 
seems to be more reasonable and more con- 
formable to the spirit of our institutions. 

However highly the witness may appreci- 
ate character, and however strongly he may 
detest the crime of perjury, from the infamy 
attached to it, still the law requires a higher 
obligation to opei-ate upon the conscience of 
the witness. He must believe in a Super- 
intending Providence, who punishes crime. 
This presupposes a belief in a future state. 
The authorities are divided on the point 
whether, if the rewards and punishments, 
according to the belief of the witness, are to 
be inflicted in this life, he is competent. 
Com. V. Bacheler, 4 Am. Jnr. 81. In Huns- 
com V. Hunscom, 15 Mass. 184, the comrt held 
that mere disbelief in a future existence 
went only to the credibility. Contra, At- 
wood V. Welton, 7 Conn, 66. In the cage of 
Omichund v. Barker, "WiUes, 545, 1 Atk. 21, 
where the subject was largely discussed, it 
was held, that the belief of a God, and that 
he will reward and pimish us according to 
our deserts, is essential; but whether the 
rewards and punishments are limited to this 
life, or the next, is not material. At least 
this view is sustained by the weight of au- 
thority. The individual who believes that a 
bad act will be punished in this life, and a 
good one rewarded, by God, cannot be said 
to act free from that moral influence of 
hope and fear which the law contemplates 
as the best security against punishment. 
This influence will operate more strongly, 
when referred to the future than the pres- 
ent life. And it would seem, as stated in 
some of the authorities, that a. disbelief in a 
state of future rewards and punishments 
should go to the credibility of the witness, 
and npt to his competency. 1 Greenl. Ev. §§ 
368-370! 

The witness was sworn, and also D. Kin- 
sey, who proved 1±at the defendants, at 
different times, and for a series of years," 
were in the practice of cutting timber on the 
public land, and using it for their own pur- 
poses. 

It was made to appear that the pre-emp- 
tion law of 1838 embraced the case of the 
defendant Clyburn, but he took no step dur- 
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ing the eohtinuance of the law to perfect his 
title. He is, therefore, liable to an action of 
trespass after the expiration of the pre-emp- 
tion law. trhe declaration laid the trespass 
from 1st of October to the time of bringing 
the action. And THE COURT held, that a 
single trespass might be proved anterior to 
the time laid, but not divers. That divers 
trespasses might be- proved within the time 
laid. 

The Jury found for plaintiffs, «&c Judg- 
ment. 



Case "No. 15,525. 

UNITED STATES v. KENNEDY. 

[4 Wash. O. O. 91.] i 

Circuit Court, D. Pennsylvania. April Term, 

1821. 

Slave Tjiade— Indictment op Master. 

1. Indictment against the master of a vessel 
for serving on board a vessel employed in trans- 
porting a slave from the island of St. Thomas to 
Cuba, contrary to the act of congress of the 
10th of May, 1800 [2 Stat. 70]. 

2. The object and intention of the law is to 
prevent the transportation of slaves from one 
foreign country to another for the purpose of 
traffic; and the jury must decide if that was the 
preseni: case. 

3. The master serves on board of his vessel, 
and is therefore, if guilty, properly charged by 
the indictment. 

Indictment for. serving on board' a vessel 
employed in transporting a slave from the 
island of St. Thomas, to the island of Cuba; 
contrary to the act of the 10th of May, 1800. 
See 3 [Bior. & D. Laws] 382, § 2 [2 Stat. 70]. 
This section declares that "it shall be unlaw- 
ful for any citizen of the United States, or 
other person residing therein, to serve on 
board any vessel of the United States employ- 
ed or made use of in the transportation or 
carrying of slaves from one foreign country 
or place to another, and any ^uch citizen or 
other person, voluntarily serving sls afore- 
said, shall be liable to be indicted therefor; 
and, on conviction thereof, shall be liable to 
a fine not exceeding two thousand dollars, 
and be imprisoned not exceeding two years." 

The evidence of the only witness much re- 
lied upon in support of the prosecution was, 
that the defendant toot on board, at St. Thom- 
as, a negro boy, which he stated to the wit- 
ness he had received from the lady with 
whom he boarded, to carry to Cuba to her 
brother, for the passage of whom fifteen dol- 
lars had been paid him. That after their ar- 
rival at St. Jago, the defendant told the wit- 
ness he had been compelled to sell the negro 
boy to a Mr. Clark, for three hundred dol- 
lars. Some evidence was given that the 
landlady at St. Thomas was spoken of as 

1 [Originally published from the MSS. of Hon. 
Bushrod Washmgton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



his mistress, and that it was said, at St. 
Jago, that the boy had been taken into the 
country to Mr. Clark, his master. Some op- 
posing testimony was given on the part of the 
defendant, and the credit and general char- 
acter of the witness relied upon to support 
the prosecution, was strongly attacked. 

WASHINGTON, Circuit Justice (charging 
jury). The opinion of the court as to the 
tme construction of the act of congress on 
which this prosecution is founded is, that it 
is confined to the transportation of slaves 
from one foreign country to another, for the 
purpose of traffic. It must be admitted, that 
the expressions of the second section of the 
law are sufficiently broad to comprehend the 
case of a mere transportation; although there 
is no evidence that a traffic in slaves was con- 
templated. But when we take into view the 
obvious policy of the various laws on this 
subject, the title of this law and the partic- 
ular phraseology of the third section, which 
differs from the second only in the circum- 
stance that the one relates to a sM-vice on 
board of a vessel of the United States, and 
the other to a seivice on board of a foreign 
vessel so employed; we are satisfied, that 
the legislature did not intend to go farther 
than to prohibit our citizens from engaging 
in a traffic in slaves, between one .foreign 
country and another. This point was de- 
cided in this court in the case of The Tryphe- 
nia. [Case No. 14,209.] 

It is objected by the counsel for the de- 
fendant that the second section speaks of 
slaves in the plural number, and that the 
offence charged in this indictment being for 
the transportation of a single slave, the case 
is'npt within the act of eougress; and 1 BL 
Comm, 88, was relied upon. As this objec- 
tion, if a valid one, appears upon the indict- 
ment, it will be unnecessary for the court to 
notice it irf this stage of the trial. Should 
the defendant be convicted, his counsel can 
move that point in arrest of judgment. 

It is next contended in behalf of the de- 
fendant, that as he commanded' the vessel, 
he cannot be said to have served on board of 
her. We think there is no foundation for 
this objection. The master is the servant of 
the owner, and may, under this act of con- 
gress at least, be said to serve on board of 
his vessel; if he is not included under these 
general expressions, there is no other part 
of the act which embraces his case. 

If then the jury should be satisfied that 
this negro boy was a slave at St. Thomas, 
and was carried to the island of Cuba for 
the purposes of sale, or that he was in fact 
sold by the defendant; then it is the opinion 
of the court that you should find him guilty; 
but not otherwise As to the credit to be 
given to the witness examined in support of 
the prosecution, you must judge. 

Verdict, not guilty. 
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Case K"o- 15,536. 

UNITED STATES t. KENTON. 

[2 Bond, 97.] 1 

Circnit Court, S. D. Ohio. Feb. Term, 1867. 

Internal REVEsaB Laws — Istekpketation — 
" - "Cattle Bkokeu" — Licenses — Faumeu 
pokchasing and selling stock. 

1. In a suit by the United States to recover 
a fine for pursuing the Irasiness of a cattle bro- 
ker, without having procured a license, it must 
.•ippear that the person sued dealt in cattle or 
liogs as his principal business. 

2. Occasionally buying and selling such stock, 
in connection with his main pursuit as a farmer, 
does not bring him within the operation of the 
statute requiring a person following the business 
of a cattle broker to obtain a license. 

3. The term "business," as used in the statute, 
must be limited in its meaning to the main or 
principal occupation of an individual, and* can 
not extend to selling or' buying as merely inci- 
dental to another pursuit. 

4. A farmer purchasing stock to consume the 
products of his farm, though with the intention 
of selling it, is not a cattle broker within the 
statute. 

5. Revenue laws should be rigidly enforced, 
but not strained to embrace acts not fairly with- 
in their scope. 

E. M. Cor wine, U. S. Dist. Atty.- 
E, 0. Fulton, for defendant. 

LEAVITT, District Judge (charging jury). 
The United Stated prosecute this suit to re- 
cover of the defendant [Simon P. Kenton] the 
pecuniary fine imposed by the internal rev- 
enue laws, upon the allegation that he has 
pursued the business of a cattle broker with- 
out having procured a license for that pur- 
pose. There seems to be no controversy as 
to the facts, and I shall not therefore detain 
the jury by reciting them. They are doubt- 
less fresh in the recollection of the jury. 

The only question in the case is, whether 
upon the evidence before the jury the defend- 
ant is a cattle broker, within the scope and 
words of the statute, and liable to the fine 
claimed by the United States for pursuing 
that occupation without a license for that 
purpose. This is the first and only case be- 
fore this court, in which the construction of 
the statute relating to this subject has been 
under consideration. Nor have any deci- 
sions of other courts been referred, to as au- 
thorities for the guidance of this court I 
shall state, in a fe,w words, the views I en- 
tertain upon this question. The statute on 
■which this proceeding is based, provides that 
any person whose business it is to buy or 
sell or deal in cattle shall be deemed a cat- 
tle broker, and shall procure a license therefor 
from the proper collector of the revenue, and 
failing to do so, shall be liable to the fine 
prescribed by the statute. 

The question under consideration turns 
mainly on the force and effect to be given to 
the word "business," as used in the statute. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



The district attorney claims that the proof 
shows the defendant was a dealer in cattle, 
and comes within the statute as a cattle 
broker, or one pursuing the business of deal- 
ing in cattle. The counsel for the defend- 
ant strenuously oppose this view, claiming 
that although the defendant dealt to some 
extent in cattle, it was not his business with- 
in the meaning of the law. 

The evidence is clear that the defendant, 
being a farmer, did occasionally buy and sell 
cattle and hogs. But to bring him within 
the spirit and scope of the statute, and jus- 
tify the jury in returning a verdict against 
him for the fine claimed, they must be sat- 
isfied that dealing in ^tock was his main pur- 
suit or occupation, and that he was in the 
true sense of the word a cattle broker. A 
single transaction, or even a series of trans- 
actions, incidental to his principal occupation 
as a farmer, would not bring him within the 
scope of the law on which the claim of the 
United States is based. It certainly was not 
the intent of the law. that every act of deal- 
ing in cattle or hogs should require a license. 
There is a class of men in the community, 
who for profit or gain devote themselves to 
dealing in stock, and who pursue it as the 
main business of their lives, and rely on it 
for their livelihood. They are a professional 
class, whose business or occupation is well 
known to the. public, and they are the per- 
sons required by the statute to procure and 
pay for a license to pursue their occupation. 
As a class their calling is as distinct and 
well known as that of, a banker or broker, 
whose business, as announced to the public, 
is the loaning of money and the purchase of 
securities or stocks for the purpose of profit- 
But it can not be claimed that an individual 
who, occasionally, as he may have opportu- 
nity, loans money, or purchases and sells 
stocks, thereby becomes a banker or a broker, 
aad is under the necessity of obtaining a li- 
cense from the government. 

If, therefore, the jury find from the evi- 
dence that the defendant dealt in cattle or 
hogs, as incidental to his main occupation 
as a farmer, or with the purpose of feeding- 
the stock purchased with the products of his 
farm, in preference to sending the products 
to market, he can not be regarded as one fol- 
lowing the business of a cattle broker within 
the meaning of the statute. 

The case is submitted to the jury with the 
single additional remark, that although all 
laws for raising revenue to meet the de- 
mands of the government, being necessarily 
stringent and somewhat severe in their re- 
quirements, should have a fair and reason- 
able construction, and while it is the plain 
duty of courts and juries to enforce the law 
in aU proper cases, to the end that the gov- 
ernment may secure its legal claims, and all 
frauds be brought to light and punished, they 
should avoid such action as may excite un- 
necessary public prejudice and hostility to 
the entire revenue system. And in this con- 
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nection, I may remark that it is not expe- 
dient to give too mucli encouragement to in- 
formers, who for the mere greed of gain, 
and not from any just or patriotic motive, as- 
sume that position. 



Case No. 15,5S7. 

UNITED STATES v. KERSHNER et al. 

[1 Bond, 432.] i 

Circuit Court, S. D. Ohio. Feb. Term, 1861. 

Postmasters* Accounts — Application of Balan- 
ces— Official BoXDS — Liability op Sure- 
ties — Limitation of Actions. 

1. Where a postmaster in a quarterly return 
shows a balance in his hands, the postmaster- 
general may apply the balance reported in a sub- 
sequent return to the extinguishment of the 
previous balance 

2. And where, in an account current continued 
for years, the postmaster-general thus makes the 
-applicaition of balances reported by a postmaster, 
any deficiency on final settlement due from the 
postmaster will be chargeable to and appear in 
the last quarterly account of the postmaster; 
and unless two years have elapsed from the re- 
turn of the last quarterly account to the time 
of bringing suit on the postmaster's bond, the 
sureties in the bond are not protected from lia- 
bility by the provision of the act of congress re- 
quiring suit to be brought within two years, or 
in case of neglect so to sue, the sureties not to 
be liable. 

At law. 

Stanley Matthews, U. S. Dist. Atty. 
King & Thompson, for defendants. 

LEAVITT, District' Judge. This is an ac- 
tion of dehi brought by the United States 
against Isaac Kershner, as the principal, and 
William Mills and Elihu Thorn, as sureties, 
in the official bond of said Kershner, as the 
late postmaster at YeUow Spring, in this 
•state. The breach assigned is the non-pay- 
ment by Kershner of the sum of $499.35, 
■which, it is averred, he owes the United 
States for moneys officially received by him. 
Kershner does not appear or make any de- 
fense to the action; but his sureties, Slills 
and Thorn, have pleaded, first, the general is- 
«ue; and secondly, a special plea, in which it 
Is averred that Kershner, as postmaster, "was 
at all times for more than two years next be- 
fore the commencement of this action, in de- 
lault in not accounting for and paying over 
to the plaintiff the moneys found due and 
owing from him as such postmaster, agent, 
■and depository of the post-office department." 
The plaintiff takes issue on the last-named 
plea, by a replication denying that the default 
of Kershner, as postmaster, occurred two 
years before the institution of this suit. 

The only evidence in the case is a duly cer- 
tified transcript from the books of the aud- 
itor of the post-cffice department, showing the 
state of the postmaster's account, and exhibit- 
ing a balance of §499.35 due from him on 

1 [Reported by Lewis H. Bond, Esq., and here 
aepEinted by permission.] 



March 31, 1859, at which date the account 
closed and the balance 'was struck. The first 
item of charge against Kershner in this ac- 
count is for a balance due for the quarter 
ending June 30, 1853; and from that date he 
is regularly charged with the quarterly bal 
ances accruing against him until December 
31, 1858. which is the last date in the debit 
side of the account. The account is can*ied 
on continuously from the date of the first en 
try to the close of the account, when the bal- 
ance was finally ascertained. The credit side 
of the account is made up of various sums 
paid by the postmaster between September 
22, 1855, and March 31, 1859. On the part of 
the sureties, it is insisted that the account 
current shows that Kershner was in default 
for a part of the quarterly balances charged 
against him as postmaster for two years or 
more prior to the commencement of the suit; 
and that by the neglect of the postmaster- 
general to bring suit for such balances within 
two years after they accrued, the sureties are 
released from their liabiHty. They rely on 
sections 31 and 3 of the act of congress of 
IVIarch 3, 1825 [4 Stat. 102], "to reduce into 
one the several acts establishing and regulat- 
ing the post-office department." Section 31 
makes it the duty of a postmaster to render 
his accounts, and pay over to the postmaster- 
general the balance by him due, "at the end 
of every three months," and failing to do so 
the postmaster-general is required to bring 
suit against him. And section 3 of said act, 
after making it the duty of the postmaster- 
general to take bond, with approved security, 
from the postmaster, contains the following 
proviso: "That if the default shall be made 
by the postmaster aforesaid at any time, and 
the postmaster-general shall fail to institute 
suit against such postmaster and said sure- 
ties for two years from and after such default 
shall be made, then and in that ease the said 
sureties shall not be held liable to the United 
States, nor shall suit be instituted against 
them." 

The only question in this case arises on the 
construction to be given to the proviso just 
quoted. And this involves the inquiry, at 
what period is the postmaster to be regarded 
as in default. The present suit was instituted 
on January 3, 1860; and it is insisted by the 
district attorney, that as the account current 
between the United States and the postmaster 
exhibits an unbroken series of charges 
against, and credits to, the postmaster from 
the date of the first item to the close of the 
account when the final balance was struck, 
each payment made by the postmaster in the 
order of time in which It was made, is to be 
applied to the extinguishment of the preced- 
ing quarterly balance against him, and the 
residue, if any, to be credited to the account 
of receipts for the quarter within which the 
payment was made. Upon this principle, it 
will be readily seen that where a payment is 
made, sufficient in amount to satisfy a prior 
quarterly balance against the postmaster, the 
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default 'will be estinguislied, and by tbe oper- 
ation of this principle tbe defaults ■will all be 
thrown on the last quarter of the account 
And hence it will. result, that unless the de- 
fault appearing in the last quarter of the ac- 
count is of two years' standing, the sureties 
can not claim the protection of the statute. 

On the other hand, it is contended that the 
legal liability of the postmaster for any quar- 
terly balance against him accrued at the ex- 
piration of the quarter; and, that if during 
the period included in the account current, 
two years or more elapsed between the re- 
ported quarterly balance and the date of the 
next payment, the statute applies, and the 
sureties are exonerated. An inspection of this 
account shows clearly on what principle it was 
kept by the post-oflace department. It exhib- 
its continuous items of charge and credit dur- 
ing the whole official term of the postmaster, 
the balance showing the whole amount of the 
deficit when he ceased to hold the office. And 
in accordance with the construction given to 
the statute by the post-office department and 
its established usage in keeping its accounts 
with postmasters, sureties have not been re- 
garded as exonerated fi-om liability, unless 
two years or "more had elapsed after the as- 
certainment of such balance "before it was 
claimed by suit" The mode of keeping the 
accounts of postmasters and the principle on 
which the liability of sureties is to be tested, 
now insisted on as required by a just con- 
struction of the statute, would not only re- 
sult in great practical inconvenience, but in 
the loss of large sums due the government for 
which sureties are liable in good faith and ac- 
cording to their legal obligations. 

But, clearly, the statute does not require 
a construction which will lead to these re- 
sults. In no proper sense of the term does 
it appear, from the account now before the 
court, that the postmaster was in default 
for two years prior to the commencement 
of this suit. It is true an inspection of 
the account shows, that as to the first item 
of charge, being a balance of $10.91 for the 
quarter ending Jtme 30, 1853, it was not 
liquidated until September 22, 1855, being 
a period of more than two years; but it was 
fully discharged on that day, together with 
all the quarterly intermediate receipts char- 
ged to the postmaster. This default being 
thus e.vtinguished, the sureties can claim no 
protection from liability on that- account 
For the eight quarters succeeding Septem- 
ber 22. 1855, the quarterly deficits were 
small, and were fully extinguished by the 
credits to the postmaster during the years 
1857 and 1858. It appears, however, that 
after applying the quarterly receipts with 
which the postmaster was charged for the 
year 1858, and a part of the year 1859, and 
extinguishing all the previous deficits, there 
was a Jttalance against the postmaster on 
March 31, 1859, of four hundred and ninety- 
nine dollars, and thirty-five cents, which is 
claimed in this action. But, as this suit 
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was commenced on January 1, 1860, it is ap- 
parent that two years had not elapsed after 
the occurrence of the default before suit 
brought; and, as a consequence, the statute 
which is relied upon by the sureties of the 
postmaster, as their defense in this action, 
does not apply. 

The case of Jones v. U. S., decided by the 
supreme court of the United States in 1849 
—7 How- [48 U. S.] 681— is decisive of the 
question now before this court. That was a 
suit against a surety in the official bond of 
a postmaster, who set up in a special plea, 
as his defense, that sundry defaults were 
made by the postmaster in failing to pay 
over money received by him while in office, 
which were permitted to remain unclaimed 
by suit for more than two years. On the 
trial of the case in the circuit court for the 
Eastern district of Virginia, the district at- 
torney requested the court to instruct the 
jury in reference to the account between 
the United States and the postmaster, "that 
subsequently to any default at the end of a 
quarter, without any direction by him (the 
postmaster), or by the postmaster-general, 
as to the application of any payments by the 
postmaster, they should be applied in the 
first instance to extinguish each successive 
default in the order in which it fell due; 
and, if by such application of said payments, 
the jmy shall believe from the evidence that 
all the defaults which occurred two years 
before the institution of the suit were ex- 
tinguished within two years after the same 
were respectively committed, that the act 
of congress, which limits -the institution of 
suits against the sureties of a postmaster 
to two years, aftei the default of the prin- 
cipal, has no application to this case, and 
can not in any degree affect the plaintiff's- 
right to recover in this action." This in- 
struction was given by the court below, and 
affirmed by the supreme court as correct. 
In behalf of the sureties, instructions were 
asked in the court below, to the effect that 
payments made by the postmaster should be 
applied to satisfy charges against him for 
receipts during the quarter within which the 
payments were made; and that, if there- 
were balances due for previous quarters, 
payments afterward made could not be ap- 
plied to their extinguishment; and that if 
such balances were permitted to remain two- 
years without being sued for, the sureties 
were discharged from aU liability. These 
instructions, in the judgment of the supreme 
court, were properly refused by the court 
below. 

It will thus be seen, that the case of Jones 
V. U. S. [supra], involved the precise ques- 
tion presented in this case. In, that, as in. 
this case, there was a continuous account 
between the post-office department and the- 
postmaster, commencing with the first quar- 
ter of his official term and ending with his 
removal from office, showing the debits and 
credits in the order of time in whicli thej. 
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■occurred, and exhibiting tlae final balance 
against tlie postmaster, for wliicli suit was 
brought against him and his sureties within 
the period of two years In that case the 
court, after reviewing the numerous au- 
thorities on the subject of the appropria- 
tion of payments made by a debtor, dis- 
tinctly affirm the decision in the case of 
Kirkpatrick v. U, S., 9 Wheat [22 TJ. SJ 
724, in which Judge Story affirms the law 
to be, "that the debtor has a right, if Jie 
pleases, to make the appropriation of pay- 
ments; if he omits it, the creditor may 
make it; if both omit it, the law will apply 
the payments according to its own notions 
of justice. It is certainly too- late for either 
party to claim a right to make an applica-, 
tion after the controversy has arisen, and a 
fortioifi at the time of the trial." And in 
the same case, the same learned judge fur- 
ther says, that "in long nmning accounts, 
where debits and credits are perpetually oc- 
curring and no balances otherwise adjusted 
than for the purpose of making rests, we 
are of opinion that payments ought to be 
a.pplied to extinguish the debts according to 
the priority of time," 

In the case before this court, there is no 
pretense that the postmaster in making pay- 
ments gave any directions as to their appli- 
cation, and he must therefore be presumed 
to have concurred in the application made 
by the post-office department. And the pay- 
ments were applied in strict conformity 
with the law as held by the supreme court. 
Now, it is apparent, that if section 3 of the 
act of 1825, before cited. Is to receive the 
construction contended for by the counsel 
for the sureties in this case, it would not 
only interfere essentially with the prompt 
and efficient action of the post-office depart- 
ment, but would result greatly to the injury 
and annoyance not only of the principal in 
the official bond of the postmaster but also 
of the sureties. It would require the au- 
ditor of the department to state a formal 
balance against the postmaster at the end 
of each quarter, which could not be extin- 
guished by payments subsequently made in 
the absence of special instructions so to ap- 
ply them; and if no such instructions were 
given, and any of these quarterly balances 
remained unliquidated without suit, the ef- 
fect would be to exonerate the sureties from 
liability for any part of the defalcation of 
the postmaster. Remarking upon such a 
construction of the statute, the supreme 
court say, in the ease of Jones v. TJ. S., 
that it "would interpose in the way of a 
debtor obstructions' to the voluntary pay- 
ment of his own debt, and compel the cred- 
itor to resort to a reluctant, dilatory, and 
expensive litigation for its recovery;" and 
they say again: "We can not, therefore, ap- 
prove an interpretation of the act of con- 
gress like that assumed in the defense, 
which would require that quarterly balances 
should at all events, and in opposition to 



the will of the parties justly inferred from 
their conduct, remain open and unsatisfied, 
to become the subject of future contest." 
And in another part of their opinion the 
court, in reference to the mode of keeping 
these accounts adopted by the post-office de- 
partment, say: "By this application (of pay- 
ments subsequent to a quarterly balance) 
any balance which may have existed at the 
end of a previous quarter was extinguished 
and sometimes overpaid, and the account" 
thus brought down to a final balance. To 
this mode of application no just objection 
can be perceived." And again: "The pay- 
ments being made generally and without 
any appropriation by the debtors who were 
thTis liable, it was the undoubted right of 
the creditor to apply them to any sums an- 
tecedently due." 

In the conclusion of their opinion, the su- 
preme court adopt the language of Judge 
Hopkinson, in the case of Postmaster-Gen- 
eral v. NorveU [Case No. 11,310], which is 
very direct and explicit on the question un- 
der consideration, and is as follows: "The 
application of the moneys received in a sub- 
sequent quarter to the payment of the debt 
or balance antecedently due, being perfectly 
correct and lawful, it follows that no part 
of the default for which suit is brought ac- 
crued two years before; on the contrary, 
all the balances antecedent to the last quar- 
ter were extinguished by the successive 
payments, and the final bsJance faUs on the 
last quarter." 

Upon this construction of the act of con- 
gress, thus authoritatively given, it is ap- 
parent, in the aecoxmt before the court, that 
there was no default of two years' standing 
prior to the commencement of this suit, and, 
consequently, that these defendants as sure- 
ties are not protected by the statute. Judg- 
ment is therefore rendered for the balance 
stated in the account, with interest from 
December 31, 1858. 
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UNITED STATES v. KESSLER. 

[Baldw. 15.] 1 

Circuit Court, D. Pennsylvania. Oct. 23, 1829. 

F1RA.0Y — ^Robbery ox High Seas— Foreign Ves- 
sels — Jdrisdiotiox of United States 
CouBTs— Testimony of AccompijIoe. 

1. The defendant was indicted for robbery 
and piracy on the high seas, on board a brig 
called L'Eclair, a foreign vessel, belonging ex- 
clusively to French owners, and sailing under 
the French flag. Held., that under the acts of 
congress of the United States, this court has 
no jurisdiction to try and punish the offence. 

[Cited in U. S v. New Bedford Bridge, Case 
No. 15,867; Bernhard v. Greene, Id. 1,349; 
U. S. V. Lewis, 36 Fed. 450.] 

[Cited in People v. Tyler, 7 Mich. 214.] 

2. Whether the offence was committed within 
or without a marine league of the coast of the 

1 [Reported by Hon. Henry EalHwin, Circuit 
Justice.] 
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United States, is of no importance to tbe ques- 
tion of jurisdiction. 
[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Waring v. Clarke, 5 How. (46 
U. S.) 481; U. S. V. Seagrist, Case No. 16,- 
245; Tlie Hungaria, 41 Fed. 111.] 

3. Testimony of an accomplice, how to be re- 
garded. 
[Cited in U. S. v. Reeves. 38 Fed. 410; TJ. S. 
V. Ybanez, 53 Fed. 540.] 

[Cited in Com. v. Price, 10 Gray, 475; Com. 
V. Savory, 10 Gush. 539.] 

The indictment [against Henry Kessler] 
contains four counts: The first charges, in 
substance, a robhery from the captain of the 
vessel called L'Edair; second, stealing the 
same property from and out of the vessel be- 
longing to certain persons unknown; third, 
with piratically running away with the ves- 
sel and with the goods, &c. belonging topper- 
sons unknown. The fourth lays the run- 
ning away with the vessel and stealing the 
goods to have been within a marine league 
of the coast of the United States. 

Mr. Dallas,- for the United States. ' - 

Defendant is charged with a piracy; that 
is, a felony committed on the high seas. Pi- 
racy is of two kinds: (1) General piracy by 
the law of nations; (2) particular, created 
by the acts of congress. The defendant do,es 
not fall within the first description. He is 
indicted as a citizen of the United States, for 
violating the laws of the United States. (1) 
These laws are co-extensive with the na- 
tional country of the United States, which 
extends a marine league from the coast; (2) 
with the flag of the United States; (3) over 
the persons of the citizens of the United 
States, wherever they may be. There are 
two acts of congress applicable to this case: 
That of 15th of March, 1820, § 3 (3 Story's 
Laws, 1798 [3 Stat 600]); that of 30th of 
Aprfl, 1790, § 8 (1 Story's Laws, 84 [1 Stat 
113]). 

Mr. Dallas gave a full account of the facts 
of the case which Tvill be given in evidence. 
He proceeded to the examination of the wit- 
nesses on the part of the United States. In the 
course of the examination of John Battiste, 
who was on board of the vessel, he was 
about to detail all the circumstances of the 
transaction, the manner in which the ves- 
sel was taken possession of by the crew-, 
and what there was done by them in the 
prosecution of this design. 

Mr. Brewster, for defendant, objects to any 
evidence in relation to the murders mention- 
ed by the district attorney in opening the 
case. He said that there are three biUs of 
indictment found against the defendant: (1) 
For murder, containing three counts; (2) for 
piracy, with four counts; (3) for a misde- 
meanour. The murder, if any .was commit- 
ted, constitutes a distinct and substantive 
charge, for which the defendant must an- 
swer on the trial of the indictment for that 
offence. 

Mr. Dallas replies, that he has a right to 



give in evidence all that took place on board 
of the vessel. 

(THE COURT. One of the charges now 
on trial is, that the defendant piratically 
and feloniously ran away with the vessel. 
To prove this the acts which accompanied it 
may be given in evidence; it must be shown, 
not only that he did run away with the 
brig, but that he did it piratically and felo- 
niously; and tliis can be shown only by the 
circumstances attending the transaction. 
How did he run away with the vessel? For 
what purpose? How did he get possession 
of her? How take her from those -who had 
the lawful possession of her? Was it by vi- 
olence, or otherwise? with the consent, or 
against it, of the master? The manner of 
their taking possession is of the very essence 
of the charge. Suppose the crew had as- 
saulted and confined the captain, and then 
taken the vessel, could it be argued that this 
was a distinct offence in itself, and therefore 
could not be given in evidence?) 

The evidence was admitted. Before the 
termination of the examination of this wit- 
ness, the. court adjourned. The district at- 
torney and the coimsel for the prisoner, 
agreed that the jury might separate; the 
court gave no order or opinion on the sub- 
ject, but left it entirely between the counsel. 

The testimony given by several witnesses, 
on the part of the prosecution, being closed, 
Mr. Brewster, for .defendant said that he 
had no evidence to offer. He stated his 
ground of defence: (1) That the evidence 
has not made out a case of general piracy, 
but that the defendant, if guilty of any 
thing, is guilty of a piracy, made so by the 
acts of congress. (2) That the power to de- 
fine and punish piracy, given to congress by 
the congtitution, does not extend to any ves- 
sel under any flag but that of the United 
States, although the offender be a citizen of 
the United States; that this being a French 
vessel, and the defendant a m'ariner on 
board of her, he had, for the time being ex- 
patriated himself, and if guilty of any of- 
fence, can be punished only by the laws of 
Fiunce; that there is no evidence that the 
defendant is a citizen of the United States; 
that the vessel was not scuttled, nor the rob- 
bery committed within a marine league of 
the coast of the United States, and if they 
were, yet the acts of congress do not make 
such acts piracy; that the indictment is im- 
perfect and insufficient; there is no aver- 
ment that the vessel was American; it is 
necessary to aver that the defendant is an, 
American citizen, and that the owners were 
Americans. , 

Mr. Dallas, for the prosecution. 

As to the marine league, the original -act 
being done on the high seas, common to all 
nations, cannot divest the owners of their 
property, or give security for the perpetra- 
tors of the crime. The ownership remained 
when the vessel was brought within the ju- 
risdiction of the United States; they were di- 
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vested of their property by scuttling the ves- 
sel, and not until then; and this was done 
within the marine league. Like the case of 
stealing in one county and taking the goods 
into another; every detention is a fresh tak- 
ing. The act of congress on which this in- 
dictment was framed, was passed 15th of 
May, 1820, § 3 [3 Stat. 600], subsequent to 
the decisions of the supreme court, and was 
meant to embrace the cases before omitted 
as offered by those decisions. This law has 
a more comprehensive phraseology than the 
law of 1790; "any person in and upon any 
ship or vessel;" that part of the indictment 
which relates to xnmning away with the ves- 
sel is founded on the act of 1790. If the 
fact can be established that the crime was 
committed within a marine league of our 
coast, there can be no doubt of the jurisdic- 
tion; this is within the territorial limits of 
the United States. Vatt Law Nat. bk. 1, c. 
21, p. 204, §§ 288, 295; Id. bk. 2, c. 7, § 84; 1 
Azuni, Mar. Law, 204; Church v. Hubbaxt, 
2 Oranch [6 U. S.] 234; The Ann [Case No. 
397]; 3 Story's Laws, 1798 [3. Stat 600]; 
Act 1820; Palmer's Case, 3 "Wheat. [16 U. 
S.] 630. I agree that the general words of 
the law of 1820 must have some limitation 
and restriction, to places and persons over 
which the legislative power of the United 
States extends. Foreign territory and for- 
eign vessels, as an extension of that terri- 
tory, are beyond our legislation, but Amer- 
ican citizens are subject to it wherever they 
are. Vatt Law Nat bk. 2, c. S, §§ 107, 108, 
111. It is true that this reasoning may make 
the defendant amenable to another jurisdic- 
tion, but cannot throw off this. [U. S. v. 
Palmer] 3 Wheat [16 U. S.] 610, 630, 641; 
[U. S. V. KKntoek] 5 Wheat [18 U. S.] 144, 
147, 152; [U. S. v. Pirates] 5 Wheat [18 U. 
S.] 184, 192, 195; U. S.v. Furlong, Id. 197, 
198; U. S. V. Holmes, Id. 412. 

Mr. Brewster, for defendant 

There are four coimts in the indictment; 
in some of them defendant is not stated to 
be a citizen of the United States. The 
charge is for piracy, not robbery or murder. 
Piracy is not a common law offence, or pun- 
ishable by the courts of common law. 7 
Dane, Abr. 88, art. 6, § 2; 1 Browne, Civ. 
and Adm. Law, 461; Vatt Law Nat. bk. 1, 
c. 23, § 280; 4 Bl. Comm, 71, 73; Act March, 
1819; 3 Story's Laws, 1739 [3 Stat 510]. 
The piracy is charged under the acts of con- 
gress. It is admitted that the vessel was 
altogether French, sailing under the French 
flag. As to the marine league. If the ves- 
sel was French, the offender was out of the 
jurisdiction of the United States, as much 
as if the crime had been committed at Bour- 
deaux; but the vessel was not within fifteen 
miles of the shore until dark; at dark they 
took their course for the light-house. As to 
bringing the property within the United 
States; it is not Jike the case of taking it 
from one county to another; the principle 
does not apply to the case of carrying the 



stolen goods from one state to another. The 
vessel was a distant floating colony of 
France. 1 Story's Laws, 8G; Act April, 1790, 
§ 16 [1 Stat 116]. Thus if the act was done 
within the United States, it should be pun- 
ished as a larceny, as within the body of a 
county, not as a piracy on the high seas, 
As to state rights, 6 Dane, Abr. 359, § IS, 
As to the admiralty jurisdiction, Id. 35G, art 
11, §§ 13-16. The United States have a ju- 
risdiction within the limits of any state or 
over offences committed within the body of 
any county of a state, only on the subjects 
specially mentioned in the constitution. The 
acts of congress contemplate no piracy un- 
less it is committed on the high seas, or 
on board of some public vessel, or a vessel 
owned by citizens of the United States. 
The words "any person*' and "any vessel" 
are used in every section of the act of 1790,— 
section 2, treason; section 18, perjury; sec- 
tion 20, bribery. Palmer's, Case, 3 Wheat. 
[16 U. S.] 610; U. S. v. Howard [Case No. 
15,404]; 7 Dane, Abr. 93, § 11, 92, 9; Vatt. 
Law Nat bk. 1, c. 23, §§ 281, 289; Id. bk. 2. c.8. 
Defendant by enrolling himself as one of the 
crew of the vessel submitted himself to the 
laws of France regulating its commerce. 
The act of 1825 was intended to meet the de- 
cision in Wiltberger's Case [5 Wheat (18 U. 
S.) 76]. If congress had intended to change 
the law as given in Palmer's Case by the 
supreme court, they would have been equal- 
ly clear and explicit in doing it The Pi- 
rates, 5 Wheat [18 U. S.] 186, 195. Judge 
Johnson says, that Palmer's Case covers the 
case of an American as well as a foreigner 
on board a foreign vessel. Holmes's Case, 
5 Wheat [18 U. S.] 416. As to citizenship 
of defendant, 1 Caines, 59; Coxe, Dig. 432, § 
224. If defendant has committed any of- 
fence it is against the law of France. Such 
cannot be punished here. • Chief Justice Tilgh- 
man so decided in the case of a murder com- 
mitted in Ireland. As to the facts, the evi- 
dence is insufficient for a connected convic- 
tion. U. S. V. Koss [Case No. 16,196]; U. S. 
V. Vogle, 2 Dall. [2 U. S.] 347; Phil. Ev. 79. 

Mr. Dallas replied: The acts of April, 1790, 
of March, 1819, and May, 1820, were passed 
to meet the decision in Howard's Case [su- 
pra], which, for the first time, denied the ju- 
risdiction of the courts of the United States 
of a general piracy. There are no words in 
the act of 1820 to restrict the construction as 
in the act of 1790. Why enact the law of 
1820, if it is the same with that of 1790? 
There has been no decision on the law of 
1820; it is now to be decided for the first 
time. Replies to Mr. Brewster's observation 
on the facts and evidence of the case. 

The Qourt adjourned. 

HOPKINSON, District Judge (charging ju- 
ry). It is a matter of much anxiety and re- 
gret to me, and I doubt not to you, that we- 
are deprived of the aid of the learning and ex- 
perience of the presiding judge of this court,. 



[26 Fed. Cas. page 769] 



(Case No. 15,528) U. S. v. KESSLER 



in the trial of this cause; and if any arrange- 
ment could have been made by which the mi- 
merous and important questions of law that 
have been agitated, could have been reserved 
for his opinion, and, if necessary, carried to 
the supreme court, it would have been very 
agreeable to me. But the same law which 
authorizes a single judge to hold this court, 
makes it his duty to do so whenever required. 
The defendant has put himself on his trial 
before us, and he has a right to your judg- 
ment and mine on his whole case. Our course 
is a plain one. We must render that judg- 
ment honestly and fearlessly, according to 
our own consciences and true opinion; and, 
doing this, we shall be acquitted of any 
wrong, even if we fall into error, and stand 
justified to ourselves and our country. 

In the indictment now submitted to you, 
Heniy Kessler, the prisoner at the bar, 
stands charged with four distinct offences;, 
and your verdict, governed by the evidence 
and law of the case, will decide whether 
he is guilty or innocent of all or any of them. 
It is put beyond all doubt that a fearful crime 
has been committed, which, indeed, has sel- 
dom been exceeded in deep malignity and 
reckless cruelty. It is our duty, nevertheless, 
to inquire, with a deliberate and just impar- 
tiality, whether the defendant was an actor 
in the bloody scene, what part he took in it, 
and whether we have a warrant and authori- 
ty to bring Mm to an account for it The 
first inquiry will be determined by the evi- 
dence you have heard; and the second, by 
the law of the land, to which we all owe an 
implicit obedience. 

The indictment contains four counts: The 
first, in substance, charges that the prison- 
er, upon the high seas, with certain persons 
unknown, on board of a brig or vessel called 
li'Eelair, made an assault upon the master 
of the said brig, put him in fear, and robbed 
him of certain goods and moneys belonging 
to him. The second count charges the rob- 
bery to have been of the goods, effects, and 
moneys of persons unknown, and committed 
within a marine league of the coast of the 
United States. The third charges the pris- 
oner with piratically and feloniously running 
away with the said brig, and witii certain 
goods, moneys, and effects belonging to per- 
sons unknown. The fourth and last count 
charges the running away with the vessel 
and the steaUng of the goods to have been 
done within a marine league -of the coast of 
the United States. 

It appears that in November last (1S28), the 
brig L'Eelair was in the port of Philadel- 
phia, when the defendant, witli five other 
persons, shipped .on board of her as mariners. 
There were besides on board, the captain, a 
mate, and a young Frenchman. The vessel 
sailed from Philadelphia for Goree, in Africa, 
where she an-ived, and remained about a 
month. She sailed from Goree to Cayenne, 
and arrived safely there; and remained there 
about six weeks. At this place the mate, who 
26FED.OAS.— 49 



sailed with her from Philadelphia left her and 
another was taken In his place: but aU the 
other persons who went out in her, were on 
J>oard when she sailed from Cayenne. For 
the occurrences that happened after the ves- 
sel left Cayenne, including the horrible trans- 
actions which have brought the prisoner to 
the bar, we are compelled to rely on the tes- 
timony of John Battiste who was cook and 
steward of thp brig, and is the only witness 
produced to give an account of them. 

Before I call your attention to the circum- 
stances and facts testified by this witness, it 
will be well to explain to you the rules of law 
by. which his credibility may be tested. John 
Battiste was on board the brig when the 
enormities were committed; he received, by 
fear and compulsion, as he says, a part of the 
plunder; he made no discovery of the crime 
on his arrival in the United States, but ap- 
propriated the money he had received to his 
own use, telling a falsehood as to the manner 
in which he had obtained it; and disclosing 
what he now has sworn to be the truth, only 
on being arrested and charged with the crime. 
StUl we are hardly authorized to say he is 
an accomplice; he has made no such confes- 
sion, nor is he charged as such in the bill be- 
fore us. If, however, his evidence is to be 
considered as that of an accomplice, which is 
putting it in its worst light, it does not 
follow that it is to be disbelieved. The law, 
founded not only on good policy but on good 
sense also, admits such evidence to be compe- 
tent, and then endeavours by certain whole- 
some and reasonable restrictions to guard the 
innocent from injury from witnesses in such 
suspicious circumstances. It is certainly true 
that when a witness is admitted to be com- 
petent, his credibility rests entirely with the 
jury, who may therefore convict upon the 
testimony of an accomplice, though unsup- 
ported by any other proof, and if they con- 
scientiously believe him, it is their duty to do 
so. This, however is seldom the case; and 
it is usual for the court to advise a jury not 
to regard the evidence of an accomplice un- ' 
less he is confirmed in some parts of his evi- 
dence by unimpeachable testimony. But you 
are not to understand by this that he is to 
be believed only in such parts as are thus 
confirmed, which would be, virtually, to ex- 
clude him, inasmuch as the confirmatory evi- 
dence proves of itself those parts it applies 
to. If he is confirmed in material parts, he 
may be credited in others; and the jury will 
decide how far they will believe a witness, 
from the confirmation he receives by other 
evidence; from the nature, probability and 
consistency of liis story; from his manner of 
delivering it, and the ordinaiy circumstan- 
ces which impress the mind with its truth. 

The credit which shall be given to the evi- 
dence of Jolm Battiste, is imquestionably of 
primary importance in the decision of this 
cause. It is from him only we have the de- 
tails of the awful crimes which sacrificed 
three unoffending victims to avarice and eru- 
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elty, and of tlie part taken by the several ac- 
tors in this hloody tragedy. He avers his ig- 
norance of this conspiracy, he denies any par- 
ticipation in it, and pretends that his acqui- 
escence was owing to menaces and fear of 
his own life. On the other hand, we find him 
receiving, reluctantly, he says, his share of the 
plunder; coming off from the vessel in appar- 
ent good fellowship with the murderers and 
rohhers. He comes with them all to Brook- 
lyn, a considemble town, opposite to New 
York; he goes into that city with the present 
prisoner; he comes on to Philadelphia, and 
proceeds to Cape May, the place of his resi- 
dence, never giving the slightest hint of the 
crimes he had seen committed, nor taking a 
step to have the offenders brought to justice. 
On the contrary, he sits himself down quietly 
to enjoy his portion of the plunder; be buys 
land, and makes other purchases with the 
money, and in short appropriated it to his 
own use, as if it were honestly his own. In 
addition to this, he told a falsehood to those 
who inquired how he obtained so mtieh 
wealth, saying he got it from his sister in 
the West Indies. All this weighs heavily up- 
on him; and for the part he really took in 
the murder and robbery, if he took more than 
he has avowed, he must answer not only to 
the justice of this country, but to a more 
awful tribunal hereafter. Notwithstanding 
all this, he may have told the truth to you, 
and under circumstances and with corrobora- 
tions which will entitle him to belief. At 
most, the circumstances I have alluded to 
against him, only prove him "to have been a 
full accomplice in the crime; but it is often 
only from such witnesses, and sometimes the 
worst, that great crimes are discovered and 
punished. How, then, is this witness cor- 
roborated by other unimpeachable evidence? 
His account of the men on board; the man- 
ner and place of their shipping; of the voy- 
age, cargo, and other facts less important, all 
appear to be strictly correct He is further 
confirmed by an overwhelming fact in this 
business. This brig sailed from' Cayenne in 
March last; and from that time we have 
heard nothing of her except from John Bat- 
tiste. Had she perished at sea, with aU her 
crew, we should not see Battiste and Kess- 
ler here. If the vessel was lost and the men 
saved, it would have been easy for the de- 
fendant to have given some proof of the 
fact But none has been attempted. ' The 
vessel is gone, and the men are here. Again; 
a pair of pantaloons, sworn to belong to the 
captain, not only by Battiste, but by two 
most respectable witnesses, are traced to the 
possession of the defendant; and he was 
bold and callous enough to wear them as his 
own. Add to these the money he had, in 
considerable quantities, consisting of pe- 
culiar foreign coins, the same as those plun- 
dered from the vessel; and last of all, his 
admission that he helped to throw the cap- 
tain overboard, and that in this Battiste had 
told the truth. Assuredly these are corrobo- 



rations of a strong character of the evidence 
of John Battiste; and the more so, as the 
prisoner has not attempted, by a particle of 
evidence, to repel or explain any of these 
circumstances, nor to contradict any part of 
Battiste's evidence. 

With these remarks, the evidence of J. Bat- 
tiste is left to the jury; " and they will judge 
of it as it has or has not produced belief on 
their minds. You aie to be reasonably sat- 
isfied of its truth, before you will found your 
verdict upon it; and you will malte up your 
opinion on all you have seen and heard in 
the course of this trial. If, then, you shall 
believe that the prisoner took the part at- 
tributed to him in the transactions of the 4th 
March, 1829,— a day, he said, he should never 
forget,— it cannot be questioned that he is a 
principal in the crime although he did not 
strike any of the mortal blows; he was pres- 
ent, aiding ard abetting the actual murder- 
ers; and you may presume, from the man- 
ner in which he rendered his assistance, and 
his whole deportment at the time of the mur- 
der and subsequent to it, that he was a 
party to the whole conspiracy and design. 
If, indeed, he acted under terrifying men- 
aces, and a real and well grounded fear of his 
life had he refused, he will stand excused, 
but his peril should be violent and clearly 
proved. 

The matter of fact being left entirely to 
you upon the whole evidence, some important 
and highly interesting questions of law have 
been argued in this case, on which it was the 
duty of the court to ^ve an explicit opinion. 
It is alleged on the part of the defendant 
that there is no proof that he is a citizen of 
the United States, and that it is in full proof 
that the brig on board of which the crimes 
charged in the indictment were committed, 
was a foreign vessel; that she was wholly 
owned by French subjects, and was at the 
time sailing under the French flag. It is 
then said, that the case presented to you is 
one in which a foreigner has committed an 
offence on board of a foreign vessel, and 
that such a case is not cognizable by the 
courts of the United States— and so is the 
law. This argument or inference is founded 
on the assumption of two facts, which must 
be settled by you before you receive the con- 
elusion: First, is Henrj Kessler a citizen of 
the United States? This you will decide by 
the evidence. It appears to me to be hardly 
susceptible of a doubt You have had an 
account of his father residing in New Jersey, 
since he (the father) was seven -years old; 
of his grandfather living there; of his father 
and grandmother still living there; of an 
aunt residing in thi^ city; and no intimation 
that they had ever been out of this country. 
Not one of these persons has he produced up- 
on the subject of his birth and citizenship. 
Such circumstances at least throw the bur- 
then of proof upon him, or leave him to the 
conclusion every one will drawn from them. 
The next question of fact is, was the brig 
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L'Eclair a foreign vessel, belonging exclu- 
sively to French owners and sailing under 
the French flag? You will remember the evi- 
dence on this point; it was clear and un- 
contradicted in proving that she was alto- 
gether owned by French subjects, and sailed 
under the flag of France; and indeed this 
fact is conceded by the district attorney, ir 
such shall be your understanding of these two 
facts, then the case is not that of a foreign 
subject committing an offence on board of a 
foreign vessel, but of a citizen of the United 
States committing an offence on board of a 
foreign ship. The question of law here pre- 
sents itself— is this an offence under the acts 
of congress of the United States, and has 
this court jurisdiction to try and punish the 
offence? Happily it is not a new question, 
but has more than once passed under the 
solemn consideration of the supreme judicial 
tribunal of our country. The diflaculties and 
doubts, therefore, in which it may once have 
been involved, are removed by an authority 
of the highest respectability in itself, and 
which this, as a subordinate court, is bound 
to obey. 

The first, and as it has been truly called, 
the leading adjudication on the interesting 
question now before us, was made in Palm- 
er's Case, reported in 3 Wheat [16 U. S.] 
<310. This case came to the supreme court, 
certified from the circuit court of Massachu- 
setts, where certain questions occurred upon 
which the opinions of the judges of the cir- 
cuit court were opposed. Eleven questions 
were in this manner brought up to the su- 
preme court, where they were argued with 
much care, and solemnly decided. The third 
and fourth questions only are material to 
our purpose. The third is, whether the crime 
of robbery committed by persons who are not 
citizens of the United States, on the high 
seas, on board of any ship or vessel, belong- 
ing exclusively to the subjects of any foreign 
state or sovereignty, or upon the person of 
any subject of any foreign state or sovereign- 
ty not on board of any ship or vessel belong- 
ing to any citizen or citizens of the United 
States, be a robbery or piracy within the tme 
intent and meaning of the eighth section of 
the act of congress of the 30th April, 1790, and 
of which the circuit court of the United States 
hath cognizance to hear, try, determine and 
punish the same. It will be perceived that 
this question embraces that before this court, 
on the supposition that the defendant is not a 
citizen of the United States. 

The next question equally embraces it, on 
the supposition that he is a citizen of the 
United States. It is as follows: whether 
the crime of robbery committed on the high 
seas by citizens of the United States on board 
of any ship or vessel not belonging to the 
United States^ or to any citizens of the United 
States, in whole or in part, but owned by, 
and exclusively belonging to, the subjects of 
a foreign state or sovereignty; or committed 
on the high seas, on the person of any subject 



of any foreign state or sovereignty, who is 
not at the time on board of any ship or, ves- 
sel belonging in whole or part to the United 
States, or to any citizen thereof, be robbery 
or piracy within the said eighth section of 
the act of congress aforesaid, and of which 
the circuit court of the United States hath 
cognizance to hear, try, determine and punish 
the same. 

Nothing can be more distinct and unequiv- 
ocal than the terms in which these questions 
are propounded, and they so clearly describe 
the case of the defendant, be he a citizen or 
■an alien, that the answer given to them by 
the court must decide his case, so far as it 
depends upon the acts of congress referred to. 
'The opinion of the courts on these questions 
was delivered by the chief justice in his ac- 
customed luminous and exact manner. He 
says: "The question whether this act ex- 
tends further than to American citizens, or to 
persons on board American vessels, or to 
offences committed against the citizens of the 
United States, Is not without its difficulties." 
He then remarks upon the universality of the 
words of the section, which are of unlimited 
extent: " 'Any person or persons' are broad 
enough to comprehend every human being." 
The chief justice then goes into a clear, ra- 
tional and satisfactory argument to show 
from various parts of the act the inconven- 
iences and the absurdities that would follow 
the adoption of the full and literal meaning 
of the words used; that some limitation must 
be put to them, and was intended by the 
legislature. He concludes: "The court is of 
opinion that the crime of robbery, committed 
by a person on the high seas, on board of 
any ship or vessel belonging exclusively to 
subjects of a foreign state, or persons within 
a vessel belonging exclusively to subjects ot 
a foreign state, is not a piracy within the true 
intent and meaning of the act for the punish- 
ment of certain crimes against the United 
States." The certificate of the court con- 
forms to this opinion; and was transmitted to 
the circuit court of Massachusetts as the set- 
'tled law of our country. This judgment was 
rendered on the 14th of March, 1818. In 1±ie 
AprU following, an indictment came on to be 
ti-ied in this district, in which it became nec- 
essary for Judge Washington to refer to the 
law of Palmer's Case [supra], and declare 
what had been settled by it He says, the 
question arose whether robbery on the high 
seas committed on board a foreign vessel 
amounted to piracy, within the true intent 
and meaning, of the eighth section, and was 
cognizable by the courts of the United States. 
He repeats that the general and unqualified 
expressions of the section would cover such 
a case, but says: "Upon the whole it was 
decided that a robbery committed by any 
person on the high seas, on, board of a ship 
belonging exclusively to a foreign state, or 
to the subjects thereof, or upon the person 
of a foreign state, in a vessel belonging ex- 
clusively to subjects of a foreign state, is not 
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piracy TvitMn the true intent and meaning of 
the eighth section of that law." He adds: 
"Although the offence of rohhery is the only 
one stated in this decision, yet there can he 
no doubt hut that all the other acts of pira- 
cy enumerated in the section are included in 
the same principle." In another part of this 
opinion the learned judge says of Palmer's 
Case: "That case decides that the act of 
piracy must he committed on hoard of an 
American vessel." U. S. v. Howard [Case 
No. 15,404:]. 

Two years afterwards this question came 
again under the notice of the supreme court, 
in the case of U. S. v. Klintock, 5 Wheat 
[18 TJ. S.] 144. The indictment charged the 
defendant, a citizen of the United States,, 
with piracy committed on the high seas, in a 
vessel belonging to persons unlaiown. The 
facts were, that the defendant was a citizen 
of the United States, and the vessel was own- 
ed without the United States. The defend- 
ant was found guilty generally: his coimsel 
moved in arrest of judgment on various 
grounds, one of which was, that the act of 
30th of April, 1790, does not extend to an 
American citizen entering on board of a for- 
eign vessel, committing piracy upon a vessel 
exclusively owned by foreigners. The opin- 
ion given in Palmer's Case was here review- 
ed, and if any mistaKe or misconception had 
occurred in it, it would now have been cor- 
rected. The opinion of the court is again 
delivered by the chief justice, and he in- 
' tends to explain, more clearly, if possible, the 
meaning of the court in Palmer's Case. He 
says the opinion and certificate given in that 
case, apply exclusively to a robbery or mur- 
der committed by a person on board of any 
ship or vessel belonging exclusively to sub- 
jects of a foreign government. To amplify 
the import of these words, the court say, that 
to bring the person committing the murder 
or robbery within them, the vessel on board 
which he is, or to which he belongs, must be 
at the time in point of fact, as well as right, 
the property of the subjects of a foreign 
state, who must have at the time,, in virtue, 
of this property, the control of the vessel: 
she must at the time be sailing under the 
flag of a foreign state, whose authority is ac- 
knowledged. "This," says the chief justice, 
"is the case which was decided; we are sat- 
isfied that it was properly decided." 

At the same session of the supreme court 
the case of U. S. v. Holmes and others was 
decided, and the opinion of the court deliv- 
ered by Judge Washington. [5 Wheat, (18 
U. S.) 412.] Various questions are here sub- 
mitted for the judgment of the court. The 
Case of Klintock is referred to as the settled 
law, and the judge says: "It makes no dif- 
ference whether the offender be a citizen or 
not. If it be committed on board of a for- 
eign vessel by a citizen of the United States, 
or on board of a vessel belonging to the 
United States by a foreigner, the offender is 
to be considered pro hac vice, and in respect 
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to this subject, as belonging to the natioa 
under whose flag he sails." That is, the na- 
tional character of the offender is nothing; 
the jurisdiction is decided by the character 
of the vesseL 

But an act of congress was passed on the 
3d of March, 1819, which appears to me to- 
have an important bearing on this ques- 
tion. It will be recollected that the decision 
of Palmer's Case took place in March, 1818. 
After which, and the decision in Howard's- 
Case, which occurred in the April following, 
and in these points is substantially the 
same with Palmer's, the courts of the United 
States had cognizance of piracies, only (1) 
when committed on board of American ves- 
sels; (2) when committed by persons on 
board- of a vessel not belonging to any for- 
eign power, but in the possession of men. 
acknowledging obedience to no government 
or flag whatsoever; but our courts had not 
cognizance of piracies as "defined by the law 
of nations," which is robbery committed on 
the high seas; forcibly and feloniously sei- 
zing, taking and stealing a vessel from her 
master, with the goods on board; and other 
acts of the same description, without any re- 
gard to the national character of the vessel. 
To supply this defect in the law of 1790,. 
or rather to try whether it was a defect or 
not, the fifth section of the act of March, 
1819, was enacted. 

When congress passed this act, it must be- 
presumed, and was doubtless the fact, they 
had the opinion of the supreme court in their 
view, by which the offence of piracy had 
been restricted as we have seen. By the 
fifth section of this act of March 1819, it is 
enacted: "That if any person or persons 
whatsoever, shall, on the high seas, commit 
the crime of piracy, as defined by the laws 
of nations, and such offender or offenders 
shall, afterwards be brought into, or found 
within the United States, such offender or 
offenders shall, upon conviction thereof, be- 
fore the circuit court of the United States^ 
for the district into which he or they may 
be brought, or in which he or they shall be 
found, be punished with death." 

Here then was an act enlarging the juris- 
diction of the courts of the United States 
in the punishment of piracies greatly beyond 
the limits assigned to it by the supreme 
court, in their construction of the act of 
April, 1790; and if the fifth section of the 
act of 1819 were now in force, it cannot be 
doubted it would cover the offence charged 
upon the present defendant, for assuredly 
the crimes committed on board the brig 
L'Eclair, amounted to piracy under the laws 
of nations. Congress, however, had felt the 
force of the reasoning of the court tn Palm- 
er's Case; and may have doubted the pol- 
icy or propriety of extending their penal law 
beyond their own vessels, leaving it to other 
nations to do the same with theirs; and 
therefore declared, that this act should be in 
force only until the end of the next session ot 
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-congress; and what did they do after mak- 
ing this experiment for one year? They con- 
tinued, by the act of loth May, 1820, all the 
sections of the act of 1819 for another term, 
except this fifth section which was suffered 
to expire; and the third section of the act 
of May, 1820, was enacted, under which 
some of the counts of this indictment have 
Ijeen drawn and presented. In this third sec- 
tion it will be found that congress have gone 
back, in their description of piracy, to the 
use of the general expressions, "if any per- 
son" shall commit the crime of robbery in 
-or upon "any ship or vessel," employed in the 
eighth section of the law of Aprxl, 1790; 
well knowing the limited construction the 
•court had put on these words, not only 
in Palmer's Case, but in Klintock's and 
Holmes's, both of which were decided be- 
fore the law of May, 1820, and during the 
session of congress at which it was passed; 
and they abandoned the attempt to give 
their courts jurisdiction of piracies "as de- 
fined by the laws of na.tions," Further to 
this point: In March, 1825, congress again 
legislated on the subject of offences com- 
mitted on board of vessels, without an at- 
tempt to correct the error, If it were one, 
of the supreme court, or to extend- the juris- 
diction of the court in such cases beyond 
the limits assigned to them by the supreme 
court. Indeed they rather recognise the prin- 
ciple, that the character of the vessel, and 
not of the offender, shall decide the question 
of jurisdiction. 

In the fifth section it is enacted, "that if 
any offence shall be committed on board of 
any ship or vessel belonging to any citizen 
or citizens of the United States, while lying 
in a port or place within the jurisdiction of 
any foreign state or sovereign; by any per- 
son belonging to the company of the said 
ship," the offence shall be cognisable and 
punishable by the circuit court of the United 
States. We see here that neither the nation- 
al character of the offender, nor the territo- 
rial jurisdiction of .the place where the of- 
fence is committed, is regarded, but solely 
the national character of the vessel to which 
the offender belongs, and on board of which 
the offence is committed. It is also worthy 
of notice that two of the sections of this 
act, the fourth and fifth, are introduced to 
meet two defects in the existing law which 
had been detected by judicial examination. 
If then the supreme court, by the principle 
they have adopted, have subjected us to 
•danger and opprobrium, by making our coun- 
try a refuge for abandoned criminals, it can- 
not be denied that the congress of the United 
States must participate in this reproach, 
for not correcting the law, when they have 
the power to do it; or rather for giving 
those principles an acquiescence, If not a 
direct approval. 

It has been argued by the district attorney, 
that if the law of 1820 is the same with that 
of 1790, why enact it at all? Why not leave 



the subject to the provisions already in fuH 
force? It is an obvious defect in this argu- 
ment that it takes broader premises than 
belong to our question. These laws may be 
the same in the particulars material to the 
point we are to decide, that is, the true sig- 
nification of certain forms of expression, but 
may differ in other matters. We now only 
speak of the eighth section of the first act, 
and the third section of the last, which re- 
late to piracy, for in other respects the laws 
embrace wholly different subjects of crim- 
inal legislation. These two sections do not 
differ in the phrases on which the construc- 
tion of the supreme court was passed; and 
it would introduce a strange and intolerable 
confusion and incongruity in the administra- 
tion of justice, if the same words were ad- 
mitted to have one meaning in the first act, 
and another in the second, both legislating 
on the same subject If a man indicted for 
piracy under the law of 1790, could not be 
convicted if the offence were committed on 
board of a foreign vessel, he might be con- 
victed and capitally punished for the same 
act, committed in the same circumstances, if 
indicted under the law of 1820. Nay, what 
would be don6 when, as in the present case, 
some of the counts are founded on one of 
these acts, and some on the other? It may 
be remarked, that in the last act the refer- 
ence to offences punished with death, if 
committed in the body of a country is omit- 
ted; and other differences will be found be- 
tween the two sections. What effect these 
differences will have upon the law of 1790, 
on the points in which they occur, we need 
not now inquire. On this question of con- 
struction of the general words in the law 
of 1790, it is not amiss to remark, that it is 
distinctly admitted that if in this case all 
was foreign, the offender as well as the flag, 
the prosecution would fall. But the words 
of the act, in their full and literal meaning, 
as a common reader would understand them, 
would certainly embrace such a case; so 
that the only difference between the supreme 
court and the district attorney is, that they 
draw their limits rather closer than, he is 
now willing to do. They differ in the meas- 
ure, not in the principle; both find it neces- 
sary to narrow the broad import of the terms 
of the act, but they would do so in different 
degrees and by a different scale. 

To pursue the intention and meaning of 
the third section of the law of 1820 a little 
closer, let us bring its operative descriptive 
words, and those used in the eighth section 
of the act of 1790 together, and on a com- 
parison see whether we can be allowed to 
say that by one of them it was Intended to 
describe an offence committed only on board 
of an American vessel, and by the other to 
describe an offence committed on board of 
any vessel, American or foreign. By the act 
of 1790, if any person conlmit upon the high 
seas, &c. murder or robbery, or if any cap- 
tain or mariner of any ship or vessel shall. 
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piratically run away with such vessel, or 
any goods, &c., every such offender shall be 
deemed and adjudged a pirate. By the act 
of 1820, if any person shall upon the high 
seas commit the crime of robbery in or upOn 
any ship or vessel, or the lading thereof, 
such person shall be adjudged a pirate. The 
description in the first act is rather more 
general than in the second, using the words 
of the definition of piracy by the laws of 
nations, that is, robbing on the high seas, re- 
ferring to no vessel of any description. The 
supreme court had decided that congress 
had a right to define piracy, as they had 
done in the law of 1819, by a reference to 
the laws of nations, that is "as defined by 
the laws- of nations." We cannot therefor^e 
presume that they dropped this definition in 
1820, from a doubt of its propriety, and that 
they intended to cover exactly the same 
ground by the terms "shall commit the crime 
of robbery on the high seas," especially as 
the same court had solemnly adjudged that 
these terms were not so comprehensive. If 
they had so intended, they would have said 
so explicitly, knowing that the court had 
decided that such expressions would not 
reach a robbery committed by a citizen or 
foreigner on board of a foreign vessel, al- 
tliough such would be piracy by the laws 
of nations, and was included in the defijii- 
tion adopted in the act of 1819. Had it been 
the intention of the legislature to retain in 
the act of 1820, as they have done, the words 
descriptive of the offences which they had 
used in 1790, but to repudiate the restricted 
construction put upon them, it would have 
been easily done by adding to the words 
"ship or vessel" whether belonging to an 
American citizen or not. 

We cannot overlook that the act of 1790 
makes the commission of murder or robbery 
on the high seas, piracy, punishable by that 
act. The law of 1820 speaks of robbery 
only, omitting murder. It follows, that if 
tlie description of the offence in the latter 
act is to have the larger construction con- 
tended for. while the former remains sub- 
ject to the restriction imposed upon it, our 
courts will have cognizance to try and pun- 
ish a robbery committed by an American 
citizen on board of a foreign ship, but not a 
murder. Can any reason be assigned why 
congress should make this distinction? We 
may readily imagine good cause, founded 
not only on national policy but on strict jus- 
tice, why congress should finally determine 
to leave the law as the supreme court had 
pronounced it; and to decline the trial and 
punishment of crimes committed in a foreign 
vessel, that is, within and under a foreign 
jurisdiction. If we adopt the broad construc- 
tion of the law of 1820 which it? terms im- 
port, we must try and punish not only an 
American citizen, but a foreigner also, for 
offences committed on sea in a foreign ves- 
sel. It is easy to see that this might get us 
into difficulties with other nations, who may 



not choose that we should hang their sub- 
jects by the mode of trial and sentence of 
our tribunals, for offences on board their 
own ships under their authority and protec- 
tion. They may choose to be themselves 
the judges of the guilt of the accused, and 
of the measure of the punishment. On the 
other hand, how might our proceeding affect 
our own citizens? Take the case before you: 
suppose this defendant, after a fuU and fair 
trial, should convince this jury of his entire 
innocence and be by them acquitted. He 
would, on a fundamental principle of our 
criminal law, think himself out of jeopardy 
and absolved from all further responsibility 
on this account. Under this belief he goes 
to France, with or without his means of de- 
fence; he is there arrested and brought to 
trial. Would the courts of that country pay 
any regard to your judgment in relation to- 
a crime committed in one of their vessels on 
the person and property of their subjects, 
and more especially if the offender also wa& 
one of their subjects? Questions and diffi- 
culties of this sort are avoided by confining 
our cognizance of offences on the high seas 
to our own shigs, leaving other nations to 
take care of their own. 

On this part of ."fiie case it is my opinion 
that those counts of this indictment which 
are founded on the act of the 30th of April, 
1790, fall directly under the decisions of the 
supreme court giving a construction to that 
act; and therefore, if you shall believe, as is 
indeed conceded by the district attorney, 
that the offences charged in these counts- 
were committed on board of a vessel belong- 
ing exclusively to subjects -of a foreign state, 
sailing under the flag of a foreign state, 
whose authority is acknowledged, it is not 
piracy within the true intent and meaning 
of that act, and this court hath no cogni- 
zance to hear, try, determine and punish the 
same. As to the counts which are founded 
on the act of May, 1820, it is my opinion that 
the general descriptive terms of the offence- 
used in this act, must be taken and under- 
stood with the same limitations given by the 
supreme court to the same or similar expres- 
sions in the act of April, 1790; and there- 
fore, that if the offences charged in these 
counts were committed on board of a vessel 
belonging exclusively to subjects of a for- 
eign state, whose authority is acknowledged, 
it is not piracy within the true intent and 
meaning of the act of May, 1820, and this 
court hath no cognizance to hear, try, deter- 
mine and punish the same. 

The district attorney has made another ef- 
fort to get this case within the jurisdiction 
of the courts of the United States; and we 
must agree that any effort to bring such 
atrocities to punishment is commendable. 
The second count of the indictment lays the- 
piratical and felonious stealing of the goods, 
moneys, &c. from and out of the brig 
L' Eclair, to have been done within a marine 
league of the coast of the United States; and 
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the fourth charges that the defendant, with 
other persons, within a marine league of the 
coast of the United States, piratically did run 
away with the said brig, and with certain 
goods, moneys and effects, &c. The first 
step to warrant a conviction on these counts 
,is to establish the facts asserted in them, 
that is, that the offences charged were ac- 
tually committed within a marine league of 
the coast of the United States; and this it is 
incumbent upon the prosecution to show. 
The point of time talsen by the district attor- 
ney is that when the brig was' scuttled and 
abandoned by the crew, taking with them 
their plunder. Was she at that period with- 
in a marine league of our coast? The only 
witness who testifies upon this subject is 
John Battiste, who said, on his first exami- 
nation that it was about three miles from 
the shore, or it might be more. He after- 
wards said it was about three miles, which 
may mean more or less; and finally declared 
he knew nothing about it from his own ob- 
servation or knowledge, but spoke only from 
having heard John Mansfield say, they were 
about three miles from the shore. "What 
light is given to this part of the case, by 
the accounts, detailed in a very confused 
way to my mind, of the direction in which 
the brig sailed off and on along the coast for 
several hours before she was left, you may 
be able to discover. It appears to me to be 
altogether imperfect and imsatisfactory. But 
admitting that the brig was within the ma- 
rine league of our coast, when she was scut- 
tled, does that maintain the charge, to wit, 
that the moneys and effects were piratically 
stolen; or that the moneys and effects were 
piratically nm away with. It does not ap- 
pear so to the court. The goods were stolen 
when they were taken into the possession of 
the robbers, and divided between them on 
the 4th of March, more than a month before 
they came on our coast. The vessel was run 
away with at the same time, when she was 
taken out of the possession of her lawful 
officers, and her course changed from that 
she was pursuing. All this was fully accom- 
plished long before she approached our coast. 
The crime was complete, and nothing was 
done to add to it, after the arrival at the 
American shore, I cannot agree to the argu- 
ment of the district attorney, that jurisdic- 
tion is given by bringing the stolen property 
within the territorial limits of the United 
States. This is the law as between two 
counties of the same state, but has been 
held not prevail. in the case of stolen prop- 
erty brought from one of the United States 
to another. 

It is my duty to go on one step further on 
this subject; you will remark that this point 
becomes important to the prosecution only 
on account of the foreign ownership of this 
brig. Had she been Amerieaii, then the 
crime being committed on the high seas it 



would have been immaterial whether it was 
within or without the marine league of the 
coast, either of this or any other eountiy; 
but it is argued, that although we may not 
have jurisdiction of an offence committed on 
the high seas on board of a foreign vessel at 
a greater distance than three miles from the 
shore, yet if it be within that distance we 
obtain a right to try and punish it. I am 
not of this opinion. The jurisdiction of this 
court is derived wholly from the acts of con- 
gress on this subject. The description of the 
place to which or over which it extends is 
the high seas. If then the space within the 
marine league is not comprehended within 
this description, this court has no jurisdic- 
tion over it; if it be comprehended, as it 
certainly is, then it is so because it is a part 
of the high seas, in an respects, and to all 
purposes the same as any other part of the 
high seas. Nothing is added to the jurisdic- 
tion of the courts of the United States by 
reason of the offence having been committed 
within this distance of their coast; nothing 
is taken from it by reason of its having been 
committed within the jurisdictional limits of 
a foreign government, within a marine league 
of the shore, if done on the high seas, which 
are held to be any waters, on the sea coast. 
Without the boundaries .of low water mark. 
It follows from these principles that if this 
court has no power under the act of con- 
gress to try apd punish this offence commit- 
ted on board of a foreign vessel on the 
ocean, it acquires no such power because 
she was within a marine league of our coast 
when the offence was committed. The prin- 
ciple on«Which nations claim this extension 
of their authority and jurisdictional rights 
for a certain distance beyond their shores, is 
to protect their safety, peace and honour 
from invasion, disturbance and insult They 
will not have their strand made a theati-e of 
violence and bloodshed by contending bellig- 
erents. Some distance must be assumed. It 
varies by different jurists from one league to 
thirty; and again, as far as a cannon will car- 
ry a ball. Such limits may be weU enough 
for their object, but would be extraordinary 
boundaries of the judicial power and juris- 
diction of a court of law. 

It is my opinion that whether this offence 
was committed within or without a marine 
league from the coast of the United States 
is of no importance to the question of the 
jurisdiction of this court to hear and deter- 
mine it The case, gentlemen, is now left 
with you to be decided apcording to your 
judgment and conscience on the fact and the 
law. I have given you distinctly, I hope, 
my opinion of the law of the case, and such 
observations upon the most prominent facts 
as I have supposed may be of some service 
to you in your deliberations on them. 

On Saturday morning the jury returned a 
verdict of "Acquitted for want of jurisdiction." 
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Case K"o. 15,528a. 

UNITED STATES v. KIE. 

[7 "West Coast Rep. 6.] 

District Court, D. Alaska. May Term, 1885. 

Indian Coustrt — Alaska — Offense against In- 

DIA:S — JUKISDICTIOS OF DISTRICT COURT. 

The territory of Alaska is not "Indian coun- 
try," within the meaning of that term as used 
in the acts of congress; and, consequently, the 
district court of the district of Alaska has juris- 
diction to try an Indian for an offense committed 
by him against another Indian in such territory, 
prior to the act of March 3, 1885 [23 Stat. 385]. 

Motion to discharge the defendant. 

McAllister, District Judge. A motion 
has been made for the discharge of the pris- 
oner, on the ground that the evidence before 
the court shows that the crime was commit- 
ted by an Indian on the person of another 
Indian in the territory of Alaska; and it is 
claimed by counsel for the prisoner that 
Alaska is Indian country, and that this court 
has no jurisdiction over an offense commit- 
ted by an Indian against another Indian in 
"Indian country." As the crime charged in 
the indictment was committed, as is alleged, 
in September, 1884, the recent act of con- 
gress, approved March 3, 1883, wbich act 
gives to the court jurisdiction over crimes 
committed by an Indian, against another In- 
dian within any territory of the United States, 
and within or without an Indian resei*vation, 
this late act, not being retroactive, cannot 
apply to the present case, and the law in re- 
gard to "Indian country," as contained in 
the statutes on the day that this crime is al- 
leged to have been committed, must govern 
the decision of the question now before the 
court. 

The evidence shows that the, prisoner, 
Charles Kie, is an Indian of the Stickeen 
tribe, that he is charged with having killed 
his wife Nancy, an Indian of the Chilcat 
tribe, at the town of Juneau, within this ter- 
ritory. The question, therefore, which the 
court is now called upon to decide is wheth- 
er or not the territory of Alaska is "Indian 
country." If it is Indian country, then the 
prisoner, who is an Indian, and stands char- 
ged with having committed a crime against 
the person of another Indian within this ter- 
ritory, is most certainly entitled to the bene- 
fit of the law passed by congress in regard to 
"crimes committed by an Indian against the 
person or property of another Indian in the 
'Indian country.' " And the Revised Stat- 
utes, by section 2146, expressly exclude from 
the jurisdiction of the United States the case 
of a crime committed in the "Indian coun- 
try," by one Indian, against the person or 
property of another Indian, and consequent- 
ly this court would not have jurisdiction to 
try the indictment. If, on the other hand, 
this territory has not been declared by'law to 
be Indian country, and the court should so 
hold, the law passed by congress for the gov- 
ernment of such country would, therefore, 



not be in force here, and this court, sitting as 
a territorial district court, and administering 
the laws of this territory, would appear to 
have jurisdiction to try the prisoner for the 
offense with which he stands charged. 

The law in regard to "crimes committed 
in the Indian country by an Indian against 
another Indian" is, as I read it, as follows: 
Title 70 of the Revised Statutes relates to 
crimes against the United States, and in chap- 
ter 3, whieb speaks of crimes arising within 
the maritime and territorial jurisdiction of 
the United States, it provides that "every per- 
son who commits murder * * « within 
any fort, arsenal, dock yard, magazine or in 
any other place or district of country under 
the exclusive jurisdiction of the United States 
* * * shall suffer death." Title 28 of the 
Revised Statutes relates to Indians, and the 
subtitle of chapter 4 is "Government of In- 
dian Country." It includes many provisions 
regulating the subject of intercourse and 
trade with the Indians in Indian country, and 
imposes penalties and punishment for vai'i- 
ous violations of them. Section 2142 pro- 
vide for punishment of assaults, with deadly 
weapons and intent, by Indians upon white 
persons, and by white persons upon Indians; 
section 2143 for the case of arson. In like 
cases; and section 2144 provides that "the 
general laws of the United States defining 
and prescribing pimishments for forgery and 
depredations upon the mails shall extend to 
the Indian country." The next two sections 
are as follows: 

"Sec. 2145. Except as to crimes, the pun- 
ishment of which is 'expressly provided for in 
this title, the general laws of the United 
States as to the pimishment of crimes com- 
mitted in any place within the sole and exclu- 
sive jurisdiction of the United States, except 
the District of Columbia, shall extend to the 
Indian country. 

"Sec. 2146. The preceding section shall not 
be construed to extend to [crimes committed 
by one Indian against the person or property 
of another Indian, nor to] any Indian com- 
mitting an offense in the Indian country who 
has been punished by the local law of the 
tribe, or to any case when by treaty stipula- 
tions the exclusive jurisdiction over such of- 
fenses Is or may be secured to the Indian 
tribes respectively." 

That part of section 2146 placed within 
brackets was in the act of the 27th of March, 
1854, c. 26 (10 Stat. 270), was then omit- 
ted by the revisers in the original revision, 
and restored by the act of the 18th of Feb- 
ruary, 1875, c. 50 (18 Stat. 318), and now ap- 
pears in the second edition of the Revised 
Statutes. It may be assumed, for the pur- 
poses of this opinion, that the omission in the 
original revision was Inadvertent, and that 
the restoration evinces no other intent on the 
part of congress than that the provision 
sbould be considered as in force, without In- 
terruption, and not a new enactment of It 
for any other purpose than to correct the er- 
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ror of the revision. Section 2145, Rev. St. 
therefore, extends the general la"ws of the 
United States as to the punishment of crimes 
committed in any place within their sole and 
exclusive jurisdiction, except the District of 
Oolumbia, to the "Indian country." But sec- 
tion 2146 expressly excepts from Its opera- 
tion "crimes committed by one Indian against 
the person and property of another Indian in 
the Indian country." Therefore, if the crime 
with which the prisoner stands charged was 
committed in the Indian country, the general 
laws of the United States as to the punishment 
of crimes committed in any place within the 
sole and exclusive jurisdiction of the United 
States, which laws were extended to the In- 
dian country by section 2145, are not applica- 
ble; as section 2146 expressly excepts from 
its operation the case of a crime committed in 
the Indian country by one Indian against the 
person or propei-ty of another Indian. 

The provisions now contained in sections 
2145 and 2146 of the Revised Statutes were 
first enacted in section 23 of the Indian inter- 
coui'se act of 1S34 (4 Stat 733). Prior to that, 
by the act of 1796 [1 Stat. 469], and the act 
of 1802 [2 Stat 139], offenses committed by 
Indians against white persons and by white 
persons against Indians were specifically 
enumerated and defined, and those by Indians 
against each other were left to be dealt with 
by each tribe for itself, according to its local 
customs. The policy of the government in 
that respect has been uniform, as was said by 
Sir. Justice Miller, delivering the opinion of 
the court in U. S, v. Joseph, 94 U. S. 614, 617: 
"The tribes for whom the act of 1834 was 
made, were those semi-independent tribes 
whom our government has always recognized 
as exempt from our laws, whether within or 
without the limits of an organized state or 
territoi-y, and, in regard to their domestic 
government, left to their own rules and tradi- 
tions, in whom we have recognized the ca- 
pacity to mate treaties, and with whom the 
government, both state and national, deals, 
with a few exceptions only, in their national 
or tribal character, and not as individuals." 
As I understand the law, as declared by con- 
gress, if this territory is "Indian country," 
tliis court has no jurisdiction, the prisoner be- 
ing an Indian and charged with having com- 
mitted a crime against another Indian in this 
territory. He therefore comes within the pro- 
visions of section 2146, and, if he is pimislied, 
it must be by the laws, manners, and cus- 
toms of his tribe. 

But, is the territory of Alaska Indian coun- 
try? Has it been so declared by law? There 
are several able opinions on this question by 
Judge Deady, in Sawyer's Reports. In the 
first of these cases, the case of U. S. v. Seve- 
loff [Case No. 16,252], that learned judge held 
that "Alaska was not Indian country, so de- 
clared by law; * * « that, because a coun- 
try is inhabited or owned, in whole or in part, 
by Indians, that it is not therefore an Indian 
country; * « « that the act of 1834, the 



Indian intercourse act, cannot be held to have 
extended itself or migrated over Alaska upon 
its cession by Russia to the United States; 
* ' * that, if congress should think it de- 
sirable that any provision of the Indian in- 
tercourse act should be in force in Alaska, it 
can so provide beyond doubt." And, in 
March, 1883, congress did legislate in regard 
to the matter by amending section 1 of the 
Alaska act of July 27, 1868 (15 Stat 240), by 
the act of March 3, 1873 (7 Stat 530), so as 
to extend over the territory of Alaska sections 

20 and 21 of the intercourse act of 1834; and 
the territory, so far as the introduction and 
disposition of spirituous liquor is concerned, 
became what is known as "Indian country." 
In the case of Water v. Campbell [Case No. 
17,264], decided in 1876, the same learned 
judge held that Alaska was not "Indian coun- 
try," in the technical sense of that term, any 
further than congress has made it so, and re- 
feiTed to U. S. V. Sevelofif [supra], and In re 
Carr [Case No. 2,432]. Again, in the case of 
U. S. V. Stephens [12 Fed. 52], which was de- 
cided in 1882, the court refers to it from deci- 
sions to the effect that Alaska is not "Indian 
country," except in so far as sections 20 and 

21 of the intercourse act of 1834 have made 
it so. If, therefore, this territory is "Indian 
eountiy," it must be because congress has so 
declared it; but I do not find that congress 
has, in the various laws passed for the gov- 
ernment of this country, anywhere declared 
Alaska "Indian country." On the contrary, 
congress, by amending the Alaska act of 
1868 by the act of March, 1873, and making 
two sections of the Indian intercourse act 
of 1834 applicable to Alaska, has so legis- 
lated in regard to the matter, that the nat- 
ural and plain inference and meaning to 
be gathered from the various statutes is that 
Alaska is "Indian country" for the purposes 
of section 20 and 21 of the act of 1834, but is 
not "Indian country" in any other sense. 
14 Op. Attys. Gen. contains, at page 327, a let- 
ter from the honorable attorney general to 
the secretary of war, under date of Novem- 
ber 13, 1873. This letter, it will be observed, 
was written after the two above-mentioned 
sections had been made applicable by the 
amendment of March, 1873. The attorney 
general said, in answer to the direct ques- 
tion "as to whether or not the territory of 
Alaska was embraced within the term 'In- 
dian country,' " that in his opinion, Alaska 
is to be regarded as "Indian country" as to 
this matter, namely, the introducton of sprit- 
uous liquors, to which sections 20 and 21 of 
the act of 1834 apply. Then, in September, 
1878, the same question was submitted to the 
attorney general by the secretary of the 
treasury (16 Op. Attys. Gen. 141); and the 
the attorney general, in his answer, says: 
"In the opinion of my predecessor, dated in 
1873, an answer to the inquiry whether the 
territory of Alaska was embraced within the 
term Indian country,' he holds that, as to 
the provisions of sections 20 and 21 of the 
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intercourse act, whicli Tvere made applicable 
by tbe amendment of March, 1873, Alaska is 
to be regarded as 'Indian country'; but it 
■will be observed that lie limits bis opinion to 
these two sections, and does not hold that, 
in the general use of the term, Alaska is to 
be treated as Indian coimtry,' and be sub- 
jected to all the laws which have been made 
in relation to such country. * * « The 
provisions of the act of 1834 are not in 
terms extended over the territory of Alaska. 
"When two sections of the same statute are ex- 
pressly made applicable to a certain people 
by extension, it must be inferred that there 
was no intention, on the part of congress, 
to extend more than those two sections. 
Alaska cannot be considered merely as an 
Indian country. It is inhabited, to a limited 
extent, by white persons, whose rights, px-op- 
erty, and religion, which were guarantied by 
the treaty between the United States and 
Russia, should be protected by the United 
States, and the whole territory cannot be 
subjected to the rules applied to 'Indian 
country' until, at least, congress should ex- 
pressly render it subject to them," The 
article of the treaty refen-ed to reads as fol- 
lows: Article 3 of the convention between 
the United States of America and his majes- 
ty the emperor of Russia for the cession of 
the Russian possession in North America to 
the United States', concluded at Washington, 
ilarch 30, 1867, provides that: "The inhabit- 
ants of the ceded territory, according to their 
choice reserving their natural allegiance, 
may return to Russia within three years; 
but if they should prefer to remain in the 
ceded territory, they, with the exception of 
the uncivilized native ti*ibes, shall be ad- 
mitted to the enjoyment of all the rights, ad- 
vantages, and privileges of citizens of the 
United States, and shall be maintained and 
protected in the enjoyment of their liberty, 
property, and religion. The uncivilized na- 
tive tribes will be subject to such laws and 
regulations as the United States may from 
time to time adopt in regard to aboriginal 
tribes of that country." 

The above authorities certainly are strong- 
ly against this being Indian counti-y. The 
eases referred to in Sawyer's Reports— com- 
mencing with U. S. V. SevelofE, decided in 
1872, before sections 20 and 24 were made 
applicable, and extending to 1882, when U. 
S. V. Stephens was decided— are all to that 
effect The opinions of the attorneys gen- 
eral are also directiy in point. These au- 
thorities hold substantially that Alaska is 
not "Indian country," because congress has 
not declared it so; that the act of 1834 did 
not extend itself, proprio vigore, over Alas- 
ka, on its cession to the United States; that, 
congress having made two sections of the 
act of 1834 applicable, it must be inferred 
that there was no intention to extend more 
than those two sections; that the country 
is inhabitable by white persons whose 
rights, property, and religion are guarantied 



1)y treaty; that tlie act of 1834 was a local 
act, and contained no provision by which it 
should in the future be extended in any 
direction. 

Counsel for the prisoner rely to a great 
extent on the case of EIx parte Crow Dog, 
109 U. S. 556, at page 561 [3 Sup. Ct 396], 
where the court defines "Indian country." 
This case was decided at the October term 
of the supreme court, 1883, Mr. Justice Mat- 
thews delivering the opinion of the court- 
The question of jurisdiction was deemed by 
congress to be of such importance to the 
prisoner and the public, as to justify a spe- 
cial appropriation for the payment of the 
expenses incurred on his behalf in present- 
ing the case to the supreme court of the 
United States. Congress, therefore, on the 
3d of March, 1883 (22 Stat. 624), appropriat- 
ed $1,000 for his defense. The facts are as 
follows: The prisoner Crow Dog, an Indian 
of the Sioux tribe, murdered another In- 
dian of the same tribe, called Spotted Tail, 
on the Indian reservation in Dakota. He 
was convicted before the First judicial dis- 
trict court of Dakota, and the judgment 
was affirmed on a writ of error, by the su- 
preme court of the territory. A petition for 
a" writ of habeas corpus was made to the 
supreme court of the United States, and 
that court held that the district court of 
Dakota was without jiu-isdiction to find or 
try the indictment against the prisoner, and 
that the conviction and sentence were void. 
The court held that the offense was commit- 
ted in "Indian country," but the argument 
in support of the jurisdiction of the district 
court was to the effect that, admitting that 
the offense was committed in "Indian coun- 
try," section 2146, Rev. St, was not appli- 
cable, because it had been repealed by the 
operation and legal effect of the treaty with 
the different tribes of the Sioux Indians, of 
April, 1868, and an act of congress of Feb- 
ruary, 1877; but the direct point decided 
in the case was that "neither the provisions 
of the treaty with the Sioux Indians, that if 
bad men among the Indians shall commit a 
wrong or depredation upon the person or 
property of any one, white, black, or Indian, 
subject to the a^ithority of the United States, 
and at peace tiierewith, the Indians herein 
named solemnly agree that they will, upon 
proof made to tlieii* agent, and notice by him, 
deliver up the wrongdoer to the United States, 
to be tried and punished according to its 
laws, nor any other provision in that act nor 
the provision in article 8 of the agreement in 
the act of February, 1877, that they shall be 
subject to the laws of the United States, nor 
any other provision in that agreement or act, 
operated to repeal the provisions of Rev. 
St § 2146, which except from the gen- 
eral jurisdiction of courts of the United 
States over offenses committed in 'Indian 
country,' crimes committed by one Indian 
against the person or property of another In- 
dian." Therefore, this case is not a direct au- 
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thority on the question now before us, as 
there is also no doubt, that, if this is "Indian 
country," section 2146 is applicable. The 
Case of Crow Dog is, however, most valuable 
for its discussion of the question as to what 
constitutes Indian countiy. At pages 560 
and 561 [109 U. S., and page 396, 3 Sup. Gt], 
Mr. Justice Matthews says: "The first sec- 
tion of the Indian intercourse act of June 30, 
1834 (4 Stat. 729), defines the 'Indian coun- 
try' as follows: 'That all that part of the 
United States west of the Mississippi, and not 
within the states of Missouri and Ijouisiana, 
or the territory of Arkansas, and also that 
part of the United States east of the Missis- 
sippi river, and not within any state to which 
the Indian title has not been extinguished, for 
the purpose of this act, be taken and be deem- 
ed to be the Indian country.' Since the pas- 
sage of that act great changes have taken 
place by the acquisition of new territory, by 
the creation of new states, and by the or- 
ganization of territorial governments; and 
the Revised Statutes, while retaining the 
substance of many important provisions of 
the act of 1S34, with amendments and addi- 
tions since made regiilating intercourse with 
the Indian ti-ibes, has, nevertheless, omitted 
all definition of what now must be taken to 
be 'Indian country,* Nevertheless, although 
. the section of the act of 1834, containing the 
definition of that date has been repealed, it 
is not to be regarded as if it had never been 
adopted, but may be referred to in connec- 
tion with the provisions of its original con- 
text, which remain in force, and may be con- 
sidered, in connection with the changes which 
have tajien place in our situation, with a view 
of determining from time to time what must 
be regar^ded as Indian country when it is 
spoken of in the statutes. It is an admitted 
rule in the interpretation of statutes that 
clauses which have been repealed may still be 
considered in construing the provisions that 
remain in force. This rule was applied in ref- 
erence to the very question now under con- 
sideration in Bates v. Clark, 95 U. S. 204. It 
was said in that case by Mr. Justice Miller, 
delivering the opinion of the court, that it 
follows, from this, that all the country de- 
scribed by the act of 1834 as 'Indian coun- 
try,' remains Indian country as long as the 
Indians retain their original title to the soil, 
and ceases to be Indian country whenever 
they lose that title, in the absence of any dif- 
ferent provision by treaty or by act of con- 
gress. In our opinion, that definition now ap- 
plies to all the country to which the Indian 
title has not been extinguished within the 
limits of the United States, even when not 
within a reservation expressly set apart for 
the exclusive occupancy of Indians, although 
much of it has been acquired since the pas- 
sag^ of the act of 1834, and notwithstanding 
the formal definition in that act has been 
dropped from the statutes, excluding, how- 
ever, any territory embraced within the ex- 
treme geographical limits of a state, not ex- 



cepted from its jurisdiction by a treaty or by 
statute, at the time of its admission into the 
Union, but saving, even in respect to. terri- 
tory not thus excepted, and actually in the 
exclusive occupancy of Indians, the authority 
of congress over it under the constitutional 
powers to regulate commerce with the In- 
dian tribes, and under any treaty made in 
pursuance of it U. S. v. Mc3?ratney,'104 U. 
S. 621. This definition, though not now ex- 
pressed in the Revised Statutes, is implied in 
all those provisions, most of which were orig- 
inally connected with.it when first enacted, 
and which still refer to it It would be other- 
wise impossible to explain these references, 
or give efEeet to many of the most important 
provisions of existing legislation for the gov- 
ernment of 'Indian country.* " 

Now, does the above description of what 
constitutes Indian country, enlarge or extend 
the original description in the act of 1834? 
When the court refers to the act of 1834, 
resurrects it, as it were, it certainly is for the 
purpose of showing what was "Indian coun- 
try," as described by that act The Revised 
Statutes have omitted all definition of what 
must now be taken to be "Indian country." 
The court, therefore, refers back to the first 
section of the act of 1834. and the description 
therein gontained. ' The court also refers to 
Mr. Justice Miller's definition in Bates v. 
Clark, 95 U. S. 204, as foUows: "All the 
country described by the act of 1834, remains 
Indian country, so long as the Indians retain 
their original title to the soil, and ceases to be 
Indian country, whenever they lose that title, 
in the absence of any different provision by 
treaty or by act of 'congress." And the 
court then say: "In our opinion, the above 
definition applies to all the country to which 
the Indian title has not been extinguished 
within the limits of the United States, even 
when not within a reservation expressly set 
apart for the exclusive occupancy of Indians, 
although much of it has been acquired since 
the passage of the act of 1834 and notwith- 
standing the formal definition in that act has 
been dropped from the statutes." This sec- 
ond definition by the court, in which they 
adopt Justice Miller's definition as the foun- 
dation, would iMJSSibly seem, from its lan- 
guage, to extend the description of "Indian 
country," contained in the act of 1834; but it 
will be observed, on careful reading, that it 
does not go further than Justice Miller's defi- 
nition, and his definition is expressly limited 
to the country described in the act of 1834. 
Therefore, if Alaska was embraced within 
the description of "Indian country," as con- 
tained in the act of 1834, and if the definition 
of what is now to be considered "Indian 
couiltry" in Ex parte Grow Dog, is limited to- 
the description in the act of 1834,— if thife is 
so, then the Case of Grow Dog is to be con- 
sidered rather as an authority against Alaska 
being "Indian country." It will be remem- 
bered that the case of U. S. v. SevelofE [Case- 
No. 16^2] is a direct authority to the effect 
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-that the act of 1834 defining the limits of the 
"Indian country" was not extended over 
Alaska. 

Counsel for the prisoner also refer to the 
remarks of Mr. Justice Matthews in Ex parte 
Orow Dog, 109 tJ. S. p7 [3 Sup. Ct. 396], where 
the learned judge, speaking of the injustice 
of making Indians amenable to our laws, 
says: "It is a case where the law is sought 
to be extended over , aliens and strangers, 
over the members of a community separated 
by race, by tradition, by the instincts of a 
free, though savage, life, from the authority 
and power which seeks to impose upon them 
the restraints of an external and unknown 
code, and to subject them to the responsi- 
"bilities of civil conduct, according to rules and 
penalties of which they could have no pre- 
vious warning; which "judges them by a 
standard made by others, and not for them; 
which takes no account of the conditions 
which should except them from its exactions, 
and makes no allowance for their inability 
to understand it. It tries them, not by their 
:peers, nor by the customs of their people, nor 
the law of their land, but by superiors of a 
different race, according to the law of a so- 
cial state of which they have an imperfect 
conception, and which is opposed to the ti-a- 
dition of their history, to the habits of their 
lives, to the strongest prejudices of their sav- 
.age nature; one which measures the red 
man's revenge, by the maxims of the white 
man's morality." 

The above remarks are, no doubt, deserving 
of most careful consideration, and they ap- 
ply with equal force to the case now before 
lis. It no doubt has been the policy of the 
government to leave an Indian, wht> commits 
u crime against another Indian, to be pun- 
ished by the laws, manners, and customs of 
Eis tribe. The remarks of Justice Matthews 
certainly should receive all the consideration 
that counsel daim for them, but they can- 
not change the law; and, however great a 
hardship it may be to put this prisoner on 
his trial, and try him, as_ Justice Matthews 
remarks, "not by his peers, nor by the cus- 
toms of his people, nor the law of his land, 
but according to the law of a social state of 
which he can have but an imperfect concep- 
tion, and which is opposed to the traditions 
of his history, and to the strongest prejudices 
■of his savage nature;" however great a hard- 
ship this may be,— the remedy is with the 
lawmaking power. It is the duty of this court 
to administer the law as it is laid down. Pri- 
or to 1873, when congress amended the Alas- 
ka act of 1868, a law was greatly needed in 
regard to the introduction of spirituous liq- 
uors. The district court of Oregon had held 
that this territory was not "Indian country," 
and that the law prohibiting the introduc- 
tion of liquor in such country was not in 
force here. The court further said: "If con- 
gress desires that this or any other provi- 
sion of the intercourse act should be in force 
in Alaska, it can so provide beyond doubt." 



And congress did so provide the next year, by 
making this territory "Indian country," as 
far as the introduction of liquor was con- 
cerned. In the case now before us, if con- 
gress think proper, they can extend the first 
section of the intercourse act of 1834 over 
Alaska, as they have already extended sec- 
tions 20 and 21 of that act, and by so doing 
make this "Indian country," and thus extend 
over the Indians— the "uncivilized native 
tribes," as they are spoken of in the treaty— 
the provisions of section 2146, which excepts 
them from the jurisdiction of our laws, as far 
as crimes against each other are concerned. 

It has been strongly urged in the argument 
that, if there is any doubt in regard to this 
question, the court should decline jiuisdic- 
tion, and counsel refer to Mr. Justice Mat- 
thews' language, where he says, speaking of 
the territorial district court of Dakota, and 
of the advisability of holding that territory to 
be "Indian country": "The nature and cir- 
cumstances of this ease strongly reinforce this 
rule of interpretation. It is a case involving 
the judgment of a court of special and limit- 
ed jurisdiction, not to be assumed without 
clear warrant of law. It is a ease of life and 
death. It is a ease where, against an ex- 
press exception in the law itself, that law, by 
argument and inference only, is sought to be 
extended over aliens and strangers." It is 
also urged on the court that the remarks of 
Justice Matthews, when he speaks of what is 
now to be considered as "Indian country," 
should control the decision of this court. In 
my judgment, the Case of Crow Dog [supra], 
and the case at bar are not parallel cases. 
The remarks of Justice Matthews, when he 
speaks of "Indian country," are most general, 
while, on the other hand, as I have before 
stated, there are four decisions of the United 
States district court of Oregon, in which that 
most learned and able judge distinctly holds 
that Alaska is not "Indian country." There- 
fore, as far as this court is controlled in the 
decision of this question by decided cases, 
those decisions of Judge Deady, which are 
directly on the question, and which certainly 
are of the highest authority, should, in my 
judgment, have far more weight with the 
court in determining ihis question than the 
remarks and general language of Justice Mat- 
thews, when considering whether or not the 
territory of Dakota was "Indian country," 

Again, the fact that the Revised Statute 
have omitted all definition as to what is now 
"Indian country" is important in considering 
this question. It would seem as if it was a 
definite term, especially when, to find what 
constitutes such country, you have to refer 
back to the original act of 1834. Prior to 
1862, section 20 of the intercourse act of 1834 
contained the words "an Indian In an Indian 
country"; but by the act of February 13, 
1862 (12 Stat 339). the words "any Indian un- 
der the charge of any Indian superintendent 
or agent" were substituted. This would seem 
to show that the term *1ndian country" was 
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no longer expressive, was not definite enough 
to be continued in the statutes. That cer- 
tain districts ot country are to be considered 
as "Indian country" there can he no douht. 
The opinion in Es parte Crow Dog defines 
such country, though possibly in a general 
way. But can it be said that, in the absence 
of any precise definition defining such coun- 
try; considering, also,, that the term has been 
.dropped from the Revised Statutes, and that 
the words "Indian country" were also drop- 
ped from section 20 of the act of 1834, and 
the words "Indian agent" substituted; con- 
sidering, also, that the only definition is that 
contained in the first section of the act of 
1834,— can it, then, be said that this territory, 
which was not embraced within the definition 
in the first section of the act of 1834 (as was 
distinctly held by the district com-t of Ore- 
gon), is, notwithstanding, "Indian country"? 
If it is, it must be because the definition by 
the court in Es parte Crow Dog, as to what 
is now "Indian country," has so extended the 
original definition that the territory of Alaska 
is now included. In ray opinion, the defini- 
tion of the court in Crow Dog's Case does not 
extend the original definition; and, as Alas- 
ka was not included in that, it is not "Indian 
country," so declared by law. 

The motion to discharge the prisoner on the 
groiind that this court has no jurisdiction is 
therefore denied. 

[NOTE. Subsequently the charge to the jury 
was delivered stating the difference between 
murder of the first degree, murder of the sec- 
ond degree, and manslaughter, and the differ- 
ence commented upon. Case No, 15,528b.' The 
jury returned a verdict of guilty of manslaugh- 
ter, and the prisoner was sentenced to a term 
of 10 years' imprisonment and a fine of $100. 
The cause was taken to the circuit court on a 
writ of error. The district court was then di- 
rected to allow the plaintiff to move for a new 
trial, and if, on the hearing of the same, it did 
not appear that Eae was present, to grant the 
same, but otherwise to deny the motion, and 
give judgment against him. 27 Fed. 351.] 



Case No, 15,538b- 

TJNITED STATES v. KIB. 

[7 West Coast Rep. 15.] 

District Court, D. Alaska. May Term, 1885. 

Trial for Homicide — Propriety of Charge. 

[On a trial for homicide, defendant is entitled 
to the benefit of any reasonable doubt as to any 
of the elements constituting murder in the first 
or second degree or manslaughter.] 

Indictment for murder. [A motion to dis- 
charge the prisoner, upon the ground that 
the court had no jurisdiction, was denied. 
Case No. 15,528a.] 

McAllister, District ■ Judge (charging 
jury). The prisoner at the bar, Charles Kle, 
was indicted by the grand jury of this dis- 
trict, and thereby charged with the crime 
of murder, by purposely and of deliberate 
and premeditated malice, killing one Nancy, 
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on the 1st day of September, 18S4, by in- 
flicting mortal wounds with a knife, in and 
upon the body of the deceased, of which 
wounds it is alleged she instantly died. To 
the indictment found by the grand jury, the- 
prisoner has pleaded not guilty, and you are^ 
under your oaths and the instructions of the 
court as to the law, called upon to decide^ 
from the evidence, by your verdict, as to his 
guilt or innocence of the crime charged 
against him. The duty you are to perform is- 
the most important and sacred of any that 
falls within the province of jurors, important 
not only to the prisoner but also to the pro- 
tection, safety, and well-being of the people 
of this territory. In cases of the nature of 
the one now Tinder consideration, jurors are 
by law made judges of all the facts given 
in evidence, as well as of the credibility 
of the witnesses who testify. On your delib- 
eration you will be careful not to take into- 
consideration any fact or circumstance you 
may have heard without the walls of this, 
court room. Consider only the evidence ad- 
duced during the progress of this trial, that 
justice may be done to the people of this 
territory and to the prisoner. 

Under the indictment, if, in your opinion,, 
from the evidence you are justified in so do- 
ing, you can find the prisoner guilty either 
of murder in the first degree, murder in the- 
second degree, or of manslaughter. Murder 
in the first degree, murder in the second de- 
gree, and manslaughter are by the laws of 
this territory defined as follows: "If any 
person shall purposely, and of deliberate and 
premeditated malice, kill" another, such per- 
son shall be deemed guilty of murder in the- 
first degree." "If any person shall purposely 
and maliciously, but without deliberation 
and premeditation, kill another, such perT 
son shall be deemed guUly of murder in the- 
second degree." "If any person shall, with- 
out malice, express or implied, and without 
deliberation, upon a sudden heat of passion,, 
.caused by a provocation apparently sufficient 
to make the passion irresistible, voluntarily 
kill another, such person shall be deemed 
guilty of manslaughter." 

In order to make the killing either murder 
or manslaughter, it is requisite that the par- 
ty die within a day and a year after the- 
stroke received or the cause of death admin- 
istered. In order to make the killing mur- 
der in the first degree, it must' have been, 
done purposely, and of deliberate and pre- 
meditated malice. In order to make the- 
killing murder in the second degree, it must 
have been done purposely and maliciously, 
but without deliberation and premeditation.. 
In order to make the killing manslaughter, 
it must have been done without malice, ex- 
press or implied, and without deliberation, 
upon, a sudden heat of passion, caused by 
provocation apparently sufficient to make the- 
passion irresistible. The statute also pro- 
vides that there shaU be some other evidence 
of malice than the mere proof of killing to- 
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constitute murder in the first degree; and 
■deliberation and premeditation, when nec- 
essary to constitute murder in the first de- 
gree, shall be evidenced by poisoning, lying 
in wait, or some other proof that the design 
was formed and matured in cool blood, and 
not hastily, upon the occasion. Deliberation 
is that act of the mind which examines and 
considers whether a contemplated act should 
or should not be done. Premeditalioji is 
when the intention to do an act has been 
formed before the attempt to execute it. 

Therefore, gentlemen, if you find that the 
prisoner committed this crime purposely, and 
of deliberate and premeditated malice, and 
that the malice is shown by other evidence 
than the mere proof of the killing, and that 
the deliberation and premeditation ■ are 
shown by proof that the design was formed 
and matured in cool blood, and not hastily, 
upon the occasion, as if by poisoning or ly- 
ing in wait, you wUl find the prisoner guilty 
of murder in the first degree. If you find 
that the prisoner committed this crime pur- 
posely and maliciously, but without delibera- 
tion and premeditation, you wiE find him 
gnUty of murder in the second degree. If 
you. find that the prisoner committed this 
crime without malice, express or implied, 
and without deliberation, but upon a sudden 
heat of passion, caused by provocation ap- 
parently sufficient to make the passion ir- 
resistible, you wni find him guilty of man- 
slaughter. If you find, gentlemen, that the 
deceased did not come to her death within 
the time above stated at the hands of the 
prisoner, you will find a verdict of not guilty. 
If you have any reasonable doubt as to the 
guUt of the prisoner, or to any of the ele- 
ments that constitute murder in the first de- 
gree, you will find him not guilty of murder 
in the first degree; and if you have any rea- 
sonable doubt as to any of the elements that 
constitute murder in the second degree, you 
will find him not guilty of murder in the sec- 
ond degree; and if you have any reasonable ' 
doubt as to any of the elements that consti- 
tute manslaughter, you will find him not 
guilty of manslaughter. In other words, gen- 
tlemen, the prisoner is entitled to the ben- 
efit of any reasonable doubt as to any of 
the elements that constitute any of the 
crimes above named. 

In the event of your agreeing upon a con- 
viction of the prisoner, you will state, in your 
verdict, if he is guilty of murder in the first 
degree, murder in the second degree, or guilty 
of manslaughter. If he be not guilty of any 
of the offenses mentioned, your verdict will 
be not guilty. In determining the credibility 
of witnesses, you can take into consideration 
their appearance and deportment when tes- 
tifying, the probability of the truth of their 
statements, independently of or in ,coiinec- 
tion with other evidence adduced, their 
friendly or hostile feelings toward the pris- 
oner, to what extent they are contradicted, as 
well as their means of knowledge, and you 



can judge of and test their credibility ac- 
cording to your best knowledge of the laws 
governing human action. You will carefully 
consider all the circumstances of the case 
as detailed in the evidence, and apply to 
them the principles of law I have given to 
you. Your deliberations should be calm and 
serious, and you should not be influenced 
by prejudice or passion. The ^ase is sub- 
mitted to your careful deliberation. 

[NOTE. The jury returned a verdict that the 
prisoner was guilty of manslaughter, and he 
was accordingly pentenced by the -court to 10 
years' imprisonment and a fine of $100. The 
case was taken to the drcuit court on a writ of 
error, and this court was directed to allow the 
plaintiff to move for a new .trial, which motion 
must be granted if it should appear that Kie was 
not present at the trial, but otherwise to deny the 
motion, and give judgment against him. 27 
Fed. 351.] 



Case Ko. 15,5S9. 

UNITED STATES v. KIERMAN, 

[3 Crandi, C. O. 435.] i 

Circuit Court, District of Columbia. May 
Term, 1829. 

Assault— PoiNTiNO Gun. 

Cocking and raising a gun and threatening to 
shoot a person is an assault in law, although 
there shoiild be no attempt to shoot or injure 
the person. 

Indictment [of Hugh Kierman] for an as- 
sault, by cocking a gun and threatening to 
shoot Henry Jackson. 

Mr. Coxe, for the defendant, prayed the 
court to instruct the jury that it was not an 
assault in law, unless there was an attempt 
to shoot or injure the witness, 

THE COURT (nem. con.) said that if, un- 
der all the circumstances, the act indicated 
an intention to shoot or Injure the witness, 
it was an assault, although the attempt was 
not actually made. 



Case JHo. 15,530, 

UNITED STATES V. KIMBALL. 

[Cited m U. S. v. Jarvis, Case No. 15,469, 
Nowhere reported; opinion not now accessible.] 



Case "No. 15,531. 

UNITED STATES v. KIMBALL. 
[7 Law Rep. 32; 1 West. Law J. 399.] 

District Court, D. Massachusetts. April 8, 
1844. 

Offences against Postai. Laws— Steamboat or 
Railroad Passenger Caerting Letter. 

1. If a passenger in a railroad car or steam- 
boat carry a letter without the knowledge or con- 
sent of the owner of the car or steamboat, or any 
of his agents or servants, .such owner is not lia- 
ble to the penalty provided by the act of con- 
gress of 1825, § 19 [4 Stat 107]. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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2. The person who sends such letter by such I 
passenger is not liable to the penalty provided in 
the twenty-fourth section of the said act. unless 
the owner of the car or steamboat is lisihle to 
the penalty provided by the nineteenth section. 

3. The setting up of a post by railroad car or 
steamboat is not setting up a footpost, within 
the meaning of the statute of 1827, § 3 [4 Stat. 
238]. 

1 [This was a proceeding against the de- 
fendant for conveying or causing to be con- 
veyed, over a post route, for hire, a letter to 
William Smith, Esq., from Boston to New 
York, on the 21st of February, The said 
William Smith, Esg., is a man of straw, 
made up for the purposes of the suit The 
information against the respondent contains 
sis coimts, alleging the offence of carrying 
the letter to the said Smith in so many dif- 
ferent ways. 

P?ranklin Dexter, TJ. S. Dist Atty., in open- 
ing the case for the prosecution, read the 
several provisions from acts of congress 
which he considered applicable,— such as the 
third section of Act March 3, 1823, making 
the nayigable waters within the United 
States post routes; second section of Act 
July 7, 1838 [5 Stat 283], making every rail- 
road a post ronte; section 19, e, 275, Act 
aiarch 3, 1825 [3 Story's Laws, 1985 (4 Stat. 
107, c. 64)], prohibiting the carrying of letters 
out of the mail in any vehicle, and making 
the owner of the vehicle liable, on any post 
road, or road parallel thereto; and section 
twenty-fourth, same statute, extending the 
penalty to any person who shall procure the 
owner of such vehicle to carry a letter out 
of the man, or aid him to do so, etc.; and 
also section 3, c. 218, Act 1827 [3 Story's 
Laws, 2060 (4 Stat. 23S, c. 61)], probibiting 
the establishing a private horse or foot post 
on any post road, or on any road parallel 
thereto. In reference to the act of 1825, Mr. 
Dexter suggested that it was not necessary 
that the owner of the vebicle should know 
that the lettere were conveyed on it, to make 
him liable. The mere fact that a letter was 
so carried, in his vehide, with or without 
his privity, rendered him answerable. Hav- 
ing stated the law on his side, Mr. Dexter 
next put in the written admission of the re- 
spondent, that on the 21st of February he 
advertised in the newspapers to carry letters 
from Boston to New York, via Providence 
and Stoningrton, for six and a quarter cents 
each; that he kept an office in State street, 
Boston, for the purpose; that he sent the 
said letter to the said Smith, by a person 
who went to New York by the Stonington 
route, which he admitted to be a post route; 
that the said person was not paid for carry- 
ing the said letter; that he was not in any 
way connected with the railroads, or post 
office department; that this messenger was 
not informed this letter was paid for, unless 
the stamp of the respondent on said letter 

1 [From 1 West Law J. 399.] 



was information that the letter had been 
paid for. 

[R. Fletcher and A. H. Fiske appeared for 
the respondent, and the latter gentleman 
opened the defence. The principal grounds 
relied on by him were as follows: That the 
prohibitoiy laws of congress on the subject 
are unconstitutional. In article 1, § 8, of the 
constitution, power is given to congress "to 
establish post offices and post roads" simply. 
It contains no prohibition, or clause giving 
to congress any exclusive regulation of post 
roads. By the articles of confederation, the 
continental congress had the "sole and QXr 
elusive right to establish post offices and 
post roads," and if the f ramers of the consti- 
tution had intended to continue this exclu- 
sive right in congress, they would have con- 
tinued to use the language by which that 
right was established in the articles of con- 
federation which they had before them. The 
canning of letters by private enterprise did 
not impede, obstruct, or prevent the govem- 
mfent from exercising the business of mail 
carrier, unless it did so by reducing the rev- 
enue of a department established for that 
purpose. But the constitution had not pro- 
vided; that " the department should be a 
source of revenue, or that it should support 
itself from its, income for carrying letters, 
etc. It would be- otherwise if the constitu- 
tion had given to congress the power to "reg- 
ulate" post offices, etc, as it has given it the 
power to "regulate" commerce, etc. Nor did 
the constitution make it imperative on con- 
gress to establish post offices and post roads. 
It only allowed the government to engage in 
the business in common with the states, or 
individuals. This is the substance of the 
constitutional argument. 

[But, supposing the legislation of congress 
to be constitutional, Mr. Fiske contended 
that the facts admitted did not render the 
respondent liable. First, he had carried no 
letter himself; second, the owners of the 
railroads did not know that they were car- 
rying any letters out of the mail, and in all 
penal eases the accused cannot be charged 
unless he does the penal act knowingly. 
Then, if the unconscious carrier cannot be 
guilty, the accessory to his carrying the let- 
ter cannot be reached. Finally, railroads 
are neither horse nor foot roads. They 
were means of communication which were 
not in existence when the law was passed, 
and that law cannot be enlarged so as to 
embrace what had never been dreamed of at 
the time of its enactment It was plainly a 
casus omissus, and there was no remedy for 
the government but to pass new laws on the 
subject] 2 

SPRAGTJB, District Judge. This is an In- 
formation to recover a penalty for an alleged 
violation of the post-office laws. The first, 
second and third counts charge, that on the 

2 [From 1 West Law J. 399.] 
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21st of Febniaiy last a railroad car conveyed 
a letter on a post road, whereby the owners 
incurred a ipenalty of fifty dollars, and that 
the defendant procured and assisted in such 
conveyance, and thereby forfeited the siun of 
fifty dollars. It is admitted that the defend- 
ant on the day alleged sent a letter from 
Boston to New York by a person who went 
as a passenger in the car, and who receiv- 
ed no compensation for conveying the let- 
ter, but that the defendant .had received 
compensation therefor, and his stamp indi- 
cating that fact was upon the letter. The 
person who carried the letter had no connex- 
ion with the owners of the car or any of 
their agents, except as a passenger. The 
owners had previously advertised that they 
would not take passengers who should con- 
vey letters, contrary to law, and enjoined aU 
persons in their employment not to receive 
the same. And neither the owners nor their 
agents had any toiowledge of the conveyance 
of said letter. The nineteenth and twenty- 
fourth sections of the statute of 1825, c. 275 
[3 Story's Laws, 1990, 1993 (4 Stat 107, 109)], 
are relied on to sustain the prosecution. 

Two propositions are laid down by the 
learned counsel for the government., (1> That 
under the nineteenth section it is not neces- 
sary that the act should be done with the 
knowledge or consent of the owner of the 
vehicle in order to subject him to the penal- 
ty. (2) That it is not necessary that the 
owner should be liable, in order to make any 
person subject to the penalty for procuring 
or assisting in the doing of the forbidden act. 
The first question is, would the owners of the 
car be liable to the penalty? The case is 
that of a passenger carrying a letter; and 
the proposition contended for necessarily 
goes to the extent, that if a passenger in a 
i-ailroad car take a letter, either as an act of 
kindness or for hire, and carry the same 
concealed about his person or in his baggage, 
and without the consent or knowledge of 
the owner of the vehicle, such owner Is sub- 
ject to a penally. He is a common carrier, 
and as such compellable to take passengers 
and their baggage. The law has made no 
provision requiring them to malce known to 
the owner the fact of their taking letters, 
and if he might make it a condition that 
their persons and property should be search- 
ed, it would be so onerous and vexatious, 
and so inconsistent with the genius of our 
government and the feelings of the people, 
that it could not be practically enforced. 
Here was perfect innocence of intention, and 
not even a neglect of duty. The infliction 
of penalties imder such circumstances would 
not be consonant to the general principles of 
jTu-isprudence or natural equity, and it is not 
to be supposed that the legislature intended 
to do so, imless such purpose be clearly ex- 
pressed. I do not think it is so by this stat- 
ute. The nineteenth section prohibits the 
doing of a certain act. This implies an act- 
or. The vehicle is but the instrument. The 



actor is the owner, and he is forbidden to- 
convey letters. This, I think, means the 
conveying of let+ers as such, and not the con- 
veyance of passengers who may have a letter 
concealed. This construction was adopted 
by the learned judge of the United States for 
the Southern district of New York, in the 
case of IT. S. v. Adams [Case No. 14,421], 
The second proposition contended for is, that 
the defendant may be liable under the twen- 
ty-fourth section, although the owners of the 
vehicle are not liable. That section provides 
that every person "who shall procure and ad- 
vise, or assist, in the doing or perpetration of 
any of the acts or crimes by this act forbid- 
den, shall be subject to the same penalties 
and pimishments as the persons are subject 
to who shall actually do or perpeti-ate any of 
the said acts or crimes." .This section, stand- 
ing by itself, is wholly inoperative. It re- 
fers to and rests upon other provisions for- 
bidding certain acts or crimes. In the case 
before us it must be coupled with the nine- 
teenth section, and then two actors are con- 
templated, one who does the forbidden act, 
and another who procures or assists the do- 
ing thereof, and the latter is to be subject to 
the same penalty as the person is subject to, 
"who shall actually do the act," and to no 
other. Now if tliere be no person who has 
done the forbidden act— no one subject to a 
penalty therefor, how can another be subject 
to the same penalty for having procured or 
assisted the doing thereof? 

The fourth and fifth counts are founded on 
the third section of the statute of 1827, which 
enacts that no person shall set up any foot 
or horse post for the conveyance of letters or 
packets upon any post road. The fifth count 
applies only to the distance between Coui't 
street, and the depot of the Providence Rail- 
road, which does not appear to be a post 
road. The sixth coimt applies to the rail- 
road, and over which, being a post road, it is 
admitted that the defendant did set up a post 
for the conveyance of Letters. But was it a 
foot post as alleged in the information? 
The conveyance was by railroad cars— and 
that that is not a foot post according to the 
usual and ordinary acceptation of language 
is manifest But it is urged, that it is with- 
in the mischief designed to be suppressed; 
and that there can be no doubt that the legis- 
lature intended to prohibit the setting up of 
any and aU posts by individuals— and that 
this must be deemed to come within the de- 
scription, and may more properly be called 
a foot than a horse post. It was also urged, 
in relation to the twenty-fourth section, that 
although there might be some difficulty in 
the particular phraseology used, yet that the 
general piu^ose and object of the statute is 
plain, and should be carried into effect. 
Here lies the stress and difficulty of the case. 
Since the passing of the post office laws new 
modes of conveyance have been established, 
and a condition of things arisen not then 
known or contemplated. And the question 
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is, whether new acts in contravention of the 
general spirit and policy of the laws, can tie 
brought within any of its prohibitions, and 
subjected to a specific penalty. However 
ivilling the court might be to attain that end, 
it cannot strain or force the language used 
beyond its fair and usual meaning. We axe 
not authorized, upon oui* notion of the gen- 
eral policy and purpose of the statute to in- 
flict penalties, which the terms thereof ac- 
cording to their ordinary acceptation do not 
create. We cannot doubt that the mischief 
of regularly conveying letters by railroad is 
quite as great as carrying them by a man on 
foot or by horses. But is the court therefore 
authorized to say, that a person travelling in 
a i-ailroad car is a man travelling on foot, 
or that a train of railroad cars moved by a 
steam engine may constitute a foot post? 

There are several cases which have been 
decided in the courts of the United States, in 
which ^1. would seem that the terms used in 
revenue and other acts, might more easily 
have been brought to create liabilities and 
forfeitures, in furtherance of the evident 
purposes and policy of the statute, than in 
the present case— and yet the court declined 
giving them such extended construction. 
Sugar dissolved in water was held not to be 
"sugar," so as to be subject to duties as such. 
U. S. V. 112 Oaslis Sugar, 8 Pet. [33 U. S.] 
277. Loaf sugar which had been "crushed" 
and then imported, held not to be loaf sugar 
under the statute imposing a duty' on that 
article. U. S. v. Breed [Case No. 14,638], 
Worsted shawls with cotton borders, or 
worsted suspenders with cotton straps— held 
not to be manufactures of wool, or of which 
wool is a component part, although worsted 
is made of wool. Elliot v. Sturtevant, 10 
Pet. [35 U. S.] 150. This also was under a 
revenue act. Driving living fat oxen across 
the lines to the enemy in time of war held 
not to be a transportation of them. U. S. v. 
Shelton, 2 Wheat. [15 U. S.] 120. In this 
case the court say, "that the mischief is the 
same affords no good reason for construing 
a penal law by equity, so as to extend it to 
eases not within the correct and ordinary 
meaning of the expressions of the law." In 
U. S. V. Breed [supra] it is said, that it de- 
feats the general policy of the act is no 
ground for constraining construction. So 
also that "a wide door will be opened for the 
admission of frauds" upon the revenue is no 
reason for difCerent practical constructions 
of the acts of congress. U. S. v. 200 Chests 
of Tea, 9 Wheat. [22 U. S.] 443, 444. A 
whaling voyage held not to be a foreign voy- 
age, so as to require bond to be given to 
bring home the crew, although admitted to 
be within the mischief to be prevented and 
the policy to be promoted. Taber v." U. S. 
[Case No. 13,7^2] and it is there said: "The 
language (of a statute) is not to be employed 
to cover a case standing upon similar 
grounds, if the ordinary interpretation of 
the terms would not reach it." Again in 

26FBD.C.A6.— 50 



Adams V. Bancroft [Id. 44] the court say: 
"Laws are never construed beyond the nat- 
ural import of the language, and duties are 
never impQsed upon the citizens upon doubt- 
ful interpretations; for every duty imposes 
a burden on the public at large, and is con- 
strued strictly, and must be made out in a 
clear and determinate manner from the lan- 
guage of the statute." 

I shall instruct the jury: (1) j-hat if a pas- 
senger In a railroad car or steamboat, pass- 
ing over a post road or route, carry a letter 
without the knowledge or consent of the 
owner of the car or steamboat, or any of his 
agents or servants, such owner is not liable 
to the penalty provided by the nineteenth 
section of the act of 1825, c. 275 [3 Story's 
Laws, 1990 (4 Stat. 107, c. 64)]. (2) That 
such linowledge or assent are not to be pre- 
sumed from the facts admitted in this case. 
(3) That the person who sends such letter by 
such passenger is not liable to the penalty 
provided by the twenty-fourth section of said 
act, tmless the owner of the car or steam- 
boat is liable to the penalty provided by the 
nineteenth section of said act. (4) That the 
setting up of a post by railroad car or steam- 
boat is not setting up a foot post, within the 
meaning of the third section of the statute 
of 1827, c. 218. [3 Story's Laws, 2066 (4 
Stat. 238, c. 61)]. 

Verdict for the defendant 
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UNITED STATES v. KING. 

[4 Beii. 476; i 13 Int. Kev. Rec. 12.] 

District Court, E. D. New York. Jan., 1871. 

Internal Revenue — Illegal Assessment — Ca- 

PAGIXr OF A DiSTILLERT. 

1, Where the producing capacity of a distillery 
had been determined by a survey, in accordance 
with section 10 of the act of July 20, 1868 (15 
Stat. 129), and the assessor subsequently, with- 
out any new survey being held, determined that 
the producing capacity was greater, and assessed 
the distillery accordingly, and a suit was brought 
on the distiller's bond to recover the excess of 
the assessment above that which would have 
been otherwise assessed, 

2, The assessment was void, and the excess 
could not be recovered. 

3, Under that section, when the capacity of a 
distillery, as determined from the original sur- 
vey, is sought to be changed by the government, 
it can only be done by a new survey, directed 
by the Commissioner of internal revenue. 

At law. 

BENEDICT, District Judge. This action is 
brought upon a distiller's bond to recover the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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sum of §9,032.35, being the alleged balance 
of taxes on the distilled spirits manufactured 
by the defendant [Oscar] Bang, in the months 
of November and December, 1869,, claimed to 
be still due and unpaid. 

The assessment lists show that the ta2:es 
assessed against this distiller, for the period 
in question, amounted to $21,420.34, of -which 
the balance now claimed, ?9,032.35, remains 
unpaid, and the case turns solely upon the 
validity of the assessment made by the as- 
sessor. This assessment was arrived at by 
computing the quantity of spirits produced at 
80 per cent, of the producing capacity of the 
distillery, as estimated by the assessor upon 
a fermenting period of 48 hours, instead of a 
fermenting period of 72 hours, which last pe- 
riod was the period fixed in the distiller's no- 
tice, and was also the period according to 
which the producing capacity of the distillery 
was originally estimated and determined by 
survey, in accordance with the provisions of 
section 10 of the act of 1868. 15 Stat 159. » 

No other survey of the distillery was ever 
made in the manner required by section 10; 
but the assessor, without any new survey, 
thereafter detexrained the fermenting period 
to be 48 hours, and assessed the taxes claim- 
ed accordingly, without reference io the ex- 
isting survey, and without reference to the ac- 
tual amounts of spirits produced. Upon these 
facts, several questions have been raised, of 
which it is necessary to consider but a single 
one. It is contended by the defendants that 
the assessment is illegal, for the reason that, 
according to section 10, when the capacity of 
a distillery, as determined from the original 
survey, is sought to be changed by the gov- 
ernment, it can only be done by a direction 
from tbe commissioner of internal revenue 
to the assessor, to proceed with the aid of 
some competent and skillful person to be des- 
ignated by the commissioner, to make a new 
survey and a new estimate and determina- 
tion of the producing capacity of the distil- 
lery, and a new report thereof to the commis- 
sioner, whereas 'in the present case the as- 
sessor acted alone in changing the capacity 
of the distillery, without the aid of any per- 
son designated by the commissioner, and 
without making any new survey or report 

This point appears to be well taken. The 
last clause of section 20 refers to the survey 
provided for in section 10, as the estimate and 
determination of the producing capacity of the 
distillery, and basis on which the computa- 
tion is to be made of taxes due. And section 
10 expressly provides for the correction or 
revision of a survey, and declares that it is 
to be made in like manner with the original 
survey. 

This provision I consider imperative and as 
determining the method and the only method 
by which the producing capacity of a dis- 
tillery can be changed by the government 
The intention appears to be to confer upon the 
commissioner of internal revenue, the power 
at any time to institute proceedings for the 



correction and revision of the survey of a 
distillery, and to limit the power of the as- 
sessor in such ease to the making of a new 
suLTvey and report, with the aid of some com- 
petent and skillful person designated by the 
commissioner. No such new survey was here 
made; but the assessor alone, without any 
other survey or report, and without reference 
to the producing capacity of the distillery, as 
estimated and determined by the existing sur- 
vey and report, assessed the taxes sued for. 
Section 20 does not authorize such an assess- 
ment 

Nor is this difficulty cured by the instruc- 
tions of the commissioner of Internal revenue 
put in evidence, among other reasons, because 
those Instructions, when examined, show an 
express direction to have a new survey held 
and report made, as prescribed by sect 10. 

The mode prescribed by law for the correc- 
tion or revision of the estimated producing' 
capacity of the defendant's distillery not hav- 
ing been followed, the original survey and re- 
port furnished the only legal basis upon which 
the tax could be assessed, and that amount 
as the evidence shows, has been paid, with 
the exception of a small balance of $32.20. 
For that amount, conceded to be due, the gov- 
ernment is entitled to judgment The rest of 
the demand must be disallowed. 
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UNITED STATES v. KING. 

[1 Cranch, C. C. 444.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Highway Robbery — What are Highways — Ik- 
diotmbnt and sentence. 

1. No road in Vir^nia is a highway within 
ilie statute which takes away the benefit of 
clergy in certain cases, unless it be a public road 
laid out according to law, no evidence of which 
can be received but the record. 

2. Upon an indictment at conunon law, the 
court may pass sentence imder a statute. 

Indictment [against Thomas King, a negro 
slave] for highway robbery of John Graham, 
and taking from him his watch- 

Upon the trial, Mr, Simms and Mr. Swann, 
for the prisoner, called for evidence of the 
place being a highway. 

Mr. Jones, for the United States, offered to 
prove by parol evidence, that it has been long 
used as such, and to prove by the records of 
this court, that this court has appointed an 
overseer of the road. If there is a record of 
the opening of the road, it must be in Fair- 
fax county, in Yirginia, out of our jurisdic- 
tion. If there should be a fault in the laying 
out of the road, if the viewers or petitioners 
did not proceed exactly according to law, yet 
it would be a highway. Highway means only 
common way,— communis strata; a river is a 
highway. If an individual lays out a road 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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through his own land, from town to town, as 
a highway, it is a highway. 1 Hawk. P. C. c 
76, § 1. 

Mr. Swann and Mr. Simms, in. reply". By 
the act of Virginia of November 27, 1789, § 1, 
p. 46, the benefit of clergy is taken away from 
robbery in or near about a highway. It must 
mean something more than a common way. 
It must mean a road on which a man has a 
right to travel, and the obstruction of which 
may be prosecuted as a nuisance. It cannot 
be a road oi)ened only by private agreement. 
In 1 Hawk. P. O. p. 3G7, § 3, it is said that an 
old way cannot be altered nor a new way 
laid out without the king's" license, nor are 
the inhabitants obliged to keep watch in the 
new way, nor to make amends for a robbery 
therein committed. All public roads must 
appear on record; no road is a highway but a 
public road laid out by authority of the coun- 
ty court The indictment charges the rob- 
bery to be in the highway. That cannot be 
a highway which any individual can lawfully 
shut up. 

THE COURT (DXJCKETT, Circuit Judge, 
absent) decided that no road in Virginia can 
be said to be a highway within the meaning 
of the act, unless it be a public road laid out 
according to law, and that no evidence but 
the record can be allowed to prove it to be 
such a public highway. 

Verdict, guilty of the robbery, but not in a 
highway. 

THE COURT sentenced him to be burnt in 
the hand and whipped with one hundred 
stripes. This sentence was passed under the 
Virginia act of assembly of 17th December, 
1792, p. 190, § 34. 
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UNITED STATES v. KING. 

[5 McLean, 208.] i 

Circuit Court, D. Ohio. April Term, 1851. 

COUNTEKEEITING — PbESUMPTIOK FROM POSSESSION 

OF Tools — Indictment and Proof — Intent. 

1. On a diarge of counterfeiting coin, proof of 
the fact that a quantity of spurious coins, with 
tools and instruments for the manufacture there- 
of, was fourid in the defendant's possession, will 
warrant the presumption of his guilty agency, 
unless negatived by other facts in the case. 

2. On an indictment under the section of the 
act of congress [4 Stat. 121], providing a penalty 
against any one who shall falsely make, forge, 
or counterfeit any silver coin, &c,, it must ap- 
pear that it was the intention of the party, in 
making such coin, fraudulently to pass them as 
genuine. 

3. If it appear that the counterfeit coins were 
made for any other purpose, though that pur- 
pose may not be defensible in a moral aspect, 
the party is not gnilty of the ofEense contemplated 
by the statute. 

[Cited in U. S. v. Otey, 31 Fed. 70.] 

[This was an indictment against Henry 
King.] 

1 [Reported by Hon. John McLean, Circnit 
Justice.] 



Mr. Mason, U. S, Dist Atty. 
Stanbery & Norton, for defendant. 

LBAVITT, District Judge. The defendant 
is charged with the ofEense of making certain 
counterfeit coins of the United States. The 
law on which the indictment is framed pro- 
vides a penalty against any one who shall 
falsely make, forge, or counterfeit, any silver 
coin in the resemblance and similitude of any 
silver coin of the United States, or any for- 
eign silver coin, made current by law. It is 
not necessary to detain the jury by re-stating 
the evidence at length. The material facts 
are, briefly, as follows: Some time in the 
year 1850, some of the police officers of the 
city of Cincinnati, visited the rooms occupied 
by the defendant, in that city. In one room 
there was a chest, in which were found, at 
the bottom^ and interspersed with the sheets 
and articles of clothing which it contained, a 
number of counterfeit coins, consisting of 
American half dollars and dimes. Some 
moulds made of plaster, intended for the man- 
ufacture of coins, were also found in the 
chest, and in the room; but these were not 
complete, and had never been used. The wit- 
nesses also discovered, behind a curtain in 
the same room, a galvanic battery, and some 
other articles, apparently designed to be used 
by a* showman. The half dollars, six or 
eight in number, were stuck or glued togeth- 
er, in the manner in which they are used by 
exhibitors of magical performances; and thus 
arranged, the mass is palled the magical ball 
or ring. Neither the room or the chest was 
locked when the officers entered to make the 
search. The def^adant, and a man whose 
name is Freely, were in the room when the 
officers entered, and during the examination. 
When the officers made known the object of 
their visit, Freely remarked, that there was 
no countferfeit coin there, that he knew of; 
and when found, said the defendant had noth- 
ing to do with it. The trunk and its contents 
were claimed by the defendant as his proper- 
ty, who said, when the coins were found, that 
he was getting up a public exhibition, and that 
they were intended for use in that way. 
There is no proof that the defendant passed, 
or attempted to pass, any counterfeit coin. 

On the part of the defense, it is in evidence, 
that the defendant has lived about three years 
in CincinnEtj, during the greater part of 
which time he was in the employ of Mr. Far- 
num, who is engaged 'in the manufacture of 
hose. It also appears that the defendant was 
in the habit of giving occasional public ex- 
hibitions of magical performances. Three 
witnesses state, that they have been present 
at some of the defendant's performances, in 
which he used the magical baU or ring, be- 
fore described. One witness— a distinguished 
professor of magic— states, that it is usual for 
those engaged in that business, to use counter- 
feit dimes or other coins, to avoid the losses 
to which they are liable from the use of gen- 
uine coins. Several witnesses— some of whom 
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have been well acquainted with the defend- 
ant for ten or twelve years— testify to his gen- 
eral good character. 

These being the material facts in evidence, 
it will be for the jury to decide, whether the 
charge in the indictment is sustained. To 
justify a verdict of guilty, the jury must be 
satisfied that the defendant made, or aided in 
making, one or more, of the counterfeit coins 
described in the indictment. Aixd it may be 
remarked, that the guilty agency of the per- 
son charged, in the manufacture of spurious 
coins, may be satisfactorily made out, with- 
out positive proof of the fact. Circumstan- 
ces may be adduced, sufficient of themselves, 
to justify a presumption of such agency. The 
possession of a quantity of false coins, upon 
the person, or the premises of , the party, im- 
plicated, warrants the inference thai he made 
them. And this inference is greatly strength- 
ened by proof, that instruments or tools, de- 
signed for the manufacture of such coins, 
were found in the possession of the accused 
person. But this presumption of guilt may 
be negatived by evidence showing that the 
false coins, though manufactured by him, 
were made for an innocent purpose, or a pur- 
pose not rendering the act criminal under the 
pi'ovisions of the statute on which the prose- 
cution is based. It will, therefore, be a prop- 
er inquiry for the jury, if the evidence" satis- 
fies them that the defendant made the coins 
in question, whether there was the guilty in- 
tent to pass them as genuine. The intent 
' with which an act is done, gives it its true 
legal character, and in general, is a necessary 
element of crime. 

In this case it is insisted that if the defend- 
ant made the spurious coins, it was not for 
the purpose of fraudulent utterance, but to aid 
him in his performances as a professor of 
magic. If the jury shaU come to the conclu- 
sion, from the evidence, that this was the de- 
fendant's purpose in making the coins, it is 
very clear, their verdict must be one of ac- 
quittal. The penalty of the statute on which 
the indictment is framed, is denounced 
against any person who shall falsely make or 
counterfeit the coin of the country. The use 
of the word falsely in the statute implies, 
that there must be a fi-audulent or criminal 
intent in the act. And the statute contem- 
plates no other intent, in the act of making, 
as necessary to constitute the crime, but that 
of disposing of, or passing the spurious coin, 
as true and genuine. If made for any oth- 
er purpose— though that purpose is not a jus- 
tifiable or defensible one in a gioral aspect— 
the party does not incur the legal guilt con- 
templated by the statute. 

It is true beyond all question, that the coin 
of the country should be scrupulously guarded 
by law. The social and commercial interests 
of any people, are involved in its preservation 
from adulteration and forgery. And it is 
competent for congress, by suitable enact- 
ments, to protect the sacredness of the metal- 
lie currency of the country, by a provision 
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that shall punish the act of counterfeiting it,, 
for any, even an innocent purpose. But th& 
existing law cheeks, does not reach such a 
case. 
The jury returned a verdict of not guUty. 
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UNITED STATES v. KING. 

[Wall. Sr. 13.] i 

Circuit Court, D. Pennsylvania. May 12, 1801. 

Debts DDE Usited States— Priority — Dischabge 
IN Bakkroptoj-. 

1. Debts due to the United States are not 
barred by a bankrupt's certificate. 

[Cited m U. S. v. Herron, 20 WaU. (87 U, S.) 
262,] 

2. The United States have a preference in the 
payment of custom-house bonds, only in cases of 
uotorious insolvency, such as assignment of the 
debtor's property, absconding, &c. 

[Cited in brief in Field v. Geohegan, 125 111. 
69, 16 N. E. 914; Jackson v. Davis, 4 Mack- 
ey, 198.] 

This was an action of indebitatus assump- 
sit for moneys ha.6. and received to the use of 
the United States. It was an amicable suit, 
and the case was this. The United States had 
obtained judgments against the partnership^ 
of Johnson & Daniel King on certain custom- 
house bonds, and issued executions, which 
were levied on a cargo of wines from Cadiz, 
in the hands of the defendant [James King]. 
He claimed these wines under an assignment 
and bill of sale, from the house of Johnson & 
Co, antecedent to the judgments. The ques- 
tion was, whether, under certain acts of 
congress, the executions should have priority 
of the assignment; it being agreed, that if 
they had, the defendant would pay the 
amount from the proceeds in his hands. On 
the trial, which was long, the following points 
arose, and were ruled by the court imani- 
mously: 

1, air. Rawle, for the United States, offer- 
ed as a witness, Johnson, one of the house 
of Johnson & King, and now a certificated 
bankrupt, to prove, that at the time when he 
and his partner, Daniel King, made the as- 
signment of the wines in question to James 
King, the defendant, for a debt due to him 
by the partnership, to wit, on the 15th May, 
1799, the house was in insolvent circumstan- 
ees.2 

Mr. Ingersoll, for defendant, objected to 
the witness on two grounds: (1) Because 

1 [Reported by John B. Wallace, Esq.] 

2 By certain acts of congress, hereinafter re- 
ferred to, the United States have a preference 
of payment in case of debtors becoming in- 
solvent, &C., and the point on this trial to be 
made out by the United States was, that at the 
time of assignment to James King, in payment 
of his debt, the house was insolvent; in which 
case it was contended, that by the acts of con- 
gress, tie debts due on bond at the custom- 
house to the. United States, had preference, and 
would overreach the assignment to James King- 
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it was the interest of Johnson, the bankrupt, 
that the United States should recover the 
amount of their judgments out of the prop- 
erty assigned to James King; for that as 
against the United States, he could not plead 
his certificate in bar of an action for these 
moneys; the United States, as Mr. IngersoU 
contended, not being barred by the bankrupt 
law; whereas he could plead it against James 
King, He had therefore a direct interest in 
shifting his creditor by paying the debt due 
to the United States out of this fund, and de- 
fending himself as against King, by his cer- 
tificate. (2) He maintained in the second 
place, that it was inadmissible evidence from 
Johnson, because, being party to the^deed of 
assignment made to the defendant on the 15th 
May, 1799, it was not competent for him to 
prove the insolvency of the house ut the time, 
and thereby defeat the security which he and 
his partner had given for a bona fide debt. 
On this point, he cited 1 Term R. 296, Mr. 
Rawle, contra, cited 3 Term R. 33,- and 7 
Term R. 601. 

Mr. Rawle, for the United States, on the 
first objection, cited the sixty-second section 
•of the banlirupt law [of April 4, ISOOJ which 
enacts, "that nothing contained in this law 
shall in any manner affect the right of pref- 
erence to prior satisfaction of debts due to 
the United States, as secured or provided by 
any law heretofore passed, nor shall be eon- 
straed to lessen or impair any right to, or se- 
<;urity for, money, due to the United States, 
■or to any of them.*' [1 Story's Laws, 750; 2 
Stat. 36.] SLxty-third section. "And that 
nothing contained in this act shall be taken 
■or construed to invalidate, or impair, any lien 
existing at the date of this act, upon the 
lands or chattels of any person who may be- 
<;ome a bankrupt" [1 Story's Laws, 750; 2 
° Stat. 36.] He argued that the United States 
were bound by the certificate under the bank- 
rupt law, as any other creditor Tvas, as 
-against the person and future effects of the 
bankrupt That the sixty-second section was 
Intended only to preserve to the United States 
in case of a bankruptcy, that preference of 
payment from the fund in the hands of the 
assignees, which by several acts of congress 
had been secured to them in case of insol- 
vency, assignment to trustees by the debtor, 
attachment, or state bankruptcy, before the 
passing of the bankrupt law of the United 
States. See [Act Aug. 4, 1790 (1 Story's Laws, 
147; 1 Stat 169, § 45); Act May 2, 1792 (1 
Story's Laws, 243; 1 Stat 263, § 18); Act 
March 3, 1797 (1 Story's Laws, 465; 1 Stat. 
515, § 5)],— by which acts, debts due to the 
United States for duties, or from revenue of- 
ficer, are first to be paid, in cases of insol- 
vency, assignment, &c. He contended, that the 
eolleetor, whose duty it was to recover the 
<luties, had no election to proceed against 
the bankrupt or the assignees; but was 
bound to call on the assignees, and claim the 
whole debt, out of the fund in their hands; 
and this was the construction most beneficial 



for the United States. Upon the other sup- 
position, instead of having a preference, 
they would be in a worse condition than a 
common creditor: for if not barred by the 
certificate, then they would be unable to come 
in under the commission, upon the effects as- 
signed, and be put to their remedy against the 
person of the bankrupt, stripped of every 
means of payment; and must, nine times in 
ten, lose their whole demand. The king, he 
said; was not bound by the statutes of bank- 
ruptcy, because not named; and therefore 
an extent served on the property of the 
bankrupt, will bind from the teste of the writ, 
and till actual assignment by the commis- 
sioners: but the king is bound by a.n actual 
assignment; because the property is then ac- 
tually vested in another. Cooke, Bankr. Law, 
392; Id. (Ed. 1786) 246. See W. Jones, 202; 
2 Show. 480. An assignment, then, on the 
supposition that the United States are not 
bound, will divest the property; and in- 
stead of a preference, they will have to look 
to the* bankrupt, without property, and de- 
prived of the means of future acquirements. 
The thirty-fourth section enacts, "that every 
such bankrupt shall be discharged from all 
debts by him or her due or owing at the time 
of becoming bankrupt, or which might be 
proved under the commission, and may plead 
his certificate in bar," &c. [1 Story's Laws, 
744; 2 Stat. 30.] The terms here used, are 
universal; they discharge him from all debts ;. 
and unless the debts of the United States are 
specially and clearly excepted, he ought not 
to be held liable. As to those words in the 
sixty-second section: "That nothing in the 
act should be construed t?o lessen or impair 
any right to, or security for money due to the 
United States, or any of them,"— he consid- 
ered them not as designed to exclude the 
bankrupt from the benefit of his certificate 
as against the United States, so far as re- 
spected his person and future effects, but 
merely to express by way of caution, that, 
however in respect to the debts or securities 
for debts of private creditors, the provisions 
of the act might tend to lessen or imimir their 
rights, yet in regard to moneys due to the 
United States, or to securities for such mon- 
eys, they should remain in full force, to their 
fuU amount against the bankrupt's proi>erty 
in the hands of the assignees. He observed, 
that the legislature would, in aU probability, 
have used a very different form of expression, 
if the intention were different from that 
which he assumed as the true construction. 
They would have said expressly, "that noth- 
ing in the act should be construed to exon- 
erate the person or effects of the bankrupt 
from debts due or owing to the United States." 
Mr. IngersoU, for defendant, said that no 
expressions could have been devised, more 
comprehensive or significant, than those used 
in the concluding sections of this act, to ex- 
empt and except out of all its provisions, the 
liens, preferences and contracts between the 
United States and the bankrupt The words 
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are, "that nothing in the act shall be taken 
or constnied, to lesson or impair any right to, 
or security for money due to the United 
States, or any of them." If this act is con- 
strued so as that the debtor be discharged un- 
der the certificate, in his person and future 
effects, from demands of the United States; 
■would not this be to lessen the security for 
the money due to the United States? The 
security for the money is the person and 
property of the debtor, and his future ac- 
quisitions. These are all taken from the 
United States, if it be held, that they are 
bound by the act. The consequence which it 
is supposed must flow from this construction, 
namely,. that the United States will be in a 
worse condition than the other creditors, if 
not within the act, as thereby, the property 
will be assigned, and their remedy lie only 
against the person and future effects of the 
bankrupt, will not exist. The assignment, as 
to their debts, will not destroy their prefer- 
ence; for this act expressly reserves to the 
United States the right of prior satisfaction 
given by any former law. So that debts due 
to the United States must be first satisfied, 
before the general creditors, or the assignees, 
can take under the assignment; and the 
property will be liable in the hands of the as- 
signees. 

TILGHaiAN, Chief Judge. We regret that 
so important a question should be brought 
up for determination, in the course of a trial, 
ui)on an objection to a witness. It must, 
however, receive an answer. Upon the best 
consideration which the circumstances wiU 
permit us to bestow on the point, we are of 
opinion, that debts due to the United States 
are not within the provisions of the bankrupt 
law; but that the debtor, his lands and ef- 
fects, present and future, are liable to actions 
and remedies for the recovery, as before the 
passing of that act. The sixty-second section 
of the law seems decisive. The consequence 
is, that the witness must be rejected, for it is 
plainly his interest that the United States 
should recover In this action against James 
King, the moneys due on the judgments and 
executions against himself and partner. For, 
as against James Bang, (whose debt against 
the house wiU be revived) he may plead his 
certificate in bar; but should the United 
States fail to recover the debt in this way, his 
person and future effects may be made liable 
to their suit on the judgments. 

TBQ3 COURT gave no opinion on the other 
objection to the witness. 

The question of fact litigated on the trial, 
was, whether the house of Johnson and King 
was insolvent on the 15th May, 1799, when 
the assignment of the wines was made to 
James King the defendant, in satisfaction of 
a precedent debt to him, for goods and mon- 
eys advanced to the house. On the part of 
the United States, it was asserted, that the 
house was in failing circumstances in the fall 



of 1798, and became insolvent, and stopped 
business in the course of the whiter. That 
this assignment was made to the father of 
one of the partners on the 15th May, 1799, 
after the date of the custom-house bonds to 
the United States, on which judgments had 
been obtained, and for which the executions 
had been levied on the wines in question. 

Mr. Rawle, for the United States, cited the 
several acts of congress which provide, that 
in eases of insolvency, &c. debts due to the 
United States, shall be first paid. See [1 StaL 
169, §45; Id. 263, §18; Id. 515, §5; 2 Stat. 676, 
§ 65]. By this last act, which seems to em- 
brace the former provisions, and to define 
them, it is enacted, that where any bond for 
the payment of duties shall not be satisfied on 
the day it may become due, the collector 
shall, forthwith, cause a prosecution to be 
commenced for the recovery of the money, 
&e. "And in all cases of insolvency, or where 
any estate in the hands of the executors, ad- 
ministrators or assignees, shall be insufficient 
to pay all the debts due from the deceased, 
the debt or debts due to the United States, 
on any such bond or bonds, shall be first sat- 
isfied; and any executor, administrator, or 
assignee, or other person, who shall pay any 
debt due by the person or estate from whom, 
or for which, they are acting, previous to the 
debt or debts due to the United States from 
such person or estate being first duly satis- 
fied and paid, shall become answerable in 
their own person and estate, for the debt or 
debts, &c. and actions may be commenced,. 
&c. and the cases of insolvency mentioned in 
this- section shall be deemed to extend as well 
to eases in which a debtor, not having sufla- 
eient property to pay all his or her debts, 
shaU have made a voluntary assignment there- 
of, for the benefit of his or her creditors, or 
in which the estate and effects of an abscond- 
ing, concealed or absent debtor, shall have 
been attacned by process of law, as to cases 
in which an act of legal bankruptcy shall have 
been committed." 

Several witnesses were examined on the 
part of the United States, who proved that in 
the fall of 1798 the hoiise was greatly embar- 
rassed, their notes at the bank protested, and 
renewed again by the same endorsers on small 
payments; previous to the assignment for 
some months, they made no purchases, and 
there remained on hand of goods at that time, 
but an inconsiderable stock. They met with 
very great losses at sea, and from the whole 
evidence, it was pretty clear that the house 
was insolvent on the 15th May, 17S9, when 
the assignment to the defendant in payment 
of his debt, was made. However, imtil the 
1st June following, they continued to pay 
debts; and actually paid off, after the assign- 
ment, debts to the amount of near 8,000 dol- 
lars; but on the 1st Jime, 1799, they applied 
to their creditors for and obtained a letter of 
license, &e. 

On the part of James King the defendant, 
it appeared, that he was a bona fide creditor 
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to the amount of his assignment: it did not 
appear that he knew the house was actually 
insolvent, when he , took the assignment: 
though he knew of their difficulties, and 
might reasonably apprehend his debt to be 
in danger, unless secured. 

Mr. Rawle, for the United States, stated 
that the only question for the Jury was, 
whether the house of Johnson and King, weie 
solvent or insolvent, on the 15th May, 1799, 
the date of the assignment If insolvent, 
then, he maintained the assignment was void 
as against the debt of the United States; be- 
ing in destruction of their preference in such 
case, under the acts of congress; and from 
the whole evidence, said it was very clear 
that on the 15th of May, 1799, they were un- 
able to pay their debts, and had been so ever 
smee. 

Rawle cited the following cases: Cockshot 
V. Bennett, 2 Term R. 7G3, that a subsequent 
promise, founded on a prior fraudulent consid- 
eration, was not good. 3 Term R.551; 4 Term 
R. 167; 6 Term R, 146, where debts secured 
to particular creditors, in breach of confi- 
dence, and general rights of other creditors, 
who came into friendly accommodations with 
the debtor, were held void. 

Ingersoll & Hallowell, contra, for defend- 
ant, argued, that admitting it could be ascer- 
tained with certainty, the house at that period 
stood debtor beyond its ability to pay; yet it 
was a misconstruction of the acts of congress, 
from thence to conclude, that all payments, 
assignments, and bona fide transfers of the 
debtor, were to be over-reached, in favour of 
the preference given to the debts of the Unit- 
ed States. That congress never intended to 
interpose a preference as against other cred- 
itors who received satisfaction from the debt- 
or in the course of trade and business, and 
before the debtor had become notoriously in- 
solvent; by assignment of his efEects to trus- 
tees for the benefit of his creditors; or had 
committed an act of bankruptcy, or his prop- 
erty was attached, or some other decided, and 
unequivocal act of inability to pay, was mani- 
fested. The consequences of a different con- 
struction, they alleged, would be pernicious in 
the highest degree. As to the general right 
of a debtor, to prefer a particular creditor in 
such case, they said there was no doubt, and 
cited 8 Term R. 528, where an assignment to 
trustees to pay particular creditors was held 
to be valid. 

TILGBDMCAN, Chief Judge (charging jury). 
At common law, a debtor, though Insolvent, 
may prefer a creditor. He may assign all, 
or any part of his effects in satisfaction of a 
bona fide debt, in exclusion of all other cred- 
itors. The bankrupt laws, and particular 
statutes, however, in particular cases, have in- 
terfered in favor of the general creditors, or 
some particular description of debts; and tak- 
en from the debtor bis right of preference. 
In this case, the right of the defendant under 
the assignment, as against the United States, 



is not affected by the bankrupt law. But it 
has been contended, that the special acts of 
congress giving to debts due to the United 
States upon bonds .for duties, a preference of 
payment in cases of insolvency of the debtor, 
will avoid the assignment: because at the 
time of the assignment, as it now appears 
from the evidence, the house was imable to 
pay its subsisting debts. 

We are clearly of opinion, that it is not ev- 
ery case of actual insolvency, which is within 
the words or intent of the acts of congress. 
Traders in business, and continuing so, may 
be really insolvent: they may be so unknown 
to themselves, and frequently unknown to 
mankind. It would be productive of the 
greatest injustice, and serve to embarrass and 
check mercantile transactions, if the right of 
a creditor to retain his payment, or transfer 
of property in payment, as against custom- 
house bonds, was to depend upon a future 
seruiiny on the part of the United States,' in- 
to the actual condition of the debtor's affairs, 
at the time of the payment, sale or assign- 
ment: it would lead to inextricable diflacul- 
ties. Our opinion is, that the act of the 2d 
March, 1799, in its terms and meaning, only 
gives a preference as against other creditors, 
on custom-house bonds, after a notorious act 
of insolvency; as where the debtor has as- 
signed for the benefit of his creditors; where 
he has absconded, and his property is attached. 
&c. In the case before us, although when the 
assignment was made, it is probable the 
house was really .insolvent, yet no act of 
bankruptcy had been committed; no assign- 
ment made to any one creditor of all the ef- 
fects; no attachment had issued; no transfer 
made to assignees for the benefit of all, or any 
particular creditors;— the house continued in 
business, and, though greatly embarrassed, 
paid debts until the 1st June. The defend- 
ant does not appear to have been privy to, 
or an agent in any fraud; but received the 
wines as a security for a bona fide debt: this, 
therefore, is not a ease of insolvency within 
the acts of congress, under which the United 
States can claim a preference, so as to avoid 
the assignment made to the defendant 

The jury found a verdict for the defendant 



Case No, 16,537. 

UNITED STATES v. The KITTY. 

[Bee. 252.] i 

District Conrt, D. South Carolina. Feb.l, 180S. 

Slave Tuaue— Remission op Forfeitures. 

Forfeiture under the act of congress prohibit- 
ing the importation of negroes after January 1, 
1808, may be remitted by this court in eases of 
extreme hardship. 

[Cited in Furniss v. The Magoun, Case No. 
5,163.] 

BEE, District Judge. This suit is insti- 
tuted by Captain McNeil of the revenue cut- 



i [Reported by Hon. Thomas Bee, District 
Judge.] 



U, S. V. KNAPP (Case No. 15,538) 



[26 Fed. Cas. page 792] 



ter Gallatin, against the schooner Kitty, for 
a breach of the first and seventh sections 
of the act of congress passed 2d Mareh^ 
last, entitled "An act to prohibit the im- 
portation of slaves into any port oir place 
within the jurisdiction of the United States 
after the 1st of January, 180S." It appear- 
ed in evidence, that the Kitty sailed froni 
Charleston on the l9th November, 1806, 
bound to the coast of Africa. She arrived 
there on the 1st January following, at which 
time her crew consisted of the captain, two 
mates, one steward, and seven seamen. The 
second mate and one seaman died in I^'ebru- 
ary; another seaman died in August follow- 
ing. The steward ran away, and the first 
mate was discharged as an incorrigible 
drunkard; so that, in the month of August, 
the captain only and five of the crew remain- 
ed. At this time they had pux'chased no 
more than thirty-two slaves; and such was 
the scarcity of pro,visions on the coast, that, 
till the beginning of November, they were 
threatened with famine. In July, the cap- 
tain was taken ill, and continued so till the 
vessel sailed In August, the ship's papers 
were seized by the governor, and detained for 
a fortnight. In September a report of war 
with Great Britain obliged the vessel to run 
up the river to avoid being captured. In Oc- 
tober, only two of the crew were fit for duty, 
and the vessel was so leaky as to be three 
weeks under repair; provisions for their re- 
turn could not be procured till November; 
on the 16th of that month she sailed, .and on 
the 16th January, 1808, was seized in Stono 
Inlet, near Charleston, by the captain of the 
revenue cutter. The libel prays condemna- 
tion of the vessel, as coming within the act 
of congress. The owners contend that this 
case, though within the letter,' is not within 
the spirit of the act 

I have considered the evidence and circum- 
stances of this cause with attention. It is 
not denied that the voyage was a legal one in 
its inception, and continued so for nearly 
fourteen months afterwards. The act by 
which the trade was made illegal was not 
passed till a long time after this vessel sail- 
ed; and there is no proof that kno-vyledge of 
it ever reached the captain, till his return. 
But if the act had been known to him, una- 
voidable accident and invincible necessity 
prevented his sailing sooner. As it was, he 
might have got here in six weeks, which the 
prosecutor himself allowed to be no uncom- 
mon passage; but head winds and a winter's 
passage detained him a fortnight longer. If 
ever there was a case of hardship, occasioned 
by no fault of the party, this is one; and it is 
justly and humanely observed by Sir 'Williani 
Scott (1 0. Rob. Adm. 221) that "laws which 
would not admit an equitable construction, 
applicable to the inevitable misfortunes or 
necessities of men, or the exercise of a fair 
discretion under difficulties, could not be 
framed for human societies." By this prin- 
ciple I shall be guided in the present case, 
more especially as the act of congress upon 



which the suit is grounded expressly gives 
the court a discretionary power in exti'eme 
cases, of which this is surely one. I, there- 
fore, dismiss the suit, but order that all the 
costs be paid by the claimant; for Captain 
McNeil, in this seizure and prosecution, did 
no more than obey a positive law, the direc- 
tions of which he would have been criminal 
in neglecting. 



Case Ho. 15,538. 

UNITED STATES. V. KNAPP. 

[MS.] 

District Court, S. D. New York. Sept. 27, 1849. 

Federal Jukis diction — Larceny at Militakt 
Posts — General Verdict. 

[1. Jurisdiction to legislate over territory ceded 
by a state to the United States for a military 
post, as in the case of "West Point, N. Y., be- 
comes exclusive by force of the cession alone, 
and is in no wise impaired by a reservation to the 
state of a right tc send process within the limits 
of the territory in pursuit of fugitives.] 

[2. Therefore a larceny committed at West 
Point is punishable by the United States courts 
under the crimes act of 1790, par. 16 (1 Stat. 
116).] 

[3. On a general verdict of guilty, the evi- 
dence will be appUed to any sufficient count ia 
the indictment, and the remaining counts will 
be wholly disregarded.] 

[This was an indictment against Frederick 
Knapp.] 

Before BETTS, District Judge. 

The prisoner was indicted for stealing sev- 
eral pieces of gold coin and other articles, the 
property of one Slahon, and the stealing of 
like articles, the owners of which are un- 
known. The indictment averred, in four 
counts, that the offense was committed at 
West Point, and, in two of them, in a cer- 
tain building there, called the "Dragoon Bar- 
racks." It aveiTCd, in one count, that West 
Point was under the sole and exclusive juris- 
diction of the United States; in- another, that 
it was under the jurisdiction of the United 
States; in the third, that the building was 
under the sole and exclusive jurisdiction of 
the United States; and in the fourth, that 
it was under the jurisdiction of the United 
States. The testimony proved the money 
was stolen out of a chest or drawer of Ma- 
hon, in the dragoon barracks at West Point, 
and the jury found the prisoner guilty of the 
larceny. The cession of West Point, includ- 
ing the locus in quo, was shown from the 
statutes of New York, with the reservation 
of a right for process issued by the state au- 
thority in civil or_ criminal cases, to be exe- 
cuted on the tract. A motion to quash the 
indictment is made, because it is not proved 
that the place where the offense was com- 
mitted was under the exclusive jurisdiction 
of the United States; and because the con- 
viction is general, the United States attorney 
refusing to elect any count of the indictment 
under which he claimed any conviction; and 
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because the evidence did not apply to two of 
the counts at all. 

The main point intended to be raised, as to 
the authority of the United States, under 
this grant of jurisdiction, to take cognizance 
■of the offense, is already disposed of by the 
cases cited. Com. t. Clary, 8 Mass. 72; TJ. 
S. V. Davis [Case No. 14,930]; and Story, 
Const § 1220. See, also, Whart Cr. Law, 59. 
The jurisdiction to legislate over the terri- 
tory becomes exclusive in the United States 
by force of the cession, and is no way lim- 
ited by the reservation on the part of the 
granting state, or recession to the state by 
the United States of a privilege to send pro- 
cess in pursuit of fugitives, within its limits. 
The offence charged in the indictment is ac- 
cordingly punishable under the crimes act of 
1790, par. 16 (1 Stat. 116). There is no legal 
inconsistency between the counts. The al- 
legation that the place was within the ju- 
risdiction of the United States does not con- 
flict with one that it was under its exclu- 
sive jurisdiction. A mere variation or sur- 
plusage in the statements and charges does 
not vitiate an indictment. On a general ver- 
dict of guilty the evidence will be applied to 
any sufficient count in the indictment, and 
the remaining counts will be wholly disre- 
garded, and judgment wiU be rendered con- 
formably. Whart Cr. Law, 618, 619; U. S, 
V. Furlong, 5 Wheat. [18 U. S.] 184. 

The motion in arrest of judgment is accord- 
ingly denied, judgment pronounced against 
the prisoner, and he is sentenced to pay a 
fine of .?50, and be imprisoned three months 
from the date of the conviction. 



Case JS[o. 16,539. 

UNITED STATES v. KNIGHT et al. 

' [3 Sumn. 358; i 1 Law Rep. 257.] 

Circuit Couit, D. Maine. Oct. Term, 18^.2 

Imprison.ment fok Debt — Adoption of State 
Laws— Goal Liberties — Escape. 

1. The act of congress- of 1800, e. 4 [2 Stat. 
4], is not that, by which the liberties of the 
gaol yards allowed to debtors imprisoned on 
execution issuing from the courts of the United 
•States are now regulated. 

2. The act of 1828, e. 68 [4 Stat. 278], has 
adopted the state laws on the subject of gaol 
liberties, then existing in the states, under the 
words of the third section, which declare, "that 
writs of execution and other final process issued 
on judgment's and decrees rendered in any of 
the courts of the United States, and the pro- 
ceedings thereupon shall be the same, &c., as are 
now used in the courts of such state," &c., &c. 

[Cited in Hathaway v. Eoaeh, Case No. 6.213; 
Re Freeman, Id. 5,038; Campbell v, Had- 
ley. Id. 2,358.], 

3. Qufere, whether, at the common law, it is 
an escape of a debtor imprisoned on execution, 
for the sheriff to ^llow him the liberties of the 
gaol yard; or whether the 'sheriff is bound to 
keep him in salva et arcta custodia within the 
walls of the gaol itself? 

1 [Reported by Charles Sumner, Esq.] 

2 [Affirmed in 14 Pet. (39 U. S.) 301.] 



This was an action brought on the 15th 
day of September, 1838, on a bond given to 
the United States on the 30th day of Jan- 
uary, 1838, for the liberties in the gaol yard 
in Portland, in Maine district. Plea, the 
general issue, with liberty to give special 
matter in evidence. The condition of the 
bond, after reciting, that Jacob Kiiight and 
Benjamin Knight have been, and now are, 
imprisoned in the prison in Portland, in 
Maine district, by virtue of an execution is- 
sued against them, on a judgment obtained 
against them by the United States, at the 
district court, &e., for the sum of §8,462.36 
principal, and $61.79 for interest* &c., and 
costs of suit taxed at, &c., proceeds as fol- 
lows; "Now if the said Jacob Knight and 
Benjamin Knight, from the time of execut- 
ing this bond, shall continue true prisoners 
in' the custody of the gaoler,, within the lim- 
its of the gaol yard, until they shall be law- 
fully discharged, and shaU not depart with- 
out the exterior bounds of said gaol yard, 
until lawfully discharged from said impris- 
onment according to the laws of the United 
States in such cases made and provided, 
and commit no manner of escape, then the 
said obligation shall- be void; otherwise to 
remain in full force." 

.The parties agreed upon a statement of 
facts as follows: "On the 30th day of Jan- 
uary last past (1838), the said Jacob and 
Benjamin were committed to the gaol in 
the city of Portland on an execution, issued 
on a judgment in favor of the said United 
States against said Jacob and Benjamin, 
whereupon the said Jacob and Benjamin as 
principals, and the said Isaac and Edward, 
as sureties, gave the bond declared on in 
this suit. That said Jacob and Benjamin 
continued to remain within the limits of the 
town of Portland, exclusive of the islands, 
and did not depart therefrom up to the time 
of the commencement of this suit, nor have 
they since departed therefrom; but neither 
the said Jacob or Benjamin, from the time 
of the execution of said bond, nor after- 
wards, at any time, lodged in the night time 
within the walls of said gaol, but remained 
at large within the limits of said town of 
Portland, exclusive of the islands belonging 
to the same, both day and night If, upon 
the foregoing facts, the court are of opinion' 
that the condition of said bond has been 
broken by the said Jacob and Benjamin, 
and that they have made an escape, then the 
said court are to render judgment, to be en- 
tered as of said October term, and as on a 
verdict rendered for the said United States. 
And if the court be of opinion, that the ob- 
ligation of said bond has not been broken, 
then judgment to be rendered in manner 
aforesaid for the said defendants. And 
each party reserve to themselves the right 
to a writ of" error to reverse any such judg- 
ment as may as aforesaid be rendered by 
said court in the case. A copy of the rec- 
ords of the court of sessions for tbe county 
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of Cumberland, hereunto annexed, may be 
referred to as a part of the facts of this 
case." 

To this statement was annexed the follow- 
ing document: 

"At a court of general sessions of the 
peace, for the county of Cumberland, begun 
and holden at Portland, in said eoimly, on 
the last Tuesday of May, A. D. 1787, being 
the 29th day of said month Dustices pres- 
ent: Enoch Freeman, ETsq., William Thomp- 
son, Esq., John Lewis, Esq., Edmund Phin- 
ney, Esq., Robert Southgate, Esq., John 
Prothingham, Esq., Isaac Parsons, Esq., 
William Gorham, Esq., George Pierce, Esq., 
David Mitchell, Esq., Samuel Freeman, 
Esq., Richard Codman. Esq., Samuel Small, 
Esq., Daniel Davis, Esq., Joshua Pabyan, 
Esq., John Dean, Esq., Peter Noyes, Esq.],3 
the court took into consideration the establish- 
ment of proper boundaries of the gaol yard 
in said county, and determined the same 
as follows, viz.: Beginning at the bottom 
of liOve lane at low-water mark, thence up 
said lane, including the houses on each side 
thereof, to the northerly side of Back street, 
thence down said Back street, including the 
houses on both sides thereof, to King street, 
from thence down said King street, includ- 
ing the houses on both sides thereof, to low- 
water mark, thence by low-water mark to 
the first boimds, including all the gi-ounds 
and buildings within the aforesaid limits. 

"At a court of general sessions of the 
peace, for the county of Cumberland, begun 
and holden at Portland, in said county, on 
the third Tuesday of October, being the 16th 
day of said month, A. D. 1798 [present" the 
following justices, viz.: William Thompson, 
William Gorham, John Lewis, Isaac Par- 
sons, Robert Southgate, Josiah Thatcher, 
Samuel Merrill, Benjamin Dunning, William 
Widgery, Paul Little, Ichabod Bonney, Jo- 
siah Pierce, Andrew Dunning, George Lew- 
is, Peter T. Smith, John Greenwood, William 
Martin, Stephen Longfellow, Samuel P. Rus- 
sell, Ammi R. Mitchell, Stephen Purrington, 
John Dean, Enoch Perley, Elisha Wil- 
liams], 3 the committee, appointed to con- 
sider suitable limits for the gaol yard, re- 
port, as their opinion, that the limits or 
bounds of the town of Portland, exclusive 
of the islands, be fixed and determined as 
the boundaries of said gaol yard. Their re- 
port is accepted, and the said limits fixed 
and determined as the bounds of said gaol 
yard accordingly 

"Recorded by Samuel Freeman, Clerk. 

"At a court of sessions, begun and holden 
at Portland, in and for the county of Cum- 
berland, on the second Tuesday of Septem- 
ber, being the 10th day of said month, A. 
D. 1822 [justices present: Hon. Woodbury 
Storer, chief Justice, Phineas liigalls, Wil- 
liam Hasty, Peleg Chandler, and Secomb 
Jordan, associate justices],3 the court hav- 

3 [From 1 Law Rep. 257.] 



ing, with much deliberation, attended to the 
subject of the limits of the gaol yard, which 
was under consideration at their last March 
term, as is fixed and established by the 
court of sessions, October term, A. D. 1798, 
are of opinion, that, inasmuch as the laws 
relating to imprisonment of debtors have 
lately been revised by the legislatm-e and 
Tindergone a material alteration, that the 
rights of individuals and the public will be 
as well secured, and the convenience of the 
citizens and the public essentially promoted 
by an extension of the bounds of the gaol 
yard. It is, therefore ordered, by the comrt, 
that from and after the day of passing this 
order, the bounds of the gaol yard be ex- 
tended over the whole county, and to the 
exterior limits thereof; which are hereby 
fixed and established as the bounds of the 
gaol yard for the said county of Cumber- 
land. And the clerk of the court is directed 
to publish the foregoing order, for the in- 
formation of the citizens of said coimty, in 
each of the newspapers printed in the town 
of Portland. September 14th, 1822. 
"Recorded by William T. Vaughan, Clerk." 

Mr. Deblois, for defendants, commenced 
by saying, as preliminary to his argument, 
if the defendants had committed a breach of 
the bond, that it was not from intention, but 
ignorance; and that they had been led into 
error by the marshal, who, when he com- 
mitted them, had stated to them, that they 
were entitled to the same liberties of the 
yard, as persons committed under process 
from the state courts. 

(1) By the statute of 1784, c. 41 (1 Gen. 
Laws Mass. p. 177), the court of sessions is 
authorized to fix the limits of the prison lib- 
erties; and by an order of the court of ses- 
sions of 1792, they were fixed at the interior 
limits of the town of Portland. By the act 
of congress of January 6, 1800, persons im- 
prisoned on process issuing from the courts 
of the United States, are entitled to the 
same privileges of the yard or limits of the 
prison as persons confined on process from 
the state courts. A breach of the bond can- 
not be committed while the prisoner remains, 
within the limits. And it is contended, that 
as the law was in 1800, when the act pass- 
ed, giving the prison liberties, no distinction 
was made between night and day; and that 
a prisoner, who has the liberty of the yard, 
remains a true prisoner, so long as he does 
not depart from the interior bounds of the 
gaol yard. Such is the condition of the bond. 
The bond itself makes no distinction be- 
tween night and day; and it is contended 
that the law does not. To this point he cit- 
ed the argument of Mr. Story, counsel in 
BaiHett V. Willis, 3 Mass. 86, and the au- 
thorities there referred to; the acts of the 
legislature of Massachusetts, Jan, 27, 1811; 
3 Laws Me. p. 259 (Act Feb. 26, 1822), ex- 
tending the gaol limits to the limits of the 
county; Steere v. Field [Case No, 13,350]. 
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(2) When the United States use the state 
gaols for the confinement of their prisoners, 
^e are to look to the state laws and regula- 
tions, to determine -what and where the gaol 
is. K the state enlarges or reduces its pris- 
on, it is .enlarged or reduced for prisoners 
confined under the authority of the United 
States. And if the state should remove the 
prison from the town of Portland to any 
other town, and establish her prison limits, 
the United States prisoners must follow it; 
and, so long as they remain within the pris- 
on, in its new location, there will be no es- 
cape. And where the United States allow 
their prisoners the benefit of the prison 
i:ules, they allow them precisely as they are 
allowed by the state to those confined under 
' the authority of the state. When these lib- 
erties are enlarged or contracted by the 
state for state prisoners, they are enlarged 
or contracted for those of the United States. 
Neither the act of 1800, nor any other act of 
the congress has undertaken to define what 
the privileges of €he yard are, but merely di- 
rects, that persons confined under process 
from their courts, shall have "like privileges 
of the yard or limits as persons confined on 
like process from the state courts," This 
principle is not repugnant to the doctrine of 
the supreme court, in the cases of Wayman 
V. Southard, 10 Wheat [23 U. S.] 1; and U. 
S. Bank v. Halstead, Id. 51, in which it is 
decided, that the process acts of the United 
States adopted the state practice, as it was 
at the time of the passage of the acts only; 
and did not adopt, prospectively, changes 
which the states might afterwards make. 
The commitment of a debtor on execution 
Is one of the modes of proceeding in a suit; 
but the mode of detention, after commit- 
ment, the greater or less degree of restraint 
imposed on the prisoner, are left by the 
United States to the states, with the single 
condition, that they shall be the same as is 
practised with respect to persons confined 
on like process under state authority, Serg, 
Const. Law (2d Ed.) 169; Reed v, FuUum, 2 
Pick. 158; Beers v. Haughton, 9 Pet [34 U. 
S,] 331; Randolph v. Donaldson, 9 Granch 
[13 U. S.] 76; 3 Pet [28 U. S.] 220. 

(3) If there has been an escape in this 
case, It is only because the debtors have not 
been confined within the walls of the prison 
during the night time. The limits of the 
prison yard, in 1800, when the act of con- 
gress was passed, were the limits of the 
town of Portland, inclusive of the islands; 
and it 'Is agreed, that the debtors have not 
passed beyond these limits. If imprison- 
ment within the prison walls during the 
night time was not necessary at common 
law, as it Is contended, notwithstanding the 
decision of Bartlett v. Willis, then, it is clear, 
there has been no escape. And If the prin- 
ciple contended for Is correct, that by the 
true construction of the act of 1800, connect- 
ed with the compact by which the United 
States have the use of the state prisons, 



what constitutes the prison and what consti- 
tutes imprisonment, or, what it is to remain 
a true prisoner, is to be determined by the 
law and practice of each state for the time 
being, then it is" clear there has been no es- 
cape. 

(4) As a matter of fact, prisoners, commit- 
ted under process from the United States 
courts for debt, have not been confined in 
this state within the walls during the night 
time, so that if there is an escape in this 
case, .there has been in every case of a com- 
mitment for debt This practice is urged as- 
a proof of the opinion of the profession on 
the point. 

(5) The manner in which persons may be 
discharged from imprisonment, is entirely 
regulated by the laws of the United States,, 
and the state Insolvent laws are entirely in- 
operative here. The act of the Maine leg- 
islature of 1830, c, 195, abolishes all impris- 
onment for debt, and all gaol limits, and re- 
quires persons arrested for debt to make a 
disclosure and take the poor debtors' oath in 
sis months, or go into dose prison. This, it 
is contended, is an insolvent law, and can- 
not apply to debtora arrested under process 
of the United States courts, and, more es- 
pecially, debtors of the United States. They 
can be discharged only In conformity' with 
the act of congress of May 8, 1792, § 1 [1 
Stat 275]. The prison limits for persons- 
committed under the authority of the United 
States, are now those last established by 
the state; but whether these, or the limits 
as they were in 1800, is immaterial to this 
case. The debtors have not been beyond 
the limits as established in 1800, 

Mr, Howard, U. S. Dist Atty. The pro 
cess act of the United States of 1792, gov- 
erns the proceedings in a suit before the 
commitment on execution; but the act of 
1800 applies after. The process act of 1828, 
it is contended, is not more extensive in its 
operation, than the act of 1792, Neither of 
these acts applies, after a debtor has been 
committed on execution. Glenn v. Hum- 
phreys [Case No. 5,480]; Wayman v. South- 
ard, 10 Wheat [23 U. S,] 1; Ogden v. 
Saunders, 12 Wheat [25 U. S-] 213; Beers 
V. Haughton, 9 Pet [34 U. S,] 59. The act 
of 1800 allows to debtors committed under 
process from the courts of the United States, 
the same privileges and liberties of the pris- 
on yards as were enjoyed by those commit- 
ted under process from the state courts at 
that time. It is contended, that, by the set- 
tled law of Massachusetts at that time, a 
person committed for debt, who had the lib- 
erty of the yard, was guilty of an escape 
by being out of the prison in the night time. 
The liberty of the yard was allowed only in 
the day time. Bartlett v. Willis, 3 Mass, 26; 
Clap V. Cofran, 7 Mass, 98, As it is admit- 
ted by the agreed statement of facts, that 
the debtors In this case hav^ continued at 
large within the limits during the night as 
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well as the day time, this disposes of the 
-case, if the principle we contend for is cor- 
rect. 

The relaxations of the laws in favor of im- 
prisoned debtors, introduced by the states 
subsequent to the passage of the act of 1800, 
could not be adopted by that act, and they 
have not been by any act since passed. It 
is an established principle, that the United 
States do not adopt the laws or regulations 
of the states by anticipation. When they 
adopt them, they adopt them as they, exist 
at the time. This is settled with respect 
to the process acts. A power is given to 
the court to vary them so as to confirm the 
subsequent change iu the state practice; but 
until they are so varied by the courts, they 
remain unchanged. The thirty-third section 
of the judiciary act [1 Stat. 91] is not incon- 
sistent with this principle, as that is merely 
the statement of a principle of universal 
law, an adoption of the lex loci, which the 
com-t would have applied without any legis- 
lative enunciation of the principle. "Way- 
man V. Southard, 10 Wheat. [23 U. S.] 1. 

It is contended, that the state law for the 
imprisonment of debtors, as it existed in 
1800, continues to be a law for debtors im- 
prisoned on process from the courts of the 
United States; that every act, which would 
be an escape, according to the law of the 
state in 1800, is an escape now notwith- 
standing any changes since introduced by 
the state in favor of persons imprisoned 
under that authority. The United States 
do not adopt the varying regulations with 
respect to imprisonment, any more than they 
do the changes which are made in the course 
of judicial proceedings. 

The process act of 1822 [Laws 1820-23, p. 
877] does not apply to proceedings after the 
debtor is committed. If, however, it be con- 
ceded that the rules relating to imprison- 
ment, vary for debtors committed under pro- 
cess from the United States courts accord- 
ing to changing legislation of the state, then 
the act of the legislature of Maine of 1830, 
c. 195, will govern this case. That requires 
the debtor to go into close prison at the end 
of six months after commitment, unless be- 
fore that time he takes the poor debtors' 
oath, or pays the debt. During the six 
months he is under no restraint, there are 
no prison limits, and the only gaol for debt- 
ors, by this act, is the gaol itself. The pris- 
oner must be within the walls of the prison. 

Before STQBY, Circuit Justice, and WARE, 
Distict Judge. 

STORY, Circuit Justice. This cause in- 
volves the consideration of some important 
questions, as to the adoption of the laws of 
the states in regard to writs of execution, 
and the right to the gaol liberties by im- 
prisoned debtors, which do not seem hitherto 
to have undergone any direct adjudication. 
The principal question is, whether, in the 



present case, the imprisoned debtors, having 
obtained the privileges of the gaol yard, by 
giving the bond in controversy, have been 
guilty of an escape by being without the 
walls of the gaol in the night time, although 
they have always remained by day and 
night within the limits of the gaol yard. 
Now, the solution of this question depends 
mainly upon another. What laws of the 
state upon the subject of gaol liberties have 
been adopted by congress to regulate the 
rights of debtors imprisoned on mesne or 
final process from the courts of the United 
States? The argument of the defendants' 
counsel substantially turns upon this: that 
the state laws, for the time being, upon the 
subject of gaol liberties, and the rights of 
imprisoned debtors, are adopted by congress. 
The argument of the district attorney, on the 
other hand, insists, that the act of congress 
of 1800, c. 4, is the only act regulating the 
subject, and that adopts the state laws then 
in force, and none that were subsequently 
passed. If the argument of the district at- 
torney be well founded, then, as the state 
of Maine continued to be a part of Massa- 
chusetts until March, 1820, the act of Mas- 
sachusetts of 1784, c. 41, is that, by which 
the court must be governed on the present 
occasion; and, indeed, upon any other 
ground, it is admitted, that the present suit 
is unmaintainable. 

Let us now proceed to a brief survey of 
the legislation of congress, so far as it touch- 
es the present subject. The act of 1789, c. 
21, provided, that the forms of writs and ex- 
ecutions, except their style and "modes of 
process," in the courts of the United States, 
in suits at common law, should be the same, 
in each state respectively, as were then used 
or allowed in the supreme courts of the 
same. The particular words of the act, it 
having expired, need not be cited. Then 
came the act of 1792, c. 36, which provided, 
"that the forms of writs, executions, and 
other process, except their style, and the 
forms and modes of proceeding in suits, in 
those of common law, shall be the same as 
are now used in the said courts respectively, 
in pursuance of the act entitled, &e. &c. (tlie 
act of 1789, c. 21), except so far as may have 
been provided for by the act to establish the 
judicial courts of the United States; sub- 
ject, however, to such alterations and addi- 
tions as the said courts respectively shall in 
their discretion deem expedient, or to such 
regulations as the supreme court of the Unit- 
ed States shall think proper from time to 
time by male to prescribe to any circuit or 
district court concerning the same." Three 
days prior to the passing of this last act, 
congress, by another act (the act of the 5th 
of May, 1792, e. 29), provided, "that persons, 
imprisoned on executions issuing from any 
court of the United States, for satisfaction 
of judgments in any civil actions, shall be 
entitled to like privileges of the yards or lim- 
its of the respective gaols, as persons, confin- 
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ed in such gaols for debt on judgments ren- 
dered in the courts of the several states are 
entitled to, and under the like regulations 
and restrictions." G^his act .being temporary, 
■was continued for a short period by the 
act of May, 1794, c. 34; and that -was suc- 
ceeded by another temporary act, the act of 
May, 1706, c. 3S [1 Stat. 4S2]; and within a 
few months after this last act expired, the 
act of the 4th of January, 1800, c. 4 (which 
has been alluded to), was passed, and is still 
in force. That act proTided, *'that persons 
imprisoned on process issuing from any 
court of the United States, as well at the 
suit of the United States, as at the suit of 
any person or persons in civil actions, shall 
be entitled to like privileges of the yards, or 
limits, of the respective gaols, as persons con- 
fined in like cases on process. from the courts 
of the respective states are entitled to, and 
under the like regulations and restrictions'." 

There is no other act of congress, which, 
in terms, refers to the subject of gaol liber- 
ties; and it has been contended (as has been 
already stated) that this is the sole act 
which does, in fact, regulate the subject, so 
far as respects the national' legislation. If 
this be so, I should have little difficulty in 
acceding to another part of the argument, 
and that is, that the act adopted only the 
state laws then in force, and did not adopt, 
prospectively, the future legislation of 'the 
states. Hitherto, the judicial construction of 
the acts of congress, which have adopted 
state laws, touching writs and processes, 
and the proceedings thereon, has uniformly 
been, that they applied to the state laws 
then in force. To this effect, are the deci- 
sions in TVayman v. Southard, 10 Wheat. [23 
U. S.] 1, and U. S. Bank v. Halstead, Id. 51; 
and Beers v. Haughton, 9 Pet. [34 U. S.] 
311. I must confess, that I entertain very 
serious doubts, whether congress does pos- 
sess a constitutional authority to adopt pro- 
spectively state legislation on any given sub- 
ject; for that, it seems to me, would amount 
to a delegation of its own legislative power. 
And I "think my doubts strengthened by 
what fell from the supreme court, on this 
point, in Wayman v. Southard, 10 Wheat. [23 
U. S.] 1, and U. S. Bank v. Halstead, Id. 51. 
At all events, I should not be disposed to 
give such a construction to any act of con- 
gress, unless it was positively required by 
its words and its intent; which, it seems to 
me, cannot be affirmed of the act of 1800. 

The difficulty, which I have, is of a very 
different nature; and that is, whether the 
act of 1800 alone is applicable to the case of 
the gaol liberties. But passing by that point 
for a moment, let us see, how the case would 
stand upon the Massachusetts act of 1784, 
e. 41. That act, in the eighth section, pro- 
vided, "that the courts of the general ses- 
sions of the peace shall fix and determine 
the boundaries of the gaol yards, to the sev- 
eral gaols appertaining, in their respective 
counties." And in the same section it far- 



ther provided, "that any person imprisoned 
for debt, either upon mesne process or exe- 
cution, shall be permitted and allowed to- 
have a chamber and lodging in any of the- 
houses or apartments belonging to such pris- 
ons, and liberty of the yard within the same, 
in the day time, but not to pass without the 
limits of the prison." Now, it is upon the 
terms of this enactment, that the district at- 
torney rests his case, and contends, upon thb 
authority of decided cases, that it is an es- 
cape for a debtor, having the liberty of the 
yard, to be without the walls of the prison, 
although ^he be within the limits of the yard, 
in the night time. And, in this position, he 
is fully borne out by the authority of the- 
state courts. The very point has undergone- 
repeated adjudications in the most solemn 
and formal manner. Bartlett v. Willis, 3 
Mass. 86; Baxter v. Taber, 4 Mass. 361; 
Olap V. Cofran, 7 Mass. 98, 10 Mass. 373; 
Freeman v. Davis, 7 Mass. 200; Burroughs- 
V. Lowder, 8 Mass. 373; Walter v. Bacon, 
Id. 46S; Patterson v. Philbrook, 9 Mass. 151; 
Trull V. Wilson, Id. ,154,— are directly in 
point. With these decisions, so far as they 
profess to decide, that the debtor is not en- 
titled to claim the liberty of the yard, except 
in the day time, as a matter of right, I en- 
tirely accord. But so far as they decide, 
that the sheriff has no authority, at his own 
discretion and peril, to allow the debtor th& 
liberty of the yard in the night time, as a 
matter of favor and not of right, if the ques- 
tion were new, I should be compelled to dif- 
fer from the learned court. In the case of 
Steere v. Field [Case No. 13,350], I had occa- 
sion, in the state of Rhode Island, fully to 
express my opinion on this point; and to thfr 
opinion then given I deliberately adhere. 
But I consider the decisions of the state 
courts, upon the construction of their own 
statutes, to be conclusive upon the judgment 
of the courts of the United States; and, 
therefore, I adopt and follow these decisions, 
as containing the true interpretation of the 
Massachusetts statute of 1784, c. 41. And as 
the act of 1800, c. 4, allows the liberty of the 
gaol yard "under the like regulations and re- 
strictions" as govern in the state courts, 
there has been an escape, constituting a 
breach of the present bond, if the act of 1800 
alone gives the rule to this court. 

And this "leads me to the consideration of 
another point, which is, whether the act of 
congress of 1828, c. 68, does not embrace and 
regulate the right of imprisoned debtors to 
the gaol liberties. If it does, then it carries 
down the national legislation, so as to em- 
brace all the state laws in force on the same 
subject' at the time of passiing that act The- 
first section of that act, provides, "that the 
forms of mesne process, except the style,, 
and the forms and modes of proceeding, in 
suits in the courts of the United States, held 
in those states admitted into the Union since- 
the 29th of September, in the year 1789, in 
those of common law, shaU be the same in. 
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each of the said states respectively, as are 
now used in the highest court of original and 
general jurisdiction of the same," &c. &e.; 
subject, however, to such alterations and ad- 
ditions, as the said courts "of the United 
States respectively shall in their discretion 
deem expedient, or to such regulations as the 
supreme court of the United States shall 
think proper, from time to time, by rules, 
to prescribe to any circuit or district court 
•concerning the same. Now, it is to be recol- 
lected, that the acts of Massachusetts and 
Maine, give the privilege of the gaol liberties 
to debtors imprisoned on mesne process, as 
well as on execution; and the question might 
naturally arise, under such circumstances, 
whether the "forms and modes of proceeding,'* 
In suits at common law, referred to in this sec- 
tion, did not include the right of such debt- 
■ors in Maine to the privilege of gaol liberties, 
I confess, that I should have great difficulties 
in holding a different doctrine. But the third 
section of the act is more directly applicable. 
It provides, "that writs of execution, and 
other final process issued on judgments and 
decrees, rendered in any of the courts of the 
United States, and the proceedings thereup- 
on, shall be the same, except their style, in 
each state respectively, as are now used in 
the courts of such state, &c. &c.; provided, 
however, that it shall be in the power of the 
courts, if they see fit in their discretion, so 
far to alter fiual process in said courts as to 
conform the same to any change, which may 
be adopted by the legislatures of the respec- 
tive states for the state courts." Now, here 
we find it expressly provided, that "the pro- 
ceedings," upon writs of execution and other 
final process, shall be the same as were at 
that time used in the state courts. The 
question, then, arises, whether the allowance 
of the gaol liberties were not a part of 
the "proceedings" upon such writs of execu- 
tion and other final process within the true 
intent and meaning of the act. 

Upon the best consideration I have been 
able to give the subject, I think it was. It 
seems to me that all proceedings consequent 
upon, and incident to such writs of execution 
and other final process, until the complete 
satisfaction and discharge thereof, are prop- 
erly, in the sense of the act, proceedings on 
the execution or other final process; and that, 
therefore, the proceedings to obtain the gaol 
liberties by a debtor imprisoned on such ex- 
ecution, or other final process, are '"proceed- 
ings thereupon," within the scope and pur- 
view of the act This, it seems to me, is the 
natural import of the terms used, and a ra- 
tional exposition of their intention and object 
One consideration, which would weigh great- 
ly with me in supporting this construction, is, 
that, in any other view, no debtor imprisoned 
on execution in any of the new states, admit- 
ted into the Union since the passing of the act 
of 1800, c. 4, and then constituting a part of 
the territories of the United States, would 
have any right to such gaol liberties, however 



liberally the privilege may have been granted 
on mesne or final process by the laws of such 
new states. I do not know, but I presume, 
that the general, if not the universal, prac- 
tice in these states has been, to allow the 
privilege of the gaol liberties to all imprison- 
ed debtors imder the state process; and that 
the same practice has prevailed in the courts 
of the United States in those states. And 
if the fact be, as I presmne it to be, the 
practice in the courts of the United States 
had a natural foundation and origin in the 
provisions of the act of 1792, c. 36, which 
adopted the "modes of proceeding in suits 
at common law," then existing in the state 
comrts under the state laws; and authorized 
the courts of the United States, in their dis- 
cretion, to make alterations an'd additions 
thereto; thus opening the means of adopting 
by express rule or by silent usage the regula- 
tions, which might, from time to time, be 
authorized by the progressive legislation of 
the states on the same subject It consti- 
tutes no objection to this construction of the 
act of 1792, c. 36, that there was at that 
time in existence, a temporary act of congress 
(act of 1792, c/ 29), on the very subject of 
the gaol liberties; or that there were other 
acts of the like purport up to the act of 1800, 
e. 4. These may be accounted for upon two 
considerations; first, that they were designed 
to give a positive right to imprisoned debtors 
to gaol liberties; and, secondly, as a preven- 
tion against any doubt, touching so interest- 
ing and humane an object 

But what entirely satisfies my mind on this 
point, is, that the supreme court of the Unit- 
ed States, in the' case of Wayman v. South- 
ard, 10 Wheat [23 U. S.] 35-37, manifestly 
adopted this very construction of the words 
"modes of proceeding" in suits at common 
law, in the act of 1792, c. 36. Mr. Chief Jus- 
tice Marshall, addressing himself to the ques- 
tion then before the court, whether "proceed- 
ings on execution" were within the purview 
of the words "modes of proceeding In suits 
at common law," in delivering the opinion of 
the courts said: The act, passed in 1800, "for 
the relief of persons imprisoned for debt," 
takes up a subject, on which every state in 
the Union had acted, previous to September, 
1789. It authorizes the marshal to aUow the 
benefit of prison rules to those, who are in 
custody under process issued from the courts 
of the United States, in the same manner, as 
it is allowed to those, who are imprisoned un- 
der process issued from the courts of the re- 
spective states. Congress took up this sub- 
ject in 1792, and provided for it by a tempo- 
rary law, which was continued from time to 
time, until the permanent law of 1800. It is 
the only act, to which the attention of the 
court has been drawn, that can countenance 
the opinion, that the legislature did not con- 
sider the process act as regulating the con- 
duct of an officer in the service of executions. 
It may be supposed, that, in adopting the 
state laws as furnishing the rule for proceed- 



[26 Fed. Cas. page 799] 



(Case No. 15,639) U. S. v. KNIGHT 



ing in suits at common law, that rule was 
applicable to wilts of capias ad satisfacien- 
dum, as of fieri facias; and that the marshal 
would be as much bound to allow a prisoner 
the benefit of the rules under the act of con- 
gress, as to sell upon the notice and on the 
credit prescribed by the state laws. The 
suggestion is certainly entitled to considera- 
tion. But were it true, that the process act 
would, on a correct construction, adopt the 
state laws which give to a debtor the benefit 
of the rules, this single act of superfluous 
legislation, which might be a precaution, sug- 
gested by the delicacy of the subject, by an 
anxiety to insure such mitigation of the hard- 
ships of imprisonment, as the citizens of the 
respective states were accustomed to see, and 
to protect the officer from the hazard of lib- 
erating the person of an Imprisoned debtor, 
could not countervail the arguments to be 
drawn from every other law passed in re- 
lation to proceedings on executions, and from 
the omission to pass laws, which would cer- 
tainly be requisite to direct the conduct of 
the officer, if a rule was not furnished by 
the process act. But there is a distinction 
between the cases sufficient to justify this 
particular provision. The gaols, in which the 
prisoners are to be confined, did not belong 
to the government of the Union, and the priv- 
ilege of using them was ceded by the several 
states, under a compact with the United 
States. The gaolers were state officers, and 
received prisoners committed under process 
of the United States, in obedience to the laws 
of their respective states. ■ Some doubt might 
reasonably be entertained, how far the pro- 
cess act might be understood to apply to 
them. The resolutions of congress, under 
which the use of the state gaols was obtain- 
ed, "recommended it to the legislatures of the 
several states, to pass laws, making it ex- 
pressly the duty of the keepers of their gaols, 
to receive and safe keep therein all prisoners 
committed under the authority of the United 
States, until they shall be discharged by due 
course of laws thereof." The laws of the 
states, so far as they have been examined, 
conform to this resolution. Doubts might' 
well be entertained, of permitting the pris- 
oner, under this resolution, and these laws, to 
have the benefit of the rules. The removal 
of such doubts, seems to have been a prudent 
precaution." 

Now, it is observable from the whole cur- 
rent of reasoning in this opinion, that the 
principal doubt, whether "proceedings" on ex- 
ecutions were within the reach of the words, 
"modes of proceeding" in the act of 1792, c. 
36, arose from these very acts on the subject 
of gaol liberties. And yet the court treated 
them as merely affirmative, and as prudent 
precautions. But the doubt in Wayman v. 
Southard is completely done a-?7ay by the 
express words of the act of 1828, "the pro- 
ceedings thereupon," that is, upon writs of 
execution, and other final process. And the 
whole reasoning of the supreme court shows, 



that such words would include proceed- 
ings by debtors to obtain the gaol liberties. 
The case of Beers v. Haughton, 9 Pet. [34 
tJ. S.] 329, 359-362, recognises and enforces 
the same interpretation of the act of 1792. 
In this last ease the court said. "This act 
(the act of 1828, c. 68), was made after the 
decisions in Wayman v. Southard, 10 Wheat. 
[23 U. S.] 1, and Bank of IT. S. v. Halstead, 
Id. 51, and was manifestly intended to con- 
firm the construction given in those cases 
to the acts of 1789 and 1792; and to continue 
the like powers in the courts to alter and add 
to the processes, whether mesne or final, and 
to regulate the modes of proceeding in writs 
and upon processes, as had been held to ex- 
ist under those acts. The language employed 
seems to have been designed to put at rest 
all future doubts upon the subject. But the 
material consideration, now to be taken no- 
tice of, is, that the act of 1828 expressly 
adopts the mesne processes and modes of pro- 
ceeding in suits at common law then existing 
in the highest state courts tmder the state 
laws, which included all the regidations of 
the state laws, as to bail and exemptions of 
the party from arrest and imprisonment. In 
regard also to writs of execution and other 
final process, and the proceedings thereupon, 
it adopts an equally comprehensive language, 
and declares that they shall be the same as 
were then used in the courts of the state. 
Now the words 'the proceedings on the writs 
of execution and other final process' must 
from their very import be construed to in- 
clude all the laws which regulate the rights, 
duties, and conduct of officers in the service 
of such process, according to its exigencies, 
upon the person or property of the execution 
debtor, and also all exemptions from arrest 
and imprisonment under such process created 
by those laws." Now, although some part 
of this language is addressed to the consid- 
eration of the immediate question then before 
the court, the discharge of bail, upon the 
ground that the debtor was by the state laws 
discharged from imprisonment, which laws 
had been adopted • by a rule of the circuit 
court; yet the general scope of the reason- 
ing is very full to the purposes of the pres- 
ent case. If the words, "the proceedings" on 
executions, would Include exemptions from 
arrest and imprisonment, they must, a for- 
tiori, include the minor right of mitigating 
imprisonment by an allowance of the gaol 
liberties. 

If I am right in this interpretation of the 
act'Of 1828, then it has, by implication, adopt- 
ed the act of Maine of the 9th of February, 
1822, c. 209, on the subject of gaol liberties. 
The second section of that act provides, "that 
the boundaries of the gaol yards, in the sev- 
eral coimties in this state, as fixed and deter- 
mined prior to the 21st day of March, 1821, 
be and are hereby established, and shall con- 
tinue until the same or any of them shall 
be changed by the court of sessions." The 
fourth section provides, "that whenever any 
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person, who is or may be imprisoned for 
debt on mesne process or execution shall 
give bond to the creditor, with one or more 
sureties approved, &c., conditioned, that fronn 
the time of executing such bond, he will not 
depart without the exterior bounds of the 
gaol yard, until lawfully discharged, and if 
imprisoned on execution, further conditioned, 
that he will surrender himself to the gaol 
keeper, and go into close confinement, as is 
required by law, without requiring any other 
condition of the bond." The eighth section 
provides, "that nothing shall be considered a 
breach of any bond, which has been or may 
be given to obtain the liberty of the gaol 
yard, except the passing over and beyond the 
exterior limits and bounds thereof, as by law 
established, or neglecting to suiTcnder him- 
self to the gaol keeper as required by the 
twenty-first section of this act." The twen- 
ty-first section provides, "that if any, who 
may be hereafter imprisoned for debt on ex- 
ecution, shall not within nine months aftet 
being first admitted to the liberty of the gaol 
yard, by giving bond as aforesaid, be dis- 
charged according to law, such person shall 
no longer be entitled to the liberty of the 
gaol yard; but it shall be the duty of the gaol 
keeper, from and after the expiration of 
nine months, to hold such person in close con- 
finement, until lawfully discharged there- 
fi'om; and if such person shall not, within 
three days after the expiration of said nine 
months, surrender himself to the gaol keeper 
and go into close confinement, it shall be 
deemed a breach of the condition of his bond 
for the liberty of the gaol yard." 

These are all the provisions of the statute, 
which it seems necessary to cite upon the 
present occasion. In the first place, it is plain 
from them, that the condition of the present 
bond does not, either in form or substance, 
conform to that prescribed by the statute. 
What may be the legal effect of this depar- 
ture from the terms prescribed by the stat- 
ute, I do not pretend to state, except that 
I may say, that not being a statute bond, the 
judgment, if any, which may be rendered up- 
on it, must stand upon the common law, and 
not upon the regulations of the statute. 

In the next place, it is as plain, that the 
statute makes no difference between the day 
time and the night time, as to the right of 
the debtor to the full use of the privileges of 
the gaol yard- On the contrary, it expressly 
declares, that nothing shall be considered as 
a breach of the bond, except passing over 
and beyond the exterior limits and bounds of 
the gaol yard, or a nonsurrender according 
to the provisions of the twenty-first section 
of the statute. In this respect it, differs es- 
sentially from the Massachusetts act of 1784, 
c. 41, already cited. 

It will make no difference in the present 
ease, that the Maine act of 1822, c. 209, has 
been changed, or added to, or repealed by any 
state legislation subsequent to the act of 1828, 
c, 68. This latter statute having adopted the 



antecedent state laws, no subsequent change 
or repeal of those laws has any effect upon 
the proceedings upon executions, and other 
final process issuing from the courts of the 
United States. The proceedings on execu- 
tions, and other final proceedings, are to be, 
and remain, exactly, as if the state acts so- 
adopted continued in full fotce without alter- 
ation or addition. This very point was ex- 
pressly declared in Beers v. Haughton, 9 Pet. 
[34 U. S.] 329, 363. 

The consequence of this view of the case, 
upon the statement of facts, is, in my judg- 
ment, that there has been no escape, by which 
the present bond has become so forfeited. As- 
, the district judge concurs therein, judgment 
will be rendered for the defendants accord- 
ingly. 

[The case was taken on a writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 14 Pet. (39 U. S.) 301.] 



Case ITo. 16,640. 

UNITED STATES v. KNOWLES. 

[4 Sawy. 517.] i 

District Court, N. D. Cahfornia. July 11, 1864, 

Homicide — Allowing a Sailor to Drown— Duty 

OF Sea Captain — Reasonable Doubt 

— Good Character. 

1. An indictment against a ship^eaptain for 
murder, cliargang him with having willfully omit- 
ted to stop the ship, or to lower either of its 
boats, or to make any attempt to rescue a sailor, 
who, while employed on the royal-yard arm, had 
accidentally fallen into the sea, by reason of 
which omission and negligence, the sailor was 
drowned, will not warrant a conviction of any 
greater offense than manslaughter. 

2. Where the death of a human being is the 
direct and immediate result of the omission of a 
party to perform a plain duty, imposed upon him 
by law or contract, such party is guilty of a 
felonious homicide. 

[Cited in Thomas v. People (Colo. App.) 31 
Pac. 350.3 

3. In case of a person falling overboard from a 
ship at sea, whether passenger or seaman, where 
lie is not killed by the fall, the commander is 
bound both by law and by contract to do every- 
thing, consistent with the safety of the ship and 
of the passengers and crew, necessary to his 
rescue, no matter what delay in the voyage may 
be occasioned, or what expense to the owners 
n;ay be incurred. 

4. A doubt founded upon a consideration of all 
the circumstances and evidence, and not a doubt 
resting upon mere conjecture or speculation, is 
a reasonable doubt, 

[Cited in State v. Gile (Wash.) 35 Pac. 421.] 

5. On the trial of a sea-captain for manslaugh- 
ter, in omitting any attempt to rescue one of his 
crew, who had fallen from the royal-yard-arm in- 
to the sea, and the defense was that the sea- 
man had been killed by the fall: Held, that the 
burden was upon defendant of showing that the 
fall was fatal, or of showing such attending cir- 
cnmstances as to create a reasonable doubt 
whether such was not the fact 

6. If there be any doubt as to the conduct of a 
person charged with crime, his previous good 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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life and character is ent«tled to consideration 
with the jury. 

The defendant [Josiah N. Kiiowles] 'wbs 
indicted and tried at the Jime term of 1864, 
for murder on the high seas. The facts of 
the case sufficiently appear in the charge of 
the court 

William H. Sharp, U, S. Att7. 
Hall McAllister, for defendant. 

FIELD, Circuit Justice (charging jury). 
The defendant is charged in the indictment 
with the crime of murder upon the high 
seas. The district attorney does not, how- 
ever, seek from you a conviction of the de- 
fendant for this offense. He asks only a 
conviction for manslaughter, and the trial 
has heen conducted as if the indictment 
charged only this lesser offense. Indeed, 
the facts it alleges as a fotmdalion for the 
charge would not warrant a conviction of 
any greater offense. It alleges that the de- 
fendant was, on the first day of April, 1864, 
captain of the American ship Charger, be- 
longing to citizens of the United States; 
that the ship had on board ten mariners, and 
among them one John P. Swainson; that 
the ship was provided with three boats, for 
the protection and safety of the lives of the 
persons on board, in case of accident; and 
that it was the duty of the defendant to 
manage and control the ship and boats, so 
as to insure such protection and safety; that 
on the first of Aprn, 1864, the said Swain- 
son was employed as seaman upon the royal- 
yard-arm of the mainmast of the ship in 
furhng the royal-sail; that whilst thus em- 
ployed he accidentally fell into the sea; and 
that the defendant willfuUy omitted to stop 
the ship, or to lower either of the boats, or 
to make any attempt to rescue and save 
Swainson, as was his duty to do; that 
Swainson woxild have been rescued and 
saved had the defendant stopped his ship ' 
and lowered either of his boats, and from 
his negligence and omission in this respect, 
Swainson was drowned. 

As you win thus perceive, gentlemen, tne 
charge is that the death of Swainson was 
occasioned by the willful omission of the 
defendant to stop the ship, lower the boats, 
and rescue him, or to make any attempt for 
his rescue. In the majority of cases where 
manslaughter is charged, the death alleged 
has resulted from direct violence on the part 
of the accused. Here the death is charged 
to have been occasioned by the willful omis- 
sion of the defendant to perform a plain 
duty. 

There may be in the omission to do a par- 
ticular act under some circumstances, as well 
as in the commission of an act, such a de- 
gree of criminality as to render the offender 
liable to indictment for manslaughter. The 
law on the subject is this; that where death 
is the direct and immediate result of the 
omission of a party to p(,>rform a plain duty 
26FED.CAS. — 51 



imposed upon him by law or contract, he is 
guilty of a felonious homicide. There aie 
several particulars in this statement of the 
law, to which your attention is directed. 

In the first place, the duty omitted must 
be a plain duty, by which I mean that it 
must be one that does not admit of any dis- 
cussion as to its obligatory force; one upon 
which different minds must agree, or will 
generally agree. Where doubt exists as to 
what conduct should be pursued in a particu- 
lar case, and intelligent men differ as to the 
proper action to be had, the law does not 
impute guilt to any one, if, from omission 
to adopt one course instead of another, fatal 
i consequences follow to others. The law 
does not enter into any consideration of the 
reasons governing the conduct of men in 
such cases, to determine whether they are 
culpable or not 

In the second place, the duty omitted must 
be one which the party is bound to perfonn 
by law or contract, and not one the per- 
formance of which depends simply upon his 
humanity, or his sense of justice or propri- 
ety. In the absence of such obligations, it 
is undoubtedly the moral duly of every per- 
son to extend to others assistance when in 
danger; to throw, for instance a plank or 
rope to a drowning man, or make other ef- 
forts for his rescue, and if such efforts 
should be omitted by any one when they 
could be made without imperiling his own 
life, he would, by his conduct, draw upon 
himself the just censure and reproach of 
good men; but this is the only punishment 
to which he would be subjected by society. 

In the third place, the death which follows 
the duty omitted must be the immediate and 
direct consequence of the omission. There 
are many cases in the reports in which this 
doctrine of liability for negligence resulting 
in death is asserted. In one case a defend- 
ant had been employed to give signals to 
railway trains of obstructions on the road. 
Having on one occasion neglected to give 
, the proper signal of an obstruction, a colli- 
sion followed, causing the death of a pas- 
senger. The negligence was held to be 
criminal, and the defendant was convicted 
of manslaughter. Reg. v. Pargeter, 3 Cox, 
Cr. Cas. 191. In another case, the defend- 
ant was employed as the ground bailiff of a 
mine, and as such it was his duty to cause 
the mine to be ventilated, by directing air- 
headings to be placed where necessary. By 
his omission to do this in a particular place, 
the damp in the mine exploded, and several 
persons were killed. The defendant was 
indicted for manslaughter, and the court in- 
structed the jury that if they were satisfied 
that it was the ordinary and plain duty of 
the prisoner to cause the air-heading to be 
made in the mine, and that a person using 
reasonable diligence would have had it done, 
and that by the omission the death of the 
deceased occurred, they should find the pris- 
oner guilty. Reg. v. Haines, 2 Car. & K. 
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368. In these cases, you will perceive that 
the omission which resulted fatally was of 
a plain personal duty, and that the accident 
was the immediate and direct consequence 
of the omission. 

Now, in the case of a person falling over- 
board from a ship at sea, whether passenger 
or seaman, when he is not killed by the 
fall, there is no question as to the duty of 
the commander. He is bound, both by law 
and by contract, to do everything consist- 
ent with the safety of the ship and of the 
passengers and crew, necessary to rescue the 
person overboard, and for that purpose to 
stop the vessel, lower the boats, and throw 
to him such buoys or other articles which 
can be readily obtained, that may serve to 
support him in the water until he is reached 
by the boats and saved. No matter what 
delay in the voyage may be occasioned, or 
what expense to the owners may be in- 
curred, nothing will excuse the commander 
for any omission to take these steps to save 
the person overboard, provided they can be 
taken with a due regard to the safety of the 
ship and others remaining on board. Sub- 
ject to this condition, every person at sea, 
whether passenger or seaman, has a right to 
all reasonable efforts of the commander of 
the vessel for his rescue, in case he should 
by accident fall or be thrown overboard. 
Any neglect to make such efforts would be 
criminal, and if followed by the loss of the 
person overboard, when by them he might 
have been saved, the commander would be 
guilty of manslaughter, and might be in- 
dieted and punished for that offense. 

In the present case it is not pretended 
that any efforts were made by the defend- 
ant to save Swainson, nor is the law as tt> 
the duty of the commander, and his liability 
for omitting to perform it under the condi- 
tions stated, controverted by counsel. The 
positions taken in the defense of the ac- 
cused are: (1) That Swainson was killed by 
his fall from the yard; (2) that if not kiU- 
ed, it would have been impossible to save 
him in the existing condition of the sea and 
weather; (3) that to have attempted to save 
him would have endangered the safety of 
the ship and the lives of the crew. If in 
your judgment either of these positions is 
sustained by the evidence, the defendant is 
entitled to an acquittal. 

The killing of Swainson from his fall is 
alleged from the distance he must have 
fallen, and the absence of any appearance 
of subsequent motion on his part in the wa- 
ter. The distance was one hundred and ten 
feet, as stated by one of the witnesses from 
actual measurement. Another witness says 
that Swainson struck the water on his back 
or front; a third witness states that the 
feet of Swainson struck the water first, but 
that the position of the body was somewhat 
inclined. From the noise made in falling, 
the mate was of the opinion that Swainson 
struck the channels on the side of the vessel 



in his fall. You cau judge of the probabili- 
ties of the man being alive after a fall of 
this kind. If you believe from the evidence 
that he was killed by the faU, that is an 
end of this case, and you need not pursue 
your inquirieiv further. But more, if you 
have any reasonable doubt, by which I mean 
a doubt founded upon a consideration of all 
the circumstances and evidence, and not a 
doubt resting upon mere conjecture or specu- 
lation, whether he was kiUed by the fall, 
you need not go further. The prosecution 
proceeds upon the ground that he was not 
thus killed, the district attorney relying up- 
on the general presumption of the law that 
a man known to be alive at a particular 
time continues alive until his death is prov- 
ed, or some event is shown to have hap- 
pened to him which usually, in the experi- 
ence of men, proves fatal. The fall of a pei*- 
son into the sea from a height of one hun- 
dred and ten feet is not an event which is 
necessarily fatal. Nor can it be said that 
in the experience of men it is usually so. 
Its effect depends very much, if not entirely, 
upon the manner in which the party falling 
strikes the water, and the existence of ob- 
stacles breaking the force of the fall. The 
fact, therefore, that the fall of Swainson 
appears in the evidence presented by the 
prosecution, does not change the presump- 
tion of the law, which I have mentioned. 
The burden stiU remains upon the defendant 
of showing that the fall was fatal, or of 
showing such attending circumstances as to 
create a reasonable doubt whether such was 
not the fact You wUl not take the fall it- 
self as conclusive on this point, but wUl con- 
sider it in connection with the evidence of 
the manner in which the party fell, and par- 
ticularly of the manner in which he stnick 
the water in falling. 

I& you are satisfied that the fall was not 
immediately fatal, the next inquiry will be 
whether Swainson could have been saved by 
any reasonable efforts of the captain, in the 
then condition of the sea and weather. 
That the wind was high there can be no 
doubt. The vessel was going, at the time, 
at the rate of twelve knots an hour; it had 
averaged, for several hours, ten knots an 
hour. A wind capable of propelling a ves- 
sel' at that speed would, in a few hours, cre- 
ate a strong sea. To stop the ship, change 
its course, go back to the position where the 
seaman fell overboard, and lower the boats, 
would have required a good deal of time, 
according to the testimony of several wit- 
nesses. In the meanwhile, the man over- 
board must have drifted a good, way from 
the spot where he fell. To these considera- 
tions, you will add the probable shock and 
consequent exhaustion which Swainson must 
have experienced from the faU, even sup- 
posing that he was not immediately killed. 

It is not sufficient for you to believe that 
possibly he might have been saved. To find 
the defendant guiltf , you must come to the 
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conclutsion that he would, beyond a reason- 
able ^oubt, have been sared if proper efforts 
to save him had been seasonably made, and 
that his death was the consequence of the 
defendant's negligence in this respect. Be- 
sides the condition of the weather and sea, 
yOTi must also take into consideration the 
character of the boats attached to the ship. 
According to the testimony of the mate, they 
were small and unfit for a rough sea. 

During the trial, much evidence was offer- 
ed as to the character of the defendant as a 
skillful and able officer and as a humane 
man. The act charged is one of gross in- 
humanity; it is that of allowing a sailor 
falling overboard, whilst at work upon the 
ship, to perish, without an effort to save 
him, when by proper efforts, promptly made, 
he could have been saved. If there be any 
doubt as to the conduct of the defendant, his 
past life and character should have some 
consideration with you. 

With these views, I leave the case with 
you. It is one of much interest, but I do 
not think that, under the Instructions given, 
you will have any difficulty in arriving at a 
just conclusion. 

The jury returned a verdict of acquittal. 



Case N"©. 16,541. 

UNITED STAINES v. KOCHERSPERGER. 

[9 Am. Law Keg. 145.] 

Circuit Court, B. D. Pennsylvania. 1860. 

Post Roads and Routes— Pkivate Letter Car- 

R1BB3. 

1. The acts of congress of March 2, 1827, 
§ 3 [4 Stat. 238], forbidding all persons other 
tliau the postmaster general, or his agents, 
from setting up any foot or horse post for the 
conveyance of letters, &e., upon any post-road 
then or thereafter established, and of March 3, 
3845, § 9 [5 Stat. 735], forbidding the establish- 
ment of any private express for the conveyance 
of letters, &c,, from a city, town pr place, to 
another city, town, or place, between which the 
mail is regularly transported, prohibit the busi- 
ness of private letter carriers on mail-routes, but 
not that of private letter carriers within the 
limits of a post-town. 

[Cited in Byrne v. Rising Sun Ins. Co., 20 
Ind. 105.] 

2. In the act of March 3, 1851, § -10 [9 Stat. 
591], authorizing the postmaster general "to es- 
tablish post-routes within the cities or towns" 
whose postmasters are appointed by the presi- 
dent, the word post-routes is not synonymous 
with post-roads in the act of 1827. 

[Cited m Blackham v. Gresbam, 16 Fed. 611.] 

3. The postmaster general having, conform- 
ably to the provisions of the act of 1851, and oth- 
er statutes, established within the postal dis- 
trict of a city whose postmaster was appointed 
by the president, a local post for the collection 
and delivery of letters, &c., not carried by mail, 
issued an order declaring that, under the au- 
thority conferred by the act of 1851, the streets 
of the city were established as post-roads. This 
order did not make them post-roads within the 
meaning of the act of 1827, or make the business 
of private letter carriers witMn the postal dis- 
trict of the city, unlawful. 



The cause was heard upon a demurrer to 
the bill, which prayed an. injunction to pro- 
hibit the defendants from continuing the busi- 
ness of letter carriers, in which they were en- 
gaged in the city of Philadelphia. 

CADWALADER, District Judge. Judge 
GKIER authorizes me to state that he has 
perused the following opinion carefully, and 
that he fully concurs in it. 

A post, etymologically defined, is a mode of 
conveying written or xmwritten intelligence, 
to and from appointed stations, at regular in- 
tervals, or whenever the performance of such 
service may properly be required. The modes 
I* by which intelligence is transmitted through a 
post, otherwise than at regular intervals, are 
usually called expresses. Regular posts no 
longer transmit unwritten intelligence. A 
post-road is a public highway, whose use by 
the post is prescribed or authorized by law. 
A mail is a portable receptacle in which let- 
ters, or packets .of written or printed sheets, 
are conveyed by post to an appointed station. 
oA post-office, according to the primary mean- 
ing of the word, is an apartment, or building, 
at an appointed station, for the local transac- 
tion of the business of the mail. No postal 
station is now maintained without such an 
office. 

No government has ever organized a system 
of posts without securing to itself, to some 
extent, a monopoly of the carriage of letters 
and mailable packets. The policy of such an 
exclusive system is a subject of legislative, 
not of judicial, inquiry. But the monopoly of 
the government is an optional, not an essen- 
tial, part of its postal system. The mere ex- 
istence of a postal department of the govern- 
ment is not an establishment of the monopoly. 
When it is legislatively established, it may in- 
clude one, or more, without embracing all of 
the subjects of the government's postal ar- 
rangements. The business of private carriers 
of letters and mailable packets, even on prin- 
cipal -mail-routes, is lawful, unless legislative- 
ly prohibited. A private monopolist, secured 
by prohibitory legislation, cannot require the 
suppression of a rival business of competitors 
who do not infringe the' prohibition, merely 
because the continuance of their business 
would lessen or destroy the profits of his mon- 
opoly. A like rule applies in determining the 
effect of a government's legislative prohibi- 
tions to secure its own postal monopoly. The 
monopoly cannot be extended beyond the leg- 
islative prohibitions merely because the con- 
tinuance of a specific business which has not 
been prohibited would reduce the postal earn- 
ings of the government, or even frustrate the 
purposes of its exclusive policy. The remedy, 
if required, is, in such a case, legislative. 
These remarks are applicable to the laws 
which congress has thought necessary and 
proper for carrying the constitutional power 
to establish post-offices and post-roads into ex- 
ecution. 

How far; if either post-offices alone, or post- 
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roads alone, had been mentioned in the con- 
stitution, the carriage of mailable matter by 
private persons could have been prohibited by- 
congress, might perhaps, under certain heads, 
have been a question attended with difficul- 
ties -which do not exist under the constitu- 
tion as framed. If the necessity or expedien- 
cy of a postal monopoly is assumed, the wis- 
dom of expressly mentioning both post-offices 
and post-roads in the constitution must be 
conceded. Neither subject "of the two-fold 
constitutional power is altogether distinct o^ 
independent of the other. But, as the words 
of the constitution should be interpreted, each 
subject of the power is to be regarded as ad- 
ditional to the other. In the present case, the 
question is, not how far the constitutional 
power under either head extends, but how far 
it has been legislatively carried into execution. 
The policy of the postal statutes has been 
to establish, as post-roads, those highways in 
every prescribed or authorized mail route, 
which are within the general public domain 
of the respective states. This has been done 
by declaring the respective mail routes, post- 
roads, authorizing the postmaster general to 
enter into temporary contracts to extend the 
line of posts, and making prospectively the 
roads designated in such contracts post-roads. 
The statutes also make all navigable waters 
on which steamboats regularly pass, from 
port to port, post-roads, and all completed rail- 
roads post-routes; and authorize the postmas- 
ter general to contract for carrying the mail 
' on plank roads and navigable canal?, declar- 
ing them respectively, for such times and such 
distances as the mails may be carried on 
them, post-roads. To obstruct or to retard 
the passage of the mail, or to refuse to it the 
privilege of a public feri-y, is made penal. 
On such general public highways, natural or 
artificial, the citizens of each state are, un- 
der the constitution, entitled to all the priv- 
ileges and immunities of citizens of the sev- 
eral states. The states, in surrendering the 
powers which they have united in delegating 
to the general government, had no prudential 
reasons inducing them to restrict its postal 
authority over such highways. 

But the constitutional power to establish 
state roads as post-roads, can be executed on- 
ly by the designation of actual public high- 
ways, present or future, for use by carriers 
of the mail. The existence and continuance 
of such highways are independent of 'con- 
gressional control. Congress cannot regulate 
their use, or secure their permanence. When 
they cease to be common public highways of 
the respective states, they are no longer post- 
roads. While they are post-roads, carriers of 
the mail use them under the same conditions 
as the respective states have imposed on their 
o-VTU citizens in a case in the Western dis- 
trict of this circuit, the court was of opinion 
that the act of congress making all railroads 
post-routes, applied only to railroads laid out 
and constructed conformably to the legisla- 
tion of the respective states. A subsequent 



act of congress had enacted that certain roads, 
including a designated railroad, should "be 
established as post-roads," and declared this 
railroad a post-route. The road was in a 
route unauthorized by the legislative charter 
of the company which constructed it The 
court was of opinion that these acts of con- 
gress had not made it a lawful highway 
Cleveland, P. & A. B. Co. v. Franklin Canal 
Co. [Case No. 2,890]. See 10 Stat. 250; 9 
Harris [21 Pa. St] 123. An act of congress 
declaring the Wheeling bridge, as it had been 
constructed at a particular elevation, an estab- 
lished post-road, required steamers navigat- 
ing the river to adapt the height of their 
chimneys to this elevation of the bridge. This 
provision as to steamers, though considered by 
the supreme court a constitutional exercise of 
the power to regulate commerce between the 
states, was not sustained as an execution of 
the power to establish post-roads. [Pennsyl- 
vania V. Wheeling & B. Bridge Co.] 18 How. 
[59 U. S.] 431. The post office law authorizes 
the postmaster general to "direct the route 
or road, where there are more than one, be- 
tween places designated by law for a post- 
road," and enacts that the road thus desig- 
nated "shall be considered the post-road." 
But though there is only one road in a pre- 
scribed mail-route, he cannot, when the road 
is, from physical obstructions or want of re- 
pair, impassable, adopt measures to render it 
serviceable. The same law requires him in 
any such case "to report" the fact "to con- 
gress, with such information as can be obtain- 
ed to enable congress to establish some other 
road instead of it, In the same main direction." 

But, the highways of a state, so long as 
open to the common public use of her o-wn cit- 
izens, may be used unobstructedly by carriers 
of the mail, and cannot be used by private 
carriers of mailable matter in any mode which 
has been prohibited by congress. In quoting 
prohibitory statutes which have created or se- 
cured the postal monopoly, their penal pro- 
visions, their exemptions of letters carried by 
special messengers, or of letters carried in a 
vessel relating to her cargo, and other such 
particular exceptions, will not be mentioned. 

The post-office law of 1825, § 19, enacts that 
no stage or other vehicle, which regularly per- 
forms trips on a post-road, or on a road paral- 
lel to it, and no packet boat or other vessel 
which regularly plies on a water declared a 
post-road, shall convey letters. This enact- 
ment had, in the post-office acts of 1794 [1 
Stat. 354], 1799 [Id. 733], and 1810 [2 Stat 
592], been combined with a prohibition of pri- 
vate foot or horse posts on post roads. But 
the act of 1825 repealed all prior postal stat- 
utes, without re-enacting this prohibition. 
The right of establishing such private posts 
existed, therefore, from its date until an 
amendatory act of March 2, 1827, revived the 
prohibition. This law of 1827, § 3, enacts that 
no person other than the postmaster general, 
or his authorized agents, shall set up any foot 
or horse post for the conveyance of letters and 
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packets tipon any post-road, -whicli is or may 
be established as sueb by law. 

Increased facilities, afforded by steamers 
and rail ears, afterwards enabled a private 
letter carrier, traveling in them as a passen- 
ger, to transport packages, containing letters 
and other mailable matter, as his baggage^or 
as freight. The conveyances which he tlius 
used passed regularly over post-roads, and 
often carried the mails for the post-office de- 
partment. But they had not been ^et up, and 
were not specially maintained as posts. The 
means by which he carried on the business 
were ordinarily designated as expresses. The 
postmaster general's annual report of Decem- 
ber 2, 1S43, stated that numerous private 
posts, under the name of expresses, had 
sprung within a few years into existence, ex- 
tending themselves over the mail-routes be- 
tween the principal cities and towns, and 
transporting letters and other mailable mat- 
ter, for pay, to a great extent. This report 
had been preceded by opinions of two suc- 
cessive attorneys general, upon the effect of 
the laws which have been quoted. One of 
these opinions was particularly upon the ques- 
tion of the liability of carriers of such ex- 
presses, under the existing laws. 4 Op. Attys. 
Gen. 159, 27G. In the years 1843 and 1844, 
suits upon these laws, for penalties, were 
prosecuted by the United States in the dis- 
trict courts for both districts of New York, 
the Massachusetts district, the isastern dis- 
trict of Pennsylvania, the Maryland, and per- 
haps other districts. The defendants were in 
some cases the principal carriers, whose con- 
veyances were used. In other cases the suits 
were against the cai'riers of the expresses 
themselves. Except in Pennsylvania, and in 
Maryland, the prosecutions were unsuccessful. 
The questions, and the points decided in oth- 
er districts, were very clearly^ stated in a 
written opinion of Judge Randall, which was 
published in the Philadelphia Ledger of Octo- 
ber 9, 1844. It appears, from the postmaster 
general's annual report of November 25, 1844, 
that the government had been uanble to sup- 
press the private expresses, which were still 
continued "upon the leading post routes." 
In this, and in the former annual report, he 
recommended legislation by congress for their 
suppression. 

Sections 9 to 12 inclusive of an act of March 
3, 1845, were intended for this purpose. The 
ninth section enacts that it shall not be law- 
ful to establish any private express, or ex» 
presses, for the conveyance, or in any man- 
ner to cause to be conveyed, or provide for 
the conveyance or transportation by regular 
trips, or at "Stated periods or intervals, from 
one city, town, or other place, to any other city, 
town, or place in the United States, between 
and from and to which cities, towns, or other 
places, the United States mail is regularly 
transported under the authority of the post- 
office department, of any letters, packets, or 
packages of letters or other matter properly 
transmittable in the United States mail, ex- 



cept newspapers, pamphlets, magazines, and 
periodicals. The 10th section enacts that it 
shall not be lawful for any stage coach, rail- 
road car, steamboat, packet boat, or other 
vehicle or vessel, or any of the owners, man- 
agers, servants, or crews of either, which 
regularly performs trips, at stated periods, on 
a post-route, or between two or more cities, 
towns, or other places, from one to the other 
of which the United States mail is regularly 
conveyed under the authority of the post-of- 
fice department, to transport or convey any 
letter or letters, packet or packages, of letters, 
or other mailable matter, otherwise than in 
the mail. The eleventh section makes it pe- 
nal for the owner of a stage coach, railroad 
car,, steamboat, or other vehicle or vessel, to 
convey or transport any person acting or em- 
ployed as a private express for the prohibited 
conveyance of mailable matter; and the 
twelfth section imposes a penalty for the 
transmission of any such matter by any pro- 
hibited means, or for the depositing of it for 
the purpose of being transported by any such 
means. The pui-pose of these prohibitory stat- 
utes was thus to secure to the United States 
a monopoly of the carriage of letters and 
mailable packets on mail routes. 

Public streets, intersecting a municipal 
town, are, as highways, distinguishable, spe- 
cifically, from the general public highways of 
a state beyond the town limits. The streets 
are, indeed, as thoroughfares, general public 
highways of the state. But, independently 
of this character of thoroughfares, the streets 
are specially local highways of the town. 
Internal affairs of municipal towns, affecting 
their local interests alone, are always regu- 
lated more or less by their local govern- 
ments. These governments are administer- 
ed in subordination to the paramount au- 
thority of the government of the state in 
which the towns are situated. But, in the 
legislation of the paramount government af- 
fecting local interests of such municipalities, 
the burdens, necessities, and future welfare 
of their inhabitants are always to be consid- 
ered. In the United States the power of un- 
controlled legislation on such subjects is ex- 
ercisable by the several states. They are 
subjects over which the states have delegat- 
ed no power o£ direct legislation to the gov- 
ernment of the United States. The streets 
within the limits of such towns axe made 
and repaired at the charge of the respective 
towns, or of their inhabitants. The transac- 
tion of local business in such streets may, to 
a greater or less extent, be regulated by lo- 
cal ordinances. Internal regulations of po- 
lice requi]^e especial adaptation to and ob- 
servance and enforcement in, the streets. A 
street in a town is within the sovereign do- 
minion of the state, but not as a part of its 
general public domain. It is a part of the 
special public domain, as to which no just 
government can legislate with a disregard of 
local rights and interests of inhabitants of 
the town. The public streets of a municipal 
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town over which the mall may be carried in 
any of the routes established by congress as 
post-roads, are, doubtless, post-roads for the 
passage of the mail. Whether streets of 
such a town can be established by congress 
as post-roads for any other purpose is ques- 
tionable. The question may not be one of 
constitutional power, but may concern only 
the constitutional head under which the ppw- 
er is exercisable. So far as the prohibition 
of private letter carrying within the limits 
of such a town may be concerned, the legis- 
lative' pojwer which is wanting under the 
liead of post-roads, may, perhaps, be inci- 
dental to the execution of the power to estab- 
lish post-offices. If this be so, the point may 
be of little ultimate practical importajice. 
But its present importance, from the par- 
ticular language of the prohibitory and other 
enactments of the postal statutes in force, is 
not insignificant. 

In some enactments of the postal statutes, 
the word "post-ofGlce" designates— according 
to its primary meaning— a building, or apart- 
ment, in which the postal business of a mail 
station is transacted. Thus, the act of July 
2, 1836, § 36, requires every postmaster to re- 
side in the city, or town, in which his office 
is situated, or in the district of country which 
It usually supplies. The word has also this 
meaning in the > seventeenth and sixth sec- 
tions of the post-office act of 1825. These 
two sections contain the only prohibitory en- 
actments by congress, expressly securing the 
postal monopoly of the government, which 
have not already been cited. The seven- 
teenth section, repeating enactments of prior 
laws of the United States, which had been 
adopted from British "statutes, provides that 
no vessel arriving at any port where a post- 
office is established, shall be permitted to re- 
port, enter, or break bullc, until all letters di- 
I'ected to any person or persons in the United 
States, or their territories, brought in her, 
under the care or control of her master or 
commander, shall have been delivered to the 
postmaster. The sixth section requires ev- 
ery master, or manager of any steamboat, 
passing from one port or place to another 
port or place where a post-office is establish- 
ed, to' deliver all letters and packets address- 
ed to, or destined for, such port, or place, to 
the post-master there; and requires every 
person employed in any steamboat, to de- 
liver every letter and packet of letters en- 
trusted to him, to her master or commander, 
before she shall touch at any port or place. 

But, in postal statutes, the word "post- 
office" frequently has another meaning. The 
postmasters are not, in any respect, carriers 
of the mail. [Dunlop v. Munroe] 7 Cranch 
[11 U. S.] 267; 8 Watts, 453; Cowp. 764. 
The business of their offices includes many 
local arrangements in, and near, their sta- 
tions, or districts, which congress, in execut- 
ing the power .to establish them, has, neces- 
sarily, regulated. The word "post-office," 
as used in the statutes, therefore, frequently 



designates a mail station, or the postal dis- 
trict of such a station. The station may be 
a single detached house in which the post- 
office is kept. A post-office maj' be in a vil- 
lage, or in a municipal town, small or great. 
In the United States, a mere village is not, 
for postal purposes, usually distinguishable 
from such parts of the rural district in which 
it is situated as contain only detached 
hOTises. But, where the site of a post-office 
is a municipal town, the whole space within 
its limits, beyond the walls of its post-office, 
is usually included within the station; and 
is, for many postal purposes, distinguishable 
from exterior spaces. Adjacent built spaces 
may be included in the postal district of the 
town. If the corporate limits of the town 
embrace imbuilt spaces, they may be exclud- 
ed from its postal district. But either the 
whole town, or its whole postal district, 
•may be, and usually is, a single postal sta- 
tion. Some postal statutes, hereafter quot- 
ed, apply only to such sites of post-offices as 
are incorporated imder the name of cities. 
Other statutes apply to cities and other prin- 
cipal post-towns. The principal post-towns 
are distinguishable from those of secondary 
importance by a difference in the methods of 
appointing the postmasters. Under the act of 
July 2, 1836 [5 St. 87], the president appoints 
them at places where the annual commis- 
sions have amounted to $1,000. At other 
places they are appointed, under the act of 
March 3, 1825, by the postmaster general. 
Thus, New York, Philadelphia, and the other 
great cities, and all other municipal towns, 
whether cities or not, at which the respective 
postlnasters are appointed by the president, 
may be classed as principal post-towns. But, 
the primary general division here, and in 
England, is into post-towns and rui-al dis- 
tricts. The supreme court of the United 
States has used the word "post-town" as in- 
cluding, in a general sense, all spaces other 
than ^hose designated as rural. [Bank of 
Columbia v. Lawrence] 1 Pet. [27 U. S.] 583; 
2 Pet. 651. The legal definition of a town 
accords with such a general use of the word 
"post-town." Co. liitt. 115, 116. Lord Mans- 
field, referring to the words, "any town or 
place," in an English postal statute, said that 
they were used because, at some stages, 
there was only a single house, but that the 
whole of a town was considered as one spot, 
and referred to a prior ease, in which the 
court had "considered the city of Gloucester 
as the post-town or place in opposition to 
limits out of the town." Cowp. 188. 

The constitutional power of congress may, 
perhaps, as to some subjects which have 
been mentioned, be executed imder the head 
of either post-offices, or post-roads, or partly 
xmder the one head, and partly imder the 
other. But, of other subjects of the power, 
this cannot be said- Under the head of 
post-roads, the power seems to have been 
properly executed in designating highways for 
I use in mail routes, und in protecting and reg- 
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tilating such use. Under the head of post- 
offices, the power is properly executed by es- 
tablishing mail stations, and regulating their 
postal business and its incidents. According 
to this classification, a post for the carriage 
of letters on a mail-route is distinguishable 
from a local post for their collection and car- 
riage within the limits of a mail station. 
The former has been called a general post. 
Cowp. 188. Such a post has already been 
sufficiently described. The local posts, of 
which, as yet, nothing has been said, are spe- 
cial arrangements of comparatively modem 
origin. Their establishment has been pre- 
ceded, perhaps, everywhere, by the employ- 
ment of letter carriers for the local delivery 
of the contents of mails. The bushiess of 
such official caiTiers as thus deliver letters 
received by mail may be combined with de- 
liveries of drop letters. These, in the lan- 
guage of the act of March 3, 1845, § 1, are 
"letters placed in any post-office not for 
transmission by mail, but fojtr deliveiy only." 
This two-fold official business of the carriers 
employed for the delivery of letters received 
at post-offices differs from that of official car- 
riers employed in the special collection and 
delivery of letters for a local post. The dif- 
ference exists aliKe whether the respective 
duties of the two employments are perform- 
ed by different persons, or, in whole or in 
part, by the same carriers. The business of 
letter carriers who deliver letters received at 
post-offices, including drop letters, will be 
first considered. The special business of the 
official carriers of the public local posts will, 
afterwards, be considered separately. 

The business of a general post, consisting 
in the carriage of the letters and packets 
by mail, is completed by their delivery. In 
England, a retention of them at the post- 
office of destination until they should be 
called for, was not, in general, consider- 
ed a delivery. 3 Wils. 453; Cowp. 182. In 
general, therefore, no compensation for de- 
livering them elsewhere could be charged as 
an addition to the statutory mail postage. 
Way lettei-s were, to some extent, collected 
and delivered by mail carriers on post-roads 
at points inconveniently distant from any 
post town. This was probably done only in 
sparsely peopled rural districts, in order to 
obviate the necessity for increasing the 
number of unproductive post-offices. See 
St 9 Anne, c. 10, § 83. The persons to 
whom way letters were thus delivered paid, 
no more than the statutory mail postage. 
3 Wils. 430, 451. When the post-office of a 
station was a single detached house in the 
country, the deliveries were made at it, the 
letters remaining there until called for. 
Cowp. 182, 189. This, probably, was the 
rule, or practice, at most, if not all, the 
rural stations. But, in the post-towns, in- 
cluding London, the letters were deliverable, 
within the town limits, at the houses of 
residence, or sojourn, or business, of the re- 
spective persons to whom they were direct- 



ed. They were thus deliverable in the town 
without any charge in addition to the mafl. 
postage. But, the letters directed to per- 
sons beyond the town limits were consider- 
ed as deliverable at the post-office. These 
letters might remain at the respective post- 
offices, therefore, until called for. The post- 
masters, or letter carriers of the post-offices, 
who extended their deliveries beyond the 
respective town limits, were thus at liberty 
to derive an emolument from this extension 
of the business. Persons beyond the town 
limits, who did not prefer calling at the 
post-office, paid a compensation for the car- 
riage of their letters in addition to the mail 
postage. English legislation of two centu- 
ries ago indicates that this extension of the 
letter carrying business was then a source 
of actual or expected profit. The same leg- 
islation shows that a prohibition of private 
letter carrying within the limits of a post- 
town was not then implied from an enact- 
ment forbidding the carriage of letters by 
a foot or horse post, but, that when the 
private carriage of letters within such a 
town was to be prevented, it was forbidden 
by a distinct prohibition. 

The post-office department in England, 
was first permanently organized in 16p6, by 
an ordinance for which the act of 1660 (12 
Car. II. e. 35), piassed at the Restoration, 
was a substitute^ Of the prior arrange- 
ments of the government with successive' 
patentees and farmers of the posts, the last 
had' been a contract made by the council of 
state in 1653, confirmed by an ordinance of 
:l 654, farming, for two years, the office of post- 
master,- foreign and inland, and prescribing 
regulations of the office. It ordained that the 
farmer should have the exclusive care and 
charge of the postage and carriage of all 
letters and packets foreign and inland from 
all persons, and in aU places, of England, 
Scotland," and Ireland, and to and from all 
other places within the dominions of the 
commonwealth, that no person other than 
himself and his deputies should set up any 
post, or keep horses, or any packet boat or 
boats, for the carrying or sending of letters 
inlander foreign, and prohibited all posts, and 
carriers post, to or from any town or place 
within the commonwealth or its dominions 
not licensed by him or his deputies. This 
ordinance did not prohibit private letter car- 
rying otherwise than by post, but prohibited 
private posting as fully as the acts of con- 
gress of 1825 and 1827. The ordinance of 
1656 secured the monopoly to the postmaster 
general and his deputies by prohibitions 
which, though somewhat amphfied in ex- 
pression, did not, in effect, extend beyond 
those of the ordinance of 1654. But, the act 
of 1660 contained a twofold prohibition, for- 
bidding private letter carrying as well as 
private posting. It enacted that no person 
other than the postmaster general, and his 
deputies, should carry, recarry, and deliver 
letters for hire, or set up or employ any 
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foot-post, liorse-post, coacli-post or packet- 
'^pa.t wliatever, for the conveying or carrying 
■^f any letters or packets by sea or land, 
within the dominions of the crown. It was 
provided that nothing in the act should he 
understood to prohibit the carrying or re- 
carrying of any letters to or from any town 
or place to or from the next respective post- 
road, or stage appointed for that purpose, 
but that every person should have free liber- 
ty to send and employ such persons for the 
purpose as he should think fit. Thus, all 
private letter carrying, not included in this 
n.nd other particular exceptions, was pro- 
hibited. The contrast of the former ordi- 
Tifiuces, and this act of 1660, shows that 
though, by the latter, private letter carry- 
ing elsewhere than on mail routes was for- 
bidden, it was not included in the phrase 
private posting, or imderstood to be forbid- 
den by a prohibition of such posting. This 
was not less indicated in the post-office act 
of 1710, which supplied that of 1660, The 
modifications in the act of 1710 were es- 
pecially consequent upon the establishment 
of local posts which had been introduced in 
the meantime. 

■The motive of extendmg the prohibition of 
private letter carrying by the act of 1660, 
must have been to secure to the official letter 
carriers of the post-towns an emolument from 
their deliveries beyond the town limits. But, 
as the villages became towns, and the popula- 
tion of the towns increased, tiie spaces within 
which the postnaasters were compellable to 
deliver letters, without any charge, were ex- 
tended. Their emoluments from the carriage 
of letters were thus diminished as their bur- 
densome duties were increased. In the small- 
er post-towns, which were about four-fifths 
of the whole number in the kingdom, the 
postmasters declined making deliveries, ex- 
cept at the respective post-offices, without an 
additional allowance. Cowp. 189, ■ 186. In 
1768 it was decided that no postmaster could 
lawfully demand an additional payment for 
delivering letters at private houses in a post- 
town. 4 Burrows, 2149; 5 Burrows, 2711, 
2709. But, the postmasters still insisted that 
the post-offices were the only places at which 
they were bound by law to deliver letters, 
and that persons unwilling to make the exti-a- 
payment could not require the deliveries to 
be made at the respective places of their 
abode. In this position, the postmasters ap- 
pear to have been at one time sustained by 
the postmaster general. Id. 2710. But the 
point was afterwards judicially decided in 
the common pleas in 1773, and king's bench 
in 1774, against this opinion. 3 Wils. 443, 
Cowp. 182. The decisions were that, in all 
post-towns, the deliveries must be made, for 
the mail postage only, at the respective pri- 
vate residences of all persons whose residences 
were known or could be found. But the rule 
of decision was not applicable to letters for 
persons residing beyond the town limits. Af- 
ter these decisions, the course of business 



was to suffer letters for such persons to re- 
main in the post-offices until called for. 2 J, 
P. Smith [Eng.] 404, 405. 

The general provisions of the English post- 
office acts of 1660 and 1710 were, in express 
terms, applicable to the colonies. While the 
act of 1660 (12 Car. II. c. 35) was in force 
the office of postmaster general for the col- 
onies was created, and its administration aid- 
ed by colonial legislation. The act of 1710 
(9 Anne, c. 10) expressly authorized the es- 
tablishment, with the approval of the English 
postmaster general, of a chief post-office in 
each colony. This act was in force imtil the 
"War of Independence. It was afterwards 
consulted by those who drew the earlier post- 
al statutes of the United States, and was the 
source from which some provisions of acts 
now in force were derived. But local reasons 
rendered many of its regulations inapplicable 
in the colonies. Insuperable difficulties would 
have prevented any general organization of a 
system of deliveries of letters in them except 
at post-offices. 

The congress of the United Colonies, in July, 
1775, appointed a postmaster general, under 
whose direction a line of posts was to be es- 
tablished with cross-posts. The articles of 
confederation of 1778 gave to congress the 
sole and exclusive right and power of estab- 
lishing and regulating post-offices from one 
state to another throughout all the United 
States, and exacting such postage on the pa- 
pers passing through the same as might be 
i*equisite to defray the expenses. The pre- 
amble and enactments of an ordinance of Oc- 
tober 18, 1782, regulating "the post-office of 
the United States," indicate that the congress 
of the Confederation defined its own legisla- 
tive power for postal pux-poses "throughout 
all the United States," as if the article con- 
ferring it had not contained the words "from 
one state to another," or as if these words had 
not been of restrictive import. As mail-routes 
within a state were essential to a postal com- 
munication between the states, the words 
could not have excluded the power of estab- 
lishing such mail-routes. This ordinance en- 
acted that a continued communication of posts 
should be established under prescribed regu- 
lations, and that the postmaster general and 
his deputies, and no other person, should have 
the receiving, dispatching, sending post, car- 
rying, and delivering of any letters, packets, 
or other despatches, from any place within 
the United States, for hire or profit, but that 
private cross-posts might, with the consent 
of the postmaster general or his deputy, be 
employed on any cross-road until a public 
rider could be established on it. The first 
congress under the present constitution en- 
acted, in 1789, a law for "the temporary es- 
tablishment of the post-office," authorizing 
the appointment of a postmaster general, 
whose powers, and the regulation of the post- 
office, were to be the same as they last had 
been under the resolutions and ordinances of 
the congress under the former government. 



£26 Fed. Cas. page 809] 



(Ca^e No. 15,541) U. S. v. KOCHERSPERGER 



This law "was annually renewed until 1792, 
when it was temporarily supplied by "an act 
to establish the post-office and post-roads 
within the United States," which was to re- 
main in force for two years. The latter act 
was altered and supplied on May 8, 1794, by 
the first permanent post-office law of the 
United States. As the act of 1794 was also 
the first law of the United States which men- 
tioned letter carriers at the sites of post-offices, 
or drop-letters, its prohibitory enactments 
which defined and secured the postal mo- 
nopoly should be compared and contrasted 
with those of the previous temporary act of 
1792. The law of 1792 (section 14) made it 
penal for any person other than the postmas- 
ter general or his deputies, or persons by them 
employed, to take up, receive, order, dispatch, 
convey, carry, or deliver any letter or letters, 
packet or packets, other than newspapers, for 
hire or reward, or to be concerned in setting 
up any foot or horse-post, wagon or other 
carriage, by or in which any letter or packet 
should be carried for hire or any established 
post-road, or any packet or other vessel or 
boat, or any conveyance whatever, whereby 
the revenue of the general post-office might 
be injured. The law of 1794 substituted for 
these prohibitions an enactment (section 14) 
which only prohibited any person other than 
the postmaster general or his deputies, or per- 
sons by them employed, from being concern- 
ed in setting up or maintaining any foot or 
horse-post, stage, wagon, or other stage-car- 
riage, on any established post-road, or any 
packet, boat, or other vessel, to ply regularly 
from one place to another, Ijetween which a 
regular communication by water should be 
established by the United States, and frord 
receiving any letter or packet other than 
newspapers, magazines, or pamphlets,- and 
canying the same by such foot or horse-post, 
stage, wagon, or other stage-carriage, packet, 
boat, or vessel. The exception as to news- 
papers, &c., is no longer in force. In other 
respects, the prohibitions of this act of 1794 
were the same as those in the acts of 1825 and 
1827, now in force, which have been quoted. 
The act of 1794 (section 28) authorized the 
employment at such post-offices, as the post- 
master general should direct, of carriers for 
the delivery of letters at the places respective- 
ly where such post-offices were established, 
except letters to per.^ons who might, in writ- 
ing, request them to be detained in the post- 
office. The act allowed a certain compensa- 
tion to the carriers for the delivery of every 
letter received by post, and ascertained the 
postmaster's compensation for every drop- 
letter. These enactments were repeated in 
the laws of 1799 and 1810, and, with a slight 
verbal alteration, in the act of March 3, 1825, 
the provisions of which section, except that 
the letter carriers' compensation has been re- 
duced, are now in force. Thus, the business 
of the carriers who deliver letters received at 
the post-office of a mail station, is not regu- 
lated, in the United States, as it was in Eng- 



land at the date of their independence. But, 
notwithstanding the differences of the regula- 
tions in the two countries, the towns which 
include the respective districts of such letter 
carriers are, in the United States, for postal 
purposes, not less than in England, single 
places. .We have seen that, in England, the 
business of such letter carriers in a post-town 
was not that of a distinct independent post. 
The differences of regulation in the United 
States do not bring this business, as a sepa- 
rate one, within the statutory definition of a 
carriage by post. If this had not already been 
shown, it would be proved by the description 
of a drop letter m the acts of 1794, 1799, 
1810, and 1825. Such a letter is described in 
them as one "lodged at any post-office not to 
be carried by post, but to be delivered at the 
place where it is so lodged." That carriage 
by post here meant carriage by mail, appears 
from the language in which this definition of 
a drop letter was repeated in the passage al- 
ready cited from the act of 1845. 

No act of congress, hitherto quoted, indi- 
cates, on the part of the government of the 
United States, a purpose to monopolize the 
local business of letter carrying in a post- 
town. On the contrary, the omission in the 
act of 1794, and^ in the subsequent legislation, 
of every word used in any prior statute on 
either side of the Atiantic which could pos- 
sibly have been thought applicable to such 
letter carrying, as distinguished from private 
letter carrying on mail-routes, proves that con- 
gress intended to prohibit the latter business 
only. The letter carriers of the post-offices 
in towns would have had no motive to desire 
any prohibitory statute for their protection, if 
drop letters had not been included in their 
deliveries. Their superior facilities of access, 
in the post-offices, to the contents of the mails, 
would have secured the priority of their de- 
liveries over those of private carriers calling 
there for letters. Through this priority, the 
official carriers would have had a practical 
monopoly, so long as the service of a compe- 
tent number of them was properly performed 
at reasonable rates of charge. 

Local posts will next be considered. These, 
as has already been observed, are special ar- 
rangements for the carriage of letters and 
packets to and from subordinate stations 
within the limits of a mail station. Such 
special posts, private or public, become nec- 
essary when the buildings of a populous mail 
station cover an extensive space. The busi- 
ness of such posts, when transacted by a 
government, is altogether independent of the 
reception or delivery of the contents of the 
mails. A government which monopolizes the 
business of letter carrying in a populous post- 
town, must establish such a system of postal 
stations within the town limits. A government 
which does not monopolize the business with- 
in the town, may, also, for the accommodation 
of its inhabitants, establish such a system of 
internal posts. This may be done by an ex- 
tension of the drop letter system, through ar- 
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rangements for a subsidiary collection, by 
postal oflBlcials, of letters, and packets, at con- 
venient points of reception or deposit "within 
the town, beyond the walls of its post-office. 
Wben other offices are established for this 
purpose at any of the subordinate stations, 
they are called sub, or branch, post-offices. 
Though the primary receptacles of the letters 
are not offices, but mere appointed places of 
deposit, the local collection and carriage of 
the letters is a species of post. The word 
"post-office," when used without any qualifica- 
tion, designates not a branch post-office, but a 
post-office at which mails arrive. So, the 
word "post" used without qualification, ex- 
press or implied, signifies a general post, and 
not a mere local post within the limits of a 
mail station. But the relation, or context, of 
the word post, may so qualify it as to show 
that a special or local post is intended where 
no qualification is otherwise expressed. 

In England, the type of such a post is the 
penny post of London. This post was first es- 
tablished while the above quoted prohibitory 
enactments of the English post-office law of 
1660 were in force. It originated in a private 
post established within the city, and the built 
suburbs, by letter carriers, whose business 
was conducted without the sanction of the 
post-office department. The prohibitory pro- 
visions of the act of 1660 enabled the depart- 
ment to suppress the business as a private 
enterprise. It was taken out of the hands of 
its projector into the management of the gov- 
ei-nment; but he received a compensation from 
the government. A subsequent private under- 
taking of the same kind, called the half-pen- 
ny post, was also suppressed by the govern- 
ment while the act of 1660 was in force. This 
act contained nothing which expressly sanc- 
tioned the charge by the government of a 
penny upon every letter and packet carried 
by this post. But, as no such service was 
prescribed by the act, the charge, when the 
service was performed, was, perhaps, not un- 
lawful. The post-office law of 1710 contained 
enactments which indicate, however, that 
some doubt may have existed as to the law- 
fulness of this charge, and also some doubt 
of even the sufficiency of the prohibitions in 
the act of 1660, to prevent private letter car- 
rying within the limits of a post-town. The 
act of 1710, among the prescribed rates of 
postage, included one penny upon every let- 
ter and packet passing or repassing by the 
carriage called the penny post, established 
and settled within the cities of London and 
Westminster, and borough of Southwark, and 
parts adjacent, and to be received and de- 
livered within ten miles from the general 
post-office in London. This act prohibited all 
persons other than the postmaster general, or 
his deputies; from receiving, dispatching, con- 
veying, carrying, recarrying, or delivering, 
any letters or packets, or making any collec- 
tion of letters, or setting up, or employing any 
foot-post, horse-post, or packet boat, or other 
vessel or boat, or other person or persons, or 



conveyance, for the receiving, dispatching, 
conveying, carrying, recarrying, or delivering, 
any letters or packets, by sea or by land, or 
on any river, within the dominions of the 
crown, or by means whereof the same should 
be done. But nothing in the act was to be 
uuderstood to prohibit the carrying or recarry- 
ing of any letters or packets to or from any 
town, or place, to or from the next respective 
post-road, or appointed stage, above six miles 
from the general post-ofllce in London, or the 
chief offices of Edinburgh and Dublin; and 
every person was to have liberty to send and 
employ such persons for the purpose as he 
should think fit; provided that nothing therein 
contained "should authorize any collection of 
letters to be made in or near London, or the 
suburbs, under pretence of conveying the 
same to any parts or places in the city, or 
suburbs, or to the general post-office of Lon- 
don, without the license of the postmaster 
general. The limits of the business of the 
penny post were enlarged in 1732 by the stat- 
ute of 4 Geo. 11. c. 33. This act authorized 
the charge of an additional penny for deliver- 
ies beyond the former limits. These former 
limits were afterwards understood to include 
all such suburbs as had been covered with 
rows of contiguous buildings in 1710. Qowp. 
624. The opinion which seems to have been 
afterwards entertained was, that the post- 
master general could not, without further 
legislative authority, establish such a post in 
any other town, on such a footing as to be 
secure against competition with private letter 
carriers. This appears from a statute of 1765 
(5 Geo. IIL, c. 2.0, §§ 11 and 12), which au- 
thorized him to establish an office, to be call- 
ed the "Penny Post-Office," in any city or 
town, and the suburbs thereof, and places 
adjacent, in Great Britain and Ii*eland, and 
the British dominions in America, and to de- 
mand and receive the same rates for the post- 
age of letters and packets conveyed by such 
penny post as were, or might be, taken for 
the carriage of letters and packets by the 
penny post established in the cities of Lon- 
don and TVestminster, and borough of South- 
wark, and parts adjacent, according to the 
extent and meaning of the acts of ]710 and 
1732, and of this act; and that, when such 
penny post-office, or offices, should be estab- 
lished, no person should, without the post- 
master general's license, make any collection 
of lettei*s or packets, in or near such city, 
town, suburbs, or places where the same 
should be established. If any measures, un- 
der this authority, were adopted by the 
British government before the Declaration of 
Independence, for the establishment of a 
penny post any where within the present 
limits of the United States, no such measure 
was carried permanently into execution. 
The review of the English statutes on the 
subject has been thought necessary, be- 
cause they are legislative precedents indicat- 
ing that a mere authority to establish a 
penny post of the government in a town 
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does not imply that, when it is established, 
private letter carrying in the town is pro- 
hibited. They indicate also that something 
more than a general enactment forbidding 
private posting is required in order to pro- 
hibit private letter carrying within the lim- 
its of a local post 

The first in date of the acts of confess of 
the United States which expressly sanction- 
ed the establishment of local public posts 
within the limits of mail stations was the 
act of July 2, 1836. This act (section 41) 
authorizes the postmaster general, whenever 
proper for the accommodation of the public 
in any city, to employ letter carriers for the 
delivery of letters received at the post-office 
in the said city, except letters for persons 
who may, in writing, have requested them 
to be retained in the post-office, "and for the 
receipt of letters at such places in the said 
city as the postmaster general may direct, 
and for the deposit of the same in the post- 
office." The provisions of this enactment 
concerning the employment of carriers of 
letters received at the post-office, were, in 
effect, a repetition of the provisions of the 
act of 1825 on that subject. They must 
have been introduced in order to preclude 
any implication of an intention to change 
the prior system of delivery of such letters. 
The only part of the act of 1836 which con- 
cerns the subject of present consideration 
was the authority to employ carriers for the 
primary receipt of letters at places other 
than the post-office of the respective cities. 
Before arrangements of this kind were thus 
expressly authorized by this act, they had 
been, to some extent, made by the postmas- 
ters at one or more cities. The second sec- 
tion of an act of May 18, 1842, required the 
"postmasters at New York, Boston, Phila- 
delphia, 'Baltimore, and New Orleans, and 
the other several cities of the Unioh" to ac- 
count thereafter for all emoluments or sums 
received for boxes, or pigeon holes, or other 
receptacles for letters or papers, or for the 
delivery of letters or papers at or from any 
place in either of the said cities other than 
the actual post-office of such city, and for 
all emoluments, receipts, and profits, from 
keeping branch post-offices in either of the 
said cities. An act of March 3, 1847, au- 
thorizes and directs the postmaster general 
to establish, when, in his judgment, the 
public interest or convenience requires it, 
one or more branch post-offices, to facilitate 
the operations of the post-office in any city 
or place which, in his opinion, may require 
such additional accommodation for the con- 
venience of the inhabitants; and makes it 
his duty to prescribe regulations for such 
branch post-offices, and provides that no ad- 
ditional postage shaU be charged for the re- 
ceipt or delivery of any letter or packet at 
any branch post-office. A law of March 3, 
1851 (section 10), enacts "that it shall be 
in the power of the postmaster general at 
all post-offices where the postmasters are 



appointed by the president of the United 
States, to establish post-routes within the 
cities or towns, to provide for conveying 
letters to the post-office by establishing suit- 
able and convenient places of deposit, and 
by employing carriers to receive and deposit 
them in the 'post-office; and at all such of- 
fices it shall be in his power to cause let- 
ters to be delivered by suitable carriers to 
be appointed by him for that purpose." And 
an act of June 15, 1860, has authorized the 
postmaster general to establish boxes for 
the delivery of letters at the outside stations 
in the suburbs of cities if it can be done 
without loss to the department or injury to 
the service. 

Under the respective authorities conferred 
by the laws which have been mentioned, 
branch post-offices have' been established in 
the city of Philadelphia, and also boxes for 
the reception of letters and packets at other 
places in the streets of the city. As the 
postal business within the station has been 
regulated, the letters and packets received 
in these branch offices, and in the boxes 
throughout the city, are collected and car- 
ried to the Philadelphia post-office. In the 
five enactments which have been quoted as 
authorizing or sanctioning the establishment 
of posts within the limits of mail stations, 
we find no prohibition of the business of 
private letter carriers within such limits. 
Congress has, on the contrary, omitted to 
insert the prohibitions of which legislative 
precedents would have suggested the adop- 
tion, if it had been intended to forbid such 
business. Of the five enactments, none ex- 
cept those of 1847 and 1851, apply to any 
mail station whose municipal character is 
not that of a city. The act of 1847 applies 
to places not of this character so far as the 
words "any city or place" can thus deter- 
mine its application. But this act author- 
izes no specific arrangement of a local post 
except through subsidiary post-offices. We 
have seen that such offices are not the only 
primary receptacles of letters at the inter- 
nal stations of such a post. The act of 
1851, which, applies to every principal post 
town, whether a city or not, authorizes the 
establishment of a more extended and more 
complete system of local posts; and speci- 
fies the intended subjects of its arrange- 
ments in detail. We have seen that a 
monopoly by the government of letter carry- 
ing, at the sites of the local posts, is not an 
essential part of such a system. The "post- 
routes," which this tenth section of the 
act of 1851 authorizes the postmaster gen- 
eral to establish in the respective towns or 
cities are thus local posts to and from in- 
terior subordinate stations of the cities or 
towns. The definition of them is thus dis- 
tinctly given in the act itself, which desig- 
nates them as "post-routes within the cities 
or towns." If any other meaning of the 
word post-routes was intended by the drafts- 
man of the act, tne latent intention is *"" , 
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expressed so that efEeet can be given to it. 
The special post-routes defined in the act 
are thus different from such maU-routes, 
used by general posts, as are called, in a 
more general sense, post-routes. Unless the 
word "post-route" is isolated, and its con- 
text and relation disregarded, this general 
meaning is not attributable to it, as it is 
used in the act. 

But, at the post-oflace department, the gen- 
eral meaning has been attributed to it, and 
it has been considered synonymous with 
post-roads. The postmaster general issued, 
on July 17, 1860, an order, to take effect on 
August 1, 1860, declaring that, under the 
authority conferred by the act of 1851, the 
streets and other public avenues in certain 
designated parts of the city of Philadelphia 
"are established as post-roads." "Post- 
route" and "post-road" are not properly 
synonymous even when applicable to the 
carriage of a maU to and from appointed 
postal stations. A post-route, in this gen- 
eral sense of the word, is the appointed 
course, or prescribed line of transportation 
of the mail. Post-roads are, as we have 
seen, the highways, or public passages, on 
which it is transported in such a route. In 
the postal statutes the words post-route and 
post-road have, therefore, sometimes, dis- 
tinguishable meanings. Their meanings 
may be practically different. See 9 Harris 
£21 Pa." St.] 127. Nevertheless, the distinc- 
tion has not always been observed. The 
words "post-route" and "post-road" have, 
sometimes, in the postal statutes, the same 
signification. Of the instances in which this 
occurs, one, in particular, wiH be mentioned. 
The act of July 7, 1838, § 2, contains the 
words: "Bach and every railroad within 
the limits of the United States which now is 
or hereafter may be made and completed, 
shall be a post-route; and the postmaster 
general shall cause the mail to be trans- 
ported thereon, provided he can have it 
done upon reasonable terms," &e. And the 
act of July 25, 1839, provides that he shall 
not, under this authority, allow more than a 
■certain rate of compensation to railroad 
companies for the conveyance of the mails 
"upon their roads." Here the railroads 
were to be iised in the routes of general 
posts, to and from appointed mail stations. 
If such maU-routes had likewise been the 
subject of the tenth section of the act of 
1851, the word post-routes, as used in it, 
might have been understood as having like- 
wise the meaning of post-roads. But the 
interior local posts of a town, and not such 
general posts, are the subject of this enact- 
ment. We think, therefore, that the word 
post-routes is used in it in a special sense 
in which it is not synonymous with post- 
roads, and that the latter word is, conse- 
quently, misapplied in the postmaster gen- 
eral's order. 

The bill, after setting out this order, com- 
■^J^ins that the defendants, without the au- 



thority of the United States, have set up, 
and now continue a foot-post and a horse- 
post for the conveyance of letters and pack- 
ets over the streets and other avenues in the 
parts of the city designated in the order, 
and are engaged in carrying and delivering 
such letters and packets for hire or com- 
pensation within these limits. The defend- 
ants having demurred to the bUl, admit the 
truth of these allegations. The argument 
for the United States is that the word post- 
routes is, in the act of 1851, synonymous 
with post-roads, that the postmaster gener- 
al's order has,, therefore, under the author- 
ity conferred by this act, made the streets 
in question post-roads, and that, consequent- 
ly, the act of 1827 prohibits the business of 
the defendants as that of carriers of letters 
and packets, by post, on such roads. For 
the reasons which have been stated, we do 
not think that this interpretation of the act 
of 1851 can be sustained, or that the defend- 
ants are letter carriers by any such post as 
the act of 1827 prohibits. We thinlc that 
the act of 1827 applies only to private posts 
on maU-routes, and that the act of 1851 does 
not apply to such routes. 

The bill further complains, and the demur- 
rer admits, that the defendants, without the 
authority of the United States, have es- 
tablished and now continue in use a pri- 
vate express, for the conveyance or trans- 
portation, for hire or compensation, of let- 
ters and packets, other than newspapers, 
pamphlets, magazines, and periodicals, by 
regular trips, and at stated periods or inter- 
vals, from various places within the city of 
Philadelphia to various other places in the 
city within and between the postal districts 
of the city, over the streets, avenues, and 
other highways of the city. These allega- 
tions are copied .from the ninth section of 
the act^ of 1845, which has already been 
fully set forth "Cities, towns, or other 
places" are mentioned in it. Upon these 
words the argument for the United States 
is, that private expresses between "places" 
within the postal district of a city or other 
town are prohibited. We have seen, that 
the purpose which induced this legislation 
of 1845 was to prohibit private expresses 
on maU-routes. A legislative enactment 
may, however, extend beyond, as it may fall 
short of, the purpose of its draftsman. In 
its interpretation the question to be decided 
is, not what he may have intended, but 
what its words mean. The enactment now 
in question preceded the acts of 1847 and 
1851— the latter of which was the first au- 
thority for the establishment of an extended 
system of local posts in towns. But the 
prior act of 1842 had recognized the ex- 
istence of branch post-oflfices in cities, and 
the act of 1836 had authorized the reception 
of letters, in cities, for the respective post- 
offices at designated places beyond their 
walls. Therefore, it is not impossible that 
congress -might have intended, in 1845, to 
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prohibit private letter-carrying within the 
limits of cities in which such internal posts 
are established. The question conseguently 
may be considered as if the acts of 1847 ajid 
1851 had preceded the act of 1845. This 
gives the utmost effect possible to the argu- 
ment for the United States. But the argu- 
ment, with all this aid, cannot be sustained. 
Where "cities, towns, or other places" are 
mentioned in the act, the word places desig- 
nates mail-stations which are neither cities 
nor towns. But no "places" other than 
mail-stations are designated. Points within 
the limits of a mail-station or postal district 
are not within the meaning of the word 
"places," as used in the act. In the statute 
already mentioned as having been quoted by 
Lord Mansfield, the word "place" in a simi- 
lar contest thus had the meaning of postal- 
station. Cowp. 188. It has had a like 
meaning in other English and American acts 
of legislation, which have been mentioned. 
The word has had this precise meaning 
also in a judicial statement of the methods 
of giving notice of the dishonor of negotiable 
paper, personally or by post, "when the 
parties reside in the same city or place," 
and when the party to be served "resides in 
a different place or city." 11 Johns. 232. 
In the act of congress now in question, the 
whole import of the context and the partic- 
ular import and application of certain words 
which might be quoted and commented up- 
on, thus* define the word "places." Thus, 
the business in which the defendants, as 
letter-carriers, are engaged, is neither a 
private post within the meaning of the act 
of 1827, nor a private express within the 
act of 1845. The continuance of their busi- 
ness has a tendency to reduce the postal 
profits of the government or of its officials, 
by diminishing the number of letters re- 
ceived officially for local delivery. But this 
does' not render the business imlawful, un- 
less it is prohibited by the statutes which 
create or secure the postal monopoly of the 
government. The question is, not whether 
the business could constitutionally have been 
prevented or suppressed, but whether it has 
been legislatively prohibited. Though a lo- 
cal post, with subordinate stations, has been 
established in a post-town, the statutes in 
force do not, in our opinion, prohibit the 
business of private letter-carriers within 
the limits of the town. 

Hitherto, the case has been considered as 
if the business of the defendants was eon- 
fined to the carriage of such letters and 
packets as officials of the government could 
carry only on routes of the local post es- 
tablished within the limits of the Philadel- 
phia mail station. If the business of the 
defendants, as described in the biU, were 
confined to the carriage of such letters, the 
demurrer, in its present form, would be sus- 
tained, and the biU dismissed. But, the bUl 
contains other allegations. The legislature 
of Pennsylvania, by an act of February 2, 
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1854, incorporated newly the city of Phila- 
delphia, with an enlargement of its boun- 
daries, which now embrace the whole of 
the former county of Philadelphia, including 
extensive rural spaces beyond the limits of 
the former city and of the adjacent built 
districts. Within this enlarged municipal- 
ity are many maU-stations, , every one of 
them having its post-office, which is neither' 
a sub nor a branch office. The built and 
rural districts of the city are intersected by 
streets which, so far as used between these 
offices by' the general posts, are, of course, 
mail-routes. The parts of the city designat- 
ed in the postmaster general's order include 
several of the mail stations and certain 
rural spaces. The bill, referring to the act 
of the state legislature incorporating the 
new city, names the several mail stations 
within its limits, and contains allegations 
importing that the defendants carry, not 
only such letters as have been specifically 
mentioned, but also letters which general 
posts of the government might carry on the 
streets in question, as established post-roads 
between such mail stations. The defend- 
ants, if engaged in carrying letters or pack- 
ets which might otherwise be thus carried 
by man, violate the prohibition in the act of 
1827. This prohibition is thus, however, in- 
dependent altogether of the postmaster gen- 
eral's order of July, 1860, and of any act of 
congress passed since 1827. So far as the 
bni may have this import, "the demurrer 
cannot be sustained. A demurrer to so 
much of the biU as is not of this import 
would, however, have been sustainable. A 
demurrer thus framed would, perhaps, as 
may be inferred from the course of the 
argument, cover the whole intended subject 
of -controversy. An application to amend 
the demurrer, or to take it off the ffle and 
demur again, may, therefore, be entertained. 
See 2 Schoales & L. 207; 4 Madd. 192, 207, 
208. The case wiU stand over that the de- 
fendants may have an opportunity to make 
such an application. 



Case No. 15,64S. 

UNITED STATES v. KOHNSTAMM. 

[5 Blatchf. 222.] 1 

Gurcuit Court, S. D. New York. May 30, 1864. 

Claims against ' United States — PitESEUTiNO 
False Paper— Ckiminal Pkosecutios. 

1. Under the first section of the act of March 
3, 1823 (3 Stat. 771), making it an offence to 
knowingly present a false paper in support of a 
claim against the United States, with intent to 
defraud the United States, it is not necessary 
that the claim should be one in favor of the 
person who presents the false claim in its sup- 
port» 

2. The repealing clause of the act of March 2, 
1863 (12 Stat. 699), saves prosecutions for crimi- 
nal offences committed under the said act of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
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March 3, 1823, previous to the passage of the act 
of 1863. 

This was a motion in arrest of judgment. 
The defendant [Solomon Kohnstamm] was 
indicted and convicted, under the first sec- 
tion of the act of March 3, 1823 (3 Stat. 771), 
of the offence of presenting false papers to a 
.disbursing officer of the government, in rela- 
tion to an account or claim, with intent to 
defraud the govei*nment, knowing , at the 
time, that the papers were false. The first 
count of the indictment charged^ that the 
defendant, on the 1st of August, 1862, did 
transmit to and present at, and cause to he 
transmitted to and presented at, an office 
of the government of the United States, in 
the city of New York, called the "United 
States Mustering and Disbursing Office," 
a certain false writing, in relation to a claim 
then and there made by the defendant 
against the United States, namely, that the 
defendant was entitled to receive and col- 
lect from the United' States the sum of thir- 
teen hundred and sixty-six dollars., setting 
out in the indictment a copy of papers which 
purported to be a claim of one Louis Pf effer 
against the government, for the subsistence 
and lodging of soldiers belonging to Compa- 
ny P, of Captain Steinel; and that the de- 
fendant knew, at the time, that the papers 
or writings were false. The second count 
was substantially like the first, except that 
it averred that the claim was for rations 
and lodgings furnished by Louis Pfeffer for 
recruits in the service of the United States. 
The third count was substantially like the 
second, except that the false writing charged 
was the certificate of Captain Steinel, certi- 
fying to the correctness of the account of 
Pfeffer for the subsistence and lodging of 
the soldiers. 

Edwards Pierrepont, for the United States. 
William M. Evarts and James T. Brady, 
for defendant 

NELSON, Circuit Justice. The act under 
which the defendant is indicted, so far as it 
is material to this motion, provides, that if 
any pereon or persons shall transmit or 
present to, or cause or procure to be trans- 
mitted or presented to, any officer or of- 
fice of the government of the United States, 
any deed, &c., or other writing, in support 
of or in relation to, any account or claim, 
with intent to defraud the United States, 
knowing the same to be false, &c., every such 
person, on conviction, shall be punished by 
imprisonment at hard labor, for not less than 
one year nor more than ten years. 

It is insisted, on the part of the defendant, 
that the indictment is defective in this— that, 
in order to constitute the offence under the 
act of congress, It must appear that the de- 
fendant had a claim against the government. 



and that he presented the false writing or 
paper in support of or in relation to his own 
claim; whereas, the false writings set out 
in the several counts purport to be in sup- 
port of, and in relation to, a claim not of the 
defendant, but of one Louis Pfeffer, It is 
also insisted, that the evidence conforms to 
this view of the claim. The precise aver- 
ment in the several counts in tlie indictment 
is, that these false papera were presented in 
support of, and in relation to, a certain claim 
made by the defendant against the govern- 
ment, namely, that he was entitled to receive 
and collect from the United States the sum 
of $1,366. We are of opinion that this aver- 
ment is sufficient. It will be seen, on refer- 
ence to the act of congress, that the claim 
or account against the government need not 
be in favor of the party presenting the" false 
writing in support of it. Indeed, in most 
of the cases which have come before me, and 
in which convictions have taken place, the 
accused were but the guilty agents of the 
parties in whose favor the claim or account 
was presented. The offence consists in pre- 
senting the false writing, in the language of 
the act "in support of, or in relation to, any 
account or claim, with intent to defraud the 
United States." 

Another groimd urged in arrest of judg- 
ment is, that the act of 1823, under which 
the indictment is found, has been repealed 
by the act of March 2, 1863 (12 Stat 699). 
We agree, that this act provides for the 
same offence that is provided for in the act 
of 1823, and that, unless the offences com- 
mitted under the earlier act, previous to the 
passage of the subsequent one, are saved 
by the terms of the repealing clause, they 
are discharged. Although that clause in the 
act of 1S63 is not drawn with professional 
skill, or with knowledge of the legal distinc- 
tions between civil and criminal proceed- 
ings, and is open to the criticism of the 
learned counsel, yet we are of opinion that 
the meaning and intent of congress cannot 
well be mistaken. The clause saves not only 
suits and prosecutions pending, but "all 
rights of suit or prosecution, under any prior 
act of congress, on account of the doing or 
committing of any act hereby prohibited." 
This, we think, embraces offences that may 
have occurred under the act of 1823. Al- 
though that act is not referred to in terms, 
it is embraced in the description. The phrase- 
ology, "suit or prosecution," as used in the 
clause, was intended, asi is apparent, to refer 
to and embrace both civil and criminal cases. 
The term "prosecution" is more usually ap- 
plied, in legal language, to criminal than to 
civil proceedings. With better knowledge 
the clause could have been made more ex- 
plicit and certain, but we cannot doubt as 
to the intent of it 

Motion denied. 
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Case Wo. 15,543. 

UNITED STATES v. KORN. 
[Gilp. 49.] 1 

District Court, E. D. Pennsylvania. Feb. 27, 

1829. 

Survival of Actions— Torts— Penalties. 

The legal principle, that actions arising ex 
delicto die with the person, is not changed or 
affect&d by the act of congress which gives spe- 
cial bail in suits brought by the United States, 
for pecuniary penalties. 

This was an action brougbt for the recov- 
ery of a penalty, alleged to have been in- 
curred by the intestate in his life time, for 
a violation of the revenue law. The defend- 
ant [Henry Korn] admitted that the penalty 
was incurred by the intestate, but denied 
that it was recoverable from his administra- 
tor. 

Mr. IngersoU, U. S. Dist. Atty., cited the 
act of March 2, 1779, §§ 50, 65 (1 Story's 
Laws, 617, 630 [1 Stat. 665, 676]). 

Mr. Keemle for defendant The act of 
congress mates only those persons liable 
for the penalty who have been guilty of the 
offence. There is nothing in it to extend it 
to the representative. The cause of action 
arises ex delicto and not ex contractu. The 
enactment, that the offender shall be held 
to bail to answer to the United States, is on 
a different principle from the surviving of 
the action to his representatives, and does 
not alter the nature or legal character of the 
action, 3 Bl. CJomm. 302; 3 Bac Abr. 97; 1 
Com. Dig. 461, tit. "Administration," B, 15; 
Wheatley v. Lane, 1 Saimd. 216; Hambly v. 
Trott, Cowp. 375. 

HOPKINSON, District Judge. This action 
is brought for the recovery of a penalty, al- 
leged to have been incurred by James Hep- 
worth in his lifetime, charging that he was 
knowingly concerned and aided in remov- 
ing and securing certain goods, brought in 
a vessel from a foreign port, without hav- 
ing obtained a permit from the collector and 
naval officer, for such unlading and deliv- 
ery. It is admitted that James Hepworth 
was guilty of this offence and was liable 
personally for the penalty. The only ques- 
tion is, whether an action for the recovery 
of it may be maintained against his admin- 
istrator. The English cases are uniform, 
confirmed by several in our own country, 
particularly in New York, that actions found- 
ed in tort or misfeasance, and arising ex de- 
licto, die with the person. I do not think that 
the law, in this respect, is changed or af- 
fected by the circumstance, that the act of 
congress gives special bail in actions brought 
by the United States for pecuniary penal- 
ties, which is the only ground taken by the 
district attorney to maintain his suit. 

Let judgment be entered for the defendant 

1 [Reported by Henry Gilpin, Esq.] 



Case M"o. 15,644. 

UNITED STATES v. KROUSE. 

[2 Cranch, C. 0. 252.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Criminal Law — Peremptory Challenges. 

A prisoner indicted for horse-stealing, in 
Washington county, is not entitled to the right 
of peremptory challenge. 

Indictment [against Everhard Krouse] for 
horse-stealing. 

Mr. Key, for the prisoner, claimed the right 
of peremptory challenge, and referred to 
U. S. V. Black [Case No. 14,601], at December 
term, 1819, where it was .aUowed. 

But THE COURT refused to allow it, be- 
cause in that ease the court had to decide 
whether they could not sentence the prisoner 
to death under the law of Maryland. 



Case No. 15,545. 

UNITED STATES v. KUHN. 

[4 Cranch, C. C. 401.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. , 

Account — Evidence — Presumptions from Si- 
lence — Rebuttal of Prima Facie Evidence — 
Accounts op Paymaster of Marine Coups — 
Pay and Emoluments — Authority op Secre- 
tary op Navy. 

1. An account, although duly authenticated 
according to law, is not, per se, evidence of a bal- 
ance due on a former account, nor of items trans- 
ferred from the aeeoimt of any other person, 
nor of items recharged, which had before been 
credited, 

2. Prom the fact that the defendant objected 
to certain items of debit in the account, and was 
silent as to the other items, the jury may, and 
ought to infer, that he acquiesced in the items 
not objected to, unless they should be satisfied 
that he did not so intend, the burden of proof 
of which is on the defendant. 

3. The jury may infer that the defendant 
claimed no credits but what' are stated in the 
"reconcilement," and ought so to infer, unless the 
defendant can show that there were other cred- 
its claimed by him, or to which he is entitled, 

4. If the United States produce in evidence 
the defendant's account current, showing a bal- 
ance in his favor, he is entitled to a verdict in 
his favor, unless the plaintiff shall prove errors, 
or omissions in that account which shall turn 
the balance the other way. 

5. To rebut "such prima facie evidence, it is 
not suflacient to show, that certain claims of the 
defendant were suspended by the proper ac- 
counting officers, on the coming in of the ac- 
counts current containing them, and were sub- 
sequently disallowed, and that no such claim 
had been previously allowed by the secretary of 
the navy. 

6. The defendant claimed a credit of ?4,480.13, 
for commissions at 5 per cent on money disbursed 
by him for the quartermaster's department 

7. The amount of the disbursement was proved 
by the accounting officer of the treasury, and 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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upon the back of the document produced by the 
United States, and containing the defendant's 
claim for that credit, was an indorsement by the 
fourth auditor, dated March 2, 1829, that he 
had been verbally directed by the then secretary 
of the navy, to allow the claim, it being for 
extra official seryice. 

8. The court Jield, that, to rebut this evidence, 
it was not sufficient to show that a subsequent 
fourth auditor referred the claim to a subseqLuent 
secretary of the navy, who rejected it; and that 
there was no evidence that such commissions 
had been allowed in any like ciase, and that no 
precedent could be found for it in the proceed- 
ings of the department. 

9. And the court also lield, that, in order to 
rebut the prima facie evidence arising from the 
production and giving in evidence by the Unit- 
ed States of the defendant's account containing 
the charge, it is incumbent on the United States 
to satisfy the juiy that the charge was such as 
the secretary of the navy ought not to have al- 
lowed. 

10. The court instructed the jury, in effect, 
that if the secretary of the navy did not order 
the fourth auditor to allow the specific sum 
claimed, but only to make such allowance as, 
on examination, he should find to have been 
made in similai cases, they should, from a con- 
sideration of all the evidence, make such allow- 
ance as they should find had been usually made 
in similar cases, and if it should appear that 
no such allowance had been made in any similar 
case, then to make such as they should deem 
reasonable. 

11. And the court further instructed the jury^ 
in effect, that the secretary had a right to order 
the fourth auditor to make such allowance; and 
if made by him, under such order, it amounted, 
in law, to an actual allowance by the secretary 
himself. 

12. And, further, that if the secretary of the 
navy did authorize the allowance of the claim, 
and the accounting officers omitted to pass the 
same, without any default of the defendant, 
then the defendant is entitled to such allowance, 
unless it was made by fraud, imposition, or mis- 
apprehension of the facts of the case. 

13. The paymaster of the marine corps was 
not, by law, entitled to the pay of a major in the 
general staff, nor of a major in the cavalry from 
November, 1821, to October, 1830. 

14. Up to the year 1828, he had received the 
pay and emoluments of a major in the infantry, 
and this was continued to him until 1831, by 
the resolution of May, 1830. 

15. The books of account of a paymaster are 
to be considered so far public books, as to author- 
ize the United States to use them in evidence. 

16. After a credit has been given by the 
United States, and the account settled, it is not 
competent for the United States to open the ac- 
count and revoke such credit, unless it were origi- 
nally given by fraud, imposition, or mistake. 

[Cited in U. S. v. CoUier, Case No. 14,833.] 

This was an action brought by the United 
States for the balance (?21,966) against the 
defendant [Joseph L. Kuhn] as paymaster 
of the marine corps. 

Mr. Key, for the United States, offered an 
account stated in the treasury department, 
authenticated according to law, and com- 
mencing with a balance of a former account. 

Mr. Ooxe, for defendant, objected that it 
■was not evidence to charge the defendant 
with that balance. This point was decided 
in the case of U. S. v. Jones, 8 Pet. [33 U. 
S,] 375, by the supreme court of the United 



States at their (then) present term. See, al- 
so, the case of U, S. v. Buford, 3 Pet [2S 
U. S.] 12. 

Mr. Key, In reply. "The reconcilements" 
are evidence, because they are settlements 
by the proper accounting officers; and are 
admissions by the defendant that he -claims 
so much, and that so much has been reject- 
ed, and so much allowed. 

THE COURT (nem: con.) decided that the 
account was not admissible evidence, per se, 
to charge the defendant in this action. It 
consisted only of balances per report No. 
2,436, &c., and two items, to wit: 

To Charles Grymes, Lt. Marines, for. . S13 (55 
To A. A. Nicholson, " " " . . 90 00 

$103 65 

These two items were understood as hav- 
ing been charged first to Grymes and Nich- 
olson, and transferred to the debit of Kuhn, 

Mr. Key then offered the various accounts 
settled at the treasurj', from 1821, when 
Captain Kuhn was appointed paymaster, to 
1830 (14 in number). No objection being 
made, they were read to the jury, constitut- 
ing a continuing account. 

Mr. Coxe objected to the following Item in 
the account No. 10, which had been passed 
to the credit of Kuhn by the officers of the 
treasury in 1823: Amount of stoppages for 
allowances made by his predecessor, Mr. 
Desha, §60,667.92. And to the following 
Item ih the account No. 11: To Desha, pay- 
rolls recharged, which had been credited in 
1823, ?9,925.89. And prayed the court to in- 
struct the jury, that the said accounts Nos. 
10 and 11 are incompetent and insufficient 
of themselves to establish any of the items 
of charge therein contained against the de- 
fendant of §7,564.13; and ?3,455.44 in the 
first page of the account No. 10; and $3,- 
657.94 in the account marked N. S. 1325, and 
other similar items, which are not charged 
against the defendant as money paid to and 
received by him from the treasury. 

Which instruction THE COURT gave 
(nem. con.) upon the authority of the case 
of U. S. V. Orr's Adm'r [8 Pet. (33 U. S.) 375], 
at the (then) present term of the supreme 
court of the United States. To this opinion 
no exception was taken. 

Mr. George Gillis, an accounting officer of 
the treasury department, having been ex- 
amined on the part of the United States to 
show that the "general reconcilement" ex- 
hibited the whole of the matters In contro- 
versy, and that the defendant acquiesced in 
all the charges against him except certain 
disputed items, 

Mr. Butler, Atty. Gen., prayed the court to 
instruct the jury: (1) That from the evi- 
dence aforesaid, the jury may infer and pre- 
sume that the defendant admitted all the 
charges to the 8th of October, 1830, except 
those specially excepted to as stated in the 
reconcilement annexed to the account No, 
11; and that unless the defendant shall sat- 
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isfy the jury that he did not intend to make 
such admission, it will be their duty so to 
infer and presume. (2) That from the evi- 
dence aforesaid the jury are at liberty to 
infer and presume that the defendant claim- 
ed no credits other than those allowed to 
him in the said accounts or stated in the 
reconciling statement annexed to the said 
account No. 11; and unless the defendant 
shall satisfy the jury that he did intend to 
insist on other claims before exhibited and 
rejected and not included in the last recon- 
ciling statement, it will be their duty so to 
infer. 

This opinion was given with the under- 
standing that the defendant's account cur- 
rent of the Sth of October, 1830, was in the 
proper oflSce in the treasury department; but 
it appearing that it could not be found, the 
court required the United States to prove 
the debit side of the account by the original 
vouchers filed in the department. 

Sir. Coxe then contended that as the Unit- 
ed States had produced the defendant's ac- 
counts current, in evidence, which contained 
the charge of the disputed items, they have 
so far admitted their correctness as to take 
upon themselves the burden of disproving 
them; and prayed the court so to instruct 
the jury; and cited Goodenow v. Travis, 3 
Johns. 427; Hotchkiss v. LeRoy, 9 Johns. 
141; Hopkins v. Smith, 11 Johns. 161, Whit- 
well V. Wyer, 11 Mass. 10; Morris v. Hurst 
[Case No. 9,832]; Bell v. Davidson- [Id. 1,- 
248]; Randall v. Blackburn, 5 Taimt. 245; 
Id. 1 Serg. & L. 92. 

The attorney general admitted the princi- 
ple as to matters of fact; but not as to mat- 
ter of law; nor as to government cases. 
This court, and the supreme court have so 
decided in the eases against Orr's admin- 
istrators, so far as regards the defendant. 
They permitted him to rely on the account 
of the United States for the credits therein 
given to him, without obliging him to admit 
the debits against him in the same account. 
But the government does not rely on the de- 
fendant's account alone; they have also the 
testimony of IVIr. Gniis. The government 
liave not admitted this item (the charge of 
five per cent, for commissions). 

One argument adduced by Mr. Jones in 
those cases was that the defendant there 
had .surrendered his vouchers, which dif- 
fered it from the common case. Here the 
United States objected to the claim when 
first presented, and ultimately rejected it 

Mr. Coxe's prayer, and the objection of 
the plaintiffs, was as follows: The defend- 
ant prayed the court to instruct the jury 
that, as the United States had given in evi- 
dence the accounts current of the defendant, 
by the last of which it appeared that there 
was a balance of .?9,107.51 in favor of the 
defendant, he is entitled to the verdict of 
the jury upon such evidence, unless the 
plaintiff shall further prove errors or omis- 
sions in said accounts which shall destroy 
26FED.OAS.— 52 



such balance in his favor, and show, after 
such rectification, a balance against him in 
favor of the plaintiffs. To which the plain- 
tiffs objected, because the accounts settled 
by the proper accounting officers, and before 
produced in evidence by the plaintiffs, show, 
as they contend, that certain of the credits 
claimed in the defendant's accounts current, 
amounting in the whole to a greater sum 
than the said balance, were suspended by 
the proper accounting officers, on the com- 
ing in of the said accounts current contain- 
ing them, and were subsequently disallow- 
ed; thereby rebutting any presumption that 
such credits were ever assented to by any 
officer authorized to act for the plaintiffs; 
and showing affirmatively that no such as- 
sent was given. 

THE COURT (THRUSTON, Circuit Judge, 
doubling) gave the instruction thus prayed 
by the defendant. 

Mr. Key, for the United States, then took 
up the first disputed item; being a charge, 
by the defendant, of §4,480.13 for commis- 
sion at five per cent on money disbursed by 
the defendant for the quartermaster'^ de- 
partment, and produced the two vouchers 
which had been presented to the accounting 
officers of the treasury, namely, a state- 
ment of the amount disbursed,' and a claim 
of the commission, and an indorsement 
thereon in the handwriting of T. "Watkins, 
then fourth auditor of the treasury, signed 
T. W., and dated March 2, 1829, saying that 
he had been verbally directed, by the then 
secretary of the navy, to allow the claim, 
it being for extra official service. The 
amount of the disbursement was proved by 
Mr. Gillis, one of the accounting officers. 
Mr. Kendall, who succeeded Mr. Watkins as 
fourth auditor,' testified that he referred the 
claim to Mr. Branch, the secretary of the 
navy, about the 21st of March, 1829, who re- 
jected it; and that he did not know that any 
commission of five per cent had been al- 
lowed in a like case, and could find no prec- 
edent for It in the proceedings of the de- 
partment 
The United States rested their case here. 
Mr. Coxe, for the defendant, prayed the 
court to instruct the jury. 

And THE COURT (nem. con.) after ar- 
gument did instruct them, that the evidence 
so adduced by the plaintiffs is not sufficient 
to rebut the prima facie evidence that the 
defendant is entitled to his credit for the 
item of ?4,480.13. 

THRUSTON, Circuit Judge, was under- 
stood to be "of opmion that the indorsement 
of T. Watkins, then fourth auditor, upon the 
defendant's vouchers, produced In evidence 
by the United States, was evidence of the 
allowance by Mr. Southard, then secretary 
of the navy, and that it was the final ac- 
tion of the proper officer upon the subject, 
and that it could not be revoked by Mr. 
Branch, his successor. 
CRANCH, Chief Judge, was of opinion 
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that the indorsement so prodnced by the 
United States was evidence that the claim 
had been allowed by Mr. Southard, then sec- 
retary of the navy; but he was also of opin- 
ion that the allowance, was liable to be re- 
voked by his successor before the item had 
been actually carried to the defendant's 
credit in account by the proper accounting 
officer; and that it had been so revoked; 
but that the mere rejection of the claim by 
the government is not sufficient to rebut the 
prima facie evidence of the defendant's own 
account produced in evidence by the United 
States. Nor was that rejection, together 
with the other evidence given by the United 
States, sufficient for that purpose. 

The attorney general, having,, without ob- 
jection, read Mr. Southard's deposition, made 
the following prayer to the court: "The 
deposition of Samuel L. Southard having 
been read in evidence, the counsel of the 
plaintiffs insisted that the same conduced to 
prove that the said S. L. Southard, as sec- 
retary of the navy, had never, in point of 
fact, instructed the fourth auditor, T. Wat- 
kins, to allow the defendant the additional 
compensation charged in the aforesaid 
vouchers, Nos. 219 and 220, as stated in the 
memorandums indorsed on the said vouch- 
ers, but had only authorized him to make 
such allowance as he, the said fourth au- 
ditor, should find, on examination, to have 
been allowed in similar eases; and that, if 
the jury should believe the deposition of the 
said S. L. Southard, to give the correct ver- 
sion of his direction to the said fourth au- 
ditor, it would be their duty to consider the 
charges for commissions contained in said 
vouchers, as open to inquiry, and, upon all 
the evidence applicable thereto, to make 
such allowance only as they should find had 
been made in similar cases; and prayed the 
court so to instruct the jury." 

Mr. Coxe, for defendant, then prayed the 
court to instruct the jury, "that it is Incum- 
bent upon the plaintiffs, in order to rebut 
the said prima, facie evidence, in addition to 
the fact that the item of claim, in question, 
never had been allowed by a secretary of the 
navy, to show, to the satisfaction of the jury, 
that the said claim was one which he ought 
not to allow; and was not authorized, under 
the usage which has been proved before the 
jury, to allow.'' 

The counsel of the United States, after the 
examination of Mr. Southard, here in court, 
varied their prayer thus: "Mie deposition of 
S. L. Southard having been read, and his tes- 
timony, as above stated, having been given 
to the jury, the United States prayed the 
court to instruct the jury, that, if they should 
believe, from the evidence, that the said S. 
L. Southard, as secretary of the navy, had 
never, in point of fact, instructed the fourth 
auditor, T. Watkins, to allow the defendant 
the specific compensation of 5 per cent, char- 
ged in the aforesaid vouchers, Nos. 219, 220, 
but had only directed him to make such al- 



lowance as he, the said fourth auditor, 
should, on examination, find to have been al- 
lowed in similar cases, it would then be their 
duty to consider the charges for commis- 
sions, contained in said vouchers, as open to 
inquiry; and, upon all the evidence appli- 
cable thereto, to make such allowance only 
as they should find had been usually made 
in similar cases; or, if it should appear that 
no such allowance had ever been made in 
any similar case, then such as they should 
deem reasonable and just, under all the cir- 
cumstances of the ease." 

THE COURT (nem. con.), but MORSELL, 
Circuit Judge, doubting, gave this last in- 
sti-uetion, as prayed; and also gave the 
above instruction prayed by Mr. Coxe, ex- 
cepting the last clause in these words, "and 
was not authorized, under the usage which 
has been proved before the jm*y, to allow." 

Mr. Coxe then prayed the court to append 
to the instruction last given, at the prayer 
of the United States, the following instruc- 
tion, namely: "But, if the jury shall believe, 
from the said evidence, that Mr. Southard, 
as secretary of the navy, did direct tu. 
fourth auditor to allow the said ciaim, spe- 
cifically, to the extent of 5 per cent on the 
amount of said disbursements, as claimed in 
said vouchers; or, having decided that the 
said defendant was entitled to an allowance 
for said services, and that the commission of 
5 per cent, was a proper and adequate com- 
pensation for such services; and referred 
to the auditor to examine whether said al- 
lowance was in conformity with precedents 
in other cases, for like extra official disburse- 
ments by officers belonging to, or attached 
to, the navy, by the direction or sanction 
of the secretary; and if the jury shall fur- 
ther find, from the said evidence, that, for 
similar disbursements of an official charac- 
ter, settled in the said auditor's office, sanc- 
tioned and allowed by the secretary, the 
commission of 5 per cent, had been allowed, 
that then the said auditor was authorized 
to make such allowance, and to make such 
indorsements as appear on the said vouch- 
ers; and that such indorsement amounted, 
in law, to an actual allowance by the sec- 
retary himself." 

Which instruction THE COURT gave 
(THBUSTON, Circuit Judge, dissenting). 

IVIr. Coxe then prayed the court to instruct 
the jury, that, if they should believe, from 
the aforesaid evidence, that the said S. L. 
Southard did authorize and direct the allow- 
ance of the claim stated in said vouchers, 
Nos. 219 and 220, and that the accounting 
officers omitted to pass such items, upon 
such allowance, without any default of the 
defendant, then the said defendant is enti- 
tled to the allowance, unless, in making such 
allowance, the plaintiffs shall satisfy the ju- 
ry that the said secretary was induced to 
make it, by fraud, imposition, or misappre- 
hension of the facts of the case. 

Which instruction THE COURT gave 
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(CRAl^GH, Chief Judge, dissenting), because 
lie thougM the act of Mr. Southard was rev- 
.ocaWe by his successor; and was reToised 
by his successor before the credit had been 
given in any statement of the account by 
the accounting ofBicers of the department, 
and before the credit was given upon the 
books of the department; and that the Unit- 
ed States, therefore, were not bound by the 
act of Mr. Southard, which was thus revoca- 
ble by himself or by his successor, and was 
so revoked. 

Mr. Key, for the United States, then prayed 
the court to instruct the jury, that, if they 
believed, from the evidence, that Mr. South- 
ard, the secretary of the navy, by his instruc- 
tions to the fourth auditor, did not designate 
any specific commission to be allowed to the 
defendant for the disbursement stated in 
said vouchers, but left it to tne fourth au- 
ditor to examine the cases of such allowan- 
ces, and to allow to the defendant such com- 
mission as had been allowed to other officers 
for such disbm-sements, then such authority 
could be lawfully givtn to the said fourth 
auditor, and his indorsement on said vouch- 
ers is not binding on the United States. 

Which instruction THE COURT refused 
to give (THRUSTON, Circuit Judge, dissent- 
ing). 

The next class of charges, in the defend- 
ant's account, consisted of claims for. com- 
pensation, as paymaster of the marine corps. 

Mr. Key, for the United States, contended 
that the only law under which the defend- 
ant could claim compensation was the act 
of congress of the 16th of April, 1814. 3 
.Stat 124. 

Mr. Coxe, for defendant, contended that 
the defendant was entitled to the pay and 
emoluments of a major of cavalry, or a 
major of the general staff, under the acts of 
the 16th of May, 1812, (2 Stat. 735), and the 
24th of April, 1816; the same having been 
allowed to Mr. Satterlee Clark, a district 
paymaster in the army of the United States, 
by the verdict of a jury, and the judgment 
of the circuit court of the United States for 
the Eastern district of New York, in the year 
1827. Upon the authority of that case Mr. 
Southard allowed the same compensation to 
the defendant, as appears by the voucher 
No. 215, with Mr. Watkins's indorsement 
thereupon. The officers of the marine corps, 
not being satisfied with the compensation 
allowed by the act of April 16, 1814, con- 
gress, by a joint resolution, on the 29th of 
May, 1830, continued the old rates of com- 
pensation till the 28th of February, 1831, and 
made a special appropriation for the extra 
emoluments. See, also, the act of 2d March, 
1831, c. 57 (4 Stat 460), and the resolution 
of 2oth May, 1832 (Id. 605); Cong. Doe. No. 
107, 28th May, 1829; the auditor's report, 
printed by order of the nouse of representa- 
tives, 1830, pp. 6 and 7; Navy Rules 1832, 
p. 40, e. 45; I>oe. 121, p. 7; the fourth au- 
ditor's report 



The attorney general referred to Doc. 121, 
p. 1; letter from the secretary of the navy 
of 29th May, 1830; report of the fourth au- 
ditor; and statement D, and the remarks 
in p. 7. Mr. Kendall testified that the de- 
fendant had never received more than the 
pay and emoluments of a major in the in- 
fantry, and never claimed more until the 
decision in the case o^ Satterlee Clark. 

Mr. Coxe, for defendant then prayed the 
court to instruct the jury "that if they 
should believe the evidence aforesaid, the 
defendant is entitled to the several credits 
claimed in the vouchers Nos. 332 and 333," 
namely, the pay and emoluments of a major 
in the cavalry. 

Which instruction THE COURT (MOR- 
SELL, Circuit Judge, doubting) refused to 
give. 

CRANOH, Chief Judge. The defendant as 
paymaster of the marine corps, claims, in his 
accoimt with the United States, a credit for 
the pay, subsistence, emoluments, and al- 
lowances of a major in the general staff of 
the army, from the 20th of November, 1821, 
to the 8th of October, 1830, when lie ceased 
to be paymaster. Up to the 1st of January, 
1828, he received credit in his accounts for 
the pay and emoluments of a major in the 
infantry. In the year 1827, Mr. Satterlee 
Clark, who had been a district paymaster 
in the army of the United States, in a suit 
brought by the United States against him 
in the Eastern district of New York, ob- 
tained, by the verdict of the jury and judg- 
ment of the court, credit for the pay and 
emoluments of a major in the general staff. 
The present defendant then exhibited a like 
claim against the United States; and on the 
2d of March, 1829, Mr. Southard, then secre- 
tary of the navy, verbally instructed the 
then fourth auditor, Mr. Watkins, to allow 
it on the ground that tho paymaster of ma- 
rines was entitled to the pay of a district 
paymaster, which, in Clark's case, was de- 
cided to be that of a major of the general 
staff, as appears by the indorsement of Mr. 
Watkins upon the voucher No. 215. Nothing 
further appears to have been done until a 
change had taken place in the offices of the 
secretary of the navy and fourth auditoi-, 
when the claim was rejected, the new secre- 
tary and auditor being of opinion that the 
defendant was only entitled to the pay and 
emoluments specially provided for in the act 
of congress of the 16th of April, 1814 (3 Stat 
124), by which the adjutant, paymaster, and 
quarter-master of the marine corps, were to 
"receive tliirty dollars per month in addition 
to their pay in the line, in full of all emol- 
imients." This decision of the new secretary 
and auditor having been made a subject of 
-complaint to congress by the officers of the 
marine corps, a joint resolution was passed 
on the 29th of May, 1830, "that the pay, sub- 
sistence, emoluments, and allowances, re- 
ceived by the officers of the marine corps 
previous to the 1st of April, 1829, be, and the 
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same is liereby directed to be continued to 
them from' that date up to the twenty-eighth 
day of February, one housand eight hun- 
dred and thirty-one." 4 Stat 430. This res- 
olution confirms and continues the allowan- 
ces that had been received by the officers oJ? 
the marine corps previous to the 1st of April, 
1829; and comprehends the whole period of 
the defendant's accounts. It seems, there- 
fore, unnecessary to inquire whether the 
decision of the new secretary and auditor 
was or was not correct; and the only ques- 
tion which can arise, is a question of fact, 
to wit, what were the pay, subsistence, 
emoluments, and allowances received by the 
officers of the marine corps, previous to the 
1st of April, 1829, so far as regards the pay- 
master. Up to the year 1828, he had re- 
ceived the pay, &c. of a major in the infan- 
tiT; and no paymaster of the marines had, 
on the 1st of April, 1829, received more. On 
that day the defendant had never received 
the pay, subsistence, emoluments, or allow- 
ances of a major of the general staff; nor 
does it appear that any paymaster of the 
army had ever received sudi pay, &c., ex- 
cept Mr. Clark, whose case had been judi- 
cially decided. The practice of the depart- 
ment had not been changed by the decision 
of that ease. The words in the resolution, 
"allowances received," must mean, sums of 
money allowed' and paid to the officers, or 
passed to their credit in account. The order 
of Mr. Southard, then secretary of the navy, 
' to the then fourth auditor, to allow the de- 
fendant's claim, was not, as it seems to me, 
an allowance received by the defendant, 
within the meaning of the resolution; nor 
does it appear that that order was known 
to congress when the resolution was passed. 
That resolution received the signature of 
the president on the 29th of March, 1830. 
It does not appear what documents were 
before congress in relation to the pay, &c. 
of the officers of the marine corps previous 
to the 1st of April, 1829. The letter of the 
fourth auditor to the secretary of the navy 
of the 28th of May, 1829 (Document No. 107), 
was not ordered to be printed by the house 
of representatives till the 25th of May, 1830; 
and the letter of the fourth auditor of the 
2Sth of May, 1830 (Document No. 121), was 
not read and laid on the table till the 29th 
of May, 1830, the very day on which the 
joint resolution was approved by the presi- 
dent; so that it is not probable that either 
of those documents was the foundation of 
the resolution, and, therefore, cannot be con- 
sidered as having any bearing upon the con- 
struction which ought lO be given to that 
resolution. They may. however, in connec- 
tion with the testimony of Mr. Kendall, be 
considered as evidence to show what waa 
the pay, &c., received by the officers of the 
marine corps previous to the 1st of April, 
1829. If no paymaster of the marine corps 
had, previous to that day, received the pay, 
subsistence, emolumen'rs, and allowances of 



a major of the general staff of the army, it 
seems to me very clear that the defendant 
is not entitled to cla^m them under that res-, 
olution; and even it the court should be of 
opinion that he would have had a right to 
claim them if that resolution had not been 
passed, although he had not received them 
before that day, I doubt whether he could, 
after that resolution, claim more than the 
pay, «&c, which he had received previous to 
that day. The joint resolution does not pro- 
fess to affirm that the allowances, previously 
received, were at the time, authorized by 
law; but to sanction what had been done, 
and to continue the same pay, &c. for a lim- 
ited time. If, therefore, the jury should be 
satisfied by the evidence, that the pay, sub- 
sistence, emoluments, and allowances, re- 
ceived by the defendant as paymaster of the 
marine corps, previous to the first of April, 
1829, were those of a major in the infantry, 
I should instruct the jury that the defend- 
ant is only entitled to claim the same pay, 
&c.; and is not entitled to claim the pay, 
«&c, of a major of the general staff. It has 
been suggested, that the estimates upon 
which the appropriations for the marine 
corps for the years 1831, 1832 and 1833, were 
based, state the pay of the paymaster at 
?60 a month, and four rations; and that 
that statement sanctions the defendant's 
claim. I doubt, however, whether, when a 
salary is fixed by a law such as that of the 
16th of April, 1814, a simple appropriation, 
based upon an estimate In which a higher 
salary is stated, can be considered as repeal- 
ing the law which fixed the salary. Suppose 
an officer's pay to be fixed, by the law which, 
creates the office, at ?1,000, and an appro- 
priation for the civil list should be made, 
founded upon an estimate in which the sal- 
ary should be stated at $2,000, would the offi- 
cer be entitled to receive the §2,000? Or, 
suppose the estimate should state it to be 
only $500, would he not be still entitled to 
the other $500? But, however that may be, 
the estimates referred to, are all subsequent 
to the time for which the defendant claims, 
and, therefore, cannot affect the case. It 
may be observed, also, that those estimates 
are made by the paymaster himself, who 
would, of course, make them conformable to 
the law as he understood it; and as there 
was a claim for §60 a month, it was, per- 
haps, proper to state enough to cover it. I 
cannot, therefore, agree to give the instruc- 
tion prayed by the defendant's counsel. 

THK.USTON, Circuit Judge. By the ad- 
mission of the counsel of the United States, 
and of the defendant, the only question, now 
left for the court to decide, is, what were 
the pay and emoluments of the paymaster 
of the marine corps, previous and up to the 
1st of April, 1829; or rather, was he then 
entitled to those of a major of cavalry, or 
of a major in the infantry? It seems to be 
admitted by the counsel for the United 
i States, that, by the resolution of congress 
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of the 29th of May, 1830, which reversed the 
construction of the fourth auditor, who re- 
stricted the pay and emoluments of the pay- 
master to the limits of the act of the 16th 
of April, 1814 (3 Stat 124), inasmuch as the 
pay and emoluments of the paymaster had, 
previous to such decision of the fourth au- 
ditor, .been allowed in the navy department 
as those of a major of infantry, and credit 
given on the books of the department there- 
for, that such allowance cannot now be ques- 
tioned; but they deny that, in addition to 
the' pay and emoluments of a major in the 
infantry, the defendant is entitled to those 
of a major of cavalry, which addition con- 
stitutes the diEfereuce belT^'een the parties 
now to be adjusted by thiiJ court and jury. 
It becomes the duty of the court carefully 
to examine the acts of congress, to see how 
far the claim of additional compensation can 
be sustained. Although, by the decision of 
the supreme court, and the admission of the 
counsel of the United States, the allowance 
of the pay and emolument as a major of 
infantry as settled and credited on the books 
of the navy department, is no longer open 
to examination by this court, not because 
such allowance was sanctioned by the laws, 
but because it had been actually made and 
credited to tie defendant on the books of 
the navy department, yet we have the pow- 
er, and it is our duty to determine how far 
the accounting officers of the navy. depart- 
ment were warranted, previous to the reso- 
lution of congress of the 29th of May, 1830, 
by the then existing enactments of congress 
on this subject, to have made such allow- 
ance; and should this court be of opinion 
that they ought not to have exceeded the 
rate prescribed by the act of the 16th of 
April, 1814 (3 Stat 124), then the matter now 
in dispute is settled, and the claim of the 
defendant for further compensation than 
what has been allowed, must be overruled. 
The statute of the 16th of April, 1814, is cer- 
tainly too clear to admit of any doubt in its 
construction; it applies specially to the ma- 
rine corps; admits of no latitude of con- 
struction, and fixes the pay of paymasters of 
the marine cox'ps. 

The question then arises, has this statute 
been directly or impliedly repealed by any 
subsequent statute? It has been attempted, 
on the part of the defendant, to show that 
the compensation, provided by the act of 
the 24th of April, 1816 (3 Stat 297), of pay- 
masters of the army was applicable to, and 
ought to be extended to paymasters of the 
marine corps; and that this compensation 
was eqxaivalent to the pay and emoluments 
of a major of cavalry. We wiU first exam- 
ine the prior branch of this proposition, 
namely, that the paymasters of the marine 
coi*ps are, by reasonable construction of- this 
statute, embraced in the enactment which 
fixes the compensation of paymasters of the 
army; if so, the statute of the 16th of April, 
1814, must be virtually repealed, not ex- 



pressly, but by necessary inference or im- 
plication; and in support of ttiis construc- 
tion it was contended, that the marine corps 
is part of the army in fact; that when re- 
quired to do service on land, they are so to 
all intents and purposes; that they are sub- 
ject to the rules and articles of war, and 
that various statutes recognize this identity 
in regard to general provisions, where there 
is no special declaration or indication of any 
intention to discriminate between them; 
that the defendant was compelled to give 
bond as paymaster of the marine corps, pur- 
suant to the requisition of the sixth section 
of the said act of the 24th of April, 1816 (3 
Stat. 297); that the law had always received 
this construction by the accounting officers 
of the navy department, since the defendant 
received the appointment of paymaster, &c., 
and other arguments of equal weight and 
importance. With a view to estimate the 
value of these arguments, I haye examined 
the several acts on this subject, as far as 
time' would permit, and will state the result 
of my investigations. 

In the first place the act of the 1st of 
July, 1797, "providing a naval armament" (1 
Stat. 523), assigns to each ship, besides mar- 
iners, &c., a certain number of marines. 
The duty of the marines is exclusively mari- 
time; for sea service only. By this act 
they have no connection with the army, in 
character or duty to be performed. Here 
they are not amphibious. The next act on 
the subject of the marine coips is that "for 
establishing and organizing a marine corps," 
of the 11th of July, 1798. 1 Stat. 594. From 
the first enacting clause an argument has 
been drawn from the words "in addition to 
the present military establishment, there 
shall be raised a corps of marines," &c, that 
marines became, in fact, a part of the mili- 
tary establishment; or, at any rate they es- 
tablished such a harmony, and blending of 
the two corps, that certain general provi- 
sions relating to one, (that is, the army,) 
embraced the other, and that this consenta- 
neousness or harmony was materially 
strengthened and confirmed by the last sec- 
tion, authorizing the president to employ the 
marines on shore, &c. (see section 4). But 
it is a most violent interpretation, it seems 
to me, to consider the words, "in addition to 
the present military establishment," as hav- 
ing any force in identifying the two corps in 
character or circumstances. The marines 
were a body known to the law by the act of 
July 1, 1797, as a purely maritime or naval 
force; and the enlargement of that force, 
or assigning to them duties on shcwre, does 
not necessarily identify them with the army, 
and those words could not have the effect of 
constituting a force, governed by different 
rules and regulations, and destined to a serv- 
ice unknown to, and incompatible with, the 
character' and duties and seiwices of the 
army, a part of that army. The marines axe 
certainly a military force, as well as the 
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army, and are in addition to the then exist- 
ing military establishment It is to he re- 
marked, also, that although the marines may 
he compelled to do duty on shore, it is no 
part of their ordinary duty, hut at the discre- 
tion of the president, as in case of the inva- 
sion of the territories of an enemy's doast, 
by a naval force the seamen may he com- 
pelled to do the duty of soldiers or marines, 
at the discretion of the commander of the 
ship or squadron. But, whatever inferences 
might he drawn from these expressions, the 
act of the 16th of April, 1814, annihilates 
them, because it legislates on the very mat- 
ter in question, and makes a special provi- 
sion for paymasters of the marine corps 
which admits of no sort of doubt It pro- 
fesses to embrace the marine corps only. 
Here all former doubts, all inferences and 
constructions are done away. The compen- 
sation of the paymaster of the, marine corps 
is fised so clearly, that, but for the joint res- 
olution of congress of the 29th of May, 1830, 
it must he now in full force, unless it has 
been repealed by some subsequent statute 
directly or expressly, or by some strong and 
necessary implication; for I take it for a 
certain and established rule of construction, 
that a statute distinctly and clearly express- 
ing the intention and meaning of the legisla- 
ture on any particular point, cannot be re- 
pealed unless by a subsequent statute equal- 
ly clear and distinct or by necessary impli- 
cation or inference with which the previous 
statute cannot be reconciled; but a subse- 
quent statute legislating upon a different 
subject and where there is such an incon- 
gruity between the objects of legislation, as 
that of the army and marine corps, where, 
if there be any harmony or identity it is in 
certain points only, one of which is that they 
are both military establishments; and an- 
other, much relied on, is, that the marines 
may (not by the direction of law, but by 
the will of the president, at his discretion, 
and which, therefore might have never been 
invested with this feature of congruity or 
identity,) be compelled to serve on shore; 
for from this provision, that the president 
may order them to do duty on shore, is the 
strongest argument drawn that they became 
identified with the army. But unless the 
president does order them to do duty on 
shore, the analogy, or identity is done away; 
then it depends on the exercise of the presi- 
dent's will whether the grotmd of identity 
is to vest or not If he does not order the 
marines to serve on shore, then they are no 
longer of doubtful character; no amphibi- 
ous men, but purely of a maritime character, 
distinct from the army essentially in numer- 
ous particulars, set out more at large by 

the fourth auditor in his report of , and 

on which, as they are known to the counsel 
on both sides I make no remarks, except 
that I thought they had much weight. I do 
not see much more reason to consider the 
character of marines transformed into that of 
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soldiers by their liability occasionally to serve 
on shore, than that seamen compelled some- 
times to serve on land with marines should 
be transformed into that of marines. We 
find distinct statutes concerning the army 
and marine coi-ps. The pay of the officers 
of the marine corps is fixed by statutes con- 
fined to the marine corps only; of the army, 
by statutes relating to the army only. In 
fact I Iiave seen no act professing any thing 
liise general legislation in the same act over 
both branches of our national defence, ex- 
cept in some special provision, where it is 
clear that congress meant to extend them to 
both bodies. There are numerous statutes 
relating to the army, particularly during the 
last war, and comparatively few relating to 
the marine corps; and to consider such gen- 
eral expressions as the words, "in addition 
to tjie military establishment," or the provi- 
sions of the "liability of the marines to 
serve on shore at the will of the president" 
as so identifying the two corps, as that the 
provision for the compensation of the pay- 
master of the army should extend to the 
paymaster of the marine corps also, and 
thereby repealing the previous statute of 
April 16, 1814, especially fixing the compen- 
sation of the paymaster of the marine corps, 
is extending the license of construction fur- 
ther than I have known; for such, if I un- 
derstood, is the argument; for, having in 
the manner -I have stated, fixed, as the de- 
fendant's counsel supposed, the analogy, 
congruity, or harmony, and, indeed, identi- 
ty, or whatever it is, between the army and 
marine corps, he then comes to the act of 
the 24th of April, 1816, "for organizing the 
general stafC, and making further provision 
for the army of the United States." Army, 
observe; not "the military establishment;" 
army proper, as appears evident from its 
general enactments; and it is the third sec- 
tion of this act which fixes the pay of the 
paymaster of the army under which the de- 
fendant has thought himself justified in 
claiming his pay as paymaster of the ma- 
rine corps, as growing out of and sanctioned 
by this third section; that the said section 
included the paymaster of the marine corps- 
Now it does seem to me, that as well from 
the title which exposes the object of the 
statute, as all the enactments throughout, 
there is no ground for extending any of its 
general provisions to the marine corps. It 
would be too tedious to enumerate the mul- 
tiplied evidences of this; but we will take 
up the most material section, the third, 
which legislates on the very matter in hand, 
to wit the compensation of paymasters. 
They are to receive the pay and emoluments 
of major, and therefore the defendant is en- 
titled to the pay and emoluments of ma- 
jor; and this section repeals the special stat- 
ute of 1814. Now is it not evident to say 
nothing of other objections, that this section 
cannot be construed to have embraced pay- 
masters of the marine corps, because it is 
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provided in tlie fourth section that regiment- 
al and battalion paymastei-s shall make cor- 
rect reports to the paymaster-general once 
in two months, on pain of being dismissed? 
Now the paymaster of the marine corps 
does not make his reports to the paymaster- 
general, nor is he under his jurisdiction; but 
his reports, if he eyer makes any, and his 
accounts are settled to and with the navy 
department. The compensalion here, then, 
was intended exclusively for such paymas- 
ters as were accountable to the paymaster- 
general; that is, paymasters of the army 
proper; and such a construction seems war- 
ranted by the whole context throughout. 
But it seems the defendant gave the bond 
required by the sixth section. How far the 
secretary was right in demanding it, is not 
material.^ The generality of the expression, 
"all officers of the pay department," &e., 
might seem to justify such an exaction from 
the defendant; but if it did, it may grow 
out of the universality of the import of the 
word "all;" but in my conception, the pro- 
vision is coextensive only ^with the provi- 
sions of the act, and relates to paymasters 
only of the army proper. But it is imma- 
terial whether the secretary acted right or 
' wrong in requiring an official bond from the 
defendant as paymaster of the marine corps; 
his construction of the act does not bind us, 
more than it binds the defendant, who is 
now asking this comrt to reverse the judg- 
ment of the secretaiy on the construction of 
the very act, when he is at the same time 
invoking that same judgment iri aid of the 
construction he urges before this court. 

Again, the case in New York, tJ. S. v. 
Clark [unreported], has been cited, where, 
by the verdict of a jury, the pay of a major 
of cavalry was allowed to the defendant, 
who was a district paymaster of the army. 
We have not the record before us, and there- 
fore cannot be .certain that the judge set- 
tled any point of law in the case. If he had 
so settled the amount of pay, I confess, with- 
out having his reasons before me, I am ut- 
terly at a loss to imagine on what grounds 
he so decided. Why he should, if he did so, 
take the pay of a major of cavalry as the 
measure of compensation for a paymaster, 
when the law expressly fixes it by the pay 
of a major of infantry, I am unable to dis- 
cern. This decision of the New York judge 
(if he gave such an opinion,) is said to be 
balanced or neutralized by the opinion of 
Judge Peck, in Missouri; and, as the case 
is now before the supreme court, the matter 
is likely soon to be settled, and wUl, I sup- 
pose, be the rule by which the accounting 
officers of the navy department will adjust 
the claim of the defendant, should it also be 
settled that the paymaster of the marine 
corps is entitled to the same compensation 
as an army paymaster; which, however, for 
the reasons I have already given, does not 
appear to me to be the case. 

It was contended, also, by the defendant's 



counsel, that the joint resolution of congress, 
of the 28th (29th) of May, 1830, which im- 
pliedly sanctioned the allowance which had 
been made, of the pay of major of infantry, 
to the defendant, by directing such pay and 
emoluments as had been, before that time, 
received by the officers of the marine corps, 
to be allowed to them thereafter (for a lim- 
ited period, but by a subsequent resolution 
extended indefinitely), ought not to be re- 
stricted to such compensation as had been 
actually received, but should be extended to 
such compensation as ought to have been 
received, and that such compensation ought 
to be that of a major of cavalxy. But the 
wording of the resolution wiU not admit of 
such construction. Congress knew, from the 
reports of the secretaiy and fourth auditor, 
what had been receired,andwhat was claim- 
ed, and they limit the amount to what had 
been received, and did not extend it to the 
amount claimed, so that there is nothing in 
these resolutions showing any design in con- 
gress to extend the compensation further 
than the plain sense of the words of the 
resolutions import But if those words could 
afford any inference that congress meant to 
give their approbation to such compensation 
as ought, by law, to have been allowed, and 
not to such "as had been received," still the 
question is open for this court to say what 
ought to have been allowed. No aid, there- 
fore, in support of the claim, can be derived 
from these resolutions, but the reverse; and 
as far as those resolutions can be consid- 
ered as any declaration of the' legislature as 
to the meaning of the several statutory pro- 
visions, in regard to the defendant's compen- 
sation, they go to sanction what was al- 
ready done, and to repel the additional com- 
pensation now claimed. They have granted 
a boon, not a right founded on preceding 
laws; though their grant may be based on 
equitable principles. It was a case where 
there was no reason to make a distinction 
between officers of the same rank, and with 
equal and similar duties, but which the leg- 
islature had not provided for, and which de- 
fect we could not supply; and were the ac- 
counts of the defendant not closed at the 
navy department, and those resolutions of 
congress, out of the way, and I was reduced 
to the necessity of now saying what compen- 
sation the law allowed to the paymaster of 
the marine corps, I should be compelled to 
say that I have seen no subsequent act of 
congress, which, without a most strained 
and unreasonable construction, repealed that 
of the 16th of April, 1814, and that, conse- 
quently, that act afforded the true and only 
ride by which such compensation should be 
settled. 

I have thus, as far as ray memory sei-ved 
me, noticed all such material points as ap- 
pear to me to have been urged by the de- 
fendant's counsel, and, written, very hastily, 
to be sure, from the shortness of time, such 
remarks as the very imperfect consideration 
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of the statutes on tlie subject suggested to 
me. I must conclude, as the result of my 
consideration of the case, that I cannot give 
the instruction prayed for by the defend- 
ant's counsel. But, as this is a case difiEer- 
ent fi-om that decided in the court of Mis- 
sourij by Judge Peels:, which, involved the pay 
and emoluments of a paymaster of the army 
proper, in -which, I understand, there is an 
appeal to the supreme court; and, as the 
decision of the supreme court, in that case, 
may not settle the disputed points in this; 
and, as the claim of the defendant involves 
a sum of consequence, in which an appeal 
will lie, I should De gratified if the matter 
could be so arranged as to mate the United 
States appellants, as they possess faculties 
and facilities for prosecuting an appeal, for 
want of which the defendant might be un- 
able to prosecute his appeal, and so lose the 
benefit of a revision Qf our judgment, by 
that ti'ibunal. 

Mr. Coxe, for defendant, then prayed the 
court to instruct the jury, that the act of 
the 16th of April, 1814 (3 Stat. 124), does 
not preclude the defendant from the allow- 
ance claimed. 

Which instruction THE COURT (IMOR- 
SELL, Circuit Judge, doubting) refused to 
give, being of opinion that the second section 
of that act has not been repealed or altered, 
so far as regards this case, except so far as 
it is repealed or altered by the resolution of 
the 29th of May, 1830; and that there is no 
evidence, before the jury, to show that the 
pay, substance, emoluments, and allowances 
claimed by the defendant, in the said items, 
No. had been received by any pay- 
master of marines previous to the 1st of 
April, 1829. 

The United States, having given notice to 
the defendant to produce his books of ac- 
counts kept by him, as paymaster, THE 
COURT (nem. con.) said that these were to 
be considered public books, so far as to au- 
thorize the United States to use them in evi- 
dence. 

Mr. Coxe, for defendant, then prayed the 
court to instruct the jury, that it was not 
competent for the fourth auditor, in 1829, to 
direct a recharge against the defendant, of the 
item of §7,564.13, which had been passed to 
his credit, in the treasm-y account, settled in 
1823. Or, if the court should refuse that in- 
struction, that they would instruct the jmy, 
that, before the defendant shall be precluded 
from tjie benefit of such credit, in the said ac- 
count of 1823, the juiy must be satisfied, be- 
yond any reasonable doubt, that such original 
credit was allowed by the proper accounting 
officers who settled the same, by fraud, im- 
position, or mistake. 

THE COURT (nem. con.) refused the first 
part of the instruction, and granted the sec-^ 
ond; and CRANCH, Chief Judge, delivered 
the following opinion: 

In the settlement of the defendant's ac- 
count, No. 3,961, with the United States, in 



April, 1823, he was credited "by R. M. Desha," 
his predecessor, the late paymaster, "for 
amount paid Captain Samuel Miller, $7,564.- 
13." The voucher for this item consists of a 
receipt, in these words* "Received vouchers 
from Major Miller, amounting to seven thou- 
sand one hundred and eleven dollars and thir- 
teen cents, which vouchers were acquired 
during my visit to the western country, and 
which were paid by him. Washington, 31st 
January, 1820, R. M. Desha, P. SI. M, C." 
"Admitted, C. P-" Upon which was the fol- 
lowing indorsement: "The amount of the with- 
in receipt has not been placed to the credit of 
Major Miller, on- the books of R. M. Desha." 
"Joseph L. Kuhn, P. M. M. G." And of two 
receipts given by Major Miller, to Mr. Desha, 
for amount of his services as acting quarter- 
master of marines, in behalf of ColoAel Gray- 
son, amounting to $453; upon which receipts 
were similar indorsements that the amoimt 
thereof had not been placed to the credit of 
Major Miller, on the books of Mr, Desha. 
The defendant was the successor of Mr. 
Desha, as paymaster of marines; and sundry 
balances due by officers of marines, on Mr, 
Desha's books, for advances made by him to 
them, were transferred from his books to 
those of the defendant, for collection, or stop- 
page out of their future pay and emoluments; 
a list of which balances the defendant had 
sent to the fourth auditor, on the 19th of 
November, 1822. Mr. Desha, when he went 
out of office, was largely indebted to the 
United States; and there seems to be evi- 
dence tending to show an understanding, at 
least, between Mr, Desha, the accounting of- 
ficers of the United States, and the defend- 
ant, that, when the defendant should re- 
ceive those balances, tfiey should be passed 
to his debit, and to the credit of Mr, Desha, 
upon the books of the United States. 

Among the balances, thus transferred, was 
one of $12,481.74, against Major Miller, to 
whose credit the $7,564.13 ought to have 
been entered upon the books of Mr. Desha, 
and, if they had been so entered, the balance 
of Major Miller's account, transferred from 
Mr. Desha to the defendant, would have 
been so much less, namely, $4,917.61, instead 
of $12,481.74. The sum of $7,564.13, if the 
proper vouchers had been produced,, should 
have been placed by the proper accoimting 
officete of the United States to the credit of 
Mr. Desha, to whose debit the money was 
placed, out of which it was paid; and the 
accounting officers of the United States could 
not be justified in passing that sum of $7,564.- 
13 to the credit of the defendant, imless 
they should, at the same time, charge him 
with the balance, $12,481.74, appearing against 
Major Miller on Mr. Desha's books, and trans- 
ferred from them ±0 the books of the defend- 
ant. And, it seems, from a memorandum 
made in the dissecting book, by Mr. McDaniel, 
late accounting clerK in the fourth auditor's 
office, that he supposed it was to be passed 
to the debit of the defendant and to the credit 
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of Mr. Desha, "as so mucli of tlie "balances 
on Desha'a books, transferred to the defend- 
ant" The memorandum is in these words: 
"Kuhn, ch. to Desha for these sums," ($7,111 
and ?453,) "as so much of the balances on 
Desha's books, transferred to Kuhn." In the 
same settlement of the account No. 3.961, the 
defendant is debited $22,218.03, "to R. M. 
Desha for stoppages on account of balances 
transferred od paymaster's books." The 
voucher for this charge was a letter from the 
defendant to the fourth auditor,- directing 
him to charge him and credit Desha for that 
amount. 

It is evident, however, that this item did 
not include the sum of $7,564.13, which was 
not a stoppage, with which the defendant 
would charge himself, as he had received 
nothing for it. When, therefore, it was en- 
tered to the credit of the defendant in the 
account No. 3,9<51, it stood alone without any 
corresponding debit, and was a palpable er- 
ror; and if it was not corrected in any inter- 
mediate settlement, the debit in the settle- 
ment (new series. No. 1,133) of the 9th of 
June, 1830, is correct, in these words: "for 
this sum improperly debited to Desha, and 
credited to J. L. Kuhn, in the settlement of 
his account No. 3,961, reported May 1, 1823, 
§7,564.13." The subsequent statement, char- 
ging the defendant with ?60,667.92 for bal- 
ances transferred, and deducting therefrom 
the several items there stated, does not alter 
the case as to the item of $7,564.13; for that 
statement is only a transcript of the defend- 
ant's own account as stated with Mr. Desha, 
excepting the following items, which consti- 
tute the balance of $3,455.44: 

Overcharge to Captain Gamble $ 350 00 

to Thomas A. Linton 220 00 

Commission, at 5 per cent, on 
$33,835.34 1,691 76 

Balance due Desha by Col. Wain- 
wright 1,093 6S 

And an error in adding up the bal- 
ances 100 00 

$3,455 44 

In that statement 'the sum of $7,564.13 is 
very properly deducted from the list of bal- 
ances. 

The court, therefore, refuses to give the 
instruction prayed by Mr. Coxe, for the de- 
fendant, "that it was aot competent for the 
fourth auditor, in 1829, to dii^ect a recharge 
against the defendant of the item of $7,564.13, 
which had been passed to his credit in the 
treasury account settled in 1823." 

MORSELlj, Circuit Judge, concurred. 

TJBnatJSTON, Circuii Judge, gave no opin- 
ion. 

Mr. Key, for the United States, having con- 
cluded his opening argument to the jury upon 
the evidence, prayed the court to instruct the 
jury, "that the papers offered in evidence 
by the plaintiffs and defendant, in reference 
to the item of $7,564.13 do show, in the 
opinion of the court, that the credit given to 
the defendant at the office of the fourth audi- 
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tor, for that sum in the settlement of 1823, 
was erroneously given." 

But THE COURT (THRUSTON, Circuit 
Judge, absent) refused to give the instruc- 
tion; because the written evidence was con- 
nected with a great deal of parol evidence, 
and the question, whether the credit was "er- 
roneously" given, was a question of fact to 
be decided by the jury from the whole evi- 
dence, written as well as parol. 

THE COURT (MORSBLL, Circuit Judge, 
absent), at the prayer nf Mr. Key, for the 
United' States, instructed the jury that the 
act of 1814 gives the paymaster of the ma- 
rine corps, a certain sum, in lieu of all emolu- 
ments; that that law was in force from 1821 
to 1829; and that the defendant ought not to 
be allowed the pay, &c. of a major of cavalry 
under the said act; and that the defendant, 
upon the evidence aforesaid (meaning the 
whole evidence,) is not entitled to claim any 
allowance, in tUis suit, for the pay, &e. of a 
major of cavalry. 

Verdict for the United States, $10,373.03. 

The defendant died soon after the verdict, 
and no writ of err^r was prosecuted. 



Case ]Sro. 15; 546. 

UNITED STATES v. KURTZ. 

[4 Cranch, G. 0. 674.] i 

Circuit Court, District of Columbia. March 
Term, 1836. ' 

Laecent — Vague Isdictment. 

An indictment for stealing "sundry pieces of 
silver coin of the value of twenty-five dollars," 
is too vague. 

Indictment [against William Kurtz] for 
stealing "sundry pieces of silver coin of the 
value of twenty-five dollars, of the goods and 
chattels of one Nicholas Callan." 

W. L. Brent, for the defendant, moved to 
quash the indictment, because the descrip- 
tion of the property was too uncertain; arid 
contended that the number and kind of coins 
should have been stated, and cited Starkie, 
Cr. PI. 218, 440; 2 Russ. Crimes, 168. "The 
general rule is, that the goods stolen should 
be described with such certainty as will en- 
able the jury to decide whether the chattel, 
proved to have been stolen, is the very same 
with that upon which the indictment is 
founded, and show judicially to the court, 
that it could Tiave been the subject-matter of 
the offence charged, and enable the defendant 
to plead his acquittal or conviction to a sub- 
sequent indictment relating to the same chat- 
tel." On page 169, he says: "An indictment 
for stealing *£10 in moneys numbered,' is not 
sufficient; some of the pieces of which that 
money consisted should be shown." Rex v. 
Fry, Russ. & R. 482. 

Mr. Key, contra, cited 1 Chit. Cr. Law, 235, 
and 3 Chit Cr. Law, 946, 947, that certainty, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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to a common intent, is sufficient. But in 3 
Chit. Or. Law, 946, it is said: "The quantity 
and number of the things stolen, should ap- 
pear with certainty, as essential to the legal 
description of the offence; and also because 
the prosecutor cannot claim restitution of any 
other goods than those stated on the record. 
2 Hale, P. G. 182. An indictment for steaUng 
twenty sheep and ewes, is had, because the 
number of each sort is not stated. So it is 
bad to say that the defendant feloniously 
stole divers sheep, or doves, without express- 
ing their number." And on page 947, it is 
said: "An indictment for stealing money 
should specify the pieces of which that money 
consisted; saying 'flO in moneys numbered,' 
is not sufficient." See, also, Peel's Case, 
K.USS. & R. 407; Rex v. Edwards, Id. 497; Rex 
V. Chalkley, Id. 258, and Rex v, Johnson, 3 
Maule & S. 547. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the description 
of the things stolen was too vague, and 
quashed the indictment. A new indictment 
was found by the grand jury. [Case No. 15,- 
547.] 
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UNITED STATES v.* KURTZ et al. 

[4 Cranch, O. C. 682.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

LaKCENT— EVIDESOE — CONFESSIONS. 

If a person, arrested for larceny, makes a 
confession, to the officer, as to that larceny, un- 
der a promise, by the officer, to do what he could 
for him if he would tell where the stolen goods 
were; and afterwards, before the magistrate, 
without any new promise, or threat or question, 
makes a confession of a difEerent larceny, such 
latter confession is admissible evidence against 
the party upon his trial for such latter larceny. 

Indictment [against Kurtz, Tarlton, and 
Spaulding] for stealing "fifteen pieces of sil- 
ver coin of the value of fifty cents each, and 
twenty pieces of silver coin of the value of 
twenty-five cents each, of the moneys, goods, 
and chattels of one Nicholas Callan." A 
former indictment for the same theft had 
been quashed because the description of the 
property stolen was too vague. [Case No, 
15.546.] 

The defendant Spaulding having been ar- 
rested by two of the constables, Robinson 
and Jeffers, upon a charge of stealing the 
goods of one Singstack, was told by them 
that they could not discharge him; and must 
take him before a magistrate, but that if he 
would tell them where the goods could be 
found, they would do what they could for 
him. The defendants were suspected also of 
having stolen Callan's money on a former 
day, but nothing was said by the constables 
to Spaulding about that theft of Callan's 
money, when they told him they would do 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



what they could for him. Spaulding told 
Robinson where to find Singstack's goods, 
and they were found accordingly. Spaidding 
made other confessions to Robinson about 
Singstack's goods; and afterwards, without 
any new promise, made confession before the 
justice, as to Callan's money. 

In the trial of Spaulding for stealing Sing- 
stack's goods THE COURT rejected his con- 
fession made under the promise of favor; 
but in the trial of Spaulding and others, for 
stealing Callan's money, THE COURT ad- 
mitted his confession as to that theft; there 
having been no promise as to that charge, 
nor any request that he would colifess. The 
confession was not made to Robinson, but 
to the justice. 

Verdict guilty. Sentenced to the peniten- 
tiary. Pardoned. 



UNITED STATES v. The LAC LA BELLE. 
See Case No. 7,968. 



Case No. 15,548. 

UNITED STATES v. LA COSTE, 

[2 Mason, 129.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1820. 

Slave Trade — Indictment— Surpltisaqe— "Words 
OF Statute. 

1. The offence of sailing from a port with an 
intent to engage in the slave trade, under the 
act of 20th of April, 1818, c. 86, §§ 2, 3 [3 Story's 
Laws, 1698; 3 Stat. 450, c. 91], is not committed 
unless the vessel sails out of the port. 

[Cited in U. S. v. Smith, Case No. 16,338.] 

2. If imder the act an offence of causing a 
vessel to sail from a port of the United States,, 
be alleged in the indictment to be on a day now 
last past, and on divers days and times before 
and since that day, the allegation is sufficient; 
for the words, "now last past," mean last past 
before the caption of the indictment, and the 
words, "on divers days and times," may be re- 
jected as surplusage, if the offence be but a 
single offence. 

[Cited in Cook v. State', 11 Ga. 53; Cowley v. 
People, 83 N. Y. 472; Gallagher v. State, 

26 Wis. 425; State v.'Briggs. eS Iowa, 419, 

27 N. W. 359. Cited in brief in State v. 
Hayes, 24 Mo. 358. Cited m State v. Nich- 
ols, 58 N. H. 42; Wells v. Com., 12 Gray, 
3^.] 

3. It is not necessary in an indictment for such 
an offence, to allege that the negroes, &c. were 
to be transported to the United States, or their 
territories, or that they were free and not bound 
to service, or that the defendant was a citizen 
or resident within the United States, or that the 
offence was committed on board an American 
vessel. It is sufficient if the indictment follow 
iii these respects, the language of the statute, 
and is as certam. 

[Cited in U. S. v. O'SuUivan, Case No, 15,- 
974; U. S. V. Quinn, Id. 16,110.] 

4. One of the phiases used in the statute, be- 
ing "persons of coloiu:," it is sufficient in the 
indictment to use the same words, without more 
definite specification of the meaning of the words. 

5. It is sufficient in the indictment for such 
ofEence, to allege that the defendant, "as master, 

1 [Reported by William P. Mason, Esq.] 
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for some other person, the name whereof being 
to the jurors yet miknown," did cause iie ves- 
sel to- sail, &C. 

Indictment [against Adolphe La Qoste] on 
the second and third sections of the act of 
20th of AprU, 1818, c. 86 [3 Story's Laws 
1698; 3 Stat. 450, c. 91], against the slave 
trade. There were various counts in the in- 
dictment, but that which was principally re- 
lied on, was for causing a certain vessel, 
called the Science, to sail from the port of 
New Tork, for the purpose of procuring ne- 
groes, &c. from Africa, to be transported and 
held, sold and disposed of as slaves. At the 
trial the cause turned principally on ques- 
tions of fact. 

Mr. Hooper and J- T- Austin for defendant, 
contended that the crime, if at all, was com- 
mitted within the port of New York, and was 
exclusively cognizable' in the circuit court 
of the United States for the judicial district 
comprehending that port. They argued, that 
imless the crime was committed after the ves- 
sel passed the dividing line between the port 
of New York and the high seas, so as to be 
committed on the high seas, it was not cog- 
nizable under the laws of the United States, 
in the circuit court of the United States, for 
aiassaehusetts district They contended that 
sailing "from the port" is inclusive of the port, 
and supposes the act to commence within the 
port; and that this was the true and consist- 
ent meaning of the statute. That no vessel 
could be said t?o sail from a port, unless she 
were within the port.- They cited The Ann 
[Case No. 397]; Evans v. Boll8.m [Id.' 4,534:]; 
U. S- V. Burr [Id. 14,693]. 

Mr. Blake, U. S. Dist. Atty., e contra, ar- 
gued that the words of the statute, "sail from 
any port," necessarily excluded the port 
This was the ordinary meaning of the word 
"from." If the vessel had sailed within the 
port, with the intent stated in the statute, 
and had never gone beyond it, no crime 
would have been committed. As soon as the 
vessel sailed from the dividing line of the port 
of l5ew York, she was on the high seas, and 
there the crime was committed. So that as 
the defendant was first apprehended and 
brought into Massachusetts district, this court, 
and this court alone, by the statutes of the 
United States, has jurisdiction. 

STORY, Circuit Justice. On the point of 
law, the court does not entertain any kind of 
doubt. It is admitted that this court has 
jurisdiction, if the crime was committed on 
the high seas. It is admitted, also, that the 
port of New York lies contiguous to the sea, 
and that the moment a vessel sails without 
the exterior limit of that port, she is on the 
high seas. The words of the statute are, that 
no citizen, &c. or any other person, &c. shall 
"cause any such ship or vessel to sail from any 
port or place whatsoever," within the jurisdic- 
tion of the United States, &c. It is clear to us, 
that the word "from," is here exclusive of the 



port; and if the vessel had never sailed out 
of the port, no crime would have been com- 
mitted within the purview of the statute. 
The terminus a quo is the boundary line of 
the port, and when the vessel passes from 
that, she sails from the port, and is on the 
high seas. Many analogous eases have been 
decided in this court 

A verdict of guilty was brought in against 
the prisoner. After which, a motion was 
made by the prisoner's counsel, for a new 
trial, on the following grounds: Because the 
judge, who presided at the trial, and directed 
the jury, mis-directed them in certain mat- 
ters of law, and also neglected and omitted 
to direct them in certain other matters of 
law, that is to say, the said judge directed 
the jury that the ioflence charged against the 
prisoner in said indictment, was not commit- 
ted in construction of law, until the vessel 
had passed tlie limits of the port of Baltimore, 
and the said judge omitted to direct the jury, 
that the offence, if any, of the defendant, 
originated and was complete, immediately 
when the sails were raised, and the vessel 
was under way on the voyage; and that, if 
she sailed from a place within the port the 
offence in point of law, was committed in the 
state of Maryland; and the judge omitted to 
direct the jury, that the government were 
bound to shew that the offence was commit- 
ted out of the jurisdiction of any particular 
state, and that, if they had no evidence con- 
clusive of the fact, they must acquit the de- 
fendant. 

Mr. Hooper, in support of the motion. It 
is a principle of the common law, that every 
offence shall be tried by a jury of the vicinage. 
The place where the act is alleged to be done, 
is the place where it should be tried. This 
is the rule, not only of the English law, but of 
our own state and national laws. The rea- 
son of it is plain, and it applies with great 
force to the present case. Could the prisoner 
have been tried in Baltimore, or could he now 
be tried there, he would not have been desti- 
tute of the necessary papers and witnesses 
which he has been unable to procure here- 
The court will, therefore, be solicitous to 
afford him the privilege of a new trial, if any 
legal grounds can be shown in support of his 
claim tp it. The construction of the act by 
the court, in support of the jurisdiction, con- 
forms, we think, neither to the popular or 
common sense meaning of the language, nor 
a technical exposition of the words. As the 
word from, may have various meanings ac- 
cording to its connection with other words 
and phrases, it becomes important to in- 
quire, what, from the whole tenor of the stat- 
ute, appears to have been the meaning of the 
legislature. They have made the fitting, pre- 
paring, &c. of a vessel in a port for the pur- 
pose of procuring slaves, criminal. And why 
should they not attach the same importance 
to the sailing, or causing the vessel to sail, 
on the voyage within the port, as without the 
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■bounds of the port? Can it be imagined, that 
■congress intended to make it criminal to sail 
fi'om the exterior line of a port, and to say, 
that a vessel sailing on the voyage for the 
unlawful purposes mentioned, should not be 
considered as transgressing the law, until she 
had passed the bounds of the port? What 
reason can be given for such a supposition? 
Is not the sailing in the harbor on the voyage, 
as much a commission of the offence intended 
to be punished? Most certainly it is. It is 
-as great an offence as the fitting out of the 
vessel in the hai'bor. The word place makes 
the meaning of the legislature clear. Sailing 
from a place, &c. is made criminal. What 
is the wharf or dock in the harbor where the 
ship lies, but a place? And what is sailing 
from thence, but sailing from a place? It is 
plain then, that the meaning of the legisla- 
ture was, that the moment the sails were 
raised, and the vessel got under way on the 
voyage, then in the eye of the law the offence 
was committed of sailing from a place; and if 
it happened in a port, from a port. But put- 
ting the intention of the legislature and other 
parts of the act out of the question, what 
■could be the technical construction of the 
phrase, sailing from a port? When is the 
vessel properly said to sail from a port? Cer- 
tainly when she is traversing the boundary 
line. The moment her bows are beyond the 
line, she is sailing. Where? Not in the porti 
nor to it, but out of it, and therefore from it. 
The offence is committed the moment the 
vessel is traversing the line. It cannot be 
committed but once. But further, to suppose 
that the construction which the government 
contend for is correct, would be to consid- 
er congress as having undertaken to legislate 
upon cases not within the scope of their au- 
thority. A foreign vessel, which had never 
entered our ports, might be condemned for 
approaching to the exterior boundary line of 
them, and then sailing from them. If the 
sailing from a place in the harbor be a crime, 
•can the court bring the case within their cog- 
nizance and jurisdiction, by alleging it to 
have been committed at any point in the voy- 
age they please? Surely not. The offence is 
single. It cannot be committed but once. It 
either is committed by sailing from a place, 
in the harbor, or it is not If it is, then the 
government cannot allege it to have been 
committed in another place. It is not in the 
power of the court, to make the sailing legal, 
until the vessel arrives at a certain point in 
the voyage, and then illegal beyond that 
point. They must take the case as they find 
it, and no technical fiction can be allowed to 
deprive the defendant of his right to a trial, 
where the offence arose. It is unnecessary, 
before this court, to cite cases illustrative of 
the principle, that every man is to be tried 
where his offence is committed. It is one of 
the most familiar in the law, as well of Eng- 
land as our own country. Among the fre- 
quent recognitions of it in our own reports, 
CLesher v. Gehr] 1 Dall. [1 V. S.] 333, 



U. S,' v^ Biifr [Ca'ie No. 14,693], 'and The 
Ann [Id. '3'97I, may be mentioned. There is 
one case', however, in the English books, so 
much resembling the present, that it is prop- 
er now particulai'ly to notice it. By St, 3 Jac. 
it is provided, "that every subject of this 
realm, that shall goe or passe out of this realm 
to serve any foraign prince, state, or poten- 
tate, or shall passe over the seas, and there 
shall voluntarily serve any such foraign 
prince, «IS:c. shall be a falon." Coke (3 Inst. 
80), in commenting upon this statute, recog- 
nizes the rule, that in criminal causes con- 
cerning life or member, "ubi deliquit ibi puni- 
atur," the offence is local, and cannot be tried 
but where it is committed, nor cannot be 
alleged to be in any other place than where 
in truth it was done. This felony must be 
tried in the county where he went or passed 
over, and consequentjty in that town where 
part of the act was done. The words passe 
out of this realm, or passe over the seas, 
might surely as well be held to exclude the 
place from which he passed over, as the 
words, sail from a port, be taken to be exclu- 
sive of the port. Upon the whole it is con- 
tended with confidence, that whether the in- 
terests of public justice; the intention of the 
legislature, ,the popular or strict construction 
of the words be considered, the prisoner 
should be tried in the district from which he 
sailed, and is entitled, therefore, to have the 
verdict set aside, and a new trial granted. 

A motion was also made in arrest of judg- 
ment, on the following among other grounds: 
(1) Because the statement in each of the 
counts, of the time when the said supposed 
offence was committed, is uncertain, repug- 
nant, and entirely insufficient. (2) Because it 
is not stated, that the negroes and persons 
of color mentioned in the said indictment, 
were to be transported to any place in the 
United States, or the territories thereof, nor 
that they were free, and not bound to service 
or labor. .(3) Because the words, persons of 
color, in the counts in said indictment, are 
material parts of the same, and are indefinite 
and unintelligible. (4) Because the names of 
the owner or owners of the said vessel, are 
alleged to be to the jurors unknown, when 
they were known or could be ascertained. 

Other exceptions were also taken to the in- 
dictment, and commented on by the counsel 
for the prisoner; but were rejected without 
observation by the court, as not applying to 
the third count of the indictment, which was 
the only one relied oa by the government 

Mr. Hooper, for the prisoner, contended on 
the first exception, that the statement in 
each of the counts, of the time when the 
said supposed offence was committed, was 
uncertain, repugnantj and entirely insuffi- 
cient, and that this was a fatal objection. 
If there is any thing well settled, it is that 
the time, the year, and the day, of commit- 
ting the alleged offence, must be precisely 
stated in every indictment 2 Co. Inst 318; 
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Chit 218; 2 Hawk. P. C. c 23, § 88; Id. c. 
25, § 77; Com. Dig. "Indictment," G, 2. No 
indictment can be good, without precisely 
showing the year and day of all the mate- 
rial facts alleged in it; or if any indictment 
lay the offence on an impossible day, or on 
a day that makes the indictment repugnant 
to itself; or if it lay one and the same of-, 
fence at different days, it is bad. Vin.Abr.l4, 
378. An indictment is the king's count, and 
ought to be cei*tain for the year, day, place, 
and fact. Id. 387. In an indictment against 
tjvo for scolding, the time was precisely laid, 
but it was objected, that the scolding of the 
one, could not be the scolding of the other; 
but Holt said, "they may scold jointly, and 
therefore it is well, the time being sufficient- 
ly certain." There is, in fact, no precedent 
it is believed, of alleging an offence on divers 
days and times, exceat in the case of nui- 
sances, where the offence is continuing, and 
even there, a particular day is stated, and 
divers days and times, after and before, &c. 
In an information, indeed, the same strict- 
ness has not been required, but this is not an 
information, but an indictment. The of- 
fence here was necessarily single. It com- 
menced and was complete, when the vessel 
began to sail from a certain place or point, 
assume that point to be where you please; 
and it could have but one commencement 
and completion. 

As to the second exception. It is not stat- 
ed that the negroes and persons of color 
mentioned in said indictment, were to be 
ti-ansported to any place in the United 
States, or the territories thereof, nor that 
they were free, and not boimd to service or 
labor. The law is clear, that it is not al- 
ways sufficient to foUow in indictments the 
words of the statute, 2 Hawk. P. 0. c. 25, 
§§ 3, 71; Bac. Abr. "Indictment," G, They 
must be stated with the addition of such 
things as are to be inferred from the act. 
Did the government intend to punish the 
transporting of negroes from Africa to a for- 
eign port? Is there any thing in the stat- 
ute expressly forbidding ^uch traffic? Is it 
not unusual to legislate on matters not done 
by our citizens, nor within our jurisdiction? 
If there be no express statute law, is not the 
inference a fair one, that the law was in- 
tended to apply to the bringing of them 
into the territories of the United States? Is 
not the drift of aJi other similar statutes 
against this latter traffic only?- If such traf- 
fic as the indictment is framed to reach, be 
not against any express law, the inference 
is, that the law did intend only to forbid" 
traffic carried on between Africa and the 
United States, and bringing into oiu* terri- 
tories, people of the above description. But 
if this be so, then it is necessary (even if 
there be no express words in the statute de- 
claring this) to allege it in the indictment, 
and to bring the defendants not only within 
the letter, but the spirit, scope, and real in- 
tent of the law. Again. It is not stated 



that they were free. Who can know from 
the indictment that it was proved? Is it 
not necessary to show that they were not 
slaves legally bound to service before? Is 
it against our laws, to fit out a ship to bring 
from St Domingo, or any other foreign port 
or place, slaves that have escaped from th& 
Southern plantations in the United States? 

As to the third exception. The words^ 
persons of colour, in the said indictment, are- 
material, and are indefinite and unintelli- 
gible. The words in the act are too vague; 
and where the statute is uncertain, ^no in- 
. dictment "can be founded on its words. U. 
S. V. Cantril, 4 Cranch [8 U. S.] 167. The 
exception is to the indefiniteness of material 
words. Kthe transporting, &c.^of persons" 
of colour, is an offence, (and certainly the 
statute has endeavoured to make it so) then 
it was sufficient to shew on the trial, that 
such persons were transported. And it must 
now be presumed, that this was in proof as 
far as it could be, and that on such proof, 
the defendant was convicted. It does not 
h^lp the indictment, to allege the transporta- 
tion of negroes also, for proof of either 
would support the indictment. It is of no- 
consequence, that the legislature have used 
the phrase; for if they describe an offence 
in so imperfect and vague a manner, that it 
cannot be understood, no indictment found- 
ed on such description can be sustained. 

In support of the fourth exception, 2 Hawk. 
P. O. c. 25, § 91, Chit 275, and 3 Camp. 264,. 
were cited. 

STORY, Circuit Justice. A motion has 
been made for a new trial in this case, upon 
the ground of mis-direction by the court in 
the opinion given at the trial, that the of- 
fence charged in the indictment could not be 
committed, unless the vessel sailed without 
the port of New York; and ihat "from the 
port," in the statute, was exclusive of the 
port. We have heard nothiog that has in- 
duced us to change our opinion; and it is 
conformable to the construction which sim- 
ilar words, in other penal statutes of the 
United States, have received from this, as 
well as from the supreme court. The only 
new case cited at the bar is that from 3 Co. 
Inst. 30, where Lord Coke is commenting on- 
the statute of 3 Jac. c. 4, which declares it a 
felony in every subject, "that shall go or 
pass out of this realm, to serve any foreign 
prince, &c. or shall pass over the seas and 
there shall voluntarily serve any such for- 
eign prince," not having taken the oath oiT 
obedience, &c. He says, it had been object- 
ed, that the offences here stated could not 
be. tried within the realm, because done out 
of the realm. But he answers that by a. 
subsequent clause in the act, "all and every 
offence to be committed or done against the 
act," is to be inquired, &c. at the assizes, or 
at the quarter sessions, "to be holden within 
the shire, &c. where such offence shall hap- 
pen." So, he adds, by the meaning of the 
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makers of this act, the felony must be tried 
in the county where the party went or pass- 
ed oyer, and consequently In that town, 
where part of the act was done; and that 
the words, "wherein such offence shaU he 
committed," must he construed in this case, 
where part of the offence is committed. Not 
to say one word of this forced and unnatural 
construction, that "passing over the seas and 
there voluntarily serving a foreign prince," 
is an Offence committed in part before going 
on the seas, (which, for aught that appears, 
is L(0rd Coke's own private opinion, and was 
never' judicially decided) it is sufficient to 
say, that the opinion of Lord Coke proceeds 
altogether upon the ground, that this latter 
clause expounds and restrains the sense, in 
which the preceding language was used by 
the legislature. And it tacitly admits, that 
but for such clause the offence would be 
deemed to be wholly committed without the 
realm. We do not, however, consider this 
case as bearing much on the case before us. 
The words are not the same as the words of 
our statute, and there is no such qualifyipg 
clause here as there. And if there were, we 
should incline to follow the rational con- 
struction of our own courts in analogous 
cases, rather than strain so hard to wrest 
words out of their natural and ordinary im- 
port. Another reason for a new trial is the 
omission of the courtto give certain directions 
to the jury, though no such directions were 
asked for. If the evidence did not warrant 
the conviction, in point of law, this would 
be a sufficient reason at aU events for a new 
trial: but a mere omission to do, what no 
one at the moment suggested to be material, 
and was taken for granted to be understood 
by all, would not justify us in such a course. 
The reason, why the court did not direct the 
jury that the onus was on the United States 
to establish jurisdiction in the case, was be- 
cause there was no doubt of the rule sug- 
gested by any one; and supposing the coiu:t 
were right in the construction of the statute, 
there was no doubt in point of fact, from the 
proofs in the case, that the jurisdiction was 
established. If the crime was not commit- 
ted within the port of New York, but only 
by sailing out of the port, which was con- 
tiguous to the high seas, there was nothing 
which could prejudice the defendant in the 
omission. The motion for a new trial is 
therefore overruled. 

A motion has also been made in arrest of 
judgment, upon the ground of alleged defects 
in the indictment The list of supposed er- 
rors is indeed truly formidable. But what- 
ever may be their validity and force in gen- 
eral, as to which we decide nothing, it will be 
sufficient for us to confine our attention to 
the third count in the indictment, on which 
alone much stress was laid at the trial. If 
that count be good, it will be sufficient to 
warrant a judgment, even though all the 
others shall be totally defective. The first 
exception is, that the offence (viz. causing the 



vessel to sail from the port of New Tork) 
is alleged to have been committed "on the 
third day of January, now last past, and on 
divers days and times before and since the 
last mentioned day, and after the said 20th 
day of April, 1818;" whereas, it is but a 
single offence, and could be committed but on 
a. single day, and should have been alleged to 
have been committed on a day and year cer- 
tain, and not on divers days, or on a day now 
last past. In respect to the averment, it is 
certainly wanting in technical accuracy and 
precision, and departs from the settled forms 
of pleading. But if it have certainty to a 
proper intent, and can be sustained by the 
rules of law, we are bound to sustain it, 
though we cannot but lament, that it should 
have - been so inartificiaUy drawn. In our 
opinion, the words, "on the third day of Janu- 
ary, now last past," refer to the third day of 
January, last past, before the caption of the 
indictment, that is to say, to the third day 
of January, A. D. 1820, and therefore are suffi- 
ciently certain. This conforms to the doc- 
trine laid down in the better authorities. 
Hawk. P. 0. bk. 2, c. 25, § 78; 1 Starkie, Cr. 
PI. 51; 3 Bac. Abr. "Indictment," G, 4; Com. 
Dig. "Indictment," G, 2; 2 Hale, P. O. 177. 
As to the other objection, that the offence is 
stated to have been committed on divers days 
and times, it is sufficient to say, that as the 
offence is alleged to have been committed al- 
so on a day certain, if it be but a single of- 
fence, the words, "on divers days and times" 
may he rejected as insensible and surplusage. 

1 Starkie, Cr. PL 235; Rex v. Kedman, 2 
Leach, 536; Rex v. Morris, 1 Leach, 109. If 
the offence might have been committed on 
divers days and times, the allegation in this 
respect is too uncertain to warrant a judgment 
for such times; but this does not prevent a 
judgment for one offence, which is stated to 
be committed on a day certain. Either way, 
then, the objection is not fatal. Hawkins 
puts an analogous case; if an indictment 
charge a man with having done a nuisance, 
such a day and year, &c. and on divers other 
days, it is void only as to the facts on those 
days, which are uncertainly alleged, and ef- 
fectual for the nuisance on the day specified. 

2 Hawk. P. O. bk. 2, c. 25, § 82. So in Rex 
V. Dixon, 10 Mod. 335, 1 Starkie, Cr. PL 52, 
the indictment charged, that they on such a 
day, and on divers other days aiid times, &c. 
as well before as after, &c. kept a common 
gaming table.^ On demurrer, the court held, 
that the time was uncertain as to all but one 
day, and that judgment could only be given 
for a single penalty. The rule is, that if an 
indictment be uncertain as to some particu- 
lars only, and certain as to the rest, it Is void 
only as to those, which are uncertainly ex- 
pressed, and good for the residue. 2 Hawk. 
P. C. bk. 2, c. 25, § 74. In the Case of Lord 
"Wintown, too, it seemed admitted by the coun- 
sel on both sides, that even in an indictment 
for high treason, if a day certain were stated, 
as well as diversis diebus, it would be good. 



i2Q Fed. Cas. page 831] 



(Case No. 15,549) U. S. v. LAFAYETTE 



Lord Wintown's Case, 6 St. Tr. 17, 53, 56, 57. 
Tliere are some other exceptions to the tliird 
count, which apply in common to the other 
counts; such as that the indictment does not 
charge, that the negroes and persons of colour 
were to be transported to the United States, 
or the territories thereof; or that they were 
free and not bound to service; or that the de- 
fendant was a citizen or resident within the 
United States; or that the ofCence was com- 
mitted on board an American vessel. It is a 
sufllcient answer to all these objections, that 
the indictment in these respects follows the 
language of the statute, and no more certain- 
ty is in general required in cases of this sort. 
Exceptions there may be; but this ease faUs 
not within them. Hawk. P. G. c. 25, § 3. 
The offence may be committed, although the 
negroes are not to be transported to the Unit- 
ed States, or their territories; and the causing 
of any vessel to sail from any port within our 
jurisdiction, for the purpose of being engaged 
in the slave trade, may be an ofEence against 
the statute, although such vessel be a foreign 
vessel, and the defendant be not a citizen or 
resident But if it be otherwise, this as well 
as the other points stated in the exception are 
matters of defence, and are not necessary to 
be averred or negatived in the indictment. 
Another exception is, that the phrase, "per-^ 
sons of colour," is too indefinite and is unin- 
telligible. It has, however, acquired quite as 
definite a meaning as negro, miilatto, &c.; 
and at all events is the chosen phrase of the 
statute, which we cannot reject, and the' in- 
dictment is not bound to avoid or to define 
it Another exception is, that in the third 
count the name of the owner of the vessel is 
alleged to be unknown, when he was known, 
or might have been ascertained. The indict- 
ment charges, that the defendant did, "as 
master, for some other person, the name 
whereof being to the jurors yet unknown, 
, cause a certain vessel, called the Science, to 
sail from a port within the jurisdiction of the 
United States, &c." Now there is no pretence 
to say, that if the averment were material, 
the indictment might not so allege it, if such 
were the fact <2 East, P. C. 651, 781; 1 
Starkie, Or. PI. 173. All the authorities show 
that it would be good under such circum- 
stances. And if the case of Rex v. "Walker 
cited from 3 Camp. 264, be supposed to as- 
sert, (what was certainly not the case before 
the court) that if the indictment conformed 
to the fact upon the evidence before the grand 
jury, and the certainty of ownership was 
made out only by the evidence subsequently 
given at the trial, it would be a fatal objec- 
tion, we are not prepared to admit the doc- 
trine to this extent; and we should choose to 
reserve our opinion until the case came In 
judgment before us. See 1 Starkie, Cr. PI. 
175, 176. But in no shape can this- be a good 
objection in arrest of judgment, for the in- 
dictment is good, if the fact warrant it; and 
we may add, that there was no evidence ai 
the trial, that the grand jury had not found 



the indictment according to the evidence be- 
fore them. And it is at least questionable, 
whether the name of the person, known or 
unknown, for whom the act is done, is ma- 
terial to be stated in any indictment on the 
statute. 

Allusion has been made to the subsequent 
averment in the third count, that the vessel 
had been previously fitted out &o. by the 
owners for the slave trade. This whole aver- 
ment may be, nay, must be rejected as sur- 
plusage, for it constitutes no part of the of- 
fence charged in the preceding part of the 
third count which is complete without it 

Upon the whole, 4iie motions for a new trial 
and in arrest of judgment are overruled, and 
judgment wiU be pronounced against the de- 
fendant, the third count being in substance, 
though not technically accurate. 
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UNITED STATES ex rel. CROOKE v. JjA- 
PAYETTE COUNTY COURT. 

[5 Dill. 288, note.] i 

Circuit Court "W. D. Missouri. 1879. 

Mandamus to Levy Tax— Ddtt of County Court 
IS Respect to Collection — Return. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. In the case of 
United States ex rel. Crooke v. Lafayette 
County Court, the circuit judge substantially 
said: The relator, having recovered judg- 
ment, obtained, in the spring of 1877, a writ 
of mandamus, requiring the levy and col- 
lection of a tax on Lexington township. Sev- 
eral returns have been made by the respond- 
ents, but no money has been paid. These re- 
turns are summed up in the last, which 
states that the county court had levied a tax 
of one-tenth of one per cent on all the as- 
sessed property, but the tax had not been 
paid. Thereto is appended a report of the 
collector, who says that he made sundry 
levies on personal property for the payment 
of other similar writs, but that the property 
had been taken from him by writs of re- 
plevin issued from the state courts, and that 
at tax sal^ no bidders appeared, and that 
tax-bills duly presented had been left un- 
paid, and that hence his efforts had been 
fruitless, and nothing had been paid; in 
short it appears that in response to the writ 
issued a year and a half ago, a levy was 
made, tax-bills were issued to the collector, 
and he has done nothing whatever with <» 
them because his efforts had failed in other 
eases; because suits of replevin and a fail- 
ure of bidders occurred as to other cases, 
he concluded it would be the same in this 
case. That does not satisfy the command 
of this court The writ has been out a ^ear 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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and a half, and nothing has been done there- 
with. This debt of the county, being re- 
duced to a judgment, is just as binding and 
valid as a debt for a court-house, and should 
be so treated; and if public officials were 
to abandon efforts to collect such debts, the 
community would not approve of their ac- 
tion. It is the duty of the county court to 
contest such replevin suits. Without assum- 
ing to state what should be done, it is at 
least clear in this case that nothing has been 
done herein towards collecting the tax. If 
the replevin suits had been appealed, and 
everything done that could have been done, 
a case would be presented different from 
that now before us. When judgments are 
given in this court, we will not doubt that 
they will be duly respected. 

In the present case, we will grant the re- 
quest of the respondents to make a further 
and more detailed return. And herein, or- 
in some other case, one of us' will take op- 
portunity to write out our views at length 
as to the respective duties of the county jus- 
tices and the collector in relation to the 
collection of taxes levied in obedience to a 
mandamus of this court 



Case Wo. 15,550. 

UNITED STATES v. LAFONTAINE. 

[4 Cranch, C, C. 173.] i . 

Circnit Court, District of Columbia. May 
Term, 1831. 

Crimes bt Servants op Foreign Misistebs. 

An indictment against the domestic servant of 
a foreign minister quashed for want of juris- 
diction. 

Joseph Lafontaine was indicted for an as- 
sault and battery upon Edward Cowen. 

Mr, Dandridge, for- the defendant, moved 
the court for a rule on the attorney of the 
United States to show cause why the indict- 
ment should not be quashed, on the ground 
that the defendant was the domestic servant 
of the Baron Stackelberg, charge d'affaires 
of his majesty the king of Sweden and Nor- 
way, and that the supreme court of the Unit- 
ed States alone has jurisdiction of proceed- 
ings against foreign ministers and their do- 
mestics. This motion was supported by an 
affidavit of Mr. Dandridge that he had often 
seen the defendant in the employ of the 
Baron Stackelberg as a domestic servant,' and 
that he had received from the baron a letter, 
which is annexed to his affidavit, in which 
the baron informs him that his cook, Joseph 
o Lafontaine, has been indicted in the circuit 
court of this District and county for an as- 
sault and battery; and requesting Mr. Dand- 
ridge will see that the defendant is proceed- 
ed against according to the laws of the Unit- 
ed States and the laws of nations. 

Mr, Dandridge also produced a certificate 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



from the department of state that the baron 
is, and has been ever since his residence- 
here, chargS d'affaires of his majesty the 
king of Sweden and Norway, near this gov- 
ernment, and that he is fully acknowledged 
and accredited as such by the president of 
the United States. 

Mr. Dandridge also cited the judiciary act 
of 1789, § 13 (1 Stat 73), and Arehb. Or. PL 
45, 46. 

All which appearing upon the return of the 
rule, and no cause to the contrary being 
shown, the following order was made and 
entered on the minutes of the court: 

THE COURT being satisfied by the affi-. 
davit of John Dandridge, filed in this cause, 
that the defendant was at the time of the 
supposed offence, charg*-d' in the indictment, 
a domestic servant of the Baron Stackelberg, 
chargS d'affaires of the king of Sweden and 
Norway, received and accredited as such by 
the president of the United States, and that, 
therefore, this court has not jurisdiction of 
the cause, it is therefore ordered that the 
indictment be quashed. 



Case N"o. 15,551. 

UNITED STATES v. The LA JEUNE 
EUGENIE. 

[2 Mason, 409.] i 

Circuit Court D. Massachusetts. May Term, 
1822. 

Slave Trade — Forfeitoke of Vessel — Isterma- 
TioNAL and Municipal Law — AoMiRALTy Juris- 
diction AND Practice — Right of Seizdub and 
Search. 

1. If a foreign claimant of a vessel seized for 
being engaged in the slave trade, sets up a title 
derived from Amprican owners, he must give af- 
firmative evidence, that the case has no admix- 
ture of American property. 

2. Whenever property is brought into a court 
of admiralty for adjudication, upon a seizure for 
a forfeiture, or other cause cognizable there, the 
property is, in contemplation of law, in the 
custody of the court and cannot be withdrawn 
from its possession but by some person, who 
shall establish a title to receive it. 

[Cited in Hooper v. Fifty-One Casks of Bran- 
dy, Case No. 6,674; Church v. Seventeen 
Hundred Dollars, Id. 2,713; Averill v. 
Smith, 17 Wall. (84 U. S.) 93.] 

3. A right of seizure may exist on the high 
seas independently of any right of search. 

[Cited in The Springbok, Case No, 13,262.] 

4. The lawfulness or imlawfulness of the 
mode by which evidence is obtained, does not af- 
fect its admissibility in a court of law. 

[Cited in U. S. v. Hughes, Case No. 15,419.] 

5. The African slave trade, abstractly consid- 
ered, is inconsistent with the law of nations; 
and a claim founded upon it, may be repelled in 
any court, where it is asserted, unless the trade 
be legalized by the nation to which the claimant 
belongs. 

[Cited in Tufts v. Tufts, Case No. 14,232.] 

[6. Any trade contrary to the general law of 
nations, although not tending to, or accompanied 
with, any infraction of the belligerent rights of 

1 [Reported by W^illiam P. Mason, Esq.] 
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tliat country whose tribunals are called to con- 
sider it, may subject the Tcssel employed in that 
trade to confiscation; and it matters not in what 
stage of the employment, whether in the incep- 
tion or the prosecution or the consummation of 
it, the vessel is arrested.] 

[Cited in Wheaton v. Peters. 8 Pet. (33 U. S.) 
(>91; The Malaga, Case No. 8,9S5.] 

[7. A vessel engaged in the slave trade, and 
sailing under French colors and with French pa- 
pei-s, was seized by an American cruiser on 
suspicion of being of American ownership. It 
sippeared, however, that she was in fact a French 
vessel. Held, that she was subject to condem- 
jiation both by the law of nations and the munici- 
pal law of France, and she therefore should not 
be delivered to the claimants, who had used her 
in the illegal traffic; that, as she was not an 
American vessel, the officers and crew of the 
seizing cruiser had no interest in her; and that 
the court would order her to be delivered to 
the French consular agent, to be by him turned 
over to his government.] 

[Distinguished in Gedney v. L'Amistad. Case 
No. 5,294a- Cited in Albury v. The Byron, 
Id. 2,275.] 

This was a libel against the schooner La 
Jeune Eugenie [Raibaud and Labatut, claim- 
ants] for being engaged in the slave trade. 
By an act passed by the congress of the 
United States on the 2d of March, 180T, the 
importation of slaves into any port of the 
United States was prohibited after the 1st 
of June, 1808; the time limited by the con- 
stitution of the United States, beyond which 
slaves could not be imported. By this act 
the president was also authorized to employ 
armed vessels to cruise on any part of the 
coast, where he might judge attempts would 
be made to violate the act, and to instruct 
the commanders of armed vessels to seize, 
and to bring in, vessels found on the high 
seas contravening the provisions of the law. 
Previous acts had been passed to prevent 
the citizens of the United States, or any 
resident within the United States, from be- 
ing engaged in the transpoi-tation of slaves 
from Africa, or elsewhere, to any foreign 
port. By an act passed on the 20th of 
April, 1818 [3 Stat. 450], in addition to the 
above, it is provided among other things, 
that in all prosecutions under this act the 
defendant shall be holden to prove that the 
negro, &c. which he shall be charged with 
having brought into the United States, or 
with purchasing, holding, selling, &c. was 
brought into the United States at least five 
years previous to the prosecution, or was 
not brought in, holden', purchased, or other- 
wise disposed of, contraiy to the provisions 
of this act. By an act passed on the 3d of 
March, 1819 [3 Stat. 532], the power of em- 
ploying the armed ships of the United States 
to seize and bring into port any vessel, en- 
gaged in the slave trade by citizens or resi- 
dents of the United States, was continued 
in the president. And by this act such ves- 
sels, together with the goods and effects on 
board, are to be forfeited and sold, and the 
proceeds to be distributed in like manner, 
as is provided by law for the distribution 
of prizes taken from an enemy, and the of- 
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ficers and crew to undergo the punishment 
inflicted by previous acts. On the 15th of 
May, 1820 [3 Stat 600], it was further en- 
acted, that if any citizen of the United 
States, being of the crew or ship's company 
of any foreign ship or vessel, engaged in 
the slave trade, or any person whatever, 
being of the crew or ship's company of 
any ship or vessel owned in the whole, or 
in part, or navigated for, or in hehalf of, 
any citizen or citizens of the United States, 
shall land from any such ship or vessel, 
and on any foreign shore, seize any negro 
or mulatto, not held to service or labor by 
the laws of either of the states or terri- 
tories of the United States, with intent to 
make such negro or mulatto a slave, or 
shall decoy or forcibly bring, or carry, or 
shall receive, such negro or mulatto on Tjoard 
any such ship or vessel with intent as afore- 
said, such citizen or person shall be adjudged 
a pirate, and on conviction shall suffer death. 
Under the authority of these acts, and for 
the purpose of more eflfeetually enforcing 
the provisions of them, the public armed 
schooner Alligator, commanded by Robert F. 
Stockton, Esq. was sent among other vessels 
to cruise on the coast of Africa early in the 
year 1821. On the 17th of May last, Captain 
Stockton fell in with the schooner La Jeune 
]<]ugeme at Galenas near Cape Mount, on 
the western coast of Africa, and captured 
her on the suspicion of her being engaged in 
the slave trade; she at that time bearingthe 
French flag, and having French papers. She 
was brought, under the charge of a prize 
master, into the port of Boston, and libelled 
at the September term of the district court 
next following, as an American vessel en- 
gaged in the slave trade. All the regular 
ship's papers, and other documents relating 
to the cargo were found on board of her. 
And it appeared from her register that she 
was owned by Me^rs. Raibaud and Labatut, 
residents at Basseterre in Guadaloupe, but 
was built in the United States. It also ap- 
peared in evidence that she was fitted out at 
Basseterre in the month of February next 
preceding her capture; sailed from thence, 
sometime in the same month to St Thomas, 
and from thence to the coast of Africa, with 
the ostensible purpose of procuring palm oil 
and other products of Africa. Wm. W. 
M'Kean, a midshipman on board of the Al- 
ligator, and the prize master, who brought 
the Eugenie into the port of Boston, deposed 
that the Eugenie had a movable deck, that 
her main hatchway was very large, and 
grated with three iron bars, that the water 
on board was sufficient to supply two hun- 
dred men for a month; and her provisions, in- 
cluding rice, enough for her crew for a twelve- 
month. Joseph Dickson, a seaman belong- 
ing, to the Alligator, deposed, that the Eu- 
genie had a crew of nineteen persons in- 
cluding boys; some of them Spaniards and 
some Italians, that she had a large supply 
of provisions, sufficient for her crew for- 
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five montlis, and a number of handcuffs and 
fetters. It was also in evidence that there 
was a surgeon attached to the vessel, and 
a supply of medicines on board. Henry Hen- 
derson, a seaman belonging to another vessel 
on the coast, which was also captured by 
the Alligator, deposed, that he was on shore 
at a place called the "Factory" four and 
a half days, in company with the captain of 
the Eugenie. And that he understood that 
the Eugenie was then after a cargo of slaves. 
That the captain had then procured twenty 
or more, and said that he should have all 
the slaves ready in twenty days; and Hen- 
derson further deposed, that he was told by 
the owner of the Factory, that the captain of 
the Eugenie was to have 250 or 300 slaves; 
and that he also heard the king's son say 
the same thing. All the seamen belonging to 
the crew of the Eugenie, who were examined, 
deposed, that they had no reasons whatever 
to suppose that the vessel was engaged in 
the slave trade. A claim was entered by 
the Chevalier deValnais, the French consul, 
on behalf of the owners of the Eugenie, and 
also a protest against the seizure and judicial 
proceedings, on behalf of the French gov- 
ernment. A claim for restoration of the ves- 
sel and damages for her seizure and deten- 
tion was also made by M. AUeye de Billon, 
the attorney and agent of the owners, Messrs. 
Raibaud and Labatut. A pro forma decree 
in favor of the claimants was rendered in 
the district court, and the case brought up by 
appeal to the circuit court at the last October 
term. 

The libel contains two counts. The first 
alleged, that the Eugenie was, at the time of 
the seizure, a vessel of the United States, 
seized for a contravention of the acts of the 
United States prohibiting the slave trade. 
The second alleged, that the Eugenie was 
captured as prize, and at the time of the 
seizure was concerned and employed in the 
slave trade, without alleging to what nation 
she belonged. 

Messrs. Blake and Webster, on behalf of 
the United States and of the captors, con- 
tended: (1) That the Eugenie was a vessel of 
the United States. It appeared from the 
register, that she was built in the United 
States, and no evidence being offered to shew, 
that she had been transferred to French cit- 
izens before the passage of the law of the 
20th of April, 1818, it was not to be pre- 
sumed, that she was so transferred imtil 
after that time. That the assumption of the 
French flag, and of French papers, for the 
purpose of evading the laws of the United 
States had now become so common, that the 
courts of the United' States would not rest 
satisfied with such evidence, alone, of Fronch 
ownership. That the act of the 20th of April, 
1818, which threw the burden of proof on the 
defendant to shew, that he had not broken 
the laws of the United States, applied as 
well to this case,- as to that of the importa- 
tion of slaves mto the United States. And 



it therefore became necessary for the claim- 
ants to show a bona fide transfer of the 
Eugenie to French subjects, which could only 
be done by producing the bill of sale. (2) 
That it fully appeared from the evidence in 
the case, that this vessel was actually en- 
gaged in the slave trade. (3) That if the 
court should be of opinion, that the vessel 
was bona fide French property, still, as it 
necessarily appeared to the court from the 
investigation of the case, that she was en- 
gaged in the slave trade, the court would 
take notice of the French ordinances against 
that traffic, and the ship being rightfully in 
the possession of the court, it would refuse 
to deliver it up to the claimants, who were 
precluded from asserting property therein, as 
well by the law of their own country, as by 
that of this country. (4) It was contended, 
that the slave trade was contrary to the 
law of nations, as at present understood and 
received; and that this court might rightfully 
condemn the Eugenie for an infraction of 
that law. It was urged, that the slave trade 
was contrary to the law of nations, because 
it was a violation of the law of nature, which 
constituted a component part of the law of 
nations. It was not denied, that slavery 
might under some circumstances have a legal 
existence: and therefore a trade in slaves 
might be under these circumstances legal. 
But that this traffic preyed upon the innocent 
and the free to make them slaves for no crime 
or offence. That it was merely a barbar- 
ous, imauthorized, private, piratical warfare, 
carried on against Africans to make them 
slaves. That it was contrary to the law of 
nature, because it instigated and encouraged 
the most atrocious crimes and barbarities, 
and presented an insurmoimtable barrier to 
the advancement of civilization and virtue 
in that country, which was its theatre. It 
was further contended, that most or all the 
civilized nations of the globe, had declared 
their sense of the illegality of this trade, by 
enacting laws to suppress it, and by various 
other public acts, treaties, and declarations. 
And that it might now therefore be consider- 
ed as contrary to the conventional law of 
nations. And to support this ground the va- 
rious laws and ordinances of different govern- 
ments on this subject were adverted to, and 
commented on, as also the various treaties 
between nations, and their public declarations 
and diplomatic correspondence. It was final- 
ly contended, that this point had been already 
judicially decided; and the case of The For- 
tuna, 1 Dod. 81; The Amedie, Id. 8i, note; 
The Donna Maxianna, Id. 91; The Diana, Id. 
95; and the ease of The Plattsburg, decided 
by Judge Van Ness in the district of New 
York [unreported], were here cited. 

The counsel confined 'their argument solely 
to the claim of Messrs. Baibaud and Labatut; 
and admitted, that a different question might 
arise in the case, if any claim should be 
presented in the name, or on behalf of the 
French government. 
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Wm, Sullivan, for claimants (having made 
several objeetions to tlie form of the libel, 
and among others, that it was a process on 
the instance side of the court, but in the 
nature of prize, and at a time, when no bel- 
ligerent rights could come in question; that 
the evidence of the persons found on board 
had been taken according to the form of prize 
proceedings, and without notice to any ad- 
verse claimants; that the evidence, thus ir- 
regularly introduced, did not, and that no oth- 
or evidence in the case did prove La Jeune 
Eugenie to have been employed in the slave 
trade; that the construction of the ressel 
was consistent with the mercantile employ- 
ment alleged by the claimants; that the 
casks on board were intended for the recep- 
tion of palm oil, which was the principal ob- 
ject of the voyage; that the number of men 
was not more than is usual in the French mer- 
cantile service; that there were no irons, no 
boilers, no preparations usually found, and 
said to be necessary, in vessels intended for 
transportation of slaves; that the alleged em- 
ployment of the vessel was absolutely neg- 
atived by the persons, who had been found 
. in her; and that the employment asserted by 
the claimants had been established by every 
one of those witnesses; that the proper form 
of process would have been to set forth an 
offence against some law of the United States; 
and that it should contain all such facts, 
and allegations, as would show a case to 
have arisen, of which this court can take 
cognizance; and that the evidence should 
have been presented according to the forms 
in use, where a crime is alleged to have been 
committed, or a forfeiture to have been in- 
curred), contended that this vessel not being 
American, was not subject to the jurisdic- 
tion of this court, unless the libeUants were 
right in assuming, that the African slave 
trade was prohibited by the law of nations; 
and to show, that no such prohibition existed, 
the claimants' counsel assumed: (1) That 
there is no other principle, to which to refer 
national law in a court having jurisdiction of 
the law of nations, than the assent of na- 
tions; and that such assent can be known 
only by custom or usage, (2) That as to 
slavery generally, or the African slave trade 
in particular, nations have expressed no opin- 
ion, no assent, which can be noticed in a 
national court. 

The counsel for the claimants, after illus- 
trating these points by a course of argument 
derived from historical events, proceeded: 
There are no principles applicable to this 
case, which are not sanctioned by all jurists, 
and by practice and custom tmiversally ad- 
mitted. Those, on which the case must be 
decided, are no where better expressed, nor so 
well, as by Sir W. Scott: "One fundamental 
principle of public law is the perfect and en- 
tire equality of nations; and it mainly con- 
cerns the peace of manldnd, in their private 
and politic capacities, to preserve this prin- 
ciple inviolate," 



The second is, "that all nations have an 
equal right to the uninterrupted use of the 
ocean. In places where no local authority 
exists, where the subjects of all states meet 
upon the footing of entire equality, and in- 
dependence, no one state, or any of its sub- 
jects, has a right to assume, or to exercise, 
authority over the subjects of anotiier." The 
present chief justice of the United States, 
while a member of congress, had occasion 
to consider some principles applicable to 
this ease. "The jurisdiction of a nation ex- 
tends to the whole of its territory, and to 
its own citizens in every part of the world," 
He quotes Rutherford: "The jurisdiction, 
which a civil society has over the persons 
of its members, affects them immediately, 
whether they are within its territories or 
not" 2 Ruth. Inst p. 180. "On the sea it- 
self no nation has any jurisdiction; all may 
equally exercise their rights." "No nation 
has any jurisdiction at sea, but over its own 
citizens, or vessels, or offences against it- 
self." He cites to this point 2 Ruth. Inst 
488-491. "The right of any nation to pun- 
ish is limited, in its nature, to offences 
against the nation inflicting the punishment; 
this principle is believed to be universally 
true." Piracy "xmder the law of nations, 
which alone is punishable by aU nations, 
can only consist in an act, which is an of- 
fence against all. No particular nation can 
increase, or diminish, the list of offences, 
thus punishable." Principles no less funda- 
mental, and asserted by all writers, and 
sanctioned by universal assent, are the sov- 
ereignty of each state within its own terri- 
tories. And that each nation may regulate 
every interior interest without giving of- 
fence, and without accountability to any 
other nation. The form of government, and 
mode of administration; religion and mode 
of worship; what shall be deemed to be 
property, and what shall not be; the mode 
of acquisition, possession, and alienation; 
what acts shall be deemed crimes, and what 
forfeitures shall ensue, are all subjects 
which each nation reserves to itself. 

The argument on the part of the libeUants 
proceeds on some, or all of these grounds. 
(1) The law of nations is founded on the 
principles of justice and humanity. This 
law must forbid slavery, because slavery 
is inhuman and unjust. (2) Q?he law of na- 
tions, if it does not forbid slavery, univer- 
sally, forbids the African slave trade; be- 
cause, that trade is imjust, inhuman, and 
barbarous. (3) The municipal prohibitory 
laws of our own nation and of the nations 
of Europe, the recent negotiations in Eu- 
rope, and the treaties, which have followed 
them, are evidence that the slave trade is 
illegal by the law of nations. It is insisted, 
that the slave trade has been wrong for sis 
hundred years; that it ought now to be 
broken up, and by judicial sentence. If 
slavery is illegal by the law of nations, that 
fact will appear by the usage and customs 
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of nations. If it floes not appear from cus- 
tom and usage, to be so, nothing but inter- 
national treaties will sbow it to be so. At 
this day there is no one point concerning 
slaves, which is international, unless it has 
been made so by treaty. As to the posses- 
sion of slaves, as a mere matter of property, 
within the territorial limits of different na- 
tions, such possession, and use of human 
beings, was never connected with any ques- 
tion of national law until this discussion oc- 
curred. When moralists and jurists, whose 
works are held to be authorities on natural 
or national law, have spoken of slavery, the 
strongest expression that any of them have 
used, is the mere assertion, that no man is 
by nature a slave. If this be so, and there 
were custom to the contrary, it is an asser- 
tion, which applies to men individually, and 
to the states of which they are members; 
it is not a principle, addressed to communi- 
ties, or states, collectively. If it be one of 
those just and moral precepts and injunc- 
tions, which are discoverable by the light of 
reason, that no man may make his fellow- 
being his slave, it is one of those precepts, 
or injunctions, which every man, and every 
community, have interpreted and applied for 
themselves. Whatever the precept may be, 
by whomsoever, and wheresoever pronoun- 
ced, it has always encountered the fact, that 
mankind have always been divided into 
masters and slaves. Whatever changes the 
world and society have undergone in other 
I respects, thus far it has imdergone none in 
this; excepting in some few communities, 
where slavery has ceased. This lamented 
Africa, to which we are now called upon to 
make retribution on claims, which have been 
accumulating for ages, if she was the first, 
in time, in arts, in science, and refinement 
(which may well be doubted), was also the 
firstto show the division of mankind into mas- 
ter and slave. The mommients of northern 
Africa, which have survived all history and 
tradition, prove nothing so distinctly as their 
own antiquity, and that they were raised by 
the toil of slaves. The same distinction is 
found among Jews and Gentiles; among 
Greeks, and barbarians; among Romans, 
and strangers. 

Slavery ceased in Europe towards the mid- 
dle of the thirteenth century; but from, what 
operative causes, it is not necessary to exam- 
ine; most probably partly from the influences 
of Christianity, and partly from political ne- 
cessity. But unquestionably not from any 
new discovery, that slavery was forbidden 
by any law, human or divine. If there had 
been any such positive prohibition by any 
law, by whatever name it may be distin- 
guished, this law would have appeared, and 
would have been found in practice, at some 
time before the beginning of the fourteenth 
century. Modem slavery began on Portu- 
guese capital, protected, and encouraged by 
royal authority. Jn. England, now so distin- 
guished in the abolition, no question of the 



legality of holding slaves appears to have 
been raised; but every possible proof is 
found, that it was considered as on the same 
footing as any other commerce. Between 
the years 1618 and 1672, there were no less 
than four chartered companies to deal in 
slaves; the last of which was dignified with 
the name of the Royal African Company, 
and had among its subscribers the king of 
England, his royal brother, and many per- 
sons of high rank and quality, and was 
founded on a capital of £110,000, a prodigious 
capital for that time. From 16S8, till the 
period of abolition, the trade has been free 
and open to all British subjects. As lately 
as 1750 an act was passed by the English 
parliament, for extending, and improving 
the trade to Africa. In Spain, the slave 
trade began as early as the year 1500. In 
1517, the Emperor Charles V, granted a pat- 
ent to supply 4,000 negroes annually; and 
the carrying of negroes soon became a 
branch of regular and established commerce. 
The concvurence of the emperor was obtain- 
ed by that distinguished prelate Las Casas. 
His motive is stated to have been that the 
Indians, born free, and who were reduced to 
servitude by conquest, were incapable of the 
toils which were exacted of them; while the 
negroes, who were imported, were inured to 
servitude and drudgeiy, and would experience 
no unfavorable alteration of circumstances by 
a change of masters. Don Onis, the Spanish 
ambassador, says, in his letter to Mr. Adams, 
secretary of state (14 May, 1818): "The intro- 
duction of negro slaves into America was 
one of the earliest measures adopted for the 
improvement and prosperity of those vast 
dominions. This is not to be considered as 
having origmated slavery, but as materially 
aUeviating the evils of that, which already 
ecsisted, in consequence of the barbarous 
practice of the Africans upon saving the 
lives of a considerable portion of the cap- 
tives in war, whom they formerly put to 
death. By the introduction of this system, 
the negroes, far from suffering additional 
evils, or being subjected while in a state of 
slavery to a more painful life than when 
possessed of freedom in their own country, 
obtained the inestimable advantage of a 
knowledge of the true God, and of all the 
benefits attendant on civilization." In 
Prance, the peopling of their colonies with 
Africans appears to have attracted notice 
soon after the traffic was discovered. The 
views taken by the French government of 
this branch of commerce indicate no inten- 
tion to break any law in pursuing it; nor any 
intimation, that any man, however philo- 
sophical, moral, or wise, had at that time, 
nor at any time since, discovered that na- 
tional law stood in the way of the African 
traffic, nor any principle of any law, in op- 
position to the right of property in slaves. 
Valin.in his Commentaries (volume l,p.411), 
says: "Par rapport, a ces negres esclaves, 
dont la multiplication est la source feconde 
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des richesses des nos colonies, le gouveme- 
ment a toujours &t& egalement attentif 3, 
soutenir et prot^ger le commerce de Guinge, 
oil se fait le traite de ces negres, a r6gler 
leur 6tat, et lenr discipline aux colonies, et 
a ne permettre leur introduction dans le 
Royaume, qu'avee precautions capables d'em- 
pGcIier, que les colonies ne fussent priv6es de 
leur secours." In tlie 12tli article of the or- 
donnance of 1738, it is enjoined on slave 
owners to take care, that slaves should be 
brought up, and instructed, in the principles, 
and in the exercise of the Boman Catholic 
and apostolic religion. In the United States, 
the introduction of slaves into the colonies 
of North America was a natural consequence 
of the traffic. They were introduced and 
held as property without any moral shock; 
and time and circumstances have, at this 
day, circumscribed their existence to the lati- 
tudes in our territory, within which, it is 
said, the white man cannot labour. There 
is nothing to remark on slavery in the United 
States, but the fact, that in all, and every in- 
stance, in which the blacks have been con- 
sidered, spoken of, or referred to, it has been 
as property, subject to all the genei-al and 
particular provisions, which the respective 
states saw fit to malre concerning it. "When 
the national compact was foi*med, slaves 
were no otherwise noticed, than to confer on 
the holders of them cei'tain political privi- 
leges and immunities;— and to limit the pow- 
er of prohibiting importation to a definite 
time. It is obvious, that the power over 
slaves was referred to the authority which 
congress had, to regulate commerce. How 
much of the apprehension, that this com- 
merce would be prohibited, was referable to 
political jealousy, and how much to human- 
ity, it is now unimportant to inquire, since 
all are willing to ascribe the prohibition to 
.the best of motives. The last view, which 
this nation has taken on the subject of the 
right to hold blaclc men as slaves, is foimd 
in that memorable and long continued ef- 
fort of reason and eloquence, which termi- 
nated in opening a market for slaves through- 
out, that immense territory, which is bound- 
ed east by the Mississippi, and north by the 
36th degree of latitude, and west by what 
the United States may choose for a boun- 
dary. Perhaps the land march of a native 
black man of the United States, over hvm- 
dreds of miles, securely boimd to his fellow 
travellers, and they to him, and repeating his 
painful steps under the excitement of a driv- 
er's whip, does not present so shocking a 
spectacle, as is found in the hold of an 
African slave ship. 

I have endeavored to show that slavery is 
unknown to the laws of nations in any man- 
ner, since slavery was a consequence of 
captivity in war; that no moralist, or jurist, 
who has given any opinion on slavery, has 
connected this subject with national law; 
that all nations have uniformly considered 
slaves as property, and consequently govern- 



ed by municipal, or civil laws;— and especial- 
ly are they so considered in each of the Unit- 
ed States respectively, in which slavery is 
tolerated, and so admitted to be by the gov- 
ernment of the United States. It is perfectly 
consistent with reason, common sense, the 
principles, on which national law rests, and 
with the practice of all nations, that neither 
the acquisition, the manner of holding, using, 
abusing, transferring, or transporting slaves, 
is either forbidden, commanded, permitted, 
or recognized by the law of nations. "Why 
should the law of nations be applied to this 
subject of property, any more than to any 
other? How does it affect the safety, wel- 
fare, industry, rights, or happiness, of any 
individual of, one nation, that the members 
of another nation, buy or sell on the coast of 
Africa, or elsewhere, black men to be held 
in slavery? How does it afEect the military, 
or naval power; the resources, the com- 
merce, the rights, the honour, dignity or glo- 
ry of one sovereignty, that the subjects of 
another should commit immoralities and 
crimes, however shocking, within their own 
territories, or where no one nation has an 
exclusive jurisdiction, and every nation a ju- 
risdiction, over its own subjects, only? It is 
dear, that slavery itself , according to the imi- 
versal practice of all nations, is forbidden by 
no law. The place, in which they are first ac- 
quired, and the manner of transporting them, 
are merely circumstances connected with the 
possession of property, which men have 
agreed to hold as such. By the law of in- 
terior Africa, slavery is lawful. It is so, and 
ever was so, as far as practice and usage 
prove what the law is. Frenchmen, English- 
men, Dutchmen, ^ Spaniards, Swedes, Danes, 
and Americans, may own slaves in their own 
territories. "What is it, that the law of na- 
tions is supposed to step in, and forbid? It 
is the transportation over the Atlantic;— that 
is, a circumstance connected with the own- 
ership of a particular species of property. 
All cruelty, inhumanity, barbarity and op- 
pression, are forbidden by the law of na- 
ture, everywh'ere. But how are the abom- 
inable acts of the slave traffic distinguisha- 
ble by the law of nations, from the cruelties, 
which a planter on a "West-India island, or 
a planter in a southern state, or a negro 
driver employed to stock the new territories, 
may commit? Whatever the law, of nature, 
and of conscience, may say, the law of na- 
tions is sUent. 

There are certain things, which are essen- 
tial to every law: (1) A law must be possi- 
ble. (2) It must be of some utility. (3) It 
must be just;— that is, conformable to the or- 
der and nature of things, and the constitu- 
tion of man, (4) It must be sufficiently 
known. (5) It must be attended with proper 
sanctions. A law against the slave trade 
must be possible, useful, and just. If na- 
tions have made such a law, or have adopted 
the provision of the law of nature to this 
effect, how is it known as a law? "When and 
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■wliere MYe nations promulgated this law? 
By their precepts, or by their practice? If 
they have promulgated such law, under 
what sanction, or penalty have they done 
this? Have they agreed to a forfeiture of 
property, or to any punishment, which each 
and every nation may impose and inflict? 
When and where have they, done this? If 
they "have made a law, hut have annesed no 
sanction, or penalty, to the breach, is it any 
thing more than mere recommendation, pi*u- 
dent coimsel, which ■ may be taken, or re- 
jected without offence? Thus the matter of 
slavery stood, and continues to stand, so far 
only excepted, as has been affected by the 
positive laws of respected sovereignties, and 
the diplomatic intercourse at, Vienna and 
Aix-la-Chapelle, within the last six years, 
and by the consequences of this intercourse. 

(The counsel for the claimants here went 
on to remark upon the measures taken in 
England to effect the abolition of slavery, 
and on the negotiations by the sovereigns of 
Europe.) 

It is now urged upon the court, that be- 
cause the sovereigns of Europe happened to 
meet, and to converse, upon a great moral 
evil, and came to the conclusion, that it 
ought, in some way, and at some time, and 
as soon as the habits and prejudices of their 
respective subjects, would permit, to be done 
away; and that to this end, when they went 
home, they would restrain their respective 
subjects accordingly, the law of nations is 
changed., A new chapter has been struck off, 
and is the law to this court, and to this na- 
tion, who had no part in the conference. 
Suppose that the ministers at Vienna and 
Aix-la-Ohapelle had taken into consideration 
the frequency, and enormity of the plunder- 
ings and murders, practised upon travellers, 
who were lawfully employed in traversing 
Europe, and the facility, which felons founa, 
of escaping by crossing territorial lines; ana 
the conference had produced new laws, and 
higher penalties in each state;— would rob- 
bery have, therefore, been made a crime pun- 
ishable by the law of nations? Suppose that 
the conferees had considered, whether it 
would be expedient to agree by convention, 
and positive contract, that a robbery, com- 
mitted in one sovereignly, might be punished 
in another, if the felon were found there; 
and they had, una voce, declared, that they 
never would, or could, surrender the right 
of administering their own laws in relation 
to their own subjects; would robbery, never- 
theless, be made a crime by the law of na- 
tions? Lford Castlereagh is of opinion, and 
has attempted to convince the proper func- 
tionaries of all the states in Christendom, 
that mutual search and seizure are yet want- 
ing in the remedial process. Of that opinion 
has been no nation, but his own. The Neth- 
erlands, Portugal, and England are trying 
an experiment, limited exclusively to cases, 
where slaves are found on board:— no other 
nations have agreed to this. Our own, and 



France, have positively refused all accord- 
ance in such measure. And both France and 
the United States have again and again 
most emphatically refused to permit their 
vessels to be visited and searched for slaves, 
or for any other purpose, in time of peace. 
(See the report of the committee of the 
house of representatives in congress on the 
slave trade, Feb. 9, 1821.) 

If the law of nations is silent on the sub- 
ject of slavery, as found in jurists, and as 
found in practice and custom among sov- 
ereigns; if no treaty, which this court can 
notice, has prescribed any rule on this sub- 
ject; if the vessel in question was French, 
and even if she has offended only against 
the law of France, yet the learned advocates 
insist, that this court has jurisdiction, and 
may refuse restoration to the claimants, may 
refuse to condemn, and may withhold the 
property, until some better titie appears; 
that the claimant is an actor, or plaintiff, 
and must prove his case, and show himself 
innocent of all offence, against any law, but 
certainly against the law of his own country. 
These are new and extraordinary doctrines. 
Admitting, for the present argument, that 
this court has the most unqualified power, 
that can be exercised by any court of the law 
of nations, by any court of admiralty and 
maritime jurisdiction; stUi it has no juris- 
diction over this vessel, let her have done 
what she may. The only possible reason, on 
which the decision in the cases of the Ame- 
die and the Fortuna could have rested, was, 
that the courts, in which those cases occur- 
red, had a lawful jurisdiction as prize courts; 
and having it, the lords of appeals saw fit 
to notice, as a court administering the law 
of nations, their own municipal law, and 
that of this country. If the Jeune Eugenie 
had been brought in here by a belligerent 
eruizer, and this court were trying questions 
on the law of prize of war, these cases would 
require more consideration. But the case of 
the Eugenie is the same, in all respects, as 
though she had been lying in a port of 
France, and had been cut out thence by the 
Alligator, on suspicion that she was Amer- 
ican, and liable to seizure for some offence 
committed against the United States. 

The case of I« Louis [2 Dod. 210], before 
Sir W._ Scott, was here commented on, as de- 
cisively settiing, that the slave trade is not 
prohibited by the law of nations. In Mad- 
razo V- Willes, 3 Barn. -& Aid. 353 (in 1820), 
Mr. Justice Bailey says— "Although the lan- 
guage used by the legislature in the statute 
referred to is very strong, yet it can only 
apply to British subjects, and can only ren- 
der the slave trade unlawful, if carried on 
by them. It cannot apply in any way to a 
foreigner. It is true, that if this were a 
trade contrary to the law of nations, a for- 
eigner could not maintain this action; but 
it is not; and as a Spaniard cannot be con- 
sidered as bound by the acts of the legisla- 
ture prohibiting this trade, it would be un- 
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just to deprive liim of a remedy for tlie 
wrong which he has sustained." Mr. Jus- 
tice Best says— "It is impossible to say, that 
the slave trade is contrary to what may be 
called the common law of nations." 

In presenting the claimant's view of this 
case, a justification of slavery, or the slave 
trade, is not intended. I concur entirely in 
the views of the libellant's counsel on these 
subjects; and readily acknowledge, that at 
no time, nor on any occasion, have the noble 
and honorable sentiments, which spring up In 
cultivated minds, been more eloquently and 
ably impressed, than in this case. As to 
slavery, generally, it is a subject to be touched 
with some tenderness in this country. In our 
Northern clime, we do not want, and can- 
not use slaves. Slavery would have ceased 
among us without the aid of positive law. 
The character of our industry, and our senti- 
ments on civil rights, apart from all moral 
and religious objection, would, long since, 
have rendered such servitude among us odious 
and intolerable. It is far otherwise in the 
South, Among the best informed and most 
virtuous men, perceptions of moral truths 
often take their character from wants and 
necessities. A white person, born and edu- 
cated in a community, where the distinction 
between master and slave has endured 
through successive generations for centuries, 
would hardly discover by the light of reason, 
that slavery, by which he ^ets his wealth, 
comforts, and daily bread, is forbidden by 
the law of God, while he finds so many hu- 
man laws to the contrary. He would be 
startled to hear, that the holding of negroes 
in servitude is a foul stain on the moral char- 
acter of his country. Philosophical reason- 
ing is a feeble arm against those, who defend 
rights of property, which have been long con- 
tinued, and frequently, and solemnly admit- 
ted- However we may deplore such a state 
of society, who has been able even to suggest 
a remedy? Let any man, the most enlight- 
ened and hiunane, apply himself to the study 
of slavery, and the means of ending it, and he 
will find, that rights and duties and conflict- 
ing necessities have cast him on an ocean, 
where he can take no observation by day, 
and where no beacon will cheer him, when 
the day is gone. The voluntary extension or 
slavery, through vast, an^ unpeopled regions, 
is a far different subject. And widely dif- 
ferent from either is the African traflae. 

Without stopping to inquire what nature 
has given, or denied to the black man; or 
whether nature intended him for the white 
man's equal or the white man's slave (see 
'•Notes on Virginia"), it is the highest honor 
of the age, that all Christian states have sev- 
erally admitted the slave trade, to be a sin 
of deepest dye. It includes, and is the col- 
lective name for all the crimes, which moral- 
ists and lawgivers have declared to be, sev- 
erally, punishable with death. In this dread- 
ful sin, the Christian rulers of the earth may 
not hold themselves guiltless, since all who 



can prevent, and who do not, are justly said 
to command, the offence. It were far better 
for the honor of humanity, and for the condi- 
tion of Africa, that abolition should not have 
been attempted, than to leave it, where it is. 
To what immediate cause are we to refer the 
increased, and increasing horrors of the traf- 
fic? Why is it that "human beings are con- 
cealed in casks— and sometimes thrown into 
the sea?" Why is it that the narrow space 
of a small swift-sailing vessel is filled with 
living men, women and children; shut up, 
where it is agony to breath;— where the liv- 
ing, the dying, and the dead, are found in the 
same fetters; and where the past, the pres- 
ent, and the future must alternately distract 
attention? It is the inefficient attempt at 
abQlition, which is chargeable with these 
enormities. No half-way measure can be jus- 
tified. Nations, having begun, are bound in 
honour and conscience to go on. It is their 
solemn duty to declare the slave trade an 
offence against all, and punishable by all; 
and to agree among themselves, that slave 
dealers on the ocean are hostes humani gen- 
eris. But even thisi is not enough;— the 
means should be found of detecting, and pun- 
ishing those, who stay at home, but who fur- 
nish the capital for the traffic, and who are 
far more guilty, than the brutal agents, whom 
they employ. Such laws, such conventions, 
and the aid of fleets, are alone competent to 
effect the abolition. Surely it cannot be the 
way to suppress this traffic, to ask from a ju- 
dicial tribunal an act of legislation; and to 
presume the assent and concurrence of all 
other nations, against the express* and posi- 
tive dissent of every one of them. It may do 
for zealous and humane advocates, in the 
fervour of their feelings, to found their argu- 
ments on the maxim, aut viam inveniam, ant 
faciam, but they cannot expect of any court 
of the law of nations to found its judgment 
thereon. 

In deciding on new and unprecedented cas- 
es, some consideration is due to expediency 
and convenience. At least such has been the 
practice in the British court of admiralty. 
By the judgment which the libellants desire 
to have given, in the present state -of the 
world, the progress of assent to effect aboli- 
tion may be seriously retarded. The appre- 
hensions of those cabinets, which have re- 
sisted Lord Castlereagh's importunities, may 
be greatly strengthened. Visitation and 
search will be legitimated; these will be fol- 
lowed by resistance, conflict and blood; by 
inflamed and exaggerated accounts of both 
parties; and then, something of an old grudge, 
or an appetite for a, new one, or nothing more 
than the feverish inquietude of peace, may 
bring the lamented wars of interior Africa to 
the Atlantic, and to the shores of all civilized 
nations. There are some high men in Eu- 
rope, who do not like our political example; 
nor the economy and simplicity of our govern- 
ment; nor our interior industry and ingenu- 
ity; nor our external enterprise and com- 
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meree; nor the gradual extension of our lim- 
its; nor the sound of our cannon. There are 
many, who thint it would do the old world 
no evil, to clip effectually fhe pinions of the 
new; and all of them Eaow, that a wrong 
done by a public officer is a wrong done by a 
nation, until disavowed. But in this court, 
neither of the counsel can believe, that judg- 
ment ever was, or ever will be, rendered ac- 
cording to hopes and wishes; nor according 
to apprehensions of remote, or possible con- 
sequences. The law must rule here, what- 
ever may be private opinion. If in replying, 
any thing has been offered for the claimants, 
which does not deserve the notice of the court, 
it will, of course be disregarded. But, on the 
other hand, I cannot but consider no small 
portion of what has been urged for the libel- 
lants, as mere embellishment of reasoning;— 
rhetorical fragrance, which ascends to the 
bench of justice, to refresh and delight, but 
which, in obedience to the law of its nature, 
will escape and pass away; while that only, 
which is solid and tangible, will remain, 
among the materials of that judgment, which 
our own nation, and perhaps the community 
of nations, will regard with no common in- 
terest 

STORY, Circuit Justice. This is a Ubel 
brought agMnst the schooner La Jeune Eu- 
genie, which was seized by Lieut Stockton, 
on the coast of Africa, for being employed 
in the slave trade. The allegation asserts 
the offence in two forms: first, as against 
the slave trade acts of the United States; 
and, secondly, as against the general law 
of nations. A claim has been given in bj' 
the French consul, in behalf of the claim- 
ants, who are subjects of France, resident 
in Basseterre, in the island of Guadaloupe, 
as owners of the schooner; and there is 
also a protest filed by the French consul 
against the jurisdiction of the court, upon 
the ground, that this is a French vessel, 
owned by French subjects, and, as such, ex- 
clusively liable to the jurisdiction of the 
French tribunals, if she shall turn out, upon 
the evidence, to have been engaged in this 
dishonourable traffic. 

I am fully aware of the importance and 
difficulty of this case, considered under 
some of the aspects, in which it has been 
presented to the court. The ease has al- 
ready, as we are informed, and truly, be- 
come the subject of diplomatic intercourse 
between our government and that of 
France; and it is not, perhaps, too much 
magnifying its grave character to declare, 
that rarely can a case come before a court 
of justice more deeply interesting to the 
cause of general justice and humanity, or 
more likely to excite the jealousies of a for- 
eign government, zealous to assert its own 
rights, and, it is to be hoped, not, in the 
slightest degree, reluctant to fulfil its own 
plighted faith for the abolition of the Afri- 
can slave trade. "Whatever may be my 



own distress in being called upon to attend 
to such weighty considerations, and what- 
ever my solicitude rightly to discharge my 
duly to my own country, to France, and to 
the world, on the present occasion, it can- 
not escape the attention of any persons, 
who hear me, that a court of justice in this 
country has its path clearly marked out and 
defined. However delicate or painful may 
be its predicament, it cannot seek shelter 
under the wings of executive authority, or 
bind up Its judgment tmder considerations 
of mere convenience or comity, or a blind 
obedience to the wishes of any sovereign, or 
a desire to extinguish, what it must justly 
deem, a trade abhorrent to the great prin- 
ciples of Christian morality, mercy, and hu- 
manity. It is bound to administer the law, 
as it finds it, fearlessly and faithfully, ac- 
cording to the dictates of its own judgment 
in the hope at least, that errors of law may 
be corrected by a higher tribimal, and na- 
tional difficulties may be removed by those, 
who hold the legislative and executive au- 
thorities of the nation 

It appears from the 'evidence in the case, 
that this vessel is duly documented as a 
French vessel, and that she sailed on a 
voyage from Basseterre for the coast of 
■ Africa, and was found upon that coast by 
Lieut Stockton, under circumstances, which 
left no doubt on his mind that she was en- 
gaged in the slave trade. The master and 
some of the principal officers were on shore 
engaged, as it should seem, in collecting 
slaves at one of the factories established for 
this purpose. The vessel was equipped in 
the manner, that is usual for the slave trade. 
She had two guns, a false or movable deck, 
and a large quantity of water and provi- 
sions, and water casks, quite unusual in 
ordinary voyages, and indispensable in this 
particular class of voyages. If there are 
any persons, who entertain doubts as to the 
real destination and employment of this ves- 
sel, I profess myself not willing to be in- 
cluded in that nmnber. Upon the evidence 
in the case it is irresistibly established to 
my mind, that the sole purpose of the voy- 
age was a traffic in slaves; and that the in- 
tention was to carry them from Africa to 
some one of the French colonies, and, in 
all probability, to the port, in which the 
enterprise originated. In respect to the own- 
ership, it has been already stated, that the 
vessel was sailing imder the customary docu- 
ments of France, as a French vessel; and 
certainly in ordinary eases these would fur- 
nish prima facie a sufficient proof that the 
vessel was really owned by the persons, 
whose names appear upon the papers. In 
ordinary times, and under ordinary circum- 
stances, when disguises are not necessary 
or important to cloak an illegal enterprise, 
or conceal a real ownership, the ship's pa- 
pers are admitted to import, if not an abso- 
lute verity, at least such proof, as throws 
it upon persons, asserting a right in con- 
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tradiction to them, to make ont a dear title 
establishing their falsity. But if the trade 
is such, that disguises and frauds are com- 
mon; if it can be carried on only under 
certain flags with safety or success; it is 
ceirtainly true, that the mere fact of regular 
ship's papers cannot be deemed entirely sat- 
isfactory to any court accustomed to know, 
how' easily they are procured by fraud and 
imposition upon public oflBcers, and how 
eagerly they are sought by those, whose 
cupidity for wealth is stimulated and school- 
ed by temptations of profit, to all manner 
of shifts and contrivances. Now upon the 
face of these very papers it appears, that 
this schooner is American built, and was 
American owned, and that within about 
two years she was naturalized in the French 
marine in the port of her departure, and 
her American title eith3r really or nominal- 
ly divested. At this period France and Por- 
tugal alone, of all the nations of Europe, 
possessed the piiinful and odious prerogative 
of covering under their flags a trafiic, that 
all the great states of Europe had concurred 
in condemning to infamy. And by our own 
laws, which had been long sedulously direct- 
ed against it, it was almost impracticable 
for any citizen to pursue the traffic under 
the flag of our own country, not only from 
the penalty of confiscation denounced 
against it, but from the offence being visited 
with capital punishment, as a most detest- 
able piracy. Under such circumstances, if 
American citizens were engaged in the traf- 
fic, it is manifest, that they would conceal 
their interests tmder a foreign flag and pass- 
ports, and wear any disguises, which might 
facilitate their designs, and favour their es- 
cape from punishment And that such dis- 
guises might be cheaply bought, and prompt- 
ly obtained through the instrimientality of 
private agents in foreign countries, who 
would be ready to assume a nominal owner- 
ship, no one, that has been much acauainted 
with the real business of this commerce, 
would be inclined to doubt or deny. 

Sitting as I do in a court of the law of na- 
tions, accustomed to witness, in many 
shapes, the artifices of fraud, practised by 
those, whose interest lies in evading the 
salutary restraints of the laws, I think, that 
I should manifest a false delicacy and un- 
'justifiable tenderness toi; abstract maxims. 
If I did not borrow somewhat of the expe- 
rience of the world, to enable me to disen- 
tangle the network, which covers up unlaw- 
ful enterprises. It is too much to ask a 
court of justice to shut its eyes against what 
is passing in the world, and to affect an 
ignorance, of what every man knows; to 
deal with the surface of causes, and pro- 
nounce them to be innocent, because no 
stain is permitted to appear there, or be- 
cause guilt is not ostentatiously displayed 
to the first glance. It cannot be concealed, 
however humiliating the fact may be, that 
American citizens are, and have been, long 



engaged in the African slave trade, and that 
much of its present, malignity is owing to 
the new stimulus administered at their 
hands. I speak what the records of this 
court show; what the records of the govern- 
ment show; what is loudly and vehemently 
complained of by that foreign government, 
which is so zealously enlisted in the cause 
of its abolition. Under such circumstances 
it cannot but be supposed, that an American 
court win have its suspicions alive; and 
that when it sees, that a vessel, recently 
American, is found in the trafSc under for- 
eign papers, something more will be neces- 
sary than the mere formalities of those pa- 
pers, to establish the fact of a bona fide 
transfer to the ostensible foreign owners. 
It is doing no injustice to a foreign owner 
to require in a traffic of this nature, so little 
reconcilable with good faith or sound mor- 
als, and prohibited by our laws, that he 
should give affirmative evidence, that the 
ease has no admixture of American inter- 
ests, when he sets up a title derived from 
American owners. It appears to me, that I 
should impose no hardship therefore in re- 
quiring the claimants in this case to show 
the bill of sale, by which they acquired their 
title, to give the names of the American 
owners; and to establish to a reasonable 
extent, that the transfer was for a valuable 
consideration. It is well known, that a bill 
of sale is the universal instrunient, to which 
courts of admiralty look to establish the le- 
gal , interests in ships; and this is equally 
a part of our own law and the law of 
France. And I take great pleasure in citing 
from an enlightened authority a confirma- 
tion of this doctrine. "It cannot," says Sir 
W. Scott, "be considered as any hardship 
upon the subjects of those countries, which 
still carry on the slave trade, that it (the 
court) should possess such a power (of in- 
quiring into the real title of the ship.) It 
can be no imconstitutional breach of the law 
of nations to require, that when a claim 
is offered on the ground, that the property 
belongs to the subjects of a cotmtry, which 
stni permits this trade, the burthen of giv- 
ing proof of the property should lie- upon 
those, who set it up, &c. It would be a 
monstrous thing, where a ship, admitted to 
have been, at one time, British property, is 
found engaging in this traffic, to say, that 
however imperfect the documentary evi- 
dence of the asserted transfer may be, and 
however startling the other circumstances 
of the ease, no inquiry shaU be made into 
the real ownership." The Donna Marianna, 
1 Dod. 91, 92. Standing, then, as this cause 
does, I am not satisfied, that the property 
is owned as claimed; and before it would 
be restored, even if aU other difficifities 
were overcome, I should feel myself bound 
to require farther proof of proprietary in- 
terest. If there were nothing more in the 
cause, I should pass such an order without 
hesitation. 
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But supposing the vessel to be established 
to be French, sailing under French papers, 
and employed In the African slave trade, the 
more important question is, whether this 
court is at liberty to entertain jurisdiction 
of the cause, or is bound to restore the 
property without any farther inquiry, re- 
mitting the party to the domestic forum. 

It is contended, on behalf of the plaintiffs, 
that this court has a right to entertain juris- 
diction, and is bound to reject the claim of 
the defendants: First, because the African 
slave trade is repugnant to the law of na- 
tions; secondly, because it is prohibited by 
the municipal laws of France. On the other 
side it is contended, that the trade is not re- 
pugnant to the -law of nations; and if pro- 
hibited by the laws of France, it is a munic- 
ipal regulation, which the tribunals of France 
are alone competent to inquire into and pun- 
ish. 

Before I proceed to the consideration of 
these points, it may be well to dispose of one 
or two preliminary considerations, which 
have been thrown out in the argument at the 
bar, and may assist us in coming to a coiTect 
determination as to the duty of the court. 
Whenever property is brought into a court 
of admiralty for adjudication, upon a seizure 
for a forfeiture, or other cause cognizable 
there, the property is, in contemplation of 
law, in the custody of the court and cannot 
be withdrawn from its possession, but by 
some person, who shall establish a title to 
receive it. This is familiarly known as a 
rule of the prize court; but the principle is 
not less applicable to the instance court In 
a suit in rem both parties are actors. If the 
libellant does not make out a title by for- 
feiture or otherwise, it does not follow, that 
the property is removed from the custody of 
the court, or that the claimant Js to receive it. 
It may be true, that the libellant has failed to 
establish a title of forfeiture; and if the 
claimant has failed also in his title, the court 
would surrender its duty, if the property was 
delivered up to the latter. In point of fact 
it may turn out, that neither party can estab- 
lish a title to the property; and if so, it will 
remain in the custody of the court, untU a 
lawful owner appears and demonstates his ti- 
tle. If, for instance, upon a seizure for a 
forfeiture, no ground for condemnation should 
appear, and yet the claimant should found 
himself upon a title grossly illegal, or fraud- 
ulent, or piratical, there cannot be a doubt, 
that his claim must be rejected. "The gen- 
eral rajustice of a claim," says that very 
learned person, who yet presides in the high 
court of admiralty, "may be the subject of 
cognizance in a municipal court. A claim 
founded on piracy, or any other act, which in 
the general estimation of mankind, is held to 
be illegal or immoral, might, I presume, be 
rejected in any court upon that ground alone." 
The Diana, 1 Dod. 95, 100. In the ordinary 
course of proceedings, it is certainly true, 
that a decree of acquittal is followed by a 



decree of restitution, but this arises from the 
fact, that the title of the claimant rarely 
becomes a matter of controversy. And this 
doctrine is founded on a general sense of 
justice, and for the convenience of mankind. 
A court of admiralty is solicitous to preserve 
the property, which falls into its hands, for 
the rightful owner; and if no such person 
appears before it, it wiU keep it in its cus- 
tody, until such an owner shall appear. It 
would be most mischievous to the whole com- 
munity to deliver over property to a claim- 
ant, simply because he asserts a claim, with- 
out proving a title. The ease of salvage 
strongly- illustrates this course of proceeding. 
If salvage be decreed in a suit in rem, it is 
paid out of the proceeds. If it be denied, 
either on general grounds, or as forfeited by 
misconduct, the property is retained for the 
real owner; and it may happen, that all the 
parties before the court have coUusively in- 
stituted proceedings in the cause for the ex- 
press purpose of defrauding the real owner. 
Under such circumstances, the court would 
be bound to retain the property, and dismiss 
all the parties before it for gross and fraud- 
ulent conduct, visiting them, as far as it 
could, with a proper penalty in the shape of 
costs. If, therefore, it should turn out in 
this investigation, that Lieut. Stockton was 
mistaken in his right of seiztu:e, and the 
schooner cannot be condemned for a breach 
of our municipal laws, not having an Ameri- 
can ownership, there wiU still remain a duty 
for the coiurt to ascertain, whether the ves- 
sel can be restored to the claimants. If I 
am right in this view of the nature and au- 
thority of a court of admiralty acting in rem, 
the question, as to the jurisdiction of this 
court to make a farther and final inquiry into 
this cause, vanishes; and however unwel- 
come and perplexing the task, the court is 
bound to sift to the very bottom the merits 
of the present claim. 

Another objection of a more general east, 
and involving more general principles, is, that 
if this is a French vessel, the seizure was tor- 
tious, and no right, and consequently no juris- 
diction, over this case can be founded on a 
wrong. It is said, that Lieut. Stockton could 
only claim to visit this vessel upon the high 
seas upon the groimd of a right of search, 
which right never exists in a time of peace, 
and therefore his seizure was founded on an 
abuse of power, which cannot- authorize an 
American court to use any evidence acquired 
in virtue of such abuse. I am free to admit, 
as a general proposition, that the right of 
visitation and search of foreign ships on the 
high seas can be exercised only in time of 
war, in virtue of a belligerent claim; and 
that there is no admitted principle or prac- 
tice, which justifies its exercise in times of 
peace. It is imnecessary to scan opinions or 
authorities on the subject, since the point 
was not controverted at the argument, and it 
is no ,part of my duty to re-ascend to the 
source of its origin. But if from a denial of 
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a right of visitation and search on the high 
seas, it is meant to he concluded, that there 
exists no right of seizure of any vessel on 
the high seas, bearing a foreign flag, under 
any circumstances, I am not ready to admit 
the correctness of snf'h a conclusion. The 
right of visitation and search is, in its na- 
ture, distinct from a right of seizure. A 
belligerent cruiser has a right to search all 
vessels found on the high seas, for the pur- 
pose of ascertaining their real, as well as 
assumed character, and capturing the prop- 
erty of its enemies. The exercise of such a 
right, being strictly lawful, involves the 
cruizer in no trespass or wrong, entitling the 
party searched to damages, if it shall turn 
out upon examination, that there was no 
ground for the search, and that the property 
is in all respects neutral. If, indeed, upon 
such search, the captor proceeds to capture 
the vessel as prize, and sends her in for ad- 
judication, and there is no probable cause of 
capture, he is liable to responsibility in costs 
and damages. But this is not for the search, 
but for the subsequent capture; which, being 
without suflacient reason, is treated as a 
tortious act, and a usurpation of possession. 
It does not, therefore, by any means follow, 
that a right of search justifies a capture, so 
that the latter may not be deemed a gross 
violation of the rights of .a foreign neutral 
ship. It is, indeed, difficult to perceive, how 
a tortious capture, Jure belli, can clothe a 
party with any more rights, in any respect, 
either as to evidence, or grounds of con- 
demnation, than a tortious seizure in time of 
peace. And the right of search, as such, 
neither protects nor aids a capture, if con- 
sidered per se the latter is mcapable of jus- 
tification. But a right of seizure may exist 
on the high seas independently of any right 
of search, or the protection from damages, 
which that right guarantees. For instance, 
no one can doubt, that vessels and property 
in the possession of pirates may be lawfully 
seized on the high seas by any person, and 
brought in for adjudication. But such a 
seizure is at the peril of the party. If the 
property upon examination turns out not to 
be piratical, or piratically employed, the seizor 
is a trespasser ab initio, and liable, as such, 
to damages; and it will be no justification 
upon the principles of general law, that there 
was probable cause of seizure. And yet no 
one will be hardy enough to contend, that 
the mere right to seize property in the pos- 
session of pirates on the high seas, which 
right exists as well in peace, as in war, 
draws after it a right of visitation and search 
of every vessel foimd on the high seas, to 
ascertain, whether she be piratical or not, or 
whether her flag be assumed or genuine. If 
this example should not be thought unexcep- 
tionable, I may be permitted, under the sanc- 
tion of that high tribunal, whose decisions I 
am bound to obey, to put one, that has passed 
in rem judicatem. It is now the settled doc- 
trine of the supreme court, that if a foreign 



vessel has committed ^ny offence within the 
territorial jurisdiction of another nation, by 
which a forfeiture is incurred, she may be 
seized any where upon the high seas by the 
ships of the nation, against which she has 
offended. And it is manifest that, in most 
cases, it cannot be ascertained, whether a 
ship descried on the high seas be the offend- 
ing ship or not, without actual search and 
visitation. Yet it has never been supposed, 
that a general right of search greasy out of 
this admitted right of seizure. On the con- 
trary, it is the general understanding, that 
the seizor visits, in such cases, at his peril, 
and- is excused and justified, not by probable 
cause, but by the fact, that the seizure is 
followed by a just condemnation. 

It appears to me, also, that every nation has 
a right to seize the property of its own of- 
fending subjects on the high seas, whenever 
it has become subject to forfeiture; and it 
cannot, for a moment, be admitted, that the 
fact, that the property is disguised under a 
foreign flag, or foreign papers, interposes a 
just bar to the exercise of that right. What, 
then, is to be done? If it be said, that for- 
eigners are not to be molested on Ihe high 
seas, while engaged in their own innocent and 
lawful trade, it is nb less true, that foreigners 
engaged in the, fraudulent cover of the prop- 
erty of your own subjects, and, in concert 
with them, evading your own laws, are not 
to be protected in such illegal enterprises. In 
such a case you do not acquire a right of 
search which justifies your encroachment up- 
on the private concerns of a foreign ship; but 
nevertheless, having a right to seize for 
breach of your own laws, you may seize at 
your perU; and if the case turns out to be 
innocent, you are responsible for damages; if 
guilty, you are justified by the event Unless 
such a community of right be conceded to 
exist for purposes like those alluded to, the 
ocean would become a sanctuary for all sorts 
of offences; and evils, at least as alarming as 
those, with which we are threatened in this 
case, would aflaict the whole commercial 
world. It is not lightly to be supposed, that 
any nation would be inclined to abuse any 
right, which it holds in common only with all 
other nations; and if it should choose, in the 
wantonness of power, to abuse it to the seri- 
ous injury of other nations, the same remedy 
would exist, and none other, as for like op- 
pressions practised within the range of its 
ordinary authority. 

As to the other position, that if there ex- 
ists no right of visitation and search, thert 
<annot exist any right to use any evidence, 
which may be discovered by such search, I 
must be permitted to doubt, if that doctrine, 
in the full extent of its meaning, can be sup- 
ported. In the ordinary administration of 
municipal law the right of using evidence 
does not depend, nor, as far as I have any 
recollection, has ever been supposed to de- 
pend upon the lawfulness or unlawfulness of 
the mode, by which it is obtained. If it is 
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competent or pertinent evidence, and not In 
its own nature objectionable, as haying been 
created by constraint, or oppression, such as 
confessions extorted by tlireats or fraud, the 
evidence is admissible on charges for the 
highest crimes, even though it may have been 
■obtained by a trespass upon the person, or by 
any other forcible and illegal means. The 
law deliberates not on the mode, by which it 
has come to the possession of the party, but 
■on its value in establishing itself as satisfac- 
tory proof. In many instances, and especially 
on trials for crimes, evidence is often obtained 
from the possession of the offender by force 
or by contrivances, which one could not easily 
reconcile to a delicate sense of propriety, or 
support upon the foundations of mvmicipal 
law. Yet I am not aware, that such evidence 
has upon that aecoimt ever been dismissed 
for incompetency. 

If I am not much misled in my general 
recollection, cases of prize, which are em- 
phatically under the administration of the law 
of nations, are not exempt from the introduc- 
tion of evidence obtained by similar means. 
Force is there sometimes applied, and decep- 
tion also, to meet the contrivances of fraud, 
and draw papers from the possession of par- 
ties, which may disclose the real truth of the 
transactions. It is matter of extreme doubt 
with me, whether any court of prize would 
feel itself at liberty to reject such evidence, 
•even though it should be proved, that it was 
obtauied by a personal trespass, or even by an 
aggravated constraint. If, independently of 
-any supposed right of search, a seizure be 
made upon the high seas, in a time of peace, 
and the evidence, on which condemnation is 
sought, either for a breach of municipal or 
national law, is obtained exclusively from the 
papers found on board after the seizure; yet 
if suflicient for the purpose of condemnation, 
it completely justifies the seizvu:e. And it does 
not occur to my mind, what is the objection, 
that can legally be taken to the admission of 
such evidence. If these papers strip off the 
ostensible character of the property, and dis- 
cover its real ownership, and the case be 
such, that a nation is justified in pronoimcing 
condemnation, it seems not too much to as- 
sert, that a court of law is not bound to tax 
its ingenuity, to aid the offenders in escaping 
from justice. The question, whether the sei- 
zure be wrongful, depends upon the real facts, 
and not upon the colorable character of the 
transaction; and if the party may be law- 
fully dispossessed, when the evidence is ob- 
tained aliunde, it is not very easy to perceive, 
why it loses its force by being detected travel- 
ling with the very corpus delicti. If it be 
said, that you cannot avail yourself of dis- 
coveries unlawfully produced, nor take ad- 
vantage .of the consequences of your own 
wrong, it may with equal propriety be an- 
swered, that it is the very question in con- 
troversy, whether you are in the wrong, and 
that the evidence, if admitted, establishes the 
reverse. And, at all events, the maxim ap- 



plies with equal force to the other party, who, 
if guilty of a public offence, ought not to be 
permitted to take advantage of his own wrong 
as a ground for an escape from the conse- 
quent forfeiture. Whatever may be the 
merits or demerits of the particular parties 
before the court, it seems to me, that being 
once in the lawful custody of the thing and of 
the evidence, the court is bound to dispose of 
it as the law, by which it is to regulate its 
judgment, requires. Nor do I consider these 
principles at aU novel in the history or jH-ac- 
tice of jurisprudence. I need not go farther 
than to advert to some of the cases, which 
have been cited at the argument (The For- 
tuna, 1 Dod. 81; The Donna Maria una. Id. 91; 
The Diana, Id. 95; The Amedie, 1 Act. 240, 1 
Dod. 84, note), and which I shall presently 
have occasion to mention more particularly, to 
shew, that courts of justice do not restrain 
themselves in the exercise of their powers to 
the mere case of right made out by the libel- 
lants. In those cases, which I am contented, 
at present, to consider merely as cases of cap- 
ture, the coturts by their solemn judgment es- 
tablished, that the captors had no right of 
condemnation, jure belli; and the cases were, 
so far as one might venture to conjecture 
from the state of the facts presented in the 
reports, so bare of any probable cause of cap- 
ture, that the argument does not attempt to 
fix any suspicion upon them of a meditated 
violation of belligerent rights. It proceeds up- 
on the sole ground, that there was an illegal- 
ity in the voyage, which justified a rejection 
of the claims, independently of any rights of 
war. And the courts pronounced for the re- 
jection of the claims accordingly; though 
but for this special ground, which was deriv- 
ed altogether from the papers and persons 
on board, the cases would seem to have called 
for damages and costs against the captor^. 
It might have been as justly argued in those 
cases, as In this, that the capture was tortious, 
and that the captors could not by the 
right of search claim to obtain, or use, any 
evidence, except such as applied to the rights 
of war; and that evidence obtained by such 
a capture, applying to mere municipal forfei- 
ture, was taking advantage of a wrong. But 
it is sufficient for my purpose, that the learn- 
ed judges, who decided those causes, did not 
limit their doctrine to cases, where the cap- 
ture was justifiable or excusable; but, on the 
contrary, from their language it is no rasn- 
ness to conclude, that if the capture had been 
tortious, it would not, upon the principiea 
held by them, have varied their judgment. 

It may be, that I am in an error in entertain- 
ing these notions upon tbie objections now un- 
der consideration; but I should have great re- 
consideration; but I should have great re- 
luctance in abandoning them, imless taught 
another" doctrine by a tribunal, which I am 
bound implicitly to obey. 

Another objection has been made to the 
nature of the present proceeding, as of an 
anomalous character; and it is asked, wheth- 
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er it be a cause belonging to the instance or 
prize side of the court. I bave no inclina- 
tion to look minutely into these proceedings, 
to see if in all respects they are perfectly 
regular according to the course of the ad- 
miralty; but I scruple not to declare, that^ 
in my judgment this is a mere civil proceed- 
ing on the instance side of the court to en- 
force a supposed forfeiture; and that it has 
nothing whatsoever to do with the proceed- 
ings of prize. Unless, therefore, the court 
can sustain the suit in its former character, 
it will dismiss it from its consideration 
without any regret, that it cannot entertain 
it for farther inquiry. As to that supposed 
novelty in the proceeding, so far as the infor- 
mation proceeds for a municipal forfeiture 
under the American laws, it is in the ordi- 
naiy form; and so far as it seelis condem- 
nation upon the asserted infraction of the 
law of nations, the novelty lies not in the 
form of proceeding, but in the question, 
whether the facts constitute an infraction 
of the law of nations. In the cause of The 
Diana, 1 Dod. 95-100, Sir Wm. Scott, in com- 
menting on an analogous proceeding for the 
condemnation of a slave ship, did not deny 
the competency of a court of civil jurisdic- 
tion to adjudicate upon a question of this 
sorf^ upon proper allegations to direct its 
inquiries. If there be any right to be as- 
serted by the lil>ellants, I am not aware, that 
the mode, which is here adopted, is in sub- 
stance, however it may be in form, excep- 
tionable. 

Having adverted to these preliminary con- 
siderations, I may now be permitted to pro- 
ceed to the great points in controversy. 
And the first question naturally arising out 
of the asserted facts is, whether the African 
slave trade be prohibited by the law of na- 
tions; for, if it be so, it will not, I pre- 
sume,' be denied, that confiscation of the 
property ought to follow; for that Is the 
proper penalty denounced by that law for 
any violation of its precepts; and the same 
reasons, which enforce that penalty ordina- 
rily, apply with equal force to employment 
m this trade. The Fortuna, 1 Dod. 81; Ma- 
drazo v. WiUes, 3 Barn. & Aid. 353. 

I shall take up no time in the examination 
of the histoi*y of slavery, or of the question, 
how far it is consistent with the natural 
rights of mankind. That it may have a law- 
ful existence, at least by way of punish- 
ment for crimes, will not be doubted by any 
persons, who admit the general right of so- 
ciety to enforce the observance of its laws 
by adequate penalties. That it has existed 
in all ages of the world, and has been toler- 
ated by some, encouraged by others, and 
sanctioned by most, of the enlightened and 
civilized nations of the earth in former ages, 
admits of no reasonable question. That it 
has interwoven itself into the municipal in- 
stitutions of some countries, and forms the 
foundation of large masses of property in a 
portion of our own country, is known to all 
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of us. Sitting, therefore, in an American 
court of judicature, I am not permitted to 
deny, that under some circumstances it may 
have a lawful existence; and that the prac- 
tice may be justified by the condition, or 
wants, of society, or may form a part of 
the domestic policy of a nation. It would 
be unbecoming in me here to assert, that the 
state of slavery cannot have a legitimate 
existence, or that it stands condemned by 
the unequivocal testimony of the law of 
nations. But this concession carries us but 
a very short distance towards the dedsion 
of this cause. It is not, as the learned 
coxmsel for the government have justly stal^ 
ed, on account of the simple fact, that the- 
traffic necessarily involves the enslavement 
of human beings, that it stands reprehended 
by the -present sense of nations; but that it 
necessarily carries with it a breach of all 
the moral duties, of all the maxims of jus- 
tice, mercy and humanity, and of the admit- 
ted rights, which independent Christian na- 
tions now hold sacred in their intercourse 
with each other. What is the fact as to 
the ordinary, nay, necessary course, of this 
trade? It begins in corruption, and plun- 
der, and kidnapping. It creates and stimu- 
lates unholy wars for the pxirpose of mak- 
ing captives. It desolates whole villages 
and provinces for the purpose of seizing the 
young, the feeble, the defenceless, and the 
innocent It breaks down all the ties of 
parent, and children, and family, and coun- 
try. It shuts up all sympathy for human 
suffering and sorrows. It manacles the in- 
offensive females and the starving infants- 
It forces the brave to imtimely death in de- 
fence of their humble homes and firesides, 
or drives them to despair and self-immola- 
tion. It stirs up the worst passions of the 
human soul, darkening the spirit of revenge^ 
sharpening the greediness of avarice, , bru- 
talizing the selfish, envenoming the cruel, 
famishing the weak, and crushing to death 
the broken-hearted. This is but the begin- 
ning of the evils. Before the unhappy cap- 
tives arrive at the destined market, where 
the traffic ends, one quarter part at least in 
the ordinary course of events perish in cold 
blood under the inhuman, or thoughtless 
treatment of their oppressors. Strong as- 
these expressions may seem, and dark as is- 
the colouring of this statement, it is short 
of the real calamities inflicted by this traffic 
All the wars, that have desolated Africa for 
the last three centuries, have had their ori- 
gin in the slave trade. The blood of thou- 
sands of her miserable children has stained 
her shores, or quenched the dying embers 
of her desolated towns, to glut the appetite 
of slave dealers. The ocean has received in 
its deep and silent bosom thousands more,, 
who have perished from disease and want 
during their passage from theimative homes 
to the foreign colonies. I speak not from 
vague rumours, or idle tales, but from au- 
thentic documents, and the known historical 
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details of the traffic,— a traffic, that carries 
away at least 50,000 persons annually from 
their homes and their families, and breaks 
the hearts, and buries the hopes, and extin- 
guishes the happiness of more than double 
that number. See state papers of congress 
for 1821; report on the slave trade, Febru- 
ary 9, 1821, page 59. "There is," as one of 
the greatest of modem statesmen has de- 
clared, "something of horror in it, that sur- 
passes all the bounds of imagination." Mr. 
Pitt's speech on the slave trade, in 1792. It 
is of this traffic, thus carried on, and neces- 
sarily carried on, beginning in lawless wars, 
^nd rapine, and kidnapping, and ending in 
disease, and death, and slavery, — ^it is of this 
traffic in the aggregate of its accumulated 
■wrongs, that I would ask, if it be consist- 
ent with the law of nations? It is -not by 
breaking up the elements of the case into 
fragments, and detaching them one from an- 
other, that we are to be asked of each sepa- 
rately, if the law of nations prohibits it 
We are not to be told, that war is lawful, 
and slavery lawful, and plunder lawful, and 
the taking away of life is lawful, and the 
selling of human beings is lawful. Assum- 
ing that they are so under circumstances, it 
establishes nothing. It does not advance 
one jot to the support of the proposition, that 
a traffic, that involves them all, that is un- 
necessary, unjust, and inhuman, is counte- 
nanced by the eternal law of nature, on 
which rests the law of nations. 

Now the law of nations may be deduced, 
first, from the general principles of right and 
justice, applied to the concerns of individ- 
uals, and thence to the relations and duties 
of nations; or, secondly, in things indifiCer- 
ent or questionable, from the customary ob- 
servances and recognitions of civilized na- 
tions; or, lastly, ftom the conventional or 
positive Law, that regulates the intercourse 
between states. What, therefore, the law 
of nations is, does not rest upon mere theory, 
but may be considered as modified by prac- 
tice, or ascertained by the treaties of na- 
tions at different periods. It does not fol- 
low, therefore, that because a principle can- 
not be found settled by the consent or prac- 
tice of nations at one time, it is to be con- 
cluded, that at no subsequent period the 
principle can be considered as incorporated 
into the public code of nations. Nor is it to 
be admitted, that no principle belongs to the 
law of nations, which is not universally 
recognised, as such, by -all civilized com- 
munities, or even by those constituting, what 
may be called, the Christian states of Eu- 
rope, Some doctrines, which we, as well as 
Great Britain, admit to belong to the law 
of nations, are of but recent origin and ap- 
plication, and have not, as yet, received any 
public or general sanction in other nations; 
and yet they are founded in such a just view 
of the duties and rights of nations, belliger- 
ent and neutral, that we have not hesi- 
tated to enforce them by the penalty of con- 



fiscation. There are other doctrines, again, 
which have met the decided hostility of 
some of the European states, enlightened as 
wen as powerful, such as the right of search, 
and the rule, that free ships do not make 
. free goods, which, nevertheless, both Great 
Britain and the United States maintain, and 
in my judgment with unanswerable argu- 
ments, as settled rules in the law of prize, 
and scruple not to apply them to the ships 
of all other nations. And yet, if the general 
custom of nations in modem times, or even 
in. the present age, recognized an opposite 
doctrine, it could not, perhaps, be affirmed, 
that that practice did not constitute a part, 
or, at least, a modification, of the law of na- 
tions. But I think it may be unequivocally 
affirmed, that every doctrine, that may be 
fairly deduced by correct reasoning from 
the rights and duties of nations, and the na- 
ture of moral obligation, may theoretically 
be said to exist in the law of nations; and 
imless it be relaxed or waived by the con- 
sent of nations, which may be evidenced by 
their general practice and customs, it may 
be enforced by a court of justice, whenever 
it arises in judgment. And I maygo farther 
and say, that no practice whatsoever can 
obliterate the fundamental distinction be- 
tween right and wrong, and that every na- 
tion is at liberty to apply to another the 
coiTect principle, whenever both nations by 
their public acts recede from such practice, 
and admits the injustice or cruelty of it. 

Now in respect to the African slave trade, 
such as it has been described to be, and in 
fact is, in its origin, progress, and consum- 
mation, it cannot admit of serious question, 
that it is founded in a violation of some of 
the first principles, which ought to govern 
nations. It is repugnant to the great prin- 
ciples of Christian duty, the dictates of nat- 
ural religion, the obligations of good faith 
and morality, and the eternal maxims of so- 
cial justice. When any trade can be truly 
said to have these ingredients, it is impos- 
sible, that it can be consistent with any 
system of law, that purports to rest on the 
authority of reason or revelation. And It is 
sufficient to stamp any trade as interdicted 
by public law, when it can be justly affirm- 
ed, that it is repugnant to the general prin- 
ciples of justice and humanity. Now there 
is scarcely a single maritime nation of Eu- 
rope, that has not in the most significant 
terms, in the most deliberate and solemn 
conferences, acts, or treaties, acknowledged 
the injustice and inhumanity of this trade; 
and pledged itself to promote its abolition. 
I need scarcely advert to the conferences at 
Vienna, at Aix-la-Chapelle, and at London, 
on this ^ interesting subject, as they have 
been cited at the argument of this cause, 
and authenticated by our own government, 
to show what may be emphatically called 
the sense of Europe upon this point. France, 
in particular, at the conferences at Vienna, 
in 1815, engaged to use "all the means at 
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lier disposal, and to act in the employment 
of these means wltli all the zeal aJid per- 
severance due to so great and nobie a cause" 
(the alx>lition of the slave trade). And ac- 
cordingly, in the treaty of peace between 
her and Great Britain, France, es^ressing 
her concurrence -without reserve in the sen- 
timents of his Britannic majesty -with re- 
spect to this traffic, admits it to be "re- 
pugnant to the principles of natural justice, 
and of the enlightened age, in which we 
live;" and, at a short period afterwards, the 
government of France informed the British 
government, that it had "issued directions 
in order, that on the part of France the traf- 
fic in slaves may cease .from the present 
time everywhere and forever." The conduct 
and opinions .of Great Britain, honorably 
and zealously, and I may add, honestly, as 
she has been engaged in promoting the uni- 
versal abolition of the trade, are too notori- 
ous, to require a pointed enumeration. She 
has through her parliament expressed her 
abhorrence of the trade in the most marked 
terms, as repugnant to justice and humani- 
ty; she has punished it as a felony, when 
carried on by her subjects; and she has 
recognized through her judicial tribimals the 
doctrine, that it is repugnant to the law of 
nations. Our own countxy, too, has firmly 
and earnestly pressed forward in the same 
career. The trade has been reprobated and 
punished, as far as our authority extended, 
from a very early period of the government; 
and by a very rfecent statute, to mark at 
once its infamy and repugnance to the law 
of nations, it has befen raised in the cata- 
logue of public crimes to the bad eminence 
of piracy. I think, therefore, that I am jus- 
tified in sayuig, that at the present moment 
the traffic is vindicated by no nation, and 
is adniitted by almost all commercial nations 
as incurably unjust and inhuman. It ap- 
pears to me, therefore, that in an American 
court of judicature, I am bound to consider 
the trade an offence against the universal 
law of society and in all cases, where it is 
not protected by a foreign government, to 
deal with it as an offence carrying with it 
the penalty of confiscation. And I cannot 
but tliink, notwithstanding the assertion at 
the bar to the contrary, -that this doctrine 
is neither novel nor alarming. That it 
stands on principles of sound sense and gen- 
eral policy, and, above all, of moral justice. 
And I confess, that I should be somewhat 
startled, if any nation, sincerely anxious for 
the abolition, and earnest In its duty, should 
interpose its influence to arrest its universal 
adoption. 

There is an objection urged against .the 
doctrine, which is here asserted, that ought 
not to be passed over in silence; and that 
is, if the African slave trade is repugnant 
to the law of nations, no nation can right- 
fully permit its subjects to carry it on, or ex- 
empt them from obedience to that law; for it 
is said, that no nation can privilege itself 



to commit a crime against the law of na- 
tions by a mere municipal regulation of its 
own. In a sense the proposition is true, but 
not universally so. No nation has a right 
to infringe the law of nations, so as thereby 
to produce an injury to any other nation. 
But if it does, this is understood to be an in- 
jury, not against all nations, which all are 
bound or permitted to redress'; but which 
concerns alone the nation injured. The in- 
dependence of nations guarantees to each 
the right of guarding its own honor, and the 
morals and interests of its own subjects. 
No one has a right to sit in judgment gener- 
ally upon the actions of another; at least 
to the extent of compelling its adherence to 
all the principles of justice and humanity 
in its domestic concerns. If a nation were 
to violate as to its own subjects in its do- 
mestic regulation the clearest principles of 
public law, I do not know, that that law has 
ever held them amena,ble to the tribunals 
of other nations for such conduct It would 
be inconsistent with the equality and sover- 
eignty of nations, which admit no common 
superior. No nation has ever yet pretended 
to be the eustos.morum of the whole world; 
and though abstractedly a particular regula- 
tion may violate the law of nations, it may 
sometimes, in the case of nations, be a 
wrong without a remedy. Then how stands 
judicial authority on the subject? It ap- 
pears to me, speaking with all possible defer- 
ence for those, who may entertain a differ- 
ent opinion, that the case of The Amedie (1 
Act 240, 1 Dod. Si, note) is directly in point; 
and, unless the principles there stated can 
be shaken, they must govern the case now 
in judgment. Sir "Wm. Grant, in delivering 
the judgment of the court of appeals in The 
Amedie, after adverting to the former state 
of the British law on the subject of the 
African slave trade, uses the following Ian- 
guage, which I quote the more readily, as 
I know not, how in so concise and luminous 
a manner to convey the sentiments, which 
on this subject I deliberately entertain. 
"But," says that eminent judge, "by the al- 
teration, which has since taken place in, our 
law, the question now stands upon very dif- 
ferent grounds. We do now, and did at the 
time of this capture, take an interest in 
preventing that traffic, ia which this ship 
was engaged. The slave trade has since 
been totally abolished in this country, and 
our legislature has declared, that the African 
slave trade is contrary to the principles of 
justice and humanity. Whatever opinion, as 
private individuals, we before might have 
entertained upon the nature of this trade, no 
court of justice could with propriety have 
assumed such a position, as the basis of any 
of its decisions, whilst it was permitted by 
our own laws. But we do now lay down as 
a principle, that this is a trade, whicli can- 
not, abstractedly speaking, be said to have 
a legitimate existence. I say, abstractedly 
speaking, because we cannot legislate for 
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other countries; nor has this country, a right 
to control any foreign legislature, that may 
think proper to dissent from this doctrine, 
and give permission to its subjects to pros- 
ecute this trade. We cannot certainly com- 
pel the subjects of other nations to observe 
any other, than the first and generally re- 
ceived principles of universal law. But thus 
far we are now entitled to act according to 
our law, and to hold that^ prima facie, the 
trade is altogether illegal, and thus to throw 
on a claimant the burthen of proof, in order 
to shew, that by the particular law of his 
own country he is entitled to carry on this 
traffic. As the case now stands, we think, 
that no claimant can be heard in an applica- 
tion to a court of prize for the restoration 
of the human beings he carried unjustly to 
another country forthe purpose of disposing of 
them as slaves. The consequence of making 
such a proof it is not now necessary to deter- 
mine; but where it cannot be made, the 
party must be considered to have failed in 
establishing his asserted right. We are of 
opinion, upon the whole, that persons enga- 
ged in such a trade cannot, upon principles 
of tmiversal law, have a right to be heard 
upon a claim of this nature in any court" 

Such is the doctrine sanctioned by the high- 
est prize court known to British jurispru- 
dence. I consider it, as the high court of ad- 
miralty has considered it, as establishing the 
principle, that any trade contrary to the gen- 
eral law of nations, although not tending to, 
or accompanied with, any infraction of the 
belligerent rights of that country, whose 
tribunals are caUed to consider it, may sub- 
ject the vessel employed in that trade to 
confiscation; and it matters not in what 
stage of the employment, whether in the in- 
ception or the prosecution, or the' consum- 
mation of it, the vessel is arrested. The 
Fortima, 1 Dod. 81, 85, 86. It has been said, 
that this doctrine first arose in a case of 
capture, jure belli, and was applied by a 
court of prize. Be it so; but the doctrine is 
not limited in its terms or purport to eases 
of this sort The capture, as a belligerent 
capture, was tortious and without any rea- 
sonable cause; and the court admitted, that 
there had been no violation of belligerent 
rights. But it applied the doctrine upon 
principles of imiversal law, and asserted, 
that it might be applied to a claim of such 
a nature in any court The Fortuna, Id., and 
The Donna Marianna, Id. 91, in which the 
doctrine was followed, were also cases of 
capture; but although it is pretty clear, that 
there were some lurking doubts as to the 
propriety of the doctrine in the mind of the 
court, there was not the sligutest attempt to 
place it upon any ground, that limited it to 
the prize jurisdiction. In the case of The 
Diana, Id. 95, which, at the interval of 
nearly a year afterwards, called again for 
the application of the general doctrine, no 
such distinction was even alluded to, al- 
though that was clearly, in the judgment 



of the court itself, a case on the instance 
side of the court, where condemnation was 
directly sought on an information for a for- 
feiture for an asserted employment in the 
slave trade. It turned out upon the inves- 
tigation of the facts, that the vessel was 
Swedish; and, as such, upon the supposi- 
tion, that Sweden permitted the traffic to 
her subjects, restitution was decreed. But 
the court unequivocally admitted the pro- 
priety of applying the doctrine to the case, 
if the Swedish law were proved to be de- 
ficient I think, then, I stand firm upon the 
position, that up to the period of these ad- 
judications, no distinction, like that now con- 
tended for, was in the contemplation of the 
court; and certainly no such distinction can 
in reason be applied to the doctrine in The 
Amedie. Whatever, indeed, may be the ex- 
tent of the belligerent right of search and 
visitation, it does not authorize a subsequent 
capture, unless for just cause of suspicion; 
and if the search be in this respect unpro- 
ductive, it cannot be, that the capture is less 
tortious on account of the exercise of this 
right than it would be, if no such right ex- 
isted. The capture is just as wrongful, as a 
seizure in time of peace would be, and no 
more. It violates the right of the foreign 
ship just as much, and no more, than such 
a seizure; and if, notwithstanding such 
a tortious capture, the party may avail him- 
self of a ground of condemnation for the 
breach of universal law, independent of bel- 
ligerent rights, he may, for the same reason, 
avail himself of it in case of such a tortious 
seizure. In truth, however, the law looks 
not to niceties of this sort If for any cause, 
precedent or subsequent, known at the be- 
ginning or known at the end, the property is 
condemned, the party is justified and re- 
troactively for all purposes the capture, or 
seizure, or forcible possession, call it what 
you may, is deemed rightful and bona fide. 

The case of Le Louis, 2 Dod. 210, which fol- 
lowed after a period of almost four years, has 
been pressed upon the attention of the court, 
and certainly is entitled to the most respect- 
ful and cautious examination. I will not 
yield to any person in reverence for the pro- 
found learning and talents of the accom- 
plished judge, by -whom that decision was 
pronounced. His judgments have been justly 
the admiration of Europe and America; and 
will be read for instruction, for beauty of 
illustration, for feUcity of style, and for un- 
ambitious, but lofty principles, long after 
their illustrious author is gathered to the 
fathers, who have enlightened and improved 
mankind; as long indeed, in my humble be- 
lief,' as the common language of his and 
ouu country shall indicate to mankind our 
common lineage. Still, however, it is my 
duty, painful and responsible as it may be, 
and with whatever hesitation and humility, 
when I am led to differ from other minds, 
with which I have not the least title to be 
brought in comparison; I say. it is my duty 
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to follow the dictates of my own judgment in 
all eases, where my judicial conscience is not 
already bound by the decisions of the high- 
est appellate court of the government, under 
which I sit. The ease of Le Louis may be dis- 
tinguished from that before the court in sev- 
eral circumstances. The seizure was made 
at a time, when no public ordinance of France 
prohibited the slave trade, and before the re- 
cent discussions at Aix-la-Chapelle. Upon 
the very face of the information the vessel 
was admitted to be French, and seized as 
such, and condemnation was sought upon two 
grounds— First, the resistance of the right of 
search of a British cruiser in a time of peace; 
and secondly, because the trade was con- 
trary to the laws of France and the law of 
nations. The whole ground, therefore, ex- 
cepting that of forfeiture under, the law of 
nations, was removed from the cause, for no 
such right of search in point of law existed, 
and no such law of France in point of fact 
existed. , And it is perfectly clear upon the 
doctrine of the other cases already cited, that 
it was necessary, that a prohibitory, law of 
France should concur with the public law of 
nations, before a foreign tribunal could ap- 
ply the penalty of confiscation. The cause 
was therefore on its merits correctly decided 
in perfect Jiarmony with the former eases. 
But the learned judge, in a most elaborate 
and masterly manner, discusses the general 
question, and comes to the conclusion, that 
the African slave trade is not a crime against 
the law -of nations; and that fhe seizure of a 
foreign ship, engaged in that trade, although 
it is prohibited by the nation, to which she be- 
longs, cannot be rightfully made by a British 
cruiser, and that a suit for condemnation of 
such a ship cannot be rightfully maintained 
in a British court 

The first observation that I am called upon 
to make respecting this case is, that I do not 
find, that the court any where attempts to 
distinguish between this and the preceding 
cases, by limiting the doctrine of rejecting 
claims for illegality of traflSe to cases of cap- 
ture dui-ing war, or suits in the prize juris- 
diction. Nor does it occur to me, meaning to 
speak with the greatest diffidence of my own 
judgment, that a distinction of that nature 
would be quite consistent with what fell from 
the court in the case of The Diana, 1 Dod. 95. 
In the next place, I find myself utterly at a 
loss to comprehend, how the fundamental 
doctrine of the case of The Amedie, and the 
other cases already cited, that the slave trade, 
abstractedly spealdng, cannot have a legal 
existence, and that it is repugnant to the prin- 
ciples of universal law, and the law of na- 
tions, can consist with the unequivocal denial 
of the same doctrine in the case of Le Louis. 
I find myself driven, therefore, to the conclu- 
sion, that the last case is meant silently to 
abandon and repudiate the whole doctrine, on 
which the former cases rest. In this conflict 
of authority and learning, of matured and 
deeply weighed decisions, it is no rashness 
26FED.CAS.— 54 



to follow those, which on the whole seem 
built on the most solid grounds of justice, 
public policy, and pxinciple. In the struggle, 
which my own mind has undergone upon this 
occasion, I cannot escape from the conclusion, 
that the reasoning of Sir iVilliam Grant has 
not been overturned, even if it should be 
thought in any measure shaken; ^nd that if 
I were to adjudge otherwise, it would be fol- 
lowing another authority against the dictates 
of my deliberate judgment. And I think I 
may call in aid tlie opinion of a court of com- 
mon law, though perhaps not, in general, the 
best qualified court to entertain the discussion 
of questions of national law, to show, that 
the doctrine of the former cases meets the 
entire approbation of such tribunals. I allude 
to the case of iladrazo v. Willes, 3 Bam. & 
Aid. 353, and particularly the opinion of Mr. 
Justice Best, where, though single expres- 
sions may appear to militate with my own 
views on this subject, the fair result of the 
opinions stands in perfect consistency" with 
the doctrine of The Amedie. 

But supposing, that the opinions already ex- 
pressed by the court are as erroneous, as the 
counsel for the claimant contends them to be, 
and that the law of nations is to De exclu- 
sively derived from the practice of nations, 
and the practice is in favor of the African 
slave trade; still there remains another ob- 
stacle to the recovery of the property by the 
claimants, which must be displaced before 
his title is unimpeachable. And that is, that 
the African slave trade stands prohibited by 
the positive municipal regulations of France. 
This has not been denied at the argument, 
at least to the extent of reaching a case, where 
the trade is attempted to be carried on to a 
French colony, which is exactly the case be- 
fore the court, if any slave voyage was in- 
tended by the owners. The French ordinance 
of the 8th of January, 1817, comes up to this 
point, and purports to be made in execution 
of the obligations by treaty to abolish the 
slave trade, however inadequate it may be 
justly deemed for this purpose. But I think, 
independently of this document, (which is ad- 
mitted to exist) by the general principles al- 
ready asserted, the onus probandi rests on 
the claimants to establish "the legitimate ex- 
istence of the trade in France; and more 
especially since her recent declarations in the 
face of all Europe, that she had caused it to 
be everywhere abolished. They have not 
pretended to offer any proof on this point; 
and the argument of their counsel proceeds 
upon the supposition of an actual prohibition. 
It is said, that the cognizance of penaltiess 
and forfeitures for breaches of municipal 
regulations exclusively belongs to the tribu- 
nals of the nation, by whom they are enact- 
ed. And this, in a general sense, with ref- 
erence to the right to originate proceedings 
for the sole purpose of enforcing such penal- 
ties and forfeitures, may be true. But that 
any court may take notice of the laws of a 
foreign country, whether civil or penal> 
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which come incidentally before it in the ex- 
ercise of its general jurisdiction over per- 
sons or property, can admit of as little dis- 
pute. We know, that the lex loci is often 
applied in courts of justice to enforce rights 
and redress wrongs; and that contracts and 
titles, which cannot have a legal existence 
in the country, where they have their origin, 
are held void every where. In respect to 
mere municipal regulations, the general rule 
certainly is, that courts do not take notice 
of them with a view to their direct enforce- 
ment. It is often said, that no country takes 
notice of the revenue laws of a foreign coun- 
try, or holds itself bound to repudiate com- 
mercial transactions, which violate them. 
But this is a rule adopted from a motive of 
policy or comity; and is not an essential in- 
gredient in any system of the law of na- 
tions. K any nation were disposed to dis- 
countenance any smuggling in violation of 
the laws of a foreign country, and in cases 
coming regularly before its own couits were 
to refuse to recognize any rights of property 
foimded on such violation, I am not able to 
perceive, what just ground of complaint the 
offended nation could have against such con- 
duct. It seems to me, that it might with 
more justice complain of the refusal to en- 
force such laws, and to discountenance such 
violations. But where a title to property 
originates in what a nation deems in its 
own subjects a public crime, more especially 
if it be an aggravated crime founded on 
fraud and rapine; and it finds, that another 
nation deems it a crime of a like nature, and 
prohibits it as such, and confiscates the 
property of its subjects engaged in the com- 
mission of it, I do not perceive, why such 
property, so polluted by crimes, should, if 
it falls into the custody of a court of the 
former nation, be so sacred from judicial 
touch, that it must be restored to the wrong- 
doer. And I would ask, where is the au- 
thority, that recLuires such a court to act 
in this ma.nnef, when the pubUc policy of its 
own, as well as of the foreign, government 
is avowedly engaged in endeavoring to sup- 
press that crime? If In a case before this 
court, acting in rem, a title to property, 
founded on theft or other municipal crime, 
or on a fraud committed in a foreign cotm- 
try, were set up, untU my judicial conscience 
is better instructed,- 1 should have extreme 
difficulty in recognising such a title, if the 
property was once legally in the custody of 
the court. 

In the case now before me, on the face of 
the libel, the court certainly has jurisdiction; 
for if the allegation, as to the property be- 
ing engaged in the slave trade against our 
laws, be weE founded, it justifies condemna- 
tion. But jurisdiction does not depend upon 
the event of the suit, but upon the right to 
entertain the suit, and proceed by inquiry 
to settle its merits. In this respect the case 
before me stands differently from that of Le 
Louis. It is, therefore, in the investigation 



of the merits of this case, that I am met by 
the title of French subjects to the property; 
and that title, if the vessel be engaged in 
the slave trade, is a title connected with a 
crime against France, and which, by French 
law, becomes forfeited. In this posture of 
the cause, it does not occur to me, that any 
principle of gen'eral justice, or of national 
comity, or of universal law, requires this 
court to surrender up the property to the 
claimants, however well it might be dis- 
posed to surrender it to the sovereign of 
France. If, therefore, this ground alone 
were before the cotirt, as at present advised, 
I should incline to reject the daim for the 
breach of this municipal law of France, 
which our country recognises as a breach, 
not of mere positive law, but of the immu- 
table principles of justice. 

If I am asked, what would be the predica- 
ment of this cause under the views, which 
have been suggested, I answer, that if the 
vessel be not American, engaged in a traffic 
contravening our laws, Lieut. Stockton and 
his associates can have no title to seek con- 
demnation for any interest of their own, for 
a share in the forfeiture accrues to them 
only, when the case is reached by our laws; 
and the libel, so far as it is founded on 
these allegations, must be dismissed. Then 
as to the claimants, their claim being re- 
jected, there would be no person judicially 
Ijefore the court to daim restitution. The 
property, then, must either be condemned to 
the United Sta1;es generally, as undaimed 
property, or forfeited property, upon prin- 
ciples analogous to those adopted in The 
Etrusco, 4 O. Bob. Adm. 262, note 1, or it 
must remain- in the custody of the court, to 
be delivered up to the sovereign of France, 
if he should choose to interpose a daim, or 
assert a right to proceed against it in his 
own courts for the supposed forfeiture. It 
appears to me, that the latter is the true 
course. It enables the foreign sovereign to 
exerdse complete jurisdiction over the case, 
if he Shan prefer to have it remitted to his 
own courts for adjudication. It enforces the 
policy, common to both nations, of repress- 
ing an odious traffic, which is denounced by 
both. It makes our own cotmtry, not a prin- 
dpal, but an auxiliary, la enforcing the in- 
terdict of France, and subserves the great 
interests of universal justice. I am not 
aware of any obstade in the constitution of 
a court of admiralty, proceeding in rem, to 
the adoption of such a practice; and I am 
greatly mistaken, .if it does not carry in its 
bosom the seeds of peace and conciliation, 
instead of animosity and recrimination. 

Thus far I have proceeded in the cause 
without reference to any other daims, but 
those asserted in the original libel and an- 
swer. But at a late period in this cause, 
by direction of the president, a suggestion 
has been filed by the district attorney, ex- 
pressing a willingness to yield up the vessel 
to the French government, or its consular 
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agent, for the purpose of remitting the cause 
for ultimate adjudication to the domestic fo- 
rum of the sovereign of the owners. To a 
suggestion of this nature this court is bound 
to listen with the most respectful attention. 
It is understood to be, not a direction to the 
court, for that is beyond the reach of execu- 
tive authority, but an intimation of the wish- 
es of the government, so far as its own rights 
are concerned, to spare the court any farther 
investigation. If it had seemed fit to all the 
parties, whose interests are before the court, 
to agree to the course held out hy this sug- 
gestion, it would have reeved my mind 
from a weight of responsibility, which has 
most heavily pressed upon it But the 
French claimants resist this course, and re- 
quire, that the property should be delivered 
over to their personal possession, and not to 
the possession of their sovereign. Under 
such circumstances this court must follow 
the duty prescribed to it by law, independ- 
ently of any wishes of our own government 
or of France. I have been compelled, there- 
fore, reluctantly to travel over the whole 
merits of the cause, and to decide it with 
reference to the French owners upon the 
great principles, on which it has been ar- 
gued. 

After listening to the very able, eloquent, 
and learned arguments delivered at the bar 
on this occasion— after weighing the author- 
ities, which bear on the case, with mature 
deliberation,— after reflecting anxiously and 
carefully upon the general principles, which 
may be drawn from the law of nations to il- 
lustrate or confirm them, I have come to 
the conclusion, that the slave trade is a 
trade prohibited by universal law, and by 
the law of France, and that, therefore, the 
claim of the asserted French owners must be 
rejected. That daim being rejected, I feel my- 
self at perfect liberty, with the express con- 
sent of our own government, to decree, that 
the proi)erty be delivered over to the consu- 
lar agent of the king of France, to be dealt 
with according to his own sense of duty and ' 
right No one can be more sensible than 
myself of the real magnitude and intricacy 
of the questions involved in this cause. It 
becomes me, therefore, to speak with great 
distrust and diffidence of my own judgment 
respecting its merits. But I think, I have a 
right to say, that the American courts of ju- 
dicature are not hungry after jurisdiction iii 
foreign causes, or desirous to plunge into the 
endless perplexities of foreign jurisprudence. 
If I could have had my choice of causes, 
this class is not that which would have 
been selected from peculiar favour. But it 
Is to be remembered, that while the court is 
not rashly to engage in asserting jurisdic- 
tion over foreign causes from the odium, 
which is justly attached to a traffic conceiv- 
ed in atrocious and unfeeling cruelty, and 
stained and sealed with blood; it has also 
a public duty to perform, from which it dare 
not shrink, to pronoimce its own judgment 



of the law, .and to leave it to more wise and 
learned minds to correct any errors, into 
which it may inadvertently have fallen. 



Case "No. 15,552. 

UNITED STATES v. LAKBMAN. 

[2 Mason, 229.] i 

Circuit Court D. Massachusetts. May Term, 
1820. 

Indictment— Vauianoe— Fishing Bountt— Paisb 
Declahation, 
lu an indictment on the seventh and ninth sec- 
tions of .the act granting a bounty to vessels 
employed' in *he cod fisheries, (Act July 29, 1813, 
c, S5 [3 Stat. 49]), for making a false declara- 
tion, the indictment having stated the purport of 
the written paper to be that the vessel was of 
the burthen of 14 tons and 4o-95ths of a ton, 
whereas the paper produced stated it to he 14 
tons and 50-95tiis of a ton, the variance was 
Iield fatal. 

Indictment [against Humphrey Lakeman] 
for making a false declaration as to the em- 
ployment of a vessel in the cod fisheries, con- 
trary to the act of congress of July 29, lSi3, 
e. 34, §§ 7, 9. The indictment in describing 
the agreement and certificate required to be 
sworn to, by the seventh section of the act, 
and in respect to which, the false declaration 
was averred to be made, stated that the de- 
fendant produced to the collector, "a certain 
paper, purporting to be a written accormt of 
the length, breadth and depth of the said 
boat or vessel, in substance and effect as fol- 
lows, that is to say, that the boat Fame, of 
Ipswich, was of the burthen of fourteen tons 
and 45-95ths of a ton, that she was employed 
in the bank and other cod fisheries, &c. &c." 
At the trial, upon the plea of not guilty, the 
paper produced as that described in the in- 
dictment, stated the boat to be of the burthen 
of fourteen tons and ,50-95ths of a ton. 

Webster & Saltonstall, for defendant 
G. Blake, U. S. Dist Atty. 

THE COURT held the variance, viz. 45- 
95ths instead of 50-95ths of a ton, to be fatal; 
and a verdict was given for the defendant 



Case IsTo. 15,553. 

UNITED STATES v. LAMBEUl 

■ D. Cranch, 0. O. 312.] a 

Circuit Court District of Columbia. June 
Term, 1806. 

ParoiI Evidence — Lost Warbant. 

Parol evidence may be given of the contents of 
a lost warrant 
[Cited in U. S. v. Long, Case No. 15,625.] 

Indictment [against William Lambell] for 
opposing Clement Venable, in the execution 
of his duty as a constable. 

1 [Reported by William P. Mason, Esq.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. F. S. Key, objected to parol testimony f 
of the warrant "being given, befcause it is 
matter of record. Pealse, Ev. 19. 

THE COURT permitted tlie contents of the 
warrant to be proved by parol, after tbe 
magistrate had sworn that he had searched 
every part of his house where it was probable 
to find it and could not; and that he believed 
it was lost or destroyed; that he had not seen 
it since the officer returned it to him. 

Verdict, guilty; fined thirty dollars. 



Case ITo. 15,554. 

UNITED STATES v. LAM]gEllT. 

[2 Cfaneh, 0. C. 137.] i 

Circuit Court, District of Columbia. April 
Term, 1817. 

Bigamy — Evidence — Bond to Obtais License — 
Officiating Clekqtman — Besefit of Cler- 
gy— Pekemptory Challenge. 

1. UiJon a trial for bigamy in Alexandria, D. 
C, tlie bond given by the defendant to the clerk 
of the court at Richmond to obtain a marriage 
lU'piise, cannot be given in evidence on the part 
of the United States. 

2. The fact that the pei-son who performed the 
ceremony of marriage was a clergyman author- 
ized to celebrate the rites of matrimony according 
to the laws of Virginia, may be proved by narol, 
as any other matter of fact in pais; and the 
record of the testimonial required by the act of 
Virginia, of December 22, 1792, c. 104, § 3, need 
not be produced; nor a copy thereof. 

t 3. A person convicted of bigamy in Alexandria 
• is entitled to the benefit of clergy, and may be 

l)urnt in the hand, and required to recognize for 

his good behavior. 

4. Upon a trial for bigamy in Alexandria, the 
prisoner is entitled to a peremptory challenge. 

This was an indictment for bigamy. The 
prisoner [Joshua alias Joseph Lambert] was 
allowed a peremptory challenge. 

E. J. Lee, for the United States, offered a 
certified copy of the bond given by Lambert 
to the clerk of the court of hustings in Rich- 
mond to obtain a marriage license. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) rejected it 

air, Lee offered the clergyman, the Rev. 
Mr. Courtney, as a witness to prove the first 
marriage, and parol evidence that he had been 
in the practice of celebrating the rites of mat- 
rimony nearly fifty years. 

Mr. Mason and Mr. N. Herbert, for the 
defendant, objected that his testimonial to 
celebrate the rites of matrimony required by 
the act of Virginia, of December 22, 1792, c. 
104, § 3, ought to be produced, as the best 
evidence of his authority; or a copy of it 
from the record. 

But THE COURT decided that the fact of 
bis being a clergyman authorized to celebrate 
the rites of matrimony might be proved by 
parol as any other matter in pais. Thus the 
authority of a justice of the peace may be 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



proved by reputation, and by the fact of his 
publicly acting as such, &c. 

Verdict, guilty— recommended to mercy by 
the jury. 

THE COURT decided that he was entitled 
to the benefit of clergy, and sentenced him to 
be burnt in the hand, and to recognize in 
500 dollars for his good behavior for one 
year, and to stand committed till the costs 
shoifid be paid. 



Case "No. 15,555, 

UNITED STATES v. LANCASTER. 
[7 Biss. 440; i 9 Chi. Leg. News, 307.] 
Circuit Court, N. D. Illinois. May, 1877. 

Insanity — Burden op Proof— Practice. 

1. Upon an inquisition of insanity upon a mo- 
tion for a new trial after verdict of guilty of 
perjury, the question is the same as if raised 
when the prisoner was called to plead. 

[Cited in U. S. v. De Quilfeldt, 5 Fed. 279.] 

2. Upon such an inquisition the question to be 
decided is, whether the defendant was incapable 
of comprehending the dangerous position in 
which he was pla<;ed, and of taking intelligent 
measures to meet it. 

3. The burden of proof of insanity is upon the 
defendant, yet he shoidd have the benefit of any 
reasonable doubt. 

4. In an inquisition of insanity the counsel 
for the prisoner should open and close the case 
to the jury. 

Mark Bangs, U. S. Atfy. 
Leonard Swett, for defendant 

BLODGETT, District Judge (charging 
jury). On the 14th of February last, Alvin 
N, Lancaster was put upon his trial in this 
court, on an indictment for the crime of 
perjury. The trial resulted in a verdict of 
guilty, and a motion was made for a new 
trial. One of the grounds of this motion 
was based upon the suggestion that at the 
time of his trial the defendant was of \m- 
sound mind, and therefore unable to prop- 
'erly plead to the charge or conduct his de- 
fense. This suggestion was sustained by 
such affi<3avits and other proofs as, in my 
estimation, made it necessary to the ends of 
justice that the fact should be investigated 
by a juay. And you have been impaneled ta 
inquire into and pass upon the question. 

There is no controverted question of law 
ii. the case, and the inquiry involves only a 
question of fact, of which you are the prop- 
er and sole judges. The question is, was 
the prisoner, at the time of his trial, so far 
of unsound mind as to be incapable of com- 
prehending the nature of the charge against 
him, and of properly presenting his defense? 
The testimony is material to be considered 
only so far as it tends to throw light on 
this question, and naturally divides itself 
into two classes: 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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1, The testimony of witnesses who Lave 
known the prisoner for a longer or shorter 
time, and have detailed facts in regard to 
his history, his business enterprises, and his 
domestic and financial troubles. 

2. The testimony of professional men who 
have given special attention to the investi- 
gation of mental and nervous diseases, and 
who, by reason of their skill and attain- 
ments are deemed in law qualified to give an 
opinion as experts, or persons of skiU upon 
the question before you. 

You have heard from the various, wit- 
nesses who have known the defendant, some 
of them for many years, many facts in re- 
gard to his previous life; his business, his 
temperament, and various vicissitudes and 
incidents in his career; his successes and 
failures, and the alleged changes which, it 
is claimed, have taken place in him, and 
from which you are asked to infer that he 
has become insane. 

- There are no special contradictions or dis- 
crepancies in this testimony. The witnesses 
who have been called on both sides agree in 
many of the substantial matters of fact. It' 
may be considered as conceded that defend- 
ant now is about 50 years of age; that for 
many years previous to 1873 he had been 
an extensive and successful operator in real 
estate, and had accumulated a large amoimt 
of properly, his property being estimated as 
woi*th, in 1873, over and above incumbran- 
ces, from .?150,000, to $250,000; that he pos- 
sessed unusual capacity as a business man 
—was prompt and xapid in his conduct of 
negotiations and business affairs, and al- 
ways exhibited a quidc and irascible temper 
and a somewhat imperious, jealous and ex- 
acting disposition; that in 1869 he lost his 
wife, arid in 1870 his children died, and he 
showed immediately after this bereavement 
great grief, and had a very demonstrative, 
way of displaying it. 

Sometime in the summer of 1873, a Miss 
"Warren, of New York City, brought some 
suits against him, for the collection of about 
$12,000, which she claimed he owed her. 
He resisted this claim, and insisted that it 
was prosecuted for purposes of blackmail, 
and charged all persons who took part in its 
prosecution as conspiring against him. And 
it seems to have become an almost fixed 
habit to indulge in violent denunciations of, 
and threats toward, all who had any part 
in the prosecution of these suits. His prop- 
erty has melted away, and he is now im- 
poverished, and instead of being wealthy, 
is reaUy a poor man. These facts are ad- 
mitted, or at least not disputed. , 

Other facts which may be said to be prov- 
ed but are not admitted: That his mind 
is engrossed in trifles; he has become in- 
different to business; has acted in a strange 
and unusual manner; become eccentric in 
his conduct; and although indicted for a 
grave crime, did not appear to realize. his 
danger, and made no preparation for his de- 



fense, although often urged to do so by his 
friends. Eminent medical men, from ex- 
aminations and from knowledge of the man, 
give an opinion, as a matter of skiH, that he 
is insane. 

From aD. this group of facts, you are asked 
to deduce the conclusion, that the prisoner 
was, at the time of trial, insane, the theory 
being, that the proof shows that since the 
death of his children, his mind has been 
giving way, until he is now and was at the 
time of his trial, a9tually insane, or so far 
in the incipient stages of insanity as to ren- 
der him incapable of properly appreciating 
and meeting the peril in which he was 
placed. 

On the part of the government it is con- 
tended, and supported by the evidence of 
eminent medical men, that while they do 
not deny many of the facts testified to, they 
deny that they necessarily or fairly estab- 
lish the allegation of insanity, but insist that 
aU the incidents and facts stated in .the tes- 
timony, only show him to be a man of vio- 
lent passions, whp ha.s given way in latter 
years to a sort of ungovernable rage to- 
ward those who were endeavoring to en- 
force the collection of a valid debt from 
him; that he was always quick tempered 
and jealous, and has only exhibited to an 
aggravated degree his natural character to- 
ward those whom he disliked, and is simu- 
lating or putting on the appearance of in- 
sanity to avoid sentence. 

The real question, as I have before said, 
is, whether the evidence satisfies you that 
this man's mind had so far broken down 
and lost its texture that he was at the time * 
of his trial incapable of comprehending the 
dangerous predicament" in which he was 
placed, and taking intelligent measures to 
meet it? Did he' realize the gravity of the 
offense with which he was chai'ged, as he 
would if in the possession of his ordinary 
mental faculties? Not that he should have 
been so much affected by it as some other 
med would [but did he treat this case as he 
would] 2 if he had been in possession of his 
ordinary mental vigor and coherence of 
ideas? 

All the evidence tends to show that he 
was at one time, and not many years ago, 
a man of clear mental perceptions, under- 
stood the ordinary obligations which one 
man owes to another and to society, and 
while he may have been shrewd and shai-p 
at a bargain, and perhaps exacting in en- 
forcing what he deemed a legal or business 
advantage over those with whom he was 
dealing, yet there is no proof but that he 
recognized the ordinary moral arid legal ob- 
ligations of business, and was as truthful 
and upright as ordinary men in their deal- 
ings. And I think it may be considered as 
proven, that in the last two or three years, 
since the loss of his children, to some ex- 

2 [From 9 Chi. Leg. News. 307.] 
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tent, and since tlie commencement of his 
troubles Tvith Miss Warren in a more palpa- 
ble degree, his most intimate friends have 
noticed a marked change in his manner, con- 
duct and habits of thought 

Does the proof satisfy you that the change 
in the man shows that he has become in- 
sane, or so far insane as to be incapable of 
properly caring for himself? And a single 
act of eccentricity or of irrational conduct is 
not evidence of insanity, but a group or 
series of unnatural acts may propei'ly be 
considered as tending to prove insanity. Or 
were these acts the result of his giving 
way to a naturally violent temper and jeal- 
ous disposition? Were these exhibitions the 
result of insanity, or mere neglect to proi>- 
erly rule his own spirit? Has he simulated 
insanity, or was he in fact insane at the 
time of his trial? 

The name of the disease is not important 
if the man is really crazy. It makes no dif- 
ference whether it is called paralysis of the 
brain, or paresis — or by some other name — 
if the fact of insanity exists. I^octors may 
disagree as to a diagnosis of disease, but 
we have nothing to do with mere names. 

While the burden of proof may be said to 
be on the defendant, to satisfy you that he 
is in fact insane, yet, if the proof, when aE 
considered together, leaves a reasonable 
doubt upon your mind of this man's sanity, 
he should have the benefit of the doubt. 
That is to say, no man should be considered 
as a proper subject for criminal prosecution, 
of whose sanity there is ground for a rea- 
sonable doubt. 
> The question is not as stated by counsel 
for the prisoner, whether the defendant has 
had a fair trial, but whether he was in such 
a mental condition as to be capable of ap- 
preciating the exigency and properly pre- 
paring for it If lie was sane, he ought to 
have made proper preparations for his trial. 
If he was so insane as not to comprehend 
the peril he was in, or the crime he was 
charged to have committed, then he ought 
not to have been tried, and if he is still so 
insane, he ought not to be sentenced for the 
crime of which he has been found guilty by 
the jury. 

This case should be considered in the same 
light by you as if it had not been tried. 
Suppose his trial was now impending, and 
his counsel should come into com't and sug- 
gest that his client was so far insane as 
that he ought not to be tried, and the court 
as a preliminary step, had ordered a jury to 
be impaneled to try the question of his san- 
ity or insanity, the duty of that jury would 
be precisely what yours is now— that is, to 
inquire into and find whether the defendant 
was so far insane as to be incapable of real- 
izing the peril in which he was placed, and 
taking such steps as a prudent man, Tinder 
the circumstances, would have taken to pre- 
pare for his trial, and whether that insane 
condition still continues. If found insane by 



your verdict, the verdict now standing 
against him will be set aside. 

The jury found the prisoner to have been in- 
sane at the time of his trial on the indictment. 

NOTE. On calling the matter for trial, the 
question arose as to which side should open the 
case. The court ruled that counsel for the 
prisoner should open and close the case to the 
jury. The question has been decided both 
ways in England, and seems to have been left 
in doubt See 1 Russ. Grimes {9th Ed.) p. 29, 



Case No. 15,556. 

UNITED STATES v. LANCASTER. 

[2 McLean, 431.J i 

Circuit Court, D. Illinois. Jpne Term, 1841. 

Federal Crijiinai, Juuisdiotion — Offenoes 
UNDER Postal Laws — Embezzlement — Evi- 
dence— Indictment— Statutory Words. 

1. The federal government has no criminal 
jurisdiction except what is given by statute. 

[Cite^ in U. S. v. New Bedford Bridge, 
Case No. 15,867; tl. S. v. Coppersmith, 4 
Fed. 205; U. S. v. Gibson, 47 Fed. 834; U. 
S. V. Mitchell, 58 Fed. 997.] 

2. An offence described in the words of the 
statute is, generally, sufficient 

[Cited in U. S. v. O'SuUivan, Case No. 15,- 
974; U.S. V. Patterson, Id. 16,011; U. S. 
v. Sander, Id. 16,219; U. S. v. BaUard, Id. 
14,506; U. S. v. Atkinson, 34 Fed. 317.] 

[Cited in Buck v. State, 1 Ohio St. 64; State 
V. Abbott, 31 N. H. 439. Cited in brief in 
State V. Smith, G3 Vt 205, 22 Atl. 604.] 

3. Offences imder the postoffice law are not 
felonies. They are misdemeanors; and, in such 
cases, less nicety in the form is required, than 
in indictments for felonies in England. 

[Cited in U. S. v. Baugh, 1 Fed. 787.] 

4. It is not necessary to give a particular de- 
scription of a letter diarged to have been se- 
creted and embezzled by a postmaster, nor to de- 
scribe the bank notes, particularly, inclosed In 
lli€t letter. 

[Cited in U. S. v. Falkenhainer, 21 Fed. 627.] 

5. But if either the letter or the notes be de- 
scribed in the indictment they must be proved 
as laid. 

[Cited in U. S, v. Fuller (N. M.) 20 Pac. 
177.] 

6. It is enough to show that the letter came in- 
to the hands of the postmaster, in the words of 
the statute, without showing where it was mail- 
ed, and on what route it was conveyed. 

[Cited in U. S. v. Fuller (N. M.) 20 Pac. 
179.] 

7. The evidence of an accomplice is competent, 
but it should always be received with caution. 

Mr. Butterfield, U. S- Dist,Atty. 

Baker, Lamburn & Dunbar, for defendant 

OPINION OF THE COURT, This is an 
indictment against the defendant for stealing 
letters containing money from the mail, while 
he acted as postmaster, at Carrolton, in this 
state. The indictment contained six counts. 
And a motion was madfe, and argued at 
length, to quash the second, fourth, fifth and 



1 [Reported by Hon, Jolm McLean, Circuit 
Justice.] 
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sixth counts. The second count charged that, 
within the district aforesaid, the said Charles 
Lancaster did then and there secrete and em- 
hezzle one letter which came to his possession, 
and was intended to he conveyed by post, 
containing divers hank notes for the payment 
of money, he, the said Charles Lancaster, be- 
ing, at the time of such secreting and em- 
bezzling as aforesaid, then and there employ- 
ed in one of the departments of the postofflce 
establishment, to wit; A postmaster at Car- 
rolton, in the county of Greene, in the state 
and district aforesaid. This count is framed 
under the twenty-first section of the act of 
March 3, 1825, to punish offences against the 
postofflce regulations, which provides that if 
any person, employed in any of the depart- 
ments of the postofflce establishment, shall 
secrete, embezzle, or destroy, any letter, pack- 
et, bag, or mail of letters, with which 'he or 
they shall be intrusted, or which shall have 
come to his or her possession, and are intend- 
ed to be conveyed by post, containing any 
bank note, or bank post bill, &c., such person 
shall, on conviction for any such offence, be 
imprisoned not less than ten years, nor ex- 
ceeding twenty one years. 

It is objected to this coimt: First, that the 
charge of embezzling the letter is not specific; 
second, that the bank notes are not describ- 
ed; third, no crime charged; fourth, no aver- 
ment that defendant did the act at Carrol ton; 
lifth, a conviction on this count could not be 
pleaded in bar to a charge of embezzling a 
specific letter, &c. 

The federal government has no jurisdiction 
of ofi!ences at common .law. Even in civil 
cases the federal government follows the rule 
of the common law as adopted by the states, 
respectively. It can exercise no criminal 
jurisdiction which is not given by statute, nor 
punish any act, criminally, except as the stat- 
ute provides. The offences defined in the 
postofflce law are misdemeanors and not 
felonies. The statute does not declare them 
to be felonies, and, by the federal government, 
they are only punishable under the statute. 
In describing an offence under the statute no 
technical words are necessary as in many 
common law offences. In the case of U. S. 
V. Mills, 7 Pet. [32 U. S.] 142, the court say: 
"The general rule is, that in indictments for 
misdemeanors created by statute, it is suffl- 
cient to charge the offence in the words of the 
statute. There is not that technical nicety re- 
quired as to form which seems to have been 
adopted and sanctioned by long practice in 
cases of felony." In an indictment for mur- 
der no word can be substituted for murdravit; 
in burglary, for burglariously, &c. 

The second count charges the offence in the 
words of the statute. And the defendant Is 
shown to have been employed, at the time the 
act was done, in the postofflce department 
Is it essential that the letter, charged to have 
been embezzled, should be described by stat- 
ing to whom it was directed, and by whom it 
was written- This description is generally 



given where it is practicable. But it is sel- 
dom in the power of the prosecuting attorney 
to state these facts, much less to prove them. 
A postmaster, or carrier, after having stolen 
a letter from the mail, wiU not be likely to 
preserve it as the evidence of his guilt. 
Where the act is done deliberately, as may 
be presumed to be the case, generally, when 
done by a postmaster, there is not one in- 
stance in a thousand, perhaps, where the let- 
ter is not destroyed. And if a particular de- 
scription of it be essential to the validity of 
the indictment, a conviction under this, or 
any other similar provision of the act, would 
be hopeless. Where a letter is thrown into 
the mail to decoy a postmaster, by an agent 
of the department, who opens and examines 
the mail immediately after it leaves the of- 
fice, the letter .may be described with the cer- 
tainty required by the counsel; but such cer- 
tainty could not be obtained in any other 
case where the violated letter was not re- 
covered: The security of individuals does not 
seem to demand this particular description of 
the letter; and to require it would, in most 
instances, defeat the great purposes of jus- 
tice. 

The case of XJ. S. v. Mills, above cited, 
was brought before the supreme court by a 
division of opinion of the judges of the cir- 
cuit court, on a motion jn arrest of judg- 
ment There were two counts in the indict- 
ment. The first count charged that the de- 
fendant at, &c., did procure, advise, and as- 
sist to secrete, embezzle, and destroy 

a mail of letters with which the said 



was intrusted, and which had come to his 
possession, and was intended to be convey- 
ed, by post, from Pittsburg, in the district 
aforesaid, to FayetteviUe; also, in said dis- 
trict containing bank notes, &c. The sec- 
ond count was framed in the same words 
as above, excepting the writer of the letter, 
and the person, to whom it was directed, 
were stated, adding after the words, "bank 
notes, amounting, in the whole, to sixty dol- 
lars, of a description, to the jurors afore- 
said, unknown, and of the issue of a bank 
to the said jurors, also, unknown," &c. The 
court say: "The second coimt in the indict- 
ment sets out the particular letter secreted, 
embezzled, and destroyed, containing bank 
notes amoimting to sixty dollars." And 
they remark, the offence here set out against 

'; the mail carrier, is substantially in 

the words of the statute, repeating the 
words above cited. The court do not pro- 
nounce either co\mt defective, but say the 
charge is set out with sufficient certainly to 
authorize a judgment The main point was, 
whether the guilt of the principal was suf- 
ficiently averred to convict the defendant, 
for having advised and procured him to do 
the act. 

By the English postofflce act the stealing 
of a letter from the mail, by a person em- 
ployed by the postofflce, is made a high mis- 
demeanor, and is punished by fine or im- 
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prisonment And an indictment tliere for 
that offence describes tlie letter as "a post 
letter." The person to whom it "svas direct- 
ed, or by whom it was written, is not stat- 
ed; nor the place where mailed, or to which 
it was destined, nor the route on which it 
was to be convej^ed. It is stated to be the 
property, and, also, its contents, of the post- 
master general, but this is in virtue of an 
act of parliament of 7 Wm. IV. and 1 Yict. 
c. 36, § 40. It Is insisted that this count 
does not show that the letter was, in fact, 
in the maiL It is enough that the letter is 
charged "to have come to the possession of 
the defendant, and was intended to be con- 
veyed by post," in the words of the statute. 

Is it necessary, particularly, to describe 
the bank notes. This in some cases may be 
practicable, but in most cases it is not. In 
the first coimt of the indictment against 
Mills the notes were not described. Nor 
were they described in the second count, ex- 
cept as amounting to sixty dollars. They 
were represented to have been issued by a 
bank unknown to the jurors, and of a de- 
scription unknown. In an indictment for lar- 
ceny, it is essential to the validity of the 
charge, that the name of the owner of the 
property should be stated. And if the fact 
of ownership be mistaken, it is ground for 
the acquittal of the defendant. As before 
remai'ked, by statute in England, the prop- 
erty of the bank notes, or other articles con- 
tained in a letter stolen from the mail, is 
laid in the postmaster genei-al. But this, it 
is presumed, could not have been done be- 
fore the statute. Why is it necessary that 
the property in these notes Should be laid 
in any person in the indictment? It is dif- 
ficult to perceive any good reason for this 
form. Under our statute it is believed not 
to have been done generally, if at all. The 
taking of these notes does not constitute the 
principal offence. It adds greatly ' to the 
enormity of the act, and increases the pun- 
ishment. But the main offence is the viola- 
tion of the sanctity of the mail, by an indi- 
vidual who had sworn to-" protect it 

In 1 Chit. 698, it is laid down, that where 
the offence can not be stated with complete 
certainty, it is sufficient to state it with 
such certainty as Lt is capable of. As in the 
case of a conspiracy to defraud a person of 
goods, it is not necessary to describe the 
goods as in an indictment for stealing them; 
stating them as "divers goods," has been 
holden sufficient. Pursuing the words in 
the statute is sufficient, in describing an of- 
fence, unless there are generic terms, in 
which case it is necessary to state the spe- 
cies, according to the truth of the case. 
Archb. Cr. PI. (Ed. 1840) 47. Under the 
English form it is not necessary to describe 
the bank note, or bill of exchange, contain- 
ed in the letter stolen. Id. 211. A bill of 
exchange, for the payment of ten pounds, is 
stated in the precedent, and no other de- 
cription is given. The value of the article 



inclosed need not be alleged in the indict- 
ment, or proved on the trial This, however, 
is under the act of 7 Wm. IV. and 1 Viet. c. 
36, § 40, which provides, "it shall not be 
necessary, in the indictment, to alledge, or 
to prove upon the trial, or otherwise, that 
the post letter bag, or any such post letter, 
or valuable security, was of any value." 

It was held by the circuit court of Ohio 
(U. S. V. Nott [Case No. 15,900]) that some 
evidence of the value of the article inclosed 
in the letter must be given. That "it was 
clearly not necessary to prove the hand 
writing of the presidents and cashiers, 
whose signatures appear on the face of the 
notes, by one who has seen them write." 
But this was a case where the notes were 
described in the indictment; of course pi-oof 
of them would be required. But from this, 
it by no means follows that it is necessary 
to set out the notes particularly in the in- 
dictment. The court, in the above case, fur- 
ther remarked, that a counterfeit note being 
of no value, or a note on a bank which nev- 
er existed, or is wholly insolvent, would not 
constitute the offence xmder the statute. 
That the rights of the accused are in no 
sense abridged or jeoparded by a general 
description of the notes— "as bank notes, for 
the payment of money," as contained in the 
present indictment, strongly appears from 
the British precedent. For the principles of 
the common law are less departed from in 
that country, in the administration of jus- 
tice, and, especially, of criminal justice, 
than in any other. And although the pres- 
ent form of an indictment like this has been 
framed under the sanction of an act of par- 
hament, it is considered of no less weight 
of authority on that account. If the form 
of the indictment had been adopted by the 
rules or decisions of their courts, it would 
have been regarded as no slight evidence of 
the law. And the principle having received 
the sanction of the legislature, as well as 
of the courts, the authority is stronger. It 
is certainly stronger as regards the safety 
and propriety of the form. That the count 
does not state the value of the notes, or that 
they were of any value, was not objected 
in the agreement on the motion to quash, 
nor was it considered by the court. This is, 
perhaps, the strongest objection to the count. 
The notes are described, generally, as bank 
notes for the payment of money, but if, as 
suggested in the above case against Nott 
that the notes must be proved "to be of some 
value, it is doubtful whether some value 
should not be averred. If the notes must 
be of some value, the notes of an insolvent 
bank, which are wholly worthless, are not 
within the statute. If this position be cor- 
rect, the notes of insolvent banks form an 
exception, and the rule is, where an act 
prosecuted criminally may be within an ex- 
ception, which makes it an innocent act, the 
defendant should be shown not to be within 
it And if the notes in this case, being on 
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insolvent banks, could add nothing to the 
criminality of stealing the letter, it would 
seem that the indictment should show that 
they were not bank notes of this descrip- 
tion, by an averment that they were of some 
value. But, as before remarked, at the trial, 
this point was not raised in the argument 
nor decided by the court. 
. As to the third objection that no crime is 
technically charged in this count, it is suffi- 
cient to gay the count charges, in the very 
words of the statute, that the defendant did 
secrete and embezzle one letter, &c. The 
word embezzle is a significant word; it is 
used in the statute and means to steal by 
breach of trust, which is a most appropri- 
ate term, and more descriptive of the offence 
than any other. 

It is objected, in the fo\irth place, that 
there is no averment that the act was done 
by the defendant, while acting as postmaster 
at CaiTolton; and that if the act had been 
committed at any other place, he is not pun- 
ishable under this count There is no foun- 
dation for this exception. The count charges 
that the defendant did secrete and embezzle 
one letter containing divers bank notes for 
the payment of money; the said Charles 
Lancaster, b^ing at the time of such secret- 
ing and embezzling as aforesaid, then and 
there employed in one of the departments of 
the postofflce establishment, to wit— a post- 
master at Carrolton, &c. 

In the fifth and last place it is objected 
that an acquittal or conviction on this count 
could not be pleaded in bar to a future in- 
dictment, for the same offence, more tech- 
nically described. This objection cannot be 
sustained. The true test whether an acquit- 
tal could be pleaded is, whether the evidence 
necessary to support the second indictment 
would have been sufficient to procure a legal 
conviction upon the first Rex v. Clark, 1 
Brod. & B. 473; Rex v. Sheen, 2 Gar. & P. 
634; Rex v. Emden, 9 East, 437. An acquit- 
tal upon an indictment for burglary and lar- 
ceny, may be pleaded to an indictment for a 
larceny of the same goods; because on the 
former indictment the defendant might have 
been convicted of the larceny. 2 Hale, P. 0. 
245; Rex v. Vandercomb, 2 Leach, 716. 
Where the offence is alleged in the two in- 
dictments to have been committed at differ- 
ent times or places, they may be identified 
by a general averment, that they are_ one 
and the same offence. But if one of the in- 
dictments appear to be for the murder of a 
person unknown, or for the larceny of the 
goods of a person unknown; and the other 
for the murder of J. N., or for larceny of the 
goods of J. N., a plea may aver that the per- 
son so described as a person unknown, and 
J, N. are one and the same person and not 
different persons. And so in every other 
case, however different on the face of the 
two indictments the facts may be charged, 
yet, if they relate to the same offence, a 
formal acquittal or conviction may be plead- 
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ed. 2 Hawk. P. C. (6th Ed.) c. 35, § 3; Rex 
V. Wildey, 1 Maule & S. 183. On these 
principles there can be no doubt that an ac- 
quittal or conviction on this count could be 
pleaded in bar to an indictment for the same 
offence. 

The fourth count, to which objection is 
made, charges that the defendant, &c., "did 
then and there feloniously steal two bank 
notes for the payment of money, to wit— a 
bank note issued by the Bank of Louisville, 
in the state of Kentucky, for the payment 
of two dollars, and of the value of two 
dollars;" and one other ba"nk note issued 
by the Franklin Bank of Cincinnati, in the 
state of Ohio, for the payment of one doUaj-, 
and of the value of one dollar, out of a cer- 
tain letter, which came to the possession of 
the said Charles Lancaster, at the time the 
said letter came to his possession, as afore- 
said, and at the time of stealing of the said 
bank notes out of the said letter, as afore- 
said, being then and there employed," &c. 
Tnis charge is framed under the twenty-first 
section of the postoffice act above referred 
to, which provides, "if any person employed 
as aforesaid shall steal or take any of the 
same, that is, bank note or other article of 
value, named in the section, out of any let- 
ter, packet, bag, or mail of letters, that shall 
come to his or her possession, such p^on 
shall, on conviction," &c. The objections to 
this count are that une letter is not suffi- 
ciently described, and that it does not appear 
to have come into the possession of the de- 
fendant to ^e conveyed by post It will be 
observed that this count does show that tie 
letter came into the possession of the defend- 
ant as postmaster of Carrolton. It is not 
necessary that it should have come to his pos- 
session to be conveyed by post. The objec- 
tion as to the statement of the letter is suffi- 
ciently answered in considering the same ex- 
ception made to the second count 

An objection is made to the fifth count 
which, in no respect, varies from the fourth, 
except the defendant is charged in the fifth 
with having unlawfully taken two bank notes, 
&c. The words of the statute are, shall steal 
or take, &e. This count, it is insisted, char- 
ges no crime. It charges the taking to have 
been unlawful. Now the word unlawful is 
not in the statute, but the punishment provid- 
ed can only have been intended by the statute 
where the taking was unla,wful, that is, in 
violation of law. It could not mean a lawful- 
taking. This offence, though one of high 
magnitude, is only a misdemeanor. It is not 
necessary to charge that there was a felonious 
taking. We think the count is sufficient. 

The sixth and last count objected to, char- 
ges that the defendant did "steal out of a 
mail of letters," that then and there came 
to his possession, &c. This count, with the 
above exception, is the same as the preced- 
ing count. The words of the statute are, 
"any person employed as aforesaid, shall- 
steal, or take, any of the same out of any 
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letter, packet, bag, or mail of letters, &c." 
This count charges the defendant with steal- 
ing out of a mail of letters, &c., one bank 
note, &e.; and we think it contains the reciui- 
site precision and certainty- Indeed the 
counts are aU drawn with a commendable 
brevity and precision. 

The motion to quash the indictment being 
overruled a jury was called and sworn. Mr. 
Brown, a t'-aveling agent of the postofl5ee 
department, being sworn, stated that, being 
desirous of testing the honesty of the post- 
master at Carrolton, repeated losses of letters 
containing money having occurred on that 
route, on tlie 25th May, 1S40, a letter was 
written by the postmaster, at Pittsfield, signed 
D. A. Clarkson, and directed to James S. 
Bellsinger, at Carrolton, Greene county, Illi- 
Qois, which on its back purported to be post- 
marked, at Salem, Iowa Territory. Seventy 
^hree dollars in bank notes — seventy of which 
were coimterfeit— two dollars on the Bank of 
LouisviUe, Kentucky, and one doUar on the 
Franklin Bank of Cincinnati, both of which 
Qotes, he believes to have been genuine, were 
inclosed in the letter. It was accompanied 
by a postbill, with the postage marked sev- 
enty five cents— paid. The letter was put 
into the mail at Greggsville, and was received 
at the Carrolton office the 26th May. On the 
28th May he went into the office, looked, over 
the letters, and saw the above letter in the 
pigeon hole, xmder the letter B. The witness 
returned to Springfield where he resided, and 
in about eight or ten days, when Mr. Abell, 
postmaster at Chicago, then at Springfield, 
wrote to the postmaster at Carrolton, inquir- 
ing for the above letter, and requested him 
to forward it to Springfield if in his office. 
No answer was received nor was any letter 
forwarded as requested. The witness, in 
company with Mr. Abell, went to Carrolton; 
arrived there in the evening, and Mr. Abeli, 
as he testified, called at the office for the 
above letter. He first inquired for a letter 
for himself; finding none, the postmaster an- 
swered the other inquiry by saying that there 
was no such letter in the office nor had there 
been in it any suqh. The postmaster then in- 
quired whether he had not written to him 
from Springfield about the letter, and being 
answered in the affirmative, he observed that 
he intended to write him but neglected to do 
so. The next morning Mr. Brown went into 
■ the office, and on looking over the account of 
mails received, he found that an entry had 
been scratched out made the 26th May, and 
another entry of mails received from Jack- 
sonville, in the same place, written over it. 
This entry had been first made in a line be- 
low the entry which had been scratched out, 
and afterwards erased. On a close examina- 
tion of the entry scratched out, Mr. Brown 
could perceive pretty distinctly the letters 
S— 1 and m, and the letters I. T., from which 
it appeared, to him, the word Salem had been 
first inserted, and the letters I. T., designat- 



ing Iowa Territory. On the account of mails 
received the postbill is copied, which states 
the place where the letter was maUed, the 
date, and the amoxmt of postage paid or un- 
paid. In the above entry the date and the 
amount of the postage had, also, been 
scratched out, and other figures Inserted. 
Mr, Brown thought -he could perceive some 
parts of the figures, 75 not having been entire- 
ly scratched out or covered by the new en- 
try. He says, since this time, the traces of 
the word Salem, and the others, have been 
eradicated by scratching. Mr. Brown in- 
quired of the defendant who made the altera- 
tion, and he admitted that he had made it, but 
gave no satisfactory explanation respecting 
it. Jlr. Brown then observed that if he hart 
seen that entry before Lowndes was arrest- 
ed, he should have had him examined. Mr. 
Chester, a witness, confirmed the statement 
of Mr. Brown as to the alteration of the entry 
or transcript of mails received. The letters 
I. T., and some of the letters in the word 
Salem, ,were perceivable when he first saw 
the entry. The entry was then different from 
what it now appears; the scratching out has 
been completed. He saw the lost letter in 
the office, but cannot, with certainty, state 
the last time he saw it there. Mr. Lowndes, 
a young man, who was an assistant in the 
office, states that the defendant took the let- 
ter, opened it, gave the witness thirty eight 
dollars of the money inclosed, and retained 
the balance himself. This was done on the 
afternoon of Sunday, succeeding the receipt 
of the letter. 

In his defence, the defendant proved, by 
several witnesses, that he had maintained a 
good character in the county. That he had 
risen by his own merits, from a humble em- 
ployment in life to be postmaster, and record- 
er of the county, having been elected to the 
latter office by the people, and that his char- 
acter for honesty, before the present accusa- 
tion, was as good as that of any other man. 
Mr, Carlin stated that he thinks the defend- 
ant was in the country, with his friends, on 
the Sunday on which Lowndes swore he took 
the letter. But the witness has no other 
ground for this impression, than that, during 
the day, he did not see the defendant in 
town. He did not see him leave the town or 
return to it, but, he thinks, as his residence 
is near the postoffice, he should have seen 
him sometime during the day had he not been 
absent. Mr. Terry stated that Lowndes, 
when about being arrested, on the charge 
of the defendant, for taldng this letter, want- 
ed him to swear that he loaned Lowndes 
twenty dollars, . which had been seen in 
his possession, and how he obtained it he 
could not prove. Mr. Avery saw Lowndes* 
pocket book which contained ninety eight dol- 
lars. Among these was a twenty dollar 
note on the Valley Bank of Virginia, and a 
one dollar note on a bank in Cincinnati. 
Notes of these descriptions, the former being 
a counterfeit, were inclosed in the stolen let- 
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ter. Mr. Adams heard Lowndes say tliat if 
they made him tell how he came by his mon- 
ey, he Tvould make Lancaster, the defendant, 
tell how he came by his. Mr. Bowyer stated 
that he was in the office when a man (Mr. 
Ahell) inquired for the letter to Bellsinger, 
when the defendant asked Lowndes whether 
there had been such a letter in the office, and 
that Lowndes replied there had been such a 
letter, but he had given it to Bellsinger. 
There was other evidence of the statements 
of Lowndes with a view to discredit htm. 

TBCE COURT, in their charge to the jury, 
adverted to the prominent potats in the evi- 
dence, and, particularly, to those facts about 
which there seemed to be. no controversy. 
These were that the letter charged to have 
been stolen was in the postoffice at Carrol- 
ton, the denial of the defendant that such a 
letter had been in the office, and the alteration 
of the record of mails received, which he nt^- 
mitted had been done by bim; and, also, xne 
traces of the original entry, that had been 
scratched out, as sworn to by Mr. Brown and 
Mr. Chester. That to these facts the defend- 
ant had only ofEered his former good charaf - 
ter, and that the letter might have been taken 
by his assistant, Lowndes. That the state- 
ments of Lowndes, under the circumstances, 
should be received with great caution, and, 
where uncorroborated, should have little 
weight The law made ' him a competent 
witness, though by his own statement he was 
an accomplice. If the jury believed his state- 
ment, there could be no doubt of the defend- 
ant's guilt. But it was for them to weigh the 
testimony and give credit only where it was 
due. That they might consider the case inde- 
pendently of the statements of this witness, 
and then, in connection with his evidence, 
if they entertained reasonable doubts of the 
defendant's guilt, it must lead to his acquit- 
tal. But if, on the other hand, these doubts 
do not exist they were bound to convict. 
That they had a right to find the defendant 
guilty or not guilty of any one or more counts 
in the indictment. And upon the whole, that 
looking into the evidence with great care, and 
under a due sense of the high importance of 
the case, they would return such a verdict as 
the law and evidence required. 

The jury returned a verdict of guilty against 
the defendant on three counts in the indict- 
ment, which charged the defendant with se- 
' creting and embezzling the letter. 

A motion was made for a new trial on 
grounds assigned, which, after due consid- 
eration by the court, was overruled. In giv- 
ing their opinion, on this motion, THE 
COURT said the evidence on which the jury 
had rendered their verdict was entirely sat- 
isfactory. That, independently of the testi- 
mony of Lowndes, the evidence proved the 
guilt of the defendant, in their opinion, be- 
yond all reasonable doubt. 

At a subsequent day of the term THE 
COURT sentenced the defendant to ten years 
confinement in the penitentiary. 
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UNITED STATES v. LANCASTER. 

[4 Wash. O. O. 64.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1821. 

Penalties — Remission — Inteeest op Thied 
_ Parties — Embargo. 

1. The secretary of the treasury may remit not 
only the interest of the United States, but of 
individuals, in penalties and forfeitures in cer- 
tain cases, after suit brought, and before judg- 
ment. 

2. Quere, if the president of the United States 
can pardon in such a case, so as to affect the 
interest of third persons? 

3. A pardon of the president of the United 
States after condemnation, as to all the inter- 
est of the United States in the penalty incurred 
by a violation of tie embargo laws, and direct- 
ing all further proceedings on behalf of the 
United States to he discontinued, does not re- 
mit the interest of the custom house officers 
in a moiety. 

[Cited in«Holliday v. People, 5 Gilan, 217; 
Lapham v. Almy, 13 Allen, 307; In re 

(an attorney), 86 N. Y. 570;Aiiglea 

V. Com., 10 Grat. (399.] 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 

This is an action of debt upon a bond dated 
the 2d of February, 1809, in the penalty of 
$4,002. The case agreed states that in 180S 
the brig Eliza was seized by the collector of 
the Delaware district, and libelled for viola- 
tions of -the embargo laws passed in that 
year. Upon the claim of the defendant in 
error, the vessel >vas restored at the appraised 
value of ?2,001, on bond and security given, 
with condition to respond for the said value 
in the event of condemnation. The district 
court acquitted the vessel, which decree was 
affirmed upon appeal to the circuit court. 
[Unreported.] But this decree was reversed 
by the supreme court In 1813 [unreported], 
and in June, 1816, sentence of condemnation 
passed in the circuit court. On the 5th of 
July, 1816, the defendant petitioned the sec- 
retary of the treasury for a remission of the 
forfeiture; and on the 16th of August, in the 
same year that officer remitted to the de- 
fendant all the right, claim, and demand of 
the United States, and of all others whatso- 
ever, to the forfeiture by him incmrred, so far 
as respects the bond in the petition mention- 
ed, on payment of costs. On the 24th of Sep- 
tember, 1816, suit was brought on this bond, 
and, on the further petition of the defendant, 
the president remitted to the defendant all 
the right and interest of the United States 
in and to said bond, and required all pro- 
ceedings on the part of the United States to- 
be forthwith discontinued. The remission is 
dated the 2oth of April, 1817. The counsel 
agree that the above mattei-s shaU be consid- 
*ered as brought out by a plea and a replica- 
tion, stating the vested rights of the collector 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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and other officers of the customs to a moiety 
of the forfeiture, and praying judgment to 
the amount of their interest or moiety; and 
the defendant to be considered as having de- 
murred to said replication, so as to submit 
to the court the question whether, notwith- 
standing the remissions, judgment and ex- 
ecution in this suit may be had for the moiety 
of the forfeiture aforesaid. 

For the United States were cited the fol- 
lowing eases: Taber v. Perrot [Case No. 13,- 
721]; [Jones v. Shore's Ex'r] 1 Wheat. [14 U. 
S.] 470; The Mars [Case No. 9,106]; [Tan 
Ness T. Buel] 4 Wheat. [17 U. S.j 74; [The 
Caledonian] Id. 100; [The Josefa Segunda] 5 
Wheat. [18 U. S.] 338, 2 Bay, 565. 

For defendant: Ex parte Marquand [Case 
No. 9,100]; United States v. Mann [Id. 15,- 
718]. 

C. J. IngersoU, for the United States. 
Mr. Rawle, for defendant. ^ 

WASBJNGTON, Circuit Justice. This is a 
writ of error from a pro forma judgment of 
the district court. The remission of the sec- 
retary of the treasury bears date the 23d of 
August, 1816. It recites the petition of tiie 
■defendant, touching a certain forfeitm-e in- 
curred under the first embargo law and the 
act supplementary thereto, and then pro- 
ceeds to remit to the petitioner all the claim 
and demand ot the United States" as stated 
in the case. The petition on which the 
above demand is founded states that, upon 
the sailing of the vessel, the petitioner, to- 
gether with two other persons, Turly and 
Maginnis, in conformity to law for that pur- 
pose, entered into a bond to the United States 
in the sum of $75,000; that the landing of 
the cargo at Havana being considered as a 
forfeiture of said bond, a suit was brought 
thereon against the three obligors, and a 
judgment for the whole amount thereof was 
obtained in May, 1811. The pardon of the 
president of the United States, bearing date 
the 2oth of April, 1817, recites that on a 
preceding day in that month he had remitted 
to the defendant all the claim of the United 
States in and to the penalty ' of a certain 
bond, incurred by him and others for an in- 
fraction of the embargo law; and further, 
that it being made kno^Ti to him that pro- 
ceedings are still pending against said Lan- 
easter on a bond given for the appraised value 
of the Eliza, which was forfeited in conse- 
quence of the said violation, proceeds to remit 
all the interest of the United States in, and 
claim to, the penalty or forfeiture of said 
bond, for the appraised value of said brig, 
so far forth as the said Lancaster is con- 
cerned therein, willing and requiring all fur- 
ther proceedings in the case, on behalf of the 
United States, to be forthwith discontinued 
and discharged. The declaration is on the 
bond for the appraised value of the vessel, 
and, after setting out the condition, it ap- 
pears that, upon the appeal to the circuit 



court, that court decreed condemnation of the 
said vessel; yet that the defendant had not 
paid, &c. 

I put out of the case the remission of the 
secretary of the treasury, which was eon- 
fined exclusively to the embargo bond in the 
penalty of $75,000; that being the only bond 
mentioned in the petition. I also exclude 
from the case the president's pardon, recited 
in that of the 25th of April, 1817, because that 
too is confined to the embargo bond. The 
question then is, whether the pardon of the 
president, remitting the interest of the Unit- 
ed States in and to the penalty or forfeiture 
of the bond, on which this action is founded, 
can effect the moiety of the penalty claimed 
by the officers of the customs? According to 
the doctrine of the common law of England, 
the king cannot, in the exercise of his prerog- 
ative of pardon, defeat a legal interest or 
benefit vested in a subject; as, for example, 
an interest or right of action given by statute 
to the patty grieved, or even a popular action, 
after suit commenced. 5 Bac. Abr. 286, 287; 
Chit. Cr. Law, 742, 764; 3 Inst 240, 241; 
12 Coke, 29, ,30. How far this doctrine is 
applicable to the constitutional power of the 
jpresident of the. United States, has not, I 
think, been decided, either in the supreme 
court of the United States, or in any of the 
circuit courts. In the case of Jones v. Shore's 
Ex'rs, 1 Wheat. [14 U. S.] 670, and Van Ness 
V. Buel, 4 Wheat [19 U. S.] 74, it is stated 
by the judge who delivered the unanimous 
opinion of the coru:t that, by the common law, 
a paity entitled to a share of the thing for- 
feited acquires, by the seizure, an inchoate 
right, which is consummated by condemna- 
tion; and that, when so consummated, it re- 
lates back to the seizure; that the same rule 
applies to personal penalties only; that the 
right of an individual to a part of the for- 
feiture in rem attaches on seizure, and to per- 
sonal penalties on suit brought; which right, 
in both cases, is rendered indefeasible by the 
judgment or sentence. But this case does 
not decide the question whether the president 
can, by his pardon, defeat the inchoate right 
of a private person, in a case where the rem- 
edy for the recovery of the penalty or for- 
feiture can be prosecuted only by and in the 
name of the United States. In such a case 
may not the president direct the law officer 
of the government to discontinue the suit?. 
And if the remedy be within, the control of 
that branch of the government which pos- 
sesses also the pardoning power, would not 
the inchoate right of an individual be neces- 
sarily so? That tlie power of remission vest- 
ed in the secretary of the treasury extends to 
such a case, and that, where so exercised, 
the interest of an individual in the penalty, 
not consummated by judgment may be de- 
feated, is unquestionable. The act of the 3d 
of March, 1797 (2 Bior. & D. Laws, 361, 585 
[1 Stat 506]), authorizes that officer to mit- 
igate or remit all fines, penalties, or forfei- 
tures arising under the embargo laws, and in 
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many other, eases; and further, to direct the 
prosecution, if any have been instituted, for 
the recovery thereof, to cease and he discon- 
tinued, on such terms as he may deem rea- 
sonable; and the third section provides that 
nothing in the said act shall be so construed 
as to affect the right of any person to that 
part of any penalty or forfeiture, which he 
may be entitled to, by virtue of the said laws, 
in cases where the prosecution has been com- 
menced, or information given before the pass- 
ing of that act, or any other act, relative to 
the mitigation or remission of such penalties 
and forfeitures. From this it is apparent that 
congress considered' this proviso necessary 
to save the inchoate right of individuals, 
which had previously accrued, from the effect 
which a treasury remission would otherwise 
have had upon them. 

It certainly does not follow from this that 
the pardoning power of the president extends 
to the barring of private inchoate interests; 
because he derives his prerogative to pardon 
under the constitution, and its extent must be 
tested by that instrument. Those of the 
secretary of the treasury arise out of legis- 
lative provisions; and in respect to the rights 
of collectors and others to a part of the pen- 
alties, eujus est dare, ejus est disponere. 
Without, then, giving any opinion as to the 
power of the president to remit, and thus to 
defeat the inchoate rights of individuals to 
penalties and forfeitures, and admitting, for, 
the present, that he possesses such a power, 
I proceed to inquire whether he has in fact 
exercised it in the present instance. The in- 
strument which grants the pardon, after re- 
citing that proceedings are still pending 
against Lancaster, on the bond given for the 
appraised value of the vessel, proceeds to re- 
mit all the interest of the United States in, 
and claim to, the penalty or forfeiture, so far 
forth as it concerns the said Lancaster. Now 
what was the interest and claim of the Unit- 
ed States in and to this penalty? Clearly, to 
no more than a moiety. The eighty-ninth and 
ninety-first sections of the duty law (2 Bior. & 
T>, Laws, e. 128 [1 Stat. 695]), to which the 
embargo law refers, directs the collector to 
receive from the court or officer the sum re- 
covered, and to pay one moiety of what may 
remain, after charges deducted, into the treas- 
ury, for the benefit of the United States, and to 
distribute the balance amongst certain offi- 
cers of the customs, where there is no other 
informer- It is true that the rights of those offi- 
cers to the other moiety are inchoate until 
judgment; but still the United States never 
had, for a moment, an interest in, or claim to 
that moiety; and consequently a remission of 
if cannot by fair construction be included un- 
der expressions applicable only to the interest 
and claim of the United States. If the presi- 
dent, willing to release the claim of the 
United States, was, nevertheless, indisposed 
to extend his mercy to the injury of private 
Interest, I am at a loss to conceive in what 
more appropriate language he could have ex- 



pressed such his will. It is true that he di- 
rects all further proceedings to be discontin- 
ued. But here again he proceeds with studied 
caution, requiring, not that the action should 
be discontinued, but the proceedings in the- 
case on behalf of the United States; which 
may fairly be construed, in connexion with 
the clause of remission, which is confined to- 
the claim of the United States, to mean sa 
far forth as the United States are concerned; 
thus observing a proper correspondence be- 
tween the right and the remedy. This con- 
struction is warranted by the rules of the com- 
mon law, which lay it down that no pardon 
shall be carried beyond the express pm:port of 
it. 5 Bac. Abr. 291; 6 C!oke, 13. Thus, a 
pardon of three persons of all felonies by 
them committed, without adding "or either of 
them," is void, as it supposes them guilty 
jointly, whereas all felonies are several. 5 
Bac. Abr. 293. But this rule must apply, a 
fortiori, to a case when an interpretation car- 
ried beyond the plain expressions of the par- 
don would interfere with and defeat the 
rights of third persons, though not then ac- 
tually consummated. 

I am therefore of opinion that the interest 
of the custom house officers in a moiety of 
this penalty is not remitted or affected by the 
pardon of the 25th of April, 1S17. And pro- 
ceeding upon the agreement of the counsel 
to waive all formal objections, I shall give 
judgment for the penalty of the bond, to be 
discharged, by the payment of a moiety of 
the stun mentioned in the condition to be 
paid to the collector of the Delaware dis- 
trict, for the benefit of the officers of the cus- 
toms entitled to the same. 
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UNITED STATES v. LANE. 

[3 McLean, 365.] i 

Circuit Court, D. Indiana. May Term, 1844. 

UjiiTED States — Contracts — Pkopertt Received 

IN Discharge op Debt— AuTHOEiTr 

TO Pdrchase Lands. 

1. The government of the United States has 
power to make a contract, as incident to its sov- 
ereignty. It may compromise a suit, and receive 
real and other property in discharge of the debt 
in trust, and sell the same. 

[Cited in Dites v. Miller, 25 Tex. Supp. 281.] 

2. The solicitor of the treasury is charged with 
this duty. 

3. Such a procedure does not come under any 
authority to purchase lands. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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4. This cannot be esereised except under au- 
thority of law. 

At law. 

Mr. Gushing, U. S. Dist Atty. 
Lane & Wright, for defendant 

OPINION OF THE COURT. Several years 
ago, L T. Oanby, being indebted to the gov- 
ernment in a large amount of money as re- 
ceiver of public moneys, agreed, in discharge 
of his indebtedness, to convey to the United 
States certain lands. The district attorney, 
T. A. Howard, for Indiana, was directed to 
sell those lands, by the solicitor of the treas- 
ury; they were accordingly sold for cash, 
payable in instalments. The obligation for 
nine hundred and ninety-eight dollars, on 
which the present action is brought, was 
given on the purchase of a part of these 
lands. And the defendants [the administra- 
tors of Lane] set up in defence, that the ob- 
ligation is without consideration, and void 
in law- That the United States had no 
power to purchase lands, except under an 
act of congress, and that they cannot sell 
without the authority of law. 

The third section of the fourth article of 
the constitution dedares, "the congress shall 
have power to dispose of, and make all need- 
ful rules and regulations respecting the ter- 
ritory, or other property belonging to the 
United States." By the seventh section of the 
act of May 1, 1820 [3 Stat 568], it is pro- 
vided, "that no land shall be purchased on 
account of the United States, except under 
a law authorising such purchase." The sixth 
section of the same act declares, "that no 
contract shall be made by the secretary of 
state, or of the treasury, or of the depart- 
ment of war, or of the navy, except under 
a law authorising' the same, or under an 
appropriation adequate to its fulfilment," 
&C. The first section of the act for the ap- 
pointment of a solicitor of the treasury, 
passed May 29, 1830 [4 Stat 414], provides, 
"that the solicitor shall have charge of all 
lands and other property which have been, 
or shall be, assigned, set off, or conveyed to 
the United States, in payment of debts; 
and of all trusts created for the use of the 
United States, in payment of debts due 
them; and to sell and dispose of lands as- 
signed, or set off to the United States in pay- 
ment of debts, or being vested in them by 
mortgage, or other security for the payment 
of debts; and in cases where real estate 
hath already become the property of the 
United States by conveyance," &c. the su 
licitor is to release, &c. 

This provision, it is contended, refers to 
lands previously obtained under laws of the 
United States, and not to those which mlgnt, 
afterwards, be acquired. That the act gives 
no new power to the government through 
the solicitor, to acquire lands. And it is 
urged, that unless under an express law of 
congress, through any of the agencies of the 



government lands cannot be purchased. 
That the lands now referred to, were not 
taken, under the laws of the state, in pay- 
ment of a debt or where the party was 
insolvent There can be no doubt that the 
act regulating the duties of sohcitor, had a 
reference to existing laws in some of the 
states, which authorise the debtor to set off 
his real estate, on execution; and in other 
cases where he surrenders all his property 
to the United States, on which he is released; 
but all the provisions are not limited to 
these cases. Some of them are general, and 
apply to cases of "trusts created for the ben- 
efit of the United States, in payment of 
debts due them." But independently of this 
provision, we thinli: there was power in the 
government to receive the lands in question. 
In the ease of U. S. v. Tingey, 5 Pet [30 
U. S.] 1828, the court in considering the 
powers of the government to make contracts, 
say, "upon full consideration of the subject 
we are of opinion that the United States 
have such a capacity to enter into contracts. 
It is, in our opinion, an incident to the gen- 
eral right of sovereignty; and the United 
States, bein^ a body politic, may, within the 
sphere of the constitutional powers confided 
to it and through the instrumentality of the 
proper department to which those powers 
are confided, enter into contracts, not pro- 
hibited by law, and appropriate to the just 
exercise of those powers." As a party to a 
suit no one doubts the power of the gov- 
ernment through its properly authorised 
agent, to direct the course of the suit as 
shall best advance the public interest. And 
if a compromise be necessary for that inter- 
est, it may be made. And that is what was 
done in the present case. The lands were 
taken, not as a purchase, but to secure the 
debt of the late receiver. And these lands 
were sold on a credit in order that the sum 
due by the receiver niight be paid. It was 
a case of trust, recommended by the public 
interest and opposed to no law or public 
policy. The- action is sustained- Judgment 



Case Wo. 15,560. 

UNITED STATES v. LANGTON et aL 

[5 Mason, 280.] i 

Circnit Court D. Massachusetts. May Term, 
1829. 

Trustee Pkocess — Declarations in Answer — 

Insolvenct— Pbiobitt op United States in 

Payment— Assignment— Intent. 

1. Under the trustee process of Massachusetts 
by statute of 1794, a 65, if the trustee swears 
he has no goods, effects, or credits of the debtor 
in his hands, he is entilied to be discharged, un- 
less, from other parts of his disclosure, that aver- 
ment is overthrown. 

[Cited in Gordon v. Coolidge, Case No. 5,606.] 
[Cited m Grossman v. Grossman, 21 Pick. 24.] 

2. Where an assijjmnent does not on its face, 
purport to be of all the debtor's property, it is 

1 [Reported by William P. Mason, Esq.] 
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incambent on the United States, if ihey insist 
on a priority of payment under the act of con- 
gress of 1799, c. 128, § 65 [1 Story's Laws, 630; 
1 Stat. 676, c. 22], to establish that it does, in 
fact, contain all the debtor's property. 
[Cited in Farwell v. Cohen, 28 N. E. 39.] 

3. A small portion left out by mistake or fraud, 
will not defeat the priority of the United States. 

[Cited in FarweU t. Cohen, 28 N. E. 39.] 

4. An assignment of all the debtor's property 
in a schedule referred to, which enumerates 
only specific property, and does not purport to be 
all, affords no presumption that it is all the 
debtor's property, or a general assignment. 

[Cited in Bock v. Perkins, 139 U. S. 638, 11 
Sup. Ct. 680.] 

5. One of the trusts of an assignment was to 
pay "8,400 dollars on custom-house bonds, on 
which M. is surety," M. being one of the as- 
signees; he was surety on bonds to a less 
aqiount; but the debtor in fact owed bonds to 
the custom-house, to the amount of 8,257 dollars; 
it was Jield, that no bonds were included in the 
trust but those on which M. was surety. 

6. The trustee process lies against assignees 
in favour of the United States, where a debtor 
makes an assignment of his property in trust to 
pay custom-house bonds, or other debts due to 
the United States, to attach the funds to the 
amount of such trust, in the hands of the as- 
signees, notwithstanding at law, the assignment 
passed the property clothed with the trust, to 
tlie assignees. 

7. Quaere, whether parol evidence is admissible 
lo explain the intent of the parties in the above 
asisignment, so as to show whether all bonds 
were intended to be included, or those only, on 
which M. was surety. 

[Cited in Gordon v. Coolidge, Case No. 5,080.] 

Suit upon the trustee process of Massa- 
chusetts by statute of 1794, c. 65 [1' Story's 
Laws, 630; 1 Stat 676, c. 22}. The only 
questions in the cause arose upon the an- 
swers of the trustees. 

Mr. Dunlap, U. S. Dist Atty. 
Fletcher & Rand, for trustees. 

STORY, 'Circuit Justice. This case comes 
before the court under the trustee process of 
Massachusetts (Act 1794, c. 65), the main 
object being to charge the trustees as gar- 
nishees of the principal debtor [Samuel Lang- 
ton], by attaching his funds in their hands. 
The case turns wholly upon the answers 
of the trustees. They have come into court 
and have declared, that they had not in their 
hands or possession at the time the writ 
was served on them, any goods, effects, or 
a-edits of the principal, and they have sub- 
mitted themselves to an examination on oath 
touching the premises. They are therefore 
entitled by the very terms of the statute to 
a discharge with costs, "if, upon such an 
examination, the said declaration shall ap- 
pear to the court to be true." I cannot agree 
to the suggestion at the bar in the broad 
and unqualified manner in which it is made, 
that persons, sued as trustees, are in all 
cases to be charged by the court, unless they 
clearly discharge themselves. Where they 
expressly swear that they have no goods, 
effects, or credits in their hands or posses- 
sion of the debtor, that declaration must be 



(Case No. 15,560) U. S. v. lANGTON 

taken for true, unless the court can clearly 
see, from the subsequent examinationj that 
it is imtrue. Where they neither expressly 
admit nor deny their liability, but put all the 
facts before the court, and leave the latter 
to decide the matter jf law arising thereon, 
there must be sufflcisnt upon the face of 
those facts to justify the court itself In pro- 
nouncing a judgment, which shall charge 
them as trustees. If those facts, fully and. 
sincerely disclosed, l-jave the matter in 
doubt, for myself I cannot perceive how a 
judgment, charging them, can be pronounced, 
upon any acknowledged principles of law. 
I agree, that doubtful expressions may be 
construed most strongly against the trustees, 
if they admit of two interpretations; but 
they are not to be tortured into an adverse 
meaning or admission. The answers are 
not to be more rigidly, or differently con- 
strued, from what they would be in a bill 
in chancery. If the answers are not full, 
the plaintiff is at liberty to propound closer 
interrogatories; but he is not to charge par- 
ties upon a mere slip or mistake of certain- 
ty, or because they do not positively answer, 
what in conscience they do not positively 
know. The law would otherwise be a snare, 
which might entrap them to their ruin, and 
involve them in a double responsibility and 
payment And such, I conceive, is the real 
doctrine In the state court, notwithstanding 
some general expressions, which have been 
quoted, and are applicable to special cases. 
Sebor v. Armstrong, 4 Mass. 206; Cleveland 
V. Clap, 5 Mass. 201; Whitman v. Hunt, 4 
Mass. 272; Hatch v. Smith, 5 Mass. 42, 49; 
Gordon v. Webb, 13 Mass. 215. 

By the answers of the trustees it appears, 
that Langton (the principal debtor) Tjeing 
in failing circumstances, on the 5th of Jan- 
uary, 1828, executed an assignment, by in- 
denture, tripartite, of certain property to 
the trustees, upon certain trusts stated in 
the deed of assignment It begins by recit- 
ing, that Langton is indebted in large sums 
of money to the parties of the second part 
(the trustees), and third part (general cred- 
itors), and that W. Monroe (one of the trus- 
tees) is liable, as indorser and surety of 
Langton, to pay large sums of money, and 
also has lent and accommodated him with 
money, a schedule of which sums, debts, and 
liabilities, is annexed, marked A. It then 
farther recites, that Langton is possessed of 
certain goods, wares, merchandises, choses 
in action, credits, and demands, and other 
property, schedules whereof are annexed, 
marked C, D. It then recites the desire of 
Langton to secure to Monroe a full indem- 
nity for all his liabilities as indorser and 
surety, and payment also of monies loaned, 
and an equal distribution of the property 
which shall remain among the other parties 
of the second and thi^rd parts, so far as it 
will extend, and they are ready to accept 
and release Langton, as far as the same will 
go. Afterward there follows an assignment 
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to the trustees of all the goocis and other 
propei-ty, in the Schedules O and D, with a 
moiety of the brig Dido, a policy on her car- 
go, and the household furniture of Langton, 
at No. 1, Temple Street The trusts are de- 
clared to be, to collect the debts, &c. and 
sell the property, &c. and to apply the pro- 
ceeds as follows: "In the first place, to ap- 
ply the said trust monies to the payment 
and discharge of ?8,400, due for custom- 
house bonds and liabilities, as mentioned in 
said Schedule A; and also to the payment 
and discharge of the three sums of money 
mentioned in the said Schedule A as being 
lent and accommodated to said Langton, 
amounting in the whole to the sum of §9,- 
784.69, monies so lent, &c. as stated in said 
Schedule A, and which said three sums of 
money, together with the said amount of 
custom-house bonds, amounts in all, as near 
as can be ascertained, to the full sum of 
$18,184.69, which amount is to be paid and 
satisfied in full." This is the material clause 
on which one of the questions made at the 
bar turns; the other clauses require -no 
particular consideration. The Schedule -A 
begins as follows: "Schedule of claims and 
demands due to Washington Monroe from 
Samuel Langton, custom-house bonds and 
notes by him indorsed for said Langton, as 
monies borrowed to be paid in fuU. Amount 
of custom-house bonds upon which Wash- 
ington Monroe is surety, $8,400. Notes pay- 
able to Washington Monroe arid by him in- 
dorsed for said Langton as follows," Then 
follows a special enumeration of them; and 
then a memorandum of monies borrowed, 
and other notes, &c. in the whole amount- 
ing with the custom-house bonds to $32,084.- 
96. Schedule B contains the debts due to 
other creditors. The custom-house bonds 
owing by Langton amounted in fact to the 
sum of $8,257.43; and Monroe was surety 
upon all of them, excepting one for $1,752, 
which is now in suit. None of them were 
due at the time of the assignment; but all 
those upon which Langton is surety, amount- 
ing to $6,505.43, have since been paid. The 
whole amount of the property- assigned to 
the trustees by the assignment, has pro- 
duced less by $10,000, than the debts and 
liabilities of Monroe provided for in the as- 
signment. 

The trustees, upon their disclosures, are 
certainly entitled to be discharged from the 
suit, unless some one of the grounds contend- 
ed for in argument, on behalf of the United 
States, can be maintained in point of fact 
and law. They explicitly deny, that they 
have any goods, effects, or credits of Lang- 
ton in their hands or possession; and as no 
evidence aliunde is admissible by law, to 
control or contradict their answers, the onus 
probandi is on the United States, to extract 
an opposite conclusion from the facts stated 
in them. 

Two grounds are contended for by the 
United States, In the first place, that the 



assignment is an assignment of all the prop- 
erty of Langton; ' and if so, the priority pro- 
vided for by the act of 1799, c, 128, § 65 [1 
Story's Laws, 630; 1 StaL 676, c. 22], attaches 
in favour of the United States. I agi-ee at 
once to the reasoning at the bar, that if the 
assignment be in fact of all the debtor's 
property, although it does not so appear up- 
on the face of the instrument, the priority of 
the United States attaches. The same rule 
applies if a small part be left out for the 
purpose of fraudulent evasion of that prior- 
ity. This doctrine is fully supported by the 
eases of U. S. v. Olarke [Case No, 14,807]; 
U. S, V. Hooe, 3 Craneh [7 U. S.] 73, 91; U. 
S. V. Howland, 4 Wheat. [17 U. S.] 108, 115; 
and Conard v. Atlantic Ins, Co., 1 Pet [26 
U. S.] 439. But the difficulty is, that the 
present assignment purports on its face to 
be an assignment, not of all the debtor's 
property, but of all the goods, &c, in the 
Schedules O and B; and these schedules do 
not purport to be all the property of the as- 
signor, but of certain specific effects. In such 
a case (as was justly said by the court, in 
[U, S. V. Howland] 4 Wheat [17 U. S.] 108, 
116), the presumption must be, that there is 
property not contained in the deed, unless 
the contrary appears. The onus probandi is 
tbrown on the United States. Now there is 
not only no proof in the case, that this as- 
signment does contain all Langton's proij- 
erty; but both tie trustees swear, that they 
believe it does not contain all his property; 
and there is not a shadow of evidence, that 
there was a suppression of j)ny of his prop- 
erty, with a fraudulent design to evade the » 
rights of the United States. On the contra- 
ry, it does appear that the parties at the time 
had no distinct knowledge of the actual sums 
owing on bonds at the custom-house. We 
may, therefore, upon the mere footing of au- 
thority dismiss this ground of argument as 
untenable. 

But in the second place it is contended, that 
if this be not a general assignment, there Is 
an express provision giving priority of pay- 
ment out of the funds, to the custom-house 
bonds, of which the United States are entitled 
to avail themselves in the present form of 
suit One answer urged on behalf of the de- 
fendants to this ground is, that the trustee 
process furnishes no means to enforce such a 
right, even if it exists. The argument is this. 
The trustee process can only reach goods, of- ' 
feets, or credits of the debtor himself. If the 
assignment is good and valid in point of Jaw, 
it passes the goods*&c. to the trustees, as their 
property, to be by them apphed to the trusts 
stated in the assignment. The whole reason- 
ing, on behalf of the United States, assumed, 
that the assignment is good and valid; and if 
so, the trust fund, to the amount of the cus- 
tom-house bond provided for by it is a trust 
fund belonging to the United States, and not 
to the debtor; and the United States cannot 
attach their own property by this process in 
the hands of the trustees. And reliance Is 
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placed on the case of Conard v. Atlantic Ins. 
Co., 1 Pet. [26 U. S.] 386, 438, 439, where it 
was held by the supreme- court, that even a 
general assignment passes the property to the 
assignees, and gives a priority of payment 
only out of the fund, and does not, pro tanto, 
defeat the assignment. To every thing stated 
in that opinion, I give my cordial assent, 
Icnowing that it was prepared upon very full 
deliberation of the court I agree that the 
present assignment is good and valid, in point 
of law, to pass the property to the assignees. 
But the conclusion contended for by the de- 
fendants' counsel does not follow upon such 
an admission. If the United States had been 
called upon to assent, and had in fact assent- 
ed, to the trusts created by the assignment so 
as to create a privity between themselves and 
the assignees, there might be great force in 
the argument But until such assent, actual 
or constructive, the property was, by opera- 
tion of law, a resulting trust for the assignor. 
If A. transfers his goods or money to B., to 
be delivered over or paid to 0., unless C. as- 
sents, expressly or impliedly, to the bailment 
or trust, the trust is a resulting trust for A. 
If 0. refuses to receive the goods or money, 
A, may recover them back for his own use. 
In such cases, the law implies a resulting use 
or trust for the benefit of the grantor, where 
the bbject of the trast has wholly failed. This 
is, as I thinli, the natural result of the gen- 
eral principles of law upon this subject. Our 
state decisions, in relation to the trustee pro- 
cess, uniformly assume the doctrine to be 
sound, and malse no distinction, whether tho 
goods, credits, or efEects in the hands of the 
trustee are equitable or legal; whether they 
are a naked debt or bailment, or a resulting 
trust, where the assignment, pro tanto, has be- 
come inoperative, being good and valid in its 
general structure. In every case where a 
general assignment is made for the benefit of 
creditors, and an attachment under this pro- 
cess intervenes, before all the creditors have 
become parties, the assignment is not held 
utterly void, but is held inoperative only as to 
the proceeds not covered by the debts of the 
antecedent creditors; and if any thing re- 
mains after such attachment, that may go, 
under the assignment, to any creditors who 
subsequently become parties. In short the 
trust created by the assignment is defeated 
only pro tanto. And a creditor, who refuses 
to come in under the trust may sue in the 
same manner as if he were not named or in- 
cluded in it It appears to me, that where- 
ever the property of a debtor is in the hands 
of an assignee under trusts, which are ex- 
hausted, or have failed, so that the assignee 
holds the property for his benefit by operation 
of law, the trustee process is* a proper process 
to reach it The statute of 1794, c. 65, seems 
to me to have had such cases peculiarly in its 
eye in creating the remedy. The words in the 
preamble clearly cover them. They are 
"goods, effects, and credits," of the debtor "so 
intrusted and deposited in the hands of 
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others, that the same cannot be attached by 
the ordinary process of law." 

Another -answer suggested at the bar is, 
that the United States are not, upon the face 
of this assignment, cestuis que trust; but that 
the trust is created in favour of Monroe to 
discharge the custom-house bonds, and thus 
to exonerate him from his suretyship. But, 
assuming this construction of the instrument 
to be correct, (on which I give no opinion,^ it 
would not aid the case of the defendants. If 
the debtor has confided his property to them 
to fulfil certain trusts, the assignees are bound 
to fulfil those trusts, and cannot apply it to- 
other purposes. If they should refuse so to- 
do, and the cestui que trust cannot enforce it, 
or the trustee has failed; they must be char- 
ged as trustees of the debtor, because it re- 
mains, in equity, his property, by way of re- 
sulting trust or indebtment If they should 
not refuse, then the property is a fund in their 
hands applicable to the trust, and they are 
merely his agents to pass it over to the credit- 
ors. Now in this very process the United 
States, supposing all custom-house bonds are 
included m the trust, seek to have the ac- 
knowledged trust property of the debtor ap- 
plied to the very purpose he intended; and 
I can perceive no solid objection upon reason 
or authority, or even technical grounds to re- 
fuse it It is the debtor's property "inti-usted" 
to them for this purpose, and not attachable 
by the ordinary process of law. In Jarvis v. 
Rogers, 15 Mass. 389, 414, Mr. Chief Justice 
Parker, in delivering the opinion of the court, 
said: "I have neither heard nor seen any 
judicial decision, tending to pi'ove, that if a 
creditor accidentally gets possession of his 
debtor's goods, or if a debtor commits them 
to him on a particular trust or confidence, the 
ci-editor has a right to retain them as security 
for his debt. On- the contrary, any other 
creditor may attach them, if they can be 
seized by an officer; or the creditor may be 
charged as trustee, if they cannot be come at 
to be attached." 

The strongest objection to a recovery by 
the United States yet remains for considera- 
tion. It is, that the assignment did not mean 
to provide for the payment of all custom- 
house bonds owing by Langton; but only for 
those, on which Monroe was surety; and all 
these have been paid without scruple. It has 
been said, that Langton might weU be pre- 
sumed to intend to cover all bonds, because 
it would save him from imprisonment on exe- 
cution at the suit of the United States, from 
which he would not be entitled to be dischar- 
ged, as in cases of private debts upon taking 
the poor debtor's oath; but only by the spe- 
cial authority of the secretary of the treasury 
imder the act of 1798, c. 66, I do not know 
that a court is at liberty to indulge any such 
presumption, unless the words of the instru- 
ment itself justify it upon a plain construc- 
tion of their import. Let us attend then to 
the words of the present assignment The 
direction is "to apply the trust monies to the 
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payment and discharge of $8,400 due for cns- 
tom-lioiise "bonds and liabilities, as mentioned 
in said Scliedule A." By turning to that 
schedule Wv? find the description to be, 
"amoiuit of custom-house bonds, upon which 
Washington Monroe is surety, $8,400." So 
that the schedule does not include all custom- 
house bonds; but those only, upon which 
Monroe is surety. If, therefore, we take the 
general clause as it is controlled and explain- 
ed by the schedule, (as we are bound to do,) 
it is manifest that the custom-house bonds, al- 
luded to, are those only, on which Monroe Is 
surety. The preamble to the assignment 
fortifies this conclusion; for it recites as a 
main object thu desire' to secure Monroe for 
his liabilities as indorser and surety; and the 
whole structure of the assignment shows, that 
he was a favored creditor, not merely as 
surety, but as indorser. He is not yet in- 
demnified to the amount of $10,000. 

But it is argued, that the sum provided for, 
viz. $8,400, is more than the amount due on 
the bonds on which Monroe is surety, and that 
the actual amount of all the custom-house 
bonds approaches nearer the sum, viz. to $8,- 
257; and therefore the presumption is, that 
all bonds were intended to be included. Now, 
in answer to this, there is force in the re- 
mark made at the bar, that the sum seems 
put down as a mere estimate, and not as the 
exact amount; for the terms of the assign- 
ment are, that "the three sums of raoney, to- 
gether with the said amount of custom-house 
bonds, amount in aU, as near as can be as- 
certained, to the full sum of," &c. Besides, 
in either view, there is a mistake as to the 
amount of the custom-house bonds. If the 
amount of all the bonds had been exactly $8,- 
400, there might have been a stronger ground 
for argument. If, then, the sum be mistaken, 
and we resort to the other words of the in- 
strument to qualify or expl&.in the intention, 
we there find the bonds described to be those, 
on which Monroe is surety. The mistake is, 
therefore, corrected by the context. Where 
there is any repugnancy or mistake in a de- 
scription, if sufficient certainty as to the thing 
intended on the whole appears, the repugnan- 
cy or mistake does not vitiate. Taking the 
whole description together, it will run thus: 
"$8,400 for custom-house bonds, upon which 
W. Monroe is surety;" and upon such an as- 
signment, intended for his special protection, 
there cannot, I think, be a legal doubt, that 
the mistake of the amount must yield to the 
certainty of .the other part of the deseriptiou. 
The whole provision must otherwise be re- 
jected for utter imcertainty, and Monroe be 
left without any security, since the misde- 
scription as to the amount of aU the bonds 
owing to the United States is equally clear; 
or we must resort to parol evidence to ex- 
plain the latent ambiguity. See Colpoys v. 
Colpoys, 3 Jac. 451, 462. 

My opinion is, that there is no necessity to 
resort to such evidence in this case. But If 
resort is to be had, the answers of the trus- 



tees, and particularly of Monroe, are entirely 
decisive. He explicitly swears, tliat no other 
bonds, than those on which he was surety, 
were in the contemplation of the parties, or 
intended to be provided for; and that at the 
time of the assignment, the exact amount of 
these was not known to them. This is not 
all. The onus probandi is on the United 
States in this case, to establish, that the bond 
now in controversy is covered by the assign- 
ment; for otherwise, Monroe has a right to 
retain for the deficiency due to him. There is 
an acknowledged mistake in the amount of 
the bonds in the description. The United 
States must show, either that there is suffi- 
cient certainty on the face of the instrument 
to establish their claim, (which has not been 
done,) or that parol evidence is admissible to 
explain the intent; and then that very evi- 
dence overthrows their claim. 

Upon the whole, my opinion is, that the 
trustees are entitled to be discharged, and 
judgment must be entered accordingly. Trus- 
tees discharged. 



Case "No. 15,561. 

UNITED STATES v. LARKIN. 

[4 Cranch, C. 0. 617.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Ckimikaij Evidence — Conversations — Ihdict- 
mest— sukplusage. 

1. Conversations of the defendant may be ^v- 
eu in evidence against him, although not amount- 
ing to a confession of guilt, and not corroborated 
by other testimony; but the court will not 
say whether the evidence is sufficient to convict 
the prisoner. 

2. Unnecessary words, not altering the nature 
of the charge, inserted in an indictment, by the 
grand jury, may be rejected as surplusage, after 
verdict. 

Indictment for highway robbery of George 
Milburn. 

Mr. Milbuxn, the witness, testified, upon 
the trial, that, when the prisoner [Dennis 
Larkin] was arrested and brought into the 
magistrate's office, and before he was in- 
formed for what he was arrested, the pris- 
oner asked on what night it was. Being in- 
formed that it was on the night of the 17tli 
of October, he said he could prove by his 
bedfellow, that he was not there. Milburn 
then stated to the prisoner all the circum- 
stances of the robbery, as he had learned 
them from others, as well as from his own 
knowledge, until he was made insensible by 
the blow which knocked him down. To 
which the prisoner replied that Milburn had 
no witnesses but colored persons, and they 
were not good witnesses against a white 
man. The prisoner also trembled, and ap- 
peared to be much agitated by the witness's 
statement of the circmnstazices. 

Mr. Hoban, for the prisoner, prayed the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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court to instruct the jury, that such evi- 
dence, without corroljorating circumstances, 
is not evidence against the prisoner. He 
cited Wheeler's Digest, which refers to a 
case decided in North Carolina. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) refused so to instruct the ju- 
ry, and referred to the note to the same case 
in Wheeler, and to 4 Starlcie, 48, 53. 

The jury having found the prisoner guilty, 
his counsel moved, in arrest of judgment, be- 
cause the indictment, which has only one 
count, charges two distinct offences, subject 
to difilerent punishment, namely: highway 
robbery, and an assault and battery, with 
intent to kill; the first being punishable un- 
der the sixth section of the penitentiary act 
[4 Stat. 448], by imprisonment and labor in 
the penitentiary for a period of not less than 
three nor more than seven years; and the 
other imder the second section, of not less 
than two nor more than eight years. 

The indictment, as sent to the grand jury, 
by the district attorney, was a feimple indict- 
ment, in common form, for highway robbery; 
the grand jury, however, interlined the 
words, "and battery, with intent, him, the 
said Milbum, to kill," and also the words, 
"did beat and wound," so as to make it read 
thus: "With force and arms, at the county 
aforesaid, in the common highway, there, in, 
and upon one George Milbum, in the peace 
of God and of the United States, then and 
there being, feloniously did make an assault 
and battery, with intent, him, the said IVtil- 
burn, to kill, and him, the said George Mil- 
bum, did beat and woimd, in bodily fear and 
danger of his life, in the highway aforesaid, 
then and there feloniously did put; and 
bank-notes of the value of three hundred 
dollars; and silver coins of the value of one 
dollar and fifty cents; and a gold watch and 
seal of the value of one htmdred and seventy- 
five dollars; and one pencil-case of the value 
of one doUar; and one penknife of the value 
of seventy-five cents, the money and prop- 
erty of the said George Milbum, from the 
person and against the will of the said 
Geoi:ge Milbum, in the highway aforesaid, 
then and there feloniously and violently did 
steal, take and carry away, against the peace 
and government of the United States, and 
against the form of the statute, in such case 
made and provided." 

The attorney for the United States cited 1 
Chit. Cr. Law, 254, 255; Com. v. Gillespie, 7 
Serg. & R. 469; Stoops v. Com., Id. 491; and 
Harman v. Com., 12 Serg. & R. 69. 

THE COURT (nem. con.) overruled the mo- 
tion, being of opinion that the assault and 
battery were included in and made a part of 
the offence of robbery, as much as the steal- 
ing, taking, and carrying away of the money, 
watch, &c., which are also charged; and 
therefore, although the words, "with intent 
to kill," are added, they are merely stated as 
words of aggravation, and may be rejected 
as surplusage; so that the count does not 



charge more than a single offence. See 
Young V. Rex, 3 Term R. 98, 103, 106, 107; 1 
"Chit Cr. Law, 231 (b), 248, 249; and Rex v. 
Fuller, 1 Bos. & Pul. 180. 

The prisoner was sentenced to the peni- 
tentiary for six years. 



Case M"o, 15,563, 

UNITED STATES v. LARKIN. 

[Hoff. Dec. 23.] 

District Court, N. D. California. Feb. 7, 1861. 

Mexican Land Grants — Looatiok — Objections 

TO SORVET — SOBSEQUENT GhAST OF 

Same Land. 

[1. If a grant solicited by the diseno describes 
the first line as being a designated parallel of 
latitude, and the same is delineated on the dise-. 
iio with great accuracy by reference to natural 
monuments, and the grant refers to the diselio 
for the description of lie lands, the line as estab- 
lished by such natural monuments must be taken 
as the true boundary, although, owing to the 
lack of facilities or sMli for determining parallels 
of latitude, the said natural line does not in 
fact coincide with the parallel line.] 

[2. Where, after a valid grant had been made, 
a subsequent grant of a large tract, including 
most of the first grant, was made to another, 
on the supposition that the first grant had been 
abandoned, Jield that, the first grant having been 
made with reference to a base line ascertainable 
with positive accuracy, with a statement of 
quantity which would determine the other lines, 
the tract must be located according to the said 
description without reference to the fact of its 
inclusion in the subsequent grant, and without 
any attempt to extend it otherwise than as de- 
scribed for the purpose of avoiding such subse- 
quent grant.] 

[3. The location of a valid grant, confirmed 
by the departmental assembly, cannot in any 
way be affected by the circumstance that, with- 
out any notice to the grantee, his grant was 
treated as forfeited, and a part of the land em- 
braced within the diseno of a tract granted to 
another.] 

[Claim of T. O. Larkin. to a ranch on 
Feather river, originally granted to one 
Flugge. On objections by the United States 
to the survey.] 

HOFFMAN, District Judge. The rancho 
which has been surveyed was originally 
granted to one William Flugge, on the 21st 
of February, 1844^=. The tract solicited is de- 
scribed in the petition as situated "on the 
west 'side of Feather river, and extending 
along the said river from north latitude 39° 
33' 45" to the parallel 39° 46' 45"," forming, 
on this line, a square one league in breadth, 
and called "Boga," as appears by the accom- 
panying diseiio: On the 21st of February, 
1844, the governor, by his decree of conces- 
sion, declared Flugge the owner of five 
square leagues on the western side of the 
Feather river, and in the center of a tract 
called "Boga." Its first boundary to be from 
the parallel of latitude 39° 33' 45" N. The 
formal title issued on the same day, de- 
scribes the land in a similar manner,, and 
the fourth condition states it to be "of the 
extent of five square leagues, as the respec- 
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tive diseno explains." On the 13tli of June, 
1845, the grant was approved by the depart- 
mental assembly; and on the 26th of Jime 
of the same year a certificate of the ap- 
proval was given to the grantee. The di- 
seno which accompanies the petition was 
drawn by John Bidwell, and it represents 
the land solicited with unusual accuracy and 
certainty. A tract on the west bank of the 
Feather river is delineated five leagues in 
length and one in breadth, as shown by the 
scale. At its southern extremity, a straight 
line, marlied "Latitud norte 39° 33' 45"," is 
drawn; while on the north, on the margin 
of the paper, the words "Latitud 39" 48' 45"" 
are written. It would seem, from this de- 
scription, that the precise tract intended to 
be granted could be located with entire cer- 
tainty. It is said, however, that the south- 
em boundary of the land, as surveyed, is 
not the true parallel of latitude 39' 33' 45", 
which is much further to the north, and it 
is suggested that the land should be bound- 
ed on the south by that parallel, wherever 
the same, on accurate observations, be found 
to be. 

It is not proved in this case where that 
line of latitude is in fact situated. I do not, 
however, understand it to be claimed that 
the land has been located with reference to 
it. "With the imperfect instruments and in- 
accurate observations- upon which the for- 
mer inhabitants of the country were obliged 
to rely, it would be siirprising if the latitude 
of any points had been determined with en- 
tire accuracy. But the diseno shows unmis- 
takably what was the situation of the line 
considered and called the parallel of north 
latitude 39"^ 33' 45". It represents other 
ranchos lying below it on the river. Four 
Indian rancherias lying on the other side of 
the river are also designated, two near the 
upper and two near the lower lines of the 
tract. Near the -center is represented an In- 
dian village, called "Boga," from which the 
rancho derived its name, and what is still 
more unmistakable, the Honcut creek is laid 
down as fiowing into the Feather river at 
a point somewhat to the south of the center 
of the tract. On comparing the course of 
the river, as represented on the diseno, with 
its delineation on the returned plot of sur- 
vey, it will be found to be laid down on 
the former with great accuracy. Almost ev- 
ery bend can reiadily be recognized and iden- 
tified, and the portion of it along which the 
rancho was intended to be located can be 
determined with entire certainty. As, then, 
the situation of the southern boundary is 
thus determined by natural objects, it must 
be located with reference to them, notwith- 
standing that the grantor, by reason of im- 
perfect observations or inaccurate calcula- 
tions, may have made an error in designat- 
ing it as a particular parallel of latitude. 
If any authority be needed on a point so 
(dear, it will be found in the case of U. S. 
V. Sutter [21 How. (62 U. S.) 170], when the 



supreme court disregarded a similarly erro- 
neous designation of a parallel of latitude 
and located the line with reference to nat- 
vxal objects, and in accordance with the tes- 
timony showing where it was, in fact, run 
upon the ground. 

It is further objected to the survey that 
the same land was afterwards granted to 
the brothers Fernandez. It appears that, 
after the grant to Plugge, the brothers Fer- 
nandez applied to Sutter for a certificate to 
the effect that certain lands on the Feather 
river, north of Sutter's line, and extending 
to the foot-hiUs of the Sierra Nevada, were 
vacant Sutter, supposing that Flugge had 
abandoned his grant, directed Bidwell, to 
make a map for the brothei-s Fernandez, em- 
bracing the best lands on the west bank of 
the Feather river. This Bidwell according- 
ly did, and the map was made so as to in- 
clude a tract, extending from what was sup- 
posed to be Sutter's north line to the foot- 
hills, and including the place called "Boga," 
and all or the greater portion of Flugge's 
land, together with lands to the north of the 
latter extending to the foot-hills. The claim 
of Fernandez has been confirmed, surveyed, 
and patented. It is located five leagues to 
the north of the northern line of Sutter as 
now surveyed. The Larkin survey, now un- 
der consideration, embraces these five 
leagues, lying between the southern line of 
Fernandez and the northern line of Sutter. 

It is urged, that inasmuch as the land des- 
ignated on the diseSo of Fernandez includes 
the whole or the greater part of the tract 
granted to Flugge, and inasmuch as the 
grant of the former has been located on the 
northern part of the tract embraced within 
his^ diseno, Flugge's grant should be so lo- 
cated as to cover the same lands; it being 
apparent that the government has made two 
grants of the same lands, the first grant 
having been treated as abandoned. This 
suggestion might possibly have been made 
with some force with regard to the location 
of the Fernandez gi-ant. But the location of 
that grant has been finally made without 
the interposition of this court, the survey 
has been approved, and the patent i^ued. 
The only question now to be considered is, 
what lands were granted to Flugge. Nor 
can the location of his grant be affected by 
the circumstance, that without any de- 
noimcement, or notice to him, his grant, 
though confirmed by the departmental as- 
sembly, was treated as forfeited, and a por- 
tion of his land embraced within the diseiio 
of a tract granted to another. The location 
of the Flugge rancho is fixed by the very 
terms of his grant and the delineation of the 
diserio, and nothing is necessary but to find 
the true situation of the line marked, on the 
diseno, "latitud norte 39" 33' 45"," and meas- 
ure thence to the northward five leagues in 
length by one in width along the Feather 
river. 

It is further objected that Larkin, the 
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daimant, has sought to locate his land fur- 
ther up the river than the present survey; 
that he has represented such location to he 
that called for by the grant and claimed by 
him, and that various persons have made 
settlements on the southern portion of what 
is now embraced in the. survey. If under 
the grant and within the limits of the di- 
seilo, any election could have been exercised 
by Larkin, as to the precise location of the 
quantity granted, he might possibly be found 
to make his election in accordance with pre- 
vious representations, on the truth of which 
others have innocently relied. But whether 
or not such representations and claims 
would amount to an election, so as to estop 
him from subsequently making any other, it 
is unnecessary to inquire, for his grant per- 
mits no right of election whatever. It des- 
ignates, in terms, the "first boundary." The 
Feather river is the second. The petition 
and diseSo show the width of the tract, viz. 
one league, and quantity will determine the 
northern boundary. I am unable to per- 
ceive how, with so distinct a ^designation of 
the precise land, either Mr. Larkin or this 
court can exercise any discretion on the sub- 
ject The land granted, and none other, 
must be surveyed, no matter what may be 
the wishes of the present owners, or what 
might have been the erroneous notions or 
representations of Mr. Larkin as to its loca- 
tion. 

But in locating this line, it appears to have 
been supposed that the northern line of Sut- 
ter's rancho was intended to be the south- 
ern line of the grant. It is true that Mr. 
JBidwell states that he meant the tract on 
the diseSo to have for its southern bound- 
ary the land of Sutter. But neither the pe- 
tition nor the grant make any mention what- 
ever of Sutter's land. The position of the 
line which the grant declares to be the "first 
boundary," must either be determined by 
ascertaining where is the 39' 33' 45" north, 
or by finding by means of natural objects 
the position of the line so marked, and 
which the grantor erroneously supposed to 
be the parallel mentioned. That the latter 
course must be adopted is clear. But on 
comparing the line as drawn on the diseno 
with the southern boundary of the land sur- 
veyed, it is, I thinlc, manifest, that the tract 
has been located too far to the southward. 
The Honcut creek, which is, perhaps, the 
most unmistakable object delineated on the 
dfseiio, is represented on the latter as fall- 
ing into the Feather river,— the part below 
the junction being considerably less in ex- 
tent than that above it. But in the tract" 
surveyed, the junction of these streams is 
considerably above the center of the tract, 
leaving much the larger portion of the land 
below it. Again, the lands of the river, be- 
low the point of junction, are laid down on 
the diseSo with much accuracy, and can be 
recognized and identified on the plot, though 
the latter is on a much larger scal6. It can 



readily be seen, by comparing the two, at 
what point on the river the southern boimd- 
ary of the diseno was run; and its position 
can further be ascertained by reference to 
the rancherias Honcut and Beebee, which 
are noted on the diseno as to the north of it, 
and the Kancheria Tomscha, which is refer- 
red to as lying to the south of it, and not 
within the tract solicited. It would seem 
that the most southern of these rancherias 
has been included in. the survey. But the 
more reliable indication is the course of the 
river. By tracing its course from the junc- 
tion of the streams, in both maps, it will be 
foimd that the southern line of the survey 
is not drawn at the head where the line of 
latitude is drawn on the diseSo, but consid- 
erably above it. This I consider clearly er- 
roneous. 

. It would seem that the surveyor has taken 
the southern line of the Fernandez rancho 
for his point of beginning, and surveyed 
south for the quantity, whereas the grant 
explicitly directs that the southern line be 
marked on the diseno; 39" 33' 45", shall be 
the "first boimdary," Ibut makes no mention 
whq.tever of a northern boundary. If, by 
commencing as the grant directs, the five 
leagues should embrace any portion of the 
land patented to Fernandez, it is a resvilt 
naturally to be expected when a second 
grantee asks for and obtains land already 
granted to another. He may esteem him- 
self fortimate (if Flugge's be the better 
title) that within the limits of his diseno 
was included a tract sufficiently large to al- 
low his four leagues to be located in great 
part without interfering with Flugge, and 
that he has been allowed so to locate it as 
to cover the remainder of the tract. But it 
cannot be claimed, that, in order to give Fer- 
nandez his whole four leagues, the Flugge 
grant is to be pushed further down the riv- 
er than the point sd explicitly referred to in 
the grant, and plainly delineated *on the 
diseno as the south^ern boimdary. 

It has already been said that neither the 
grant nor the petition in any way mention 
the lan,d of Sutter, or his supposed northern 
line as forming the southern boundary of the 
tract. The parallel of latitude mentioned in 
Sutter's grant as his northern boimdary is 
39° 41' 45" N, while the paraUel mentioned 
in this grant as its southern boundary is 
39° 33' 45". This last cannot, therefore 
have been designated in this grant on the 
supposition that it formed the northern line 
of Sutter. But, even if the parallel on this 
diseno were the same as that designated in 
Sutter's grant as his northern boimdary, it 
would merely show that the draftsman 'sup- 
posed that Sutter's line would be identical 
with the line drawn on this diseno as 
the southern boundary. Whether it be so 
or not cannot now be determined. The 
position of the line marked on this diseno 
with the figures 39' 33' 45" is absolutely 
fixed by unmistakable natural objects. Nor 
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can it be moved further south, so as to co- 
incide with Sutter's northern line, as since 
surveyed, mainly because the two might 
have been supposed to be identicaL 



Case No. 15,563. 

UNITED STATES v. LARKIN et al. 

[Hofif. Land Cas. 41.] i 

District Court, N. D. California. June Term, 
1855.2 

Mexican Land G-bants — AppKaVAL of Depaiit- 

MESTAI/ ASSEMBLT. 

Under the decision of the supreme court in 
U. S. V. Fremont [18 How. (59 U. S.) 30], this 
claim must be confirmed. 

Claim for eleven leagues of land on the 
west bank of the Sacramento river, con- 
firmed by the board, and appealed by the 
United States. 

[This was a claim by Thomas O. Larkin 
and John S. Missroon f or the .Timeno rancho 
in Colusi and Yuba counties, containing 4S,- 
854.26 acres.] 

S. W. Inge, U. S. Atty. 

A. C. Whitcomb, for appellees. 

HOFFMAN, District Judge. In this case 
the claim of the appellees was confirmed by 
the board of commissioners. An appeal from 
that decision was taken to this court But 
the case has been submitted by the district 
attorney without the statement of any ob- 
jection to the validity of the claim on the 
part of the United States. The original grant 
by Governor Micheltorena to Manuel Jimeno 
is dated in November, 1844. The conveyance 
to the present claimants is dated August 30, 
1847. The grant is fully proved. Nor is its 
genuineness called in question. The grant 
appears to have been submitted to the de- 
partmental assembly, and referred to a com- 
mittee on vacant lands, June 3, 1846, but 
no further action on it is shown to have 
been had. 

The espediente, however, was returned to 
and is found among the government ar- 
chives. Had the action of the assembly been 
unfavorable, the governor should have trans- 
mitted it to the supreme government for its 
resolution. Regulations of 1828, § 6. The 
fact, therefore, that the expediente was not 
so transmitted, but was returned like other 
approved grants to the archives, renders it 
highly probable that the approval of the 
assembly was actually obtained. The ab- 
sence, however, of that approval has been 
held- by the supreme court to be no obstacle 
to the confirmation of the claim. It is un- 
necessary, therefore, to determine whether 
the evidence in this case is sufficient to raise 

1 [Reported by Numa Hubert, Esq., and here 
rpprinted by permission.] 

2 [Affirmed in 18 How. (59 U. S.) 557.] 



the presumption that the assembly actually 
approved the grant. The land claimed by 
the appellees is described in the original 
grant as "the tract of land which is unoccu- 
pied between the rancho which has been 
granted to the children of Don Tomas O. 
Larkin, the river Sacramento and the un- 
cultivated lands which are on the side of the 
south, entirely in conformity with the show- 
ing in the corresponding plan." 

On reference to the plan or map found in 
the expediente, we find the boundaries of 
the tract granted laid down with considera- 
ble precision. The first or northern bounda- 
ry is the rancho granted to the children 
of Don Tomas O. Larkin. The eastern bound- 
ary is the Sacramento river; the southern 
is a large estero, (marked on the map "lin- 
dero," or boundary) running into the Sac- 
ramento about two leagues above, as ap- 
pears by the scale upon the diseSo, the 
mouth of Feather river. Nothing appears 
on the map to indicate the locality of, the 
western boundary. That boundary is evi- 
dently an imaginary line running parallel 
with the Sacramento, and as far distant 
therefrom in a westerly direction as to em- 
brace within the tract the quantity of land 
granted. There is no difficulty, therefore, in 
ascertaining the locality of the land grant- 
ed, nor has any objection of that kind been 
raised. 

There is no evidence that the grantee took 
possession of his land. The grant, however, 
does not contain the usual condition of cul- 
tivation and habituation within a year. The 
omission of this condition may possibly have 
been owing to the fact that the grantee was 
already in possession of the land. It ap- 
pears, however, from the evidence, that from 
the latter part of 1844 until the end of 
1847, it was unsafe to go into the valley of 
the Sacramento unless in the vicinity of 
Capt. Sutter's fort From 1844, the time of 
the grant, until its final occupation by the 
American forces, the country was distracted 
by the wars between Micheltorena and Pio 
Pico, and between the latter and Castro. It 
is weU known that during this state of 
things the uncivilized Indians became more 
turbulent, and were dangerous to the frontier 
settlements, which were not strong enough 
to resist them. In 1847 the rancho was tak- 
en possession of and extensively stocked by 
the present claimants, arid this seems to have 
been the earliest moment when the settle- 
ment could have been effected. 

The circumstances in this case are almost 
identical with those in the case of U. S. v. 
Fremont [18 How. (59 U. S.) 30], and under 
the authority of tbat case the excuses for 
the nonfulfillment of the conditions must be 
deemed sufficient There is nothing, in the 
case from which an abandonment of the 
grant can be inferred. We think, therefore, 
that the decision of the board should be af- 
firmed, and the claim of the appellees be 
decreed to be valid. 
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[Upon being taken on an appeal to the su- 
preme court, the judgment of this court was 
affirmed, Mr. Justice Campbell dissenting. 18 
How. (59 U, S.) 557.] 



Case N"o. 15,564. 

UNITED STATES v. LARKIN et al. 
[Hoff. Land Cas. 75.] i 

District Court, N. D. California. Dec Term, 

1855. 
Mesican Lasd Grant — Appro vai. nr Depart- 
mental ASSEJIBLY. 
No objections made to the validity of this 
claim. 

Claim for ten leagues of land in Colusi 
county, confirmed by the board, and appeal- 
ed by the United States. 

[This -was a claim by Francis Larkin and 
others for the rancho de Larkin, granted 
December 15, 1844, by Manuel Micheltorena, 
claim filed March 24, 1852, confirmed by the 
commission April 25, 1854, containing 44,- 
364.22 acres.] 

S. "W. Inge, U. S. Atty. 
Stanly & King, for appellees. 

HOFFaiAN, District Judge. This case 
was unanimously confirmed by the board of 
commissioners. It has been submitted to 
us without argument or the statement of 
any objections to it on the part of the ap- 
pellants. The points made by the law agent 
before the commissioners are all fully con- 
sidered in their opinion contained in the 
transcript, and we deem it enough to say 
that we see no reason to dissent from the 
conclusion at which they arrive. Of the 
genuineness of the grant there can be no 
question. It was approved, as the board and 
this court consider, in an imqualified man- 
ner by the departmental assembly, and the 
conditions have been substantially complied 
with; The description in the grant and the 
delineation on the map, which is unusually 
accurate, indicate unmistakeably the locali- 
ty and boundaries of the granted land; and 
the decree of the commissioners, which we 
are asked to aflann, particularly designates 
the boundaries of the tract, the title to which 
is confirmed to the claimants. A decree af- 
firming their decision must be entered as 
prayed for by the claimants. 



UNITED STATES (LARKIN v.). See Case 
No. 8,091. 



Case No. 15,665. 

UNITED STATES v. LARNED. 
[4 Cranch, C. O. 312.] 2 

Circuit Court, District of Columbia. May 

Term, 1833, 

Handwriting — Comparison. 

Where the witness has acquired a knowledge 

of the handwriting of the prisoner, by having 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.J 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 



often seen him write, &c., it is competent for him 
to compare the paper in question with the genu- 
ine handwriting of the prisoner, and to state 
his belief resulting from both sources. 

Indictment [against Joseph Larned] for 
forging a certificate of freedom. Upon the 
trial, a witness, Mr, Keller, stated that he 
was acquainted with the handwriting of the 
prisoner. That about three years ago he 
and the witness wrote in the same oflBce. 
When he first &aw the paper, if the prison- 
er's name had not been mentioned, he would 
not have said, at once, that it was his writ- 
ing. If the prisoner's name had been men- 
tioned, he would have thought it might be 
his, but he could not have sworn to it. He 
took it to the books of record, written by 
the prisoner, and from the comparison, and 
a similarity and peculiarity in the form of 
his capital letters, he did and does believe 
the paper in question to be in the handwrit- 
ing of the prisoner. 

Mr. Taylor, for the prisoner, objected that 
this was evidence by comparison of hands, 
which is not admissible. 

THE COURT (nem, con.) said, as the wit- 
ness' belief was founded, in part, on his 
general knowledge of the prisoner's hand- 
writing, and in part on his having compared 
it with the writing of the prisoner, the evi- 
dence must go to the jury with an instruc- 
tion, that so far as the witness' opinion was 
founded upon the comparison, it was not 
evidence. 

But THE COURT (nem. con,), upon con- 
sideration of the authorities cited in 4 Star- 
kie, 651, Add, (Pa.) 35, and 6 Bin, 349, said 
that they were satisfied that where the wit- 
ness has acquired a knowledge of the hand- 
writing of the prisoner by having often seen 
him write, &e., it is competent for him to 
compare the- paper in question with the 
genuine handwriting of the prisoner, and to 
state his belief resulting from both sources. 

The prisoner was convicted, and sentenced to 
the penitentiary. [See Case No. 15,566.] 



Case Ho. 15,566. 

. UNITED STATES v. LARNED. 

[4 Cranch, C. C. 335.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1833. 

Forgery — Indictment — Surplusage— Judgment. 

Quaere, whether, in an indictment under the 
penitentiary act [4 Stat. 448], for forging a 
"paper writing," it must not, be averred to have 
been done "to the prejudice of the right" of 
some person; and whether upon an indictment 
for a felony, judgment may be rendered as for 
a misdemeanor; and whether, if the facts stat- 
ed in the indictment do not amount to felony, 
the word "feloniously" may not be rejected as 
surplusage, and judgment given as for a misde- 
meanor? 

The prisoner [Joseph Lamed] who was con- 
victed at the last term [Case No. 15,565] for 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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feloniously forging, uttering, &c., a certain 
paper writing, &c. (being a certificate of free- 
dom), was brouglit up and sentenced to the 
penitentiary, under tlie 11th section of the 
penitentiary act of March 2, 1831 (4 Stat. 448) ; 
CRANOH, Chief Judge, doubting, because the 
indictment does not charge it to have been 
done "to the prejudice of the right of any 
person, body politic," &e.; and because no 
statute in force here makes it felony; and be- 
cause judgment as for a misdemeanor cannot 
be given on an indictment for felony. U. S. v. 
M'Carthy [Case No. 15,656] . But quaere, wheth- 
er, if the facts stated in the indictment do 
not amount to felony, the word "feloniously" 
may not be rejected as surplusage, and judg- 
ment given as for a misdemeanor? If the in- 
dictment does really charge a felony, I think 
the authorities are pretty clear that judg- 
ment cannot be given upon it, as for a mis- 
demeanor. See 1 Chit. Or. PI. 195, 281, 286, 
287, 289; Fost Crown Law, 424; Cro. Jac. 
607; 11 Coke, 58; 2 Hale, P. C. 170; 2 Leach, 
1107; Hawk. P. 0. bk. 2, c. 25, § 110; Bac. 
Abr. "Indictment" (H.) 2; Hardr. 21; 8 Term 
R. 536; 2 East, P. C. 985, c. 19, § 58; 2 Hale, 
P. C. 192; 1 Hale, P. C. 449; 3 Chit. Or. PI. 
1022; 1 Chit. Ci-. PI. 367-369; Sehofield's 
Case, 2 East, P. O. 1028; Westbeer's Case, 2 
Strange, 1137; .Toyner's Case, Kelyng, 29; 1 
Chit. Cr. PI. 436, 638, &e.; 2 Hale, P. 0. 172; 
2 Hen. VII., 10b. 



Case JSTo. 15,667. 

UNITED STATES v. LATOBRB. 

[8 Blatchf. 134.] i 

Circuit Court, S. D. New York. Jan. 5, 1871. 

BANKiiuPTcy— Indictmest fok Secreting Pbop- 

ERTT — SUFFICIEXOY OF— AVEBMBSTS. 

An indictment, under section 44 of the bank- 
ruptcy act of March 2, 1867 (14 Stat. 539), pur- 
liorting to charge the offence of secreting prop- 
erty by the debtor, with intent to prevent it from 
coming into the possession of his assignee in 
li.-mkruptcy, will be quashed, where it merely 
avers the commencement of proceedings in in= 
voluntary bankruptcy pursuant to the act, with- 
out describing the proceedings except by the 
names of the petitioning creditors, and the 
words, "pursuant to the act," and without naming 
the court, or the time, or the place where the pro- 
ceedings were instituted. 

This ease came before the court on a mo- 
tion to quash an indictment [against Ramon 
S. LatoiTe]. The indictment wa!s framed un- 
der section 44 of the bankruptcy act of 
March 2, 1867 (14 Stat. 539), which declares, 
"that, from and after the passage of this 
act, if any debtor or bankrupt shall, after 
the commencement of proceedings in bank- 
ruptcy, secrete or conceal any property be- 
longing to his estate, * * * with intent 
to prevent it from coming into the posses- 
sion of the assignee in bankruptcy, or to 
hinder, impede or delay either of them in 
recovering or receiving the same, * * * 

T- [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, nnd Lere reprinted by permission.] 



I he shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, in any court 
of the United States, shall be punished by 
imprisonment, with or without hard labor, 
for a term not exceeding three years." The 
first count alleged, that, after the passage 
of an act, entitled "An act to establish a 
uniform system of bankruptcy," the accus- 
ed, being then and there a debtor or a bank- 
rupt, within the true intent and meaning of 
the said act of congress, and after the com- 
mencement of proceedings in bankruptcy, 
which had, then and there, under and pur- 
suant to the act aforesaid, been commenced 
against him by certain of his creditors, to 
wit, Samuel H. Cornell and Charles J. Cane, 
secreted and concealed certain property (de- 
scribing it with a degree of certainty), with 
intent to prevent the said money, bank- 
bills and merchandize from coming into the 
possession of the assignee in bankruptcy in 
the said proceedings, with intent to hinder 
and delay the said assignee in bankruptcy 
of said Latorre, in recovering and receiving 
the same, and against the dignity of the 
United States and the force of the statute 
of the said United States in such case made 
and provided. There were several other 
counts in the indictment, which were similar 
in respect to the averment which was here 
called in question. 

Ambrose H. Purdy, Asst U. S. Dist. Atty. 
Benjamin P. Sawyer, for defendant. 

BENEDICT, District Judge. Many objec- 
tions have been taken to the counts of this 
indictment, but I consider it necessary to 
pass upon only one of them here; and that 
is, that a mere averment of the commence- 
ment of proceedings in bankruptcy, pursu- 
ant to the act, without in any Tvay describ- 
ing the proceedings, except by the names 
of the creditors, and the words, "pursuant 
to the act," is insuflficient. This objection, 
which is applicable to all the counts of the 
indictment, is fatal. 

While it is conceded, that, in describing 
statutory offences, it is, in general, sufficient 
to follow the words of the statute, and it is 
equally true, that the strict rules held appli- 
cable to felonies are not applicable to those 
offences against the United States which ai'e 
by law declared to be misdemeanors, it is 
none the less true, that an indictment for a 
misdemeanor must state an offence, and 
must convey to the accused the information 
necessary to enable him to make his de- 
feace. The present indictment does not do 
that. It does not state a time, nor a place 
nor a tribunal bjefore which the alleged pro- 
ceedings in bankruptcy were taken, subse- 
quent to which, and with reference to which, 
the accused made the alleged conveyance 
of his property. It neither alleges any ad- 
judication or proceedings in bankruptcy be- 
fore a court of competent jurisdiction, nor 
does it set forth any facts from which the 
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court can see that any court had jurisdic- 
tion of the proceedings alluded to. The gist 
-of the offence created by the 44th section of 
the bankrupt act, is a conveyance with in- 
tent to lieep property from an assignee in 
bankruptcy, and the offence cannot be com- 
mitted unless proceedings in bankruptcy 
have been commenced in a court of compe- 
tent jurisdiction, in -which an assignee can 
be appointed; but this indictment fails to 
aver such proceedings. It does not even 
aver proceedings in any court. There might 
have been proceedings in bankruptcy com- 
menced by the creditors named, against the 
accused, on more than one occasion, and 
before more courts than one; but this in- 
dictment gives the accused no clue by which 
to determine with reference to .which pro- 
ceedings the charge of fraudulent convey- 
ance is made. For this reason, therefore, I 
am of the opinion that the indictment is de- 
ficient and must be quashed. 



Case mo. 15,568. 

UNITED STATES v. LATJB. 

[4 Cranch, O. 0. 703.] i 

Circuit Court, District of Colimibia. March 
Term, 1836.2 

Set-Off — Transcript from Treasurt Books — 

Disbursing Officrr — Secosdart Evidence 

— Instrdctioss to Jcry. 

1. If there is any evidence in supiwrt of a 
credit claimed by the defendant, the court will 
not instruct the jury that the defendant is not 
entitled to such credit. 

2. A transcript from the books of the treasury 
of fhe United States, charging the balance of 
a former settlement, is not, per se, evidence up- 
on which the jury can find a verdict for the 
United States for such balance. 

3. If a public disbursing officer has lost his 
vouchers without faiilt on his part, and he has 
inoduced the best secondary and presumptive 
evidence in his power, it is for the jury to find 
vvhether he has faithfully disbursed the pub- 
jic money which came to his hands. 

-4. If a document be read by the defendant, 
by consent, containing a statement of the de- 
fendant's conversations, the court will not in- 
struct the jury that such conversations are not 
evidence of the facts therein stated. 

Assumpsit, to account for public money re- 
ceived by the defendant [Andrew M. Laub] 
for certain purposes. The United States 
claimed a balance of $11,855.86, unaccounted 
for. The defendant claimed credits for cer- 
tain items to the same amount By the 
burning of the treasury offices all his vouch- 
ers were destroyed; he beiog an officer in the 
treasury departanent, and having left his 
vouchers in liis desk on the 31st March, 1833, 
the night of the fire. The defendant having 
offered some evidence in support of his claim 
for certain items of credit, 

Mr. Key, for the United States, prayed the 



1 [Reported by Hon. William Cranch, Chief 
J ndge.l 

2 [Affirmed in 12 Pet. (37 U. S.) 1.] 



court to instruct the jury that the defend- 
ant was liot entitled to credit for those 
items; which instruction THE COtrKT 
(THRUSTON, Circuit Judge, contra) refused 
to Eive. 

THE COURT (THRUSTON, Circuit Judge, 
conti*a> instructed the jury, at the prayer of 
Mr. Coxe, the defendant's counsel, that the 
account from the treasury department upon 
which a balance appears against the defend- 
ant of $7,769.25, is not, per se, evidence upon 
which the juiy can find a verdict against the 
defendant for the items in the same which 
appear to be balances on former settlements. 
And further (THRUSTON, Circuit Judge, 
contra) instructed the jury that if from the 
evidence, they should believe that the de- 
fendant had faithfully paid over, for public 
purposes and within tie sphere of his official 
duty, all the public money which came to his 
hands, then the plaintiff is not entitled to re- 
cover. 

The defendant's counsel, with the consent 
of the attorney of the United States, having 
read certain parts of a public document. No. 
22, containing certain affidavits taken by or- 
der of the president, in relation to the burn- 
ing of the treasury offices, and stating con- 
versations between the defendant and Mr. 
Ashbury Dickens and Mr. McLane; and aft- 
er other evidence had been given by the de- 
fendant; prayed the eoxirt to instruct the 
jury that the conversations of the defendant 
with Mr. Dickens and Mr. MeLane, read 
from that executive doeimient by the defend- 
ant's counsel, are not evidence to the jury of 
the facts stated by the said defendant in the 
said conversations. 

Which instruction, THE COURT (THRUS- 
TON, Circuit Judge, contra) refused to give. 

Verdict for the defendant Affirmed by the 
supreme court of the United States, 12 Pet. 
[37 U. S.] 1. 



Case "No, 15,569. 

UNITED STATES v. The LAUREIi. 

[Newb. 269.] i 

District Court, D. Missouri. March, 1852. 

Shipping — Public Regulations— Penalties — 
Lien. 

1. By the second section of the act of congress 
approved July 7, 1833 [5 Stat. 304], entitled 
"An act to provide for the better security of 
tlie lives of passengers on board of vessels pro- 
lielled in whole or in part by steam," no forfei- 
ture of the boat is declared, and no express lien 
given on the boat for the penalty, in case of a 
violation. 

2. The expression in the second section, "for 
which sum or sums the steamboat or vessel so 
engaged shall be liable," is simply used to give 
a remedy against the boat by libel, and was not 
intended to give a lien expressed or implied. 

3. Where a steamboat violated the said second 
sfction, but subsequent to such violation, was 
seized and sold under the Missouri "boat and ves- 
sel act," by material men; Jield, that the United 
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States had no lien or claim, that could OTer- 
reach the claim of the material men, who had 
now acquired title to the vessel. 

In admiralty. 

The District Attorney, for the United 
States. 
Thomas B. Hudson, for claimant. ^ 

WELLS, District Judge. This was a libel 
and seiziire of a steamboat tmder the act of 
congress, approved 7th July, 1838, entitled 
"An act to provide for the better security 
of the lives of passengers on board of ves- 
sels propelled in whole or in part by steam." 
The particular violation of the act alleged in 
the libel was running the boat without a 
license imder the second section, which is as 
follows: "Sec. 2. That it shall not be law- 
ful for the owner, master or captain of any 
steamboat or vessel propelled in whole or in 
part by steam, xo transport any goods, wares 
and merchandise or passengers, in or upon 
the bays, lates, rivers or other navigable 
waters of the XJnit;ed States, from and after 
the first day of October, 1838, without hav- 
ing first obtained from the proper officer a 
license under the existing laws, and without 
having complied with the conditions im- 
posed by this act; and for each and every 
violation of this section, the owner or own- 
ers of said vessel shaU forfeit and pay to 
the United States the sum of ?500, one-half 
for the use of the informer; and for which 
sum or sums the steamboat or vessel so en- 
gaged shaU be liable, and may be seized and 
proceeded against summarily by way of 
libel in any district court of the United 
States having jurisdiction of the offence." 
The St. Louis Marine Railway and Dock 
Company intervened and filed a claim to 
the steamboat. The company had furnished 
materials for, and done work upon the boat, 
which, under the local law of ilissouri, gave 
it a lien upon the boat! The statute of 
Missouri gave the lien, and directed the 
method of proceeding to enforce it Under 
and in accordance with its provisions, the 
claim was filed in the court of common 
pleas for St. Louis county, and under pro- 
cess from that court the boat was seized by 
the sheriff before the libel was filed. Sub- 
sequently the boat was sold by virtue of the 
same proceeding, and the company became 
the putchaser. No exception was taken by 
the United States to the legality or regular- 
ity of these proceedings. No answer was 
filed or defence made by the owners of the 
boat, as those who owned the boat at the 
time she was run without the license. The 
boat had not been run since the claim of 
'> the company was filed in the court of com- 
mon pleas, nor since the work was done 
and materials found. 

It will be seen by reference to the section 
above quoted, that there is no forfeiture of 
the boat declared, nor is there any express 
lien given for the penalty. On the part of 
the United States It was insisted by the dis- 



trict attorney that the section expressly de- 
clared that the boat should be liable for the 
penalty, and he insisted further that this 
liabUity existed, no matter who might have 
been the owners at the time the penalty 
was incurred or to whom the boat might 
have been transferred afterward; that a 
lien acquired or sale made subsequent to the 
act done, although previous to the finding of 
the libel, could not prevent this proceeding 
for the penalty. The eleventh section of the 
act is as foUows: "That the penalties im- 
posed by this act may be sued for and re- 
covered in the name of the United States 
in the district or circuit court of such dis- 
trict or circuit where the offence shaU have 
been committed or forfeiture incm?red, or in 
which the owner or master of such vessel 
may reside, one-half to the use of the in- 
former, and the other to the use of the Unit- 
ed States, or the said penalty may be pros- 
ecuted for by indictment in either of the 
said courts." Has the United States a lien 
upon the vessel for the penalty? The act 
gives no express lien. The acts of congress 
which give the United States a priority of 
payment in case of insolvency, or in the case 
of bankruptcy or death, where there is a 
general assignment of the property of the 
debtor, have nothing to do with liiis case. 
They give the United States a priority of 
payment out of the proceeds of the prop- 
erty, but give no lien or claim of any kind 
on the property itself. Nor do they avoid 
subsequent bona fide conveyances or liens. 
Act March 3, 1797, e. 20, § 5; [Brent v. Bank 
of Washington] 10 Pet [35 U. S.] 596; [Beas- 
ton V. Farmers' Bank of Delaware] 12 Pet. 
[37 U. S.] 102; 1 Kent, Comm. 243-245." It 
will be seen by reference to section 2, above 
quoted, that the fine or penalty is against 
the owners and not against the boat: "The 
owner or owners shall forfeit and pay to the 
United States the sum of ?500." It wiU al- 
so be seen by reference to that section and 
section 2, above quoted, that the United 
States have three methods of proceeding un- 
der the act for the enforcement of the pen- 
alty: by libel against the boat, and by suit 
and indictment against the owners. The ex- 
pression in the second section, "for which 
sum or sums the steamboat or vessel so en- 
gaged shall be liable," is nothing but the 
phraseology used to give the remedy against 
the boat by libel, and was not intended to 
give any lien, either express or implied. 
"For which sum or sums the steamboat or 
vessel so engaged shall be liable, and may 
be seized and proceeded against summarily 
by way of libel, in any district couLct of the 
United States having jurisdiction of the of- 
fence." As the fine or penalty is against 
the owner's and not against the boat,' with- 
out such provision there could have been no 
proceeding by libel against the boat The 
proceeding by libel was given, doubtless, be- 
cause the owners might not be found or 
might reside in some other part of the Unit- 
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ed States, and therefore make a proceeding, 
against them either impossihle or very in- 
convenient and expensive, as witnesses 
would have to he taken into some other per- 
haps remote district. Nor would an inform- 
er he likely, for an offence committed in one 
district, to hunt up and prosecute the owner 
or owners in some other district, or in sev- 
eral districts. I know of no law, and none 
was cited, giving the United States a lien 
on any property for a fine or penalty. No 
case has been cited, and I know of none, 
wherein it has been held that the United 
States have such lien. If the case he liken- 
ed to that of a foreign attachment, then 
the attachment first served holds the prop- 
erty, although the United States may be a 
parly. In this case the property was first 
seized by the interveners. If it be likened 
to the case of an execution, the same prin- 
ciple prevails and governs. If it be like the 
case of several liens held by different per- 
sons, then in general, the oldest lien will 
have precedence. Here the claimant had a 
lien and the United States had no lien. 

The case of a vessel declared by act of 
congress to be forfeited for certain viola- 
tions of law— and there are many such— is 
somewhat analogous to the present case, 
but much stronger in favor of the United 
States; in the case at bar there is neither 
forfeiture nor lien There is in the other 
case, not only a penalty, and the vessel de- 
clared liable, but the vessel is declared for- 
feited to the United States. The act of con- 
gress of December 31, 1792 [1 Stat 287], 
declares that if a false oath be taken in or- 
der to procure the registry of a vessel, the 
vessel or its value shall be forfeited. The 
United States filed a libel and seized the 
Anthony Mangin, as forfeited under this act 
After the offence was committed, but before 
the seizure by the United States, the vessel 
was sold to an innocent purchaser. The 
purchaser interfered. The district court of 
the United States for the district of Mary- 
land held his claim good— and that the for- 
feiture did not overreach the subsequent 
alienation. U. S. v. The Anthony Mangin 
[Case No. 14,461]. In this decision the Unit- 
ed States acquiesced. The owner, who took 
the false oath, became bankrupt, and the 
United States brought suit against his as- 
signee for the price or value of the vessel, it 
having been sold as aforesaid. The supreme 
court of the United States decided against 
this claim, and held that the United States- 
had no claim to the vessel before seizure. 
The case is very like this case. There the 
vessel, or its value, was declared forfeited. 
The United States might proceed against the 
vessel or against the owner for the value. 
In tills case the United States might pro- 
ceed against the vessel or might proceed 
against the owners by suit or indictment. 
The supreme court held that until the Unit- 
ed States elected to proceed against the ves- 
sel, they had no claim to it; and conscr. 



quently, if the vessel were sold before they 
so elected, the sale would be valid. U. S. 
V. Grundy, 3 Cranch [7 U. S.] 337. The ef- 
fect of a forfeiture on the subsequent claims 
of material men having a lien, came before 
the supreme court for consideration in the 
case of The St Jago de Cuba, 9 Wheat [22 
U. S.] 416, and that court e25>ressly decided 
that such claims, when fair, were not over- 
reached by a previous forfeiture, and that 
the same principle applied to the claims of 
seamen for wages, to claims for salvage, 
and generally to maritime contracts. The 
district comi: of the United States for Wis- 
consin, in the case of The Celestine [Case 
No. 2,541], held that the lien of material 
men was preferred to the claim of a bona 
fide purchaser without notice of the lien. 

I think I might rest this case on the fore- 
going observations and authorities; but I 
will remark that if congress had intended 
the United States should have a lien on the 
vessel for the penalty, it would have been 
easy to say so. They have not so provided, 
either in this, or, I believe, in any other 
case. And the reasons must be obvious. 
Who would purchase a vessel, assist in run- 
ning her, or repair or give her an outfit, if 
the United States could deprive them of 
their just claims, because of some violation 
of law of which they were wholly ignorant? 
Even if they knew of- acts committed in 
violation of law, they could not know that 
the United States would ever proceed for 
the i>enalty. Or if the United States were 
disposed to proceed for the penalty, who 
could tell whether they would proceed 
against the vessel rather than against the 
owners? Such lien would not only be un- 
just but would be highly injurious to com- 
merce and navigation, I think, therefore, 
that the United States have no lien or claim 
that can overreach the claim of these ma- 
terial men, who have now acquired title to 
the vessel. The claim of the St Louis Ma- 
rine Bailway and Dock Company Is sus- 
tained, the libel dismissed and the bond 
given by the claimants, canceled. 



Case No. 15,569a. 

UNITED STATES v. LAVERTY et aL 

[3 Mart (O. S.) 733.] 

District Court D. Louisiana. 1812. 

Alien Inhabitants op Territory — ^Admission as 
State— Citizenship. 
Inhabitants of the territory of Orleans became 
citizens of Louisiana and of the United States 
by the admission of Louisiana into the Union. 
[See Boyd v. State of Nebraska, 143 U. S. 
135, 12 Sup. Ct. 375.] 

BY THE COURT. These persons have 
been arrested by a warrant, issued by me, 
on an affidavit made by the marshal, that 
he believes them to be alien enemies, wha 
have neglected or refused to obey the noti- 
fication of the government respecting them. 
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They deny that they are alien enemies, and 
insist that, as they were bona fide inhab- 
itants' of the territory of Orleans at the time 
of its admission into the Union, they became 
citizens of Louisiana, and consequently citi- 
zens of the United States. It is weU known, 
that some of these persons have been dis- 
charged by one of the judges of the state; 
but as the marshal ana many otners are 
seriously impressed with a belief that they 
are not citizens, but aliens, it has been 
deemed proper to obtain the opinion' of the 
judge of the United States. 

It is contended by the attorney of the 
United States that congress alone have pow- 
er to pass laws on the subject of the natural- 
ization of foreigners, and that, by the con- 
stitution, it is declared that the rule for 
their admission must be uniform. On the 
other hand, it is said that congress have 
the power to admit new states Into the 
Union; that this power is not inconsistent 
with nor repugnant to the other; that the 
first rule well applies where individual ap- 
plication is made for admission, but is not 
restrictive of the other power to admit at 
once great bodies of men, or new states, into 
the federal Union. 

The power to admit new states, is ex- 
pressly given by the third section of the 
fourth article of tke constitution. It has 
been frequently exercised, and on the 30th 
■of April, 1812, Louisiana was admitted into 
the Union, upon the same footing with the 
original states. In what manner has this 
power been exercised with reject to other 
states?. On the 30th of April, 1802, the in- 
habitants of the eastern division of the ter- 
ritory northwest of the Ohio were au,thorised 
to form for themselves a constitution and 
state government This was done, and they 
were afterwards admitted into the Union. 
Previous to their admission, the people of 
That country was governed by what is com- 
monly termed the Ohio ordinance. That the 
population consisted partly of citizens of the 
United States and partly of foreigners, may 
be collected from the provisions of that in- 
strument for their government. That a great 
body of aliens resided among them is known 
to many. It is declared, that possessing a 
freehold of fifty acres of land, having been 
a citizen of one of the states, and being 
resident in the district, — or the like free- 
hold, and two years' residence,— shall be 
necessary to qualify a man as an elector. 
Here there are two descriptions of persons: 
<1) Citizens of the United States, with a free- 
hold and actual residence; and (2) persons 
not citizens, with a freehold and two years' 
residence. Were they not all equally in- 
habitants? And, in the act of admission, is 
there any distinction made? The inhab- 
itants, then, who were authorized to form a 
state government for themselves, must have 
been all the real inhabitants of the country; 
oitizens or foreigners, and, after the admis- 
sion of the state Into the Union, must have 



equally participated in all its advantages, 
because, if a party only were entitled to its 
benefit, all the inhabitants had not formed a 
government for themselves. Can we, for 
an instant, believe that a wise, just, and 
liberal government, like that of the United 
States, would invite any portion of people, 
who were enjoying self-government in a con- 
siderable degree, to place themselves in a 
situation where they would be entirely de- 
prived of it? I can have no doubt that all 
the inhabitants of the state of Ohio were 
admitted citizens of that state by their ad- 
mission into the Union, 

Let us, then, examine and discover (if pos- 
sible) any difference between the case of 
that state and of this. Louisiana, it is said, 
was admitted under the treaty of Paris, by 
which it is stipulated, that the inhabitants 
shall be incorporated into the Union of the 
United States, and admitted, as soon as pos- 
sible, according to the principles of the fed- 
eral constitution, to the enjoyment of all the 
rights, advantages, and immunities of citi- 
zens of the United States. It is, then, con- 
tended by some, that the word "inhabitants," 
used in the act of February, 1811, -applies 
solely to those who were inhabitants in 1803. 
On the 11th of February, 1811, congress pass- 
ed an act "enabling the people of the ter- 
ritory of Orleans to form a state govern- 
ment," It commences by declaring, that the 
"inhabitants'* of all that part of the country 
ceded under the name of Louisiana, shall be 
authorized to form for themselves a state 
government It then goes on, and describes 
two classes of inhabitants,— First, citizens of 
the United States,, and all persons having in 
other respect the legal qualifications to vote 
for representatives in the general assembly. 
Those qualifications are the same as those 
of Ohio,— two years' residence and a free- 
hold, for those who are not citizens. We 
here find no distinction between the old in- 
habitant and the new; the man who has 
been here two years, and has fifty acres of 
land, let him be citizen or alien, is author- 
ized to join in making a constitution for all 
the inhabitants of Louisiana. The law, then, 
evidently does not mean merely "the inhab- 
itants at the date of the treaty"; and it will 
be found that the only question in this case 
is, whether congress had a right to include 
any others than citizens in their act of ad- 
mission. I have already shown that they 
have exercised this right heretofore; that, 
in the case of the state of Ohio, it was not 
disputed; and it does not become us, at this 
time, to question It 

I shall now consider some of the arguments 
that have been urged by the district attorney 
and his colleague. Although an attempt was 
made to distinguish between the two classes 
of inhabitants (not originally citizens of the 
United States), yet, in truth, their arguments 
go as well to exclude the first as the last 
class. It is contended, that the only mode 
"bj which an alien can be naturalized is by 
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a. compliance with the uniform rule; that 
this is the only eonstitutiohal mode; that the 
expression in the treaty, that "the inhab- 
itants shall be admitted according to the 
principles of the constitution," means, ac- 
cording to the uniform rule required by the 
constitution. If so, the Creoles of Louisiana 
are not citizens yet, for not one of them has 
complied with that law. But one of the 
gentlemen has observed, "Here is a treaty, 
and treaties are paramount." I can never 
subscribe to the doctrine, that treaties can 
do away any paxt of the constitution. 1 will 
go as far as any one in supporting and ob- 
serving them in anything not repugnant 
to it. If, then, the uniform system be the 
only constitutional one, any other must be 
unconstitutional, and liough introduced by 
treaty, is void. If this were the only consti- 
tutional mode, I should tremble for the fate 
of the Ltouisianians; but, fortunately for 
them and for others, it is not the only one. 
The expression imder the treaty is, that they 
shall be admitted according to the principles 
of the constitution; that is, with the consent 
of congress, which shall be obtained as soon 
as possible; and it has been since given. 
By this construction, every part is reconciled; 
and if congress, in their liberality, included 
others who have since settled in the country, 
they had a right to do so. 

It is said, that the law respecting alien 
enemies declares, that they shall, all be ap- 
prehended, unless actually naturalized; and 
it is contended, that the only actual natural- 
ization is by the uniform rule. This does 
not follow. If it did, there is scarcely a 
Creole who, > in case of a war with France 
or Spain, would not be subject to its penjil- 
ties, for none of them have complied with 
it. The government has a right, by treaty, 
or by the admission of a new state, to 
naturalize, and such naturalization is equal 
to the other. Let us suppose, what is honest- 
ly believed by many, that, although the form 
of government changed, yet the political 
character of individuals remained the same; 
let us ask, who would compose the state V 
For (as the learned gentleman at the bar ob- 
served) the state does not consist of land, 
water and trees. It is composed of men, 
women and children. Some say, "The old 
Louisianians, and the few citizens of the 
United States, who have settled since the 
treaty." "No," say others, "the old Louisiaja- 
ians have not been admitted according to 
the uniform rule, and they have nothing to 
do with it, and as to the new comers, not 
citizens, they are out of the question." The 
uniform rule woxild unquestionably place 
the original citizens of the United States 
in a more important situation. It would give 
them all the power of the country. But the 
government of the United States intended 
otherwise. They called upon the actual in- 
habitants of the country to form a govern- 
ment for themselves. They prorpised them, 
if they shotild not disapprove of it, that all 
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of them should enjoy its advantages, and be- 
members of it. Who those inhabitants were, 
wiU be a subject of strict inquiry. It has 
been observed, that it wiU be almost im- 
possible to fix any certain rule on this sub- 
ject, but it appears to me there will be no- 
diflBLculty. An inhabitant is one whose dom- 
icile is here, and settled here, with an in- 
tention to become a citizen of the country. 
I conclude in agreeing with the judges of the 
late superior and state courts that by the 
several acts of congress, and the admission 
of the state of Louisiana into the Union, all 
the bona fide inhabitants became citizens of 
this state, Desbois' Case, 2 Mart (La.) 285. 
Prisoners discharged. 

NOTE. In pursuance of this decision, a con- 
siderable number of persons, horn in the do- 
minions of the king of the United Kingdom of 
Great Britain and Ireland, who had resided in 
Xiouisiana, under the territorial government, 
ceased to be considered by the marshal as- 
British subjects, and as liable to the restric- 
tions imposed on alien enemies. 



UNITED STATES (LAW v.). See Case No. 
8,131. 



Case Wo. 15,570. 

UNITED STATES v. LAWHBAD. 

[30 Clii. Leg. News, 60; 2 Cin. Law BuL 263,. 
268.] 

District Court, N. D. Ohio. 1877. 
Kbt.irdino the Mails — ^Evidence. 

Indictment [against Harvey xi.. LawheadJ 
for obstructing the passage of the United 
States maiL Trial to a jury and verdict of 
guilty. 

Judge WELEER, in chaining the jury,, 
made the following points: 

First To convict the defendant, it must ap- 
pear that Ltmdy, the carrier, was, at the 
time stricken down by the defendant, in 
charge of the mail to deliver on the train, 
and was there with- it to deliver and receive 
the mail to be carried to the postoffice. 

Second. That the defendant knew that he 
was at the depot for that purpose, as such 
Carrier. 

ThiM. That the passage of the mail wa»- 
obstructed or retarded by the act of the de- 
fendant, and that he willfully did the act 
that obstructed or retarded the mail. 

Fourth. The intent may be shown by the 
result of the act itself, under the rule that a 
man intends the reasonable result of his acts. 

Fifth. That where the act which creates- 
and causes the obstruction is itself tmlawful, 
the intention to obstruct will be imputed to- 
their author, although the attainment of oth- 
er ends may have been his primary object 



Case No, 15,671. 

UNITED STATES v. The LAWRENCE. 

[Nowhere reported; opinion not now accessi- 
ble.] 



U. S. V. LAWRENCE (Case No. 15,572) 



[26 Fed. Cas. page 878] 



Case lS"o. 15,57S. 

UNITED STATES v. LAWRENCE. 

[13 Blatchf. 211J i 

Circuit Conrt, S. B. New York- Dec 8, 1875. 

FoEGBRT — Custom Hodse Papers— Owner's Oath 
— Indictment. 

1. Under section 1 of the act of April 5, 1866 
(14 Stat. 12), now section 5418 of the Revised 
Statutes of the United States, which provides 
a penalty for the forging of "any bid, proposal, 
guarantee, official bond, public record, affida- 
vit, or other writing, for the purpose of defraud- 
ing the United States," the words "other writ- 
ing" indndes an owner's oath required to be 
taken before making an entry of goods at the 
custom house, and an import entry, and an im- 
porter's bond. 

[Cited in U. S. v. Huggett, 40 Fed. 642; U. 

S. V. Albert, 45 Fed. 557.] 
[Quoted in Edgecomb v. His Creditors (Nev.) 

7 Pac. 540.] 

2. The fact that section 3 of the act of March 
3, 1863 (12 Stat 739), now section 5445 of the 
Revised Statutes of the United States, punishes 
as a misdemeanor all acts done in efEecting an 
enixy of goods, furnishes no reason why for- 
gery of writings used in entering goods at the 
custom house should not be punished xmder sec- 
tion 1 of the act of April 5, 1866. 

3. It is not necessary that an indictment found- 
ed on section 1 of the act, of 1866, and alleging 
the forgery of writings used in entering goods 
at the custom house, should allege the existence 
of the goods mentioned in the writings. 

[This was an indictment against Charles 
L. Lawrence.] 

Benjamin B. Foster, Asst U. S. Dist Atty. 
Benjamin F. Tracy, for defendant 

BENEDICT, District Judge. This case 
comes before the court upon a demurrer to 
the indictment The indictment contains 
nine counts. In sets of three each. The first 
count of each set charges the forging of a cer- 
tain writing for tne purpose of defrauding 
the United States. The second count of each 
set charges the uttering of a similar writing, 
with like intent The third count of each set 
charges, that the defendant did transmit to, 
and present at, an office of an officer of the 
United States, a writing similar to that set 
forth in the other coimts. In each count the 
writing is set forth at length. The writing 
set forth in the first set of counts is what is 
known as an owner's oath, required by law 
to be taken before making an entry of goods 
at the custom house. The writing set forth 
in the second set of counts is an import entry. 
The writing in the third set of counts is an 
importer's bond. The indictment is framed 
under the act of April 5, 1866 (14 Stat 12), 
now found reproduced in section 5418 of the 
United States Revised Statutes, which provi- 
sion provides a penalty for the forging of 
"any bid, proposal, guarantee, official bond, 
public record, affidavit or other writing, for 
the purp<ffi6 of defrauding the United States." 

The first position taken in support of the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



demurrer is, that the rule of construction, ac- 
cording to which general words are restricted 
by particular words, should be applied to 
this statute, and the meaning of the words 
"other writings," in this provision, restricted 
so as to exclude from the operation of the 
statute such writings as are set forth in this 
indictment The rule here invoked is not an 
arbitrary rule, but one of many resorted to 
for the ascertainment of the intent of the leg- 
islator, when such intent Is not otherwise ap- 
parent To apply it to all general words 
would often defeat the intention of the legis- 
lator, and such, in my opinion, would be its 
effect if applied to tMs statute. Nothing in 
the language used, nor in the mischiefs in- 
tended to be remedied, nor in the circum- 
stances under which the statute was enacted, 
indicates that the words "other vsritings" 
were used in a restricted sense, but the con- 
trary. Various writings are mentioned, but 
these writings have no common object, nor 
any characteristic features common to all, 
from which to infer an intention to restrict 
the effect of the provision to any particular 
class of writings. The language of the stat- 
ute furnishes, therefore, no criterion by which 
to restrict its general words. This statute, 
at the time of its enactment, its title and its 
language show, was passed in consequence of 
the decision of the circuit court in the case 
of U. S. V. Barney [Case No. 14,524], In that 
case, the defendant was charged under the 
act, of March 3, 1823 (3 Stat 771), with for- 
ging a bond similar in character to the one 
set out in this indictment The court held 
that the bond was not covered by the act of 
1823, because that act was limited to -writ- 
ings forged for the purpose of obtaining mon- 
ey of the United States. The forging of all 
writings other than those made for the pur- 
pose of obtaining money of the United States 
being found to be unpunished by the act of 
1823, the act of 1866 was passed almost im- 
mediately thereafter, and in consequence of 
the announcement of that decision. The ob- 
ject of the act was to cover the forging of 
writings foimd to be -without the scope of the 
act of 1823. This is made apparent by com- 
paring the title and the language of the act 
of 1866 with the act of 1823. 

It is further to be observed, that the act of 
1823 considered by the court in the Case of 
Barney, contains the same general words 
found in the act of 1866, used in the same 
way. But it was not contended in that case 
that the bond counted upon was not covered 
by these general words, while the tenor of 
the opinion of the court plainly shows that 
the general -words "other -vTritings," in the 
act of 1823, were considered as ha-nng their 
natural and general meaning, and not as re- 
stricted by the particular words used in con- 
nection therewith. The opinion of the court 
upon the act of 1823 affords, therefore, strong 
sttpport to this indictment 

Furthermore, inasmuch as the act of 1866, 
enacted under the circumstances stated, uses 
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the words or flie act or 1S25, now unaer con- 
sideration, the inference must be, that those 
words were intended to be understood in the 
new act as they had been understood by the 
court in the former act. The intention of the 
legislator being thus disclosed, there is no 
room, therefore, for the application of the 
rule of ejusdem generis. 

But, it is said, some limitation of the 
general words of the act of 1866 is rendered 
necessary by the provisions found in the 
third section of the act of March 3, 1863 (12 
Stat 739), reproduced in section 5445 of the 
Revised Statutes. The argument is this: 
The act of 1863 punishes as a misdemeanor 
all acts done in effecting an entry of goods. 
The wi'itings set out in this indictment ap- 
pear, on their face,- to be elements of the act 
of entering goods, and, if held to be covered 
by the act of 1866, an absurdity will result, 
because, while the completed transaction is 
punished as a misdemeanor, a part of it may 
be selected out and be punished as a felony. 
Therefore, it is said, the statute of 1866 must 
be construed as not applicable to any writing 
within the scope of the statute of 1863, ac- 
cording to which the act here complained of 
would be punishable imder the act of 1863, 
and not under the act of 1866. In respect to 
this argument, assuming, for the present, 
that the offences created by the statute of 
1863 are misdemeanors, and those created by 
the statute of 1866 are felonies, it is to be 
observed, that the statute of 1863 does not 
necessarily include an act of forgery, nor, 
indeed, any act done in the preparation of 
papers preliminary to an entry of goods. A 
full and proper effect is given to the act of 
1863, by construing it as applicable to the act 
of entering goods, and of aiding in making an 
entry. Moreover, the entry, to be punisha- 
ble under the statute of 1863, must be made 
at less than the true weight or measurement, 
or by a false classification as to quantity or 
value, or by the payment of less than the 
amount of duties legally due. But, none of 
these features appear here, and it cannot, 
therefore, be said, that the acts here com- 
plained of are punishable under the statute. of 
1863. Besides, it is plain that an act which, 
under some circumstances, may be an ele- 
ment of a transaction also punishable as a 
substantial offence, may, by itself, be an of- 
fence when made such by a statute. It 
would hardly be supposed that a defence to 
an indictment for forgery would be made out 
by showing that the forged paper was used 
to extort money, although, in such case, an 
indictment would lie for the misdemeanor as 
well as for the felony; and no absm'dity 
arises although the punishment attached to 
the felony be greater than that prescribed for 
the misdemeanor. 

It must also be remarked, that, to complete 
the offence created by the statute of 1866, it 
Is not necessary that the United States should 
have been actually defrauded. The act of 
forgeiy, done with the intent to defraud the 



umiea States, is the act punishable by the 
statute of 1866, and the statute takes effect 
when the forgery is committed, although no 
entry of goods be made, or any other act done 
towards the completion of the fraud; and this 
consideration appears to answer the remain- 
ing ground urged in support of this demurrer, 
that the indictment is bad because it does 
not aver the existence of such goods subject 
to duty as are referred to in tlje writings set 
out The existence of such goods would nat- 
iffally appear In proving an Intent to defraud 
the United States, but it is possible that the 
forgery of those writings with the purpose 
of defrauding the United States, may be 
shown without proof that, in fact there were 
at the time any such goods. 

Moreover, in determining whether the writ- 
ing set forth is sufficient, without extrinsic 
averments, to sustain a charge of forgery, •'all 
the extrinsic circumstances tending to' the 
fraud, which are implied In the writing, shall 
be taken to exist" People v. Steams, 21 
Wend. 409. Certainly, the existence of such 
goods Is Implied in the writings set forth in 
this indictment." It Is not necessary, in an 
indictment for forgery, to set out such a state 
of things existing in fact that the writing, 
If genuine, would necessarily or probably af- 
fect a right of the United States. When the 
writings appear, by their language, to be 
such that they might have the effect to de- 
fraud the United States, it is sufficient to 
set them out, averring generally the intent to 
defraud the United States, but omitting all 
extrinsic circumstances. See People v. 
Steams, above referred to, and the cases 
there cited. 

For these reasons I am of the opinion that 
the demurrer must be overruled. 

[For further proceedings under this indict- 
ment,, see Case No. 15,573.] 



Case Wo. 15,573. 

UNITED STATES v. LAWBENCB. 

ri3 Blatchf. 295.] i 

Circuit Court, S. D. New York. March 28, 1876. 

Criminal Pleading — First Fault in Pleadins 
— Extradition — Immdnitt froji: Trial for 
Other Offences — President's Order — Ef- 
fect OF. 

1. TLi., to an indictment for forgery, pleaded 
want of jurisdiction in the court setting up that 
he was arrested in Ireland, upon a requisition 
made by the United States, and was charged 
with the crimes of forging and' uttering a bond 
and aflSdavit; that in pursuance of the British 
extradition act of August 9, 1870 (33 & 34 Viet 
c. 52) by arrangement between the United States 
and Great Britain, it was agreed, in respect -to 
his surrender, that he should not, until he had 
been restored, or had an opportunity of returning, 
to the British dominions, be detained or tried 
within the United States for any offence commit- 
ted prior to liis surrender, other than the ex- 
tradition crimes of forging and uttering said bond 
and affidavit; that, on the faith of said agree- 

1 FKeported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ment, he was conveyed within the United States, 
under an extradition warrant which recited that 
he was aeensed of said crimes; that he is sub- 
ject to be tried for said crimes, and for none 
other; that the president had directed the dis- 
trict attorney to proceed against him on no char- 
ges except those on which he was extradited; 
that the offences in the indictment are not those 
on which his siirrender was grounded, and not 
those specified in the said warrant; that he has 
been held in custody for the crimes specified in 
said warrant, but was not tried for either of 
them; and that the court has no jurisdiction to 
try the indictment, until a reasonable time shall 
have elapsed, after his trial for crimes specified 
in said warrant, that he may have an opportuni- 
ty to return to the British dominions. To this 
plea there was a replication; to the replication 
there was a rejoinder; and to the rejoinder there 
was a general demurrer. Held, m a criminal 
case, on a demurrer to a pleading, judgment is 
to be given against the party who has committed 
the first fault in pleading. 
[Cited in U. S. v. Eauscher, 119 U. S. 425, 7 

Sup. Ot 243; Re Fitton, 45 Fed. 472.] 
[Disapproved in Re Hope (Ex. Oh.) 10 N. Y. 

Supp. 30. Cited in Ker v. People, 110 HI. 

632; People v. Bberspacker, 29 N. Y. Supp. 

796.] 

2. Extradition proceedings do not, by their na- 
ture, secure to the person surrendered, immuni- 
I.V from prosecution for offences other than the 
one upon which the surrender was made. 

[Cited in U. S. v. Johnson, Case No. 15,487; 

Re MUler, 23 Fed. 33; Ex parte Hibbs, 26 

Fed. 429.] 
[Cited in State v. Stewart, 60 Wis. 590, 19 N, 

W. 430; Com. v. Hawes, 13 Bush, 703; 

Hackney v. Welsh, 107 Ind. -255, 8 N. E. 

142; State v. Plants, 25 W. Va. 122; State 

V. Vanderpool, 39 Ohio St 276.] 

3. There is no provision in the treaty between 
Ihe United States and Great Britain, of August 
9, 1842 (8 Stat. 572), which confers such im- 
munity; nor is it conferred by the act of Au- 
gust 12. 1848 (9 Stat. 302), or by the act of 
March 3, 1869 (15 Stat 337). 

4. The British extradition act of August 9, 
1870 (33 & 34 Vict c. 52), has no bindmg force 
on the courts of the United States, in regard to 
the construction of the treaty of 1842. 

5. It does not appear that the executive depart- 
ment of either the United States or Great Britain 
has construed the treaty of 1842 as conferring 
such immunity. 

6. No order of the president can have any le- 
gal effect to restrict or enlarge the jurisdic- 
tion conferred by law on the courts. 

7. The agreement set up in the plea is of no 
avail as an objection to the jurisdiction of the 
court. 

[Cited in Ex parte Ah Men, 77 Cal. 202, 19 
Pac. 381; State v. Brooks (Mo. Sup.) 5 S. 
W. 263.] 

[This was an indictment against Charles 
L. Lawrence upon the charge of forgery. 
Demurrer to the indictment was previously 
overruled. Case No. 15,572.] 

Benjamin B. Foster, Asst, U. S. Dist. Atty. 
Benjajnin F. Tracy, for defendant. 

BENEDICT, District Judge. This ease 
comes before the court upon a demurrer in- 
terposed by the United States to a rejoinder 
filed by the defendant. The proceedings 
commence with an indictment charging the 
accused with several offences, aU being for- 
geries, alleged to have been committed with- 



in the jurisdiction of this court, and all, by 
statute, offences against the United States. 
The accused was arrested within this dis- 
trict, by virtue of a bench warrant issued 
out of this court upon the indictment found,, 
and thereupon, and on being required to 
plead, interposed a special plea to the juris- 
diction of the court, in which he sets up 
that he was born a citizen of Great Britain, 
but had resided within the United States 
from the year 1847 to the year 1875, -when 
he departed from the United States with in- 
tent to take up -his residence in Great Brit- 
ain and resume his duty and allegiance as 
a subject of her majesty the queen of Great 
Britain and Ireland; liiat, on the 7th day 
of March, 1875, in Ireland, upon a requisi- 
tion made in behalf of the government of 
the United States, he was seized and there- 
after charged with the crimes of forging 
and uttering a bond and affidavit purporting 
to be the bond and affidavit of one F. L. 
Blanding, and thereupon such proceedings 
were had upon said charge, that, in pursu- 
ance of the extradition act of the parlia- 
ment of Great Britain, passed August 9, 
1870 (33 & 34 Yict c. 52), by arrangement 
between the government of the United 
States and the government of Great Britain, 
it was agreed, in respect to his surrender, 
that he should not, until he had been restor- 
ed, or had an opportunity of returning, to 
her majesty's dominions, be detained or ■ 
tried within the United States for any of- 
fence committed prior to his surrender, oth- 
er than the extradition crimes of forging and 
uttering the said bond and affidavit, and 
thereafter, by force of said arrangement and 
agreement, and upon the faith thereof, an 
extradition warrant was issued, reciting that 
the defendant was accused of the crimes of 
forging and uttering a certain bond and af- 
fidavit within the United States, by virtue 
of which warrant the accused was con- 
veyed within the jurisdiction of the United 
States, "Where he is subject to be tried for 
the crimes of forging and uttering the said 
bond and affidavit, and for no other crime 
or charge whatsoever. In this plea refer- 
ence is also made to the act of congress of 
March 3, 186*9 (15 Stat. 337), in pursuance 
of which it is averred, that the president of 
the United States, on the 21st of May, 1875, 
issued his order directly to the district at- 
torney of the United States for the South- 
ern district of New York, wherein said at- 
torney was directed to stay all proceedings 
against the accused, except upon the char- 
ges upon which he was extradited, until 
further order. After setting out the order 
in full, and averring that no further order 
has been made by the president, the plea 
goes on to set out a direction from the at- 
torney general of the United States, ad- 
dressed to the district attorney for the 
Southern district of New York, bearing date 
December 22, 1875, which order of the presi- 
dent and direction of the attorney general 
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the plea avers were made for the purpose of 
giving the defendant security against "Iav7- 
less violence," and for the purpose of en- 
forcing in his favor the rights to -which he 
is entitled by virtue of the treaty of 1842, 
the act of congress of 1869, the act of par- 
liament of 1870, and the arrangement en- 
tered into as aforesaid. The plea then avers, 
that the offences with which the accused is 
charged in the indictment are not the of- 
fences on which his surrender to the United 
States was grounded, but are other and dif- 
ferent crimes from those specified in said 
warrant of extradition; and that he has 
been held in custody for the crimes speci- 
fied in the warrant of extradition; but he has 
not been tried for either of said ofEences; 
wherefore the accused insists that tliis court 
has no Jurisdiction to try the present indict- 
ment, imtil a reasonable time shall have 
elapsed, after his trial for the crimes speci- 
fied in the extradition warrant, that he may 
have an opportunity to return to her Britan- 
nic majesty's dominions. 
'To this plea the United States filed a rep- 
lication wherein it is admitted that .the ac- 
cused has been held in custody for the 
crimes specified in the warrant of extradi- 
tion, and that he has not yet been tried for 
the said crimes. It is then averred, that, in 
the extradition proceedings against the ac- 
cused, he was not, as in the plea alleged, 
charged with forging and uttering a bond 
and affidavit purporting to be the bond of 
one F. li, Blanding, but that, in said pro- 
ceedings, evidence of the forging of twelve 
bonds was offered and admitted and made 
the basis of the claim of the United States 
for his surrender. It is then averred, that 
no aiTangement was made between the gov- 
ernment of the United States and the gov- 
ernment of her Britannic majesty, express 
or implied, whereby it was provided and 
agreed that the accused should not, until he 
had been restored to, or had an opportunity 
of returning to, her majesty's dominions, be 
detained or tried for any offence other lian 
the extradition crime on which his surren- 
der was claimed; and it is insisted, that, by 
the laws of Great 'Britain and of the United 
States, as well as by the practice of both 
parties -to the treaty, no limitation exists as 
to the number and character of the offences 
for which a person extradited may be tried. 
The order of the president, set out in the 
plea, is admitted, but it is denied that such 
order was issued, or intended to be issued, 
in pursuance of the act of congress of March 
3, 1869, and, after admitting the direction 
of the attorney general of the United States, 
of December 22, 1875, set out in the plea, 
the replication proceeds to set out various 
and sundry other subsequent communica- 
tions from the attorney general to the dis- 
trict attorney, and from the district attorney 
to the attorney general, by letter and by 
telegraph, in respect to the accused, where- 
by it is claimed the last instructions of the 
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attorney general are shown to be to move 
the trial of the present indictment; and the 
plea concludes with a general averment, that 
the offences in the Indictment are the same 
specified in the warrant of extradition, and 
are not other and different offences, and that 
the district attorney is not prohibited by any 
order or direction, nor is there any contract 
which should or can restrain him, from mov- 
ing the trial of this indictment," To this rep- 
lication the defendant filed a rejoinder, in 
which the facts set forth in the plea are 
again set forth, without substantial change. 
To this rejoinder the government filed a 
general demurrer; and the cause is thus be- 
fore the court on the demurrer. 

In determining the questions of law thus 
presented by these extraordinary pleadings, 
it is necessary, at the outset, to aseertsfln 
what questions are open for determination, 
inasmuch as it is urged in behalf of the de- 
fendant that only the pleading demurred to 
is before the court for its Judgment upon it, 
and it is insisted that the rule of pleading 
in civil cases, that Judgment is to be given 
against the party committing the first fault, 
is not the rule in criminal cases. Upon this 
question my opinion is, that the rule of 
pleading In criminal and civil cases is the 
same. The same reason for the rule exists 
in both classes of cases; and, although no 
criminal 'case has been cited where the rule 
has been applied, the rule is stated by Arch- 
bold, without qualification, as the rule ap- 
plied in criminal cases. He says (16th Eng. 
Ed. p. 122): "A demurrer has the effect of 
laying open to the court not only the plead- 
ing demurred to, but the entire record, for 
their Judgment upon it as to the matter of 
law; and, if two or more of the pleadings be 
'bad in substance, the court will give Judg- 
ment against the party who committed the 
first fault" This rule is applied^ the more 
readily in the present instance, because the 
examination of the issues of fact raised by 
the plea and replication is unnecessary, and 
ought not to be pui-sued imless it were in- 
dispensable to the protection of the legal 
rights involved. . The entire record being 
thus before the court, I pass at once to the 
plea, and proceed to determine whether the 
facts there stated are suffLeient in law to 
show that this court has no Jurisdiction to 
try the present indictment. 

In disposing of the questions argued before 
me upon this demurrer, 1\ first notice the po- 
sition taken, that all extradition proceedings, 
by their nature, secure to the person surren- 
dered immunity from prosecution for offen- 
ces other than the one upon which his sur- 
render was made. This question is not open 
in this court. It was decided in U. S. v, 
Caldwell [Case No. 14,707]. That determi- 
nation has since received strong support 
from the decision of the court of appeals of 
this state, in Adriance v, Lagrave, 59 N. T. 
110, where the existence of any such im- 
munity was denied in a civil ease; and it 
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should be noticed that the present circuit 
judge of this circuit took part in the decision 
of the court of appeals, being then a mem- 
ber of the court. This groimd of defence is, 
therefore, dismissed, with the remark, that 
an offender against the justice of his coimtry 
can acquire no rights by defrauding that 
justice. Between him and the justice he has 
offended no rights accrue to the offender by 
flight. He remains at all times, and every- 
where, liable to be called to answer to the 
law for his violations thereof, provided he 
comes within the reach of its arm. 

But, here it has been contended, that the 
accused has such immunity by reason of the 
provisions of the treaty of August 9, 1842 (8 
Stat. 572), imder which his surrender was 
made, which, it is correctly said, is a law of 
tl^ United States binding upon the courts. 
The decision in Caldwell's Case is decisive 
of this question also, for, Caldwell was sur- 
rendered under the treaty of 1842. But, as 
no argument was made in Caldwell's Case 
based upon the provisions 'of this, particular 
treaty, the argument now made in support 
of this construction of the treaty may prop- 
erly be examined. 

At the outset, let it be noticed, that no lan- 
guage is used in the treaty which can be 
supposed to confer the immunity here claim- 
ed. On the contraiy, the language of the 
treaty is calculated to repel the idea, for, it 
declares that the offender shall be "deliver- 
ed up to justice"— a significant and compre- 
hensive expression, plainly importing that 
the delivery is for the purposes of public jus- 
tice, without qualification. 

It is, however, argued, that both the par- 
ties to this treaty have placed a construction 
upon its provisions, which confers the im- 
mimity for which the accused contends; and 
reference is made to the acts of congress of 
August 12, 1848 (9 Stat. 302), and March 3, 
1869 (15 Stat 337; Rev. St. U. S. §§ 5270- 
5277), and to the British exti-adition act of 
August 9, 1870 {33 & 34 Vict c. 52), as sup- 
porting the assertion. 

The act of congress of 1869 is a general 
law intended for the protection of extradited 
offenders; but, the protection it confers is 
expressly limited to cases of "lawless vio- 
lence." It is true, that it assumes, as well 
it may, that the offender will be tried for the 
offence upon which his surrender is asked, 
but there are no words indicating that he is 
to be protected from trial for all other of- 
fences. The absence of any provision indi- 
cating an intention to protect from prosecu- 
tion for other offences, in a statute having no 
other object than the protection of extradit- 
ed offenders, is sufilcient to deprive of all 
force the suggestion that the act of 1869, as 
a legislative act gives to the treaty of 1842 
the construction contended for by the ac- 
cused. 

So of the act of 1848, the provision of 
which relied upon (section 3) is, that it shall 
be lawful for the secretary of state to order 



the offender "to be delivered to such person 
or persons as shall b'e authorized, in the 
name and on behalf of such foreign govern- 
ment, to be tried for the crime of which such 
person shall be so accused, and such person 
shall be delivered up accordingly." It does 
not seem reasonable to suppose that it was 
the intention of congress, by the above lan- 
guage, to give a legislative construction to 
the existing treaty of 1842. The provision of 
the act of 1848 is within the broad provision 
of that treaty, but does not restrict the oper- 
ation of that provision; and it may be safe- 
ly assumed, that if the intention to limit the 
effect of, or give a construction to, that or 
any other treaty, had been entertained— as- 
suming, such a function to belong to a stat- 
ute of this character— that intention would 
have been plainly expressed. 

The acts of congress referred to, therefore, 
fail to afford a legislative construction of the 
treaty. In the particular under consideration. 
It is still more difficult to find support for 
the doctrine of the defence in the provisions 
of the British extradition act of 1870. How 
can it be, that, without any action on the part 
of the treaty-making power of the United 
States, the parliament of Great Britain, by 
a statute of Great Britain passed 28 years 
after the treaty of 1842, can engraft upon 
that treaty a provision of immunity not 
found in the treaty, and which must there- 
after be enforced by courts as part of the 
laws of the United States? The effect proper 
to be given by the executive department of 
the government to any condition found in an 
extradition statute of Great Britain, to which 
the government of the United States has 
assented in any particular case, is not imder 
consideration. Here, the question is judi- 
cial, and it is, whether the British act of 
1870, by reason of its subject-matter, be- 
comes a law of the United States, and, as 
such, affords a legislative construction of 
this treaty, binding upon the courts of the^ 
United States. Upon such a question no"^ 
time need be spent, and it is dismissed with 
the observation, that it would appear that 
the English courts incline to the opinion that 
the act of 1870 has no effect in England, 
even, to limit the operation of the treaty of 
1842, as is seen by the opinions delivered in 
tne court of queer's bench, in Ex parte Bou- 
vier, 27 Law T, 844. The words of the lord 
chief justice, in that case, are: "I see plainly 
what was the intention of the legislature — 
that is to say, it was intended," by the act 
of 1870, "while getting rid of the statutes by 
which the treaties were confirmed, to save 
the existing treaties in their fuH integrity 
and force." 

Nor is it made to appear that any such con- 
struction of the treaty of 1842 has been 
adopted by the executive department of ei- 
ther government An agreement for such 
immunity In the present instance is set up 
by the plea. But, it is competent for the 
government of the United States to enter in- 
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to such, an agreement •with the government 
of EJnglanu, in tlie absence of any provision 
for immmiity in the treaty; and the demand 
for such an agreement on the one side, as 
well as the giving thereof on the other, leads 
to the inference that no such protection is 
aflfordea by the treaty itself. A single in- 
stance of such an agreement does not, there- 
fore, help the argument. The understanding 
of the treaty by the executive department, is 
better shown by the action taten or omitted 
in the cases that have arisen where there 
has been no agi*eement. Thus, in the ease 
of Heilbronn, who was surrendered by the 
United States upon the request of England, 
for an extradition crime, a trial was had in 
England for an ofEence not provided for in 
the treaty, without interference by the exec- 
utive there, and without complaint from the 
government of the United States. So, also, 
Biirley, an offender siurrendered by England 
to this government, was put upon trial in 
this country for an offence other than the 
one upon which he was extradited, and, the 
case being called to the attention of the law 
officers of the crown, it was considered, that, 
"if the United States put him bona fide upon 
his trial for the ofiSence in respect 'of which 
he was given up, it would be difficult to 
question their right to put him upon his trial 
also for piracy, or any other offence which 
he might be accused of committing within 
their territory, whether or not such offence 
was a ground of extradition,^ or even within 
the treaty." Clarke, Extr. (2d Ed.) p. 90, 
note. " No case has been referred to where 
the right above spoken of has been question- 
ed by the British government. On the con- 
trary, if I am correctly informed, such right 
has not hitherto been denied in England. 

As to the effect of the fact of a previous trial 
for the offence for which the offeiider was 
given up, to which allusion is above made, it 
is plain that such fact is immaterial in deter- 
mining the judicial question, where legal im- 
munity is set up by way of defence in a prose- 
cution for other offences, however important 
that fact might be, as evidence oi good faith, 
in determining the political question, when 
it arises. 

It may be added, that the action of the ex- 
ecutive department of the government of the 
United States, in the eases where extradieted 
offenders have been tried in this country for 
offences other than those upon which their 
surrender had been asked, has a significant 
bearing upon the legal question under consid- 
eration, because, in criminal cases, as distin- 
guished from civil eases, the executive, by 
reason of the power conferred by law to con- 
trol the prosecuting officer, as also its power 
to pardon, is not confined to a consideration 
of the political question alone, but may also 
act upon a determination of the judicial ques- 
tion. • 

But, it is further said, that the British act 
of 1870 amounts either to an abrogation of 
the extradition section of the treaty of 1842, 



or to a modification of the provisions; and 
that, inasmuch as, by the eleventh section, 
the government of Great Britain could at any 
time abrogate that portion of the treaty, the 
act of 1870, if considered by the government 
of the United States as an abrogation, would 
have been so declared, and, in the absence of 
such a declaration, must be considered to be 
acquiesced in by the government of the Unit- 
ed States, as its construction of the treaty, 
and becomes a part of the treaty, binding up- 
on the covuis.' This proposition is answered 
by what has been already said in regard to 
the effect of the British act of 1870, and the 
action of the government of the United States 
in the cases which have hitherto arisen. 
Moreover, if the action^ of the two govern- 
ments, and the act of 1870, be given the ut- 
most effect possible in fuvor of the accused, 
all that can be extracted from them is an 
implied engagement to afford protection to 
persons extradited in pursuance of the 
treaty, from prosecution for causes other than 
those upon which their surrender was asked 
— ^which addresses itself to the political, not 
to the judicial, 'department It is not intend- 
ed to suggest that such can be their effect, 
but simply to express the opinion, that, in any 
aspect, they have no greater effect, and in 
view of the language of the treaty, cannot 
be relied on as affording a legislative or ex- 
ecutive construction of that instrument, bind- 
ing upon the courts. 

It may, therefore, without hesitation, be de- 
clared, that the claim of legal immunity, here 
made, is without foundation in the treaty of 
1842. In support of this conclusion, reference* 
is made to the authority of the court of ap- 
peals of the state of New York, which high 
court, in Lagrave's Case, was called on to 
consider the effect of this same treaty. 

There remains to be examined that por- 
tion of the defence which is based upon the 
order of the president and the direction of the 
attorney general, set out in the plea. In re- 
gard to this defence, it is sufficient to say, 
that no order of the president, nor direction 
of the attorney general, can have any legal 
effect to resti'ict or to enlarge the jurisdiction 
conferred by law upon the eoints. The 
courts, in determining the extent of their ju- 
risdiction, look to the law, and, within that 
jurisdiction, they are absolutely free from 
the control of any other department of the 
government. See the remarks of Blatchford, 
J., in U. S. V. Blaisdell [Case No. 14,608]. It 
should be observed, in this connection, that it 
is evident that neither the order of the presi- 
dent, nor the communication of the attorney 
general to the district attorney, of December 
22, 1875, set out in the plea, were intended to 
be resorted to as matter of defence, but are 
official communications intended solely for 
the consideration and guidance of the officer 
■ to whom they were addressed, and, presum- 
ably, have no reference whatever to judicial 
action. The mass of letters and telegrams 
with which the record is encumbered are. 
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therefore, to be considered as -wlioUy irrele- 
vant. They are outside the case and consti- 
tute no ground of objection to the jurisdiction, 
of the court. 

It may be added, that the presence of tnis 
indictment before the court, and moved for 
trial by the district attorney, by whom the 
government is represented before the court, 
as also it may now be by the attorney gen- 
eral in person, by virtue of the act of June 
22, 1870 (16 Stat. 162, now Rev. St. U. S. § 
359), is inconsistent with the averment that 
the trial is moved in opposition to the direc- 
tions of the attorney general. When the at- 
torney general of the tJnited States, having 
Imowledge of the moving of a criminal trial, 
permits the moving thereof, in law he directs 
the same, and the court must consider the 
trial to be moved by the government 

All the positions taken in behalf of the ac- 
cused have now been examined, except that 
based upon the fact set up in the plea, that, in 
the case of the accused, an express agreement 
was made between the government of the Unit- 
ed States and the government of Great Britain, 
by which it was provided and Agreed, that the 
accused should not, until he had been re- 
stored, or had an opportunity of returning, to 
her majesty's dominions, be detained or tried 
within the United States, for any ofEence 
committed prior to his surrender, other than 
the crime of forging and uttering the said 
bond and affidavit, on which his surrender 
was thus claimed. Upon this point the ar- 
gument made is, that, the existence of such 
an agreement being admitted by the demur- 
'rer, it must be recognized by the court, and 
the accused be protected by the court from 
prosecution upon an indictment charging of- 
fences other than those mentioned in the 
agreement, as stated. This position is sup- 
posed to be supported by the rule applied in 
civil cases, when a defendant has been in- 
veigled within reach of the process of the 
court. But, the rule referred to has no ap- 
plication in criminal cases. The duty of the 
courts in criminal cases is stated by the court 
of king's bench, in Ex parte Scott, 9 Barn. 
& G. 447. Scott was indicted in England for 
perjury, and a warrant for her arrest issued. 
The officer proceeded to Brussels, and, there 
finding Scott, seized her without resort to ex- 
tradition proceedings or other legal process. 
Application for assistance was then made by 
her to the British ambassador at Brussels, 
who refused to interfere, and she was car- 
ried to London, where she was brought be- 
fore the court upon habeas corpus, and the 
above facts made to appear. Lord Tenter- 
den, G. J., in delivering the opinion of the 
court, thus lays down the rule in criminal 
cases: "The question is, whether, if a per- 
son charged with a crime is found in this 
country, it is the duty of the court to take 
care that such a party shall be amenable to 
justice, or whether we are to consider the 
circumstances under which she was brought 
here. I thought, and still continue to think. 



that we cannot inquire into them." These 
words express the opinion of this eourf. A 
different rule would seriously embarrass the 
administration of the criminal laws, and can- 
not be permitted here to obtain, until it has 
received the sanction of controlling authority. 
If, then, an agreement exists between tlie 
government of the United States and the 
government of Great Britain, such as is set 
forth in the plea, the performance thereof is 
within the power of the government, by rea- 
son of its legal control over the prosecuting 
officer; and all that need be said here is, that 
such an agreement can avail nothing to a 
defendant setting it up by way of plea to 
the jurisdiction of the court before which his 
trial is moved by the government. 

The decision, therefore, must be, that the 
plea to the jui'isdictlon, and all subsequent 
pleadings in this case, be set aside, with lib- 
erty to the defendant to plead anew to the 
charges is the indictment contained. 



Case Wo. 15,574. 

UNITED STATES v. LAAVRENCE et al. 

[14 Blatchf. 229.] i 

Circuit Gourt, E. D. New Torli. May 23, 1877. 

Pleading — Several Liability — New York Prac- 
tice— Exhausting Remedies. 

1. A bond to the United States, signed and 
sealed by W., G., O., and M., and acknowledged 
by each as his <,act, recited that W. and G., 
composing the firm of A. & Sons, as principals, 
and C. and M,, as sureties, were held, &c,. joint- 
ly and severally, to the United States, in the 
sum of §9,000, and was conditioned that the 
firm of A. & Sons should pay all taxes assessed 
upon tobacco manufactured by the firm. W. and 
C. died, and H. was appointed administratrix 
of "W. The United States then brought suit 
on the bond against H., as administratrix of W., 
and G. and M., claiming a jud^eut for §9,000. 
On demurrer to the complamt, by H., kdd 
that, as the complaint set forth a several obli- 

" gation by the obligors, it was good, because, by 
the law of New York, a several habihty could be 
enforced, in one suit, against all the defendants. 

2. This was so, although H. was sued as ao- 
niinistratris, and the others as individuals. 

3. The bond was not the obligation of the 
firm, and that, therefore, it was not necessary 
to exhaust all remedies against G., as surviving 
partner of the firm, before suing on the bond. 

At law. 

Asa W. Tenney, U. S. Dist Atty. 

George W. Denton, for defendant Lawrence. 

BENEDICT, District Judge. This cause 
comes before the court upon a demurrer to 
the complaint. The allegations of the com- 
plaint are, that, on the 25th of January, 1867, 
William E. Lawrence, George B. Mickle, 
Gharles Vandervoort and WiUiam D. McGregor 
executed a bond, whereby they bound them- 
selves, jointly and severally, tmto the United 
States, in the sum of $9,000, upon condition 
that, if the firm of A. H. Mickle & Sons, of 



1 [Reported by flon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



[26 Fed. Cas. page 885] 



(Case No. 15,575) U. S. v. LAWRENCE 



T7lilch firm the said Lawrence and the said 
Miekle were partners, should pay all taxes 
assessed upon tobacco, snuff or cigars manu- 
factured by the firm, the said bond should be 
void. A breach of the condition of the bond 
is then correctly stated, and the complaint 
then proceeds to aver the death of Charles 
Tandervoort, one of the obligors, and also the 
death of William E. Lawrence, another of the 
obligors; ajid that tie defendant Haimah T. 
Lawrence was thereafter, and before the com- 
mencement of this action, duly appointed ad- 
ministratrix, with the will ann^ed, of the 
goods and chattels which were of the said 
William E. Lawrence, deceased, wherefore 
judgment is prayed against the defendants in 
the sum of $9,000. 

To this complaint the defendant Hannah T. 
Lawrence demurs, and contends, first, that 
the plaintiff has, in this action, elected to treat 
the bond in suit as a joint obligation, and 
that, as such, it was discharged by the 
death of Lawrence. But. the complaint sets 
forth a several obligation on the part of the 
obligors. It cannot, therefore, be said that 
the plaintiff has elected to treat the liability 
as joint, and, if a several liability can be en- 
forced against the defendants, in this action, 
the complaint is goodl The Code of Proce- 
dure of the state of New Yorl£ (section i::o) 
provides, that persons severally liable upon 
the same obligation or instrument may, all or 
any of them, be included in the same action. 
This provision of the law of the state must be 
considered as the law for this court, (Sawin 
V. Kenny, 93 U. S. 289; see, also, Chemung 
Canal Bank v. Lowery, Id. 72); and by vir- 
tue thereof an action against all the obligors 
upon a bond lilceithis can be maintained. By 
a further provision of the law of the state (2 
Rev. St 113, § 2), all actions upon contract 
may be maintained by and against executors, 
in all case*- in which the same might have 
been maintained. by or against their respect- 
ive testators; and, by a still further pro- 
vision of the same law (Id. § 3), administra- 
tors are accountable to others to whom the es- 
tate was holden or bound, in the same man- 
ner as executors. The liability of "the defend- 
ant Lawrence, as administratrix, to be sued 
upon this bond, is determined by those pro- 
visions of law. ■ • 

The remaining question is, whether an ac- 
tion wUl lie, in the courts of the United States, 
against several defendants, upon a several lia- 
bility arising out of the same instrument, 
where the defendants are sued in different 
characters, and the judgment, although the 
same in amount, must be otherwise different, 
as here, where one of the defendants is sued 
as administratrix. This question, also, must 
be determined according to the law of the 
state, and, by the laws of the state, such an 
action is permitted. Churchill v. Trapp, 3 
Abb. Prac. 306. 

A further point has been suggested, not aris- 
ing upon the face of the complaint, but which, 
as it has been discussed by counsel with ref- 



erence to the terms of the bond, and the bond 
Itself has been, by consent, submitted for con- 
sideration, may here be disposed of. The point 
is this, that the bond sued on is the obliga- 
tion of the firm of A. H. Miekle & Sons, and 
no action upon a partnership liability can be 
maintained against 'the representative of a de- 
ceased partner, without first exhausting the 
remedy against the surviving partner. No 
doubt exists, that, if this bond be the bond of 
the firm, it is impossible to maintain the ac- 
tion without averring in the complaint that 
IMickle, the surviving partner, is insolvent, 
and that all remedies against him have been 
exhausted. But the bond is not the bond of 
a firm. No firm name is attached to it, only 
the names of several persons. The fact that 
some of those persons were members of a 
firm does not alter the nature of the obliga- 
tion nor create a liability on the part of the 
firm. The recital of the bond is, "We, Wil- 
liam E. Lawrence and George B. Mielde, com- 
posing the firm of A. H. Miekle & Sons, as 
principal, and Charles Yandervoort and Wil- 
liam X>. McGregor, as sureties, are held," &&; 
and this recital is relied on as conclusive to , 
show that the obligation is that of the firm 
of A. H. Miekle & Sons, but I do not think 
the recital can control. The bond is executed 
by four different persons, each of whom has 
attached his seal and each of whom acknowl- 
edged the execution thereof, as his act. 
Each of these persons, by executing this bond, 
assumed a personal obligation to the United 
States, which can be enforced against him 
personally, notwithstanding the fact that the 
bond was given in the interest of the firm 
and to secure taxes that the firm might be- 
come liable for. 

The demurrer is, therefore, overruled, with 
leave to plead, on payment of costs. 



Case No. 15,576. 

UNITED STATES v. LAWRENCE. 

[1 Cranch, C. "C. 94.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Seahen — Revolt— Assault upon Mastee. 

Assault and battery by a seaman upon the 
master of a vessel, does not amount to a con- 
finement of the commander, nor an attempt to ex- 
cite a revolt within the act of congress. 

Indictment [against William Lawrence] for 
assaulting and beating the master of the 
brig Neptune (<3-. Colman), 'at sea, and at- 
tempting to excite a revolt.' See the act of 
congress of April 30, 1790, c. 9, § 12 (1 Stat. 
112). 

Mr. Jones, for the defendant, moved the 
court to instruct the jury that proof of a 
mere assault and battery, committed at sea 
by a seaman upon his commander, does not 
amount to a confinement of the commander, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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nor to an attempt to excite a revolt, .within ' 
the act of congress, which instruction was 
given by KILTY, Chief Judge, and 
ORAJSrCH, Circuit Judge 

MARSHALL, Circuit Judge, thinMng the 
question did not apply to the case, refused 
to give an opinion. 



Case Ho. 15,576. 

UNITED STATES v. LAWRENCE. 

[4 Cranch, C. C. 514.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

iNSASiTY — Examination or Witnesses before 
GisAND Jury — Presumptions. 

1. In a criminal case it is not necessary, on 
the part of the prosecution, to summon witnesses 
to the grand jury to prove the sanity of the ac- 
cused, as every person is presumed to be of 
sound mind until the contrary is proved. 

2. The accused has no right to send witnesses 
to the grand jury to prove merely exculpatory 
matter. 

On Monday, the 30th of March, 1835, the 
grand jury handed to the court the following 
paper, namely: 

"The grand jury heg leave to represent 
to the honorable court, that Doctors Causine, 
Bohrer, Sewall, and Clark, were directed to 
toe summoned to testify in the case of Rich- 
ard Lawrence (who attempted to shoot the 
president of the United States), to prove the 
sanity or insanity of the accused. The dis- 
trict attorney has told the jury that the ex- 
amination of these witnesses, for that pur- 
pose, is improper. The jury, therefore, ask 
the opinion and instruction of the court upon 
this point. Thomas Carbery, Foreman. 
March 30, 1835." 

THE COURT (THRUSTON, Circuit Judge, 
absent) took time, till this day, to consider 
the matter, when— 

CRANCH, Chief Judge,, delivered the opin- 
ion of the court, as follows: 

The grand jury having represented to the 
court that several witnesses were directed 
to be summoned to testify in the case of 
Richard Lawrence, to prove the sanity or ha- 
sanity of the accused, and that the district 
attorney had informed the grand jury that 
the examination of those witnesses, for that 
purpose, was improper; wherefore they 
asked the opinion and instruction of the 
court upon that point. 

The court is of opinion, that every person 
is presumed, in law, to be of sound mind 
until the contrary is proved; and therefore 
it is unnecessary to summon witnesses on 
the part of the prosecution to prove the 
sanity of the accused; that every man Is 
presumed to intend to do what he does; and 
is prima facie responsible for his actions, 
and for the probable and natural conse- 

1 [Reported by Hon. William Cranch, Chief 
J udge.] 



Quences of them; that if those actions are, 
in themselves, unlawful, the burden of proof 
is on the accused, to excuse or justify them; 
but the accused has no right to send wit- 
nesses to the grand jury to prove mere ex- 
culpatory matter; he must wait until he is 
put upon his trial; when the petit jury is 
the proper tribunal to hear and decide upon 
the matter of defence. 

If the evidence, on the part of the prose- 
cution, shows a full prima -facie ease of 
guilt, we have never known a case in which 
the grand jury have been permitted to ex- 
amine witnesses not required on the part of 
the prosecution, to prove mere matter of 
excuse or justification. Chitty (volume 1, 
p. 318) lays down the law thus: "The grand 
jury, in general, hear evidence only in sup- 
port of the charge, and not in exculpation 
of the defendant; and it has been said that 
they ought never to hear any other than that 
which is produced for toe crown. But it 
may be doubted whether, as they are sworn 
to present the truth, which necessarily re- 
quires investigation, in case they may not 
be able to elicit truth from the witnesses 
for the prosecution, and are actually con- 
vinced of that circumstance, they may not 
require other testimony to assist them in 
forming their decision. The true intention 
seems to be that, prima facie, the grand jury 
have no concern with any testimony but 
that which is regularly ofiEered to them, with 
the bill of indictment; on the back of which 
the names of the witnesses are inserted; 
their duty being merely to inquire whether 
there be sufficient ground for putting the 
accused party on hia trial before another 
jury of a different description. But if they 
are unable to satisfy themselves of the truth 
sufficiently to warrant their determination, 
they may properly seek other information 
relative to mere facts; but further than this 
they cannot proceed." 

And Chief Justice McKean, in Schafifer's 
Case, 1 DaU. [1 U. S.] 236, in answer to an 
application that witnesses might be sent to 
the grand jury in behalf of the accused, 
said to the grand jury: "Were the proposed 
examination of witnesses on the part of the 
defendant to be allowed, the long-established 
rules of law and justice would be at an 
end. It is a matter well known and well 
imderstood that by the laws of our country, 
every question which affects a man's life, 
reputation, or property must be tried by 
twelve of his peers; and that their unani- 
mous verdict is, alone, competent to deter- 
mine the fact in issue. If then you under- 
take to Inquire, not only upon what founda- 
tion the charge is made, but, likewise, upon 
what foundation it is denied, you will, in 
effect, usurp the jurisdiction of the petit ju- 
ry, you will supersede the legai authority of 
the court in judging of the competency and 
inadmissibility of witnesses, and having 
tiius undertaken to try the question, that 
question may be determined upon a bare 
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majority, or by a much greater number of 
your body tban the twelve peers prescribed 
by the law of the land. This point has, I 
believe, excited some doubts upon former 
occasions, but those doubts have never aris- 
en in the mind of any lawyer, and they may 
be easily removed by a proper consideration 
of the subject; for the bills or presentments, 
found by a grand juiy. amount to nothing 
more than an official accusation in order to 
put the party accused upon his trial; till the 
bill is returned there is, thererore, no charge 
from which he can be required to exculpate 
himself; and we know that many persons, 
against whom bills were returned, have been 
afterwards acquitted by a verdict of their 
coimtry- Here then is the just line of dis- 
crimination. It is the duty of the grand 
jury to inquire into the nature and probable 
grounds of the charge; but it is the exclu- 
sive province of the petit jury to hear and 
determine, with the assistance and direction 
of the court upon points of law, whether the 
defendant is or^is not guilty on the whole 
evidence for, as well as against, him; you 
will therefore readily perceive that if you 
examine the witnesses on both sides, you do 
not confine your consideration to the proba- 
ble grounds of charge, but engage complete- 
ly in the trial of the cause; and your return 
must, consequently, be tantamoimt to a ver- 
dict of acquittal or condemnation. But this 
would involve us in another difllculty; for, 
by the law, it is declared that no man shall 
be twice put in jeopardy for the same of- 
fence; and yet it is certain that the inquiry 
now proposed by the grand jury, would 
necessarily introduce the oppression of a 
double trial. Nor is it merely upon maxims 
of law, but I think, likewise, upon principles 
of humanity, that this innovation should be 
opposed. Considering the bill as an accu- 
sation grounded entirely upon the testimony 
in support of the .prosecution, the petit jury 
received no bias from the sanction which the 
endorsement of the grand jury has conferred 
upon it. But on the other hand would it 
not, in some degree, prejudice the most up- 
right mind against the defendant, that on a 
full hearing of his defence, another tribunal 
had pronounced it insufficient, which would 
then be the natural inference from every 
true bUl. Upon the whole the court is of 
opinion; that it would be improper and ille- 
gal to examine the witnesses on behalf of 
the defendant while the charge against him 
lies before the grand jury." 

In regard to the question of law submit- 
ted to this court by the gi-and, jury the court 
instructs them, that if. In any case before 
them, they shall be satisfied by the evidence 
adduced on the part of the prosecution that 
the party accused committed the unlawful 
act with which he is charged, they have no 
right to send for and examine witnesses to 
prove mere matter of justification or excuse. 
If such a course could be permitted it would 
require the United States to produce other 



witnesses either to discredit those thus pro- 
duced on the part of the defendant, or to 
disprove the facts to which they are called 
to testify, and thus the whole trial of the 
cause would be drawn before the grand 
jury, out of the presence of the court and 
the counsel of the parties. In regard to the 
particular case which has been the cause 
of this application to the court we can say 
nothing, as we are not judicially acquainted 
with its circumstances. The instruction 
which the court gives is intended to be gen- 
eral. 

[The prisoner was found not guilty because of 
insanity. Case No. 15,577. See same case for 
opinion previously delivered in habeas corpus 
proceeding.] 

Case 13'o. 15,577. 

UNITED STATES v. LAWKENGE. 

[4 Oranch, 0. C. 518.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Bail— Excessive Bail— Insakitx— Habeas 
Corpus. 

1. In a case clearly bailable by law, to require 
larger bail than the prisoner can give, is, in ef- 
fect, to refuse bail. 

2. The discretion of the magistrate, in taking 
bail in a criminal case, is to be guided by the 
coiniwund consideration of the ability of the 
prisoner to ^ve bail, and the atrocity of the of- 
fence. 

3. The prisoner having been fully committed 
for trial upon a charge of an assault upon the 
president of the United States, with intent to 
kill and murder him, the chief judge refused to 
issue a habeas corpus to bring him up for ihe 
purpose of examining witnesses to prove his in- 
sanity; and, for that cause "to discharge him 
from imprisonment in the common gaol, and to 
secure the public peace by proper restraint." 

[Cited in Parsons v. State, 81 Ala. 577, 2 
South. 862.] 

4. If the prisoner be acquitted by the verdict 
of the jury, on the ground of insanity, the court 
will remand him to the custody of the marshal; 
on being satisfied that it would be dangerous to 
permit him to be at large while under mental 
delusion. 

On the 30th of January, 1835, the prisoner, 
Kichard Lawrence made an assault upon the 
president of the United States (General 
Jackson), with intent to murder him, by 
shooting him with' a pistol as he came out 
of the rotunda of the capitol, after having 
attended the funeral service of Warran R. 
Davis, a member of the house of representa- 
tives. Both pistols missed fire, although 
the percussion caps of both exploded, and 
both were well loaded with powder and ball. 
He was arrested in the very act, and was 
immediately brought before the chief judge 
at his chambers. The assault with intent 
to kill was proved by the clearest possible 
evidence. There was no evidence then pro- 
duced of his insanity. The prisoner's man- 
ner was calm, and he seemed indifferent as 

1 [Reported by Hon. William Cranch, Chief 
J udge.] 
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to the testimony; declined cross-esamining 
the witnesses, and when informed by the 
chief judge that he might make any remarks 
which he thought proper to make, said he 
could not contradict what the gentlemen had 
said. After inquiring as to his property 
and circimistances, the chief judge said to 
Mr. Key, the district attorney, that he sup- 
posed hail in $1,000 would he sufficient, as 
it was not a penitentiary offence, there be- 
ing no actual battery, and as he did not ap- 
pear to have any property. Mr. Key seem- 
ed, at first, to acquiesce, but having con- 
versed with some of the president's friends 
who stood roimd him, he suggested the idea 
that it was not impossible that others might 
be concerned who might be disposed to bail 
him, and let him escape to make another at- 
tempt on the life of the president, and there- 
fore thought that a larger sum should be 
named. The chief judge then said that 
there was no evidence before him to induce 
a suspicion that any other person was con- 
cerned in the act; that the constitution for- 
bade him to require excessive bail; and that 
to require larger bail than the prisoner could 
give would be to require excessive baU, and 
to deny bail in a case clearly bailable by 
law. 1 Chitty, Or. Law, 131. That the dis- 
cretion of the magistrate in taking bail in 
a criminal case, is to be guided by the com- 
pound consideration of the ability of the 
prisoner to give bail, and the atrocity of the 
offence. That as the prisoner had some 
reputable friends who might be disposed to 
bail him. he would require bail in the simi 
of $1,500. This sum, if the ability of the 
prisoner only were to be considered is, prob- 
ably, too large; but if the atrocity of the of- 
fence alone were considered, might seem too 
small; but taking both into consideration, 
and that the punishment can only be fine 
and imprisonment, it seemed to him to be 
as high as he ought to require. The pris- 
oner not being able to find bail to that 
amoimt, was committed for trial, by war- 
rant of the chief judge. A few days after- 
ward, namely, on the 5th of February, 1835, 
a petition for a writ of habeas corpus, signed 
by Mr. William L. Brent and his son as 
coimsel for the prisoner, and supported by 
affidavit, was presented to the chief judge, 
to bring up the prisoner foi^ the purpose of 
examining witnesses to prove his insanity, 
and that he may be discharged from impris- 
onment "for the cause for which he is now 
confined," "and that joxiv honor do then in 
the premises what belongs to humanity and 
the unfortunate Richard Lawrence, and also 
to secure the public peace by proper re- 
straint." 

The chief judge having expressed a doubt 
of the propriety of issuing the habeas cor- 
pus, upon that ground, the prisoner's coun- 
sel addressed to him the following letter: 

"Thursday Evening, February 5th, 1835. 
Sir: Since I saw you this morning I have 
conversed with several of our most eminent 



jurisconsults, who are of the opinion that 
the case of Lawrence is a fair and proper 
one for an application for a habeas corpus, 
and that eases of insanity are an exception 
to general principles; moreover, that upon 
an habeas corpus, the judge at his chambers 
ought not to confine his investigation to the 
commitment alone, but ought to look at the 
cause of it; and upon looking at the act of 
congress I find it expressly declares that a 
judge at his chambers 'shall have power to 
grant writs of habeas corpus for the pur- 
pose of an inquiry into the cause of commit- 
ment' If this be the object, most certainly 
you have the right, upon the application I 
have made, to inquire into the cause; and if 
you find that the cause is the assault by an 
insane and deranged man, it is insufficient. 
I find this principle also laid down in Boll- 
man's Case, 2 Pet. Cond. R. 43, or 4 Cranch 
[8 U. S.] 75. It- is also decided, in the same 
case, 2 Pet. Cond. R. 46, at the bottom, that 
the writ of habeas corpus is, in its nature, 
a revision of the decision to commit for an 
offence; and the court there say: 'This 
writ (habeas corpus) must always be for the 
purpose of revising that decision;* (meaning 
the cause for the commitment). The appli- 
cation is urged by the friends of the unfor- 
tunate man, and Mr. Key states to me that 
he has no objection to it, and intimates an 
opinion that it would be but right that the 
habeas cotpus should issue. Independent of 
the rights of the individual, and the injustice 
of his present confinement, upon the grounds 
upon which it has been made, the commit- 
ting judge not knowing of his insanity, and 
there being no cotmsel appointed to repre- 
sent him at the examination, I do think that 
the public feeling ought to be allayed, if pos- 
sible, by a true statement and understand- 
ing of the case. It is impossible the law 
can sanction an insane man's being con- 
fined for a crime that he is incapable of 
committing, when the fact of his insanity 
can be established without a doubt, and was 
not known at the tirhe he was committed, 
and the insane man incapable of making it 
known. Such a construction of the law, I 
humbly conceive, would be attended by the 
most injurious consequences, and great op- 
pressions might arise. Yours most respect- 
fully, W. L, Brent. P. S. Should you refuse 
the habeas corpus, I wiU thank you to give 
your reasons on the back of the petition. It 
is thought, by those who take an interest in 
the application, and by me also, that it may 
aid in another course that will be pursued; 
and as it is a high privilege secured to the 
citizen, the refusal ought to be accompanied 
by the reasons. 'Will you say to my son 
when we can call upon you again? TViUiam 
L. Brent" 

Upon the 14th of February, 1835, the peti- 
tion for the habeas corpus was returned to 
the prisoner's coimsel with the following 
opinion (CRANCH, Chief Judge): 
"On the petition of Richard Lawrence for 
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a writ of habeas corpus. I have attentively 
consitlered the within petition, and have tak- 
en time to IooIj: into the authorities on the 
subject The petition is not accompanied 
by a copy of the warrant of commitment, 
probably because it was presumed that it 
was fresh in my recollection, as it was is- 
sued by myself. As well as I recollect, it 
states that I had probable cause, supported 
by the oaths of certain witnesses therein 
named, to believe that Richard Lawrence, 
who was then before me in the custody of 
the marshal, had, on that day (30th of Jan- 
uary, 1835), in the county of Washington, 
in this District, made an assault upon An- 
drew Jackson, president of the United 
States, with intent to kill him, and therefore 
commanded the marshal to keep him in safe 
custody, until he should be discharged in 
due course of law. Upon the best consider- 
ation which I have been able to give to the 
subject, T am of opinion that I ought not to 
grant the prayer of the petition: (1) Be- 
cause it appears by all the authorities that 
a writ of habeas corpus is not to be granted 
of course in the first instance, upon applica- 
tion merely: and the obligation to issue it 
ineffectually, can only exist when the com- 
mitment is so general, that the court cannot 
know the real occasion from the terms in 
which it is worded; for it Is not to be 
awarded without some reasonable grormd 
shown by affidavit. And in Hobhouse's 
Case, 3 Barn, & Aid. 420, it was decided by 
the court of king's bench ia England, as late 
as 1820, that the court will not, in the first 
instance, gi-ant a habeas corpus, when they 
see that, in the result, they must inevitably 
remand the party. See, also, 10 Petersd. 
289 (Eng. Ed.) Habeas Corpus, B, in the 
note; 1 Chit. Or. Law, 118, 123, 124; and 
Watkins' Case, 3 Pet [28 U. S.] 201, where 
Chief Justice Marshall says: *The writ 
ought not to be awarded, if the court is sat 
isfied that the prisoner would be remanded 
to prison.' (2) Because the affidavit accom- 
panying the petition for the habeas corpus, 
does not show sufficient groimd for issuing 
it The only fact stated as the ground of 
discharge, is, the insanity of the prisoner; 
and, for that cause, I am requested to dis- 
charge him, and 'to do what belongs to hu- 
manity' and to the prisoner, and 'to secure 
the public peace by proper restraint.' I 
would remark, here, that if the prisoner is a 
dangerous rnaniae, the only manner in which 
I could secure the public peace (or rather 
secure the public safely) would be, to re- 
mand him to the prison where he now is. 
His imprisonment then would be intermi- 
nable; he woifid have no day in court; no 
means to compel a trial; no right to apply 
for a discharge for want of trial, and no 
right to bail. He could not be bound to 
keep the peace. If sureties should be bound 
for his keeping the peace, it is doubtful 
whether they could ever be liable upon 
their recognizances, whatever acts he might 



do; as I apprehend, a madman cannot be 
guilty of a technical breach of the peace. I 
have said that 1 could only remand him to 
the prison where he now is. . Unforttmately, 
the claims of humanity upon this subject 
have not yet been duly appreciated by oiir 
legislators, although they have had before 
them for more than thirty-four years, the. 
example of the British parliament, in the act 
of 39 & 40 Geo. IH. c' 94, which was intro- 
duced in consequence of the ease of Had- 
field (who shot at the king in the theatre), 
and was passed about a month after the 
judgment of the court in that case. That 
act was so framed as to reach back and 
cover the case of Hadfield, who had been 
acquitted by the jury on account of his in- 
sanity, and who had been remanded to the 
prison from! whence he came. It was stated 
by the court, and admitted by the attorney- 
general, and the prisoner's counsel, Mr. Er- 
skine, that by the common law, the court 
might do this in such a case, but it was aU 
they could do. They could not change the 
place or manner of his confinement Had- , 
field was. tried on the 26th of June, 1800; 
and on the 30th, in the house of commons, 
the attorney-general moved for leave to 
bring m the bill which resulted in the act of 
39 & 40 Geo. III., c. 94. In support of his 
motion he observed, that, 'by the common 
law, when a person of this kind is acquitted, 
the coiu:t before which he is tried, have full 
power to direct the safe custody of such a 
person; but then the law has so little reg- 
ulated that custody, and is so silent as to the 
rules to be observed with regard to it, that 
it may be said to be defective in that partic- 
ular.' The 1st section of the act relates to 
cases of treason, felony, and murder only; 
and is applicable as well to persons who had 
been already remanded upon acquittal on 
the ground of insanity, as to future cases. 
It provides that in all such cases, if evi- 
dence of insanity be given upon the trial, ' 
and the party be acquitted on the ground of 
insanity, and it shall be so stated by the 
jury, the court shall order him to be kept in 
strict custody, in such place, and in such 
manner as to the court shall seem fit until 
his majesty's pleasure shall be known; and 
that his majesty may give order for the 
safe custody of such person during his pleas- 
ure, in such place and manner as to him 
shall seem fit. The 2d section provides, that 
if any person indicted for any offence, shall 
be insane, and shall, upon arraignment be 
so found by a jury impanelled for that pur- 
pose, so that he cannot be tried; or if, upon 
the trial of any person, so indicted, the jury 
shall find him insane, the court may make 
a like order, as provided in the 1st section. 
And if any person, charged with any of- 
fence, shall be brought before any court to 
be discharged for want of prosecution, and 
such person shall appear to be insane, it 
shall be lawful for such court to order a 
jury to be impanelled to try the sanity of 
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such person, and if found insane, the court 
may make a like order. By the 3d section, 
'for the hetter preyention of crimes being 
committed by .persons insane,' it is enacted, 
that if any person shall be discovered and 
apprehended under circumstances that de- 
note a derangement of mind, and a purpose 
of committing some crime, for which. If 
committed, such person would be liable to 
be indicted, and any of his majesty's jus- 
tices of the peace, before whom such person 
may be brought, shall thinli fit to issue a 
warrant for committing him or her as a 
dangerous person, suspected to be insane, 
such cause of commitment being plainly ex- 
pressed in the warrant, the person so com- 
mitted shall not be bailed, 'except by two 
'justices of the peace, one whereof shall be 
the justice who has issued such warrant; or 
by the court of general quarter sessions, or 
by one of the justices of his majesty's courts 
of Westminster hall, or by the lord chan- 
cellor, or lord keeper, or commissioner of 
the great seal.' It is evident, from the pro- 
visions of this act, that by the common law, 
a judge could not do what is asked by this 
petition, viz., 'to do what belongs to hu- 
manity' in regard to an insane prisoner, by 
confining him in any other place than the 
common gaol, or in any other manner than 
as a person charged with an offence, or com- 
mitted for want of giving surety for the 
peace or good behavior. If, therefore, the 
prisoner should be brought up by habeas 
corpus, and I should remand him at all, it 
must be to the same custody in which he 
now is. The suggestion, therefore, in the 
petition and affidavit, that I can, by com- 
mitting the prisoner as an insane person, 
meliorate his condition, or change his cus- 
tody, is not supported by law, and furnishes 
no sufficient ground for issuing the writ. 
"The only fact alleged in the petition and 
^ affidavit as the ground of the prisoner's dis- 
charge, is his insanity at the time of commit- 
ting the act; which fact was not made known 
at the time of his commitment, but can now 
be proved by witnesses whose names are in- 
dorsed on the petition. After a diligent 
search, I have found no case in which a court 
or a judge has, upon habeas corpus sent for 
and examined witnesses on the part of the 
prisoner, to prove exculpatory matter, or any 
other matter when the warrant of commit- 
ment was regular, and bore upon its face 
sufficient cause of commitment. Matter of de- 
fence must after commitment, be left for the 
jury. The judge cannot try the cause upon 
habeas corpus. The matter of the return 
must be taken to be true. The utmost extent 
to which comrts have gone, upon habeas cor- 
pus, is to examine the depositions taken by 
the committing magistrate, upon the examina- 
tion of the party under the statutes of Philip 
and Mary, in order to see whether the party 
may be admitted to bail. In the Case of 
BoUman, 4 Oraneh [8 U. S.] 75, the supreme 
court, upon habeas corpus, examined the dep- 



ositions taken upon the motion to commit; 
the same having been referred to in the order 
for commitment, and brought up by cer- 
tiorari as part of the record; but it was never 
suggested that that court could receive new 
evidence. Chitty (1 Chit- Cr. Law, S9) says: 
'In modern practice, though exculpatory evi- 
dence is received at the instance of the pris- 
oner, and certified with the other depositions* 
(and therefore taken before commitment), 'un- 
less it appear in the clearest manner that the 
charge is malicious, as well as groundless, it 
is not usual for the magistrate to discharge 
him, even when he believes him to be altogeth- 
er innocent.' In 1 Leach, Crown Law, 270 (10 
Petersd. 284), it is said: 'The court will look 
into the depositions to see if there be sufficient 
ground laid to detain the party in custody, and 
if there be not, they will bail him.' Chitty 
(1 Chit. Cr. Law, 130) says: 'It is, in fact, to 
the depositions alone, that the court will look 
for their direction; for when a felony is 
positively charged they will refuse to bail, 
though an alibi be supported by the strongest 
evidence. 2 Strange, 1138. Nor will the court 
at aU admit of extrinsic evidence; so that 
they refused to examine whel^er a man 
brought up before them, had been previously 
acquitted of a charge precisely similar. Id. 
851. And the court refused to bail a person 
for receiving stolen goods, the defendant's 
affidavit admitting the receipt of the goods, 
but denying that he knew they were stolen, 
because that was a fact triable only by a jury; 
and it would be of dangerous consequence tO' 
allow such proceedings, as it might induce 
prisoners generally to lay their case before 
the court, who, instead of the jury, would be 
called upon it to try the truth of the fact for 
which they were committed.' Cases, K. B. 
96; 1 Salk. 104. On an indictment for murder, 
the prisoner moved to be bailed. 'Rokesby 
and Turton were for bailing him, because the 
•evidence upon the affidavits read, did not 
seem to them sufficient to prove him guUty. 
Holt, C. J., and Gould, contra. The evidence 
does affect him, and that is enough. The al- 
lowing the favor of bail may discourage the 
prosecution; therefore it is not fit the court 
should declare their opinion of the evidence 
beforehand; for it must prejudice the prisoner 
on the one side, or the prosecutor on the 
other.' Mr. Chancellor Kent, in his Commen- 
taries (volume 2, p. 26), says: 'Upon the re- 
turn of the habeas corpus, the judge is not 
confined to the face of the return, but he is 
to examine into the facts contained in the re- 
turn, and into the cause of the imprisonment, 
whether the commitment be for any criminal 
or supposed criminal matter, or not. This 
power of revising the cause of commitment 
is given by the act of this state,' (New York,) 
'and it authorizes the judge to re-examine all 
the testimony taken before the magistrate 
who originally committed, and to take further 
proof on the subject, for he is to examine into 
the facts; and it is a new power, not found 
in the English statute.' 
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"If i were to examine the Tvitnesses now 
offered by the friends of the prisoner to prove 
his insanity, I should feel myself bound to 
give notice to the attorney of the United 
States, and summon witnesses on the part of 
the prosecution, which would lead to the trial 
of the whole cause without a jixvy. No such 
case has been found in all my researches, and 
the impropriety of it seems too evident to ad- 
mit of argument. But if I could, in any case 
upon habeas corpus, hear witnesses for the 
prisoner, it seems to me that the case of In- 
sanitj would be an exception. The fact 
charged ttf the commitment being proved to 
the satisfaction of the committing magistrate, 
the allegation of insanity is matter of defence 
or excuse proper for the consideration of the^ 
jury, who are the judges' of the fact. Every' 
person, of the age of discretion, is presumed 
to be of sane memory unless the contrary be 
proved. It is a very nice point to decide what 
degree of insanity wiU render a person irre- 
sponsible for his acts; and it is the peculiar 
province of the jury to say whether the pris- 
oner's insanity is of that degree. If, there- 
fore, the witnesses were to satisfy me that the 
prisoner was insane it would be impossible 
for me to say that the jury also would be 
satisfied that the insanity was of such a de- 
gree as rendered the prisoner wholly irrespon- 
sible. In such a case I could not discharge 
him; and it is very doubtful whether I could 
baU him, as he could not bind himself in a 
valid recognizance; and I am not certain that 
the sureties of a madman would be held bound 
to produce him: and if they were, yet surety 
of the peace or good behavior would be want- 
ing; the validity of which, if given, would 
be still more doubtful, as before suggested. 
Lord Hale (1 Hale, P. C. 32, 33), speaking of 
insanity, says: 'Now, touching the trial of 
this incapacity, and who shall be adjudged in 
such a degree thereof as to excuse from the 
guilt of capita] offences, this is a matter of 
great difficulty, partly from the ease of coun- 
terfeiting this disability when it is to excuse 
a noeent, and partly from the variety of de- 
grees of this Infirmity, whereof some are suffi- 
cient and some are insufficient to excuse per- 
sons in capital offences. Yet the law of Eng- 
land hath afforded the best method of trial, 
that is possible, of this and all other matters 
of fact, namely, a jury-, of twelve men al] con- 
curring in the same judgment, by the testi- 
mony of witnesses, viva voce, in the presence 
of the judge and jury, and by the inspection 
and direction of the judge.' 'Therefore, the 
trial of the incapacity of the party indicted 
or appealed of a capital offence, is upon his 
plea of not guilty, by the jury upon his ar- 
raignment, who are to inquire thereupon 
touching such incapacity of the prisoner, and 
whether it be to such a degree as may ex- 
cuse him from the guilt of a capital offence.' 
And in page 34 he says: 'If a man, in his 
sound memory, commits a capital offence, and 



before arraignment he becomes absolutely 
mad, he ought not by law to be arraigned dur- 
ing such frenzy; but be remitted to prison,, 
until that incapacity be removed.' And in 
page 35 he says: 'If a person of non-sane 
memory commit homicide during such his in- 
sanity, and continue so to the time of his ar- 
raignment, such person shall neither be ar- 
raigned nor tried, but remitted to gaol, there 
to remain in expectation of the king's grace to 
pardon him 'But it seems in such a case 
it is prudence to swear an inquest, ex officio, 
to inquire touching his madness, whether it 
was feigned, and thus it was done in 3 Edw. 
III., and in Somervile's Case, And. pt. 1. No. 
154. But in case a man, in a frenzy, happen, 
by some oversigh*:, or by means of the gaoler, 
to plead to his indictment, and is put upon his 
trial; and it appear to the court, upon his 
trial, that he is mad, the judge, in his discre- 
tion, may discharge the jury of him, and remit 
him to gaol, to be tried after the recovery of 
his understanding, especially if any doubt ap- 
pear upon the evidence touching the guilt of 
the fact, and this in favorem vitse. And if 
there be no color of evidence to prove him 
guilty, or tC there be pregnant evidence to 
prove his insanity at the time of the fact com- 
mitted, then, upon the same favor of life and 
liberty, it is fit it should be proceeded in the 
trial, in order to his acquittal and enlarge- 
ment' 

"tJpon the whole, therefore, being perfectly 
satisfied that I have no authority to discharge 
the prisoner upon the alleged groxmd of in- 
sanity, if it were established; and that if 
brought up by habeas corpus he must be im- 
mediately remanded, it seems to me that it 
would be useless to issue the writ, and that it 
is my duty to refuse it" 

On the 11th of April, 1835, the cause came 
on for trial before the circuit court. The in- 
dictment was at common law, for an assault 
upon Andrew Jackson, president of the United 
States, with intent to Mil and murder him. 

Mr. Key, for the United States, admitted 
the law respecting insanity to be correctly 
stated by Mr. Brskine in Hadfield's Case, 27 
How. State Tr. p. 1300, &c. The fact that 
the prisoner was under a mental delusion, in 
supposing himself to be king of England, and 
of the United States as an appendage to Eng- 
land, and that General Jackson stood in his 
way in the enjoyment of his right, and that 
the act was done under that delusion, was 
fully proved; and the jury, in five minutes, 
returned the following verdict: "We find the 
prisoner not guilty; he being under the in- 
fluence of insanity at the time he committed 

THE COURT (THBUSTON, Circuit Judge, 
absent) remanded the prisoner, being of opin- 
ion, from the ' evidence, that it would be 
extremely dangerous to permit him to be at 
large, while under this mental delusion. 

[See Case No. 15,576.] 
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Case ISTo. 15,579. 

UNITED STATES v. LAWS. 

[2 Lowell, 115.] 1 

District Court, D. Massachusetts. April, 1872. 

Offenses under Postal Laws — Embezzi^ement 
FjiOM Mail — Indictment — Averments. 

1. In an indictment under section 12, St. July 
1, 1864 (13 Stat 307), against a clerk in the 
post-office for secreting and embezzling a letter 
containing a bank-note, which describes the let- 
ter according to its direction, which is to some 
one other than the defendant, it is not necessary 
to allege that the letter or the note was the prop- 
erty of any one, 

[Cited in U. S. v. Falkenhainer, 21 Fed. 627; 
U. S. T. Atkinson, 34 Fed. 318.] 

2. If the letter was enclosed in an envelope, 
iind the envelope was directed to A. B., the let- 
ter is well described as directed to A. B. 

3. The indictment need not allege that the 
■clerk obtained the letter by virtue of his employ- 
ment: it is enough that, being a derk, he has ob- 
tained possession of the letter. 

4. It is not necessary to set out the places 
from and to which the letter was to be carried by 
post. 

5. The indictment need not allege that the 
grand jury was duly organized, and that twelve 
concurred in the finding. 

The first count of this indictment charged 
that the defendant [M. S P. Laws], on a cer- 
tain day, at Boston, did secrete and embez- 
zle a certain letter, then and there directed 
to Sarah E. Dalzell, in the -words and let- 
ters following, "Mrs. Sarah B, Dalzell, Ells- 
worth, Maine," with which he was then and 
there intrusted, and which had come to his 
possession, and was then and there intended 
to be conveyed by post, containing a certain 
bank-note for the payment of two dollars, 
he, the said Laws, at the time, &c., being 
then and there employed in one of the de- 
partments of the post-oflBce establishment, to 
wit, being a clerk, &c. The second count 
described the bank-note, and alleged that it 
was of the value of two dollars, and that the 
letter came into the possession of the de- 
fendant "so then and there employed as a 
clerk in the said post-office," and that the 
letter with the said article of value having 
so come into his possession, he did then and 
there secrete and embezzle the letter then 
and there containing the said article of val- 
ne. At the trial, a verdict of guilty was 
found; and the defendant moved for a new 
trial, and in arrest of judgment. 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



G. Sennott, for defendant 

(1) It is not averred that the defendant 
obtained the letter "by virtue" of his em- 
ployment. It is said, and repeated, that he 
was a clerk, and that being such derk he 
secreted and embezzled the letter; but this 
is not enough: he must be shown to have 
broken the trust confided to him by the gov- 
ernment. 

(2) The property in the letter and the 
bank-note ought to be set out. It may be 
that the addr^s of the letter was fictitious, 
and intended to mean the defendant, and 
the money may have been his. 

(3) The letter is not described at all. It 
appeal's on inspection to be enclosed in an 
envelope, which is directed in the manner 
charged, but the letter is not directed. 

(4) The indictment should aver the due or- 
ganization of the grand jury, and that 
twelve concurred in the finding. 

E. P. Nettleton, Asst U. S. Dist. Atty., cit- 
ed U. S. V. Mills, 7 Pet [32 U. S.] 138; U. 
S. V. Nott [Case No. 15,900]; U. S. v. Martin 
[Id. 15,731]; U. S. V. Lancaster [Id. 15,556]; 
U. S. V. Patterson [Id. 16,011]; U. S. v. Clark 
[Id. 14,801]; -U. S. v. Okie [Id. 15,916]; and 
on pleading generally in misdemeanors, U. 
S. V. Gooding, 12 Wheat [25 U. S.] 460, 474. 

LOWELL, District Judge. Much more lax- 
ity of pleading has been permitted in set- 
ing out the offences created by acts of con- 
gress than obtained imder the system of the 
common law, even when that system was 
applied to new statutes. The cases cited 
by the district attorney all agree that this 
oflEence may be charged substantially in the 
words of the statute. Were it not for these 
anthorities, there would seem to be much 
force in the objection that the property in 
the bank-bill should be laid in some one oth- 
er than the defendant Such is the usual 
rule in embezzlement as well as larceny. 
And if the indictment were for stealing the 
money from the letter, it may be that the 
analogy would hold good. Such appears to 
be- the opinion of Mr. Justice Curtis, as in- 
dicated by the margina.1 note to the case of 
U. S. V. Foye [Case No 15,157], though the 
judgment is silent on this point And the 
supposed decision in that case, which had 
not then been reported, appears to have been 
followed in Cummings* Case [Id. 14,901]. 
But where the charge is, that a clerk secret- 
ed and embezzled a letter, which is de- 
scribed as having been addressed' to some 
one else, and was intended to be conveyed 
by post, the gist of the offence is in the 
breach of trust as applied to the letter, and 
it has not been usual to lay the property in 
the letter in any one. Two of the cases 
cited at the bar decide this point. There is 
no real hardship in this decision, because the 
property might be laid in the United States 
as bailees, and then precisely the same evi- 
dence would be sufficient for a conviction as 
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would "be received under the counts of this in- 
dictment, and the defendant would still he 
left to rebut the presumption arising from 
the fact of his dealing with a letter which 
did not appear to he his. 

It was argued that the envelope is no part 
of the letter, and that, therefore, there is a 
rarianee. This was duly reserved at the 
trial, and comes up regularly on the motion. 
So far as the argument rested on the as- 
sumed fact, concerning which there was no 
evidence on either side, that the use of en- 
velopes was unknown, or was rare, when the 
post-office act of 1825 was passed, both par- 
ties appear to have been imder the impres- 
sion that this indictment must be founded 
on that statute. Undoubtedly it was so in- 
tended. But section 21 of that act has been 
repealed or remodelled by the statute of July 
1, 1864 (13 Stat. 337), which copies the sec- 
tion in many parts with great exactness, 
but adds to the list of securities that may 
be secreted or embezzled many that have 
come into use since 1825, such as stamps of 
various kinds, and adapts the law in other 
respects to the changes in the service. It 
is by this statute that the indictment must 
be tried, whatever may have been the in- 
tent of the pleader who drew it; and it is 
not contended that in 1865 envelopes were 
not in common use and popularly consid- 
ered a part of the letters which they en- 
closed. The other answer of the district at- 
torney appeal's to be equally strong, that 
when a letter is in fact put in an envelope 
which is directed to a certain person, the 
letter is directed to that person whether the 
envelope forms part of the letter or not 

Another veiy ingenious point much dwelt, 
on by counsel is, that the charge does not 
contain the technical and precise averment, 
that the defendajit came into possession of 
these letters by virtue of his employment. 
Possibly the indictment is open to this criti- 
cism; but, if so, the statute is equally de- 
ficient. The law appears to avoid with care 
this limitation. The language, both in the 
act of 1825 and in that of 1864, is, which 
shall have been intrusted to him, "or which 
shall have come to his possession," intend- 
ing, no doubt, to punish all such acts com- 
mitted by persons employed in the depart- 
ment, whether the letters were regularly in 
their possession or not. For instance, if a 
clerk takes the letters from some bos or bag 
in charge of another clerk, or any with 
which he has no concern whatever, he is 
within the statute. If there is any implied 
Jimitation in the statute, such as of a letter 
picked up in the street, it may equally be 
left to implication in the indictment, and 
would be excluded by not conforming to the 
allegation that it was intended to be con- 
veyed by post. 

The objection that the places between 
which the letter was "intended to be con- 
veyed are not set out, was fully considered 
by Judge Benedict in the ease of U. S. v. 



Okie [Case No. 15,916], and in that decision, 
overruling the objection, and in the reasons 
given for it, I concur. 

Indictments never allege the organization 
and action of the grand jury further than is 
done in this case. The signature of the 
foreman vouches for the regularity of the 
proceedings after the jury are impanelled, and 
the records of the court show the venire, &c. 

Motions denied. 

Case Wo. 16,580. 

UNITED STATES v. LEARNED et al. ■ 
" [1 Abb. U. S. 483; i 11 Int.- Eev. Rec. 149.] 
District Court, E. D. Michigan. March Term, 

1870. 
Internai/ Revenue — Stamps — Ubimisal Pkose- 

CDTION. 

1. An instrument in the following form, "Due 

the hearer or" (naming a payee) " dollars 

in merchandise out of our store," signed on be- 
half of an employer, by his bookkeeper, under 
his general instructions, and delivered to a per- 
son employed to enable him or any one to whom 
he may transfer it to obtain the goods, in pay- 
ment for services rendered, is a contract, and 
requires a five-cent stamp. 

2. Upon trial of an indictment for issuing in- 
struments without stamping them as required 
by law, proof of issuing an instrument unstamp- 
ed which by law should have been stamped, is 
sufficient, in the first instance, to warrant a con- 
viction. The jury are to presume that the de- 
fendant knew the requirements of the law and 
intended to evade it, in the absence of some ex- 
planation from him. 

Motion to set aside a verdict of guilty 
and for a new trial. 

Charles Gr.^ Learned and Frederick S.Ayres 
were brought to trial upon an indictment 
for issuing an unstamped agreement. Un- 
der the instructions given, the jury found a 
verdict- of guilty. The defendants now mov- 
ed to set aside the verdict, and for a new 
trial, on the groimd of refusal to give cer- 
tain charges to the jury, and of misdirec- 
tion in the charges which were given. 

On the trial, it appeared that the defend- 
ants had been for years extensive manufac- 
turers of lumber at Port Austin, in the dis- 
trict, and that in the prosecution of their 
business they employed a large number of 
men. They also dealt in merchandise. 
They employed a bookkeeper for their gen- 
eral business, and clerks in their store. The 
books were kept at the store. From about 
the time of their starting in business, dat- 
ing back to a period anterior to the pas- 
sage of the first internal revenue law, they 
had been in the practice of issuing to their 
men due biUs, payable in merchandise out 
of their store, in the following form: 

"No. 1550. 

"Port Austin, Mich., Oct 28, 1868. 

"Due the bearer, or J. L, Coy, Seven Dol- 
lars, in merchandise out of our Store. 

"(Signed) Ayers, Leonard & Wiswall. 

"Van Wart" 

3- [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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The above is aB exact copy of the instru- 
ment upon which the prosecution in this 
case was founded. These due l>ills were is- 
sued by the bookkeeper, but never in excess 
of the amount appearing to be due, and In 
all cases were charged to the men in their 
accounts as so much money- Large num- 
bers of them were so issued. One of the 
clerks testified that he thought as many 
as four thousand, during the year 1868. In 
some instances, the men, or members of 
their families, would come to the store of 
defendants and select what goods they 
wanted to purchase, and then one of the 
clerks in the store would go to the book- 
keeper and get one of these due biUs for 
the amount of goods selected,— the due bill 
being charged to the man by the book- 
keeper, and retained by the clerk as his 
voucher for the goods thus disposed of— thus 
operating as a check upon the men, against 
their getting goods at the store, at any time, 
to a greater amount than what was due 
them from the defendants. About one- 
fourth of all the due bills issued were issued 
and used in this manner. The other three- 
fourths were issued directly to the men and 
taken away by them, and either sold to oth- 
ers, or traded out afterwards by themselves 
or their families as they might need the 
goods. They were issued in small amounts, 
and were often used by the men for other 
purposes than that of getting goods at de- 
fendants' store. They disposed of them 
sometimes to farmers for produce, and some- 
times to other merchants for goods. One 
merchant doing business some celght miles 
distant testified that he had seven hundred 
dollars of them at one time. They were so 
issued and used with the full knowledge 
and acquiescence of the defendants, and by 
their authority and direction. These due 
bills, including the one in question, were so 
issued unstamped, and, on the trial, it was 
conceded by the defendants that they were 
so issued, with their knowledge and inten- 
tion. There was no direct evidence, and in 
fact no evidence at all, except what may be 
guessed at or inferred from the circumstan- 
ces surrounding the transactions, explaining 
or tending to explain why stamps were so 
omitted. Reasons and excuses for omitting 
to stamp were offered by counsel, by way 
of argument, as will hereinafter appear, but 
none whatever in the proofs. 

Upon this state of facts the court char- 
ged the jury, among other things, substan- 
tially as follows: (1) That, by the law of 
the land, the instrument in question is a 
contract. (2) And that as such, an adhesive 
stamp of five cents was required by the in- 
ternal revenue law. (3) That the defendants 
are presumed to know the law. (4) That 
the omission of a stamp was an evasion of 
the law, and unless explained, it must be 
presumed that the defendants so intended. 

The defendants' counsel requested the 
court to charge the jury, among other things, 
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as follows: "(2) That if the defendants 
made the paper in this ease, intending it on- 
ly as a voucher to the clerks in the store 
that Coy's account was good for seven dol- 
lars, then the defendants are not hable." 
Which request the court granted, with this 
qualification: Insert after the word dollars, 
in next to last line, the following: "And If 
it got afloat without their knowledge or in- 
tention." And In this connection, the court 
further charged the jury that If the paper 
in question was actually used as a matter 
of convenience merely between the book- 
keeper and the clerks in the store, and did 
not go into the hands of Coy or other per- 
sons, then it never became an agreement or 
contract for want of delivery, and no stamp 
was required. But, whettier it was origi- 
nally Intended for such matter of conven- 
ience merely, or not, if it went into Coy's 
hands, or otherwise got afloat, by the au- 
thority, intent, or acquiescence of the de- 
fendants, then it did become such agree- 
ment, and did require a stamp. 

Defendants' counsel further requested the 
court to charge: "(3) That if the defendants 
did not understand or believe that the pa- 
per in this case was a contract, but sup- 
posed it was only a voucher, then the de- 
fendants are not liable." "Which request the 
court refused. 

The reasons assigned in support of the mo- 
tion to set aside the verdict, and for a new 
trial, were the following: "Because the 
court refused to instruct the jury as re- 
quested in defendants' second and third re- 
quests; and because the court erred In in- 
structing the jury: (1). That the paper men- 
tioned in the indictment was one which re- 
quired to be stamped under the revenue 
law. (2) That the defendants must be pre- 
sumed to know that said paper was one re- 
quired to be stamped, and that it was their 
duty to stamp it, and that therefore the law 
presumes that If they omitted to do so, 
they intended to evade the provisions of the 
revenue law. (3) That if said paper went 
into Coy's hands with the defendants' knowl- 
edge, or by their authority, the defendants 
were required to stamp it." 

G. V. N. Lothrop, for the motion, 

A. B. Maynard, U. S, Dist. Atty., opposed. 

LONGTEAR, District Judge. The quea- 
tions arising upon this motion will be taken 
up in the order in which they arose in the 
charge, rather than the order in which they 
are presented in the motion. The first and, 
second charges given present the "question: 
Is the instrument mentioned in the indict- 
ment— (see copy, ante)— such an one as was 
required by the internal revenue law to be 
stamped? If covered by the law at all, it is 
covered by the first clause of Schedule B, un- 
der the head of "Agreement or Contract" 
13 Stat 298. 

The question, then, resolves itself simply 
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into this: Is it an agreement or contract? 
The answer to this question seems too ap- 
parent to admit of argument. But as the 
<luestion is presented, I shall proceed to con- 
sider it. 

First. Upon the face of the instrument. 
The word "due" imports a consideration— an 
indebtedness; it is between parties capable 
of contracting, named in the instrument; the 
amount of the indebtedness or consideration 
is fixed and definite; the manner and place of 
payment is clearly defined; a promise to pay 
is clearly implied; and it was signed by the 
defendants and delivered. Here are all the 
elements of a contract, and it is pronounced 
to be such by the laws of the land. An ac- 
tion could be maintained upon it without 
any other proof than that of demand and re- 
fusal. 

Second. Upon matters outside the instru- 
ment The defendants owed Coy the amount 
in money, for work and labor; the due bill 
was charged to Coy as so much money, and 
thereby canceled the indebtedness in that 
form. Here was an actual consideration. It 
was due on open account in money; it be- 
came due on written contract, in merchan- 
dise. Here was a new undertakjng on both 
sides, as to the manner of payment. It is 
true, it was testified by one of the bookkeep- 
ers, that if any of these due bills should have 
been brought back and delivered up, by the 
man to whom it was payable, he would, if 
requested, have canceled it and credited it 
back to the man in his account, and so change 
the obligation back to a cash obligation: but 
there was no pretense that there was any such 
agreement or understanding with the men; 
and even if there had been, it could not 
change the character of the instrument, so 
long as it was out, as it was not expressed 
upon its face. Neither could any such verbal 
understanding be relied on to change the 
written agreement. Therefore, by the law 
relating to contracts, the insti'ument was an 
agreement, and by the internal revenue law 
it was required to be stamped. There was, 
therefore, no error in the first and second 
charges given. 

Third. That every man is presumed to know 
the law, and that ignorance of the law is 
no excuse, as general propositions, ard too 
well established to admit of dispute, and 
their correctness is vix'tually conceded by de- 
fendants' counsel. Now, apply these max- 
ims to this case. It was clearly proven, in 
fact it was conceded, that defendants author- 
ized the instrument to be made and delivered 
in the form and manner in which it was 
made and delivered, and of course they 
knew it was so issued. As we have already 
seen, by the laws relating to contracts, the 
instrument, by having been so made and de- 
livered, became and was an agreement or 
contract. The defendants are presumed to 
have known this law. Therefore, knowing 
as they did, all the facts constituting the in- 
strument an agreement, they are presumed 



to have known it was such. Again, the in- 
strument being an agreement, the internal 
revenue law made it the duty of the defend- 
ants to stamp it. Therefore, knowing, as we 
have seen, that ,it was an agreement, the 
defendants are presumed to have known that 
such was their duty. There was, therefore, 
no error in the third charge given. 

Fourth. As to the intent. It is a maxim 
of the law that every man must be presumed 
to intend the necessary legal or legitimate 
consequences of his acts. In this case, the 
omission of a stamp was a violation or eva- 
sion of the iatemal revenue law. Therefore, 
the defendants knowing the law, their omis- 
sion to obey it must be presumed, in the ab- 
sence of explanation, to have been with in- 
tent to evade its provisions. It has been so 
held in two recent cases in the state of New 
York, in each of which this precise question 
was under consideration. See Beebe v. Hut- 
ton, 47 Barb. 187, 193; Howe v. Carpenter, 
53 Barb. 382, 385. In the ease of U. S. v. 
Conner [Case No. 14,847], a similar question 
was under consideration. Conner was prose- 
cuted under the bankrupt act of 1841, for 
perjury, in swearing to a false schedule of 
property with intent to defraud his creditors. 
In deciding the case. Judge McLean makes 
use of this language: "The maxim is admit- 
ted that ignorance 6f the law constitutes no 
excuse for the commission of a crime." And 
further on he says, "To constitute perjury un- 
der the law" (the bankrupt law above men- 
tioned) "the false schedule must have been 
made corruptly by the bankrupt, and with 
intent to defraud his creditors. The falsity 
of the schedule being established, the mitigat- 
ing circumstances must be shown by the de- 
fendant; and if no excuse be proved, the 
fraudulent intent wiU be inferred from the 
act, it being prima facie in violation of the 
law." So, too, in Com. v. Bradford, 9 Mete, 
(Mass.) 272, cited by defendants' counsel, the 
knowledge of defendant that he had not the 
right to vote, was treated as a presumption 
to be rebutted by him, the fact that he had 
not such right having been first established. 
The distinction between the two classes of 
cases, that in which the intent will not be 
presumed, and that in which it will be, is 
clearly drawn in 3 Greenl. Ev. § 13, quoting 
Lord Mansfield in Rex v, Woodfall, 5 Bur- 
rows, 2667, in the follo:wing language: 
"When an act, in itself indifferent, becomes 
criminal if done with a particular intent, 
then the intent must be proved and found; 
but when the act is in itself unlawful, the 
proof of justifiea:tion or excuse lies on the de- 
fendant, and in failure thereof the law im- 
plies a criminal intent." In this case the 
omission of the stamp was an unlawful act— 
an evasion of the provisions of the internal 
revenue law, and it must be deemed pre- 
sumptively so intended. It comes clearly 
within that class of cases in which proof of 
justification or excuse lies on the party 
transgressing. It appears, therefore, that 
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there was no error in the fourth charge given. 

Fifth. The qualification made by the court 
to the second request of defendant, viz: 
"That if the instrument got afloat -without de- 
fendants' Imowledge, authority or intent, 
they are not liable," has been fully disposed 
of in considering the converse of the propo- 
sition, ante, viz: that if the instruments went 
into Coy's hands, by defendants' authority or 
intent, then it was an agreement, and re- 
quired a stamp. For the reasons there given 
there was no error in refusing to grant the 
request without such a qualification. 

Sixth. The third request of defendants, 
which was refused by the court, was in the 
following words: "(3) That if defendants did 
not understand or believe that the paper in 
this case was a contract, but supposed it 
was only a voucher, then the defendants are 
"not liable." It might suffice to sustain the 
refusal to charge as above requested, to 
simply state the fact that there was no evi- 
dence in the case as to what the understand- 
ing or belief of the defendants was in rela- 
tion to the character of the pax'ticular paper 
in question, or even as to the class of paper 
to which it belonged, and therefore it might 
have misled the jury to have submitted such 
a question to them. It may be said, how- 
ever, that evidence of their understanding 
and belief as to the character of the paper 
is to be found in presumptions arising from 
their course of business, in relation to this 
class of paper, as proven on the trial. Rely- 
ing upon such presumptions alone for proof 
of what defendants' understanding and be- 
lief in this respect was, the case would stand 
as follows: so far as liis class of paper was 
actually used as vouchers merely between 
the bookkeeper and the clerks in the store, 
the defendants would be presumed to have 
understood and believed them to be vouch- 
ers merely, and not contracts; but so far 
as such paper was delivered to the parties, 
and thereby became outstanding evidences 
of indebtedness and agreements to pay as 
therein specified, the defendants must be 
presumed to have understood and believed 
them to be what they actually were, con- 
tracts. And this latter presumption gains 
great force from two other facts in the 
case: (1) The fact that a large px*oportion 
of these papers,— the head clerk in the store 
says three-fourths of them, — were delivered 
to the parties, and that only a small propor- 
tion of them were used as vouchers merely, 
from the bookkeeper to the clerks in the 
store. (2) The use of the word "bearer" in 
the instrument. Although that word has no 
effect to make the paper negotiable, yet it 
may be resorted to, to arrive at the intent, 
belief, or understanding of the parties, as to 
the use to be made of the paper. That word 
could be of no possible use in a paper to be 
used as a voucher merely; but it is just the 
word the parties would use if they intended 
the paper for circulation, however mistaken 
they may have been as to its legal effect 



It is in proof, also, that thesff papers did cir- 
culate, and were bought and sold to a con- 
siderable extent, to the knowledge of de- 
fendants. Presumptions, conclusions, and 
inferences must always be consistent and 
in harmony with the facts upon which they 
are founded and from which they are drawn. 
It might not have been error to have charged 
as requested; but if the court had so char- 
ged he would have been compelled, at the 
same time, to charge further, as above stat- 
ed, which would have rendered the charge 
requested worse than nugatory. Therefore, 
whether the refusal to give this charge was 
right or wrong, it has worked the defendants 
no injury, and could not, in any event, con- 
stitute ground for a new trial. 

But it is claimed on behalf of defendants 
that such understanding and belief on their 
part, as to the character of the paper in 
question, was induced by or was the result 
of their construction of the law in its ap- 
plication to said paper, and that therefore 
the charge should have been given as re- 
quested. Or, in other words, that notwith- 
standing the defendants knew all the facts 
in the case, and notwithstanding that the 
law does make the paper a contract and lia- 
ble to be stamped, yet If the defendants so 
construed the law for themselves as to lead 
them to understand and believe that said 
paper was not a contract, and therefore not 
required to be stamped, then the intent to 
evade the provisions of the law did not ex- 
ist, and they are not liable. In the first 
place, this proposition has no standing in 
the proofs. There was no evidence whatever 
as to what construction the defendants put 
upon the law, or that they, in fact, put any 
construction whatever upon it. The argu- 
ment seems to be: (1) That such construc- 
tion of the law is a reasonable construction. 

(2) The action of defendants in omitting the 
stamp is consistent with such construction. 

(3) Therefore, they must be presumed to 
have adopted it, A moment's reflection will 
show the entire fallacy of this argument. It 
has already been shown that such construc- 
tion of the law is not correct, and therefore 
it is not reasonable, and the first proposi- 
tion falls to the ground, and with it, of 
course, the second and third. 

But aside from all this, the proposition 
is not a sound one in law. No man has a 
right to set up a construction of the law for 
himself, and then plead it in justification of 
his violation of the law. See, .also. Judge 
Blatchford's opinion in Quantity of Distilled 
Spirits [Case No. 11,495]. The distinction be- 
tween what will, and what will not excuse, 
is very clearly drawn in McGuire v. State, T 
Humph. 56. Apply the principles there and 
elsewhere laid down, to this case, and the 
following conclusions are inevitable. If the 
defendants knew, as they did know, of the 
existence of the state of facts which made 
the instrument liable to a stamp, and yet be- 
lieved that the instrument was not so liable. 



[26 Fed. Cas. page 897] 



(Case No. 15,581) U. S. v. LEATHEES 



in point of law, sucli ignorance of the law will 
not excuse them. With a full knowledge of all 
the facts before them, and of the consequen- 
ces of a violation of the law, they assume to 
construe the law for themselves, and hav- 
ing misconstrued, they must abide the con- 
sequences. In the case of U. S. v. Conner 
(above cited), cited also by defendants' coun- 
selj the facts relied on to rebut the intent 
to defraud, &c., were: (1) That defendant 
stated the facts fully to counsel for advice 
in the premises; (2) that he was advised -by 
such counsel on such statement, as matter 
of law, that the omission complained of was 
not contrary to the law claimed to have 
been violated; and (3) that the defendant 
acted upon the advice so obtained, in making 
out and swearing to his schedule; and this 
was allowed as tending to rebut the pre- 
sumption of intent to violate the law, for 
the reason, as stated by the judge in his opin- 
ion, that "the defendant thereby showed a 
desire to conform to the law." That is very 
different from a case like the present, in 
which the defendants are claimed to have 
simply set up a construction of the law for 
themselves, without the aid of cormsel or 
legal advice, or showing in any manner a de- 
sire to conform to the law. If parties may 
do this, and thus shield themselves from 
violations of law, then it is far safer for 
them never to take advice. 

In view of the importance of these ques- 
tions to the government and to the defend- 
ants, as weU in their application to the case 
now under consideration as to other > like 
^ cases, I have given them a careful consid- 
eration, with an earnest desire and deter- 
mination to arrive at correct conclusions, and 
have settled down upon the conclusions 
above given with a feeling of confidence that 
they are correct The motion to set aside 
the verdict and for a new trial must be de- 
nied. 



Case Wo. 15,581. 

UNITED STATES v. LEATHERS. 

[6 Sawy. 17; i 11 Chi. Leg. News, 354.] 

District Court, D. Nevada. July 1, 1879.2 

Indian CJountry— Reservation— Nevada— Gbim- 
iNAi. Intent. 

1. The laws of the United States extending 
the laws regulating intercourse with Indian tribes 
over the tribes in Utah, Nevada at the time of 
their passage being a part of Utah, do not make 
Nevada Indian country. 

[Cited in State v. M'Kenney, 2 Pae, 172.] 

2. The tract of country called the "Pyramid 
Lake Indian Reservation" has been set apart by 
competent authority for the use of the Pah Utes 
and other Indians residing thereon. It is Indian 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprmted by permission.] 

2 [Aflarmed by circuit court. Case unreport- 
ed.] 
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( country within the meaning of sections 2133 and 
2139 of the Revised Statutes. 
[Cited in U. S. v. Bridleman, 7 Fed. 903; U. 
S- V. Payne, 8 Fed. 888; U. S. v. Martin, 14 
Fed. 821.] 

3. Where the statute contains notliing requir- 
ing acts to be done knowingly, and the acts are 
not malum in se, nor infamous, but only wrong 
because prohibited, a criminal intent need not 
be proved. The offender is bound to know the 
law, and obey it, at his peril. 

[This is an indictment against John Leath- 
ers.] 

Charles S. Varian, for plaintiffs. 
Robert M. Clarke, for defendant 

HILLTER, District Judge. This is a crim- 
inal case, in which the indictment charges 
the defendant with attempting to reside as 
a trader, and to introduce goods, and to trade 
in the Indian country, without a license, in 
violation of section 2133 of the Revised Stat- 
utes, and also with inti'odueing liquor into 
the Indian country, contrary to section 2139. 
The indictment alleges this Indian country to 
be the Pyramid Lake Indian reservation. 

Special issues of fact were by agreement of 
parties submitted to the jury, and the United 
States attorney now moves for judgment on 
the facts found by the jury. The questions 
in the case are: (1) Whether the now state 
of Nevada is Indian country in the sense of 
the sections above mentioned; (2) whether 
the tract of country called the "Pyramid Lake 
Indian Reservation" has -ever been set apart 
by competent authority as an Indian reser- 
vation; (3) whether, admitting it is an Indian 
reservation, it is Indian country, in the sense 
of the laws of congress; and, (4) the jury 
having found the defenoant's place of busi- 
ness to be outside the lines of the reser- 
vation as shown on the grdund, by certain 
posts set up by the Indian agent and certain 
stone monuments set up by the surveyor, but 
within the limits as established by the ex- 
ecutive order, whether the defendant is guilty 
of the offense charged. 

Upon -the fii-st point it is argued, on behalf 
of the United States, that the whole state of 
Nevada is Indian country, by virtue of the 
Indian intercourse act of 1834 (4 Stat. 729), 
and section 7 of the appropriation act of 1851 
(9 Stat. 587). which enacts "that all the laws 
now in force regulating trade and intercourse 
with the Indian tribes, or such provisions of 
the same as may be applicable, shall be, and 
the same are hereby extended over the In- 
dian tribes, in the territories of New Mexico 
and Utah,"— Nevada, at that time being a 
part of Utah; and also by virtue of section 
16 of the act of March 2, 1861, organizing the 
territory of Nevada, and section 11 of the 
act of March 21, 1864, enabling the people of 
Nevada to form a state, extending the laws 
of the United States not locally inapplicable 
over the territory and state of Nevada re- 
spectively. 

It seems to me apparent that these enact- 
ments did not and do not make either the ter- 
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ritories of Utah or Nevada or the state of 
Nevada Indian country. The act of 1834, 
which, in 1850, contained nearly all the law 
regulating intercourse with Indians, defines 
the term "Indian ' coimtry," and fixes its 
boundaries. Utah was not then a part of the 
United States, and did not become Indian 
country by the act of 1834. U. S. v. Tom, 1 
Or. 26; U. S. V. Seveloff [Case No. 16,252]. 

The act of 1851, extending the laws regulat- 
ing intercourse with Indian tribes over the 
Indian tribes in Utah, does not, in terms, 
certainly make Utah Indian country. Certain 
laws which before that enactment had been 
confined in their operations to the country 
described and designated as Indian country 
by those laws, were extended over the tribes 
in Utah. The provisions of law applicable 
to those tribes may be enforced without first 
being obliged to declare the territories in 
which those tribes live Indian counti-y- The 
laws, too, are extended over the tribes and 
not over any specified territory. So that in- 
tercourse with those tribes is regulated even 
after the territory and state of Nevada has 
been set ofC from Utah. The general provi- 
sions extending the constitution and laws 
over Nevada, if they are to be regarded as 
extending the intercourse laws so far as ap- 
plicable over the state, do not make it Indian 
country, but only give force to laws which 
before were confined to the Indian country 
as defined by congress. 

In my judgment, then, Nevada is not In- 
dian country. If, however, it is admitted to 
be such it would hardly be necessary to make 
any argument to show that the sections under 
which the defendant is prosecuted, are not 
applicable to the tribes in Nevada outside of 
the Indian reservations. 

The defendant, in one coimt, is charged 
with attempting to reside and trade in the 
Indian country. If Nevada is Indian coun- 
try, then every trader and every man who in- 
troduces goods here is liable to the penalty, 
unless he has a license from an Indian agent. 
This is, of course, absurd. The organization 
of the state and its admission into the Union 
require population. Congress has invited all 
citizens to explore the public mineral lands, 
and to make homes upon the agricultural 
lands. Traders must come with the rest, and 
goods must be introduced. It is the same as 
to the charge of introducing liquor into the 
Indian country. All over the state, dealers 
in spirituous liquors are licensed by the Unit- 
ed States, and revenue thus collected. If 
Nevada is an Indian country, every liquor 
dealer therein is guilty of a violation of sec- 
tion 2139. It was argued that these sections 
were so far applicable here as trade with the 
Indian tribes themselves is concerned. But 
the answer is, that trading and introducing 
liquors into the Indian country are ofEenses 
which are complete without alleging or prov- 
ing any dealing directly with the Indians. 

We are next to determine whether the 
Pyramid Lake Indian reservation is legally 
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an Indian reservation. It is said in behalf 
of the defendant that there is no law of con- 
gress setting it apart or giving the president 
authority to do so. The United States attor- 
ney claims that the reservation has been le- 
gally established by the following executive 
order inscribed upon a diagram purporting to 
be a map of the Pyramid Lake Indian reser- 
vation, viz.: 

"Executive Mansion, March 23, 1874. 

"It is hereby ordered that the tract of 
country known and occupied as the Pyramid 
Lake Indian reservation in Nevada, as sur- 
veyed by Eugene Monroe in January, 1865, 
and indicated by red lines according to the 
courses and distances given in tabular form 
on accompanying diagram, be withdrawn 
from sale or other disposition and set apart 
for the use of the Pah Ute and other Indians 
residing thereon. 

"(Signed) U. S. Grant." 

In Walcott V. Des McinesCo,, 5 Wall. [72 
U. S.] 681, it was held that land reserved 
from sale by the secretary of the interior for 
the special purpose of aiding in the improve- 
ment of the Des Moines river, and continued 
by the president and cabinet, was reserved 
by, competent authority for that special pur- 
pose. The power of reserving lands is spoken 
of as a power which has been exercised ever 
since the establishment of the land depart- 
ment down to the present time. 

In Grisar v. McDowell, 6 Wall. [73 U, S.] 
363, the land in question had been exempted 
from sale and reserved for public purposes 
by an order of the president. The court say; 
"From an early period in the history of the 
government it has been the practice of the 
president to order lands to be reserved from 
sale and set apart fo^ public purposes, and 
that numerous acts of congi-ess recognized 
the authority of the president in this respect 
as competent authority. In that case the 
reservation was used for military purposes, 
but establishing a reservation for Indians is 
equally for a public purpose, and both these 
cases are authority in support of the legality 
of the president's order setting apart the res- 
ervation in question in this case." 

No direct authority to the president to re- 
serve lands and set them apart for public pur- 
poses is found in either case, but in each the 
president's authority is recognized by acts of 
congress which proceed upon the ground that 
he has it, and that the reservations so made 
are made by competent authority. 

For instance, the act appropriating money 
for the Indian service in Nevada, in 1878, 
appropriates money for the support and civ- 
ilization of Indians located on the Pyramid 
Lake reservation. 20 Stat. 85. The same 
provision occurs in 1879 (20 Stat. 314), con- 
gress thus recognizii'g the reservation in 
question by name. 
Again, in 1874, money is appropriated to 

assist the Indians in Nevada to locate in per- 

manep-t abodes. By section 462 of the Re- 
vised Statutes the commissioner of Indian af- 
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fairs "shall, * * * agreeably to such regu- 
lations as the president may prescribe, have 
the management of all Indian affairs and all 
matters arising out of Indian relations." 
Again (section 465): "The president may pre- 
scribe such regulations as he may see fit for 
carrying into efEeet the various provisions of 
any act relating to Indian affairs." 

Many other acts of congress might be cited 
of like tenor, but these show, It seems to me, 
enough to warrant and require the conclusion 
that the Pyramid Lalie reservation has been 
established by competent authority. 

The very extensive powers given to the 
president by sections 462-463 in the manage- 
ment of Indian affairs might well be held 
to include the power to establish a reserva- 
tion if there were no other acts in relation 
to the matter. The ru^^^ority given the pres- 
ident to set apart five military reservations 
for Indian purposes by the aqt of March 3, 
1S52, had especial reference to the Indians 
in California. 10 Stat. 238, 332, 699, and 13 
Stat. 39. But were this not so, the repeated 
recognition by congress of the reservations 
established in Nevada by the president 
would be enough, along with the general 
powers given the president in Indian affairs 
to show his authority. 

Tne third point made jy the defendant is 
that if this be an Indian reservation it is 
not "Indian country," as that term '<? used 
in sections 2133 and 2139 of the Revised 
Statutes. It must be conceded that uaere is 
no act of congress making the reservation in 
terms "Inuian coimtry," and that it is not 
within the boundaries established by section 
1 of the act of 1834. 

A large portion of the act of 1834 is in- 
cluded in the Revised Statutes, but section 
1, defining the boundaries of the Indian 
country, is' not. The act of 1834 is therefore 
repealed by section 5596, Rev. St., and sec- 
tion 1, not being incorporated into the Re- 
vised Statutes, is repealed also, unless it is 
a provision of a "private, local, or temporary 
chax-acter," and so, by virtue of the proviso 
to section 5596, still in force. 

Section 1 is in these words: "Be it enact- 
ed, that all that part of the United States 
west of the Mississippi and not witliin the 
states of Missouri and Louisiana or the ter- 
ritory of Arkansas, and also that part of the 
United States east of the Mississippi river 
and not within any state, to which the In- 
dian title has not been extinguished for the 
purposes of this act, be taken and deemed 
to be the Indian country." 4 Stat. 729. 

This is neither private nor temporary, cer- 
tainly. Then is it local? The act of which 
it is a part is entitled "An act to regulate 
trade and intercourse with the Indian tribes, 
and to preserve peace on the frontiers." 
This title indicates an act of a general and 
permanent character, and not local and tem- 
porary. Although the first section defines 
Indian country, it is not restricted in its 
operation to that locality. It is, it seems xo 



me, a part of the general law applicable ev- 
erywhere in the nation as a definition of In- 
dian country. 

The case of Bates v. Clark, 95 U. S. 204, 
arose before the adoption of the Revised 
Statutes, and before December 1, 1873, while 
section 1 of the act of 1834 was in force, and 
.can not be regarded as recognizing the defi- 
nition of Indian country in that statute as 
still a part of our law. 

I consider that the provisions of section 1 
of said act are not within the proviso of 
section 5596, Rev. St., and must therefore 
be considered as repealed. It seems to me 
that the changed condition of the region em- 
braced in that definition of Indian country 
no doubt induced congress to leave it out as 
no longer applicable. 

There is, then, if I am right in this, no 
longer any statutory definition of Indian 
country, and at the same time the term is re- 
tained in a number of important sections of 
the- Revised Statutes, and the question is, to 
what does the term now apply, and does it 
include an Indian reservation? 

As early as July 22, 1790 (1 Stat 137), con- 
gress used the expression "Indian country" 
in the first act "to regulate trade and inter- 
course iwith Indian tribes." No definition of 
it is given, but the tenor of the act shows 
that it was used as meaning country belong- 
ing to the Indians, occupied by them, and to 
which the government recognized them as 
having some kind of title and right. In the 
next act of 1793 (1 Stat. 329), Indian country 
and Indian territory are used as synony- 
mous. The act of 1796 fixed a line, accord- 
ing to iQdian treaties, from Lake Brie down 
St. Mary's river, and speaks of the country 
over and beyond said boundary line as Indian 
country. 1 Stat. 459, § 16. The act of 1799 
(1 Stat, 473) fixed same line and prescribed 
a penalty for crossing or going within the 
boundary line to himt, etc., or driving stock 
to range on "any lands allotted or secured 
by treaty with the United States to any In- 
dian tribes." The territory over the line is 
called "Indian country." In some sections 
territory belonging to Indians is spoken of. 
So the act of 1802 (2 Stat.139) uses the words 
"Indian country" and "Indian territory" as 
meaning the same thing, and in both in- 
stances it is the country set apart by treaties 
or otherwise for the Indians,— lands to which 
the Indian title had not been extinguished. 
By the act of 1816 [3 Stat. 333], foreigners 
are excluded from any coimtry allotted to 
Indian tribes secured to them by treaty, or to 
which the Indian title has "not been extin- 
guished. By the act of 1822 (3 Stat 682), the 
president was authorized to cause to be 
searched the packages of traders suspected 
of carrying ardent spirits into the Indian 
countries, in the plural. Next comes the act 
of 1834, defining Indian coimtry particularly 
in its first section. Section 9 of the appropri- 
ation act of March 3, 1865 (13 Stat. 563), au- 
thorizes certain agents residing in said terri- 
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tory to sell cattle for the tribes under certain 
regulations. The contest shows that by 
"Indian territory" is meant the country south 
of Kansas known by that name. 

When this section is incorporated into the 
Revised Statutes, it is the same escept the 
words "Indian territory" have become "In- 
dian country." In section 8, making it a fel-. 
ony to drive cattle out of the Indian Territory, 
the same change occurs. Rev. St. §§ 2127- 
2138. Chapter 4, tit 28, Rev. St, is headed 
"Government of Indian Country" (not the 
Indian cotmtry). In the act of 1863 (12 Stat 
793) this occurs: Treaties may be made 
with tribes residing in the country south of 
Kansas and west of Arkansas, commonly 
known as the Indian country. In Nevada 
there are four tribes of Indians, the Pah 
Utes, Shoshones, Washoes, and Goshutes. 
So far as I can discover, no formal written 
treaties have ever been made with any of 
these, except the Shoshones (18 Stat. 689), 
and in that there is no cession of Indian ti- 
tle, though there is a sort of recognition of 
some right to the soil in the Indians. Sec- 
tion 2 of the act of 1856 (11 Stat. 80), pro- 
vides that if any person removed from the 
Indian country shall return or be found in 
the Indian territory, etc. In section 2148, 
Rev. St, "Indian territory" is changed to 
"Indian country." 

Reference to these various statutes in 
which the words "Indian country" and "In- 
dian territory" have been used, is made that 
i it may be seen in what senses congress has 
used the words before the revision of the 
statutes. The act of 1834, as interpreted in 
Bates V. Clark, fixed plainly the boundaries 
of Indian country. But in this case the Re- 
vised Statutes must control, and in them 
there is no definition of Indian country. 
What led to the omission of section 1 of the 
act of 1834 from the Revised Statutes was 
no doubt the consideration that it was no 
longer applicable to the present state of 
things,— was, in fact obsolete. From the 
earliest period of our history the boundaries 
of the Indian country have been narrowing. 
It has been done by the encroachments of 
the white races. For many years, up to 
March, 1871, the policy of the United States 
had been to make treaties with the various 
Indian tribes, and in them to adjust the 
claims of the various tribes to the soil, ex- 
tinguish the Indian title to the same, and 
set apart tracts of country by metes and 
bounds for the exclusive occupation of the 
tribe making the treaty. In some instances, 
as in case of the Cherokees, Greeks, Choctaws, 
etc., the tribe acquired a fee-simple title to 
the lands set off to them, except that it re- 
verted to the United States whenever the 
tribe should become extinct. 

The policy has been to separate the Indian 
tribes from the rest of the people, and to 
set apart for their exclusive use specific por- 
tions of the public domain. The statutes 
cited show that "Indian country" is the term 



used generally to describe country in the oc- 
cupation of the Indians, to which their title 
or right of occupancy— a right always hith- 
erto recognized by the United States— has 
not been extinguished. 

At the time the Revised Statutes were 
adopted, all the country, except the Indian 
Territory proper, embraced by the definition 
of Indian country in the act of 1834, was or- 
ganized into states and territories, to which 
the world generally was invited to come and 
settle. The same was true of all that portion 
of the United States lying west of the Rocky 
mountains. So far as I can ascertain, all the 
tribes, certainly aU the tribes of note, within 
this vast territory, have been, either by 
treaties or agreement, dealt with by the gov- 
ernment The tribes, in consideration of 
nloney, goods, aimuitles, etc., have ceded 
their right to the occupation of the regions 
over which they had been roaming and hunt- 
ing, and have had a specific portion of land 
or territory, or country allotted to them for 
their exclusive use, called Indian reserva- 
tions. On these it was, and is, the policy, 
so far as possible to induce the tribes to set- 
tle permanently and cultivate the soil as a 
means of living, in lieu of their former roam- 
ing life, hunting and fishing. 

This is the general situation of Indian af- 
fairs. It follows that unless these various 
Indian reservations are Indian country, and 
if we are still bound by the definition in the 
act of 1834, there is little or no country to 
which the various sections of the Revised 
Statutes for the government of the Indian 
country can apply. But if we regard section 
1 of the act of 1834 as repealed, and these por- 
tions of the public lands allotted to the use 
and occupation of the Indians as Indian coun- 
try, the sections of the Revised Statutes in 
which those words occur will have such oper- 
ation as to carry out what I thuik congress 
intended should be accomplished by their 
adoption. It is as important now as ever that 
the introduction of liquor into the reservations 
set apart for the Indians should be prevented, 
and trading and settling among them also. 
I am constrained to adopt this as the true 
construction of the present law, and there- 
fore hold the Pyramid Lake Indian reserva- 
tion to be Indian country. 

The remaining question relates to the find- 
ing of the jury, that the defendant's place, 
though within the red line on the map, is 
without the monuments put up by Monroe, 
the surveyor, and outside of the posts set up 
by order of the Indian agent Bateman. 

The true result of the verdict of the jury is 
to establish the trading post of the defend- 
ant a half mile or more within the reserva- 
tion. The language of the executive order on 
the map is such that the courses and dis- 
tances mentioned must control. They are on 
the map, and a part of the order, so that the 
boundaries of the reservation are those 
courses and distances as indicated by the red 
lines on the diagram or map. 
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No reference is made in the order to either 
natural or artificial boundaries, and, there- 
fore, neither the monument nor the -wooden 
posts can control the courses and distances. 
The survey was made by triangulation, and 
the monuments were set upon mountain peaks 
for the most part. These are at the angles of 
the sui'vey, and where they are not marked by 
a stone monument, a peak itself is the substi- 
tute. 

At one time, by Bateman's order, he being 
Indian agent at the time, one Eraser set up a 
line of wooden posts marked "Pyramid Lake 
Indian Reservation." Eraser said he was 
told to put them up as near the line as 'he^ 
could. The defendant's place being, in fact, 
within the reservation, the only bearing these 
facts— that he was outside the line as shown 
by the monuments and posts — can have, is in 
regard to his intent. 

I take it for granted that the defendant 
thought he was outside the reservation line, 
and that he came to this conclusion because 
of the posts, and the line as it appeared to be 
marked by the moutain peaks. 

The act of the Indian agent, or his subordi- 
nate, Fraser, in setting up the posts, was, so 
far as fixing a boundary line of the reserva- 
tion is coneemed, beyond the scope of the au- 
thority of either, and, of course, so far void, 
and in no way binding the government, by es- 
toppel in pais, or otherwise. 

The defendant is charged with trading in the 
Indian countxy in one count, and with intro- * 
dueing liquors there contrary to thestatutes of 
the United States in another. The statute con- 
tains nothing requiring these acts to be done 
knowingly. The acts themselves ai*e not 
malum in se. The object of the law is not to 
punish men for these acts as crimes, so mufch 
as to prevent tiuding and intercourse with 
the Indians otherwise than as the law per- 
mits. There is nothing infamous in the pun- 
ishment prescribed. Under these circumstan- 
ces, I think it is immaterial with what intent 
the acts were done. They belong to that 
class of acts which, in the absence of the 
statute, might be done without culpability (3 
Greenl. Ev. § 21), and being, such ignorance 
of the lines of the reservation will not ex- 
cuse, nor will a sincere belief by the defend- 
ant that he is outside the lines. He is bound 
to know the facts and obey the law at his 
peril. Id.; Reg. v. Woodrow, 15 Mees. & W. 
404; Attorney General v. Lockwood, 9 Mpss. 
& W. 378; 1 Bish. Or. Law (4th Ed.) 1031, 
etc. 

In the case -of U. S. v. Anthony [Case No. 
14,459], the defendant was charged with il- 
legal voting. The ease was tried by Mr. Jus- 
tice Hunt, and although it appeared that the 
defendant sincerely believed she had a right 
to vote, it was held that this did not excuse 
her. So, on the trial of the inspectors of elec- 
tion for receiving her vote, they proved their 
good faith, but their ignorance of the want of 
proper qualifications was held to be no ex- 
cuse. Cited in Whart. Cr. Law, § 82. 



In the case of Com. v. Mash, 7 Mete. (Mass.) 
472, a woman who honestly believed her first 
husband to be dead was convicted of bigamy, 
he not being in fact dead when she married a 
second man. In this case sentence was re- 
served and a full pardon obtained. The same 
doctrine is maintained in England. 3 Whart. 
84. So in State v. Ruhl, 8 Iowa, 447, the de- 
fendant was not allowed to prove that he be- 
lieved, or had good reason to believe, the girl 
he enticed away was over fifteen, the law eon- 
fining the offense to girls under that age. The 
same principle was asserted in Reg. v. Olifier. 
10 Cox, Cr. Cas. 402, one judge saying a man 
dealt with the girl at his peril, and that it 
made no difference that the girl told him she 
was over sixteen. 

The following cases are cited in section 8, 3 
Whart. Cr. Law: It is no defense -to an in- 
dictment for voting without the proper quali- 
fications, that the defendant believed he haff 
them. No matter how honest his belief is, 
unless the statute excepts cases of honest be- 
lief. To an indictment for publishing a libel 
it is no defense that the defendant did not 
Imow of the publication. Nor to one for sell- 
ing liquors to a minor, that the defendant be- 
lieved the vendee to be of full age. Nor to one. 
for abduction, that the motives were philan- 
thropic, or that the defendant mistook the 
girl's age. 

In this class of cases the offending party is 
subjected to the penalty for the act done ir- 
respective of his intent, as in civil cases he 
is required to answer for an act which in- 
jures another, however innocent of inten- 
tional wrong he may be. My conclusion is, 
that defendant must be adjudged guilty on 
both counts. The belief of the defendant in 
connection with the acts of government 
agents in setting up the posts can only be con- 
sidered to determine whether a prosecution 
shall be begun in the first place, or the de- 
gree of pimishment in case of conviction, or 
as ground for a pardon or remission of the for- 
feitures and penalties. 

The defendant. Leathers, is, therefore ad- 
judged guilty of the offenses charged, and will 
appear for sentence. 

Affirmed on appeal to the circuit court. 
[Case unreported.] 
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UNITED STATES v. LEAVENWORTH, L. 
& G. R. CO. 

[1 McCrary, 610; i 1 Cent. Law J. 425.] 

Circuit Court, D. Kansas. June, 1874.2 

Land Patents— Sdit to Set Aside— Indian 
Lands. 

1. Where patents for lands have been issued 
without authority of law, the United States may, 
in their own name, maintain a bill in equity, in 

1 [Reported by Hon. Geo. W. McCraiy, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 92 U. S. 733.] 
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the circuit court, lo annul and set aside the pat- 
pnts. 

2. On a construction of the treaty of the Unit- 
ed States with the Osage Indians, of June 2, 
1825 {7 Stat. 240), and the subsequent treaty 
with the same Indians, proclaimed January 21, 
1867 (14 Slat. 687), and of the act of congress of 
March 3, 1863 (12 Stat. 772), granting lands to 
the state of Kansas to aid in the buildmg of 
railroads, held, that lands which, under the said 
treaty of 1825, had been set apart and reserved 
for the said Indian tribe, and which were in their 
actual use and occupancy, did not pass under 
the said railroad grant, and that the United 
States were entitled to have cancelled patents 
which had issued to the railroad company under 
the erroneous assumption that the lands were em- 
1 traced in the railroad grant. 

This is a bill in equity in the circuit court, 
filed by the direction of the attorney general, 
to set aside patents issued by the exeeutiye 
oflacers of the United States to the defend- 
ant company. The ground of the bill is that 
the patents were issued -without authority 
of law and are roid. The substantial ques- 
tion in the cause is whether the defendant 
company is entitled to the land patented to 
it. The claim of the defendant to the. land 
is under the land grant act of March 3, 
1863 (12 Stat 772), which is in the usual 
form, and under the treaty of 1865, proclaim- 
ed January 21, 1867 (14 Stat. 687), •which it 
is contended ratified or conferred the right. 
These acts and treaties, so far as material, 
are referred to in the opinion of the court. 
The lands in controversy are withia a tract 
thirty by fifty miles in extent, containing 
about 960,0(X) acres, and embraced in the 
counties of NeosTio and Labette, and part 
of the counties of Bourbon, Crawford, Allen, 
"Wilson and Montgomery, in the state of 
Elansas, and were part of the reservation 
occupied by the Osage Indians, who have 
been in possession of it since 1808, until after 
the treaty of January 21, 1867, when they 
removed to their new home in the Indian 
Territory. 

By treaty of June 2, 1825 (7 Stat. 240), the 
Osage Indians, by article 1, relinquished to 
the United States their title to a large quan- 
tity of lands. The second article of that 
treaty then provides- that, "within the limits 
of the country above ceded and relinquished, 
there shall be reserved to and for the Great 
and Little Osage Tribe or Nation, aforesaid, 
so long as they may choose to occupy the 
same, the following described tract of land:" 
(Here describing the reservation.) The above 
tract of country thus reserved to the Osages, 
facing on the east fifty miles and running 
back to the western boundary of the tract 
described in the first article of the above 
treaty, continued to be the Osage Indian res- 
ervation, and was used and occupied by 
them as such, and used by the government 
as provided in the second article of said 
treaty, until they relinquished their right 
thereto in 1867, The land in dispute is part 
and parcel of the reservation described in 
the second article of the treaty of 1825, and 
was used and occupied by the Osage Indians 



and the government until the treaty of 1805 
was proclaimed, which took place the 21st 
of January, 1867. This last named treaty is 
dated the 29th of September, A. D. 1865, and 
was ratified on the 26th of June, 1866, with 
the addition of certain amendments thereto 
advised by the senate, and which amend- 
ments were accepted by the Indians on the 
26th day of September, 1866, and the said 
treaty was proclaimed by the president on 
the 21st of January, 1867. There is an ex- 
press provision in the seventeenth article of 
the treaty that it shall not go into operation 
until proclaimed by the president. 14 Stat. 
,687. The nature of this treaty, and the sen- 
ate amendment relied on by the defendant, 
sufficiently appears in the opinion of the 
court. 

On the 10th day of April, 1869, congress 
passed an act authorizing bona fide settlers 
upon any lands ceded to the United States 
by the treaty proclaimed January 21, 1867, 
to purchase the same in limited quantities, 
within two years, at ?1.2o per acre, whether 
odd or even numbered sections, savmg, how- 
ever, the legal rights of others. 16 Stat. 55. 
Under this joint resolution a large number 
of settlers went on the land, made the re- 
quired improvements, proved up their settle- 
ments before the local office, paid their mon- 
ey and received their certificates of entry. 
Three hundred and fourteen thousand, two 
hundred and twenty-eight acres of this land 
■ was entered under this joint resolution, and 
the settlers thereon, in addition to the fees and 
expenses of entering the same, paid the gov- 
ernment therefor the sum of ?454,072.10. 
Nearly all the rest of these lands have been 
settled upon; some under the joint resolu- 
tion, by persons who were not able to make 
payment within the two years it was in 
force, and others under the belief that the 
trust specified in the Osage treaty, that these 
lands were to be sold on the most advanta- 
geous terms for cash, would be carried out 
by the government, and that consequently 
they would be able to purchase their lands 
for cash when the government executed the 
trust. There are between thirty thousand 
and forty thousand of these settlers upon 
the land in controversy, who are indirectly 
interested in the result of the present suits. 

The entries of the land under the joint res- 
olution have been ordered to be set aside and 
cancelled by the secretary of the interior, 
on the sole grounds that these railroads had 
a prior grant of these lands. They have near- 
ly all been cancelled, and are being cancelled 
as they are reached in the regular course of 
business in the land department. The in- 
terior department at different times has been 
divided in opinion whether the railroad 
grants include the land in question, 

Geo. R. Peck, U. S. Dist. Atty., Wilson 
Shannon, and McComas & McKeighan, for 
the United States. 

S. O. Thatcher, T. O. Sears, and N. T. Ste- 
phens, for defendant. 
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Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice. This case, witli 
tliat of ttie same plaintiffs against tlie Mis- 
souri, Kansas & Texas Railroad Company, is 
submitted to the court on the bills, answers, 
replications, documentary evidence, and 
agree'd statements of facts. The facts are 
undisputed, and without complication. The 
questions to be considered are exclusively 
questions of law. 

The bill is filed by the United States, under 
the direction of the attorney general, to set 
aside and annul certain patents for lands, is- 
sued to the defendant by the secretary of the 
interior; on the ground that they were issued 
without authority of lavr. The case of U. S. 
V. Stone, 2 Wall. [69 U. S.] 525, is conclusive, 
so far as any authority is necessary, of the 
right to the relief sought, if this statement 
be true. 

The defendant, a corporation which has 
built a road through the lands in controversy, 
and received of the United States the patents 
which are assailed in the bill, asserts the va- 
lidity of these patents under an act of con- 
gress of March 3, 1863, and the treaty with 
the Osage tribe of Indians, proclaimed Janu- 
ary 21, 1867. 

In addition to the very able oral argumema 
on both sides at the bar, and the printed argu- 
ments of counsel engaged in the present case, 
there have been filed copies of printed argu- 
ments before the secretary of the interior, 
which show that his action in issuing the pat- 
ents was not hasty, or wanting in reflection, 
but was the result of deliberate judgment 
after hearing counsel. This circumstance is 
not without embarrassment in the minds of 
the court now called on to consider the same 
question. But the constitutional adviser of 
the government, the attorney general of the 
United States, has felt it to be his duty to 
ask for a cancellation of these patents, and, 
as the only question raised is upon the proper 
construction of the act of congress and the 
treaty aforementioned, it is eminently a' judi- 
cial one, which the court cannot avoid, or de- 
cline to decide; how high soever may be its 
respect for the decision of the department of 
the interior. 

The act of congress referred to, found in 12 
Stat. 772, by its first section, grants to the 
state of Kansas, for the purpose of aiding in 
the construction of certain railroads and 
branches, every alternate section of land 
designated by odd numbers, for ten sections 
in width on each side of said road, and each 
of its branches. 

The road, so far as the matter now in issue 
is concerned, is described in the act as one 
from the city of Leavenworth, by way of the 
town of Lawrence and the Ohio City crossing 
of the Osage river, to the southern line of the 
state, in the direction of Galveston Bay, in 
Texas. This description would carry the 
road through a large body of land, then in 



the peaceful possession and occupancy of the 
tribe of Osage Indians, lying within the bor- 
der of the state of Kansas. By a treaty be- 
tween the United States and this tribe, made 
September 29, 1865, before the line of said 
railroad was located, the tribe ceded to the 
United States a large body of lands, embra- 
cing tliose in controversy. 

The first question, therefore, which pre- 
sents itself for solution, is whether the grant 
of lands, as made by congress in 1863, in- 
cludes the lands then held by the Osage In- 
dians, by the ordinai-y tenure by which -In- 
dian tribes hold lands in the United States, 
but afterwards ceded by treaty to the gov- 
ernment. I say, by the ordinary tenure bv 
which Indians hold lands, because 1 do not 
find anything in the language of the treaty 
of 1825 with that tribe which changes the 
nature of their title. 

Counsel for defendants have supposed that 
in considering the effect of the grant under 
the act of 1863 upon these lands, a material 
consideration, favorable to their claims, is 
that the grant is to be construed with refer- 
ence to the condition of the title of these lands 
when the h'ne of the load was located and 
adopted by the company. This argument is 
based upon what must be conceded to be true, 
that the particular congressional subdivi- 
sions of alternate sections of odd numbers 
which are to constitute the specific lands 
granted by the act, must be determined and 
can only be determined by the location of the 
line of the road, by an actual survey, showing 
its relation to those sections. The counsel 
have, therefore, argued with much force that 
the act of congress is not a grant in presenti, 
but a grant in futuro, and that as the par- 
ticular sections granted must await the loca- 
tion of the road to determine where they 
would fall, therefore that time, and that loca- 
tion, must govern or be looked to as govern- 
ing all other considerations bearing upon- the 
extent or limits of the grant. 

This proposition, however, is obviously un- 
sound, in view of the general course of the 
road established by the grant. It must be a 
road from Leavenworth to the southern 
boundary of the state, in the direction of Gal- 
veston Bay, in which Lawrence and the Ohio 
City crossing are points and the lands upon 
which it must operate; or, in other, words, 
the general location and character of the 
lands which may be taken under the grant, 
are either definitely laid down in the act, or 
are to be inferred from considerations exist- 
ing at the time the act was passed. And this 
is true, , whether in technical language we 
call it a grant in presenti or a grant in futuro. 
In point of fact it has some of the character- 
istics of both classes of grants. 

As these lands, though then in possession of 
the tribe, are in the line of the proposed road, 
and between Leavenworth and the southern 
boundary of the state, they are lands within 
the general descriptive terms of the grant, 
unless they are excepted out of them by other 
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parts of the act, or by other paramount con- 
siderations, 

I am of opinion that on, both these grounds 
the act cannot be held to include these lands. 

When the act was passed the lands were, 
and had been for a very long time, in fhe 
peaceful and undisputed possession of tne 
Osages. And though the treaty of 1825 be- 
tween them and the United States did not so 
far vary their tenure as to give them a fee 
simple title, or, indeed, anything but a usu- 
fruetuaiy right, it did guaranty to them the 
exclusive possession and use of these lands 
"so long as they may choose to occupy the 
same." This treaty was in full force when 
the act under which defendant claims was 
passed, and it is not believed that at that 
time any proposition to relinquish this pos- 
session had been made by the tribe, or any 
effort by the United States to induce them 
to do so. TO hold, then, as argued by the de- 
fendants, that whenever they might choose 
to locate the Une of their road through the 
Indian Territory, the title to the land, with 
all that full title implies, passed to them by 
virtue of this act, so far as odd sections for 
ten sections in width on each side would go, 
is to hold that congress had violated this 
treaty provision, had disregarded the general- 
ly conceded rights of Indians in such lands, 
and had authorized a gross injustice to a 
feeble and ignorant ward of the government 
For if the lands were subject to the grant at 
all, it must be admitted that no provision 
whatever is made in the act for the protec- 
tion of Indian rights, nor even for delay in 
enforcing the title thus passed to defendants. 

When I consider that in the many grants of 
this character made by congress they have 
never, unless in this case, intended to include 
lands which, by treaty, or any other contract, 
or indeed any other equitable consideration, 
they should not grant, I can hardly believe 
that they intended, by the use of general 
terms necessary to a description of the route 
of the road, to grant away the lands which 
by all these considerations th.ey were bound 
to retain within their own control. 

In saying this, I do not consider the ques- 
tion of the power of congress over lands thus 
situated. I consider only the question of in- 
tent, of the actual will of the legislative body, 
which they designed to put into the form of a 
statute. It is this, as in all cases of construc- 
tion, which must govern; and if it were a 
question now for the first time presented to 
my consideration, on these general words of 
description alone, in the grant, I do not see 
how I could hold that congress intended to 
include these Indian lands. 

But the ease does not rest on these general 
words of description alone. This was by 
no means the first act of congress donating 
lands to aid in construction of railroads. 
Millions of acres had been previously grant- 
ed for the same purpose, and so many stat- 
utes of that kind had been passed, that the 
language in which the grants were made 



had become reduced to settled formulae, and 
one of these formulae designed to protect 
rights previously acquired, as found in every 
other statute of a similar character, is found 
in this. It is in the shape of a proviso to 
the granting section, in the following words: 

"That any and all lands heretofore re- 
served to the United States by any act of 
congress or in any other manner, by com- 
petent authority, for the purpose of aiding 
in any object of internal improvement, or 
for any other purpose whatsoever, be and 
the same are hereby reserved to the United 
States from the operation of this act, except 
so far as it may be found necessary to lo- 
cate the routes of said road and branches 
through such reserved lands; in which case 
the right of way only shall be granted, sub- 
ject to the approval of the president of the 
United States." 

It will be thus seen that from the opera- 
tion of this act, as of all others of like 
character, and by the settled policy of the 
government, there is excepted any and all 
lands which, by act of congress, or in any 
other manner,, by competent authority, for 
any purpose whatsoever, is reserved to the 
United States. 

I cannot adopt the criticism of distinguish- 
ed counsel, that the exception here provid- 
ed for is limited to lands set apart and re- 
served for some special use which the gov- 
ernment of the United States may have for 
them. These acts sare all dealings with 
lands which belong to the United States- 
lands over which its ownership and domin- 
ion are absolute. There is no occasion, 
therefore, to make of such lands a resei-va- 
tion for the benefit of the United States. 
But there were many cases in which, while 
retaining the title, the government, by some 
of its branches, had set apart, had reserved 
for special uses of others, and for other uses 
than those of the government, lands of the 
United States. Such is the coustniction 
placed upon this clause in the cases of Wol- 
cott V. Des Moines Navigation Co., 5 Wall. 
[72 U. S.] 681, and fiilly reconsidered and 
adopted in the more recent case of Wil- 
liams V. Baker, 17 WaU. [84 U. S.] 144. 
Can it be said, with any show of reason, 
that the lands under consideration in those 
cases, which were withdrawn from sale 
by reason of the disputed claims of the state 
of Iowa, were resei*ved to the use of the 
United States? 

If, however, this criticism has any just 
foimdation in its application to the general 
clause of exception founded in this and in 
all other land grants, it cannot affect the 
present grant; for in proceedings for the 
probable failure of the grantee, from vari- 
ous causes, to obtain all the odd sections on 
each side of the road within the prescribed 
limits, by giving other land in place of 
them, among the causes of such failure are 
mentioned previous sales, or grants, home- 
stead rights, "or that the same has been re- 
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sei-ved by the United States for any pur- 
pose whatsoever." Now if tlie solemn cov- 
enant in a treaty made by the United States 
-witli a tribe of Indians, that these lands 
"shall be reserved to and for the Great and 
Little Osage tribes or nations aforesaid, so 
long as they may choose to occupy the 
same," is not a reservation by the United 
States for another purpose than building 
railroads, it is difficult to comprehend the 
use of language or what kind of reservation 
that clause was meant to cover. 

I am, therefore, of opinion (1) that, by the 
necessary outlook at the condition of this 
land when the grant was made, and the 
gross violation of justice and solemn treaty 
rights hi the Osages which a grant so con- 
strued necessarily implies, congress did not 
intend to include these lands in the grant; 
and C2) that in each of the two clauses re- 
serving lands from the operation of the act 
they have by apt words expressed the in- 
tention that these lands should not be in- 
iiluded in the grant. 

The treaty with the Osage Indians, of 
which we have been speaking, contains a 
clause which is relied on by defendants as 
sufficient to remove any doubt which may 
arise from the foregoing views, and I now 
come to consider that branch of the subject. 
By the first section of that treaty as orig- 
inally negotiated and signed on the 29th day 
of September, 1865, the Osages sold to the 
United States that pail; of their lanSs which 
includes the land now in controversy, with 
others. And in consideration of this grant 
and sale to the United States, the govern- 
ment agreed to pay the sum of ?300,000, to 
be placed to the credit of the tribe, in the 
treasury of the United States, and that in- 
terest thereon at the rate of five per cent, 
per annum should be paid to the tribes. The 
lands were to be surveyed and sold for cash 
as public lands are surveyed and sold under 
existing laws. After reimbursing the Unit- 
ed States, the cost of survey and sale and 
the sum of $300,000 above mentioned, the 
remaining proceeds of sale were to be placed 
in the treasury to the credit of the civiliza- 
tion fund, to be used under the direction of 
the secretary of the interior, for the educa- 
tion and civilization of Indian tribes resid- 
ing within the limits of the United States. 

"When the treaty was under consideration 
in the senate, that body made numerous ver- 
bal amendments, and among others not 
merely verbal, they inserted after the word 
'laws" the words, "including any act grant- 
ing lands to the state of Kansas in aid of 
the construction of a i-ailroad through said 
lands." To this amendment, made June 26, 
1866, the Indians consented. So that this, 
part of the treaty, as finally proclaimed Jan- 
uary 21, 1867, reads as follows: 

"Said lands shall be surveyed and sold 
under the direction of the secretary of the 
interior, on the most advantageous terms 
for cash, as public lands are surveyed and 



sold under existing laws, including any act 
granting lands to the state of Kansas in aid 
of the construction of a railroad through 
said' lands, but no pre-emption claim or 
homestead settlement shall be recognized." 
14 Stat 687. 

The phrase thus inserted and here itali- 
cised, is supposed by the defendant's counsel 
to have reference to the lands now in con- 
troversy, and to have the effect of subject- 
ing them to the railroad grant. The diffi- 
culty of determining what is their precise 
meaning in the connection in which they 
are employed, is very great. As regards 
their influence on the decision of the ques- 
tion before us, they may be^ or rather must 
be, considered in one of these lights: (1) 
As granting by treaty, and by force of their 
own meaning, lands to aid in the construc- 
tion of this railroad which had not been so 
granted before. (2) As placing, by means of 
a treaty with these Indians, a construction 
upon the doubtful language of the act of 
congress which we have already considered. 
(3) As a recognition, by competent author- 
ity, of the existence of such a grant, which 
must necessarily be the act aforesaid. 

1. The first of these propositions is wholly 
inadmissible. Conceding the doubtful prop- 
osition that it was within the power of the 
president and senate and this tribe of In- 
dians, without the assent of the house of 
representatives, to have appropriated these 
lands to such a purpose, they have expressed 
no such intention. Whatever the language 
may or may not mean, it is clear that it was 
not intended to go beyond existing laws. It 
did not design to make any new law or con- 
fer any new right. 

2. Nor is it easy to believe that the senate 
of the United States would imdertake, in a 
treaty with Indian tribes, to construe an 
act of congress. If they did, they certainly 
could intend • to go no further than to ex- 
press their own understanding of the mean- 
ing of the statute, without designing to give 
to that expression the authority of a legis- 
lative construction. Neither the senate alone, 
nor in conjunction with the president, is au- 
thorized to construe acts of congress so as 
to bind the legislative and judicial depart- 
ments of the government. In saying this it 
is not intended to deny that any contract 
in such a treaty, by which rights are con- 
ferred on either party to the treaty, based 
upon a construction of an existing act of 
congress, may be valid, and the contract be 
construed as it was understood by the par- 
ties. But in this case neither the state of 
Kansas nor the defendant corporation were 
parties in the treaty, nor was it the piu^se 
of the treaty as amended, to confer any new 
right on these or either of them. Nor do 
the words inserted, or the language of the 
treaty as amended, imply any intention to 
construe the act of congress granting lands 
to this road. The act is not recited or re- 
ferred to, except inferentiaUy. No doubt or 
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question of its construction is raised or de- 
cided. If referred to at all, it is hypothet- 
ically, as "any law granting lands to aid in 
constructing a railroad tlirougli said lands." 
Of course, if there was no sucli law, this 
treaty did not undertake to make one. 

3. But the force of this phrase in the 
treaty must rest on the third proposition I 
have suggested, namely, that it is a recogni- 
tion of the act we have been considering as 
a grant of these lands. I have no hesita- 
tion in expressing my belief that the senator, 
whoever he may have been, that suggested 
that amendment, had in his mind the act 
which we have already construed, and that 
his purpose was to incorporate into the 
treaty a recognition of the validity of the 
grant, so that the treaty should not defeat 
it. There may have been in his mind, there 
probably was, a doubt of the right of con- 
gress to make such a grant in the face of 
the treaty of 1825. The treaty now under 
consideration, originally presented to the 
senate, provided for the sale of all these 
lands, and for the disposition of all the mon- 
ey arisrag from such sales, in a manner in- 
consistent with such a gi-ant "With these 
two treaties staring him in the face, he 
must have felt the doubt whether the grant, 
even if by its terms it had included these 
lands, would be upheld as valid. To re- 
move the argument which might be drawn 
from this treaty as originally made, it was 
easy to induce the senate and the Indians 
to recognize any right which may have been 
acquired by that act, or any other which 
was an existing law when the treaty was 
ratified by the senate. In consenting sim- 
ply to this, the senate would feel that no 
wrong was done, because no new right was 
conferred by or concealed in the amend- 
ment. At the same time, as the new words 
introduced designated no specified statute or 
law, the attention of the senate was not, 
probably, directed to this particular statute. 
But as no other law was then in existence, 
so far as is shown to us, which, by remotest 
inference, granted lands to aid in construct- 
ing a road through these lands, I must be- 
lieve that the framer of the amendment had 
this one in his mind. 

The true intent and meaning of the clause 
in the mind of the senate seems to have 
been this: That, as the treaty directed all 
these lands to be sold, and made provision 
for the disposition of all the proceeds, and, 
as it was suggested that there might be a 
raUroad grant or grants which covered some 
of the lands thus directed to be sold, this 
provision was inserted to remove or prevent 
a conflict between the treaty and the stat- 
ute, if any such existed. 

But this provision, intended to prevent the 
treaty from defeating the statute, if such 
existed, is now relied on to give the statute 
a construction which we have already said 
was forbidden by its own terms. Leaving 
out of the case .the want of authority in the 



treaty-making power to construe statutes for 
the courts, and the improbability that the 
senate would attempt in this mode to give 
a construction to the act of congress, it is 
clear that they did not^ intend to do this. 
They meant to say that this treaty shall 
not, by reason of its comprehensive terms 
in disposing of these lands, destroy existing 
rights. It recognizes existing laws, and, in 
the sale of these lands and disposal of the 
proceeds, existing, laws shall be respected, if 
any exist, appropriating any part of these 
lands. But it certainly did not intend to 
declare what rights existed, or to construe 
statutes on which rights might depend, or to 
create rights in that regard which did not 
exist independent of the treaty. 

As I have already expi-essed my clear con- 
viction that the act of congress did not grant 
any of these lands, but by express language 
excepted them out of the grant, I cannot 
give to this ambiguous phrase in the treaty, 
after conceding to it the meaning most fa- 
vorable to defendants of which it is sus- 
ceptible, the effect of creating a grant of 
these lands where none existed before. 

These propositions, in my judgment, dis- 
pose of the case. They require that the pat- 
ents issued by the United States for these 
lands be set aside, annulled and held for 
naught, and that the defendants be decreed 
to have no title in any of the lands in ques- 
tion, and perpetually enjoined from assert- 
ing such° title. 

DILIjON, Circuit Judge. I fully concur in 
the conclusion reached in the foregoing opin- 
ion, and in the reasons advanced to sup- 
port it; 

Decree accordingly. 

[The ease was taken on an appeal to the 
supreme court, where the decree of this court 
was affirmed, Mr. Justice Field, Mr. Justice 
Swayne, and Mr. Justice Strong, dissenting. 
92 U. S. 733.] 



Case Wo. 15,683. 

UNITED STATES v. LECKIE. 

[1 Spr. 227.] 1 

District Court, D. Massachusetts. March, 1854. 

Criminal Law — Trial — Appearasoe by At- 
torney. 

1. Persons charged with a misdemeanor, may, 
iu the discretion of the court, be allowed to 
plead and defend, in their absence. 

2. The conditions stated, upon which this privi- 
Ipge will generally be allowed. 

This was an indictment of [Edmund Leckie] 
the master of the American bark Ithona, un- 
der the act of 1835, c. 40, § 3 [4 Stat. 776], 
'for beating and wounding the second mate. 
[See Case. No. 5,023.] At the arraignment, 
the counsel for the defendant appeared and 

1 [Reported by F. E, Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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offered, as tlie attorney of the defendant, to 
enter a plea of not guilty, and claimed the 
right to have the trial proceed, in the defend- 
ant's absence. Proof by affidavit was offer- 
ed, that the defendant bad been obliged to 
go to sea, a few days before the bill was 
found by the grana jury, or lose the command 
of a valuable vessel and be put to great 
pecuniary loss; and that he had endeavored 
to obtain the consent of the district attorney 
to his so doing. 

R. H. Dana, Jr.. for defendant.— (1) In mis- 
demeanors, the defendant may plead by at- 
torney, and be tried in his absence, by his 
own consent 1 RoUe, Abr. 2S9, "Attorney, 
F," 3; 1 Bac. Abr. 1^, "Attorney B"; Ba- 
con's Case, 1 Lev. 146; Keilw. 163; Reg. v. 
Tanner, 2 Ld. Raym. 12S4; Dyer, 212, 346; 
Res V. Haddock, 2 Strange, 1100; Com, Dig. 
"Attorney, B," 5, 6; Cook's Case, Litt. 2; 1 
Cliit. Cr. Prac. 411, 436; Fight v. State, 7 
Ham. (Ohio) ISO; Jacobs v. Com., 5 Serg. & 
R. 317; Canada v. Com., 9 Dana, 304. (2) 
The court will follow the practice of the state 
in which it sits, in doubtful cases, and in 
cases of discretion. By Rev. St. Mass. e. 
137, § 9, such a course of pleading and trial 
is allowed. At least the authorities show 
that the court has the discretion to allow 
such a plea and trial. 

B. P. Hallett, Dist. Atty., said that he 
would put no obstable in the way of the de- 
fendant, but, on the contrary, was desirous 
that the court would adopt some rule for the 
relief of masters and officers,- in these cases, 
which should yet secure the ends of public 
justice. The court took time for considera- 
tion. 

At a subsequent day, SPRAGTJE, District 
Judge, said: The party charged with a mis- 
demeanor may, in the discretion of the court, 
be allowed to plead by attorney, and be tried 
in his absence. It is often highly proper, 
that this discretion should be exercised in 
favor of the accused. As it is very desirable 
tbat the rules by which this discretion will 
be guided, so far as any can be laid down, 
should be the same in the circuit and dis- 
trict coinrts, I have consulted with Mr. Justice 
CURTIS, of the supreme court, and we have 
concurred in the following: 

"Where the punishment may be only a fine, 
and there is no special reason to suppose that 
imprisonment will be necessary, the court 
will allow the party charged with a misde- 
meanor to plead, by an attorney specially au- 
thorized thereto, by a power of attorney filed 
in court; and to be tried in his absence, if 
the necessity for such absence be made to ap- 
pear by affidavit, and the district attorney 
consent thereto. If the district attorney 
should withhold his consent, without suffi- 
cient cause, the court will, notwithstanding 
such refusal, allow the party to plead and be 
tried in his absence. Where the punishment 
must, by law, be imprisonment, or the court 



has good reason to believe that it will be 
their duty, in case of conviction, to inflict 
that punishment, the court does not think fit 
to indicate any general rule for allowing the 
party to plead and defend in his absence, but 
will exercise its discretion upon the cii'cum- 
stances of each case. 
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UNITED STATES v, LEE. 

[2 Cranch, 0. O. 104.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1814, 

Treason — Declaration op Intention — Overt 
Acts— Confession. 

1. The declaration of the prisoner of his inten- 
tion as to any of the overt acts of treason charged 
in the indictment may be given m evidence be- 
fore evidence is offered of such overt acts. 

2. The declaration of the prisoner, accompany- 
ing the overt act [aid in tlie indictment, may be 
given in evidence Lo show his intention in doing 
tlie act; but his confession of having committed 
the overt act charged cannot be given in evi- 
dence. 

The defendant [Richard H. Lee] was indict- 
ed for treason against the United States, by 
adhering to their enemies, giving them aid 
and comfort, by supplying them with fruit 
and melons, showing them the channel of the 
river Potomac, and informing them of the 
situation of the troops of the United States. 

E. J. Lee, on the trial, objected to evidence 
of conversations held by the prisoner with the 
witness, before proof of some overt act. Such 
conversations cannot be given in evidence as 
confessions; for by Const art. 3, § 3, no 
confession can be admitted but a confession 
in open court WiUis' Case, Fost Crown 
Law, 241, 244; Respublica v. Roberts, 1 Dall. 
[1 U. S.] 39; 4 Tuck. Bl. Comm. 357, note. 
Corroborative evidence cannot precede the 
principal evidence. . Id. Append. 11, 12. 

Mr. Jones, for the United States, contra. In 
Burr's Case [Case No. 14,694], the court said 
that the order of evidence is a matter of dis- 
cretion with the attorney of the United States. 
And the chief justice, in what he said respect- 
ing corroborative testimony, alluded to evi- 
dence of general evil intent; not of his intent 
in relation to the act charged, 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the witness (Mrs. Alexan- 
der) might be examined as to the prisoner's 
declarations of his intention as to any of the 
overt acts charged in the indictment, although 
no evidence was yet offered of such overt 
acts. Mrs, Alexander and other witnesses 
then proved, that the prisoner wanted to buy 
watermelons; and said that the British com^ 
modore had suffered him to pass upon con- 
dition that he would bring them watermelons, 
which he promised to do; that he had shown 
a British vessel how to get off the flats; and 
that he wanted to get information respecting 

1 [Reported by Hon. "WilHam Cranch, Cliief 
Judge.] 
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the militia, to communicate it to the British, 
The witnesses also proved that he bought 
"watermelons and apples of Mrs. Marshall; 
that he had a schooner in the channel, and 
that he said he preferred the English govern- 
ment to ours. 

E. J. Lee, for defendant, moved the court to 
instruct the jury that this evidence was not 
to he regarded; as no overt act of adherence 
to the enemy had heen proved. 

Mr. Jones, contra, contended that there is 
sufficient evidence of an open act. That the 
purchase of melons, and' collecting informa- 
tion to be sent to the enemy, and his actually 
setting off to carry it, is a sufficient overt act, 
although he was intercepted and prevented 
from carrying it to the Britisli. Fost. Crown 
Law, 217; Id. c. 3. § 8. 

E. J. Lee, in reply. The only facts proved 
are that he purchased melons, and inquired 
about the militia. There is no evidence of 
his intent. His confession upon that subject 
cannot be given in evidence. 

THE COURT (THRUSTON, Circuit Judge, 
absent) were of opinion that the declaration 
■of the prisoner accompanying the overt act 
laid in the indictment may be given in evi- 
-dence to show the intent with which the act 
was done; but that his confession of having 
given information of the channel, and of his 
having been on board the fleet, was not evi- 
dence. 

The jury, after retiring a few minutes, 
found the prisoner not guilty. 



Case 'No. 15,585. 

UNITED STATES v, LEE. 

[2 Crajich, 0. O. 462.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

E.ECEIVEK OF POBLIO MONBT— WHO IS. 

A public officer who receives money in ad- 
vance for the contingencies of his office, is a re- 
-ceiver of public money, within the meaning of 
the act of congress of the 3d of March, 1797 [1 
Stat. 512]. 

This was a suit against the defendant [R. 
B. Lee], who was commissioner of claims 
under the act of congress of the 9th of April, 
1816, § 11 (3 Stat. 261). 

Mr. Swann, for the United States, offered 
two accounts settled and .certified by the 
proper officers of the treasury depai-tment, 
according to the act of the 3d of March, 1797. 

Mr. Jones, for defendant, objected, because, 
as he contended, the defendant was not a re- 
ceiver of public money within the meaning 
of that act. 

THE COURT said they had decided, in the 
case of U. S. v. King [Case No. 15,534], that 



1 [Reported by Hon. William Cranch, Chief 
3 udge.] 



accounts, so certified, were evidence where 
the defendant was charged with money ad- 
vanced to him by the United States, for 
which he was to account. In that case mon- 
ey had been advanced to King upon a con- 
tract for gun-locl£S. The present defendant 
was commissioner of claims and received 
money in advance for the contingencies of 
his office, for which he is called upon to ac- 
count. 



Case No. 15,586. 

UNITED STATES v. LEE. 

[4 Cranch, O. C. 446.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Cbiminal Law— Variance— Pbomissobt BTote— 
Bau — "WiTSEss — Belief ix God. 

1. A note at sixty days with interest, will not 
be admitted in evidence to support an averment 
of a note at sixty days without interest 

2. A man who does not believe in the existence 
of a God, other than Nature, nor in a future 
state of existence, is not a competent witness. 

3. Quaere, whether a promissory note found in 
the hands of the niaker, with two blank indorse- 
ments, can be considered as the property of the 
maker, and whether it be of any value to him? 

4. If the note was in the pocket-book of the 
maker of the note at the time the defendant 
stole the pocket-book, a conviction of stealing 
the pocket-book is a bar to a subsequent in- 
dictment for stealing the note. 

Indictment [against John Lee] for stealing 
a pocket-book, of the value of seventy-five 
cents, and a promissory note for $200, at 
sixty days, made by William Emmons, pay- 
able to Colonel Ambrose H. Sevier, and in- 
dorsed by him and P. E. Plummer, in blank, 
of the promissory notes and of the goods 
and chattels of one William Emmons. 

The United States attorney called William 
Emmons as a witness. 

Mr. Bryce, for the defendant, objected to 
the witness on account of his religious opin- 
ions, and proposed to examine him on the 
voir dire, and cited 2 Russ, 590; Jackson v. 
Gridley, 18 Johns. 99; Norris, Peake, Ev. 
261; and Hunscom v. Hunscom, 15 Mass. 
184.' 

THE COURT, however, inclined to refuse 
to examine the witness on the voir dire, and 
the counsel for the defendant did not press 
it; and Mr. Bryce himself was sworn and 
testified, that in conversation with Mr. Em- 
mons, some weeks ago, in answer to a ques- 
tion, he said that he did not believe in the 
existence of a God or of a future state of re- 
wards and punishments. 

Mr. Emmons was permitted, at his own 
request, to explain his belief. He said he 
believed Nature to be God, apd God to be 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Nature, and tliat in liira we live and more 
and have our being. That he did not think 
himself more bound to cpeak the truth by- 
being sworn on the Bible, than on any other 
book. That when a man died, he died like 
a tree, and was resolved iato his original 
elements, and that intelligence was the con- 
sequence, and not the cause, of organization. 

THE COURT (ORANCH, Chief Judge, and 
THRUSTON, Circuit Judge, doubting) re- 
jected the witness, and did not suffer him 
to be sworn. 

Mr. W. S. Brent, for the defendant, object- 
ed to giving the note in evidence because it 
is for $200 at sixty days with interest, and . 
the note is described in the indictment as a 
note for §200 at sixty lays without interest; 
and because there is no evidence that it is 
the property of Emmons. It is indorsed by 
Colonel Sevier and Mr. Plummer in blank, 
so that it appears to be the property of 
Plummer or his indorsee, not of Emmons 
the maker of the note. 

Mr. Key, TJ. S. Atty., contra. The descrip- 
tion is true as far as it goes. It is a note, 
for §200. It is valuable to Emmons as a let- 
ter of credit; and because he could raise 
money upon it. 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused to let the note go in evidence, 
it not being such a note as is described in 
the indictment. 

MORSELL, Circuit Judge, was also of 
opinion, that it was not a promissory note 
because never uttered or delivered, and re- 
maining in the hands of the makei. 

THRUSTON, Circuit Judge, was or opinion 
that it was a promissory note within the 
penitentiary law. and was valuable to the 
maker because he could raise money upon it, 
for sixty days; and that it was also valuable 
to the thief, who might have sold it He 
also thought that the note ofiEered in evidence, 
namely, at sixty days with interest, support- 
ed the averment of a note at sixty days with- 
out interest;, as if the averment had been of 
a cow: and the cow stolen had been a red 
cow; the proof of stealing a red cow would 
have supported the averment of stealing, a 
cow. 

CRANCH, Chief Judge, was of opinion that 
a note for §200 at sixty days with interest, 
did not suppoi-t the averment of a note for 
§200 at sixty days without interest. 

Verdict, guilty of stealing the pocket-book 
only; and not guilty of stealing the note. 

The grand jury, afterwards at the same 
term found another indictment for stealing 
the note, upon the trial of which:— 

THE COURT (nem. eon.) at the prayer of 
the defendant's counsel (Mr. W. L. Brent), in- 
structed the jury that if, from the evidence, 
they should find that the note was in the 
pocket-book when it was stolen by the de- 
fendant, and that he has been convicted of 
stealing the pocket-book, they ought to find 
their verdict for the defendant; which they 



(Case No. 15,587; U. S. v. LEE 
Case ITo, 15,587. 

UNITED STATES v. LEE. 

[1 Hayw. & H. 208.] i 

Circuit Court, District of Columbia. Dec 21, 
1844. 

Armt Officek — Pat ■— VoLCNTEEB Commission. 

An officer of the regular army of the United 
States was ordered, during the Florida war, to 
command a company of Indians, and was com- 
missioned as captain of volunteers, for which 
he received pay as such captain. On his return 
to his regiment, he received full pay for the 
time he was absent in command of the Indians- 
He refunded all but the difference between his 
pay as a regular army officer and the pay he 
received as an officer of volunteers. ' The United 
States daimed that he was only entitled to his 
pay as a volunteer officer. Held, that he was 
not barred from claiming the pay proper annexed 
by law to his commission in the regular army. 

[This was an action by the' United States 
against John F. Lee.] 

P. R. Fendall, for the United States. 
J. M. Carlisle, for defendant. 

This suit is docketed by consent, to try the 
right of the defendant to certain pay claimed 
by him as hereinafter set forth. 

The said claim of army pay is agreed to 
depend upon the following facts, to wit: (1) 
On and prior to the 1st day of December, 
1836, the defendant was a second lieutenant 
in the first regiment of artillery in the army 
of the United States and was serving with 
his said regiment in Florida in the Indian 
war. (2) On the 22d day of February, 1837, 
he received a commission of first lieutenant 
of said regiment, making him such first lieu- 
tenant by relation from the 17th day of De- 
cember, 1836, prout the said commission ex- 
hibited. (3) On the 23d day of August, 1842, 
he received the brevet exhibited, conferring 
on him as such first lieutenant the brevet 
rank of captain to take rank as such from 
the 27th day of January, 1837, for gallantry 
and good ' conduct in the war against the 
Florida Indians. (4) He has received no pay 
as an officer of the army from December 1, 
1836, to September 17, 1837, nor any pay, 
whatever, for that period out of the army 
appropriations, or out of any fund applicable 
to pay off the army, (5) On the said 1st day 
of December, 1836, he was permitted by the 
commanding general in the field to leave his 
company and to join a regiment of Creek 
Indians under the circumstances and in the 
manner stated by the said commanding gen- 
eral and of the adjutant general of the army. 
That such absence from his company was of 
the nature and under the circumstances set 
forth in such statement and continued the 
same from said 1st day of December, 1836, 
to said 17ih day of September, 1837, at which 
latter date he was recalled to his regiment and 
served therein as first lieutenant, he having 
been in the meantime promoted as aforesaid 
to be such first lieutenant.' (6) That he was 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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paid from said 1st of December, 1836, to the 
17th day of September, . 1837, with the In- 
dians, and volunteers according to the rank 
which he temporaril;.- exercised there as a 
volunteer captain of Creek Indians, which 
special pay was allowed to him by the ex- 
ecutive and which said special appropriation 
was not applicable to the pay of the army 
proper, and that he also for the same period 
drew in the regular way his army pay, but 
he refunded the same, holding the sum of 
§00.37 upon the account filed to try in this 
action his right to said army pay, the same 
having been disallowed by the accounting offi- 
cers of the treasury. (7) And it is agi-eed 
that during the said period, from 1st of De- 
cember, 1886. to 17th of September, 1837, 
he was not under suspension or other legal 
disability, but continued on the rolls of the 
regular army, and held the said commissions 
hereinbefore referred to respectively and none 
other, but rendered no actual service under 
such commissions, and that he is entitled to 
the pay annexed by law thereto respectively 
unless the court shall be of opinion that by 
reason of his absence from his regiment un- 
der the circumstances stated, and his having 
earned and received the special pay aforesaid 
by the said voluntary duty, he is legally 
barred from claiming the pay proper, annex- 
ed by law to his said commissions respective- 
ly in the army of the United States. 

It is agreed that judgment be entered for 
the United States for the sum of ?55.37, if 
the court shall be of the opinion that the 
defendant is not legally entitled to the army 
pay claimed by him, otherwise, judgment for 
the defendant. 

Judgment for defendant on case stated- 



Case JSlo, 15,588. 

UNITE3D STATES v. LEE. 

[4 Mclrean, 103.] i 

Circuit Court, D Illinois. June Term, 1846. 

AccoMPiiioE AS "Witness— iMMONiTr from Prose- 
cution — Bona Fides. 

1. An accomplice may be used as a witness, 
from the necessity of the case, in many instan- 
ces. 

[Cited in U. S. v. Hinz, 35 Fed, 280.] 

2. And if so used, and from his testimony, he 
appears to have acted in giving testimony in good 
faith, the government can not further prosecute 
him. 

[Cited in U. S. v. Ford, 99 U. S. 605.] 
[Cited in Nickelson \. Wilson, 60 N. Y. 367,] 

3. It is bound in honor to discontinue the 
prosecution. In testifying he implicated himself, 
and although the person on whose trial he gave 
evidence was acquitted, that does not alter the 
ease of the witness. If he acted in good faith, as 
the court think he did, in giving testimony, he 
should be discharged. 

[Cited in State v. Graham, 41 N. J. Law, 20.] 

4. If the prosecuting attorney shall not enter 
a nolle prosequi against him, which the court 

1 [Reported by Hon. John McLean, Circuif 
Justice.] 



think is the better course, they will continue the 
case until a pardon shall be procured. 
[Cited in U. S. v. Hinz, 35 Fed. 280.] 
[Cited in Dawley v. State, 4 Ind. 129.] 

Mr. Gregg, U. S. Dist Atty. 
Mr. Butterfield, for defendant- 

OPINION OF THE COURT. The defend- 
ant was indicted for stealing from the mail. 
And having been used as a witness on the 
trial of Warner, an accomplice, a motion is 
now made that he be discharged on that 
ground. The prosecuting attorney opposes 
this motion on the ground that, at most, the 
defendant has only an equitable claim to 
a pardon, and that on this ground the cause 
may be delayed; but the defendant cannot 
be discharged. Rose. Cr. Ev. 147; 2 Russ. 
Crimes, 598. 

An accomplice is used by the government, 
becau^ his evidence is necessary to a con- 
viction. Being caUed as a witness, there is 
an implied obligation by the government, if 
not expressed, that if the witness shall make 
a full and honest disclosure of the facts, 
which have a direct bearing on the case, he 
shall not be prosecuted. Mr. Greenleaf, in 
his treatise on Evidence, says (volume 1, 
§ 363): "In regard to defendants in criminal 
cases, if the state would call one of them as 
a witness against others in the same indict- 
ment, this can be done only by discharging 
him from the record; as, by the entry of 
a nolle prosequi, or, by an order for his 
dismissal and discharge where he has plead- 
ed an abatement, etc.; or by a verdict of 
acquittal where no evidence, or not sufficient 
evidence, has been adduced against him." 
1 Bull. N. P. 285; Cas. t Hardw. 163; 9 
Cow. 708; 2 Stark. Ev. 11; Com, v. Knapp, 
10 Pick. 477. In section 379, Mr. Greenleaf 
says, "The admission of accomplices, as wit- 
nesses for the government, is justified by the 
necessities of the case, it being often impos- 
sible to bring the principal offenders to jus- 
tice without them. The usual Course is, to 
leave out of the indictment those, who are 
to be caUed as witnesses; but it makes no 
difference as to the admissibility of an ac- 
complice, whether he is indicted or not, if ho 
has not been put on, his trial, at the same 
time with his companions in crime." And 
again: "But whether an accomplice already 
charged with the crime, by indictment, shall 
be admitted as a witness for the government, 
or not, is determined by the judges, in their 
discretion, as may best serve the purposes 
of justice." "If he appears to have been the 
principal offender, he will be rejected." Peo- 
ple V. Whipple, 9 Cow. 707. 

In the case of Lee, he was used as a wit- 
ness with an understanding, that he would 
not be prosecuted to conviction, provided 
he made a full disclosure in regard to the 
acts of Warner. The court have heard his 
evidence, and there seems to be no doubt 
that the disclosures made by the witness 
were true. He implicated himself, being the 
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driver of the mail stage, but lie was instigat- 
•cd to do the act by TVarner, who was a much 
older and Juore experienced person. The 
-court think that Lee, as a witness, has acted 
in good faith, and that the acquittal of War- 
ner by the jury, in no respect afiEects the 
right of the witness to claim an exemption. 
The government is bound in honor, under the 
<;ircumstances, to carry out the understand- 
■ing or arrangement, by which the witness tes- 
tified, and admitted, in so doing, his own tur- 
pitude. Public policy and the great ends of 
justice require this of the court. 

If the district attorney shall fail to enter a 
nolle prosequi on the indictment against Lee, 
the court will continue the cause until an 
application can be made for a pardon. The 
court would suggest that to discontinue the 
prosecution is the shorter and better mode. 
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Case "No. 15,589. 

UNITED STATES es rel. THOMPSON v. 
LEE COUNTY. 

[2 Biss. 77; 1 1 Chi. Leg. News. 121; 9 Int. Rev. 
Ree. 25; 2 Bait Law Trans. 378.] 

Circuit Court, N. D. Illinois. Jan., 1869. 

Conflict of Jurisdictioit — Federal Courts — 

Eemovai. op OAasES— Mandamus— 

CO0NTT Bonds. 

1. To a writ of mandamus issaing from this 
court it is not a sufficient answer that the re- 
spondents had been enjoined by a state court 
from doing the act which the writ of mandamus 
commanded, 

2. Federal comrts supreme, when acting with- 
in their sphere, and wherever they come in con- 
flict with the state courts, the latter must give 
way. 

3. Where county bonds had been sold upon tne 
faith of decisions of the supreme court of the 
state declaring their validity, the fact that the 
court afterwards reversed its decision does not 
invalidate those previously purchased in good 
faith and before maturity. 

4. State courts have not the right to interfere 
with the process of this court to collect judg- 
ments therein rendered on such bonds. 

5. Where the United States circuit court and 
the supreme court of the state have ruled differ- 
ently upon the same questions, and the supreme 
court of the United States has sustained the 
circuit court, neither the state courts of that 
state nor litigating parties can- disregard the man- 
date of the circuit court • 

6. A writ of mandanjus is the proper process 
against a board of supervisors, to compel the 
levy of a tax. and payment of a judgment ob- 
tained against the county, in this court. 

7. Where the respondents make no return to 
the writ, or refuse to obey it, this court will is- 
sue an attachment. 

8. Where a suit in the United States circuit 
court has been removed to the circuit court in 
another circuit, the latter court has the same 
power over the narties which the first court 
would have otherwise had'. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 



Motion for an attachment [by the United 
States, on the relation of J. Edgar Thomp- 
son] against the members of the board of 
supervisors of Lee eoimty, Iowa, for eon- 
tempt in disobeying a, writ of mandamus 
from this court. 

Grant & Smith, for relator. 

J. 0, Hall and Frank Sample, for respond- 
ents, 

DRUMJIOND, District Judge. The facts 
are these: The county of Lee, Iowa, in pur- 
suance of a statute of that state, and a, vote 
of the people of the county to that effect, 
issued coupon bonds in aid of the construc- 
tion of certain railways. A question was 
made in the courts of Iowa as to the au- 
thority of counties rmder the law to issue 
such bonds, and it was held by the highest 
court of the state, in several cases, that such 
authority existed. These bonds, therefore, 
had the popular, the legislajtive and the ju- 
dicial sanction. The bonds thus fortified, 
being delivered to the railway companies, 
were sold in the market, and the relator, 
among others, became, ~ in the ordinary 
course of business, a purchaser for value be- 
fore maturity. 

Some of the coupons on bonds held by the 
relator not being paid, suit was brought 
thereon in the circuit court of the United 
States for the district of Iowa. Under the 
law of congress these siiits were transferred 
to this district, and at the October term, 
1864, of this court, the relator recovered 
three several judgments against the county 
of Lee, amounting in the aggi'egate to $8,- 
764.09 and costs. These judgments were 
unpaid, for the reason, as alleged, that there 
was no property on which an ordinary exe- 
cution could operiate. In the meantime the 
supreme court of Iowa had reversed its 
rulings, and had held all these county bonds 
invalid, as issued without authority of law. 
And the statutes of I^wa having provided 
that a tax should be levied by the board of 
supervisors, to pay these bonds and interest, 
injunctions were issued against these de- 
fendants, among others, restraining the levy 
of such tax. The effect of the overruling of 
their prior decisions by the supreme court 
of Iowa upon bonds issued and purchased 
on the faith of the original position taken, 
has repeatedly come before the supreme 
court of the United States, and it has been 
uniformly held by that court that bonds in 
the hands of a bona fide holder, purchased 
for value before maturity, while the courts 
of Iowa sustained their validity, were a just 
claim against the parties issuing them. It 
has always seemed to me that this doctrine 
rested upon the plainest principles of right 
and equity. The bonds were in market, for 
sale, decided to be good and effectual in law, 
by every authority that could speak in the 
state; the money was paid and received. It 
would be difficult to imagine a contract made 
under more solemn and binding guarantees. 
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The effect of an injunction issued by the tri- 
bunals of Iowa prohibiting the levy of a tax, 
has also several times recently been before 
the supreme court of the United States, and 
it has been decided that they cannot, by in- 
junction or otherwise, interfere, in any way," 
with the appropriate process of the federal 
courts for the collection of judgments. And 
in cases like that we are now considering. It 
is also settled that a mandamus is such pro- 
cess. 

Such being the state of the case, on the 
10th of July, 1868, the relator obtained an al- 
ternative writ of mandamus from this court, 
requiring the board of supervisors of Lee 
county to levy a tax to pay off the three 
judgments and costs recovered by him, or 
to show cause, on the first Monday of Octo- 
ber next thereafter, why they did not make 
such levy. This writ was duly served on the 
supervisors by the marshal of Iowa, in the 
month of September. No cause was shown 
or apparent notice taken of this writ by the 
board of supervisors, and their default was 
entered on the 14th of October. On the 29th 
of October, 1868, the relator obtained from 
this court a peremptory writ of mandamus 
against the supervisors of Lee county, it 
having been shown that the levy had not 
been made, requiring them to forthwith im- 
pose and to collect without delay the tax for 
the payment of the judgments, and in this 
they were "to fail not, under the peril of the 
law." On the 10th of November last the 
marshal duly served the peremptory writ of 
mandamus on the president of the board, 
and gave a true copy of the same to each 
member while the board was in open ses- 
sion. No return has ever been made by the 
defendants to this writ On the same day 
that the writ was served, the board, as ap- 
pears by the published minutes of their pro- 
ceedings, on the suggestion "of counsel for 
Lee county in railroad bond suits," adopted 
the following preamble and resolutions: 
"Whereas, a peremptory writ of mandamus, 
issued by the circuit court of the United 
States for the Northern district of Illinois, 
sitting at Chicago, in the case of the United 
States ex rel. J. Edgar Thompson against 
Lee county, has this day been served upon 
the -members of this board, commanding the 
levy of taxes for the payment of a certain 
judgment in favor of said Thompson and 
against Lee county, rendered upon certain 
bonds issued by said county to aid in the 
construction of a certain railroad; and 
whereas, this board has been heretofore per- 
petually enjoined by the supreme court of 
Iowa from levying any taxes for the pay- 
ment of any of said bonds, and the said in- 
junction was in force and duly served upon 
this board before the said mandamus was 
applied for or issued: Resolved, that we be- 
lieve our oaths require us to obey the said 
injunction, issued by the supreme court of 
Iowa, and duly served as aforesaid. Ke- 
solved, that we are therefore unable to com- 



ply with the order contained in said writ of 
mandamus without violating the constitu- 
tion or laws of Iowa as construed by the 
courts of Iowa, and also doing violence to- 
our oaths of office as we understand it, and 
rendering ourselves liable to punishment for 
contempt and violation of our sworn duty. 
Resolved, that we earnestly desire to obey 
all orders of the courts of our country, and 
do not wish to be in contempt of any, but," 
situated as we are, we are compelled to obey 
said injunction and decline to levy said tax» 
and to rely upon the justice of our govern- 
ment and the courts, both state and federal, 
for protection." 

The sixteen members who appear to have 
been present that day, and who, it will be 
borne in mind, were parties to this suit, and 
had been served with process, all save one— 
and I name him to his honor, B. S. Merriam 
—voted for the resolutions. The presiding 
oflScer, apparently not being required by the 
rules in such case to vote, did not vote. 

I have given the whole of the preamble and 
resolutions in order that the defendants may 
have the benefit of their entire justification; 
and the substance of. it all is this, viz.: that in 
a matter where they, as citizens of Iowa and 
the United States, are to decide whether they 
will submit to the authority of the courts of 
that state or to the nation, they wiU yield 
obedience to the commands of the courts of 
Iowa, and disregard those of the United 
States. And they adopted this course after 
it had been decided by the highest court of 
the nation, in a similar case, that it was 
against law, and upon the suggestion of coun- 
sel who must at tiie time have known that 
the supreme court of the United States had so 
decided. It was supposed that the dogma 
contained in the resolutions just cited was 
exploded by the issue of the late Rebellion, 
But it seems hydra-headed, and we now en- 
counter it within the borders of the patriotic 
state of Iowa, which struggled as hard as any 
other state to extirpate it It would seem to 
need no argument to show that the position 
taken by the board of supervisors of Lee 
county is unsound. If tenable, then the feder- 
al courts are enchained by state authority, 
and cannot execute their own decrees. They 
act within the states and upon the people of 
the states. That is the very law of their 
being. But it is a fundamental principle 
that within their sphere they are supreme. 
Whether or not they are in the path pointed 
out by the constitution and law depends, by 
the very terms of the instrument itself, upon 
the adjudications of the supreme court of the 
United States. Then, when that court, in a 
given case, has decided that the parties should 
obey the mandate of a federal court, state 
courts must yield. This has been the rule 
from the foundation of the government, and, 
therefore, in eertainj controversies writs of 
error issue to the highest court of a state 
to revise its judgment or decree, under the 
twenty-fifth section of the judiciary act of 
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17S9 p. Stat 85]. It is upon the same prin- 
ciple that the act of March 2, 1833 (4 Stat 
634), was passed at the time of the South 
Carolina troubles. The courts of the United 
States have constantly followed it since 
their organization. To talce a very recent 
example: The bankrupt law of 1867, in 
various ways, interferes with the proceed- 
ings of the state courts. By what right? 
By virtue of the power in congress "to es- 
tablish uniform laws on the subject of bank- 
ruptcy." Whenever, in carrying out this 
power, the courts of the United States act 
upon the courts of the states,, the latter 
must give way, and for the simple reason 
that the authority of the former is para- 
mount It must be so under our system, for 
it is very clear, if the doctrine now sought 
to be maintained by the defendants prevail- 
ed generally, the tie that binds the states, 
in the administration of justice at least, 
would be severed at once. "What, therefore, 
the defendants are required to do in this 
case is nothing new. State courts and 
judges have done it often, and because they 
believed their oaths of office required it un- 
der the sixth article of the constitution, 
which declares that the laws of the United 
States "made in pursuance thereof * * * 
shall be the supreme law of the land, and 
the judges in every state shall be boimd 
thereby, anything in the constitution or 
laws of any state to the contrary notwith- 
standing." 

The mandate issued from this, court is a 
law to these defendants, expressly decided 
so by the supreme court of the United States. 
The judges of Iowa are bound to obey and 
respect it On what higher ground can the 
board of supervisors of Lee county, in that 
state, place themselves to escape its binding 
obligation? It is the undoubted right of the 
courts of Iowa, in suits therein, to decide all 
legal questions properly coming before them 
under the constitution and laws of that 
state, and the parties thereto are concluded 
by such decision; but when they decide 
differently, in different cases, upon the same 
point, and the supreme court of the United 
States has adopted one course of decisions 
and rejected the other, neither the courts 
of that state nor the parties .to controversies 
in the courts of the United States, can ig- 
nore or disregard the judgments of the 
federal courts, merely because they suppose 
the right ruling has not been followed. It 
has sometimes happened that the supreme 
court of the United States has overruled its 
own previous decision, made in accordance 
with the judgment of a state court, in or- 
der to follow the guide there set up, but it is 
obvious that there must be a limit to such 
deviations, and that court has frequently 
failed to see sufficient reason for the change. 
These cases from Iowa furnish one instance 
where it has refused to adopt the last deci- 
sion of a state coiirt. It is true there was 
not complete harmony of opinion among 
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the judges of the supreme court of Iowa, 
nor has there been among the judges of the 
supreme court of the United States, upon the 
question in controversy between these parties, 
but that is not tmcommon. It is a difference 
of opinion upon the law among lawyers 
and even judges that gives rise to most if 
not all of the litigation in our courts. Courts 
are created to settle these differences and 
adjudicate on the rights of parties. Many 
of the rules now of daily practice in the 
courts of the United States have been estab- 
lished, not by a unanimous court; of which 
much of the jurisdiction in admiralty is an 
example. It is a maxim of the law that 
the public interest demands there should be 
an end of legal controversy, and, therefore, 
when the decision of a competent coiurt of 
final resort in a case within its jurisdiction 
is given, as to that the door is closed. 

I infer from an opinion which has just 
been published of the, supreme court of 
Iowa, 'and which I suppose to be authentic, 
the judges of that court intend to adhere to 
its later rulings on the validity of these 
county bonds. No one can question their 
right to do so, but it seems to me no inti- 
mation even should be given from which it 
could be inferred that in a conflict in such a 
case, between the courts of the state and of 
the United States, the decisions of the state 
court are paramoxmt It is clear that is the 
view taken of the subject by the defendants, 
and, it would seem, inspired by counsel and 
not discouraged by judges. It is incon- 
ceivable that these defendants could have 
taken their course without some reason for 
believing that they would be sustained. In- 
deed, they distinctly say, situated as they 
are, they rely upon the courts of the state, 
as well as of the nation, for support It is 
difficult to comprehend by what mode of 
reasoning they reached the conclusion they 
could rely upon a federal court for protec- 
tion against the consequences of their own 
disobedience of its orders; for a court that 
cannot and will not enforce its decree is 
shorn of one of its principal attributes. The 
judgments of the relator would become val- 
ueless without the means of compelling pay- 
ment, and when he asks for any appropriate 
and legal process to effect that result the 
court ought not to withhold it K there had 
been any steps taken to remove the ease to 
the supreme court of the United States, to 
the end that questions of so much doubt, 
and about which there has been so great a 
difference of opinion at the bar and on the 
bench, might be re-examined, then, perhaps, 
there would be some grounds for declining 
to act. But nothing of the kind has been at- 
tempted. The parties have contested, un- 
successfully, all these points so often before 
the courts of the United States, that they 
have abandoned further controversy in argu- 
ment, and now hope to interpose as a shield 
the order of a state court As has been 
seen, such order is of no avail, and the 
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hope, to every one who can examine the sub- 
ject unaffected by feeling, must appear to 
be founded on a mere fallacy- Other eases, 
slmUar to these now under consideration, 
were transferred from Iowa to this state 
some years since, because of the alleged inter- 
est of the judges of the circuit court of the 
United States for that district in the ques- 
tions involved, and thus this court has been 
connected with the untoward controversy 
which has arisen between the courts of the 
United States and of that state, and in 
which at that time, in order to execute the 
judgments rendered, the judges of this court 
were called on to issue a peremptory writ of 
mandamus to parties under injunction from 
the state court, and though admitting it was 
an appropriate process, they, under the eir- 
cxmistances, were unwilling to do anything 
to produce a conflict, and therefore declined 
to issue the writ; requesting the parties, In 
the first place, to go before the courts of 
Iowa and apply for a removal of an appar- 
ent obstacle to the process of this court. 
But that was not done, or if it were, the ap- 
plication was unsuccessful, and the supreme 
court of the United States has since decided, 
as has been shown, that the obstacle was 
not a real one, and that the process should 
issue and be executed: • Upon what principle 
is it that the judges of this court, adminis- 
tering in these cases under the constitution 
of the United States the laws of Iowa, must 
obey the mandates of the supreme court, 
and the defendants, parties in the very 
cases where the mandates issue, must not 
obey them? It would be difficult by any 
train of reasoning within the scope of or- 
dinary intelligence to name it. 

The question has occurred whether before 
a writ of attachment is ordered a rule to 
show cause should be served on the defend- 
ants. If it did not clearly appear that the 
defendants had deliberately taken their line 
and resolved to abide the results of a viola- 
tion of the orders of the court, that course 
would be adopted But it is plain from 
what has been stated that the only cause 
has already been shown. And it woxild 
seem, therefore, that a rule to show cause 
would serve no useful purpose. The object 
is to oblige the defendants to obey a lawful 
order of this court, and if they will do that, 
there is no desire to impose mere penalty. 
And besides, as parties to a suit in this 
court, on their own showing, they are guilty 
of contumacy. They allege, indeed, that 
they desire to obey all orders of the courts 
of the country, and do not wish to be in con- 
tempt of any, but an open, willful, deliberg-te 
violation of a lawful order of a court, duly 
served on a suitor, is itself a contempt, and, 
therefore, while they disclaim the wish to be 
in contempt, they es.pressly admit they have 
committed it. It has been hinted that the 
officer may be resisted in the service of the 
attachment, in this case; but though there 
does not seem to have been that complete 
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acquiescence in the judgments of the federal 
courts expected by the supreme court of the 
United States, yet it is to be hoped aU such 
apprehensions are groundless, for under the 
law of congress this court has precisely. the 
same power over the parties in Iowa as the 
circuit court of that district would have had 
if the cases had not been transferred. I 
am not insensible of the gravity of this case, 
and have stated, somewhat at length, the 
reasons upon which the action of the court 
is based, and with the hope that the de- 
fendants may reconsider the circumstances 
of their position and act in conformity with 
law. The principles presented are estab- 
lished by the highest judicial authority in 
the country, and indeed are familiar. [For 
when it is once settled, as it has been by 
many decisions, and in these Iowa cases, 
among others, that mandamus in such a 
case as this is a lawful process of this coui-t, 
then it comes within a rule that jvould seem 
to be without exception, viz. that no state 
court can obstruct or interfere with it] 2 
They have been thus referred to because 
they seem to be either unknown, forgotten, 
or repudiated by the defendants and their 
legal advisors. 

lu granting the writ of attachment in this 
case, I submit, in condusioh, whether, after 
all the various matters involved in this liti- 
gation have been repeatedly before the su- 
preme court, of the United States, and as 
often determined against the claims set up 
by the persons and corporations of Iowa, 
who are parties to suits in the federal 
courts, it is not the duty of those parties, 
at least as to the cases in the courts of the 
United States, to yield obedience as good 
citizens, to the orders of the final arbiter of 
the law. 

NOTE. The decisions of the supreme court of 
Iowa on the question of these mimicipal bonds 
are numerous, and many of them are elaborfttely 
argued. Dubuque County v. Dubuque & -P- R- 
Ca, 4 G. Greene, 1; State v. BisseU, Id, 328; 
Clapp V. Cedar County, 5 Iowa, lo; Rmg v. 
Johnson County, 6 Iowa, 265; McMiilen v. 
Boyles, Id- 304; Games v. Kobb, 8 Iowa, 193; 
Stokes V.Scott County, 10 Iowa, 166; Whittaker 
V- Johnson County, Id. 161; State v. County of 
Wapello, 13 Iowa, 389; Myers v. Johnson Coun- 
ty 14 Iowa, 47; McMillan v. Boyles, Id. 107; 
Bock V. Wallace, -Id. 593; Smith v. Henry Coun- 
ty, 15 Iowa, 385; Ten Eyck v. Mayor of Keokuk, 
Id. 486: Chamberlain v. City of Biu-hiigton, 19 
Iowa, 395, And later, in the case of McChu-o 
V. Owen, 26 Iowa, 243, the supreme court oi 
Iowa review the decisions, and deny Uh> bnid- 
ing authority of the decisions of the United 
States supreme court on the questions involved. 
That mandamus is the proper remedy to enforce 
tlie judgment, see U. S. v. Treasurer of Musca- 
tine County [Case No. 16,538], The doctrme 
that an injunction from a state court is inoper- 
ative to restrain ihe acts commanded by a man- 
damus from a federal courtis approved in Riggs 
V. Johnson County, 6 Wall. [73 U. S.J 166; L. 
S. V. Keokuk, Id. 514. 

The decision of the supreme court of the Unit- 
ed States that bonds issued while the state courts 
held that they were legally issued and valid can- 

2 [From 9 Int. Rev. Hec. 25.] 
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not be aJEterwards invalidated by a change in 
the decisions by the same courts, was rendered 
at the December term, 1865, and is reported 
Thompson v. Lee County, 3 Wall. [70 U. S.] 

The federal courts will not necesaarily follow 
the decisions of the state courts in questions of 
common law (City of Chicago v. Robbins, 2 
Black [67 U. S.] 418; Williamson t. Berry, 8 
How. [49 U, S.] 495; Lan6 v. Vick, 3 How. [44 
U. S.] 464): nor in questions of commercial 
law (Swift V. Tyson, 16 Pet. [41 U. S.] 1; Car- 
penter V. Providence-Washington Ins. Co., Id. 
495; Neves v. Scott, 13 How. [54 U. S.] 268; 
Foscroft V. Mallet, 4 How. [45 U. S.] 353). 
The distinction is also made that the federal 
courts will not so follow state constructions as 
to render invalid contracts entered into with citi- 
Kens of other states (Rowan v. Runnels, 5 How. 
[46 U. S.] 134); or where a different construc- 
tion had become the basis of contracts (Pease v. 
Peek, 18 How. [59 U. S-l 595). In the case of 
Talcott V. Pine Grove [Case No. 13, 735], Em- 
iiKins, J., pives an exceedingly elaborate review 
of the authorities in both the state and federal 
courts on several of the questions involved in 
this case. The supreme court, in the case of 
Olcott V. Fond du Lac County, 16 Wall. [83 
TJ. S.] 678, which was a suit upon county bonds, 
has ruled that a decision of lie state supreme 
court that the bonds were invalid, the act jinder 
which they were issued being unconstitutional, 
was not binding upon the federal courts; that 
if a contract is valid under the constitution and 
laws of a state as expounded by its judicial 
tribunals at the time, no subsequent action by 
the legislature or judiciary can invalidate it; 
mid that bonds issued in aid of a railroad, when 
such purposes were construed to be for the pub- 
lic good, and to warrant the imposition of taxes, 
a subsequent decision that no taxes can be im- 
posed for such purposes cannot affect the rights 
of bona fide holders. 

Consult also LefBngwell v. Warren, 2 Black 
[67 U. S.] 599; Cohens v. State of Virginia, 6 
Wheat. [19 tJ. S.] 264; Carroll v. Carroll, 16 
How. [57 U. S.j 275;- Mitchell v. Burlington, 
4 Wall. [71 U. S.] 270; City v. Lamson, 9 Wall 
[76 U. S.] 477. 



Case Wo. 16,590. 

UNITED STATES v. LEESB. 

[Hoff. Land Cas. 124.] i 

District Court, N. D. California, Dec. Term. 
1855. 

Mexican Land GBAjn— Occupation. 
This claim undoubtedly valid. 

Claim for five leagues of land in Sonoma 
comity, confirmed by the board, and ap- 
pealed by the United States. 

[This \vas a claim by Jacob P. Leese for. 
the Eancho Huichicha. Claim filed April 6, 
1852. ^ Confirmed by the commission April 
18, 1853.] 

S. W. Inge, U. S. Atty. 
Stanly & King, for appellee. 

BY THE COURT. The claimant in this 
case obtained on the 21st of October, 1841, 
a grant from Manuel Jimeno, acting gov- 
ernor of California, for two square leagues of 
land, as designated on the map which ac- 
companied his petition. Juridical possession 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



was given of the tract as delineated on the 
map, but the extent' of land measured to 
Mm largely exceeded the quantity mention- 
ed in the grant. He thereupon petitioned for 
an augmentation, and on the 6th of July, 
,1844, he obtained from Governor Michel- 
torena an additional grant for three and one- 
half leagues, making in aU five leagues and 
a half. The proofs show that as early as 
1839 the land was occupied, and a house 
built upon it. The grantee also placed there 
cattle and horses, and cultivated about two 
hundred acres of the land. He has ever 
since continued to occupy it. The authen- 
ticity of the grant is shown by proof of the 
genuineness of the signatures, and the pro- 
duction of the expediente from the archives 
of the former government. The claim was 
confirmed by the board, and no objections to 
it are suggested in this court. A decree of 
confirmation must therefore be entered. 



Case Wo. 16,591. 

UNITED STATES v. LEFBVRE. 

[1 branch, 0. G. 244.] i 

Circuit Couit, District of Columbia. July 
Term, 1805. 

Keeping a Faro Table. 

Under the act of assembly of Maryland, 1797, 
c. 110, the offence of keeping a faro table can 
only be committed by a tavern keeper or retailei- 
of spirituous liquors. 

Indictment for keeping a faro table, at 
common law, and on the act of assembly of 
Maryland, 1797, e, 110. 

THE COURT was of opinion, that in order 
to bring the traverser within the act of as- 
sembly, he must be either a tavern keeper, 
or a retailer of spirituous liquors, by being 
in the custom of selling liquors by retail, ei- 
ther with or without license. 

Whereupon Mr. Jones gave up the count 
upon the statute. 
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UNITED STATES v. LEMMONS. 

[Hempst. 62.] a 

Superior Court, Territory of Arkansas. Oct., 
1828. 

ISDICTJIENT— CONCLUSIOK. 

An indictment must conclude "against the 
peace and dignity of the United States." 

Indictment [against James Lemmons] for 
setting up and keeping a faro bank. 

Before JOHNSON, ESKRIDGE, TRIMBLE, " 
and BATES, JJ. 

On motion of the defendant, by his attor- 
ney, the indictment was quashed, because it 
did not conclude "against the peace and dig- 
nity of the United States of Am erica." 



1 [Reported by Hon, William' Cranch, Chief 
Judge.] 

2 [Reported by Samuel H. Hempstead, Esq.] 



U. S. V. LENOX (Case No. 15,592) 
Case No. 15,592. 

UNITED STATES v. LENOX. 
[2 Paine, 180J i 

Circuit Court, S. D. New York. Oct. Term, 

1827. 

Assignment— FuTDKE Advances— Rights op 
Third Parties. 

An assignment of property given to secure ad- 
vances already made, and whicli may be made, 
is valid as to all advances except such as are 
made after the liens of third persons have mter- 
veued. 

[This was a suit by the United States 
against Robert Lenox.] 

R. Tillotson, for complainants. 
T. L. Ogden, for defendant. 

THOMPSON, Circuit Justice. The object 
of the bill filed in this case, is to eaU upon 
the defendant to pay over to the United 
States a part of the money receiyed by him 
from the New York Insurance Company, for 
a loss paid upon a policy of insurance ef- 
fected by James Woodham upon the brig 
Yamacran. The bill charges, that the de- 
fendant had received ?9,670.75, and was en- 
titled to retain only $6,000, and calls upon 
the defendant to account for the balance. 
The bill alleges, that the defendant held a 
bill of sale of the brig, and an assignment 
of the policy of insurance, as collateral se- 
■ curity for the payment of the §6,000 and 
the interest, solely without reference to any 
future advances to be made by the defend- 
ant to Woodham; and that the United States 
afterwards recovered a judgment against 
Woodham for?2,443.80, to secure which he had 
assigned to the United States the said policy, 
after deducting the $6,000 and the interest. 
The bill alleges, that both bef-ore and after 
the assignment of the policy to the United 
States, the defendant was in the habit of dis- 
counting notes and advancing money to 
Woodham, but expressly charges that such 
loans and discounts were made upon the se- 
curity of the paper discounted and the sol- 
vency of the parties liable thereon, without 
any reference or relation to the said brig or 
the insurance thereon as collateral security 
for the same; and calls upon the defendant 
to answer whether the bill of sale of the brig, 
and the assignment of the policy to him, were 
not made for the security of the $6,000 only. 

The answer of the defendant admits that 
the bill of sale, although absolute on its face, 
was given and received as collateral security; 
but expressly avers, that the bill of sale and 
the assignment of the policies were made as 
security for advances made, and to be there- 
after made, from time to time; and that they 
were always held and considered by him as 
a general security for all advances, and, as 
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he believes, were so understood by Woodham; 
and denies that any notes were discounted 
upon the security of the parties thereon, with- 
out reference to the collateral security upon 
the brig, and the assignment of the policy of 
insurance; but avers, that all the discounts 
were with reference to and on the faith of 
such collateral security. The defendant ad- 
mits the receipt of the money from the New 
York Insurance Company, as alleged in the 
bill, and sets out the advances made by him 
to Woodham, amounting to $9,667, leaving in 
his hands a balance of $3.75, which he offers 
to pay over to the United States. 

The judgment in favor of the United States 
against Woodham was entered on the 22d of 
June, 1825, and the defendant admits no- 
tice thereof, and of the claim of the United 
States on the fund In July thereafter; but al- 
leges, that the last renewal of any note for 
Woodham, or advance made to him, was in 
May preceding, and of course before any no- 
tice of tbe claim of the United States. 

These allegations in the answer, being re- 
sponsive to the bill, are not affected by any 
proofs in the cause. They are in no way con- 
tradicted, except by the testimony of Wood- 
ham. His understanding of the transaction 
would seem to be at variance with the state- 
ment contained in the answer; but his tes- 
timony is much weakened by that of McNeil, 
who swears that he heard Woodham tell the 
endorser upon the note last renewed that he 
had made a bill of sale to the defendant, 
which was an ample seem-ity against his re- 
sponsibility. This was said to quiet the ap- 
prehensions of the endorser, and carries 
with it strong probability of being a true 
statement of the transaction. But admitting 
Woodham's testimony to be true in its fullest 
extent, it is but the evidence of one witness 
in direct contradiction to the answer, and is 
not sufficient to disprove it. The facts are, 
therefore, left as disclosed by the bill and an- 
swer. 

The ground upon which the United States 
rest their claim upon this fund, is that the se- 
curity given to the defendant by the bill of 
sale and the assignment of the policy, was 
for the specific sum of $6,000; and that the 
defendant had no claim upon tbe fund for any 
more. The answer of the defendant, how- 
ever, expressly denies this allegation, and 
avers that they were given as security for 
advances to be made from time to time to 
Woodham. Tbat this was a valid security, 
as between the defendant and Woodham, for 
any advances made by the former to the lat- 
ter, cannot admit of a doubt. That point has 
been too often and too well settled, to be 
drawn in question. 5 Johns. Ch. 320; 6 Johns. 
Oh. 327, 417; 16 Johns. 165, 169, 417; 2 Johns. 
Ch. 309; 1 Johns. Oh. 394; ITJ. S. v. Hooe] 3 
Craneh [7 U. S.] 73; [Shirras v. Caig] 7 Cranch 
[11 U. S.] 34; 15 Mass. 389; 8 Ves. 573. This 
rtile may be subject to some qualifications as 
it respects the rights of third persons, but 
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none wliicli could affect the present ease. All 
the limitation that could he required would he 
to protect the lien of third persons which 
should intervene hetween the taking of the 
security and the further advances. In the 
case now before the court all the advances 
made by the defendant were before the Unit- 
ed States recovered a judgment against Wood- 
han>, or would have acquired any legal or 
equitable claim upon this fund. 
The bill must, therefore, be dismissed. 

NOTE. A judgment as well as a mortgage 
may he taken to secure future responsibilities; 
but it seems that responsibilities, incurred after 
a subsequent judgment 'to a third person, will 
not he covered by the prior judgment. Brink- 
«rhoffi V. Marvin, 5 Johns. Ch. 324- Where a 
creditor has separate judgments against each 
of two partners, the partnership property is 
hound to the same extent as if there had been 
■one judgment for the whole against both part- 
ners. Id. The lien of a judgment is good for 
the interest which may accrue on it as well as 
for the principal debt. Sims v, Campbell, 1 
McCord, Eg. 56; Winslow v. Ancrum, Id. 105. 
Judgments have no lien upon money. Hunt- 
ingdon V. Spann, Id. 167. A judgment is no 
lien upon an equitable interest- Jaekman v. 
Hallock, 1 Ham. (Ohio) 320; Manley v. Hunt, 
Id. 258. Where lands have been omitted out of 
a contract by mistake, which is afterwards cor- 
rected by a court of chancery, whether judg- 
ments obtained against the vendor, after the 
contract was made, but before its correction, 
have a lien upon if. quaere. Pierce v. Brass- 
field, 9 Ala. 573. A judgment recovered against 
the devisee of real estate, which estate is char- 
ged by the testator with the payment of a joint 
and several note given by such devisee and 
the testator, upon which such judgment is ob- 
tained, is at law, junior and subordinate, as a 
lien upon the real estate of the devisee, to a 
prior judgment against such devisee for his in- 
dividual indebtedness. Smith v. Wyckoff, 11 
' Paige, 49. A judicial lien when barred by lapse 
of time, cannot be revived so as to have a re- 
trospective effect prejudicial to the rights of oth- 
ers. Coombs V. Jordan, 3 Bland, 324; Post v. 
Mackall, Id. 517; Cape Sable Co.'s Case, Id. 
660. Where a judgment has abated, by death, 
during the continuance of the lien, the plain- 
tiff, or his representatives, may come in under 
a creditor's suit, and have the benefit of such 
lien without reviving at law. Coombs v. Jor- 
dan, Id. 326, Where the execution of a judg- 
ment has been suspended, the lien continues its 
limited time after such suspension. Id. The 
bringing of an action of debt upon a judgment, 
amounts to a virtual abandonment of any then 
existing lien arising therefrom. Cape Sable 
Co.'s Case, Id. 660. The general lien of a judg- 
ment creditor, upon the lands of his debtor, is 
subject to all equities whicK existed against 
such lands, in favor of third persons, at the 
time of the recovery of the judgment. And the 
coiirt of cbancer.v will so control the legal lien 
of the judgment creditor as to restrict it to the 
actual interest of the judgment debtor in the 
property; so as fully to protect the rights of 
those who have a prior equitable interest in 
such property, or in the proceeds thereof. Bu- 
chan V. Sumner, 2 Barb. Ch. 165. It is a set- 
tled principle in the court of chancery that the 
general Hen of judgment, upon the real estate 
of a debtor, is subject to all the equities whidi 
existed against such real estate in favor of 
third persons, at the time of the recovery of 
such judgment. And a court of equity will so 
control the legal lien of the judgment creditor 
as to protect the rights of those who have prior 
equitable interests in, or liens on, such proper- 
ty, or the proceeds thereof. Wilkes v. Harper, 
Id. o3op 
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UNITED STATES v. LENT et aL 

[1 Paine, 417.] i 

Circpit Court, S. D. New York. April Term, 
1825. 

Evidence — Authenticated Copies — DisBURSisa 
Officer— Accounting. 

1. The provision in the second section of the 
act of the 3d of March, 1797 [1 Stat. 512], as to 
the admission in evidence of authenticated copies 
of bonds, contracts, and other papers, is not re- 
stricted to cases where suits are commenced un- 
der, the authority given by the first section of 
the act, but applies to all cases where the evi- 
dence is require(Jj 

[Cited in Bechtel v. U. S., 101 U. S. 600.] 

2. Where a battalion quarter-master gave a 
bond to the United State, conditioned "to expend 
faithfully all public monies and to account for 
all public property" it was held, that he was 
bound to account not with the quarter-master 
general, but the treasury department, ana that 
this obligation extended to public monies as well 
as public property, and to monies expended by 
him while acting as a deputy of the quarter- 
master general; and a claim for credit which 
had never been presented at the treasury, was 
rejected. 

3. Utility of the law requiring accounts against 
the United States to be presented at the treas- 
ury, before they can be used in a suit. 

Error to the district court of the United 
States for the Southern district of New York. 

The plaintiffs declared in the court below, 
upon a bond executed by the defendants to 
the plaintiffs, on the 22d day of August, 1816, 
in the penal sum of 5,000 dollars, with the 
following condition. "The condition of this 
obligation is such, that whereas the above 
bounden Lieut. James W. Lent, Jr., has been 
appointed a battalion quarter-master in the 
corps of artiUery, and has accepted said ap- 
pointment. Now, if the said Lieut. James 
W. Lent, Jr., shall and doth at all times 
henceforth and during his holding and remain- 
ing in said oflace, faithfully expend all public 
monies, and honestly account for all public 
property which maj come into his hands in 
his said capacity of battalion quarter-master, ' 
without fraud or delay, then the above obliga- 
tion to be void, otherwise to remain in full 
force and virtue. J. W- Lent, Jr. J. W. 
Lent." Breaches were assigned by negativ- 
ing the words of the condition of the bond, 
and the defendant pleaded the general issue 
and performance. 

On the trial, the plaintiffs gave in evidence 
a copy of the bond, duly authenticated, under 
the act of congress, and also an authenticat- 
ed transcript of the account of J. W. Lent, 
Jr., as adjusted at the treasury department, 
stating a balance against him of $5,962.- 
99. J. W. Lent, Jr., had acted in his capaci- 
ty of battalion quarter-master, as deputy 
to Colonel MuUany, who was quarter-master 
general; and the defendants offered in evi- 
dence, an accotmt made by his direction, be- 
tween Lent and the United States, containing 
items credited to Lent, which appeared never 

1 [Reported by Elijah Paine, Jr., Esq.] 
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to Lave been presented to tlie accounting offi- 
cers at the treasury department This was 
accompanied with evidence, that Lent had 
paid monies, receipts for which were taken 
in the name ot Col. MuUany, and by some 
other circumstances of the same kind. ' The 
plaintiffs objected to the admission of this 
account as evidence, but the objection was 
overruled, and the jury found a verdict for 
the defendan+s. [Case unreported.] The 
cause was thereupon removed to this court 
upon a bill of exceptions. 

R. Tlllotson, for plaintifiE. 

D. B. Ogden and R. I. Wells, for defend- 
ants. 



o 



THOlliPSON,. Circuit Justice. This case 
comes up on a writ of error to the district 
court ot the United States for the Southern 
district of New York, and the question pre- 
sented for the decision of this court, arises 
upon a bill of exceptions taken at the trial. 
The action is founded upon a bond given by 
the defendants below, with a condition, that 
J. W. Lent, Jr., a battalion quarter-master in 
the corps of artillery, should at all times dur- 
ing his holding said office, faithfully expend 
all public monies, and honestly account for all 
public property that should come into his 
hands, in his capacity of battalion quarter- 
master. 

Upon the trial, the defendants offered in 
evidence for the purpose of showing that the 
battalion quarte'--master had duly accounted, 
an account made out vmder the direction of 
Col. Mullany, the quarter-master general, by 
which the balance against Lent is stated to 
be eighteen hundred and eight dollars nine- 
ty-nine cents; whereas by the treasury state- 
ment, it appears to be five thousand nine hun- 
dred and sixty-two dollars ninety-nine cents. 
This was objected to, on the ground that it 
did not appear that the credits claimed had 
been presented to the accounting officers of 
the treasury. This objection was overruled, 
and' the account* admitted. And whether 
properly admitted or not, is the question to be 
decided. 

Upon the argument, however, another ques- 
tion was made on the part of the defendants 
in error, as to the admissibility in evidence of 
a certified copy of the bond, upon which the 
action is foimded, which although not proper- 
ly arising upon the ease, may be very shortly 
disposed of. 1+ would be a sufficient answer, 
that no objection was made upon the trial 
to the evidence; but had an objection been 
made, it would have been unavailable. This 
copy was duly certified in the manner direct- 
ed by the act of congress of the 3d of March, 
1797 (2 Bior. & D. Laws, 594 [1 Stat. 512]), 
which declares, that all copies of bonds, con- 
tracts, or other papers, relating to, or connect- 
ed with, the settlement of any accounts be- 
tween the United States and an individual, 
when certified by the register to be true cop- 
ies of the originals on file, and authenticated 
under the seal of the department, shall have 



.equal validity, and be entitled to the same, 
degree of credit, which would be due to the 
original papers, if produced and authenticated 
in court. With a proviso, as to certain cases 
where the plea is verified by an oath, which, 
however, does not apply to the present case. 
The construction contended for, on the part 
of the plaintiffs in error, that this provision, 
as to the admission of authenticated copies, 
is restricted to certain cases, where suits are 
commenced under authority given by the first 
section of the act, cannot be sustained, al- 
though it is not perceived why the present la 
not such a case. But the provision is general, 
and applies to all eases where the evidence is 
required; and is founded upon a prudent pre- 
caution to guai'd against the loss of the orig- 
inal. 

But the account offered on the part of the 
defendant, and admitted by the court, was not 
competent evidence. It cannot be taken out 
of the prohibition contained in the 4th section 
of the act already referred to, which declares, 
that in suits between the United States and 
individuals, no claim for a credit shall be ad- 
mitted upon the trial, butsuch as shall appear 
to have been presented to the accounting offi- 
cers of the treasury for their examination, and 
by them disallowed, in whole or in part, un- 
less it should be proved to the satisfaction of 
the court, that the defendant is at the time of 
trial in possession of vouchers, not before in 
his power to- procure, and that he was pre- 
vented from exhibiting a claim for such credit 
at the treasuiy, by absence from the United 
States, or some unavoidable accident. It was 
not pretended upon the trial, that this case 
came within the special exceptions in the act. 
But it is said, that the battalion quarter- 
master was not bound to account to the Unit- 
ed States, but only to the quarter-master gen- 
eral, and that this section of the act does not 
therefore app y to the case. I am unable to 
discover any ground upon which this position 
can be sustained. This bond is given to the 
United States, and it is not pretended but tliat 
it was given pursuant to the requirements 
of law. It is certainly not a bond given to, or 
for the benefit of, the quarter-master general. 
The account is to be rendered by the battalion 
quarter-master to the United States, accord- 
ing to the true interpretation of the provisions 
of this bond. He might perhaps account 
through the quarter-master general; but there 
can be no doubt but the United States have a 
right to call upon him to account for all pub- 
lic monies received by him for disbursements. 
And these accounts must be submitted to the 
accounting officers of the treasury depart- 
ment, and they are to judge in the first in- 
stance of their sufficiency. And this is a reg- 
ulation foimded upon the soundest principles 
of public policy. If officers entrusted with 
the disbursement of public monies were left 
to account only in the courts of justice, and 
upon the trial of suits brought against them, 
it would leave the state of public accounts in 
endless confusion and uncertainty. 
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It was urged on the argument, that by the 
terms of the hond, J. W. Lent, Jr., is only- 
bound faithfully to expend all public monies, 
but is not required to account for such ex- 
penditure, to the government, but that it is 
enough for him to account therefor upon the 
trial; that the obligation to account relates to 
public property, and not money received for 
disbursement This is too narrow a construc- 
tion of the bond, and cannot comport with the 
object thereof, or the true intent and, under- 
standing of the parties. But admitting the 
bond as to the disbursement of monies, oilly 
requires a faithful expenditure, who is to 
judge whether there has been such faithful 
expenditure? The act of congress has an- 
swered the question, by requiring this to be 
submitted tn the first instance, to the account- 
ing officers of the treasury, and if disallowed 
there, the claim may be set up on the trial 
of the cause against such disbursing officer. 
This is imposing on the party no hardship, or 
precluding him from the ultimate decision ol 
the courts of justice upon the merits of such 
claim. Such is the obvious construction to be 
given to the act of congress, and it has been 
so considered by the supreme court of the 
United States in the case of Walton v. U. S., 
9 Wheat [22 TJ. S.] 651. 

The judgment of the court below, must ac- 
cordingly be reversed. 
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Case No. 15,594. 

-UNITED STATES v. LEVITT et al. 

[1 N. y. Leg. Obs. 92.] 

District Court. D. Massachusetts. 1842. 

CcsTOjrs Ddties — Evasio:t of Laws— Leaden 
Busts. 

[It seems that busts made of lead are free of 
duty under the uct of 1832 (4 Stat. 5S3), under 
the clause providing for "all busts of marble, 
metal or plaster," although they in fact were im- 
ported fo" use as lead and were put into that 
form to avoid the duty of 3 cents a pound on 
"lead in pigs, bars and sheets."] 

A, Dunlap, U. S. Dist. Atty., stated that 
this was an action on a custom house bond 
given by Messrs. Levitt & Co. for the pay- 
ment of certain duties claimed by the govern- 
ment upon a large quantity of leaden busts 
imported per ship Julian, which duties de- 
fendants now refused to pay. Messrs. Levitt 
& Co.., Mr. Dunlap said, were lead manu- 
facturers at Brooklyn, New York, and had im- 
ported these articles under the name of metal 
busts "affirming them as such to be free from 
duty under the act passed by congress in 
1832, which provides that "all busts of mar- 
ble, metal, or plaster shall be imported into 
the United States free of duty." The custom 
house authorities however contended, that the 
busts in this case were but pigs of lead 
thrown into their present form for the pur- 



pose of avoiding the duty. This Mr. Dunlap 
said was clearly the case, and the defendants 
had violated the law,— at least its spirit,— by 
which alone the court ought to be governed. 
Congi'ess he said, had evidently never intend-- 
ed that lead should be thus imported, they 
had lately discovered the "leak" in the former 
act, and had,, at the last session passed an- 
other act prohibiting the admission of busts 
unless they could be proved to be double the 
value of the metal of which they were com- 
posed. This Mr. Dunlap designated as "de- 
claratory law" and we understood him as say- 
ing that it c-aght-to have its effect on the 
present occasion. 

Daniel Webster, for defendants. The law 
imposed a duty of three cents per pound upon 
"lead in pigs, bars and sheets." Now the sim- 
ple question was, whether the articles before 
the court (the busts) were, or were not, pigs, 
bars or sheets of lead. Certainly they were 
not. He had no desire to see the laws evad- 
ed, , He had performed his share of duty else- 
where in supplying the" defect which existed 
in relation to the importation of lead. There 
was, however, a fatal omission in the act of 
1832, under which these busts had been im- 
ported,— a "leak" as the counsel for the gov- 
ernment had termed it,— and such being the 
case, the defendant in the present case could 
not be called upon to pay the duty. As to the 
law passed by congress during the last ses- 
sion, that had nothing to do with the present 
case. No law could operate retrospectively. 
All new laws looked to the future, not to the 
past: and the very fact of congress having 
amended the law of 1832 proved the existence 
of the defect and omission which had led to 
the importation of the articles in question. 
He (Jlr. Webster) repeated that he had no 
wish to sanction evasion of the law, but he 
thought it better, now that the leak in the act 
of 1832 had been stopped,— now that no fur- 
ther evil could accrue,— that the revenue 
should suffer in this single instance, rather 
than that a forced construction should be put 
upon the law in order to procure a conviction. 

Mr. Dunlap replied. 

DAVIS, District Judge, addressed the jury 
in a most able and impartial charge, in the 
course of which he alluded to a former de- 
cision in relation to sugar. The duty on loaf 
sugar, he said had been fixed at a very high 
rate, but was eluded in many cases by the 
introduction of an article in a pounded state. 
The government claimed the duty, but the 
court notwithstanding the pounded sugar was 
superior to the best American loaf sugar that 
could be obtained, decided that it was not 
loaf sugar, and therefore not subject to duty. 

The jury, afte'- some deliberation, gave it 
as their opinion that the articles in question 
were leaden busts and consequently free from 
duty. 

The total amount of lead imported by 
Messrs. Levitt & Co., in the shape of busts 
during the summer, was stated to be 664,000 
pounds. 
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Case No. 15,595. 

UNITED STATES v. LEWIS et al. 

[13 N. B. R. 33; 2 Wkly. Notes Oas. 31; 22 

Int. Rev. Rec. 39; 32 Leg. Int. 371; 23 

Pittsb. Leg. J. 34; 7 Leg. Gaz. 324.] i 

Circuit Court E. D. Pennsylvania. Oct. 5, 
1875.2 

UsiTED States— Prioiutv of Payment— Partner- 
ship— Joint AND Sepauate Estates— Foreign 
Paktxbrs— ExHACSTfsG Seocbitt. 

1. The United States need not prove its debt 
before Sling a bill to enforce its right to pri- 
ority of payment.- 

2; The United States is entitled to priority of 
payment out of the separate estates of the 
partners, although its demand is against the 
firm. 

3. The rule that the joint estate must be ap- 
plied to pay the joint debts, and the separate es- 
tate to pay the separate debts, is only applicable 
where the joint estate as well as the separate 
estate is before the court for distribution. 

[Cited in Re Lloyd, Case No. 8,429.: Re Webb, 
Id. 17,317; Re Lloyd, 22 Fed. 89.] 

4. If the United States holds a demand against 
a firm, some of the partners of which reside in 
a foreign country, and the resident partners be- 
come bankrupt, it is entitled to priority of pay- 
ment out of their separate estates. 

[Cited in Cottrell v. Pierson, 12 Fed. 807.] 

6. The United States may enforce its right 
to priority without first exhausting the securi- 
ties it may hold for the claim. 

3 [This was a bill filed by the United States 
against [Edwin M.] Lewis, the assignee in 
bankruptcy of Jay Cooke <S; Co., to subject 
the assets of the private estates of certain of 
the bankrupt partners to the payment of the 
debt due to the United States by the firm of 
Jay Cooke, McCullongh & Co., in which the 
said bankrupts were partners. The case was 
heard on bill and answer. A cross bill had 
also been filed by the trustee. The bill aver- 
red that the United States in September, 1873, 
at the time of the stoppage of Jay Cooke & 
Co., were creditors to a large amount of Jay 
Cooke. McCullough & Co., bankers in London. 
There were ten partners of that house. Three 
resided in London, seven in the United States. 
These seven, together with one Garland, com- 
posed the firm of Jay Cooke & Co. in Phil-i- 
delphia. A petition in bankruptcy was filed 
against the partners of the latter house on 
the 25th of September, 1873, and on the 26tb 
of November they were adjudicated bank- 
rupts, and the defendant elected as their 
trustee. The indebtedness, the partnership, 
the bankruptcy, and the possession of assets 
were admitted by the answer, which set up, 
by way of defence: (a) That the three part- 
ners in the debtor firm, living abroad, had not 

1 [Reprinted from 13 N. B. R. 33, by permis- 
sion. 23 Pittsb Leg. J. 34, contains only a par- 
tial report.] 

2 [Affirmed in 92 U. S. 618.] 

3 [From 2 Wkly. Notes Cas, 31.] 



been declared bankrupt or insolvent; (b) that 
they possessed property here and abroad; (c) 
that the plaintiff held a large amount of mer- 
chandise and bonds as collateral for their 
claim, which was the property of the London 
house when pledged for the debt; (d) that the 
United States claimed to apply these collat- 
erals to a debt subsequently contracted by 
the three foreign partners; (e) that there 
were separate claims against some of the sep- 
arate estates of the bankrupts sufficient to 
absorb the estate. The answer further insist- 
ed that the bill could not be maintained be- 
cause: (1) There was no declared insolvency 
of the debtor firm. (2) No demand on them 
or inability to pay was averred. (3) There 
had been no liquidation of that house or as- 
certainment of the amounts due by or to the 
respective partners. (4) It was not averred 
that there were not sufficient assets of the 
firm to pay the debt due the United States. 
(5) By the rule of equity the surplus of the 
private estates was alone applicable to pay a 
firm debt. (6) This surplus is divisible in the 
proportion of joint claims on the two houses 
in which the partners were common. (7) The 
United States were subject to the rules of dis- 
tribution in bankruptcy. (8) The right of 
the United States being based on bankruptcy, 
there was no bankruptcy of these debtors un- 
til by the bankruptcy the property had vested 
in trust for the creditors, as provided by the 
bankrupt law of 1867 (14 Stat. -517). (9) The 
jurisdiction was in the bankrupt court alone. 
(10) The remedy was at law. (11) The col- 
laterals should lie first applied. The defend- 
ant then filed a cross bill to subject the col- 
laterals in the hands of the United States to 
his right, by way of subrogation, if the Unit- 
ed States obtained the satisfaction sought by 
the bill, and dispiiling the right to apply the 
collateral to the subsequent debt. The an- 
swer of the United States set up that after 
the petition, but before the adjudication, a 
new debt was contracted, for which these 
securities were also pledged. As the firm was 
not dissolved till the adjudication, the part- 
ners retained the right to pledge. That the 
bankrupt partners were debtors to the Lon- 
don house far beyond the value of the col- 
laterals, hence, as these must be accounted 
for to that firm, the non-bankrupt partners 
could retain them, to cover the balances due 
by the bankrupt partners, and, therefore, the 
United States could apply these securities to 
the debt contracted by them. That the right 
of the defendant was that of his bankrupt as- 
signor—neither more nor less. And that de- 
pended upon the state of the account of that 
bankrupt, upon final liquidation of the house, 
to which the securities belonged. * 

[The case was hear^ on the original bill and 
answer only. There being a replication to the 
answer to the cross biU, the questions dis- 
cussed were those which arose on the record 
independently of any matters set up in the 
answer to the cross bill. On the first argu- 
ment the court confined the reply to the one 
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point, whether the act of congress, supra, 
gave priority to the separate creditors over a 
creditor, who, as the United States, had other 
joint debtors not bankrupt 

[The case was first argued April 22, at Phil- 
adelphia, before MeKENNAN, Circuit Judge, 
and OADWALADER, District Judge. 

[Wm. McMichael and Richard C. McMur- 
trie, for plaintiff. 

[R, L. Ashurst and W- P. Clough, contra. 

[A re-argument having been ordered, it was 
again argued on the 26th of July, at Erie, be- 
fore STRONG, Circuit Justice, and MeKEN- 
NAN, Circuit Judge. 

. [McJIurtrie, for plaintiCE. Cooke and More- 
head, two of the seven partners in both firms, 
are admitted by the answer to be debtors to 
the United States as partners in the debtor 
firm, and bankrupts. The statute of 1797, c. 
74, § 5 [1 Story's Laws, 465; 1 Stat 515, c. 
20], gives a preference in that ease. Tlie 
United States is not obliged to proceed in 
bankruptcy. Harrison v. Sterry, 5 Cranch [9 
U. S.] 289. The priority extends to eauitable 
debts. Howe v. Sheppard [Caue No. 6,772]. 
So that the nature of the debt of one partner 
to a firm creditor is immaterial. There is 
then within the very words a statutory right. 
The only question is whether the United 
States are excluded for any reason set up by_ 
the answer. The onus of showing an ex- 
ception is on the defendant U. S. v. Duncan 
[Id. 15,003]. All the gi-ounds are equitable by 
which a legal right is to be avoided, and they 
are found to produce equality which the stat- 
ute was passed to prevent It is creditors 
who set up these defences, not the debtor; 
his interest is with us, as he is not dischar- 
ged from the claim of the United States. U. 
S. V. Herron, 20 Wall. [87 U. S.] 251. As 
creditors we are equal, and have this stat- 
utory privilege. An execution would take 
this property but for the bankruptcy (Ex 
parte Ruffin, 6 Ves. 126); and we have a right 
to proceed immediately in equity against th^ 
separate estates (Wilkinson v. Henderson, 1 
Mylne & K. 582, cited in 2 Younge & C. 553; 
Nelson v. HiU, 5 How. [46 U. S.] 133); and 
the creditor's right to object or defend is only 
that of his debtor (Way v. Bassett, 5 Hare, 
66; Ex parte Ruffin, 6 Yes. 126; 17 Ves. 520). 
His right because of the collaterals, is to re- 
deem, and the court is really asked to enjoin 
execution against general assets because col- 
laterals are held. There is no respectable au- 
thority which does not admit that the rights 
of a creditor are unaffected by collaterals. 
Shunk's Appeal, 2 Barr [2 Pa. St.] 304; Kyner 
V. Kyner, 6 Watts, 221; Ebenhardt's Appeal, 
8 Watts & S. 327; Neff's Appeal, 9 Watts & 
S. 36; Lord v. Ocean Bank, 8 Harris [20 Pa. 
St.] 384. If It were not so, the possession of 
securities might be ruinous. The rule if it 
exists must go to the length that the most 
precariou security m'ust be exhausted before 
any others could be touched. As to the pro- 
vision in the bankrupt law it cannot apply to 
a creditor that does not claim under it, nor 
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to one that is entitled to priority out of any 
assets. This remedy by subrogation is sub- 
ject to the rights of other persons. If the ap- 
plication of the general fund leaves the se- 
curities untouched, the creditor is not neces- 
sarily subrogated. That will depend on the 
right of his debtor to these collaterals by rea- 
sons of the payment of the debt If, after 
paying the debt, he is still debtor to the Lon- 
don house, neither he nor his creditors can 
claim any right to the collaterals which are 
the property of the London house. If it be 
true, as is averred in the answer to the cross 
bill, that the American partners will be debt- 
ors on account after they pay all the debts of 
the United States, it will be an absurd equity 
to compel the United States to take that 
fund which belongs to those who ought not 
to pay, and to leave the one that belongs to 
those who ought to pay. This rule is well 
settled. Miller v. Jacobs, 3 Watts, 477; Ster- 
ling V. Brightbill, 5 Watts. 229; Ex parte 
Kendall, 17 Ves. 520, The same reason ap- 
plies to the objection because of no demand 
or suit on the foreign partners. If available, 
it means Qiat till exhaustion of that firm's as- 
sets no claim can be inade upon a partner of 
that firm. Yet, if there was judgment, a 
levy could be made; so that at law no such 
rule is recognized. 

[It is said that under the rule that the sepa- 
rate estate is to be applied to separate cred- 
itors, and joint to joint, the United States is 
excluded. As far as the bankrupt act is con- 
cerned, that is disposed of by U. S. v. Herron, 
20 Wall. [87 U. S.] 251, ruling that the United 
States is not affected by the statute further 
than to obtain a priority. But it is contended 
that this was a rule of property at the time 
the act of March 3, 1797, was passed, and 
must affect its construction. But it never 
was more than a rule of convenience, and 
bears no analogy to the bankrupt act Lind- 
ley (page 1096) impliedly admits this, else 
why disregard it when there is no joint es- 
tate, which is the settled rule? Bump. Bankr. 
659; Ex parte Clegg, 2 Cox, Ch. 372. It was 
not the rule in Lord Hardwicke's time. Ex 
parte Crisp, 1 Atk. 133. It is quite inconsist- 
ent with the admitted rule where there are 
collaterals. It certainly is not the rule at law 
(Ex parte Kendall), and the practice in case 
of levies on separate property for a joint debt 
shows this. Nor does it apply to any case of 
joint debts, unless they be partnership. Ex 
parte Buckingham, 1 Mont D. & D. 235. 
The reason of the rule was because of the 
necessary right of the partnership creditors 
to the joint estate, and the design to give an 
equal right to separate creditors. But here 
the bankruptcy created a trust in the first 
instance for a debt of the United States 
(Beaston v. Farmers' Bank of Delaware, 12 
Pet [37 U. S.] 102), and the real point is 
whether a statutory trust giviug a legal right 
is to be disregarded because of the notion of 
courts of equity that all creditors ought to be 
upon an equal footing; which notion existed 
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in full force in 1797, and was certainly not 
followed or regarded by tlie legislature when 
giving the United States their priority. 

[R. L. Ashhurst and W. P. Clough, for 
Lewis, and S. Dickson (Bullitt, with him) for 
bankrupts, contra. 

[As the United States claim as a cestui que 
trust (Conrad y. Atlantic Ins. Co., 1 Pet. [26 
U. S.] 439), the jurisdiction is exclusively in 
the district court The general rule as to 
the effect of collaterals is correctly stated, 
but there are exceptions which do render it 
proper that the creditor should be compelled 
to exhaust his remedy against the collaterals. 
Bisp. Eq. §§ 337, 339; Hayes v. Ward, 4 
Johns, 129; Kent v. Matthews, 12 Leigh, 
oSO. The United States, by permitting the 
debtors to continue in business undisturbed, 
have been guilty of such negligence as en- 
titles the creditors here to restrain them from 
interfering with their assets. Paxton v. Har- 
rier, 1 Jones [11 Pa. S*.] 312; Stevens v. 
Cooper, 1 Johns. Ch. 425; Parkman v. Welch, 
19 Pick. 231; Mount v. Potts, 8 O. E. Green 
.[23 N. J. Eq.] 188. There is an equity also 
from the hopelessness of the right of subro- 
gation at such a distance, while the plaintiffs 
who made their contract there can readily en- 
force it. Ex parte Wilson, 7 Ch. App. 493; 
Selkrig v. Davis v. Davis, 2 Kose, 318; Gold- 
smid V. Cazenove, 7 H. L. Cas. 785. As to 
the state of the accounts between tlie part- 
ners in the London house, that is in issue, 
and cannot be the ground of adjudication. 
Upon the main point, the vice is in not ob- 
serving the effect of the bankruptcy, which, 
like an assignment, converts the claimants 
from creditors into owners or cestuis que 
trustent of the estate. Miller's Appeal, 11 
Casey [35 Pa, St.] 481. And so equity had 
always the firm as an entity, and the prop- 
erty as held in trust for its creditors, and it 
is assumed that credit is given to each es- 
tate, joint or separate, according as the cred- 
itor deals, and the distribution is made ac- 
cordingly as a rule of natural equity. U. S. 
V. Shelton [Case No. 16,272]; Murride v. JSTeil, 
8 How- [49 U, S.] 420; 3 Kent, Comm. 65, 66. 
That the joint creditors cannot press in bank- 
ruptcy against the separate estate till all the 
separate creditors are paid, will not be dis- 
puted. The exceptions as to interest and 
when there is no joint estate, are rigidly en- 
forced; and the rule without the qualifica- 
tion has been enforced. McCuUoch v. Dasheil, 
8 How. [49 U. S.] 420; 1 Har. & G, (Md.) 
103; Jarvis v. Brooks, 3 Fost (N. H.) 136, 33 
N. H. 542; 3 Kent, Comm. 65, 66; Black's 
Appeal, 8 Wright [44 Pa. St.] 507. .The 36th 
section of the bankrupt act is copied from the 
Massachusetts insolvent act of 1836, and the 
exception has been held not to apply there. 
Howe V. Lawrence, 9 Cush. 553. And in the 
administration of a deceased partner's estate, 
the decree is uniformly that the surplus only, 
after paying the separate debts, shall go to 
the joint creditors. Gray v. Chiswell, 9 Ves. 
118; Lodge v. Prichard, 1 De Gex, J. & S. 



610; Lindl. Partn. 1905; 2 Younge & C. 559; 

9 Hare, 297; 13 Beav. 409; 19 Beav. Ill; 2 
Merw. 117. And in bankruptcy, with the ex- 
ception of Lord Thurlow's time, the rule has 
been always the same. See, also, Ex parte 
Marwick, 8 Law Rep. 169-171; Ex parte 
Byrne [Case No. 2,270], As to any surplus, it 
should go to the several firm creditors, in pro- 
portion to their claims. Ex parte Pi-anklyn, 
Buck, 332; Lindl. Partn. 100. The act of 
1797 leaves the state laws to determine what 
are assets and to whom they belong. U. S. v, 
Grookshank, 2 Edw. Ch. 233; Brint v. Bank, 

10 Pet. [35 U. S.] 59; U. S. v. Amory [Case 
No. 14,443]. Here the debtor is not bankrupt, 
for that is the firm, and it is not even in- 
solvent.] 3 

Wm. McMichael and Richard 0. McMurtrie, 
for plaintiffs. 

Saml. Dickson, on the same side, for bank- 
rupts. 

R. L. Ashurst a!nd W. P. Glough, for Edwin 
M. Lewis, trustee. 

Before STRONG, Circuit Justice, and Mc- 
KENNAN, Circuit Judge. 

STRONG, Circuit Justice. The bill and 
answer, together with the cross-bill and an- 
swer thereto, reveal the following state of 
facts: On the 25th day of September, 1873, 
the London firm of Jay Cooke, MeOidlough 
& Co. were indebted to the United States in 
the sum of one hundred and thirty-two thou- 
sand six hundred and ten poimds, nine 
shillings and eight pence sterling, and the 
debt remains unpaid. Of that firm, there 
were at the time mentioned ten partners, 
three of whom are residents in London, 
England, and the other seven are residents 
in the United States. The seven resident 
here, were also partners in the firm of Jay 
Cooke & Co. On the 25th of September, 
"1873, a petition in bankruptcy was filed 
against the firm of Jay Cooke & Co., and on 
the 26th of November next following, the 
firm and its members were adjudicated 
banknipts. Subsequently, Edwin M. Lewis, 
the principal defendant, became the trustee 
under the 43d section of the bankrupt laws- 
There is in the hands of the ti-ustee a large 
amount of assets, which belonged to the 
bankrupt firm, and also a large amount of 
cash and other property, real and personal, 
which was the separate property of the sev- 
eral partners of the firm. In view of this 
state of facts, the biU was originally filed. 
Its object is to subject the separate prop- 
erty of the bankrupt partners to the pay- 
ment of the debt due to the United States 
from Jay Cooke, McCuUough & Co., in pref- 
erence to aU other debts due, either by the 
bankrupt firm, or by the individual partners, 
and it rests upon the assiunption that as 
members of the London partnership, the 
bankrupt partners are debtors to the United 

s [From 2 Wkly. Notes Cas. 31.] 
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States, each "being liable for the amount of 
the indebtedness. 

The facts thus stated are substantially ad- 
mitted by the answer to the original biU, 
but it iSi averred that Jay Cooke, ilcCul- 
lough & Co. are not bankrupts; that they 
have assets in this country, and in England; 
that McCuUough, one of the partners of the 
firm, resident in England, has separate prop- 
erty in the United States; that the firm 
has pledged to the United States a large 
amount of securities and other property for 
the protection of the debt now claimed, 
and that the United States assert a right to 
apply these securities and other property 
to the payment of a debt subsequently con- 
tracted by the three non-bankrupt partners. 
The answer does not deny, that generally 
the United States has a priority of claim 
against the estates of bankrupt debtors to 
it, over other creditors, but to evade the ap- 
plication of this acknowledged right to the 
present case, it presents several considera- 
tions, most of which are merely formal, re- 
quiring little notice. They are, briefly stat- 
ed, thus: First. That there is a large debt 
claimed to be due by Morehead, one of the 
bankrupts, which, if valid, is suflScient to 
absorb aU the balance of his separate estate 
in the hands of the trustee. Second. That 
the bill does not aver Jay Cooke, MeCul- 
lough & Co. to be insolvent Third. That 
the balances due to the firm by the partners 
respectively are not stated. Fourth. That 
the bill avers no demand on the three sol- 
vent partners, nor refusal,* nor inability on 
their part to pay the debt claimed. Fifth. 
That by a rule In equity, the private es- 
tates must first pay the private debts, and 
the surplus only can be applied to the firm 
debts. Sixth. That the surplus of the sepa- 
rate estates should be apportioned among 
the creditors of the several firms, pt which ' 
the partners were members, and that the 
claim of the United States can extend only 
to so much as the creditors of Jay Cooke, 
McCuUough & Co. would be entitled to out 
of the private estates of the partners. Sev- 
enth. That a declared insolvency of Jay 
Cooke, McCullougb & Co. is necessary to 
give to the United States a priority over 
creditors whose rights .became vested by 
the bankruptcy. Eighth. That the United 
States have not proved their claim, and that 
there is no jurisdiction in this court. Ninth. 
That the remedy of" the plaintifiE is at law. 
Tenth. That the collaterals held by the plain- 
tiffs should be first applied, or, if not, that 
the trustee should be subrogated. 

Such are the defenses set up. In addition, 
the defendant Lewis has filed a cross-bill 
for the administration of the collaterals in 
the hands of the United States, and for an 
account of the assets of Jay Cooke, Mc- 
CuUough & Co. In the present stage of the 
case, however, it is unnecessary to devote 
much attention to the cross-bill, or to the 
answer made to it, for they can have no 
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bearing upon the question we are now asked 
to consider. It is sufficient to say, that in 
the answer, the United States submits to ac- 
count for the collaterals when the debt for 
which they were pledged shall be paid, but 
denies that there is any obligation to re- 
sort to the collaterals before claiming against 
the separate estates of the bankrupts. The 
answer also avers, that the securities were 
pledged to secure a subsequent debt due the 
United States, for which the bankrupts are 
not liable, the debt having been incurred, 
and the pledge made after the petition in 
bankruptcy was filed, and before the firm 
was dissolved by the adjudication. 

There are other averments in the answer 
which need not- now be noticed. The cross- 
bill relating solely to the administration of 
the eollaterals, cannot affect in the least the 
right of the United States to an immediate 
decree for satisfaction of the debt, out of the 
private estates of the bankrupts, if the trus- 
tee has only a right, to subrogation or redemp- 
tion, on payment of the debt for which the 
collaterals were pledged. And that he has 
no greater right is very plain. The adminis- 
tration of the eollaterals is a subsequent mat- 
ter. The present question, therefore is, wheth- 
er in view of the bill and answer, the plain- 
tiffs are entitled to an immediate order for 
the payment of the debt due them, out of 
the separate estates of the bankrupts, in 
preference to the claims of the other credit- 
_ors. The act of congress of March 3, 1797, re- 
enacted in the Revised Statute^ (section 3466), 
gives priority of payment to the United States 
in all cases of the insolvency of the debtor. 
Its provisions are that "whenever any per- 
son indebted to the United States is insol- 
vent, or whenever the estate of any deceased 
debtor in the hands of the executors or ad- 
ministrators is insufficient to pay all the debts 
due from the deceased, the debts due to the 
United States shall be first satisfied, and the 
priority hereby established shall extend as 
well to" cases in which a debtor, not having 
sufficient property, to pay all his debts, makes 
a voluntary assignment thereof, or in which 
the estate and effects of an absconding, con- 
cealed, or absent debtor are attached by 
process of law, as to cases in which an act 
of bankrupt is committed." Now, that the 
bankrupts who were partners in the firm of 
Jay Cooke, McCuUough & Co., are not only 
insolvent, but that they are debtors to the 
United States in the sum of one hundred and 
thirty-two thousand six hundred and ten 
pounds, nine shiUings and eight pence ster- 
ling is shown by the pleadings and by the 
admitted facts. True, the debt was incur- 
red by the firm of which they were mem- 
bei-s, but it is not on that account any the 
less the debt of each member of the firm. 
The liabiUty of meriabers of a partnership to 
its creditors differs in no essential particular 
from that of other joint debtors. It is true 
the joint effects of the firm must be applied 
to pay the joint liabilities, for such is the 
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legal effect of the partnersMp agreement. 
The right of a single partner extends only to 
an account, and to a share of what remains 
after the debts have been paid, and his sep- 
arate creditors can have execution of no more 
than is his. The inability of separate cred- 
itors of a partner to seize partnership prop- 
erty for the payment of his separate debts, 
has therefore no tendency to show that each 
member of a firm does not owe the debts due 
by the firm. And it is well settled by judi- 
cial decision affirmatively, that each partner 
is a debtor to the creditors of the firm. If 
he be sued at law for a firm debt, without a 
joinder of his copartners, he must plead the 
non-joinder in abatement, or the creditor will 
be entitled to a judgment against him in- 
dividually. So, if judgment be recovered 
against a firm, execution may be levied upon 
the separate estate of any of the partners. 
Equity also, as well as law, regards each 
partner as a debtor to creditors of the firm, 
a joint debtor with each of his copartners; 
and that the estate of a deceased one of sev- 
eral joint debtors may be proceeded against 
in equity without regard to the solvency of 
the surviving debtors is no longer to be doubt- 
ed. Thorpe v. Jackson, 2 Younge & O. 553. 
Numerous other decisions have been made to 
the same effect. "Wilkinson v. Henderson, 
1 Mylne & K. 582, was a case of pai-tnei*ship 
where a deceased partner's estate was held 
liable immediately for the firm 'debts, with- 
out averment of insolvency of the surviving 
partners; and' the court, after jwlnting out 
that either the creditor must be required to 
exhaust his remedies against the survivors, 
or that the executors of the deceased must 
be required to demand the balance on settle- 
ment of the firm accounts, concluded that the 
latter is the sound rule. Such is also the doc- 
trine of Nelson v. Hill, 5 How. [46 U. S.] 
127, and that asserted in Story, Partn. 362, 
note 3. And the rule is not different in bank- 
ruptcy. Creditors of a firm have been al- 
lowed in some cases to prove their claims 
against the separate estate of a banknipt 
partner. Whether such creditors are permit- 
ted to share ratably with the separate cred- 
itors or only to come upon that portion of 
the estate which remains after the separate 
creditors are paid, is immaterial to the pres- 
ent question. It is sufficient that they are 
allowed to prove their claims. The bank- 
iniptcy court aclmowledges them to be cred- 
itors of the bankrupt partner, though in mar- 
shaling the assets it may give priority to the 
separate creditors. 

The case then, as presented, is this: The 
seven partners of the 'firm of Jay Cooke, Me- 
CuUough & Co., who are resident in the 
United States, and who were also partners 
in the firm of Jay Cooke & Co., are severally, 
as well as jointly with others, indebted to 
the United States, and they are insolvent. 
The defendant Lewis has in his hands a large 
amount of money and other property, which 
was the separate estate of these debtors, 



which he holds in trust for the payment of 
these debts. Why then is not the exact case 
before us which was contemplated by the act 
of congress, which gives to the United States 
priority of right over the claims ■ of other 
creditors? The statute gives that priority 
without exception. It attaches to all debts 
due to the United States, whether they be 
joint or several; whether they be legal or 
equitable. It postpones all debts due to 
others, no matter what their character may 
be. True, the priority of the United States 
does not override any liens upon the debtor's 
property which existed before the event oc- 
curred which gives the statutory priority, 
that is, before the insolvency. Conrad v. At- 
lantic Ins. Co., 1 Pet. [26 U. S.] 438; Brent 
V. Bank of Washington, 10 Pet. [35 U. S.] 596. 
The reason for this is obvious. The daim of 
the government extends only to that which 
was the property of the debtor when he be- 
came insolvent, and his property is only that, 
in substance, which remains after the sat- 
isfaction of liens upon it. His power of dis- 
position extends no farther. The lien is par- 
amount to his right. But there are no liens 
in this case to interfere with the priority of 
the United States. None are asserted. The 
proceeding in bankruptcy transferred the es- 
tate of the debtors to the trustee, just as it 
was when the act of bankruptcy was com- 
mitted. Conceding that it created a trust in 
favor of the creditors, it is a trust for the 
payment of debts, and the trustee holds as 
well for the United States as for the other 
creditors. It creates no vested interests in 
the other creditors superior to those of the 
government. On the contrary, under the stat- 
ute, the trust in favor of the latter must be 
paramount. In Beaston v. Farmers' Bank of 
Delaware, 12 Pet [37 U. S.] 102, it was de- 
cided to be the operation of the act of 1797, 
that whenever the debtor is divested of his 
property, in one of the modes stated in the 
act, the person who becomes invested with 
the title is thereby made a trustee for the 
United States, and is bound to pay the Unit- 
ed States first out of the proceeds of the 
debtor's property. And the bankrupt act has 
wrought no difference. It has not repealed 
the act of 1797, and the United States are 
not subject to its provisions. U. S. v, Her- 
ron, 20 Wall. [87 U. S.] 251. Certainly, the 
bankrupt act has given to the creditors of a 
bankrupt no lien on the assigned property 
which can interfere with debts due to the 
United States. The right to priority of pay- 
ment is a legal right, not a merely equitable 
one. It is called into existence by the bank- 
ruptcy of ihe debtors, but it is not created 
by the bankrupt act If then there is no 
lien upon the property in the hands of the 
trustee, no lien held by or for the other cred- 
itors of the individual partners of Jay Cooke, 
MeCullough & Co., who are bankrupts, why 
must not the debt due to the United States 
be first paid? This question leads to a con- 
sideration of the defenses set up in the de- 
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fendant's answer. They are all equitable, 
and, in our judgment, most of them are quite 
immaterial, needing no discussion. That 
there are other creditors of one or more of 
the debtors whose estate is in the trustee's 
hands; that the bill does not aver the insol- 
vency of 3*ay Cooke, McCullough & Co.; that 
it does not state the balances due to the firm 
by the partners respectively, nor aver any de- 
mand on the three solvent partners, or ina- 
bility on their part to pay the debt due the 
United States; or that the claim of the Unit- 
ed States has not been proved under the bank- 
rupt law; none, or all of these things can 
possibly affect the right now claimed by the 
plaintiffs, and they have not been urged in 
the argument The defense is vested mainly 
upon the equity rule that in marshaling the 
assets of a firm, and those of the members of 
the firm, in case of insolvency, partnership 
creditors are entitled to the joint property, to 
the excliision of separate creditors of the part- 
ners, and separate creditors are entitled to 
the separate property in preference to cred- 
itors of the partnership. It is said the Unit- 
ed States is a joint creditor, and, therefore, 
that the private estates of the separate cred- 
itors of the several partners, now -in the 
hands of the trustee, must, under the rule> 
be applied first to the payment of the indi- 
vidual debts of the partners respectively. 
The existence of the rule in equity, as well 
as in bankruptcy, may be conceded; but, for 
several reasons, it is inapplicable to such a 
case as we have before us. It was intro- 
duced at first, and it is continued professedly 
to promote equality of distribution. But the 
statute giving priority to the United States 
is intended to prevent such equality. How, 
then, can an equity rule, designed to secure 
equality, prevail against a statute, the pur- 
pose of which is to destroy it? How can a 
claim preferred by an act of congress abso- 
lutely, without exception or qualification, be 
postponed to the claims of other creditors 
by force of an equitable maxim never in- 
tended to be applicable to the case of a 
claimant who has a superior right by law? 
If, therefore, this were a case in which the 
United States could be regarded as a joint 
creditor of the bankrupt partners, claim- 
ing against the separate creditors of those 
partners, no court would be at liberty to 
deny effect to the statute. But the facts 
exhibited do not present such a condition 
of things as to enable the defendant to in- 
voke the application of the rule independ- 
ently of the statutes. The rule is applica- 
ble only where the joint estate as well as 
■the private estates of the insolvent part- 
ner is before the court for distribution, and 
where there are joint creditors and also 
separate creditors of the individual part- 
ners. Here the two funds before the court 
are the joint property of Jay Cooke & Co., 
and the separate propeiiy of the members 
of the firm. Over the property of Jay Cooke, 
McCullough & Co., the court has no control. 



The United States are not creditors of Jay 
Cooke & Co. They have no claim upon the 
joint fund within the power of the court, 
and they cannot be remitted to it. All they 
can reach of that, is the individual shares 
of the partners in what may remain after 
the payment of the joint debts of that firm, 
if anything shall remain. If they cannot 
reach the private property, they can ob- 
tain nothing. If they were creditors of 
Jay Cooke & Co,, the rule in equity might 
be invoked were it not for the act of con- 
gress, and so also, if the property to be 
marshaled were the joint property of the 
London firm, and the private property of 
the partners. But under the facts of the 
ease, and in view of the unqualified provi- 
sions of the statute, we think the equity 
rule relied upon by the defendant has no 
applicability to it Entertaining this opin- 
ion, it is unnecessary to discuss this" ground 
of defense more at length. 

That the United States are not under ob- 
ligation to make use of the collaterals, and 
apply the proceeds thereof to the satisfac- 
tion or reduction of -the debt claimed, be- 
fore asserting a right to the fund in the 
trustee's hands, is very plain. That might 
be their duty if they were bound by the 
bankrupt law; but, as we have seen, they 
are not. They would not be even if they 
had proved their debt Ha,rrison v. Ster- 
ry, 5 Craneh [9 U. S.] 289. And independ- 
ent of the provisions of the bankrupt act, 
no creditor can be compelled to make use 
of the coUaterais he may hold as a security 
for the debt due him before resorting di- 
rectly to his debtor. This assertion is 
abundantly sustained by authority. The an- 
swer to the cross-bill avers that the collat- 
erals were pledged for another debt This, 
indeed, is not an admitted or established 
fact, but if it is a fact, clearly the trustee 
has no right to insist on a resort to the col- 
laterals. And if it be not a fact the utmost 
right he has is to subrogation after the 
debt is paid. Even a surety cannot compel 
the creditor to resort in the first instance 
to the estate of his principal. He has no 
right in equity until he has himself per- 
formed equity by paying the debt The 
bankrupt partners in this case are not even 
sureties. They are principal debtors. What 
a surety cannot do, is certainly beyond their 
power, and if they cannot require the Unit- 
ed States to sell the collaterals before pay- 
ment of the debts, or to resort primarily to 
their co-debtors, the solvent partners of Jay 
Cooke, McCullough & Co., surely their trus- 
tee cannot There is then nothing in any 
principle of equity, or rule in bankruptcy 
that affects the right of the United States 
to priority of payment of the debt due 
them out of the private estates of the bank- 
rupts in the hands of the trustee, and a 
decree will be made accordingly. 

Let a decree be prepared declaring that 
the United States are entitled to be paid, out 
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of the property in the hands of the trustee, 
belonging to the private estates of those 
partners of the firm of Jay Cooke, McOul- 
lough & Co., who have been adjudicated 
bankrupts, the amount due by the said firm 
to the plaintiffs on the day the petition in 
bankruptcy was filed, in preference to other 
creditors, and declaring also that the Unit- 
ed States are not required to exhaust their 
rights in the securities pledged to them be- 
fore they are thus entitled. And the right 
of the plaintiffs to apply for further relief 
in accordance with the prayer of their bill, 
without prejudice by reason of this decree, 
is reserved. And all questions respecting 
the right of the defendant to subrogation 
hereafter, and respecting the administra- 
tion of the securities in the hands of the 
United States, as also the right to an account, 
are likewise reserved for future adjudica- 
tion. 

[Upon an appeal to the supreme court the de- 
cree of this court was affirmed. 92 U. S. 618.] 



Case No. 15,596. 

UNITED STATES v. LIBBY et al. 

[1 Hask. 271.] i 

District Court, D, Maine. -May, 1870. 

GuARANTT — Acceptance — Commencement op 
Criminal Proobbdixqs. 

1. A guarantor of the payment of a specific 
sum offered the United States in compromise of 
its claim for taxes, fines and penalties, is not 
liable upon the guaranty, until the specific offer 
secured by it has been accepted. 

2. It would seem, that criminal proceedings 
commenced in such case by the United States 
after the offer had been made and before its ac- 
ceptance, would operate as a rejection of the 
offered compromise and destroy the guaranty. 

[Action by the United States against Har- 
rison J. Lfibby and others.] 

Debt, upon a guaranty eonditiohed to se- 
cure the payment of a sum offered the Unit- 
ed States in compromise of its claim for 
taxes, fines and penalties. 

Plea, performance, in that the offer of 
compromise had not been accepted, but had 
been rejected. The cause was submitted up- 
on an agreed statement of facts. 

George F. Talbot, U. S. Dist. Atty. 
Charles F. Libby and Joseph W. Symonds, 
for defendants. 

FOX, District Judge. It appears that one 
A. Linn was a woolen manufacturer at 
Hartland in this state, from July, 18G4, to 
March, 1867, and that during that period, 
he was in the habit of making false returns 
of his sales under the internal revenue law. 
His frauds having been discovered, he made, 
on the first day of June, 1867, to the com- 
missioner of internal revenue, a written 
proposal to pay the government by way of 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



compromise of his liabilities, the amount of 
deficiency of his taxes, viz, §2,786.41, with 
a penalty of fifty per cent, on that amount, 
together with a fine of ?2,000, these sums in 
the aggregate amounting to ?6,178.61. On 
the 2d of August, 1867, the commissioner re- 
quciyted that the entire amount offered by 
way of compromise by Linn be at once de- 
posited with the collector, or that good 
security be taken therefor, pending the con- 
sideration of his offer. On the 20th of Au- 
gust, 1867, the defendants executed the guar- 
anty which is the foundation of the present 
suit, in which, after reciting Linn's pro- 
posal and the request of the commissioner 
for security, "they acknowledge themselves 
holden and bound unto the United States 
for the full amount of said tax, penalty and 
fine, in case said Linn's proposition for a 
compromise is accepted, and hereby agree to 
pay the same on demand after notice of 
such acceptance." 

On the 21st of October, 1867, Linn wrote 
the commissioner of internal revenue a let- 
ter, in which after referring to his proposi- 
tion for the adjustment of this matter he 
says: "I have to say that when I made 
that proposition I was acting under a mis- 
apprehension of the facts, and I respectfully 
request, that action may be suspended on 
said proposition for a short time. The rea- 
son why I request this suspension is, I 
think I can satisfy you, I ought not in jus- 
tice to pay the amount there stated. I do 
hope and pray you will grant my request." 
No further action was taken in the mat- 
ter by the government or Linn, until April 
30, 1868. On that day, the commissioner ad- 
dressed a letter to Mr, Sanborn, the col- 
lector in Linn's district, as follows: "Mr. 
Linn stated in October last, that his offer 
in compromise was made under a misappre- 
hension. You will please report, whether 
he now desires to pay the sum offered, and 
if so, what reasons there are why the offer 
should be accepted, without instituting pro- 
ceedings for the recovery of the penalties 
imposed by law," 

May 15, 1868, the commissoner directed an 
assessment to be made against Linn for the 
taxes due, without including the penalty. 
This was done, and the tax, viz, ?2,786.41, 
was paid June 30th, In July, the commis- 
sioner of internal revenue directed criminal 
proceedings to be instituted against Linn for 
these false returns, and on the 17th of that 
month, he was brought before Mr. Commis- 
sioner Clifford, and held to bail in the sum 
of ?3,000 for his appearance at the Septem- . 
ber term of the circuit court, when an in- 
dictment was found against him for thus 
violating the provisions of the internal rev- 
enue act, which is still pending in that court, 
the party not having been put upon trial. 
The defendants became his bail in this pro- 
ceeding upon their understanding and be- 
lief, that they were no longer liable on this 
guaranty. 
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August 20, 18GS, liinn made a new proposi- 
tion to the department, viz, after stating 
that he had paid the tax of $2,786.41, he asks 
the commissioner to compromise his -said 
delinquencies and discharge him from ar- 
rest and liability in the case on the pay- 
ment of a fine of §3,500, being $1,500 more 
than the amount of fine originally proposed, 
together with all costs and expenses incur- 
red in the prosecution and management of 
the case. 

June 10, 1S69, the commissioner writes the 
district attorney as follows: "I have duly 
considered the proposition of Archibald 
Linn, 3d Dist. Me., to compromise his lia- 
bilities for deficient and fraudulent returns 
as a woolen manufactm'er, in May, 1867. I 
have decided with the advice of * * * to 
accept the terms offered in compromise, the 
defendant to pay the sum of $4,179.61 as tax 
and assessed penally, together with the fur- 
ther sum of $2,106.80, as specific penalty. 
You will please notify the party of the ac- 
ceptance of these terms, and on compliance 
therewith and the payment of all costs, you 
will dismiss the case." Notice of this com- 
munication was given to Linn, June 14, 
1869, and the case finds that was the first 
and only notice which Linn or the defend- 
ants ever received of the acceptance by the 
government of any ofEer of compromise, and- 
that defendants were not notified of the ac- 
ceptance "until the day this action was com- 
menced. 

All the liability of these defendants to the 
government, in the present suit, is by virtue 
of their agreement of August 20th, which 
Is definite and specific in its terms; by it 
they became bound unto the government for 
the full amo"unt of the tax, penalty and fine, 
as stated in Linn's proposition for a com- 
promise, if the same should be accepted, 
and they promise and agr^e to pay the same 
on demand, after notice of said acceptance. 
This is clearly a guaranty of the payment of 
the specific offer previously made by him; 
and can not in" any way cover or secure the 
payment of any other or different propo- 
sitions. 

If the government, in a reasonable time 
accepted that proposal and notified the par- 
ties, the defendants were thereby rendered 
liable for its payment, arid not otherwise. 
The government must assent to and accept 
the proposition as made; its acceptance must 
be exactly equal to its extent and provisions, 
and must not qualify' them by any new mat- 
ter; and the acceptance if different from the 
proposition is not sufficient to create a con- 
tract, although the difference may not be 
very important. As stated in 1 Pars. Cent, 
477: "A party is at liberty to accept wholly, 
or to reject wholly, but one of these things 
he must do, for if he answers, not rejecting, 
but proposing to accept under some modifi- 
cations, this is a rejection of the offer." 

Without deciding, whether the letter of 
Linn of October 21, 1867, should be con- 



sidered as in law a withdrawal of the offer 
of compromise, or whether the repeal, by 
act of 1868,. of certain sections of the act in 
force at the time these returns were made, 
exonerated Linn from all liability, either to 
a criminal prosecution, or from any civil 
remedy of the government, I am clearly of 
opinion, that the government has never, up 
to the. present moment, accepted the pro- 
posal of Linn, payment of which was guar- 
anteed by the defendants. On the contrary, 
instead of accepting it, it appears to have 
acted upon the idea that it was withdrawn 
by Linn, and in July it accordingly insti- 
tuted criminal proceedings against him for 
this very offence, causing him to be arrest- 
ed, taken before a commissioner, and by 
him required to give bail in a heavy sum tox 
his appearance before the circuit court, 
where he was afterwards indicted and 
where the prosecution is still pending. It 
may be, if the ruling of McCandless, J., in 
U. S. V. Finlay [Case No. 15,099], is correct, 
that this indictment, by force of the repeal- 
ing clauses in act of 186S, cannot be main- 
tained, but this result could not affect the 
present controversy. The government by 
thus indicting Linn has made its election to 
prosecute the party as a criminal if pos- 
sible, rather than exonerate him from lia- 
bility by a -compromise and acceptance of his 
proposition. 

It is claimed by the government, that the 
commissioner of iutemal revenue, on the 
10th of June, 1869, did accept Linn's pro- 
posal for a compromise, and notified him and 
the defendants of its acceptance. This ac- 
ceptance was after Linn had been indicted, 
and while the indictment was pending -over 
him, and by thus resorting to the criminal 
law, -I apprehend the government should be 
considered as having made its election not 
to accept the proposal; but without abso- 
lutely determining this point, an examina- 
tion of the letter of the commissioner will 
at once demonstrate, that the proposition of 
Linn therein referred to and accepted is one 
quite different from that secured by the ob- 
ligation of these defendants. By the latter, 
the defendants agreed to pay the amounts 
offered by Linn in his proposal of June, 
1867, which were, the deficiency of the tax 
$2,786.41 with fifty per cent, penalty, viz. 
$1,393.20, and a fine of $2,000, amounting in 
the aggregate to $6,178.61. This was all for 
which the defendants could in any way be 
held accountable under their guaranty, if 
that proposition had then been accepted. 

It is admitted that the only acceptance of 
any offer is to be found in the commission- 
er's letter of June 10, 1869, to the district 
attorney, in which he says, '1 have con- 
cluded to accept the terms offered in com- 
promise by defendant, to pay the sum of 
$4,179.61, as tax and assessed penalty," 
which is the precise amount of tax, $2,786.41, 
with fifty per cent added, $1,393:20, "together 
with the further sum of $2,106.80 as specific 
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penalty. And on payment thereof and of 
the actual costs you -will dismiss the case." 
Those sums Tvithont costs amount to $6,- 
286.41, -which is ?10S.80, in excess of $6,- 
178.61, the amount assumed by defendants. 

On reference to Linn's letter of August 
20th, after the prosecution was instituted 
against him, it will be found to contain an 
entirely different offer of compromise from 
that of June, 1867, Yiz.: He there proposes 
to pay the tax of $2,786.41 and a fine of 
$3,500, with the costs of the prosecution. 
These sums amount to $6,286.41, which is 
the amount accepted by the commissioner 
in his letter of June, 1869. It is therefore 
quite apparent that the commissioner has 
never accepted Linn's original offer of com- 
promise of June, 1867, and for the payment 
of which the defendants proposed to become 
accountable, but has accepted an entirely 
different offer, made by Linn, nearly two 
years subsequently, when he was under the 
duress of a criminal prosecution, and by 
which the government was to receive an 
amount considerably in excess of that for 
which the defendants could have ever been 
accountable. 

The government must look to other claims 
against Linn on his new proposal, and as 
defendants have never guaranteed its pay- 
ment, in the present case they are under no 
liability to the government and are entitled 
to judgment. 

Judgment for defendants. 



Case Wo. 15,597. 

TJNITED STATES v. LIBBY. 

[1 Woodb. & M. 221.] i 

Circuit Court, D. Mame. May Term, 1846. 

Slave Trade — Illegal Acts — Apbicait Trade — 
Manumitted Slaves— Ckiminal Intent. 

1. If a vessel sail from the United States, 
owned by a citizen and under instructions to cor- 
respondents in Bio, to sell her within a limited 
price or charter her, the commencement of her 
voyage is legal or its face. If the consignees 
charter her to a Brazilian for one year, at the 
ordinary rate of freight, and not to be employ- 
ed in carrying merchandise or passengers, which 
are unlawful, the charter on its face is legal. If 
under it, goods are put on board, consisting of 
rum, cotton goods, brass rings, gunpowder, &c., 
suitable for sale or exchange in Africa for 
slaves, and these articles with their owner, are 
carried to the eastern coast thereof, and land- 
ed at slave factories, this standing alone is not 
prohibited by any act of congress. 

2. But this and other acts of the captain, such 
as seeing the purt;hase of slaves there by the 
owner of the goods, the shipment of them to 
Brazil in other vessels, and the bringing him and 
other free persons hither, who had an interest 
in the slave trade, are evidence, from which it 
is competent for the jury to infer, unless satis- 
factorily rebutted, that the master was himself 
intentionally cooperating and interested in the 
slave trade, and taking a part in its gains and 
criminality. 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.J 
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3. But he would not be liable for a capital of- 
fence, committed on board his own vessel, un- 
less he did so cooperate, and decoy, force or re- 
ceive some African on board there, with intent 
to make him a slave. 

4. If one came on board there with other 
blacks, the crew of the pilot, and staid but a 
few hours, and the captain was busily engaged, 
and did not know him to be a slave, on his way 
to be sent in another vessel to Brazil, it was 
not such a receiving of him as the law contem- 
plates. 

5. So if he received two other Africans on 
board there, and brought them to Brazil, with- 
out actually supposing them to be free, he would 
be guilty, either of a misdemeanor or capital of- 
fence, as he was merely carrying them for oth- 
ers, or was aiding and acting with others as a 
participator in the design to make men slaves 
longer, who were before in bondage, or to re- 
duce those to slavery, who were before free. 

6. It was adjudged to be competent evidence 
against him as to his intent on these points, that 
his vessel was chartered by persons who turned 
out to be slave-dealers; remained a year or 
more in their company and employment in car- 
rying merchandise and free passengers; knew 
their business in Africa; and returned to Brazil 
in their company. 

7. So, on the other hand, it was ruled to be 
competent for him to show, that he took no per- 
sons on board his vessel, knowing them to be 
slaves; that he neither bought, nor sold, nor 
kidnapped any; that the two blacks, whom he 
knowingly received on board and brought to 
Brazil, had free papers, as if manumitted, and 
that he believed them not to be slaves. 

[Cited in Emma Silver Min. Co. v. Park, Case 
No. 4,467.] 

8. It was adjudged to be evidence of the gen- 
uineness of their manumission papers, that Siey 
were attested and sealed by persons, purporting 
to be Portuguese notaries public on that coast, 
and who had acted as such in other business; 
that they were on the kind of paper and under 
the stamp used there in the public offices, were 
lodged with the proper authorities in Brazil, and 
the Portuguese consul there certified to the no- 
taries being regular officers of his government, 
and that the American consul at Rio obtained 
and sent to this country all these papers with 
translations. 

[Cited in Wood v. St. Paul City By. Co., 42 
Minn. 413, 44 N. W. 308.] 

9. It was ruled, that they must be presumed • 
to have been execmed at their date, if no evi- 
dence appeared to the contrary; and, though 
this and the other matter just referred to, might 
fail to satisfy the jury, that the papers were in 
truth genuine, yet if they believed the master 
supposed them to be genuine, and took the two 
Africans who had them, on board, supposing 
them to be in truth free, he was not liable to 
punishment, 

10. To show the intent of the master, any acts 
by him on the voyage, and so near the time of 
the offence charged in the indictment as to be 
connected with it and bear on it, were admitted 
on the part of the United States; but not what 
was done in a previous voyage on the western 
coast of Africa. 

11. A passenger is not one of the crew or 
ship's company, within the meaning of the act 
of congress. 

12. If a principal in a transaction be not lia- 
ble under our laws, another cannot be charged 
merely for aiding and abetting him, unless the 
other do acts himself, which render himself lia- 
ble as a principal. 

13. Intents and acts, tending to make some 
one a slave, are both necessary under the act 
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of congress of 1820, c. 113 [3 Stat. 600], to con- 
vict a person of a capital ofcence; though under 
other laws of congress a person may be guilty 
of a misdemeanor for merely transporting 
slaves from one place to anoliier abroad. 

14. Nothing can be punished under the laws 
of the United States, which they do not ihake 
criminal; and the transportation of any kind of 
goods to Africa by the owner or a carrier, is 
not yet made a crime by any act of congress, in- 
dependent of the intent wilJi which it is done. 

[Cited in U. S. v. Plumer, Case No. 16,056.] 

15, The constitution and laws have contenl- 
plated that slavery is to be safely abolished in 
this country, by cutting off additions to it of 
ignorance and paganism from abroad, and el- 
evating its victims, so as in time to be usefully 
returned to Africa, or made fit for emancipa- 
tion here. And it is to be abolished in Africa, 
not only by refraining to purchase slaves there, 
but by civilizing her people, so as not to make 
prisoners of war slaves, and producing, by in- 
dustry and arts, other articles with whidi to 
buy foreign merchandise. 

[Cited in The Passenger Cases, 7 How. (48 
U. S.) 544.] 

This was an indictment against the defend- 
ant [Cyrus Libby], belonging to Scarborough, 
in this state, as master of the brig Porpoise, 
a vessel owned by citizens of the United 
' States. He was charged with having receiv- 
ed .on board said brig on the 8th of Decem- 
ber, 1846, within flow of the tide, at a place 
called Lorenzo-Marquez, on the eastern coast 
of jifrica, a negro called Luez, not held to 
service by th^ laws of the United States or 
either of them, and with an intent to make 
him a slave. The defendant was arraigned 
on this indictment at an adjourned session 
of the court in August, 1S45, when the indict- 
ment was found, and pleaded thereto not 
guilty. The trial came on, July 7, 1846, and 
after a full hearing was committed to the 
jury on the 16th of that month, under the 
following rulings, and also the following 
charge of the court on the various questions 
of law arising in the cause. 

Most of the facts will be stated in the opin- 
ions of the court, that are necessaiy to im- 
derstand the grounds of the law upon them. 
It is sufficient to say here, that the Porpoise 
was proved to belong to G. Richardson, of 
Gorham, Maine, and to have sailed- from 
Portland in 1842, on a freighting voyage, im- 
der the command of Libby, both being Amer- 
ican citizens. He was instructed when 
reaching Rio Janeiro, as he did in January, 
1843, to report to Wright, Maxwell & Co., as 
consignees, with authority in them to let her 
for freight, or sell her at a limited price 
named in the instructions. On the 14th of 
.January, 1843, they entered into a charter 
party for her with one Franceco, a Brazilian, 
for one year, and as much longer as was 
necessary to complete any voyage then be- 
gun, at the rate of 900 milreas (about §460) 
per month, and to carry no persons not free, 
and no goods illegal in character. She sail- 
ed thence for the eastern coast of Africa the 
nest month, with certain merchandise and 
free passengers on board, as hereafter de- 
scribed, and while on the coast of Africa 
26FED.OAS.— 59 



and on her return was employed in the man- 
ner which will be stated in the opinion of 
the coiurL On her return she was informed 
against by Johnson, a free colored man on 
board, who had been severely punished in 
Africa for taking a boat ashore without 
leave, and after examination at Rio before 
the American minister, consul, and the com- 
mander of the American squadron, was sent 
home by the latter for a breach of the laws 
of the United States against the slave trade. 

Mr. Haines, U. S. Dist. Atty. 
Fessendeu & Deblois, for the prisoner. 

WOODBURY, Circuit Justice, made the 
following rulings, and gave the following 
opinions in the progress of the case: 

In the course of the trial the counsel for 
the government offered evidence in order to 
show Libby's linowledge and intents in this 
voyage, that while on the eastern coast of 
Ajfrica he had received on board the Por- 
poise, not only the boy called Luez, and the 
sole one named in the indictment, but an- 
other boy by the name of Pedro, who was 
a slave and a brother of Luez, and at an- 
other port another boy by the name of Guil- 
heme. And the government proposed to 
prove, also, some facts which took place on 
a prior voyage of the defendant in the Por- 
poise, on the western coast of Africa, under 
the -same general charter party, and urged 
the admission of all this for the purpose of 
showing the knowledge of Libby of the ille- 
gal objects of the hirers of the vessel, and of 
the slave character of the black Luez, when 
he was taken on board. 

THE COURT ruled that any thing done by 
Libby, or those who chartered the vessel dm-- 
ing the voyage, and near the time when 
Luez was taken on board, might be shown 
in order to prove his knowledge and intents, 
but nothing of a separate and independent 
character, transacted at a different place 
and on a different voyage, and so distant in 
time as not to bear on this transaction, nor 
he be likely to come prepared to meet or re- 
but it on this trial. " See People v. Hopson, 
1 Denio. 574. 

On the same principle, it was ruled that 
questions could not be asked as to what aft- 
erwards became of some of the slaves put 
on board a vessel called the Kentucky, that 
sailed to Brazil from that part of the African 
coast, wMle Libby was there, unless the gov- 
ernment proved first some connection in in- 
terest and business between the Kentucky 
and Libby, or between those slaves and the 
receiving Luez on board the Porpoise, which 
is- the only charge in the present indictment. 
The letters of G. Richardson, the owner, as 
well as of his consignees, written to Libby 
before Luez was on board, and giving in- 
stmctions as to the object and character of 
the voyage, though objected to by the gov- 
ernment as not being competent evidence, 
were admitted as a part of the res gestae to • 
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show the design with which the vessel was 
sent from this country and chartered, and if 
believed to be written honestly and not as a 
cover or artifice to conceal illegal objects, 
the jury were instructed they should tend to 
rebut any improper views in the outset in 
this voyage of the Porpoise. But if design- 
ed to conceal illegal objects, they were an 
aggravation of the offence. So letters of 
freedom or acknowledgments of manumis- 
sion, to Pedro, at Lorenzo de Marks, and to 
Guilheme, at Inhambane, made before per- 
sons styling themselves to be notaries public 
of the Portuguese government with their 
seals annexed, were also allowed to go to 
the jury, though objected to by the counsel 
for the United States 0?eake, Ev. 73; 9 Mod. 
66; [Nicholls v. Webb] 8 Wheat. [2X TJ. S.] 
333; Story, Bills, § 276; [Ventress v. SmHh] 
10 Pet. [35 U. S.] 170; ^ Greenl. Ev. §^4, 5; 
1 Denio, 376), and permission was given Lib- 
by to offer any evidence in his power as to 
their being genuine, and as to his having 
possession of them, believing them to be gen- 
uine when these boys were received on 
board. 

THE COURT said it should instruct the 
jury that, being imder the signatui'es and 
notarial seals of persons purporting to be 
notaries public, they might be considered 
prima facie genuine, without any collateral 
proof. Notarial seals need not be proved, 
but must be judicially taken notice of.- 1 
Greenl. Ev. § 5; 12 Mod. 345; 2 Bsp. 700; 
[Yeaton v. Fry] 5 Craneh [9 U. S.] 335; 6 
Serg. & R. 484; 3 Wend. 173; Bayley, Bills, 
olo. They are also to be presumed to have 
been executed at the time of their date (1 
Best, Pres. 116), which was before the boys 
came on board. 

THE COURT allowed in evidence, to cor- 
roborate them and strengthen the probabil- 
ity that they were executed before Libby 
left the coast, the facts that the paper had 
the royal water-marks on it, such as is used 
by the Portuguese public oflacers there; that 
it had also the stamps for duties which are 
afiaxed there; that it was like other paper 
in appearance and texture and marks, which 
is used there for public piuTposes; that the 
name of one of the notaries is the name of 
a person known to have acted as a Portu- 
guese notary public there on other occasions; 
that the seal, annexed to a passport, con- 
nected with one of the documents, is the 
seal used by the oflEieers of the Portuguese 
government there; that these papers were 
lodged with the regular authorities at Rio, 
when the Porpoise arrived there, and were 
forwarded here with a certificate on each, 
by a person purporting to be a Portuguese 
consul, stating that the notaries, signing and 
sealing, were legal oflacers of Portugal on 
the eastern coast of Africa, and were accom- 
panied with translations of all into English, 
and were so forwarded under the signature 
of the American consul at Rio, as having 
been applied for by Libby, the prisoner. 



These facts and circumstances were all 
permitted to go to the jury for their consid- 
eration, but under instructions given upon 
them in the charge, that the papers purport- 
ing to be manimiissions, should have no 
weight, unless in the end they believed, from 
all the testimony, that the accused had 
them in his possession, or had seen and be- 
lieved them to be genuine when he took 
Pedro and Guilheme on board. And if he 
so had them, or sc saw and believed, that 
was sufficient, whether the due execution of 
the papers was technically proved or not. 
For, if so believing, he of course did not in- 
tend to make them slaves, by so receiving 
and carrying them, since he carried them as 
free persons, and for aught which appeai-s 
they still remain free. (Both of them were 
then in court, nobody claiming them as 
slaves since they came on board.) 

After the evidence was closed, and the 
counsel on both sides had submitted their 
views to the jury, the opinion of THE 
COURT on the general principles of law 
arising in the case were stated, with extend- 
ed references to the testimony. 

The law as laid down, on the main points, 
was as follows: 

The first question, made as to the voyage 
by. the counsel for the government, is, that 
it was illegal on the face of it, to carry 
such merchandise on freight from Rio to 
Africa, as was taken by the Porpoise. But 
the jury were instructed, that, for aught 
which had been proved, the voyage of the 
Porpoise, as planned by the owner, J. Rich- 
ardson, was an ordinary one, and, on its 
face, not in violation of any act of congress. 
It was vmder consignment to Wright, aiax- 
well & Co., for usual employment in carry- 
ing freight, or for sale at a limited price. 

Next, they were instructed, that the char- 
ter party, entered into by the consignees 
with Franeeco for one year for nine hun- 
dred milreas, or about §450 per month, to 
carry any lawful merchandise or free pas- 
sengers, was, on its face, not a voyage pro- 
hibited by any law whatever. Yet all these 
might be colorable and false. 

It was then a further and very important 
inquiry, whether anything occui;red after- 
wards and in connection with the voyage, 
which should alter the legality of it, or the 
appearance of its legality. For, however 
lawful in part a voyage might be in its in- 
ception or external features and purports, 
circumstances might be developed, and mis- 
conduct occur afterwards, which would in- 
dicate it to be entirely unjustifiable.. The 
Porpoise in this case, after such instructions 
and such a charter party, sailed from Rio 
in February, 1844, for the eastern coast of 
Africa, with several passengers on board, 
who were Brazilians, and some of them 
agents of Franeeco, with a cargo consisting 
of rum, cotton goods, iron bars, gun-powder, 
brass rings, &c., being articles such as are 
in demand on that coast, and such as usual- 
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ly are sold for monpy, and slaves purchased 
sometimes with the proceeds, or such as are 
often exchanged for slaves. The cargo was 
landed there at different factories, under the 
direction of Paulo and others, and a laimeh, 
which belonged to him. The Porpoise ar- 
rived there in April, 1844, and remaining on 
the coast till December, 1844, landing the 
cargo at the places described, tended to 
show Libby's knowledge of their business, 
and for the same purpose he was proved 
also to have gone on shore occasionally dur- 
ing the time to get provisions at the facto- 
ries; sometimes dined there by invitation 
with Paulo; saw slaves in their yards, and 
some of the witnesses swear he was pres- 
ent at times with themselves, when some 
were bought and branded by Paulo. 

It was fui'ther shown, that he sailed in 
company from Lorenzo de Marks to Inham- 
bane, with a vessel called the Kentucky, and 
under the control of Franceco and Paulo, 
and took on board. there some of her crew, 
who were Americans, as passengers, befox*e 
the Kentucky loaded with slaves under a 
Brazilian captain and crew, and sailed with 
them as she did to Brazil; that the Porpoise 
and Kentucky hun^ out lights in the night 
for each other in going from Lorenzo de 
Marks to Inhambane, a voyage of sixty or 
seventy hours; that Libby took on board 
there one African boy, before named, called 
Guilheme, and another on his return at 
Lorenzo de Marks, called Pedro, but both 
supposed to have the manumission papers 
before described, and carried no other Afri- 
cans, unless he knowingly received Luez, as 
charged in the indictment, and carried him 
about fifteen miles to Inaak, where he was 
landed with Paulo ,and the pilot's crew; 
that after Libby's return from Inhambane, 
he waited by direction of those chartering 
the Porpoise, till a slave vessel, the Gala; 
felia, was loaded and sailed the same day 
he did for Rio — but he with no cargo on 
board the Porpoise, and merely provisions 
and water and some free passengers and the 
two boys, Guilheme and Pedro. Various 
other incidents and expressions used by Lib- 
by were given in evidence, to prove his 
knowledge of the business in which Franceco 
and Paulo were engaged, and in rebuttal 
showing his disproval of it; and especially, 
the evidence before referred to, in the rul- 
ings of the court as to the manumission of 
Guilherme and Pedro, before he took them 
on board. 

On all of these, THE OOUBT instructed 
the jury that the conduct of Libby, on the 
whole voyage, must be considered legal or 
illegal, according to the real intentions with 
which he entered upon it, and conducted till 
its close,— accompanied by such acts as con- 
gress has made penal. The law requires, 
to constitute a capital crime, both intentions 
to make persons slaves, and such acts as ei- 
ther kidnapping them, or receiving them on 
board a vessel, with sueli views. For in- 



tents without acts, or acts without intents, 
are insufficient. Where an jact is a crime 
and capitally punished, courts and juries 
must require very decisive participation in 
the principal offence by a guilty intent- 
more than is necessary to avoid a contract, 
to recover for what is done or furnished in 
such a case; though even there it must be 
dear. There they must aid and participate 
in the principal design, or in the illegal acts 
themselves. See 8 N. H. 530, and cases 
there cited. Without any explanations as 
to such a voyage, and with such companions, 
and such a cargo, as Libby sailed with from 
Rio to the suspicious coast of Africa, and 
returning in such polluted company to Rio, 
it might be entirely justifiable to infer that 
he was a copartner in the slave trade itself 
with Paulo and Franceco, participating in 
the slave trade itself, by receiving Luez on 
board, profiting by its gains, blackened by 
its guilt, intending to assist m the confine- 
ment of its victims, and cooperating design- 
edly in depriving them of liberty, or in per- 
petuating such a wretched condition by 
transporting them in bondage to a foreign 
coimtry. And if the jury believed this to 
be his position, after all the evidence and 
explanation on his part, then it was com- 
petent and proper, however painful, to find 
him guilty of the capital offence charged in 
this indictment. It would make him a prin- 
cipal in the trade, and the jury need not 
trouble themselves about the circumstance 
that some sections of the act of congi-ess. 
like that now under consideration, did not, 
eo nomine, punish aiding and abetting while 
others did. Libby's conduct in such case 
would not be like that of one -merely an 
aider, an accessory before or after the fact 
— or an abettor in it, but would be that of an 
active participator— one of the principals— 
and equally guilty and equally punishable 
with other principals. 

Had he been charged in this indictment 
as aiding or abetting Paulo in conveying 
slaves on board the Kentucky or Galafelia, 
or as doing it on board them, as one of the 
principals, rather than on board the Por- 
poise, he could not be convicted on such 
evidence. Because, in these, vessels he was 
not one of the "crew or ship's company," as 
the offender must be of the vessel on board 
which the slave is received, and because a 
Brazilian, doing these acts on board a Braz- 
ilian vessel, is not committing a capital of- 
fence by our laws, and probably is not by 
those of Brazil, Nor if Paulo did the act on 
board the Porpoise, could Libby be convicted 
of aiding in it like an accessory, unless he 
knew and participated in Paulo's designs. 
Even then, some doubts should exist, as 
Paulo himself, not being one of her "crew 
or ship's company." is not punishable for it 
imder the act of congress as a principal. 
For a mere passenger, from the laws of 
Oleron down to the present day, is not con- 
sidered one of the "crew or ship's company," 
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the latter being the mariners, and having a 
voice, in times of peril, in consultations, and 
being under obligations to service, and ex- 
posure, and obedience. When a principal 
cannot be punished for an act under any 
law, it would be difficult to hold guilty one 
who was merely an accessory or abettor. 
As if a parent or master punishing a child, 
or scholar, or apprentice, or seaman, imder 
certain circumstances was justifiable, but 
one aiding him to do it was guilty of a 
crime. 

In short, gentlemen, consider it the law for 
this trial, that if Libby himself was a co- 
owner in the slaves— if he embarked in the 
profits and loss of the slaver's voyage — if he 
had power and control over the slave cargoes 
—if he united in tht» kidnapping -or confin- 
ing—the purchase or the sale of them— if he 
did any thing which is a constituent part of 
the principal offence (U. S. v. Wilson [Case 
No. 16,730]), he was a principal with the 
others in both heart and deed; and as such, 
he can and ought to be punished capitally un- 
der the act of congress, for receiving any of 
them on board of the Porpoise. But on the 
contrary, he and his counsel deny all this, 
and they offer much evidence, and refer to 
numerous circumstances to rebut it. The ju- 
ry wUI examine them with care, as it is a 
case of life and death; and if reasonable 
doubts as to guilt remain after examining 
them, he is entitled to an acquittal under this 
indictment, however be may be guilty of a 
' different and less crime for carrying slaves 
for others as a mere carrier, and be liable to 
conviction under the other indictments now 
pending against him for such last offence. 

Some of the ^acts relied on by the prisoner 
are these: From the charter party itself, it 
is insisted to be clear, that Libby had no 
idea of entering into the transportation or 
purchase and sale of slaves— that however he 
may have seen and known the slave dealing 
of his employers, he conducted throughout in 
accordance with the contract; adhering to it 
in substance, and not using it as a cover; 
going with the intent to take no slaves on 
board, no persons whom he supposed to be 
slaves; buying none; tieUing none; allowing 
none to touch his vessel or boats, but only 
those he believed to be manumitted, like 
Pedro and Guilheme, or to be the crews of 
the African pilot, like Luez, and which crew 
it was necessary to have temporarily on board, 
and to carry whom, while piloting the vessel, 
was, of course, not within the spirit or let- 
ter of the act of congress. It was further in- 
sisted, that his birth, education and princi- 
ples, aU preclude the idea he should attempt 
to violate so important a law of his coun- 
try. That he had no motive for it, in re- 
ceiving any increased wages, no indemnity, 
no security, nor had his owners any object; 
to expose their vessel to forfeiture, or he or 
his crew any inducement to risk their lives 
and property, as well as character, in such an 
illegal enterprise, the freight to be paid 



monthly by the charier, being proved to be 
only an ordinary rate. 

On all the- facts, appealed to in support of 
this view, connected .vith those urged by 
the government to sus'ain a different view, 
it was for the jury and not the court to de- 
cide, what were Libby s real objects; and, 
if they believed he received Luez on board 
knowingly, and supposed him to be a slave, 
and with intent to make or continue him a 
slave, they should convict; but if otherwise, 
acquit of the capital offence. 

There are four leading propositions which 
embody what is considered the law on this 
subject: 

1. Whoever, being an American citizen, re- 
ceives negroes on board -s vessel on the 
coast of Africa, with an intent to continue 
them in bondage, being interested in them, 
and in the ti-ade is Table to be punished as 
for a capital offence. 

2. Whoever, being such a citizen, carries 
only merchandise in his vessel, but cooperat- 
ing with others, who carry slaves in -differ- 
ent vessels of the United States, with the in- 
tent to make them slaves, and is transport- 
ing the merchandise a? a participater in the 
slave trade and its gains, is exposed to a 
like capital punishment. 

3. Whoever is not interested in the slaves, 
and has ■ not kidnapped or taken them on 
board his vessel with intent to make them 
slaves, but merely carries them from one 
foreign port to another for others, and for 
ordinary hire, he is guilty of a misdemeanor 
under acts of congress, which punish such 
conduct with heavy fine and imprisonment; 
but is not doing what is punished by those 
acts with death and the ignominy of piracy. 

4. If such person be neither interested in 
the slaves themselves, nor, engaged, personal- 
ly, in making others slaves, nor employed in 
carrying them, knowing them to be slaves, 
but transports merchandise merely, and that 
as a carrier of goods for others, to earn 
freight, rather than cooperate in making or 
paying for slaves, it is not declared to be 
an offence of any kind hy any of the ex- 
isting acts of eongre<!S. 

THE COURT as before remarked, do not 
consider this one of those cases, where a cer- 
tain act is made penal, without reference to 
intent. Because the act of congress itself 
makes the intent the great essence of the of- 
fence, as it is in most cases of crimes. With- 
out the mains animus— the evil mind— the 
guilt to be punished cannot, in a case like 
this, exist It is true, that the legislative 
power may be broad enough to declare cer- 
tain acts to be illegal and to punish them, 
without saying any thing about motives. 

But no act of congrc<5« has, in terms, made 
such a charter party as that of the Poi-poise, 
unlawful on its face, though made to slav- 
ers and to carry their goods. Nor has any 
act prohibited the freight to the coast of 
Africa, whether as an owner, or carrier for 
others, of rum, or pjnpowder, or colored cot- 
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tons, or brass rings, independent of any de- 
sign to use them by the carrier himself in 
the slave trade, or to engage with them him- 
self in its traffc. If we then, without any 
express law, were to hold; that such a voy- 
age or freight was on its face illegal, we 
should make the law, rather than expound 
one already made. It may seem a little sin- 
gular to this generation, but before 1794, it 
was not punished as illegal for citizens of 
the United States to engage even in the slave 
trade itself, whether foreign or domestic. 
We had, to be sure, while colonies, been 
obliged to submit to the importation of slaves 
by the parent country, though under earnest 
remonstrances of our fathers against it. We 
had felt its horrors in our own persons, our 
sons and daughters taken captives by the 
savages and held as slaves, and at times so 
sold in the Montreal market, and again and 
again redeemed, as was Stark, himself, the 
subsequent hero of Bennington, by an agent 
of New Hampshire. We have since seen it 
worse than repeated as to our gallant sea- 
men by some of the barbarians of Africa, by 
the semi savages of Algiers and Tripoli, till 
we became powerful enough to avenge our 
wrongs and prevent a renewal of them. In 
short, the whole Union, even before the adop- 
tion of the constitution, had gradually be- 
come convinced that the only mode effectual- 
ly to extirpate what the Northern states con- 
sidered the curse of slavery, was at an early 
day to stop the addition to the number here 
from abroad; not only thus cutting off a 
large and constant reinforcement, but putting 
an end to the introduction of new ignorance, 
new superstitions, new Paganism, and al- 
lowing the arts of civilization and Christiani- 
ty gradually to elevate and make more safe 
the liberation of slaves, long remaining here; 
and by returning them more civilized, to en- 
lighten and reform slavery at home in Africa; 
or by releasing them here, when fit subjects 
for emancipation, thus, in time, to terminate 
the evil throughout and forever. 

Seeing and feeling all this, and that slavery 
itself might thus in time safely cease, the 
prudent framers of the constitution secured 
a right in it to prohibit the slave trade into 
the United States after 1808, with an im- 
plied power to prohibit it at once from being 
parried on abroad by American citizens, and 
left slavei*y itself to be abolished here entire- 
ly, and as fast as each state should find it 
expedient and secure to itself. It is from this 
apparent, that the foreign slave trade with 
this counti-y was left fo each state to legis- 
late for itself till 1808. Accordingly, most 
of the states after the Revolution, even at the 
South, acted promptly for themselves, and 
prohibited the importation of slaves into their 
own limits from abroad. But nothing was 
done by congress under the constitution in 
respect to the slave tra5.e, till an act, in 1794 
[1 Stat. 347], made it penal for Americans to 
engage in it abroad. No court or jury of the 
United States could, before that, have in- 



flicted penalties on persons engaged in that 
trade; nor could they then, by that act, have 
inflicted them on those engaged in the slave 
trade to the United States. Only the judges 
and juries of each state could enforce their 
own laws against this trade. It is more em- 
phatically the rule under a government of 
specified powers, such as the constitution of 
the general government, that its oflcers can- 
not regard and punish, as offences, any thing 
not forbidden by the constitution, or by acts 
of congress. 

The further history of the legislation of 
the general government on this subject is 
very instructive on this point, as also on the 
peculiar character and proper construction 
of the particular law the prisoner is now 
tried for violating, as distinguished from 
other laws of a kindred, but less severe char- 
acter. Adverting to it, then, for a few 
minutes; congress having made, by that first 
act, the fitting out of a vessel here for the 
foreign slave trade, punishable by a forfei- 
ture of the vessel, and $2,000 fine, proceeded' 
next, in ISOO, six years after, and made any 
citizen of the United States, engaged in that 
trade, liable to double the amount of his in- 
terest therein, and, furthermore, they pun- 
ished with a fine of $2,000, and imprison- 
ment for not over two years, the serving in 
any such vessel by a citizen of the United 
States. Next, in February, 1803 [2 Stat. 205]. 
congress, in aid of those states which had 
voluntarily prohibited the. slave trade into 
their boundaries from abroad, made it penal 
to import slaves into them, and forfeited the 
vessel in addition to imposing a fine for each 
negro thus introduced. Again, on March 2, 
1807 [Id. 426], congress, in its eagerness to 
exercise the constitutional right to prohibit 
the slave trade to this country at all after 
the commencement of 1808, passed a. law in 
advance, expressly forbidding any such im- 
portations, under the penalty of forfeiting 
the vessel, and paying a fine of $20,000, and 
imposing a further fine of $5,000 on any per- 
son aiding or abetting therein, and subjecting 
those interested in the slaves themselves to 
imprisonment as weU as fine. After this, it 
was not till the treaty of Ghent stipulated 
for further measures towards the abolition 
of the trade, that in 1818 [3 Stat. 450], an 
act was passed forfeiting any vessel of the 
United States engaged in that trade, to or 
from any place whatsoever, and, further- 
more, imposed a fine from one to five thou- 
sand dollars, and imprisonment from three 
to five years. It pimished, in like manner, 
the transportation from any place abroad of 
a negro or mulatto not held to service by 
any of our own laws. And made some oth- 
er modifications of former acts on this sub- 
ject 

But, not content with this moderation for 
the worst cases, and seeing that there were 
different degrees of turpitude in the mere 
carrying of slaves, and being engaged on the 
African coast or any foreign shore in the 
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Iddnapping of them, or securing them on 
board, or in decoying or forcing tliem on 
"board in any -way to make them slaves, con- 
gress, in A, D. 1820, passed an act declar- 
ing the latter offence a piracy, and punisha- 
ble with death. This is the act, and not 
that of 1818, or any prior or milder one, un- 
der which the prisoner is now on trial for 
his life. But to hold under this last law, 
that the mere cariying of cottons or rum to 
the coast of Africa, without regard to intent, 
and without meaning to make men slaves, 
by seizing or cariying them away, is a cap- 
ital offence, when congress has not said so, 
would be a great stretch of judicial legisla- 
tion. Congress has not done all things on 
this subject, because it has done some. 
This has been shown fully in the history of 
its legislation, just sketched to you. So if 
one state, for instance, prohibits selling spir- 
its, without a license, another does not. But 
the judges by construction cannot punish 
such sale in the latter state, unless it is pro- 
hibited there also. So of the keeping of 
gunpowder in large quantities in cities. So 
of cariying deadly weapons. They are pun- 
ishable only by the courts of a state where 
they are prohibited, and not by the United 
States courts, unless expressly made penal 
by some act of congress or the constitution. 
If we were to pronounce the carrying such 
goods as the Porpoise freighted illegal, and 
a capital offence, without reference to the 
intent not to be engaged in making negroes 
slaves, or even carrying them on board, 
where should we stop? 

The whole trade to Africa by such a sys- 
tem of construction might be abolished as 
illegal, and this too by the judicial tribunals 
alone. That whole trade is all more or less 
in articles suitable to be exchanged for 
slaves, or sold there, and the money invest- 
ed in slaves. The owners of the cargoes 
know this, who carry for themselves, as well 
as the owners of vessels who carry such arti- 
cles for others. The whole coast, from the 
Isthmus of Suez to Algiers and Morocco, and 
the mouth of the Niger, doubling the Cape of 
Good Hope to Cape Inaak, to Mozambique, 
Zanzibar, and the Red Sea, the whole is 
black with slavery, and has been probably 
since the days of Joseph, sold to the Ish- 
maelites to be a slave In Egypt. And the 
great export of Africa now, not the only, but 
paramount one, is slaves; as much as silver 
is from Mexico, and coffee from Cuba. 
Slaves are the chief means of payment from 
the interior for their wants in foreign mer- 
chandise, and are imiversally mad6, used, 
and sold. The pacha of Egypt, one of the 
most enlightened rulers in Africa, though 
professing to abolish the slave trade, is be- 
lieved by travellers to go even beyond this, 
and to make annual incursions over his 
Ethiopian borders to fill his armies and 
household with captive slaves. And till edu- 
cation and Christianity elevate the African 
mind, elevate their governments above the 



savage practice of making captives in wars 
slaves, rather than mere prisoners, to be ex- 
changed,— for this is the great seat and 
source of the evil, and has been in all ages,— 
I say, till these great principles, with re- 
colonization and advances in industiy and 
the aits, lead the African people to mitigate 
the horrors of war as to prisoners, as has 
been their influenc*^ in modern Europe, since 
our proud British ancestors were sold into 
bondage in the slave markets of Rome, and 
induce them to produce articles enough, in- 
dependent of slaves, to exchange or sell to 
supply their wants in foreign merchandise, 
nothing but the extirpation of the foreign 
slave trade can be at all effective in lessen- 
ing the evils of slavery in that wretched 
quarter of the globe. 

In regard to the American efforts to break 
up the foreign slave trade, and to take away 
the demand and the market, whether by 
fleets on the coast, or penal severities inflict- 
ed here, the courts of the United States can 
go, and are disposed to go, as far and fast 
as the laws permit. But they cannot go 
farther without exercising judicial legisla- 
tion, without usurpation, and infidelity to 
their oaths. We are mere agents of the law, 
to execute, and not enlarge or add to them. 
If they reach only to p-onish carrying slaves, 
we cannot extend them to punish carrying 
merchandise. Whenever congress may 
choose to go further, and punish as illegal 
the transportation of* any merchandise to 
Africa, whether by its owners or for owners, 
and those owners mere merchants or slave 
dealers, if that merchandise be such as is 
usually exchanged for slaves, then such a 
voyage can be treated as illegal, but not tiU 
then, unless imdertaken with the intent to 
participate in that trade, and accompanied 
before its close, by acts of seizing or receiv- 
ing on board slav-es, knowing them to be 
such. So if congress should please to go 
further still, and can do it constitutionally, 
and pronounce it illegal to carry articles to 
any slaveholding country, Brazil or else- 
where, suitable to be used by slaves, and to 
thus help sustain the institution or condition 
of slavery, whether shoes, ploughs, or 
clothes, of domestic or foreign manufacture, 
or make it penal to bring hither, or consume 
the productions of slave labor, whether cot- 
ton, or sugar, br tobacco, the courts of the 
United States can then, but' not till then, 
punish such acts. These acts are, in the 
views of some, sinful, and should be de- 
noimeed as illegal. And England has, of 
late years, actually imposed a higher and 
discriminating duty against slave grown su- 
gar, though allowing it to be imported and 
used. But recently she has abolished that 
discrimination, seeing, that if it was im- 
moral or inexpedient to consume sugar un- 
less under a higher duty, it was immoral, if 
not inexpedient, to consume it at all, on ac- 
count of its vicious origin, and not probably 
being yet prepared, with some, to hold the 
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use of all articles produced by slave labor 
as a culpable participation in its guilt. But 
let the United States government prohibit 
the consumption or purchase or sale of arti- 
cles produced by slave labor, black or white, 
or the ^ale of any thing likely to be nsed in 
the slave trade, it will then behoove courts 
and juries to enforce such prohibitions, if 
they can do it constitutionally. But, till 
then, we possess no authority, acting on com- 
mon law principles, or any subtle distinc- 
tions in the metaphysics of moral science, to 
set up our private opinions and attempt to 
enforce them without . any legislative war- 
rant from congress. 

A single illusti-ation more on these distinc- 
tions, and I have done with them. It is 
drawn from a practice common elsewhere, 
but which, it may v/ell be a cause of grati- 
tude, is less known among ourselves. Two 
duellists proceed to the field of honor with 
their weapons and seconds. The seconds 
aid and' abet, by arranging the terms of the 
fight, by "loading the pistols, and giving or- 
ders to fire, and hence are punishable like 
the principals. But who ever heard that the 
coachman or hack driver, or conductor of 
the railroad cars, who aided to carry them 
or their pistols and balls, were ever indicted 
as principals or punished as such? The car- 
riers may have known the intention of the 
parties to fight, but they had no object be- 
yond their own fare, or common wages, in 
their customary business of carrying per- 
sons and things for hire. If this was mere- 
ly the design of Libby, and nothing more, it 
is clear that he cannot be punished for a 
capital offence. Something has been said 
of former decisions bearing on this question, 
as more or less stringent. The principle in- 
volved in U. S. V. Battiste [Case No. 14,545], 
decjded by my eminent predecessor, was 
the same as that adopted here. The facts 
there differed from this, as to the com- 
mencement of the voyage being more dis- 
coimected with the trade itself; but the con- 
duct there afterwards, in taking known and 
shackled slaves on board, and carrying them 
from one foreign port to another, was open, 
reiterated, and far stronger than in the pres- 
ent instance. Nor am I aware of any de- 
cided case connected Tvith these questions, 
where the courts of the United States have 
held doctrines concerning them different 
from those just laid down. 

Take up then, gentlemen, all the circum- 
stances in the present case, differing as well 
as similar to that of Battiste, and any for- 
mer decisions. Look at the whole real object 
and character and conduct of the voyage, 
and then decide whether the three points are 
satisfactorily made out or not, which ax*e 
necessary to convict under this indictment, 
viz.: (1) That Libby was a part of the crew 
or ship's company of a vessel of the United 
States. (2) That he received Luez on board 
the Porpoise about 8th of December, 1844. 
(3) That he did it with intent to make him 



a slave. The first point seems fuUy proved, 
if the captain of a vessel be a part of the 
crew or ship's company. And we give you 
in charge that he is. The second point is 
made out, if you believe Libby saw Luez 
come on board, and assented to his being 
and remaining there as one of Paulo's slaves 
for the few hours he was on board. But if, 
on the contrary, in the pressure of business, 
and crowd of people, he did not know or no- 
tice that any bla'ck came on board in the 
pilot's boat, except his colored oarsmen, he 
did not receive him designedly. A person 
brought into a vessel surreptitiously, or 
without the knowledge or assent of the mas- 
ter, of course cannot be said to be received 
by him on board within the meaning of the 
law, so as to make the master punishable 
with death, as receiving him with a view to 
make him a slave. You have heard the evi- 
dence on both sides: that Luez in fact came 
on board in the same boat with the pilot as 
well as with Paulo; how the master was 
then busily engaged— the short time that 
Luez remained there— the short distance he 
was carried, and the want of motive Libby 
would have to carry Luez, and refuse to 
carry any others not supposed to be free, 
or not the crew of the pilot, such as GuE- 
heme and Pedro, till they had, as is claimed, 
free papers, before he received them. Xou 
will look to all which operates both for and 
against him on this point, and decide as 
your duty seems to you to require. But the 
third and last point is the most important in 
order to constitute the capital offence. Did 
he intend to make Luez a slave? In order 
to find this against him, it is not necessary 
that Luez should have been free, and that 
Libby thus attempted to make him a slave 
for the first time. It is enough, if he meant 
to cooperate as a party in interest and pow- 
er, and design, to perpetuate his condition 
as a slave, and received him on board for 
that purpose. 

In conclusion, gentlemen, while on the one 
hand, you cannot be too anxious to vindi- 
cate your coxmtry from any imputation of 
connivance at the illegal traffic in slaves 
from the African coast, and to punish every 
offence, satisfactorily proved, against its" 
laws on this subject, (this nation being first 
and foremost in the world to hold up such 
offences to condign severity of punishment,) 
and solicitous, as we all are, to show eveiy 
people that no reasonable effort will be 
spared to sustain the policy of most of the 
present governments of Christendom to sup- 
press that inhuman traffic; yet you wiU of 
course abide by your oaths in doing this, and 
convict the prisoner, only if guilty, under 
the laws and the evidence. And you will be 
happy to find in any case, if these laws and 
the evidence justify the conclusion, that one 
of your own countrymen charged with this 
crime, has been so true to the biddings of 
duty and so faithful to the laws, so observ- 
ant of the honor and character of the place 
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of his birth and education, as not to pollute 
his hands with participating in the gain or 
the turpitude of what, in the present age, is 
generally regarded so ignominious no less 
than cruel as the trade in human blood. 



Case "No. 16,698. 

UNITED STATES v. LIDDLB. 

t2 Wash. C. 0. 205.] i 

Circuit Court, D. Pennsylvania. Oct. Teim, 
1808. 

Assault and Battery — 3J.ember of Foreign Le- 
gation — Evidence of Diplomatio Chakactek. 

1. Indictment for an assault and battery, on 
a member of the legation from Spain. The cer- 
tificate of the secretary of state, dated subse- 
quently to the assault and battery, is the best 
evidence to prove the diplomatic character of a 
person, accredited as a minister by the govern- 
ment of the United States. 

[Cited in U. S. v. Ortega, Case No. 15,971; 
U. S. V- Benner, Id. 14,568. Cited in brief 
in Ke Baiz, 135 U. S. 421, 10 Sup. Ct. 854.] 

2. Parol evidence was admitted, to prove the 
period when a person was considered by the 
government of the United States as a minister. 

3. The law is the same in the ease of a de- 
fendant charged with an assault of a minister, 
as when charged with the same offence against 
a citizen; and if the minister gave the first as- 
sault, the defendant will be excused for the sub- 
sequent battery, though he was a minister. 

The defendant [William Liddle] is charged 
in the indictment, with an assault and bat- 
tery committed on Don Ignatius Peror De 
Lima, attached to the legation of Spain, and 
executing the duties of secretary of lega- 
tion. The first count states him to be a 
public minister of Spain, viz., a gentleman 
attached to the legation of Spain, and ex- 
ecuting the duties of secretary of legation: 
the other counts are general, and state him 
to be, a public minister. The evidence of 
one of the witnesses for the prosecution, 
stated that the defendant, a constable, had 
taken a domestic of De Lima, and was car- 
rying her before a magistrate, when De 
Lima came up, put his hand gently on Lid- 
die's shoulder, and inquired what was the 
matter; that Liddle inquired if he meant to 
rescue his prisoner; and immediately gave 
him two very severe blows with a sticlj:, 
which De Lima returned. A witness for the 
defendant, stated that De Lima ran to the 
constable, seized him violently by the breast; 
insisted upon his releasing the prisoner; 
continued his hold, though two or three 
times desired by Liddle to desist, who stated 
that the prisoner would have justice done 
to her, before the magistrate, where De 
Lima might appear; that De Lima still con- 
tinued his hold, and jostled him into the 
gutter, when the defendant, with a stick in 
his hand, gave De Lima a blow, which De 

1 [Originally published &om the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Lima returned. To prove the public char- 
acter of De Lima, a certificate from the sec- 
retary of state, dated April, 1808, was read, 
stating that when Mr. Feronda produced to 
the president his credentials, as charge des 
affaires of Spain, he also introduced De 
Lima as a gentleman attached to the lega- 
tion, and performing the duties of secretary 
of legation. 

Mr. Hopkinson objected, that as the assault 
laid and proved, was in October, 1807, this 
certificate did not show, that, at that time, 
De Lima was accredited as secretary of 
legation; and that parol evidence was in- 
admissible to supply this defect 

(Mr. Dallas had offered himself to prove, 
that long before October, 1807, the official 
character of Feronda was notorious, and 
that he was treated and considered by the 
government as minister of Spain.) 

Mr. Dallas read 4 Burrows, 2016, to prove 
that the attorney of the United States, prose* 
£uting, was evidence of the official char- 
acter of the minister, and that he was re- 
ceived as such by the government. 

Mr. Hopkinson, contra. The introduction 
and acceptance of a minister, is either men- 
tioned on the records of the secretary of 
state's oflice, and if so, a defect in the certifi- 
cate can only be supplied by the secretary 
himself; or is a matter in the private recollec- 
tion of the secretary, in which case his cer- 
tificate is no more evidence than a certificate 
from the clerk of a court, not given under 
his official seal, and in a matter where he is 
authorized to certify. 

BY THE COURT. The certificate of the 
secretary is good evidence, and the best to 
prove the essential point, that he was re- 
ceived by our government, and accredited as 
the charge des affaires of Spain; and it also 
proves, that at the same time De Lima was 
presented and received as secretary attached 
to the legation. This is not like the ease of a 
certificate from the clei'k of a court; for he 
certifies as to things respecting third persons. 
Here, the certificate of the secretary, the 
proper organ of the government, is an ac- 
knowledgment by the government that De 
Lima is received and considered as entitled 
to the character attributed to him; and, of 
course, there can be no better evidence of 
that fact. After this acknowledgment, parol 
proof of the time since which Feronda has 
been considered a minister by the govern- 
ment, and has acted in his official character, 
is proper; and this latter, in connexion with 
the certificate, will fix the time when the 
privileges of De Lima commenced. 

Mr. Dallas proved, that prior to October, 
1807, Feronda was treated by our govern- 
ment as minister, and that he was notorious- 
ly considered as entitled to that character. 
To prove that De Lima was to be considered 
as a public minister, Mr. Dallas read Vatt. 
Law Nat. 664, bk. 4, c. 5, § 55; Id. c. 6, §§ 69, 
75, 76; Id. c. 9, § 122; 3 Burrows, 1478; 4 
Burrows, 2017, 3 Term R. 79; Mart. Law 
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Nat. 250, bk. 7, § 3; [Respublica v. De Long- 
champs] 1 DaU. [1 U- S.] 111. The 1223 sec- 
tion, cited from Vattel, states, -that the sec- 
retary to the embassy is a Idnd of public min- 
ister, and is under the protection of the laws. 
Second; it is not necessary to lay in the in- 
dictment, or to prove, that the defendant 
knew the public character of the secretary: 
the act of congress does not require it, and 
such a principle would be absurd. 

Barnes & Hopkinson,for defendant, contend- 
ed: First, that if a foreign minister offend 
a citizen, the latter may oppose him without 
infi*ac,ting the law of nations. Vatt. bk. 4, 
§ SO. Secondly, that it is no violation of the 
law of nations, to assault a minister, unless 
the aggressor knew that he was a minister, 
ilart. Law Xat. 226, 267; Vatt. Law Nat. 
bk. 4, c. 7, § 82, 107. The act of congress 
does not punish an assault upon a minister, 
except where it is in violation of the law 
of nations: therefore, if the first assault be 
committed by the minister, or the battery 
be committed by one not knowing that the 
person is a minister, these authorities prove 
that it is not against the law of nations. 
Upon the evidence, it was contended, that 
the first assault was committed by De Lima, 
and that the defendant did not know his 
public character. Third, that even if it ap- 
peared that De Lima was appointed by his 
sovereign, still a secretary of legation is not 
a public minister. He may be entitled to 
the protection of the law of nations, and yet 
not be a minister. Mait. Law^Nat. 201. The 
protection is not claimed by the secretary, but 
by the minister for him. 3 Term E. 79; 
Ward, Law Nat. 316; [Kespublica v. De 
Longchamps] 1 DaU. [1 D. S.] 117; 2 Ld. 
Kaym. 1524. Mart. Law Nat. 213. But, to 
entitle him to the character of secretary of 
legation, he must be appointed by his sov- 
ereign: if appointed by the minister, he is 
only a private secretary, and coihes under 
the character of one of his domestics. In this 
case the certificate of Mr. Madison, so far 
from stating that he produced credentials 
from his master, implies the contrary, by 
stating that fact as to the minister, and not 
as to the secretary. Fourth, that the indict- 
ment does state him affirmatively to be sec- 
retary of legation, so as to be traversed; but 
merely that he is a gentleman attached to 
the legation, and perfonning the duties of a 
secretary of legation; this is too uncertain. 
2 Hawk. P. C. bk. 2, c. 25, §§ 62, 72, 59. The 
second and third counts state him to be a 
public minister; which is an equivocal term. 
4 Burrows, 2016. 

Mr. Dallas admitted, that if the first assault 
was committed by De Lima, there was no 
ground for the prosecution; but, on the evi- 
dence, denied the fact. 

WASHINGTON, Circuit Justice. The as- 
sault and battery is fully proved, and the 
question is, whether the defendant has justi- 
fied it, in law .or fact. The attorney has 



very candidly admitted, what the court in- 
tended to have stated to the jury; viz. that 
as to the law arising on the facts, the case 
stands upon the same ground as if the as- 
sault and battery had been committed on a 
citizen: that is, the prior assault of De Lima, 
if the jury should think he committed it, 
woidd excuse the battery by the defendant, 
whether De Lima were a public minister, or 
not entitled to that character. The whole 
cause, then, upon the merits, depends upon 
the credibility of two of the witnesses. If 
the one examined, on the part of the prose- 
cution, be believed, then De Lima was guilty 
of no assault, and the battery cannot be 
justified. If, on the other hand, the wit- 
ness for the defendant is believed, then the 
first assault was by De Lima, and your ver- 
dict should be in favour of the defendant. 
As to the points of law raised and discussed, 
it is unnecessary to give any opinion upon 
them to the jury. The objections, if good, 
appear on the indictment; and may be tak- 
en advantage of, on a motion to arrest the 
judgment, should the verdict find the de- 
fendant guilty. 

The jury found a special verdict, that the 
defendant is guilty of the assault and bat- 
tery as laid; that previous thereto, De Lima 
had been introduced to the president, (pro 
ut, Mr Madison's certificate,) but at the 
time of the assault and battery laid, the de- 
fendant did not know of such introduction. 

The court afterwards gave the following 
opinion upon the special verdict found by 
the jury: 

" WASHINGTON, Circuit Justice. The ques- 
tion reserved for the opinion of the court, 
is, in effect, whether this case be within 
the operation of the twenty-eighth section 
of the act of congress [1 Stat. 119S], for the 
punishment of crimes against the United 
States; from the circumstance that Liddle 
did not know, at the time of the assault and 
battery, of which he was found guilty, that 
Don Ignatius De Lima was a public minis- 
ter? This must depend upon the true con- 
struction of that section of the law; which, 
it must be admitted, is by no means free 
from ambiguity. It is contended by the 
coimsel for the defendant, that assault, bat- 
teiy, &C. mentioned in this section, must be 
so coupled with the descriptive words which 
immediately follow, as to qualify ^nd re- 
strain their meaning, to those acts when 
done in violation of the law of nations; and 
if this position be right, the conclusion also 
is right: since it is not to be denied, that 
if the aggressor be ignorant of the char- 
acter of the minister, the assault is not con- 
sidered as an offence against the law of na- 
tions. The court was at first strongly inclin- 
ed to adopt this construction; considering the 
words, "or in any other manner infract the 
law of nations," as implying, that the acts 
before mentioned were meant to be such as 
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did infract the law of nations. But, upon 
a more deliberate examination of the whole 
subject, we are satisfied, that the intention 
of the legislature corresponds with what we 
consider to be the liberal interpretation of 
the expressions used. Let it be recollected, 
that the constitution vests in the courts of 
the United States jurisdiction in all cases 
affecting ambassadors, other public minis- 
ters, and consuls. This delegation of juris- 
diction to the tribunals of that government 
which is charged with aU the foreign re- 
lations of the nation, and with the conse- 
quent duties to preserve its peace and 
honour, seems to have been proper and 
necessary; and in respect to those, at least, 
who represent the persons of their sover- 
eigns. It follows, that the national judiciary, 
a branch of the general govex'nment, was 
peculiarly marked out for the decision of 
national questions. Hence, it is probable, 
that congress would perceive the propriety of 
occupying so much, at least, of the ground 
of jurisdiction granted by the constitution, 
as might be necessary for the general peace, 
and would leave no part of the subject of 
the cognisance of state tilbunals, which 
might possibly involve the responsibility of 
the government 

Thus far as to the probable intention of 
the legislature. It is agreed, that a battery 
committed upon the person of a public min- 
ister, though. his character be ujiknown to 
t.he aggressor, is a trespass for which the 
latter may be criminally or civilly punished. 
The trespass equally affects the minister, as 
i£ it had been committed scienter; and the 
commission of it might equally involve the 
peace of the nation; as, in general, the plea 
of ignorance would seldom be deemed a 
satisfactory excuse by the sovereign, offend- 
ed in the pei-son of his minister. As to 
cases which might produce such consequen- 
ces, it is highly improbable, that congress 
could intend to make the degree of offence 
the criterion of jurisdiction, between the 
national and state tiibunals. The words of 
the law, literally interpreted, seem to ex- 
press, what we consider to have been the in- 
tention of the legislature. "If any person 
shall assault, strike, wound, or imprison 
the pei-son of an ambassador, or other public 
minister," he commits an offence at com- 
mon law, whether the character of the min- 
ister be known or not; and it is an offence, 
withiij this section of the law, for the pur- 
pose of giving jurisdiction to the federal 
courts. These acts of violence, on account 
of their enormity, and being principally in 
the view of the legislature, are of course 
specifically enumerated. But, as minor acts 
of violence might be committed against a 
foreign minister, which could not be so eas- 
ily foreseen or described; and it was not 
intended, on the one hand, to punish eyery 
possible injury to the person of a foreign 
minister, nor, on the other hand, to leave 
every other than the specified acts unpunish- 



ed; the legislature, as to those not specified, 
seems to have thought it proper to require, 
that they should be such only as infracted 
the law of nations. But the degree of pun- 
ishment to be inflicted, upon conviction, rest- 
ing in the breast of the court, the circum- 
stances relied upon, to exclude this case 
from the jurisdiction of the court, would, 
nevertheless, form a proper subject of con- 
sideration, in deciding what the punishment 
shaU be. It has, in this instance, had its 
influence upon us. 
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Case No. 15,600. 

UNITED STATES v. The LILLA et aL 

[2 Clife. 169.] 1 

Circuit Court, D. Massachusetts. May Term, 
1863.2 

Appeal — ^Prize Case — Fdrther Pkoof— Keutbai. 
Own EKS— Bona Fides. 

1. In a prize coiurt, where the motion for fur- 
llier proof was filed in the court below, and was 
there overruled, and the appeal taken, as well 
from the action of the court in that behalf as 
from the decree upon the merits, Jteld, that the 
appellate tribunal would not grant a separate 
hearing, upon the motion, because the appeal is 
an entirety, and the several questions involved 
in it can be most conveniently heard at the 
same time. 

2. Where such motion was made and over- 
ruled in the court below, it cannot be determin- 
ed whether the action of the court was correct 
or incorrect, witnout recurring to the evidence 
then before the court. 

3. If the neutral owner claims a portion of 
the cargo, which belongs to an enemy, for the 
purpose of deceiving the court, the rule is that 
the part belonging to the neutral will be con- 
demned, as a penalty for the fraudulent conduct; 
but this rule, perhaps, should only be applied in 
extreme cases, and where the evidence leaves 
no doubt of the truth of the charge, and the cir- 
cumstances afford no ground of justification, pal- 
liation, or excuse. 

4. The universal rule is. that before a claim- 
ant can expect an order for further proof to be 
made, he must be able to render it probable, 
that if the motion is granted, he will be able to 
overcome the probative force of the suspicious 
circumstances. 

5. A purchase of an enemy's vessel in a neu- 
tral port during \var, is itself a suspicious cir- 

1 [Reported by William Henry Clifford, Esq., 
«i)d here reprinted by permission.] 

2 [Affirming Case No. 8,348.] 
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cumstance; and whenever sucli a purchase is ; 
drawn in question, the eTidence of an absolute 
and bona fide transfer ought to be clearly es- 
tablished. 

6. Neutrals may purchase an enemy's ship, 
but such purchases are liable to great suspicion; 
and if full proof be not given of their validity,, 
by bill of sale and payment of a valuable con- 
sideration, it will materially impair the validity 
of the neutral claim. 

7. Evidence to acquit or condemn must come, 
iu the first instance, from the papers of the offi- 
cers and crew of a captured ship, and leave for 
further proof is granted in cases of honest mis- 
take or ignorance, or to clear doubts or remedy 
defects, but the application must be supported 
by evidence of probable cause and good faith, or 
it will be rejected 

8. Prize courts will not, in general, grant an 
order for further proof, where it clearly appears 
that the party moving for the order has know- 
ingly attempted to cover and claim an enemy s 
interest in the captured property, whether the 
ijurpose of the claimant was to protect his own 
interest, or to benefit the enemy owner. 

9. Persons claiming to be the owners of prop- 
erty captured as prize, and wishing to procure 
the restitution of the same, must file their claim 
before the proper court. The master or agent 
may make the claim, but it must be made in be- 
half of the proper party; and if no claim at all 
be made, the presumption is that it is enemy's 
property, and the same must finally be condemn- 
ed. 

10. Claims presented after the proofs have 
been opened and examined, and after hearing 
the reasons assigned for the condemnation, are 
never favored. 

[Appeal from the district court of the 
United States for the district of Massa- 
chusetts.] 

This was a ca-se of prize, and the case 
came before the court upon an appeal from 
a decree of the district court [Case Noi 8,- 
348]. Capture was made on the 3d of July, 
1S62, by the United States gunboat Quaker 
City; and the vessel and her cargo were 
sent into this district for adjudication. The 
property captured was the brig Lilla and 
her cargo; and the material allegation of 
the libel was that the vessel and her cargo 
were lawful prize to the United States and 
to her captors. Claim for the vessel was 
filed July 30, 1862, by Barak Maxwell, of 
WeUs, in the state of Maine. He intervened 
for his interest, and that of Richard G. Bart- 
.lett, and the Mercantile Mutual Insurance 
Company. His claim was for the vessel, 
her tackle, apparel, and furniture, and he 
alleged that he and the parties for whom 
he intervened were the true and lawful 
owners of the vessel, A part of her cargo 
was sold by agreement. On the 2d of Au- 
gust, 1862, Charles Applebee appeared and 
also filed a claim to the brig, her tackle, 
apparel, and furniture, as the property of 
Richard G. Bushby, a British subject. Ac- 
cording to his statement, he also was a 
British subject; and the allegation was that 
he filed the claim as the master who was in 
command of the vessel during the voyage. 
Among other things, he alleged, that she 
was a British merchant brig, duly register- 
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ed as such, and that she was wholly owned 
by British subjects. Allegation was also 
made upon information and belief, that all 
of the cargo, except thirty-seven packages 
of medicine, was owned by British subjects, 
residing and being in England at the time 
of the capture and the filing of the claim. 
Said packages of medicine, as alleged, be- 
longed to a passenger, but the name of the 
passenger was not specified, nor did the in- 
tervener in direct terms make any claim 
for that part of the cargo. Three days later, 
the name of ihe passenger was given in a 
test afladavit filed by the claimant, as B. D. 
Hewetson, and it was then represented that 
he was also a British subject, and that he 
was the owner of the thirty-seven packages 
of medicine. The claimant intervened as 
master; and the allegation was that all of 
the cargo, except the packages of medicine, 
was owned by Bushby & Co. of Liverpool; 
and he averred "that the parties aforesaid 
were the bona fide owners of said brig and 
cargo," and denied that the same were law- 
ful prize. Proofs in preparatorio were duly 
taken', and filed in the cause, consisting of 
the depositions of all who were on board at 
the time of the capture. On the 1st of Oc- 
tober, 1862, the proctor for the claimants 
of the vessel and cargo, moved the court for 
an order for further proof in the cause, to 
enable him to establish the truth of the al- 
leged fact that R. G. Bushby was the true 
and lawful owner of the vessel; and that 
fhe cargo was shipped from the port of de- 
parture to be transported to Nassau, and 
nowhere else, and that the shippers, John 
Senior & Co., Bushby & Co., B. G. Bushby, 
I. Perrin & Co., and Henry Lafone were 
and always had been the bona fide shippers 
and owners of the cargo in the proportion 
standing in their names on the freight-lists 
on file; that they, the claimants, were Brit- 
ish subjects; and that Barry D. Hewetson, 
also a British subject, was the owner of the 
several packages of medicine, and that no 
part of the cargo was Intended to be trans- 
ported to any Southern port, in violation of 
any blockade or belligerent right of the Unit- 
ed States. 

Full hearing was had in the district court, 
and the motion for further proof was denied 
and overruled. Final decree was according- 
ly entered on the 14th of October, 1862, to 
the effect, that the claim of B. G. Bushby. 
to the vessel should be dismissed, and that 
the claim of Barak Maxwell and others to 
the same should be allowed; but, inasmuch 
as it appeared, that the vessel had previous- 
ly been taken from their possession, by the 
oflScers and crew of an armed vessel acting 
as a privateer, under the direction and control 
of the enemies of the United States, and was 
captured from the possession of pei^ons 
claiming title under such pretence of au- 
thority, the restoration of the vessel to them 
was ordered, on the condition that they 
should pay to the captors a certain sum as 
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salvage; anfl tlie costs and expenses of the 
captors incurred on account of the vessel. 
A part of the cargo was found to he the 
property of Barry D. Hewetson, although 
not formally claimed by him; and in re- 
spect to that part of the claim the decree 
was, that it be condemned as lawful prize, 
upon the ground that the owner had for a 
long time been a resident in Charleston, S. 
C, which was a part of the territory of the 
enemies of the United States, and the prop- 
erty must, therefore, be deemed the proper- 
ty of an enemy. The residue of the cargo 
was claimed in behalf of R. G-. Bushby and 
others, and was condemned by this decree. 
The ground of the decree was that the claim- 
ants were not the real owners of the proper- 
ty, but that the apparent title thereto was 
for the benefit of persons permanently re- 
siding in the territory of the enemies of the 
United States, and was simulated for the 
purpose of deceiving the cruisers of the Unit- 
ed States; and also because it appeared, 
that the property so claimed was the proper- 
ty of persons permanently residing in the 
territory of such enemies, and consequently 
must be deemed to be enemies' property. 
Appeal was duly claimed by R. G. Bushby 
as owner of the vessel, and by Bushby & 
Co., as part-owners of the cargo. 

The application for the order for further 
proof contains an allegation, that portions 
of the cargo were owned by John Senior & 
Co., R. G. Bushby, I. Perrin & Co., Henry 
Lafone, and Barry D. Hewetson; and they 
were also joined in the petition for an ap- 
peal. It was in evidence that the vessel was 
built in Wells, in the state of Maine, and 
that she was owned by the American claim- 
ants; her permanent enrolment showed that 
she was built at that port in the year 1855, 
and that she was called the Betsey Ames, of 
Wells, and that Richard P. Bartlett, one of 
the American claimants, was at that time 
her master. The enrolment was dated on 
the 31st of October in that year, but on the 
30th of March following, the same was sur- 
rendered at the custom-house in Boston, and 
cancelled, and a temporary register was 
taken out, in which it was certified that the 
vessel was bound on a foreign voyage; the 
.owners' oath was duly taken on both these 
occasions, and the corresponding certificates 
were issued that the American claimants 
were the only owners of the vessel. Barak 
Maxwell's test affidavit affirmed the same 
thing, and also stated, that about the 1st of 
October, 1862, the vessel sailed from New 
York for Cuba with a lawful cargo. The 
evidence also tended to show that during 
the voyage, somewhere about the 12th of 
October, she was captured by an armed ves- 
sel commanded by one Henry L. Libby, act- 
ing or claiming to act under the assumed 
authority of the so-called Confederate 
States; that she was carried into Charleston, 
S. C, and while lying there, by proceedings 
in a tribunal of some kind, she was con- 



demned and sold. John Frazer & Co., a 
commercial house doing business in the city 
of Charleston, were the purchasers. Imme- 
diately after the proceedings for condemna- 
tion, the name was changed to the Mary 
. Wright; and under this new name, Novem- 
ber 2, 1862, she successfully run the block- 
ade established by the United States, still 
commanded by the same Henry L. Libby, 
and she arrived at Liverpool under the same 
commander, some time in the following 
month, where she was soon after registered 
as the British brig Lilla, in the name of 
the claimant Bushby, On the 15th of May 
following she sailed from Liverpool on a 
voyage, which was the subject of investiga- 
tion in this cause. 

R. H. Dana, Jr., U. S. Dist Atty. 

The title of Bushby is not shown to be bona 
fide. The onus is on him to show his title 
and neutrality. 1 Wheat. [14 U. S.] 506 
(Append.); The Walsingham Packet, 2 C. Rob. 
Adm. 77; The Rosalie & Betty, Id. 343; The 
Countess of Laudcixlale, 4 C. Rob. Adm. 283. 
The vessel may be condemned, notwithstand- 
ing the owners have a neutral as well as an 
enemy domicile. The San Jose Indiano [Case 
No. 12,322] ; The Antonio Johanna, 1 Wheat. 
[14 U. S.] 159; The Friendship, 4 Wheat [17 
U. S.] 105. The fraud as to the master is 
attempted to be imposed upon the prize court. 
This is not merely a fraud as to the master, 
but it shows that there was reason to conceal 
that Libby was master. There were false 
bills of lading of the medicine; they were 
made out in Bushby's name, but Hewetson 
was the owner of them. This fact alone 
would warrant the dismissal of the claim of 
R. G. Bushby to the vessel. The St. Nicholas, 
1 Wheat. [14 U. S.] 431; The Betsey [Case 
No. 1,364]; The Graaf Bernstorf, 3 0. Rob. 
Adm. 109; The Benrom, 2 C. Rob. Adm. 1; 
Dos Hermanos, 2 Wheat. [15 U. S.] 76. 

The purchase of an enemy's vessel in a 
neutral port during war is suspicious. 2 
Wheat. [15 U. S.] 30 (Append.); Hall, Law 
War, 483; 3 Phillim. Int. Law, § 486; The 
Dree Gebroeder, 4 C. Rob. Adm. 233; The 
Argo, 1 C. Rob. Adm. 159; The Bernon, Id. 
102; The Welvaart, Id. 122. When such a 
purchase is so made, the evidence of absolute 
and bona fide transfer of all interest must be 
clear. Retaining the former master, an 
enemy, in command, taking an enemy passen- 
ger, with a cargo belonging to him, and 
boimd to an enemy's blockaded port, and mak- 
ing no change in the vessel or her employ- 
ment, are all circumstances of grave suspi- 
cion relied on by the courts. 

The claim of Bushby & Co. ought to be dis- 
missed. The cargo must be presumed to be 
enemies' property, from the fact that it was 
in an enemy's vessel. The London Packet, 5 
Wheat [18 U. S.] 132; The Flying Fish [Case 
No. 4,892]; The Primus, 29 Eng. Law & Bq. 
590. A fortiori, where there is an attempt 
to conceal the character of the vessel, where 
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the enemy master is continued in command, 
his true character- concealed, and where the 
vessel is bound on just such a voyage as an 
enemy charterer would have prosecuted. The 
London Packet ICase No. 8,474]. As part of 
this cargo was certainly enemies' property, 
and hound to an enemy's port, the maxim 
noscitur a soeiis applies. One of the claim- 
ants has concealed the character of the ves- 
sel. The Eenrom. 2 C. Kob. Adm. 1; The 
Graaf Bemstorf, 3 O. Rob. Adm. 109; The 
Betsey [supra]. If this cargo, neutral when 
shipped, was to become enemy's property in 
the event of safe arrival, it should be con- 
demned. The Ann Green [Case No. 414]; The 
Francis [Id. 5.032]. 

The motion for further proof should be re- 
fused, because it ofEers no proof of facts es- 
sential to be shown, or to explain the difficul- 
ties. The Vrouw Hermina, 1 O. Rob. Adm. 
1G3; The St Lawrence, 8 Cranch [12 U. S.] 
442; The Mars, 6 C. Rob. Adm. 86. It was 
filed after seeing the proof, and hearing the 
reasons for condemnation. 3 Phillim. Int. 
Law, § 467, and cases cited supra. 

S. Bartlett and O. G, Thomas, for British 
claimants. 

The vital question as to the vessel is, wheth- 
er the evidence in preparatorio is such as 
ought to induce the court, to refuse the claim- 
ant all right, to establish as against the cap- 
tors, by further proof, the existence and fair- 
ness of his title, and that such title is not 
held in trust for enemies, on the ground of 
which suspected trust alone, the condemna- 
tion in the court below rested. It is fit, at 
the outset, to find on what grounds the su- 
preme court place the doctrine of admission 
or rejection of further proof, since its rules 
of decision have been less austere than those 
of some of the earlier cases in the circuit 
courts. It is well settled, if an application for 
further proof be rejected in the district court, 
this court can administer the proper relief. 
The Pizarro, 2 "Wheat. [15 U S.] 240. 

The doctrine of the supreme court, in rela- 
tion to further proof is best stated in the fol- 
lowing cases: The Dos Hermanos, 2 Wheat. 
[15 U. S.] 80 where it is stated thus: "If 
from the whole evidence the property clearly 
appeared to be hostile or neutral, condemna- 
tion or acquittal immediately follows. If, on 
the other hand, the property appear doubtful, 
or the case be clouded with suspicions or in- 
consistencies, it then becomes a case of fur- 
ther proof. It is granted in cases of honest 
mistake or ignorance, or to clear away any 
doubts or defects consistent with good faith. 
But if the parties had been guilty of gross 
fraud, or misconduct, or illegality, further 
proof is not allowed." In the case of The 
Fortuna, Id. 161; where papers were con- 
cealed in a tin box in an old piece of tipiber, 
and where it was insisted that such fraudu- 
lent concealment was a substantial ground for 
condemnation, the court sustained an applica- 
tion for further proof. In the case of The 



Pizarro, Id. 228; where papers were thrown 
overboard, and where it was insisted that 
such spoliation of papers excluded the benefit 
of further proof, the court held it to be a cir- 
cumstance open to explanation) and not a 
ground for denial of further proof. In the 
case of The Friendschaft, 3 Wheat [16 U. S.]' 
47; where it was contended that, in a case of 
cargo accompanied by mere bills of lading, 
but not with letter of advices or invoices, 
claimants ought not to be let into further 
proof, the court refused so to regard it, stat- 
ing (page 48> "that it is unquestionably ex- 
traordinary that the same vessel which car- 
ries the goods should not also carry invoices 
and letters of advice, but the inference which 
the counsel for the captors would draw from 
this fact does not seem to be warranted by it 
It might induce a suspicion that papers had 
been thrown overboard, but in the total ab- 
sence of evidence that the fact had occurred, 
the court would not be justified in coming 
positively to such a conclusion. Between 
London and Lisbon, where the voyage is short 
and the packets regular, the bills of lading 
and invoices might be sent by the regular con- 
veyances." The case of The Atalanta, Id. 409, 
was a case where property clearly neutral 
was shipped on board an armed enemies' ves- 
sel, which it was contended was conclusive 
ground of condemnation; but the court held 
that the claimant should be entitled to make 
further proof, although there were other facts 
that weighed against Mm, stating thus (pages 
415, 416): "In addition to the extraordiiiary 
fact of employing a belligerent carrier, while 
a neutral vessel belonging to the alleged own- 
er of the cargo lay in port, there are circum- 
stances in this case calculated to awaken sus- 
picion, which the claimant ought to clear up 
so far as may be in his power." 

Was this ease when heard by the district 
judge, and before the application for further 
proof, one where the property "clearly ap- 
peared to be hostile," or was it a case where 
"since the property appeared doubtful, and the 
case clouded by suspicions or inconsistencies, 
it then became a case of further proof"; and- 
if it fell within the latter category, had the 
claimant "been guUty of gross fraud or mis- 
conduct," which upon settled piineiples shut 
him off from furtber proof? If parties,, 
through misapprehension, have not been rep- 
resented in the case, they may file their case 
even after it has reached the supreme court. 
The Harrison, 1 Wheat [14 U. S.] 298. Barak 
Maxwell, in presenting only a register of en- 
rolment of the vessel, does not show even 
prima facie evidence of title. The title of 
Maxwell must be proved in the ordinary way 
in which title is establisued. The rules of 
proof in prize cases do not permit property to 
be delivered to any party who shall make a 
claim to it supported by his test affidavit or 
oath; even in uncontested cases, no court of 
admiralty would deliver up a vessel to a party 
under such slender proof of title. The Lon- 
don Packet, 2 Wheat [15 U. S.] 371. 
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F. C. Loring, for Maxwell and American 
claimants. 

By the decree of the district court, this ves- 
sel was ordered to he restored to these claim- 
ants, its former owners, on payment of a cer- 
tain sum as salvage to the officers and crew 
of the Quaker City, and costs. From this de- 
cree neither' the libellants nor these claimants 
have appealed; consequently, so far as the 
libellants are concerned, they cannot now con- 
test the right of these claimants to restitu- 
tion, nor ask a larger amount of salvage than 
that awarded by the district court. The 
claimants ar equally concluded by its decree, 
and cannot now insist that no salvage or a 
smaller amount should be awarded. The 
Mary Ford, 3 DalL [3 U. S.] 188; Stratton v. 
.Tavis, 8 Pet." [33 U. S.] 4. The American 
claimants are bound to show their original 
title and ownership; it is proved by the test 
affidavit of Barak Maxwell, and the shown 
identity of the Lilla with the Mary Wright 
and the Betsey Ames. 

The Confederate cruiser had no right by 
the law of nations to make captures. She 
was a private-armed vessel. Chit. Law Nat. 
73; The Estrella, 4 Wheal. [17 U. S.] 298. 
Until the government of the United States 
shall recognize the Confederate States as an 
independent power, its courts cannot do so. 
That is a political, and not a judicial ques- 
tion, over which courts of law have no juris- 
diction. Rose V. Himely, 4 Cranch [8 U. S.] 
241; U. S. V. Palmer, 3 Wheat [16 U. S.] 
610; The Nueva Anna, 6 Wheat [19 IT. S.] 
193; Judge Sprague's Charge, 24 Law Rep. 
17. The British claimants' title depends not 
only upon the legality of the capture, but of 
the proceedings and sentence of condemna- 
tion. There were no such judicial proceed- 
ings for condemnation of the vessel as this 
court could recognize. Rose v. Himely, 4 
Cranch [8 U. S.] 241. Consequently, the own- 
ership of the American claimants was not dis- 
turbed by the alleged capture or condemna- 
tion. The facts of the case tend to show that 
Bushby was a colorable, and not a real pur- 
chaser of the vessel. There is necessity of 
condemnation to change title. The Flad 
Oyen, 1 C. Rob. Adm. 135; The Kierlighett 
3 O. Rob. Adm. 97; Goss v. Withers, 2 Bur- 
rows, 683: Assievedo v. Cambridge, 10 Mod. 
77; Chit Law Nat 99, 100; Hall. Law Nat 
728. 

CLIFFORD, Circuit Justice. The petition 
or motion for appeal is signed by the proctor 
of the claimants, arid the only entry under it 
in the transcript is, that "the court allowed 
an appeal accordingly,'.' which is, to say the 
least of it, exceedingly indefinite, and not 
very satisfactory. 

Strong doubts are entertained whether any 
of the parties named,, except R. G. Bushby 
and Bushby & Co., had any right to appeal; 
but as no motion to dismiss is presented, the 
court will briefly examine the whole case. 

The parties appealed from the refusal of 



the court to grant the motion for an order for 
further proof, as well as- from the decree 
dismissing the claim to the vessel, and con- 
demning the cargo as lawful prize. The ap- 
pellants hardly contend that the decree of 
the district court was incorrect upon the 
proofs there exhibited, but they insist that 
the court plainly erred in oveiTuling the mo- 
tion for an order for further proof. 

Prize courts of original jurisdiction usually, 
and almost necessarily, hear the cause in the 
first instance upon the proofs taken in prep- 
aratorio, and then decide upon that evidence, 
whether or not it is proper to allow such a 
motion if one be filed. Where the motion 
w&s filed in the court below and was there 
overruled, and the appeal is taken, as well 
from the action of the court in that behalf, 
as from the decree upon the merits, the ap- 
pellate tribunal will seldom or never grant 
a separate hearing upon the motion, because 
the appeal is an entirety, and the several 
questions involved in it can be most con- 
veniently and appropriately heard at the same 
time. 

Such motions may also be originally made 
in the appellate court, and where they are 
so made, the hearing upon the question of 
granting the same may in the same manner 
be deferred,' and the motion heard with the 
merits; or in special cases, where, upon 
opening the record, it appears that the ap- 
plication for leave may conveniently and safe- 
ly be heard and determined, without a full 
examination of the entire merits; or where 
it clearly appears that delay will be prevent- 
ed and justice promoted, the court will hear 
the application as a preliminary motion in 
the cause, and grant or refuse it as the cir- 
cumstances of the case may require. The 
present case is one where the motion was 
filed and overruled in the court below, and 
of course it is one where it cannot be deter- 
mined whether the act:on of the court was 
correct or incorrect, without recurring to the 
evidence then before the court. The original 
owners of the vessel insist, in the first place, 
that the British claimant is a mere nominal 
pmrchaser; that the beneficial interest, if any 
was acquired under the pretended condemna- 
tion and sale, is still in the purchasers at that 
sale, and that if the claimant took or now 
holds the legal title, it^was and is, only as 
trustee for the equitable owners, who in truth 
and fact were and continue to be enemies 
of the United States. Secondly, they con- 
tend that even if the British claimant was 
an actual purchaser for value, still that their 
claim as original owners of the vessel must 
prevail, because the evidence shows that the 
primary title held by them has never been 
diverted. The last proposition is chiefly one 
of law, but the first presents a mixed ques- 
tion Qf law and fact, and of course must de- 
pend in a great measure upon the evidence. 
The theory of the British claimant is that 
he is the bona fide owner of the vessel, under 
a purchase foi value, in an open market. 
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from one holding the legal title; and that 
the voyage was in faev, as described in the 
ship's papers, a voyage from Liverpool to' 
Nassau and back, and nowhere else; and 
that the cargo was neutral property, destined 
xmconditionally and without any reserve, for 
the Nassau market, as a lawful traffic be- 
tween two neutral ports. Assuming the facts 
to be so, then it is clear that the owners 
■of the cargo had nothing to conceal, and it 
may be, that in the proper application of 
those liberal principles which ought always 
to prevail in favor of neutral rights, that the 
claim to the vessel, if the purchaser had no 
knowledge or notice actual or constructive, of 
the infirmity of the title, is one which a 
prize court ought to respect and protect; but 
in the view taken of the case, it will not 
be necessary to decide or even to examine 
that Question at the present time, for the 
reason, that it is obvious that unless all the 
-conditioDS, mentioned as applicable to the 
-claim for the vessel, substantially concur, the 
view of the claimant upon that branch of the 
controversy cannot be sustained- The ship's 
papers represent that Charles Applebee was 
the master for the voyage, and he appeared 
in the case as such, and preferred fltie claim 
both to the vessel and to the cargo, and the 
only one that has been filed, except that 
presented by the original owners of the ves- 
sel. . When interrogated as a witness in the 
preparatory examination, he testified that R. 
<3r. Bushby owned the vessel as he supposed, 
and that the supposed owner appointed him 
master. The evidence shows that he acted 
as master in loading the vessel, in shipping" 
the crew, in signing the ship's papers, and in 
navigating the vessel out of the harbor of 
the port of departure. The sixteenth answer 
of the witness was to the effect that he had 
no acquaintance with any of the shippers, 
and knew nothing as to the ownership of the 
cargo. Subsequently, however, he stated 
that the medicines belonged to a passenger, 
and that Mr. Libby was a passenger, but 
that he (Libby) had no interest in the vessel 
or cargo. 

Hearing was had upon the evidence taken 
in preparatorio before the motion for an or- 
der for further proof was filed. Accompany- 
ing that motion is an affidavit signed by the 
witness, which was filed at .the same time 
with the motion. He there states that be- 
fore he sailed he knew nothing of Heni-y 
Libby, except that he was introduced to him 
by the claimant of the brig, to go as a pas- 
senger in the vessel to Nassau, but he admits 
that after the vessel got to sea, he learned 
by his conversation that the supposed pas- 
senger commanded the vessel on the outward 
passage. Captors insisted at the hearing 
that Heniy S. Libby was in point of fact 
the master of the vessel for the voyage. 
Witnesses examined in preparatorio so testi- 
fied, and their depositions were duly filed in 
the cause. Special reference is made to the 
deposition of the acting mate as establishing 



(Case No. 15,600) U. S. v. LILLA 

that fact He testified that Henry S. Libby 
acted as master, working the ship and giving 
the courses from the time they left Liver- 
pool, until they sighted the Quaker City; and 
he also stated that he heard the affiant say, 
that he was to act as mate until they got 
to Nassau, and that Libby was then to leave, 
and that he was to take the vessel back to the 
port of departm-e. Libby, as the witness 
states, was really "my skipper on the voyage, 
and Applebee and I stood watches like first 
and second mates." An attempt was made 
by the affiant, when he gave his affidavit in 
support of the motion for an order for fur- 
ther proof, to break the force of that testi- 
mony, but the attempted explanation is not 
satisfactory. He admits that he stood watch 
on the voyage, but alleges that he had done 
so for many years, when he had no second 
mate, and was in the command of a small 
vessel. The interference of Libby in the 
command of the vessel is admitted, but he 
alleges that it was the controversy growing 
out of that interference that induced him to 
make the entry on the log-slate." The pre- 
sumption from the whole evidence is irresist- 
ible that Henry S. Libby, who had first cap- 
tured' the vessel, and then successfully em- 
ployed her in running the blockade, and final- 
ly navigated her to the port of Liverpool, was 
in point of fact the actual master on the re- 
turn voyage. The clearance was doubtless 
facilitated, and perhaps inquiry silenced, by 
putting forward the mate as the ostensible 
master; and it is equally probable that the 
arrangement contemplated that he was to 
resume the position as master, whenever it 
should become necessary for him to do so, as 
a means of deceiving the cruisers of the Unit- 
ed States, in ease any attempt should be made 
to board the vessel. The claimant of the ves- 
sel knew Henrj S Libby, and the clear in- 
ference from all the evidence is that he was 
connusant of the whole arrangement. All 
of the cargo as represented in the claim was 
the property of Bushby & Co., except thirty- 
seven packages of medicines, and those it 
was stated belonged to a passenger. The 
preparatory proofs showed that the name of 
that passenger was Barry D. Hewetson; and 
the bills, of lading show, that all the med- 
icines and other goods constituting his ad- 
venture, were shipped in the name of the 
claimant of the vessel. The bill of lading is 
made to' order or to assigns, but it is not in- 
dorsed, nor was the shipment accompanied 
by any instructions. - The owner of that part 
of the cargo, altho-,-igh a British subject, is 
shown beyond peradventure to have been a 
permanent resident in the city of Charles- 
ton, and to have been in the vessel during 
the outward voyage, both when she ran the 
blockade, and when she arrived at the port 
of destination. His own testimony shows 
that he owned the merchandise, and that he 
shipped the same for the shop of his son-in- 
law, also a permanent resident in Charles- 
ton, and doing business there as a druggist; 
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and tie expressly stated that he was "inter- 
ested with him" in the trade or business. 
The application for the order for further 
proof alleges, that the party named was the 
bona fide owner of the goods, and that no 
part of the cargo was intended for a South- 
ern port; but the proctor presenting it offers 
no evidence to prove the allegations, except 
the affidavit of the owner and shipper of the 
merchandise. Studied effort is made by him 
to qualify the testimony he gave before the 
commissioners, but the explanations are not 
of a character to obviate the force and effect 
• of his former statements. Insufficient and 
unsatisfactory as they are, however, still they 
deserve, and should receive, a brief notice. 
Respecting the relations between him and his 
son-in-law in regard to the packages of med- 
icines, he says that he did not mean to testi- 
fy that" he was interested with him in the 
profits of his store, but only that he was in- 
terested with him as being his son-in-law, 
which is a distinction, as it seems to the 
court, more ingenious than credible. The wit- 
ness stated before the commissioners that he 
had his own bills of lading in his trunk, but 
he did not produce anything of the kind. 
Failing to exhibit them, the commissioners 
showed him the one found on board the ves- 
sel, and he admitted that the two sets of initials 
appearing.in the margin of the paper were his 
own, and those of the firm of his son-in-law, 
but he stated that he did not know the claim- 
ant of the vessel, or how the bills of lading 
came to be made in his name, or to his order. 
The explanation upon that subject, if such it 
■ may be caUed, is, that he received his bills 
of lading from the ostensible master, and he 
repeats in his affidavit that he has them in 
his possession, and is ready to exhibit them 
to the court; but they have never been pro- 
duced. 

Taken as a whole, the evidence on this 
branch of the case shows that the party 
owning the medicines was domiciliated in 
the enemy's country; that he had a perma- 
nent residence there, and that he purchased 
and shipped the property intending to trans- 
mit it there, and that he was in the act of so 
doing when the capture was made. The 
conclusion, therefore, is inevitable, that the 
name of the claimant of the vessel was used 
to cover enemies' property, and, unlike the 
owner of the thirty-seven packages of medi- 
cine, he does not even offer the excuse that 
he was ignorant of the transaction. Where 
the neutral owner claims another part of the 
cargo which belongs to an enemy, for the 
purpose of deceiving' the court, the, rule' is as 
laid down by the supreme court, in the case 
of The St Mcholafe, 1 Wheat. [14 U. S.] 417, 
that the part belonging to the neutral will 
be condemned as a penalty for the fraud- 
ulent conduct. Doubts are entertained 
whether that rule ought to be applied except 
in extreme cases, where the evidence leaves 
no doubt of the truth of the charge, and 
the circumstances afford no ground of justi- 



fication, palliation, or excuse. But the case 
under consideration presents no necessity 
±or the decision of that question, as the evi- 
dence upon that subject must be taken in 
connection with the undeniable proof of de- 
ception practised as to the master, and the 
whole list of subterfuges, cropping out in 
every part of the transaction, from the date 
of the register of the vessel, to the time of 
her capture. Freight was not paid to the 
claimant of the vessel by the owner of the 
medicines, and he carefully omits to state 
to whom he paid it. If he is to be believed, 
he paid it in advance, but to whom he paid 
it he does not state. His language is, "the 
freight was paid in advance, they would not 
take it on any other terms," but the names 
of the persons to whom the payment was 
made do not appear. The evidence shows 
that he applied to Frazer, Trenholme & Co. 
for his passage and for transportation of the 
medicines, and they finally directed him to 
send the same to the Lilla, and he obeyed 
their instructions. They had to inquire, 
however, of another "gentleman" before 
they could decide to take the freight, but 
the case is silent as to the name of the 
person of whom the inquiries were made. 
What relation Frazer, Trenholme & Co. bear 
to John Frazer & Co. does not directly ap- 
pear, and the claimants offer no explanation 
upon the subject. The outward cargo was 
consigned by the one of those parties to the 
other; and the witness Henry S. Iiibby 
states that the former were the agents of 
the Charleston house, and they still appeared 
as the managing owners of the vessel after 
the pretended sale to the present claimant. 

Subterfuge and fraud, as to the bills of 
lading, and as to the master, are not the 
only imputations of the kind which are jus- 
tified by the evidence. On the contrary, the 
deception as to the master is carried out in 
all the official papers, connected with the 
manning, victualling, loading, clearing, and 
sailing of the vessel, and the same subter- 
fuges and misrepresentation are adopted in 
the claim and attempted to be imposed upon 
the court Many other circumstances might 
also be advertea to, as tending to establish 
the same conclusion. The ostensible master 
was directed to report himself to a certain 
commercial house at Nassau, and to confer 
with them as to the disposition of the cai*go, 
but the same brief letter also states that in- 
structions were to follow by mail, showing 
conclusively that the letter was not regard- 
ed as the letter of instructions. Just enough 
was written to apprize the persons to whom 
the communication was addressed, that se- 
cret instructions were forthcoming, and to 
make it useful to the ostensible master, in 
case he found it necessary to use it as a 
means to elude capture in the course of the 
voyage. The Flying Fish [Case No. 4,892], 

The motion for the order requested and re- 
fused, is supported by the affidavit of the 
proctor, and by the affidavits of the osten- 
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sible master, and the owner and shipper of 
the medicines, and of George D. Harris, one 
of the firm to whom the before-mentioned 
letter was addressed. The vessel on her 
voyage from Charleston to Liverpool was 
consigned to Frazer, Trenholme & Co., and 
that commercial house, or one of the part- 
ners, acted as the agents of John Frazer & 
Go. in the pretended sale to the claimant. 
The shipping articles also show that the 
Liverpool house are still the managing own- 
ers of the vessel, and the evidence also 
shows, that they paid the advance wages of 
the seamen, and that the return list of the 
crew was without date and directed to their 
firm. None of these matters are explained 
or proposed to be explained, in any other 
way than by the suggestion that they are 
not necessarily conclusive. The answer to 
that suggestion is, that the burden is upon 
the claimant to explain the suspicious parts 
of the transaction The universal rule is 
that before a claimant can expect an order 
for further proof to be made, he must be 
able to render it probable that if the motion 
is granted, he will be able to overcome the 
probative force of the suspicious circumstan- 
ces. The affidavits aceompanyiiig the mo- 
tion do not constitute a compliance with 
that rule. As a whole, they are sufficient 
in form, but they are wanting in substance. 
They affirm that the vessel was regularly 
documented to the claimant, and that she 
was really bound to Nassau, and not to any 
Southern port, but they do not show that the 
claimant paid value for the vessel, or that 
he held the title as his own absolutely, and 
not in trust for enemies of the United States. 

No attempt is made to explain why two 
masters were on board nor the deception, 
as to the one who in fact had the com- 
mand, and no effort is made to explain the 
suspicions arising out of the character of 
the official papers. Direct testimony is also 
exhibited in the record which requires ex- 
planation. The deponent, Gleason, testifies, 
that Frazer, Trenholme & Co., of Liverpool 
and Charleston, owned the vessel and her 
cargo when she was taken by the Quaker 
City, and that the two houses have the 
same name in each of those places, and that 
they owned her before she sailed on the out- 
ward voyage. The same witness also testi- 
fies, that he heard Henry S. Libby say that 
the cargo was to have been carried from 
Nassau to Charleston in the steamer Scotia, 
which was to follow the . Lilla to Nassau, 
and there to take the cargo, and the inform- 
ant of the witness, on board for Charleston. 
The argument is that the witness is not en- 
titled to credit, but where there is such a 
cloud of suspicion hanging over a transac- 
tion, such suggestions are not alone suffi- 
cient answer to the imputations. 

The purchase of an enemy's vessel in a 
neutral port during war, and while active 
hostilities are waging, is itself a suspicious 
circumstance, and whenever such a purchase 
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is drawn in question, the evidence of an ab- 
solute and bona fide transfer ought to be 
clearly established. Neutrals may purchase 
an enemy ship, but such purchases are liable 
to gi'eat suspicion, and if good proof be not 
given of their validity, by bill of sale and 
payment of a valuable consideration, it will 
materially impair the validity of the neuti'al 
claim. 2 Wheat, p.5 U, S.] 30 (Append.); 
Wheat. Int. Law (by Lawrence) 972; The 
Bernon, 1 C. Rob. Adm. 102; The Dree Geb- 
roeders, 4 C. Kob. Adm. 232. 

Further proof, says Mr, Phillimore, is never 
allowed to the claimants where fraudulent 
papers have been used, where there has been 
a spoliation of papers, where there has been 
a fraudulent covering or suppression of an 
enemies' interest, where there is a false des- 
tination and false papers, nor, in generjil, 
where the case appears incapable of fair ex- 
planation, or where there has been gross pre- 
varication, or an attempt to impose spurious 
claims upon the com't, or such want of good 
faith as shows that the parties cannot safe- 
ly be tnasted with such an order. The Wel- 
vaart, 1 C. Rob. Adm. 122; The Rising Sun, 

2 C. Rob. Adm. 104; The Graaf Bernstorf, 

3 C. Rob. Adm. 109; The Nancy, Id., 122; 
The Vrouw Hermina, 1 G. Rob. Adm. 163. 

Evidence to acquit or condemn, must come 
in the first instance from the papers and of-. 
fieei"S and crew of the captured ship. The 
captors are to bring the shiij's papers into 
the registry of the district court, in order 
that the principal officers and seamen of the 
captured ship may be examined, and their 
examinations reduced to writing under the 
rules of the court. The cause is to be heard, 
in the first instance, upon those papers and 
the depositions so taken; and if it clearly 
appear that the property is that of an enemy, 
or neutral, condemnation or restitution im- 
mediately follows; or if it appear that the 
character of the property is doubtful or the 
case suspicious, the order for further proof 
may be granted, according to the rules which 
govern the legal discretion of the court, but 
furtjier proof will not be allowed if it appear 
that the claimants have been guilty of gross 
fraud or misconduct or illegality. Leave for 
further proof is granted in cases oE boniest 
mistake or ignorance, or to clear away doubts 
or defects, but the application for it must 
be supported by evidence of probable cause 
and ^ood faith, or it will be rejected. The 
Dos Hermanos, 2 Wheat. [15 U. S.] 76. 

Such is the substance of certain general 
rules laid down by the supreme court, to 
which it may be added, that prize courts will 
not in general grant an order for further 
proof where it dearly appears that the party 
moving the order has knowingly attempted 
to cover and claim an enemy's interest In the 
captured property, whether the pui*pose of the 
claim was to promote his own interest or to 
benefit the enemy owner. The Betsy [Case 
No. 1,3G4]. 

Applying these rules to the present case, I 
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am of the opinion that the motion for the or- 
der for further proof was properly oyerruled, 
and that the decree of the district court di- 
recting the vessel to be restored to the Ameri- 
can claimants Tvas correct. 

Neither the libellants nor the American 
claimants appealed, and of course the allo-sv- 
ance for salvage must remain unchanged. 
An appeal was also regularly taken by R. G. 
Bushby & Co., as claimants of all the cargo, 
except the thirty-seven packages of medi- 
cine. The documents found on board the ves- 
sel, tending to show the ownership of the 
cargo, are the bills of lading and freight-list. 

Two parcels of saltpetre, one of seven hun- 
dred and two bags, and the other of six 
hundred and thirty-four bags, were shipped 
in the name of the claimant, and the bills of 
lading purport to have been consigned to 
order. The bills of lading were found for 
each of the two parcels of saltpetre, and they 
contain the firm name of Bushby & Co. as 
the shippers of that part of the cargo, and 
it appears that at some time they had been 
indorsed, but the indorsement is erased by- 
a line drawn through it. The freight-lists 
and bills of lading also show that John Senior 
and Co., K. G. Bushby, J. Perrin & Co., and 
Henry Lafone wer^ shippers of certain por- 
tions of the cargo, and there is no evidence 
whatever which in any manner tends to show 
that the claimants owned, or pretended to 
own, those portions of the cargo, except the 
unsupi>orted statement of the claim. 

The affidavit of the proctor states that the 
other shippers, naming them, have ever been 
and still are the bona fide shippers and own- 
ers of the several portions of the cax-go stand- 
ing in the freight-list on file. Gross error or 
wilful falsity is stamped upon all that part 
of the claim. Even the proctor does not pre- 
tend that any of the other shippers, except 
Barry D. Hewetson, have ever filed any 
claim, or attempted to furnish any evidence 
to show that the merchandise ought to be 
returned. Persons claiming to be owners of 
property captured as prize, and wishing to 
procure the restitution of the same, must file 
their claim for such property before the prop- 
er court. The master or agent may make 
the claim, but it must be made in the name of 
the proper party; and if no claim at all be 
made, the presumption is that it is enemy 
property, and the satne must finally be con- 
demned. 3 Phillim. Int. Law, $ 466, p. 442; 
1 Wheat. [14 U. S.] 499, note. 

The enemy proprietor is necessarily absent 
by operation of law, and yet the sentence is 
completely valid, as well against him as 
against all the world. The Falcon, 6 C. Rob. 
Adm. 199. 

Nine of the bills of lading are in favor of 
the shippers, who, it is conceded, have made 
no claim, and there yet is as much reason to 
suppose that they were owners, as that the 
claimants owned the goods shipped in their 
name. Some of the bills of lading were in- 
dorsed in blank and others were not, but it 



does not appear to whom any of them were 
consigned. The other shippers make no 
claim, and no attempt is made to procure 
their testimony or to furnish any explana- 
tion upon, the subject. Four of the bills of 
lading were in favor of R. G. Bushby, the 
claimant of the vessel, and yet he says he 
owned no part of the cargo, and that he act- 
ed only as ship-owner. He it is who wrote 
the only letter that accompanied the cargo, 
and now he disclaims all interest in the ad- 
venture, except as ship-owner. The claim- 
ants, or one of their firm introduced Henry S. 
Libby to the ostensible master, and must have 
had full knowledge of all the principal cir- 
cumstances attending the manning, loading, 
victualling, and sailing of the vessel. All of 
these circumstances have been very carefully 
considered in determining upon the validity 
of the claim to the vessel, and the remarks 
there made upon the evidence need not be 
repeated. An order for further proof in re- 
spect to the cargo was also moved by these 
claimants, but it is very clear that it was 
properly overruled. The proposition in effect 
now is, to show that the claim as originally 
made is not true; that large portions of the 
cargo were owned, not by the claimants, but 
by other pex'sons, who have never made any 
claim or taken any steps to show that the 
capture 'was unlawful. The suspicious cir- 
cumstances tending to implicate the owners 
of the cargo are not explained or attempted 
to be explained, and without such explana- 
tion there is no pretence that the motion 
ought to be gi'anted. The examination of 
the case thus far has been confined to the 
questions involved in the appeal, and the re- 
sult is that there is no error in the record. 
Since the appeal, however, a new claim has 
been presented in this court, and the motion 
is, to allow the petitioners to take further tes- 
timony to support the claim. The new claim 
is in behalf of Fraser, Trenholme & Co., and 
it is presented by her Britannic majesty's 
consul. Through him, the parties named move 
for the order, for further proof in the cause 
to enable them, among other things, to show 
that the goods and merchandise described 
in the prior claim to the cargo belonged to 
them, and that the same were shipped by the 
prior claimants as their agents. Nothing of 
the kind was suggested in the prior claim, al- 
though it is signed by the ostensible master, 
who must have been well known to the man- 
aging owners of the vessel. They do not 
sign the claim, and it is not accompanied by 
any test affidavit signed by them. The libel 
was filed on the 14th of July, 1862, but the 
new claim was not presented until the 5th 
of June of the present year. In the mean 
time the cause had been heard, determined, 
appealed, and the opinion of the district 
judge delivered, published, and circulated. 

The cause was heard, not only upon its 
merits, but also upon motions for an order 
for further proof, both in respect to the ves- 
sel and the cargo. The parties preferring this 
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-claim were silent throughout all that period, 
^nd they admit that the prior claiinants were 
their agents in shipping the goods and mer- 
"Chandise, and they do not in terms deny that 
they were their agents in presenting and 
prosecuting the claim. Unless it can be held 
that the new claim is one in aid of the prior 
■claim, and consistent with it, the general rule 
is that it must he rejected as an attempt 
-after tlte decree of the prize court to contra- 
dict the claim upon which the decision was 
founded. On the other hand, if it he regard- 
'Cd as a claim in aid of the prior one, and con- 
sistent with it, then it is wholly unnecessary, 
, and should he rejected as an unusual pro- 
•<ieeding. 

Agents may present a claim as well as prin- 
cipals, and as the prior claimants were the 
cagents of the petitioners in shipping the goods 
and merchandise, it is no more than a rea- 
sonahle presumption, considering the long de- 
lay and the facilities for obtaining informa- 
i:ion, that they were also their agents in prose- 
•euting the claim in the lower court, and in 
taking the appeal. The rights of all par- 
"ties would have been concluded if no appeal 
had been taken, and that was taken by the 
prior claimants, and of course the petitioners 
must approve their action in that behalf, else 
they could have no standing in court. Full 
l)roof is exhibited in the cause that the peti- 
"tioners had Imowledge of this enterprise from 
its commencement. They were the con- 
signees of the vessel on her voyage from 
'Charleston to Liverpool, and they were the 
-agents of John Frazer & Go. in the pretended 
-sale of the vessel. Had the matter stopped 
there, the present application might have had 
some foundation, but it does not stop there, 
"because the proof is undeniable that they 
were the managing owners of the vessel for 
the voyage, and at the time she was cap- 
tured. Claims presented after the proofs 
liave been opened and examined, and after 
liearing the reasons assigned for the condem- 
nation, are never to be favored, and under the 
-circumstances of this case the claim cannot 
be allowed. 

The motion for an order for further proof 
is overruled, and the decree of the district 
-court condemning the cai-go as lawful prize, 
-Is affirmed with costs. 



Case Hlo. 15,601. 

UNITED STATES v. LIIIANTOUR (two 
cases). 

[Hoff. Land. Cas. 389.] i 

District Court, N. D. California. June Term, 

1858. 
HIexioan Land Gkants — Fradddlbst Claims. 
These claims rejected on the ground that the 
alleged grants are fraudulent and antedated. 

These claims were both confirmed by the 
board, appealed by the United States, ana 
tried together before the district court 

1 [Reported by Numa Hubert, Esq., and here 
.reprinted by permission.] 



[These were claims by JosS Y. Limantour 
for four square leagues in San Francisco 
county, supposed to extend south of Cali- 
fornia street. Grant claimed from Manuel 
Micheltorena to Limantour February 27, 
1843. Also, claim by same for the islands of 
Los Farallones, Alcatraz, and Yerba Buena, 
and a tract of one square league in Jlarin 
county, opposite the island of Los Angeles, 
known as "Punta del Tiburon." „ Grant claim- 
ed from same to same December 16, 1843. 
These gi-ants were confirmed by commission 
on January 22 and February 12, 1856.] 

P. Delia Torre, U. S. Atty., and Edwin M. 
Stanton, for the United States. 

James Wilson and "Whitcomb, Pringle & 
Felton, for appellees. 

HOFFMAN, District Judge. The claimant 
in these cases asks a confirmation of his 
titles, alleged to be derived from two grants 
made to him by Governor Michdtorena in 
1843. The fii-st is for four square leagues 
of land situated in San Fi-ancisco county. 
Tiie second is for the islands of Los Faral- 
lones, Alcatraz and Yerba Buena, and for 
one square league of land, a little more or 
less, at Point Tiburon, in the strait of the 
island of Los Angeles. The two cases have 
been heard together, and the evidence taken 
has, by agreement, been made applicable to 
both. 

In support of the daim for jbh^ four 
leagues, the following documentary evidence 
has been produced: (1) A grant of four 
leagues in the present county of San Fran- 
cisco, made by Manuel Micheltorena, and 
dated February 27, 1843. On the margin of 
this grant is an approval or confirmation, 
signed Bocanegra, and dated April 18, 1843. 
(2) A letter, signed Ity Micheltorena, and dat- 
ed at Los Angeles, Januaiy 8, 1843, address- 
ed to Jose Y. Limantour, stating the gov- 
ernor's want of resources, soliciting assist- 
ance, and offering to compensate him by 
grants of land. (3) A certificate, signed by 
Micheltorena and by Jimeno, secretary, dat- 
ed December 25, 1843, in which is recited a 
letter received by Micheltorena from Bocane- 
gra, minister of exterior relations and gov- 
ernment of Mexico, and dated Mexico, Oc- 
tober 7, 1843. In this communication Bo- 
canegra acknowledges the receipt of an of- 
ficial note by Micheltorena, dated Pebniary 
24, 1843, enclosing the memorial of Liman- 
tour, and he announces to the governor that 
the supreme government has "been pleased 
to grant to Limantour sufficient leave to ac- 
quire, besides the property Which he has 
already acquired, and which has been rec- 
ognized by the supreme government, fm'- 
ther country, town, or any other kind of 
property." (4) A copy of an expediente, the 
original of which was found by Yicente P. 
Gomez, in the office of the recorder of Mon- 
terey county. This expediente contains a 
petition of Limantour, dated January 10, 
1843, a marginal order of reference, signed 
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by Jlicheltoi-ena, dated Januaiy 11, 18i3, and 
a decree of concession, dated February 23, 
1843, two days before the date of the grant 
produced in evidence. (5) An official com- 
munication from Manuel Jimeno, written, as 
it recites, by order of the governor, and ad- 
dressed to WiUiam A. Richardson, captain 
■of the port of San Francisco, and dated 
January 14, 1843. In this communication 
the boundaries of the land solicited by 
Limantour are described, and infonnation 
relative to those lands is required of Rich- 
ardson, who is also directed to furnish a 
map. (6) A letter from M. G. Vallejo to 
Wm. A. Richardson, and dated November 7, 
1843. This letter is produced by Richardson, 
and will hereafter be noticed. 

In support of the Islands grant, the claim- 
ant has pi-oduced the following documents: 
(1) A gi-ant signed by Micheltorena, and 
dated December 16, 1843. On the margin of 
this grant is an approval or confirmation, 
signed by Bocanegra, and dated Mexico, 
March 1, 1844. (2) An expediente from the 
archives, containing the petition of Liman- 
tour, dated December 12, 1843, with a mar- 
ginal decree by Governor Micheltorena, dat- 
ed December 14, 1843, granting the land 
asked for, and which is described on the 
diseno. There has also been produced by 
Manuel Castaiiares, a witness examined in 
this court, a copy of a document purporting 
to be on file in the archives of the ministry 
of protection, colonization and industry of 
the Mexican republic. This document pur- 
ports to be a minute or direction in obedi- 
ence to which the communication to Gov- 
ernor Micheltorena, recited by him in the 
certificate already alluded to, was written. 
To this minute is attached the rubric of 
Bocanegra. Appended to it is a memoran- 
dxtm, or advertencia, also rubiicated by 
Bocanegra, which will hereafter be adverted 
to. There have also been produced two 
letters from Mariano Arista, president of 
Mexico, addressed respectively to the govern- 
or of this state, and to the land commission- 
ers, in which the claims of Limantour are 
commended to their favorable consideration. 
These letters are dated October 2, 1852. ■ 

It is contended on the part of the United 
States, that all the documents on which 
the claimant relies are false and forged, and 
that they were fraudulently fabricated long 
after their pretended dates, and after the 
acquisition of California by the United 
States. The charge ,is grave. It requires 
and has received the most careful consider- 
ation. The first of the claims now present- 
ed for adjudication is for four square 
leagues of land in the present county of San 
Francisco. It embraces the greater part of 
the northern extremity of the peninsula on 
which this city is situated, and it includes 
about three-fourths of the city, of an as- 
sessed value of about $15,000,000, with its 
wharves, streets, markets, etc. The Islands 
claim comprises: That island of Yerba Bue- 



na, which lies opposite to and commands the 
city and port of San Francisco; the island, 
of Alcatraz, a small and barren rock which 
commands the entrance to the Golden Gate,„ 
and which is the site of important defensive 
works erected by the United States; the- 
island of the Farallones, which lies opposite 
the Golden Gate, and at some distance from 
the mouth of the harbor, and on which the 
United States have erected one of the most 
important light houses on the coast; and, 
finally, the point of Tiburon, which com- 
mands the strait between the island of Los 
Angeles and the main land, by which ves- 
sels avoiding the city of San Fmncisco are , 
enabled to reach the northern watei*s of the 
bay and its tributaries. 

In addition to the claims under considei-a- 
tion, Jose Y. Limantour presented to the 
board of commissioners six other claims, of 
which he asked confii-mation. These claims 
were: One for eleven square leagues, call- 
ed "Laguna de Tache." One for eleven 
square leagues, called "Lup Yomi." One for 
eighty square leagues, near Cape Mendocino. 
One for the vineyard of San Francisco So- 
lano. One for six square leagues, called 
"Cahuenga." One for eleven square leagues, 
called "Cienaga de Gabilan," alleged to have 
been granted to one Chaves, and assigned to 
Limantour. All these last claims were re- 
jected by the board. No appeals have been 
prosecuted in this court, and they appear to- 
have been abandoned by the claimant. 

All these claims, and the two now submit- 
ted, are in form separate, but they are in 
many respects so closely connected, that 
those before this court cannot be considered 
without reference to them. The ,six claims 
referred to embrace one hundred and thirty- 
four square leagues of land, or nine hundred 
and twenty-four and thirty-four one hun- 
dredths square miles, or five hundred and 
ninety-four thousand seven hundred and 
eigthy-three and thirty-eight one himdredths 
square acres. They all purport to have been 
made within a period of about sixteen 
months, and are, with the exception of the 
grant for the vineyard of San Francisco^ 
Solano, founded on the same consideration, 
viz., the great .services of the grantee to the 
department in money and goods. If these 
immense and extraordinary concessions were 
in fact made by Governor Slicheltorena, and 
if the advances in money and goods, on 
which they were founded had in fact been 
furnished by Limantour, it would naturally 
be expected that the records of the govern- 
ment, and the correspondence of its officers, 
would furnish abundant allusions to the 
transactions. How far that^ expectation is 
realized in this case will subsequently ap- 
pear. 

By the decree of March 11, 1842, the jeal- 
ous and * exclusive policy which had pro- 
hibited the acquisition of lands by foreigners 
within the Mexican territory was in some- 
degree relaxed, and they were authorized to- 
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acquire sucli property -witliin. the central de- 
partment of the republic. This privilege, 
however, did not extend to the frontier de- 
partments, in which they could acquire 
lands only by express permission of the su- 
preme government. The singular advan- 
tages presented by the bay and harbor of 
•San Francisco for commercial purposes, had, 
long before the date of the grants to Liman- 
tour, attracted the attention not only of for- 
eigners, but of the more intelligent of the 
native population. So early as 1837, Gen- 
■eral Vallejo had, in a memoir or exposition 
Addressed to the departmental authorities, 
larought to their attention the great com- 
mercial advantages of the bay and its tribu- 
•taries, and had particularly remarked the 
importance of the point of Tiburon and the 
Islands of Alcatraz and Yerba Buena for 
the military defense of the harbor. The 
record in this case discloses that just pre- 
vious to the date of these grants, a plan had 
"been proposed to transfer the custom house 
from Monterey to this port, and to establish 
at the latter naval ai-senals and schools. 
The islands solicited by Limantour, particu- 
larly those of Alcatraz and the Farallones, 
were almost without value to a private in- 
•dividual, if retained for his own use. "When, 
therefore, he solicited and the, governor 
gi'anted them, it must have been contem- 
plated by both that they would subsequently 
be repurchased by the government, as indis- 
pensable to the fortifications of the harbor; 
for in that way alone could the grantee have 
hoped to derive any advantage from their 
acquisition. The lands embraced in the 
four-league grant were also in great part 
■unfit for agricultural purposes, and they 
•could only have been desired by Limantour 
from their prospective value as the site of 
tin important town. 

The case, then, as stated by the claimant, 
is extraordinary and surprising. That a 
governor of California should not only have 
so widely departed from the ancient and 
traditional policy of his counti-y with regard 
to foreigners as to make the enormous con- 
cessions which have been offered for con- 
firmation by the claimant, but that he should 
have granted to him the site of a future 
town, upon the most important bay of the 
<;oast, and added thereto a grant of all the 
islands and military positions which com- 
mand the approach or the entrance to the 
harbor, strikes us at the outset as a circum- 
stance astonishing if not incredible. Among 
the accusations brought against "General 
Slicheltorena after his overthrow and ex- 
pulsion from the country, It is strange that 
so just and. so popular a ground of animad- 
version as such grants as these to a foreign- 
er would have, afforded, should have been 
wholly omitted. And it is still more strange 
that the archives should fail to show the 
slightest trace of his action on the subject, 
•either in his official correspondence with the 
supreme government, or with his own sub- 



ordinates. These considerations are at least 
sufficient to justify us in approaching the 
examination of the evidence in support of 
these claims with surpiise if not with sus- 
picion. The documentary evidence in sup- 
port of the four-league grant, on which the 
chief reliance is placed, consists of the grant 
itself and the expedientes. 

1. As to the grant. The handwriting of 
the grant is stated by Arce, Prudon and Ab- 
rego, three of the claimant's witnesses, to 
be that of one Maeiel, a captain in Michel- 
torena's command, who was sometimes em- 
ployed by him to write in the office. On the 
other hand, it is testified by A. Jouan and 
F, Jacomet, witnesses on the part of the 
United States, that the writing is that of E. 
Letanneur, a clerk in the employment of 
Limantour about the year 1852. Letanneur 
himself is proved to have confessed the fact, 
when interrogated before the grand jury 
of this county; but his subsequent denial 
of it, when examined as a witness for the 
claimant, and the circumstances under 
which the confession was made, deprive it 
of any .great weight as evidence in the case. 
But the testimony of Jouan and Jacomet is 
confirmed by other proofs. In the archives 
at Monterey is found the record of a crimi- 
nal proceeding, in which a document pur- 
porting to be written by Maeiel is found. 
The handwriting of this document in no re- 
spect resembles that of the grants in these 
cases. Francisco Sanchez testifies that he 
knew Maeiel, and has seen him write. With 
a scrupulousness that adds force to his tes- 
timony, he declines to say that he remem- 
bers his handwriting, well enough to say 
that he knows it. He states, however, that 
"it appears to him that Maeiel did not write 
the document; that he was an educated 
man, and that no Spaniard would use the 
word 'estacado' as it is written in that pa- 
per." Benito Diaz testifies that he has seen 
Maciel's handwriting on several occasions, 
but is not particularly acquainted with it; 
that he cannot compare the writing of the 
document with that of Maeiel, because he 
does not remember the latter sufficiently, 
but from its tenor and style, he does not be- 
lieve it to be his; that it contains errors 
such as Maeiel would not have made, and he 
particularizes the circumflex over the word 
"linea," the use of the words "fundadero" 
instead of "fondeadero," "estacado" for "es- 
tacada," and "podro" for "podra." But the 
most significant circumstance connected 
with the writing of these grants is the fact 
that the Yerba Buena grant and the Islands 
grant are in the same handwriting, and this, 
although one is dated at Los Angeles, and 
the other at .Monterey ten months after- 
wards, and that among all the archives 
found in the surveyor general's office, no 
writing similar to this is found. If Maeiel, 
who it is admitted was only employed oc- 
casionally in the governor's office, wrote 
these two grants at different places, after 
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so long an interval, with the mistakes "wbich 
have been mentioned, and then abruptly 
desisted from his labors, it was surely a 
most singular coincidence. 

The expediente produced in the four-league 
grant is stated by Vicente Gomez to have 
been found by him accidentally in the office 
of the recorder of Monterey, in the year 1853. 
This witness testifies that, at the request of 
JosS Castro, he went to the office of the re- 
corder to examine the papers in reference to 
some property of the former; that while so 
engaged he discovered th6 expediente now 
produced; that after finding it he consulted 
Jos6 Abrego, who advised him to take a 
copy of it, which he did. W. I. Johnson 
testifies that he held the offices of recorder 
and deputy county clerk in Monterey from 
April, 1850, until June, 1853, an<f had charge 
of all the archives or records relating to 
lands; that pursuant to an act of the legis- 
lature of this state, he examined all the 
archives under his charge, but that he found 
no such paper as that discovered by Gomez; 
that if there had been any such he thinks 
he would have found it, and would certainly 
have remembered it. He further states that 
he first heard that Limantour claimed a 
tract of land in San Francisco from Gomez, 
who said to him tliat he believed Jos6 Abrego 
was concerned in it, and that to his (Go- 
mez's) knowledge, it was a fraudulent claim; 
that immediately after this convei'sation he 
again carefully examined the archives relat- 
ing to land titles, but found no document of 
the kind now produced. Philip A. Roach 
testifies that in 1850 he, together with Mr. 
Ripley, who was elected recorder, were ap- 
pointed a committee to examine the papers 
in the recorder's office, and to separate those 
which would belong to the county from those 
relating to the city, and that in the discharge 
of those duties he examined all the papers 
in the office; that subsequently he examined 
them all a second time when searching for 
an expediente relating to a rancho in Jlonte- 
rey, but that on neither occasion did he dis- 
cover the document now produced, and that 
he does not think such a paper could have 
escaped his attention. 

It is admitted by Gomez, and the fact is 
unquestionable, that the proper and regular 
place of custody of such documents as that 
found by him, was the office of the secre- 
tary of state, and not that of the alcalde, 
the records of which were transferred to the 
recorder's office. Mr. Hartnell, who, during 
tne existence of the military government in 
this countiT, held the situation of govern- 
ment translator, and who made an index of 
all the California land grants he could find, 
testifies that he only heard of- the existence 
of the gi"ant to Limantour, by public rumor, 
in the year 1853; and, finally, Mr. Sellm E. 
Woodworth states that he made a general 
examination of aH the archives in 1850; that 
being desirous to ascertain the limits of the 
pueblo of Monterey, he examined every pa- 



[26 Fed. Gas. page 950J 

per and book in the office of the alcalde, andi 
that he did not see 'among them the expedi- 
ente subsequently found by Gomez. 

To corroborate Gomez, the claimant has- 
taken the testimony of Plorenclo Serrano^ 
This witness describes accux-ately the expe- 
diente as now produced, and states that he- 
saw it in the archives of his office when he- 
was judge, in 1S48 or 1849. On his cross- 
examination be states that he never saw the- 
document or a copy of it from that time un- 
til it was exhibited to him in court, Decem- 
ber 8, 1855. The falsehood of this declara- 
tion is proved by the testimony of the coun- 
ty recorder, Mr. Williams, This officer 
states that on the 5th of December Serrano- 
called at his office and asked for the petition, 
of Limantour; that he handed him the expe- 
diente, which he read attentively; that a 
few days afterwards he read in a newspaper 
the testimony given by Serrano, and at once- 
remembered that he ha,d been in the re- 
corder's office, but he could not recollect 
when. On retiring for the night, he remem- 
bered that he had made a charge in his- 
books for searching for the paper, and the- 
next morning, on referring to his books, he- 
found the entry under date of December 5,. 
1855, "Search for Limantour grant, fifty 
cents," The exposure of this gross false- 
hood on the part of Serrano, not only de- 
stroys his credibilty as to the more material 
fact to which he testifies, but the attempted, 
deception confirms our suspicions as to the- 
truth of the statement of Gomez, If to the- 
testimony of Johnson, Roach, Woodworth. 
and Hartnell, be added the circumstance 
that Gomez, immediately on discovering the 
expediente, suspended his search for Cas- 
tro's papers, which he never afterwards re- 
sumed, and that his statement with regard 
to his consultation with Abrego is uncon- 
firmed if not absolutely contradicted by the- 
latter, we are justified in asserting that this- 
claim can derive little support from docu- 
ments discovered and produced imder eir- 
cxunstances so suspicious. How far any 
statement of Gomez is entitled to credit will 
hereafter more fully appear. 

The expediente thus presented for consid- 
eration consists, as has been stated, of a pe- 
tition in the writing of, Limantour, and a 
marginal order and a decree of concession. 
r^ the writing of Micheltorena. The mar- 
ginal order directs, in the usual form, a refer- 
ence "to the proper judge," and the decree- 
of concession recites that "the proper judge 
having taken all the steps and investiga- 
tions," etc., there is granted to Jos6 Y. Li- 
mantour the tract mentioned in his petition,- 
The judges in the jurisdiction' of Yerba 
Buena, in the years 1842 and 1843, were 
Francisco Sanchez, first alcalde, and Jos6 de 
Jesus NoS, second alcalde. If, then, as the- 
marginal order directs, and the decree of 
concession asserts, the petition of Limantour 
was referred to the respective judges, the 
reference should have been to one of these 
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officers. But no trace of any report by them 
exists, either in the espediente, where such 
informes are usually found, or in any docu- 
ment -whatever in the archives. No6 him- 
self testifies that neither during the year 
1843, nor at any other time, was he called 
upon for an infonne in relation to land near 
the pueblo of Yerba Buena solicited by Li- 
mantour, and that he never had heard of any 
claim by Limantour to such lands until 1852. 
Francisco Sanchez makes the same state- 
ment, and adds that in 1844 Limantour pe- 
titioned for lands near the Mission Dolores, 
at a place called "Los Canutales," and was 
refused because he was a foreigner; that he 
heard of Limantour's claiming lands in Cali- 
fornia in 1852 for the first time. The testi- 
mony of these witnesses is confirmed by the 
records of their oflicial action. 

On the 13th of May, 1846, Enrique Fitch 
and Francisco Guerrero petitioned for two 
and one-half square leagues of land in the 
pohit of the presidio of San Francisco. This 
land is within the limits of the tract alleged 
to have been granted to Limantour. The 
petition was referred to the prefect, Manuel 
Castro, who appears to have referred it to 
the first justice of the peace, Jose Jesus No6. 
The expediente contains the report of the 
latter, stating that the land is vacant; and 
also the informe of Castro, advising the gov- 
ernor that the land may be granted. It is 



also shown by the expediente in the case of 
Benito Diaz, that on the 24th of May, 1845, 
he petitioned for two square leagues of land 
called "Punta de Lobos," a great part of 
which is included within the limits of the 
Limantour grant. The usual reference hav- 
ing been made to the respective judge and 
the military commandant, both of those of- 
ficers report that the land is vacant, and can 
be granted. The judge who signs the in- 
forme is Jos6 de la Ci-uz Sanchez, and the 
military commandant is Francisco Sanchez. 
It thus appears that not only no reference 
was made of Limantour's petition to the re- 
spective judge, as is recited in the decree of 
-concession, but that the statement of the 
two alcaldes that they have never heard of 
any grant to him is corroborated by their 
official reports as found in the archives. 

But the claimant contends that the in- 
formes on which the govenor acted were ob- 
tained from Wm. A. Richardson and Fran- 
cisco de Haro. To establish this, Richard- 
son has been examined. This witness states 
that about the latter pai-t of January, 1843, 
he received by the hands of the former mag- 
istrate of San Francisco, Don Francisco de 
Haro, a communication from Manuel Jimeno, 
which he prbduces; that at the same time 
De Haro showed him a communication on 
the same subject addressed to himself; that 
he answered the communication sent to him- 
self, and prepared a map which he trans- 
mitted with his reply to the governor. At 
the time of. this transaction Richardson was 
captain of itie port of San Francisco, but re- 
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sided on the northern side of the bay. at 
Saucelito. The duties of that office are de- 
tailed by Escriehe (ap. verb. 415). They re- 
late chiefly to the visiting and inspection of 
vessels and the prevention of smuggling. 
They appear to have had no reference to the 
granting of lands. A reference therefore to 
Richardson for the information required, 
was a departure from the invariable prac- 
tice of the governor in similar cases, and the 
fact of such a reference in this case, is on 
other grounds extremely improbable. The 
archives show that on the verj'- day on which 
this letter of Jimeno purports to have been 
written, Manuel Castaiiares, the administra- 
tor of the custom house, addressed a letter 
to Micheltorena complaining of Richardson's 
official misconduct, and charging him with 
smuggling, and that in about a month there- 
after Richardson was i-emoved from office. 
There is also produced by Richardson a let- 
ter signed by M. G. Vallejo, and dated No- 
,Tember 7, 1843. 

The proof of the authenticity of these let- 
ters rests on the testimony of Richardson 
and Arce. General Vallejo, though a resi- 
dent of this country, has not been called to 
establish the genuineness of the letter attrib- 
uted to him, or to explain the circumstances 
imder which it was written. Admitting it, 
however, to be genuine, its language seems 
to indicate that the writer was at its date 
ignorant that Limantour had obtained any 
grants from the government. After alluding 
to the fact that "our friend, the notorious 
Limantour," had fm-nished large sums to 
Gen. Micheltorena, it adds, "if he does not 
intrigue, at least he endeavors to obtain 
some gi-ants in that (Ptmta de Reyes) and 
other places, taking advantage," etc. Such 
language would surely not have been used 
had the writer been aware that a gi-ant of 
four leagues in the port of San Francisco 
had already been made to Limantour, and 
approved by the supreme government. But 
Manuel Jimeno himself has been examined 
as a witness. It is a significant circum- 
stance that neither the letter produced by 
Richardson, nor the certificate of Michel- 
torena reciting the commimication of Boca- 
negra, and which purports to be attested by 
Jimeno, were exhibited to the latter. 

In reply to a question whether, on Gov. 
Micheltorena's arrival in ]\Iontere3% (in Au- 
gust, 1843) he understood from him (Gov. 
Micheltorena) that he had made a grant of 
lands to Limantour, he replies: "I did not 
so understand from Gov. Micheltorena." He 
further states that he never heard Gov. 
Micheltorena say that he had granted lands 
to Limantour adjoining the pueblo of San 
Francisco, and that he does not know that 
such grant was made. He adds, however, 
that he recollects that as secretary he asked 
for information respecting lands petitioned 
for by- Limantour. Of what authority he 
asked this information he does not recollect. 
Two of the grants presedted by Limantour 
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to the board, and which were rejected, and 
have been abandoned by him, bear the sig- 
nature of Jimeno as secretary. They are 
dated December % 1843, and December 20, 
1844; one is for eleven square leagues, the 
other for eighty square leagues. The certif- 
icate of illeheltorena, attested by, Jimeno, 
before referred to. is dated December 25, 
1843, The reasons for considering all these 
documents antedated and fabricated will 
hereafter appear. It is suflaeient for the 
present to observe, that if they arc genuine 
and were signed by Jimeno, it is impossible 
that he should not have known and remem- 
bered that such extensive and extraordinary 
grants had been made. 

The testimony of Jimeno exposes the false- 
hood of the statement made by Gonzales, 
another of the claimant's witnesses. Gon- 
zales swears that soon after Micheltorena's 
aiTival, he offered to grant to him land at 
Yerba Buena; that he had received a re- 
port on the subject from Prefect Guerrero, 
from whom, as from other prefects, he had 
required a statement of the condition of 
their lands; that the witness did not see 
the informe, but saw on several petitiqns 
the order for an informe, directed to Guer- 
rero; that a short time before ]vIicheltorena 
went out of office, he (witness) presented a 
petition for the land, which was, by a mar- 
ginal order, referred to Jimeno; that Jimeno 
reported in writing, and that the next day 
he received back his petition from the hand 
of Jimeno, with a decree of the governor, 
stating in substance that the lands could not 
be granted, as they had already been grant- 
ed to Limantour. It is unnecessary now to 
dwell on the various falsehoods contained in 
the deposition of this witness. His state- 
ment that he was administrator of the cus- 
tom house from 1832 to 1834; that he re- 
ceived an order to remove the custom house 
to Yerba. Buena; that Guerrero was prefect; 
that Micheltore'na removed to Monterey 
about a month after taking his oath of of- 
fice, are aU disproved by the records now 
existing of the transactions of the former 
government. Not only was Guerrero never 
prefect, but the records have been searched 
in vain for any petition on which a marginal 
order of reference to him is found. Had 
several such existed as asserted by the wit- 
ness, it is nearly impossible that all could 
have been lost 

The negative evidence against this grant, 
afforded by the fact that Jimeno did not 
know of its existence, is most important. 
The records of proceedings under Michel- 
torena's administration, with reference to 
grants of land, show his uniform and almost 
invariable habit of referring every applica- 
tion to Jimeno for information and advice. 
The intelligence, the experience, and the evi- 
dently cautious and circumspect disposition 
of that officer, appear to have given to his 
recommendations gi'eat weight with the gov- 
ernor, and in every instance his advice 



seems to have been relied on and implicitly 
followed by that officer. To suppose, then, 
that Micheltorena, without consulting Jime- 
no, would have made to a foreigner a grant 
which Yicente Gomez says was much "spo- 
ken of, because it was a grant of a famous 
port;" that after doing so he never even 
mentioned the circumstance to Jimeno, and 
that up to 1853 Jimeno remained in igno- 
rance of the fact, is to suppose what is al- 
most impossible. That Jimeno could not 
have forgotten it is I think, obvious. The 
dilemma is therefore presented: either he 
swore truly that he did not know it— in 
which case Gonzalez' testimony must be re- 
jected as false, and Jimeno's signature to 
Jlicheltorena's certificate be regarded as for- 
ged—or else, if Gonzales' testimony be true, 
and Jimeno's signature genuuie, the latter 
has sworn falsely, when he stated that he 
did not know that the gi-ant was made. 
Which of these alternatives is to be adopted 
by this court will subsequently appear. 

But an indirect confirmation of Jimeno's 
testimony is, however, afforded from anoth- 
er source. Victor Prudon, a witness for the 
claimant, states that he delivered and read 
to Limantour tht letter from Governor Mich- 
eltorena, dated January 8, 1843, in which he 
solicits assistance from Limantour. The 
witness then details a conversation with 
Limantour, in which the latter expressed his 
intention to ask for lands near Yerba Buena, 
to which the witness ojjjected that Governor 
Micheltorena had no power to grant lands to 
a foreigner. He adds that he and Liman- 
tour made a bet on the subject, and when 
the case was submitted to Micheltorena, the 
'latter convinced him by showing him Santa 
Anna's decree of 1842, allowing foreigners 
to hold lands in the Mexican republic; that 
the petition was then drawn, and he saw it 
afterwards with Mieheltorena's decree of 
concession, in the secretary's office. If this 
statement be true the official action of both 
Micheltorena and Jimeno, in the ease of 
Sparks, is not easily accounted for. By the 
expediente in that case, produced from the 
archives, it appears that on the Otli of June, 
1843, Sparks, a naturalized Mexican citizen, 
petitioned for land which he had for some 
time been allowed to occupy provisionally. 
The prefect, to whom his petition was re- 
ferred, reports that, "as the law, in speaking 
of strangers, prohibits them from acquiring 
real estate in the republic, if they have not 
been naturalized therein and married with 
a Mexican, your excellency wiU order that 
which may be proper." On the 5th of July, 
1843, Micheltorena orders all the proceed- 
ings to be returned to the interested party 
to await the very shortly expected arrival of 
the new constitution of the republic; "and 
when he may know that it has arrived, he 
wai make his application anew." 

On the 1st of December, 1843, Sparks re- 
newed his application; on which Jimeno re- 
ports, December 5, 1843, as follows: **The 
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party interested has not acquired the prop- 
■erty of the land he petitions for, on account 
-of not being married to a Mexican, as re- 
■quired hy the constitution of 1836, and al- 
though, by a subsequent decree, foreigners 
were allowed to acquire real estate in the 
republic, exceptions are made in the fron- 
tier departments, which have been subjected 
to regulations which have not been received. 
I believe it would be an act of justice to 
srant the land to the petitioner, because he 
is an honorable man" etc. The land was, 
accordingly, on the 5th of December, order- 
■ed to be granted, on the condition that the 
grantee should have no power to seU it. 
The evidence afforded by this, expediente is 
important, not only as contradicting or at 
least discrediting the statement of Prudon, 
but as indicating the caution and circum- 
spection of both Micheltorena and Jimeno 
with reference to grants to foreigners. If 
the grants presented by Limantour be genu- 
ine, Micheltorena must have signed and 
Jimeno attested on the 4th of December, 
1843, (the day preceding the date of the lat- 
ter's report and the order of the governor) a 
grant to Limantour for eleven square leagutes 
— Laguna de Tache— and on the 16th of De- 
■cember, Micheltorena must have granted to 
liim the islands of the Bay of San Francisco, 
the paramount military importance of which 
to the government has already been noticed; 
4ind this, though Limantour was neither nat- 
uralized nor married to a Mexican. 

Had Micheltorena, ten months before, 
granted to a foreigner the port of Yerba 
Buena, and had he, on the preceding day, 
granted to the same foreigner eleven leagues 
■of land under the authority of the law of 
1S42, the doubts of Jimeno, his ignorance of 
the regulations prescribed by law, and the 
■condition imposed by Micheltorena in the 
grant to Sparks, are inexplicable. That 
Jimeno considered naturalization as an indis- 
pensable requisite to a petitioner soliciting 
41 grant, is further evident from the expe- 
diente in the case of Sainsevain. The ap- 
plication of this person was, by Michelto- 
rena, referred as usual to Jimeno, on the 
■20th of November, 1843. That officer on the 
tsame day reports: "Don Pedro Sainsevain 
is not naturalized, an indispensable requi- 
-site in order to secure property in this terri- 
tory." Sainsevain's application was accord- 
ingly denied, until, having become natural- 
ized, he obtained a title from Pio Pico in 
1846. 

But there are other parts of Prudon's dep- 
osition which are worthy of notice. He 
states, as we have seen, that he saw the 
petition of Limantoui', with the decree of 
•concession, "in the secretary's office." On 
his cross-examination, he .testifies that Gov- 
pernor Micheltorena "had no civil secretary, 
until he arrived in Monterey." This state- 
ment, made evidently with the object of ac- 
"Counting for the absence of the attestation 
-of the secretary to either of the grants now 



presented, is shown to be untrue. A- list of 
grants purporting to have been made by 
Micheltorena at Los Angeles in the' year 
1843, has been prepared from the records on 
file in the surveyor general's office. Two 
of these, dated January 27, 1843, are attest- 
ed by Jimeno as secretary; .the remainder, 
twenty-two in number and of various dates, 
from January 27 to May 20, 1843, are at- 
tested by Francisco Arce. Arce himself 
states that in January, 1843, Jimeno was sec- 
retary of the departmental government of 
California, and that he himself acted as 
secretary ad interim under Micheltorena at 
Los Angeles; and on the 24th of February, 
1843, three days previous to the date of the 
first grant to Limantour, a grant is found in 
the archives bearing his attestation. The 
same facts are alSo testified to by Rafael 
Sanchez, who was clerk in the office of the 
military secretary in January, Februaiy, 
March and April, of 1843. This witness 
states that Jimeno was appointed secretary 
in Januaiy, 1843; that after acting as such 
a short time, he went to Monterey, and that 
Arce, his first clerk, acted as secretary dur- 
ing his absence. 

With regard to Richardson, to whom, as 
he says, the letter of Jimeno was addressed, 
it will hereafter appear that at the time 
when these docdments are supposed by the 
United States to have been forged, viz. in 
Jime, 1852, he was in Mexico, and in fre- 
quent communication with Limantour. One 
statement, however, contained in his depo- 
sition may here be noticed. In reply to the 
seventeenth question, Richardson testifies 
that when he was in Mexico in 1852, Liman- 
tour inquired of him as to the condition of 
his "lands at Yerba Buena." That upon his 
(witness') advising him that he ought to 
send on his documents at once, as the com- 
missioners were .in session, Limantour re- 
plied that he could present them at any 
time; that "they were all substantiated by 
the proof of signatures by the United States 
consul in the city of Mexico, or the United 
States minister." In a subsequent part of 
his deposition, Richardson states that he 
left San Francisco on the 1st day of June, 
1852, and returned to that city on the 29th 
of July, of the same year, having spent 
eleven days in the city of Mexico. The con- 
versation with Limantour must, therefore, 
have occurred some weeks prior to the 29th 
of July. 

It is true that the documents produced by 
Limantour do bear -the certificates of the 
United States consul at Mexico, attesting the 
genuineness of the signature of J. Miguel 
Arroyo, who himself certifies to the genuine- 
ness of the signatures of Bocanegra and 
Micheltorena. But unfortunately the certif- 
icates of the consul arc dated on the 2d of 
November, 1852, more than three months aft- 
er the date of the alleged conversation, in 
which, according to Richardson, Limantour 
stated that they had already been obtained. 
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It is therefore evident that the statement by 
Richardson of that conversation is untrue. 
Whether this falsehood vras intentional, or is 
the result of an inaccin-ate recollection, vre 
will he enabled to judge when the evidence 
to prove the fraud attempted in these cases 
has been more fully considered. 

It is stated by Prudon that the fact that 
the lands had been granted to Limantour near 
Terba Buena and the Presidio was known, 
as he believeS; to all the principal persons in 
the country; and he asserts positively that 
it was known to Alvarado, Jose Castro, Alan- 
uel Castro, Jimeno, Guadalupe and Salvador 
Vallejo, Arce, Sanchez, and some others. 
With respect to Jimeno, we have already 
seen that this statement is contradicted by 
himself. We have also seen by the expedi- 
entes in the case of Fitch and Guerrero, and 
in that in the case of Benito Diaz, that Man- 
uel Castro, as prefect, in June, 1S46, reported 
a part of the ti*act embraced within the grant 
to Limantour as vacant, and that Jos6 de la 
Cruz Sanchez as judge, and Francisco San- 
chez as military commandant, made a similar 
report, on the application of Benito Diaz for 
a part of the same tract, Kafael Sanchez, 
who was examined as a witness, states that 
he does not remember whether or not Miehel- 
torena made any grants of land at Los Ange- 
les. 

Alvarado testifies that neither Mieheltorena 
nor Limantour ever told him that any land 
near Yerba Bueni bad been granted to the 
latter. He says, however, that he heard that 
there had been granted or sold lands to Li- 
mantour, and that" he had solicited lands at 
the north, but where he did not hear. Fran- 
cisco Arce, though examined by the claimant, 
says nothing on the subject. Guadalupe and 
Salvador Vallejo nave not been examined as 
witnesses. The only witness who corrobo- 
I'ates the statement of Prudon is Jos6 Castro, 
and he merely states that Limantour told 
him in 1845 that he had no money, having 
expended it aU in piu-chasing lands near the 
port of San Francisco. It will hereafter be 
seen that in 1854, and long subsequently to 
the date of the alleged grant of lands near 
Yerba Buena, Limantour received from the 
Mexican government, in payment of goods 
furnished to Slichel^-orena, more than $56,000. 

We have thus far directed our attention to 
various circumstances connected with the 
grant and expediente in the Yerba Buena 
case, which suggest suspicions as to their 
genuineness. We are now to consider the evi- 
dence upon which the United States rely as 
demonstrating, beyond all doubt, the forgery 
of the titles and the perjury of the witnesses 
who have testified in support of them. The 
most imposing, and in many respects most 
important witness produced by the claimant 
is Manuel Castanares. The testimony of this 
witness was taken in this court after the case 
was appealed. He came, as he states, from 
Mexico to this coxmtry for the purpose of 
giving his evidence in this cause, and by 



permission of the president of Mexico, ob- 
tained through the intervention of the Frenclt 
minister. The official position and the intel- 
ligence of this witness, the clearness and pre- 
cision of his answers, and the circumstances- 
under which his testimony was given, are- 
such as would naturally commend him to the 
respectful consideration of the court. It is- 
the discharge of a painful duty to declare 
that his evidence, in almost every important 
particular, has been shown to be false, by^ 
proofs which amount to demonstration. In 
reply to the thirty-second question, Casta- 
nares states that the paper on which the- 
grants in these cases were written was print- 
ed in Monterey, towards the end of the year 
1842. That by the laws of Mexico, paper 
was habilitated for a "bienio," or period of 
two years; that paper had accordingly been 
printed for the bienio of 1842 and 1843, but 
inasmuch as by a new law the prices and 
uses of stamped paper were changed, it be- 
came necessary to have a new impression in 
conformity with that law for the remaining- 
year of the bienio; that the law making this 
change was received by him in the latter 
part of November, or quite early in Decem- 
ber, 1842, and that he immediately took 
measures to ha\e the new form of stamped 
paper printed in conformity with it; that he- 
sent down to Mieheltorena, by express, in 
December, all the paper that was printed ^ 
that it might be rubricated by him; that all 
the paper ordered for the use of 1843 wa& 
printed in the latter part of 1842, and that 
the impression was made at one time; that he- 
aflSxed his own rubric to it, and sent it all 
to the governor at one time. There were- 
about two reams, of five hundred sheets each. 
In reply to the one hundred and forty-ninth 
question, the witness repeats that all the acts 
necessary for habilitation, viz. the printing, 
the applying the seal of the custom house, 
and affixing his own rubric, were performed 
by him "on the paper for use in 1843 in the^ 
year 1842, previously to his sending it ta 
Mieheltorena, at Los Angeles. He adds that 
the paper was returned back from Los An- 
geles early in the month of March, Hem-y 
Cambuston, by whom, as stated by both 
Castanares and himseli, the paper was print- 
ed, swears that the pap'j.r on which the grants 
in these cases are written was printed by him 
in November or December, 1842; that he- 
"knows for a certainty that it was printed 
either in November or December of that 
year;" that all the paper for 1843 was then 
printed— a form was set up, and as soon as; 
all the paper was 'printed, it was taken down. 
The witness, in reply to the eleventh ques- 
tion, states that he knows positively that the- 
two sheets exhibited to him, (the grants in- 
these cases) are two of the sheets printed by 
him in November or December, 1842, for 
habilitation and use in the year 1843. 

The importance of this testimony, if true» 
to the claimant is evident The grant for 
four leagues, near Yerba Buena, is on habil- 
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itated paper. It is dated Los Angeles, Feb- 
ruary 27, 1843. But the proofs of its entire 
falsity are irresistiblo, So early as the year 
1S37, the necessities of the Mexican govern- 
ment had suggested the policy of obtaining 
a revenue from a tax upon sealed or stamped 
paper. The law on this subject, which was 
modified and in part repealed by the deei'ee 
of April 30, 18i2, is found in the archives, and 
it has been printed among the exhibits filed in 
these cases. By the eighteenth article of 
that law, all sealed paper for use in the de- 
partments was to be transmitted from the 
capital by the director general de rentas, who 
was, by the forty-first article, required to fur- 
nish, with the greatest promptitude, the nec- 
essary supplies to the governors of the vari- 
ous departments for distiibution and con- 
sumption. It wafa, however, provided by that 
article that in cases of absolute necessity, and 
in the absence of sealed paper from Mexico, 
paper might be "habilitated" by the adminis- 
ti"ator general and the commissary, with the 
previous approbation of the governor. The 
habilitation was to oe made by placing on the 
paper the stamp of the office, and expressing 
therein the class of the seal, its value, the 
bienio to which it belonged, the place and 
date, together with the signatures of the ad- 
ministrator and commissary, or political au- 
thority in the absence of the commissary. 
No sealed paper from Alexico seems to have 
been furnished to the department of the Cal- 
ifornias. The paper was accordingly habil- 
itated' by the signatures of the administrator 
of the custom house and of the governor. 
But this habilitation required, as we have 
seen, the previous approbation of the gov- 
ernor. Mieheltorena assumed the duties of 
that office on the 31st of December, lSi2. It 
is therefore evident that he could not have 
given directions for the habilitation of paper 
in time to permit it all to be prepared, as 
stated by Castaiiarcs, in November or De- 
cember of that year. 

When it was in fact ordered, and at what 
time the habilitation was effected, is con- 
clusively shown by the archives of the for- 
mer government. " In those archives is found 
the official correspondence of Mieheltorena 
and Gastafiares with reference to the habili- 
tation of paper for the year 1843. The first 
letter is from Mieheltorena, and is dated Los 
Angeles, January 9, 1843. It is as follows: "The 
sealed paper provided by the last law upon 
the subject not having reached this depart- 
ment, you will proceed to habilitate as nnich 
as may be necessary, and distribute, the same 
to the proper parties for the sale thereof. 
Miehelt'a." 

This letter is addresse'd to the administra- 
tor of the custom house at Monterey. On 
the margin of this order of Mieheltorena is 
a note signed with the rubric of Castauares, 
and dated January 22, 1843.. It is as fol- 
lows: "Let the paper be sealed as required." 

On the 15th of March, Governor Mieheltore- 
na again writes to Gastafiares, referring to 



his previous order of the 9th of January, and' 
stating that up to that time (viz. March 15, 
1843) no paper had reached Los Angeles. He- 
thereupon reiterates his order to Castaiiares; 
to "proceed immediately to its habilitation,. 
and to distribute it to the various officers, to- 
gether with a copy of the law on the subject,- 
for publication, advising them that the only 
copy of the law is that which was transmit- 
ted to the custom house." 

On the 5th of May, 1843, Gastafiares writes- 
to the governor as follows: "Excellent Seiior:: 
I have the honor to transmit herewith to your 
excellency twenty-five sheets of the first 
class, forty of the second, fifty of the thirds 
one hundred of the fom*th, and one hundred, 
and fifty of the fifth, in order that you may- 
place your nibric thereon, and order the same- 
to be forwarded to the prefect of the Second 
district, that they may be distributed to the- 
courts under his jurisdiction," etc. 

On the 6th of June, 1S43, Governor Miehel- 
torena acknowledged the receipt of the pa- 
per transmitted by Gastafiares on the 8th or 
May. His letter is as follows: "With your 
official communication of the 8th ultimo, I 
have received twenty-five sheets of the first 
seal, forty of the second, fifty of the third, 
one hundred of the fourth, and one hundred' . 
and fifty of the fifth, the distribution, collec- 
tion and account of which I have committed: 
to the charge of the pn feature of the Second' 
district, for the reason that the office of the- 
military paymaster has to be removed. Man'l 
Miehelt'a. God and Liberty. Los Angeles, 
June 6, 1843. To the Administrator of the- 
Maritime Custom House of Monterey." 

In the exhibit in which these letters are 
contained is a large number of official com- 
munications relating to the distribution of 
the sealed paper among the various officers.. 
On the 30th of May, Gastafiares transmits, 
a number of sheets to the justice of the 
peace of San Juan Bautista. On the 29th of" 
June, he transmits sealed paper to the sub- 
prefect of San Jose, and on the 20th of De- 
cember he informs the governor that he- 
had forwarded sealed paper to those officers^ 
in obedience to his order of the 15th of" 
March. The distribution of the sealed pa- 
per ti'ansmitted to Los Angeles by Gasta- 
fiares on the 8th of May, and the receipt 
which the governor acknowledges on the 6th 
of June, are also shown by the official cor- 
respondence of the governor with the pre- 
fect, and of the latter with subordinate local 
authorities. On the 3d of June the governor 
transmits to the prefect of the Second dis- 
trict all the paper he had received from, 
Gastafiares. On the 5th of June the prefect 
acknowledges its receipt. On the 6th of June- 
the prefect transmits a portion of it to the 
justice of the peace for distribution. , On the 
7th the justice acknowledges its receipt. The 
transmission of sealed paper to, and the re- 
ceipt of it by other justices, are shown by 
their official letters contained in the same 
exhibit. 
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The genuineness of all this correspondence 
is unimpeached. The signatures and rubrics 
■of Castauares and Micheltorena are proved. 
The correspondence is found in the archives 
4imong the records of the government, where 
the ofBcial letters of Micheltorena's adminis- 
tration are preserved. But the facts dis- 
closed by these letters do not rest upon the 
evidence afforded by them alone. All the 
grants issued by aiicheltorena at Los Ange- 
les from the beginning of his administration 
up to May 20, 1843, have been exhibited in 
evidence. All of them are upon unhabilitat- 
ed papei'. The only documents dated pre- 
viously to June 6, 1843, which are on habili- 
tated paper, are the petition and the grant 
in this case. On the 22d of Februai-y, J. J. 
Sparks presented his petition for a title on 
unhabilitated paper. On the margin of this 
petition is an order by Micheltorena, dated 
March 16, 1843, in which he directs the peti- 
tion to be returned to the interested party 
in order that he may renew his application 
"as soon as it is known that new sealed 
paper has arrived at Santa Barbara, (which 
wiU be issued soon) to avoid the necessity of 
duplicating all the documents." The peti- 
tion seems to have been accordingly re- 
turned, and on the 6th of Jime, the very day 
' on which Micheltorena acknowledges the re- 
ceipt of sealed paper from Castaiiares, 
Sparks renews his application on habilitated 
paper, and the title was subsequently issued 
to him. If further proof on this point could 
lie deemed necessary, it is found in the testi- 
mony of Pablo de la Guerra, a witness of 
Tinimpeaehable character, who swears that 
when he reached Monterey in January,- 1843, 
no sealed paper had yet been printed. 

No attempt has been made by the claimant 
lo rebut the proofs on the part of the United 
States which have been referred to, or to 
reconcile the existence of the facts shown 
"by them with the possible genuineness of 
the four-league grant 

They establish beyond all doubt, not only 
the falsehood of the statements of Casta- 
iiares and Cambuston with respect to the 
habilitation of paper for 1843, but they show 
that at the date of the petition for the fom*- 
league grant, viz. January 10, 1843, and at 
tlie date of the grant itself, viz. February 
2,7, 1843, the veiy paper on which they are 
written was not in existence. 

But the statements of Castaiiares and 
Cambuston with regard to this paper" are 
shown to be untrue in another respect. They 
"both swear positively, as we have seen, that 
the paper for 1843 was all printed at the 
same time; that one impression was made 
and the form was then taken down. Cas- 
tanares swears that all the paper so printed 
was sent by him to Micheltorena and re- 
ceived back in March, at one time. The 
habilitated paper for 1843 has been subjected 
to a minute examination. It is pi-oved be- 
yond all doubt by the testimony of Trues- 
*deIL and Tennent, that the paper on which 



, these grants are written could not have been 
printed on the same form as that on which 
other habilitated paper for that year was 
printed. It would be tedious to recapitu- 
late the numerous differences in the shape 
of the letters, in the length of the words, in 
the distances between the words, between 
the letters, and between the lines, on which 
this conclusion is founded. It is enough to 
say that it is clearly established, and is 
visible on inspection. It sei-ves to confirm 
the statement of Pablo de la Guerra that the 
paper was printed during the year 1843, at 
diffex-ent times, and as it was wanted. 

"With regard to the transmission of all the 
sealed paper to Los Angeles, and its return 
in March, 1843, at one time, Castaiiares' 
statement is also disproved None of it was, 
■ as we have seen, transmitted by him imtil 
May 8th, and the precise number of sheets 
sent is mentioned in his letter of that date, 
in the reply of Micheltorena acknowledging 
its receipt, June 6, 1843, and in the letter of 
the governor to the prefect to whom he 
transmitted it for distribution. But that 
Castanares did not send it all to" Los Angeles 
is evident from the receipt of Salvador Mtm- 
ras for more than two hundred sheets from 
the custom house at Monterey, dated May 
22, 1843, and from Castaiiares' letter of May 
30th to the justice of the peace of Monterey, 
transmitting to that officer a portion of the 
paper. The evidence is further confirmed 
by the fact that a majorily of the documents 
for the year 1843, found in Monterey, are 
on paper habilitated by Castaiiares alone, 
which is inconsistent with the supposition 
that all the paper, after being rubricated and 
sealed by Castaiiares, was transmitted to 
the governor for his rubric, and by the lat- 
ter retm-ned, after being rubricated, to 
Monterey. The falsehood of Castaiiares' 
statements on other points in these cases 
will hereafter be shown, in connection with 
other branches of their investigation. 

It is to be obsei-ved that the evidence of 
fraud afforded by the proofs with regard 
to the habilitation of the paper can only be 
applied to the first grant to Limantour; his 
second or Islands grant being dated in De- 
cember, 1843, at a time when habilitated pa- 
per for that year was undoubtedly extant 

"We proceed to consider the evidence more 
particularly applicable to the Islands grant. 
This grant beai-s date on the 16th of De- 
cember, 1843. Among the claims presented 
by Limantour to the boai-d is that for La- 
guna de Tache, dated December 4, 1843. 
This grant purports to be made in considera- 
tion of his valuable services and loans in 
money and effects. The Islands grant pur- 
ports to be made in payment of duties ad- 
vanced by Limantour on the cargo of the 
Ayacucho, which was shipwrecked; and al- 
so in consideration of services rendered by 
him on divers occasions to the department 
The petition found in the expediente in this 
case is signed by Limantour, and dated De- 
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cember 13, 1843. It is shown beyond con- 
troversy that neitter at the date of this pe- 
tition, nor for three months previously, had 
Limantour been in California, and that he 
did not arrive here until July, 1841. It ap- 
pears in proof that, in the fall of 1841, the 
Ayacucho, a vessel belonging to Limantour, 
was wrecked off the Punta de Reyes. The 
goods saved from the wreck were st6red in 
the house of Captain Richardson, and the 
greater part of them were subsequently sold 
by Limantoiu:. In the faU of 1842, or be- 
ginning of 1843, he undoubtedly made con- 
sidei-able advances to Micheltorena, who 
had been furnished by the government, in 
additioti to the ordinaiy resources of the 
depai-tment, with a credit on the custom 
house at Mazatlau ,for §8,000 per month. 
Drafts in favor of Limantour for §10,221 
were accordingly drawn hj Micheltorena on 
that custom house, which were, on the 24th 
of May, 1843, ordered by the supreme gov- 
ernment to be paid, as appears by the of- 
ficial letter of the minister of war and the 
navy, communicated by the minister of the 
treasury to the treasurer general of Mexico, 
and by the latter department transmitted to 
the treasurer of the department of the Cali- 
fornias, among the records of whose office 
it is found. 

It may here be remarked, that so far as it 
appeai-s from the archives, the payment of 
this draft was a complete settlement of all 
accounts between Micheltorena and Liman- 
tour for the advances which had been fur- 
nished by the latter. It is probable that on 
the receipt of these drafts, Limantour im- 
mediately proceeded to Mexico to obtain the 
order for its payment, which v(e have seen 
was issued on tlie 24th of 'aiay, 1843. It is 
at all events clear, if the testimony addu- 
ced by himself is to be relied on, that in the 
months of April, -June, and December of 
1843, he was in Mexico. 

The ratification or approval in the margin 
of the grant for two leagues at Yerba Buena, 
signed by Bocanegra, is dated April 18, 1843. 
This instrument states that, in consideration 
of the services rendered by Jos6 T. Liman- 
tour, the supreme government approves the 
grant made, and it confirms the property 
granted, of which this document (that is, 
the grant) makes mention, which is returned 
to the pai-ty interested. In the "adverten- 
cia" or note appended to the "acuerdo" or 
ratification produced by Castanares, it is 
stated that "the supreme government has 
heretofore ratified and approved the grant 
made to the foreigner Limantour, setting 
down upon the original titles themselves 
said ratification and approbation, and re- 
turning them to the party interested, in the 
months of April, June, and December of 
1843, and June of 1844." 

It cannot, I think, be doubted that in these 
documents it was intended to be stated that 
the titles, with the ratifications appended, 
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were delivered to the interested party in 
person at the time mentioned. No proofs- 
have been offered to show that the titles 
were sent to Mexico by Limantour, while- 
he remained in California. If such had been 
che case, his messenger would no doubt have 
been produced; or, at least, the fact that 
the documents were sent to Mexico would 
have been somewhere suggested in the evi- 
dence. But the testimony of Castaiiares 
and Keenan, the claimant's own witnesses, 
places this matter beyond doubt. Castanares- 
states that from the middle of September, 

1842, when he entered upon his office as 
administrator of the custom house at Monte- 
rey, he remained in that city until the be- 
ginning of December, 1843, with the excep- 
tion of a trip to Los Angeles, in the early 
part of November, 1842. He further states, 
that he sailed in the bark Glarita for the 
port of San Pedro, in Upper California, and 
that he there embarked on the Trinidad for 
San Bias. The records of the custom house 
show that theClarita sailed fi-om Monterey 
with Don Manuel Castanares and family on 
board as passengers, on the 13th of Decem- 
ber, 1843. In reply to the one hundred and 
thirty-ninth question, he says that at thfr 
time he left Monterey in the Clarita, Liman- 
tour was not inTMonterey, nor had he seen 
him there within the three or four months pre- 
ceding. James Keenan, a witness produced 
by the claimant to prove that in 1843 Liman- 
tour spoke of his having "lands and prop- 
erty in California," states that the conversa- 
tion to which he refers occurred on the road 
between the city of Mexico and San Juan 
de los Lagos, in the latter days of November,. 

1843, To this testimony may be added that 
of Jacob P. Leese, who states that Liman- 
tour sailed from this country for Mexico 
early in 1843, in a schooner which he had 
purchased, and which was laden with aguar- 
diente, and that he did not return until 1844, 

But the precise date of Limantour's return 
to California is shown by his own memorial 
to the administrator of the custom house, on 
the subject of the seizure of the cargo of the- 
Joven Fanita for want of a register. In that 
memorial he states that on the 20th of April, 

1844, he sailed from Mazatlan in the Joven 
Fanita for San Pedro and Santa Barbara, in. 
Upper California; that on the 16th of May 
he discovered that his register had been eaten 
by rats; that on arriving at San Diego he pre- 
sented to the captain of the port the frag- 
ments of the register, and other documents. 
He therefore asks the administrator of the- 
custom house to consider the embarrassment 
in which he is, and to do what may be proper 
in the premises. The various documents by 
which this petition was accompanied, the or- 
der of the administrator of the custom house, 
the certificate of the packages contained in. 
the cargo, the very fragments of the docu- 
ment alluded to by Limantour, and, finally,, 
the order of Micheltorena, by which he took 
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possession of the goods, under an engagement 
to account to the custom house for their esti- 
mated value. In case they should prove to 
have been liable to confiscation, are. all found 
in the archives, having every mark of gen- 
uineness. 

In the "carpeta" or bundle of documents 
presented by Ijimantour, with his memorial to 
the custom house, are the "guias" or certifi- 
-cates from one custom house to another, stat- 
ing that the proper duties have been paid on 
the cargo therein referred to. By these docu- 
ments it is shown that on the 24th of Jan- 
uary, 1844, Limantour was at Colima, bound 
for San Pedro, with goods. On the 8th of 
March, 1844, he was at Guadalajara with 
:goods, shipped on the Joven Fanita for the 
ports of San Pedro, Santa Barbara and ilon- 
terey. This fact is shown by an invoice dated 
at Guadalajara on the Sth of March, and sign- 
<?d by himself. On the 24th of March, 1844, 
he was at Tepie with goods, bound for Mon- 
terey. On tlie 26th of March, 1844, he was at 
San Bias. On the 17th of April he was at 
Mazatlan, bound for San Pedro, in the Fanita. 
On the 16th of May, 1844, he was in latitiide 
22° 27' N., and longitude 119" 44' W., on the 
Joven Fanita, bound for San P^dro. On the 
•29th of July, 1844, he was in Monterey, solicit- 
ing the release of his cargo. These last two 
positions appear from Limantour's memorial 
to the custom house, already referred to. 

The importance of establishing the position 
of Limantour at these dates will hereafter ap- 
pear, when W3 revert to the testimony of 
"Castafiares on the other branch of the ease. 
It is sufficient here to observe, that it is evi- 
<aent from the statement of Castanares him- 
self, that neither the petition of Limantour 
for the Islands grant, dated at Monterey on 
the 12th of December, 1843, and which is 
signed by himself, nor the grant for Laguna 
de Tache, dated December 4, 1843 (a copy of 
which was presented to the board for con- 
firmation, but which was abandoned without 
proof), could have been written at the time 
they bear date 

We now approach the consideration of a 
part of the evidence applicable to both the 
grants under investigation by which it is 
urged by the United States the forgery of 
those documents is conclusively established. 
The testimony referred to is that which re- 
lates to the seals. It is proved by the testi- 
mony of Pablo de la Guerra, and Castaiiares 
admits the fact, that there was but one seal 
in the custom house of Monterey, which was 
used on official documents. The impressions 
of this seal on documents of undoubted au- 
thenticity from the archives have been eojn- 
pared with those found on the grants and pe- 
titions produced by the claimant in the cases 
under consideration. It is shown beyond all 
d-oubt that the two cLissea of impressions 
could not have been made with the same seal. 
It would be tedious to detail the numerous 
-differences pointed out by the witnesses be- 



tween the genuine seal and that found on the 
grants in question. They are readily detect- 
ed on attentive examination, and are dis- 
tinctly discernible in the photographic fac 
similes which have been exhibited in the 
cause. A m ong all the impressions, amounting 
to upwards of a thousand, of the custom 
house seals found on " various documents in 
the archives for the years 1843 and 1844, 
impressions similaj to those on the papers in 
these eases are. found on but eight other docii- 
ments. 

An examination of these documents will, 
however, show that the existence of these 
seals upon them strengthens the proof of the 
fraud alleged in this case. The first is the 
expediente in the case of the alleged grant to 
Limantour of eighty square leagues at Cape 
Mendocino. In this case the original grant 
was not produced, and the claim was rejected 
by the board, and has been abandoned by 
Limantour. The petition which is produced 
is dated Monterey, Decemoer 16, 1844. It is 
in the handwriting of Limantour. The paper 
on which it is written is habilitated by the 
rubrics of Micheltorena and of Pablo de la 
Guerra, who was then administrator of the 
custom house. Pablo de la Guerra testifies 
that the rubric attached to his name is not his 
genuine rubric, nor was it placed there by 
him. We shall hereafter see that this docu- 
ment is not the only one produced in this 
case which bears the forged rubric of Pablo 
de la Guerra. 

The next is the grant to Antonio Chaves. 
The claim in this ease was presented by 
Limantour as assignee of Chaves. No proof 
of any kind was adduced in support of it. It 
was accordingly rejected by the board. The 
assignment under which Limantour claimed 
is dated at Monterey on the 1st of February, 
1844, and is signed by him as well as Chaves. 
The latter, in his deposition, states that the 
consideration for the assignment, viz. five hun- 
dred dollars, was paid by Limantour to him 
on that ■ day. We have already seen that 
Castaiiares swears positively that Limantour 
was in the city of Mexico in the month of 
February, 1844, and that in fact he was, on 
the 1st of February, neither there nor at 
Monterey, but on the road between Colima 
and Guadalajara. It is therefore impossible 
that the assignment could have been made on 
the day it bears date; or that Chaves' state- 
ment with regard to the payment of the 
money by L'mantour can be true. The sub- 
scribing witnesses to this assignment are 
Manuel Castro, Francisco Pico and Francisco 
Aree. 

The third is the petition of Castaiiares for 
La Estrelia. It is in the handwriting of 
Limantour. Castanares himself, though his 
name is attached to the pet'tion, was, at the 
time of his esa.mination, ignorant of its exist- 
ence. He states that he applied to and ob- 
tained from Micheltorena two grants— one for 
lands near the beach of Juana Briones, the 
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other for a place called "Las Mariposas." In 
4ins'wer to the one hundred and eighty-eighth 
■question he states positively that he never 
iipplied for any other gx-ants in California 
than the two above mentioned. 

The fourth document which bears the same 
«eal as that on the Limantour papers, is the^ 
^rant to Francisco Pico and Jos6 A. Castro. 
It purports to be signed by Mieheltorena and 
31. Jimeno, secretary. In the index of land 
grants made by the latter officer, no mention 
■of this grant is to be found, although a grant 
made on the very day (December 29, 1S43) 
■on which this grant purports to have been 
made is duly indexed. No expediente was 
I)roduced in this case. The court, though -en- 
tertaining and expressing much doubt as to 
Its genuineness, confirmed the claim, not con- 
•ceiving itself at liberty to substitute its sus- 
■picions for the positive testimony of the wit- 
nesses who testified to its genuineness. Those 
witnesses were Francisco Arce, Vicente P. 
Gomez and Jose Y. Limantour. It is proper to 
4xdd that at the tune the discrepancy in the 
seals had not been discovered. 

The fifth document is the grant to Ramon 
4ind Francisco de Haro. In this case, which 
has not yet been submitted for decision, the 
•deposition of Vicente Gomez has been taken. 
This witness confessed on the stand that the 
■original grant produced by the claimants had 
been written by himself in ISoO, That at 
that time it had neither the rubrics of Mich- 
-eltorena nor of CastaSares at the top, nor the 
signature of Jimeno at the bottom. That the 
signature of Micheltorena was then very light- 
ly traced. He adds that he did this at the 
request of a Mr. Gliddon, but that he had 
no idea "so ridiculous a thing would be pre- 
sented in coui-t." In order to test the truth 
•of the witness' statement, and to ascertain 
whether he had, in confessing a forgery, com- 
mitted a perjury, he, at the request of claim- 
wants' counsel, wrote out in the presence of 
the court what was dictated to him. The 
writing was found to be in all respects the 
same as that of the grant in question. As 
the proofs in this case are not yet closed, any 
further observations upon it would perhaps 
"be inexpedient. 

The sixth document on, which the Limantour 
seal aijpears is the grant to aiodesta de Cas- 
tro. This case was rejected by the board of 
-commissioners. In their opinion, the board 
say: "A paper purporting to be the original 
grant is filed in the case, and the genuine- 
ness of the signatures of the governor and 
secretax'y appearing on it are proven by the 
■deposition of Jos6 Y. Limantour. This con- 
stitutes the whole testimony in the case. The 
grant refers to the original petition and map 
mentioned in the expediente in explanation 
of the boundaries. These documents are not 
produced, and from the index of the records 
•of the former government, now in the custody 
of the surveyor general, it appears that none 
such exist in the archives." After alluding 
to the imperfect description of the land con- 



tained in the grant, and the absence of any 
evidence of occupation or possession of the 
premises, the board add: "But independent- 
ly of these considerations, ■ there are a num- 
ber of suspicious circumstances connected 
with the grant itself, which we should not 
feel justified in passing over in silence. The 
grant purports to be made on stamped paper 
for the years 1S44 and 1845. Upon comparing 
it with'a number of grants of undoubted gen- 
uineness, made upon stamped paper for those 
years, it is found to differ in so many impor- 
tant particulars as to suggest strong doubts 
of its authenticity." These differences are 
then enumerated, and the board observe: 
"The rubrics annexed to the certificate of 
habilitation by Don Pablo de la Guerra are so 
different from those on the genuine paper, 
as to leave but little doubt of their being 
simulated." The opinion concludes as fol- 
lows: "If, therefore, the claim were unex- 
ceptionable in other respects, we should not 
feel justified in entering a decree of eonfii'ma- 
tion on such a paper as this, without very 
strong testimony in explanation of the suspi- 
cious circumstances connected with it. The 
claim is accordingly rejected." 

The seventh document on which this seal 
appears is the petition of Manuel Castro for 
a sobrante. This petition states that "in the 
location which was granted to Don JosS Li- 
mantour, called 'Laguna de Tache,' there re- 
sults-considerable surplus," etc. This refer- 
ence to the grant to Limantour of Laguna 
de Tache might seem to afford some proof of 
the genuineness of the latter. This grant is 
dated on the 4th of December, 1S43. The pe- 
tition of Castro purports to be dated on the 
7th of December, and the marginal order of 
Micheltorena on the 12th of December of the 
same year. Unfortunately, however, for the 
genuineness of either document, it appears 
that the dates of both the marginal order and 
the petition have been altered from October, 
as they were originally written, to December. 
The alteration is obvious on inspection. It 
is plainly exhibited in the photograph of the 
original, which has been filed. It has been 
so clumsily effected that the last syllables of 
the word Octubre still remain, and the word 
is spelled Deeietubre instead of Deciembre. 
The allusion, therefore, in the petition of Oc- 
tober 7th, to a grant made on the 4th of De- 
cember, must have been prophetic. It ought 
to be added that the genuineness of the grant 
to Manuel Castro is testified to by "William A. 
Richardson. The claim was rejected by the 
board. 

The last document to be noticed is the peti- 
tion of Ma. Antonia Pico de Castro. This pe- 
tition, though in the name of 51. A. Pico de 
Castro, is signed by her son, Manuel Castro, 
whose petition with altered dates, referring 
to the grant of Laguna de Tache, has just 
been noticed. No original grants or expedi- 
entes were produced by Limantour in any of 
the claims presented by him for confirmation, 
with the exception of the documents in the 
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cases now before this court, and the expedi- 
ente in the Mendocino ease for eighty leagues. 
As none of these documents, copies of which 
were presented to the board, have been exhib- 
ited in this court, it may be presumed that 
they bear the same seal as the other docu- 
ments presented by Limantour, and that their 
production would not tend to establish the 
genuineness of the latter. 

We have thus examined in detaireaeh of 
the only documents on file in the office of the 
surveyor general which have the same seal 
as that on the papers in the eases under con- 
sideration. It is apparent that, so far from 
affording proof of the genuineness of the 
latter, the circumstances surrounding them 
are so suspicious as to corroborate rather 
than to weaken our convictions of the fraud 
imputed to the claimant. We have seen that 
all the grants presented by Limantour to the 
board for confirmation purport, with one ex- 
ception, to have been made in consideration 
■of his services to the department and of sup- 
plies furnished by him. 

The evidence relating to the consideration 
on which the two grants submitted to this 
court are alleged to have been made, will 
now be adverted to. The principal witnesses 
relied on by the claimant to prove that the 
supplies, in payment of which the grants are 
said to have been made, were in fact fur- 
nished to Micheltorena, are Manuel Casta- 
Sares and Jose Abrego. Manuel Castanares 
testifies that in the month of February, 1843, 
he received at Monterey a letter from Gov- 
ernor Micheltorena, informing him that he 
had made a contract with Limantour, from 
whom he had received certain amounts in 
money and clothing for his troops, and that 
in payment thereof he had given to Limantour 
drafts upon Mazatlan and upon the genei-al 
treasuiy of Mexico, "having made to him 
some grants of land." Governor Michel- 
torena therefore requested the witness to 
write to Santa Anna, and to those ministers 
with whom he was on terms of friendship, 
representing the destitute condition of the 
departmental government, and recommending 
the payment of the drafts and the approval 
of the grants. He accordingly- wrote to Santa 
Anna, Tornel, and Boeanegra as requested, 
—Santa Anna being at the time president; 
Tornel, minister of war; and Boeanegra, 
minister of external and internal relations 
and of government. Replies were received 
from these persons by the witness in Decem- 
ber, 1843, stating that his recommendation 
had been complied with, and in that of Santa 
Anna it was added that Mr. Limantour had 
been authorized to make new loans to Michel- 
torena. Castanares further states that a fe^ 
days after his arrival in Mexico, on his re- 
turn from California, and in the month of 
February, 1844, Limantour visited him at his 
house and handed him a letter from Michel- 
torena, in which he (Micheltorena) informed 
the witness that he had received new supplies 
from Limantour, and recommended anew Mr. 



Limantour to him (Castanares) in order that 
he should procure the payment of the drafts 
given to Mr, Limantwur in consideration of 
those supplies— Micheltorena having made to 
him (Limantour) new concessions of land by 
virtue of the authorization he had received 
from the Mexican government. The witness 
further states that in the year 1844, and some 
three or four months after his meeting with 
Limantour in Februaiy, the latter showed 
him two titles for land in California, which 
he recognizes as those produced in these 
cases. 

Such is in substance the statement of this 
witness with regard to the consideration on 
which these grants were founded. The fla- 
grant falsehood of his evidence with regard 
to the habilitation of paper for the year 1843, 
which has already been exposed, might well 
relieve us of the task of examining this por- 
tion of his evidence, resting as it does on his 
own unsupported assertion. Some observa- 
tions upon it, however, may not be inappro- 
priate. Neither the letter which he testifies 
he received from Micheltorena at Monterey, 
nor that handed to him by Limantour in Feb- 
ruary, at Mexico, are produced, nor is Cas- 
tanares able to state with certainty whether 
or not they are still among his papers in 
Mexico, although he thinks it probable they 
are. (Answer to the nineteenth interroga- 
tory.) We have already seen that the sole 
object of the visit of this witness to Califor- 
nia was to give his evidence in these cases. 
If, then, he had really received letters from 
Micheltorena, it is incredible that he should 
not have searched for, and if possible, brought 
them with him. He could not have been ig- 
norant that they would have afforded the 
most decisive evidence of the genuineness 
of the claims he Came to establish, and would 
have corroborated his own statements by the 
most unquestionable and satisfactory proofs. 
The failure to produce these letters, and the 
inability of the witness even to state with 
certainty that they still exist, indicating that 
he has never searched for them among his 
papers, Is a circumstance of itself sufficient to 
make us doubt the ti'uth of his entire state- 
ment. We have seen that Castanares testi- 
fies positively that the letter of Micheltorena, 
informing him of further concessions of land 
to 'Limantour, was handed to him by the lat- 
ter in Mexico, a few days after his (Cas- 
taiiares') arrival from California, and that 
Limantour showed him his titles some three 
or four months after;wards, in the same city. 
But the documents presented by Limantour 
himself to the custom house at Monterey, and 
found in the carp eta attached to his memo- 
rial, conclusively establish that at neither of 
the dates mentioned by Castanares could Li- 
mantour have been in the city of Mexico. 
On the 24th of January he was, as we have 
seen, at Colima; on the 8th of March, at 
Guadalajara; on the 24th of March, at Tepic; 
on the 26th of March, at San Bias; on the 
15th and 17th of Apxil, at Mazatlan; on the 
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16th of May, lie was at sea, and on the 29tli 
of July, 1844, he was at Monterey. I have 
heen unable to conjecture any answer that 
can be suggested to the proofs thus afforded 
of the falsehood of Castanares' statements. 

The second witness on whom reliance is 
chiefly placed by the claimant to prove the 
consideration on which these grants were 
made, is Jos6 Abrego. This witness states 
that all the accounts between Micheltorena 
and Limantour passed through his hands as 
commissary of the department; that the 
form in which the accounts were kept was 
substantially as follows: In one column 
were charged against Micheltorena all the 
moneys which came into his hands to be 
used as public funds. In an opposite col- 
umn were credited to him all the disburse- 
ments he made. The whole amount receiv- 
ed by him from Limantour, at various times, 
was ?70,000 or §80,000, with which Michel- 
torena stood charged in the accounts, and he 
stood credited in the accounts with ?oG,000 or 
$06,000, These credits were of drafts on 
Mazatlan, and perhaps other places,- and 
there was also a charge against Limantour, 
which stood as a credit to Micheltorena, of 
a certificate for lands in Upper and Lower 
Califox'nia, for upwards of §6,000. In this 
cei-tificate, which was to be sent to Mexico, 
it was stated that according to the accounts 
of General Micheltorena, he appears to have 
received from Seuor Limantour upwards of 
?G,000 for certain lands granted to him by 
the departmental government, according to 
titles which have been given him. This cer- 
tificate the witness swears was signed by 
himself, by Mieheltorena's order, and given 
to Limantour about a year before Michel- 
torena left the country. It was required by 
Limantour, the witness states, in order that 
he might obtain the approval of the supreme 
government of Mieheltorena's acts ^n the 
premises. 

It is proved beyond all doubt that nearly 
all the foregoing statements of Jose Abrego 
are false. Since his deposition was taken, 
the aceouilts of Mieheltorena's administra- 
tion, with the books of the treasurer, Abre- 
go, have been found in the archives. They 
consist of (1) a book of entries for 1841; 

(2) a book of entries, cortes de caja for 1843; 

(3) corte de eaja for 1845; (4) a book of en- 
tries for 1844; (5) a book of entries for 1845; 
also, two books of entries by Jose Abrego 
for 1841 and 1842, These books have been 
produced in court by Mr, E, C. Hopkins, the 
keeper of the archives. He testifies that he 
has carefully examined them, and he states 
the form in which they were kept. It ap- 
pears from his testimony and from inspec- 
tion of the books themselves, that they were 
prepared in Mexico, the first and last pages 
being signed by the "director general of 
rentas," and the intermediate ones by the 
"contador." There were kept (1) a book of 
entries of amounts paid out; (2) a book in 
=!vhieh were entered the amounts received 
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each month, and also the amounts paid out 
each month, showing the balance on hand 
at the end of every month. The items or 
entries are in every case authenticated by 
the signature of Jos6 Abrego, and some- 
times by that of the party receiving. the pay- 
ment. There were also monthly and yearly 
balance sheets made out and examined and 
audited by the governor, or in his absence 
by some other officer. - 

Mr. Hopkins proceeds to state that he has 
carefully examined these books of the com- 
missary department for the years 1842, 1843, 
1844, and 1845, and that they contain no en- 
try whatever of any transactions between 
Limantour and Governor Micheltorena. 
That this statement is accurate, is evident 
from the books themselves, printed copies 
of which have been filed as exhibits in the 
cause. An inspection of the books also dis- 
closes the fact that the description given by 
Abrego of the mode of keeping the accounts 
is xmtrue. It is stated by him, as we have 
seen, that tliere were two columns of items, 
the one containing charges against Michel- 
torena of moneys received by him; the oth- 
er, credits to him of disbursements made by 
him. The books show that, the accounts 
were kept in the form of receipts for dis- 
bursements, which were entered in the book 
and numbered. All the receipts from the 
same party being placed in a carpeta or bun- 
dle, on the outside of which was an abstract 
of its contents. 

All the accounts of Jlicheltorena's admin- 
istration .appear to have been handed to Ab- 
rego at one time, and by him entered in a 
book on the 2d of April, 1845. In this book 
the aggregate amount of the receipts or 
"partidas" is stated, and attested by the sig- 
natures of Micheltorena and Abrego. The 
number of partidas or separate entries is 
one hundred and eight, each of which is at- 
tested by the signature of Jose Abrego, and 
refers to the numbered receipts or vouchers 
contained in the corresponding "carpeta," or 
bundle of vouchers. These last have also 
been examined. They have been found to 
correspond in numbers and amounts with 
the entries or partidas which refer to them. 
Of the authenticity of these books there 
can be no doubt. They are found among the 
archives of the former government. They 
contain intrinsic proofs of their own gen- 
uineness. They are attested by the frequent 
signatures of Abrego and Micheltorena. 
The statement of accounts in them precise- 
ly corresponds with the statement of Miehel- 
torena's accounts made by Abrego himself ' 
to the departmental assembly, on the 15th 
of April, 1845, after the expulsion of Gen, 
Micheltorena, and which is found among the 
archives. And the account as stated in these 
books is carried into the "corte de caja," or 
balance sheet, made out on the 1st of Janu- 
ary, 1846, also found in the archives. It is 
evident from inspection that there are no 
entries of charges and credits in opposite 
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columns, as stated by Abrego; that there is 
no charge in the hooks against Micheltorena 
of $70,000 or $80,000, or of any sum what- 
ever, receiTed by him from Limantour; that 
there is no credit in favor of Micheltorena 
of §56,000 or $60,000 for drafts on Mazatlan 
or Qther places, or an entry of or allusion 
to any such drafts; that there is no charge 
to Limantour and credit to Micheltorena of 
a certificate for lands in Upper and Lower 
California, for upwards of $6,000, nor any 
allTision to any such credit, charge or cer- 
tificate; that the books contain no charge 
whatever against Limantour. And finally, 
that no certificate such as that mentioned by 
Abrego in his answer to the eighth ques- 
tion is any where contained in his books. 
It further appears by the testimony of Mr. 
Hopkins, that no written order from Michel- 
torena to Abrego, directing him to make out 
the certificate to Limantour, can be found in 
the archives,' nor any mention or allusion to 
it; that neither in the books of Abrego, nor 
in any book, paper or account in the ar- 
chives, can be found any "item crediting Li- 
mantour," or any item crediting Michelto- 
rena, as stated by Abrego. And finally, that 
there is found in the archives an official let- 
ter of Garcia' CondS, minister of war and 
marine, addressed to the depai-tmental treas- 
urer, in which he acknowledges the receipt 
from the latter of the "balance sheet made 
in the treasurer's office on the 1st of April, 
1845, showing the amount which Gen. Don 
Manuel Micheltorena distributed in that de- 
partment while he was governor and com- 
mandante general." 

The demonstration of the falsehood of Ab- 
rego's testimony is thus complete. It can- 
not be pretended that there were other books 
and accounts, which have disappeared. 
That the departmental treasury over which 
Abrego presided possessed no information 
of the amounts received by Micheltorena, is 
evident from Abrego's letter of the 15th of 
April, 1845, to the departmental assembly. 

After the expulsion of Micheltorena, an 
inquii-y into the accounts of his administra- 
tion appears to have been instituted by that 
body. A statement was therefore demanded 
of Abrego, which he accordingly transmits 
on the 15th of April, 1845. This statement 
or balance sheet precisely corresponds, as 
has been mentioned, in the items and 
amounts, with the archives; and in the com- 
nnmication to the assembly which accom- 
panies it, Abrego says: "In compliance with 
the wishes of the most excellent department- 
al assembly, I inclose the balance sheet 
formed by this office, showing the amounts 
that his excellency Don Manuel Micheltore- 
na distributed during the time he held the 
administration of this department, and also 
a copy of one of the entries of the return 
which is found in the books of this treasury 
— not having any other class of documents 
or information that can be given relative to 
the administration of his excellency before 



mentioned. Jose Abrego. God and Liberty. 
Monterey, April 15, 1845." 

If any explanation of the evidence, appar- 
ently conclusive of the falsehood of Abre- 
go's testimony, were possible, it would sure- 
ly have been offered by that witness himself. 
Since the discovery and production of his 
books he has not been recalled to the stand. 
Nor has any attempt been made to show 
that there were other books or accounts in 
this office, which in any respect correspond- 
ed to the description given by him of the 
mode in which they were kept, or of their 
contents. If the audacity and hardihood req- 
uisite to permit Abrego to make statements 
susceptible of a refutation so complete and 
apparently so easy should appear incredible, 
it is to be remembered that at the time his 
deposition was taken his booKs had not been 
discovered. They have since been found 
among a mass of other documents at the 
barracks of the United States troops at 
Benicia, where they have remained since the 
conquest of the country— four boxes of pub- 
lic papers, among which these books were 
found, having been recently removed from 
Benicia and placed among the archives by 
the United States district attorney, as de- 
tailed by that officer in his deposition. The 
same observations are applicable to the tes- 
timony of Castanares; for it was not until 
that witness' deposition was taken that the 
documentary evidence with regard to the 
habilitation of the paper was produced. 

With such proofs of the falsehood of the 
mox*e material parts of Abrego's testimony, 
comment on other portions of it might seem 
superfluous. It may however be observed, 
that his statement that the certificate given 
by him to Limantour was required by the 
latter in order to obtain the approval by the 
supreme government of Micheltorena's acts, 
is inconsistent with the facts alleged by the 
claimant to exist. Abrego states that tnis 
certificate was given in Monterey "about a 
year before Micheltorena left"— that is, in 
1844. But if the facts are as contended for 
b3' the claimant, that approval had long since 
been obtained. The gi-ant of four leagues 
at Yerba Buena had been approved on the 
ISth of April, 1843, and the grant returned 
to Limantour. The Islands grant had been 
approved on the 1st of March, 1844; and on 
the 25th of December, 1843, Micheltorena had. 
at Limantour's request, given him a certi- 
fied copy of a dispatch from Bocanegra, dat- 
ed October 7, 1S43, in which the grants al- 
ready made to Limantour were confirmed, 
and leave given to him to acquire further 
country, town or other property. In the ad- 
vertencia or note appended to the "acuerdo'* 
produced by Castanares, and bearing the 
rubric of Bocanegra, it is stated that "the 
supreme government has heretofore ratified 
and approved the grant made to the for- 
eigner Limantour. setting down upon the 
original titles themselves said ratification 
and approbation, and returning them to the 
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party interested, in the months of April, 
June, and December, 1843, and June, 1844." 
It is evident, therefore, that on the claim- 
ant's own showing, the motive assigned for 
•delivering the certificate to Limantour is ab- 
surd. 

The examination of Abrego's testimony has 
not only exposed the perjuries of which that 
witness has been guilty, but it has incidental- 
ly disclosed the fact that no trace whatever 
•of the alleged concessions to Limantour is 
anywhere to be f oimd in the voluminous rec- 
ords and documents now remaining in the 
archives of the transactions of the former 
government of this country. The pregnant 
and almost conclusive negative evidence af- 
forded by these archives will hereafter be 
adverted to. Before dismissing, however, 
the subject of the alleged consideration of 
these grants, a brief statement of the facts 
as they appear in official documents fomid in 
the archives may be necessary. 

It is evident that in the early part of 1843, 
Limantour furnished to Micheltorena advan- 
ces of money, perhaps derived from the sale 
■of the cargo of the Ayacucho, which had 
"been wreclied. In the correspondence of 
•Governor Micheltorena with Manuel Cas- 
taiiares, the first letter is an order to the 
latter "to proceed to negotiate in the com- 
mercial marlcet a loan in money for $10,000 
■or $12,000, hypothecating a certain percent- 
age of the duties that may accme from the 
vessels entering the port" of Monterey. This 
letter is dated January 9th. It is marked by 
the clearness, decision, and military brevity 
so conspicuous in all Mieheltorena's dispatch- 
es, and which so strikingly contrast with the 
■suppliant and almost abject tone of the letter 
addressed to Limantour, and produced by 
the latter, dated on the preceding day. It is 
<liflicult to believe that the governor, who on 
the 9th transmitted the brief and peremptory 
■order to Gastaiiares to negotiate a loan, 
■could, on the preceding day, have written the 
imploring and almost piteous letter to Li- 
mantour, so lavish of promises to give him 
^'drafts on Mazatlan," "contracts with the 
department," and "to enable his vessel to 
■carry on a profitable trade," as, well as grants 
•of any vacant lands he might select, and beg- 
ging him to "do him the favor to call and see 
him, that he might have the honor of con- 
versing with him." 

Whether the advances made by Limantour 
were obtained by Gastaiiares, in compliance 
with Micheltorena's letter of the 9th of Jan- 
■uary, we cannot now ascertain. It is cer- 
tain, however, that for his advances made 
about that time he received a draft on Ma- 
zatlan for $10,221. This draft was, as we 
have seen, ordered by the supreme govern- 
ment to be paid on the 24th of May, 1843. 
On Limantour's return to California in July, 
1844, the cargo of the Joven Fanita was 
seized for want of proper documents. This 
cargo was not restored to him, but was tak- 
«n by Micheltorena on the 18th of August, 



1844, to supply his necessities. For these 
goods he received, on the 16th of May, 1845, 
from the general treasury of Mexico, a draft 
on the custom house at Mazatlan for the 
sum of $56,184,121^, as appears by the official 
communication on the subject, signed by A. 
Batres and Antonio Maria Esnaurrizar, and 
addressed to Abrego. On the receipt of this 
communication, an investigation was insti- 
tuted by Abrego to ascertain what amount 
of goods from the Joven Fanita had in fact 
been received by Micheltorena. For this 
purpose the declaration of Larkin was taken, 
with whom the goods had been deposited, 
and by whom they had been distributed on 
the orders of Micheltorena. By Larkin's dec- 
laration, it appeared that the total value of 
the goods of Limantour received by him was 
$36,104.06iA according to an invoice in the 
handwriting of the former; but according to 
another invoice delivered to Micheltorena, 
their value was 29,\j62A reals. The investi- 
gation seems at this point to 'have been 
dropped. 

It thus appears that for his advances in 
money Limantour was, in 1843, paid the sum 
of $10,221, and for the cargo of the Joven 
Fanita he was, in 1845, paid the sum of 
$50,184,121^, being, it would seem, an over- 
payment of about $20,000 above their value, 
as shown by his own invoice. Whether this 
over-payment was the result of a fraud upon 
the Mexican government, contrived by him- 
self and Micheltorena, it is unnecessary to 
inquire. These two distinct transactions of 
Limantour with Governor Micheltorena, 
which are so clearly explained by the ar- 
chives, seem to have been either by acci- 
dent or design confused and blended togeth- 
er by his witnesses. The fact of their occiu'- 
rence has no doubt suggested the plausible 
idea of founding the pretended concessions 
of land upon the consideration of supplies 
and advances furnished to the governor. 

We will now direct our attention to the 
confirmations of those concessions said to 
have been obtained from the supreme gov- 
ernment. The evidence of these confirma- 
tions originally submitted to the board con- 
sisted of the marginal memoranda on the 
grants themselves, and signed Bocanegra, 
and the certificate signed by Micheltorena 
and Jimeno, in which the dispatch of Boca- 
negra of the 7th of October, 1843, is recited. 
There has since been produced by Castauares 
a certified copy of the order in pursuance of 
which the dispatch is alleged to have been 
written, with the advertencia or note ap- 
pended to it already referred to. With ref- 
erence to the marginal memoranda or cer- 
tificates, it is to be observed that they do not 
on their face purport to be the official act of 
any Mexican functionary. They do not pro- 
fess to come from any minister or depart- 
ment of that government. They are authen- 
ticated by no seal; nor are they si^ed by 
Bocanegra as minister of any department of 
the Mexican ■ administration. The fact of 
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the approval of the grants is stated in the 
certificates, and to those certificates the sig- 
nature of Bocanegra is appended. It is only 
from other testimony, which shows that at 
the date of the certificates Bocanegra held a 
certain office in the Mexican government, 
that we are asked to presume these certifi- 
cates to have been signed by him officially, 
and in the exercise of the duties pertaining 
to his office. Whether .or not it properly be- 
longed to the department of which he was 
minister to furnish such evidence as this of 
the action of the supreme government, and 
whether the mode in which they are signed 
in any respect corresponds with the provi- 
sions of the Mexican law, which provides 
for the manner in which the ministers are 
to perform official acts, is perhaps doubtful; 
but it is not now necessary to inquire. For 
the more important question is, did the Mex- 
ican government in fact approve these 
grants? wl^atever may be the informality or 
insufficiency of the mode in which that ap- 
proval has been manifested. 

With regard to the certificate purporting to 
have been given by Micheltorena to Liman- 
tour, in which the communication of Boca- 
negra is recited, it might be sufficient to say 
that it bears the spurious or forged seal 
found on the other papers exliibited in these 
causes. It may be observed, in addition, that 
it purports to be signed by Jimeno as secre- 
taiy. But the document was not exhibited 
to Jimeno when he was examined as a wit- 
ness, and we have already seen that Jimeno 
at the time his deposition was taken was 
ignorant that any grants whatever had been 
made to Limantour by Micheltorena. The 
pretended communication of Bocanegra, set 
forth in the certificate, refers to an official 
note of Micheltorena of the 24th of Febru- 
ary, inclosing the memorial of Limantour, in 
which the latter asked of the supreme goy- 
ernment permission to acquire property, etc. 
If Micheltorena had in fact written such a 
note, and if Bocanegra had answered it as 
set forth in the certificate, those communi- 
cations would have been found in the ar- 
chives. 

An exhibit has been filed in these causes, 
in which all the circulars, decrees and dis- 
patches of the supreme government with the 
department of Califoraias, from January, 
1842, to December, 1844, are digested. The 
dates of the various papers are given, and a 
short statement of the contents. The very 
great number of these dispatches— the con- 
tinuous and apparently unbroken order of 
their dates— afford the strongest presumption 
that all the official communications received 
by this department are preserved. It is al- 
most needless to say that no communication 
from Bocanegra, such as that mentioned in 
Micheltorena's certificate, can be found 
jamongst the numerous official dispatches of 
that officer. The communication set forth 
in the certificate is dated, as we have seen, 
on the 7th of October, 1843. Among the dis- 



patches found in the archives is one from the- 
treasury general of the Mexican republic 
dated on that day, and two from the minis- 
try of exterior relations and government, the 
department over which Bocanegra presided, 
and dated respectively- on the 9th and 11th 
of October. It is to be presumed that the 
communication from the treasuiy general of 
Mexico was carried by the same mail or 
courier as that which brought the communi- 
cation from Bocanegi-a of the same date, 
had the letter then been written. It appears, 
however, that the dispatches from the min- 
ister of exterior relations, of the 9th and 
11th of October, were not received until the 
beginning of 1844. But the certificate of 
Micheltorena is dated December 25, 1843,. 
and states that the communication recited 
had been received by the last mail. If there 
were no other circumstances in the case to 
prove the spuriousness of this document, 1 
cannot but consider the negative testimony 
of the archives as almost sufficient of itself 
to lead us to that conclusion. 

The document produced by Castanares, 
and alleged to have been copied from the 
archives of Mexico, remains to be considered. 
The convincing and unanswerable proofs of 
the falsehood of this witness' testimony, 
which have already been adduced, might 
well justify us in dismissing without further 
comment any document produced by him, 
and authenticated by his testimony. But 
there is intrinsic evidence of spuriousness in 
the document itself. In the note or adver- 
tencia appended to the aeuerdo or order for 
the dispatch of the 7th of October, it is 
stated that the supreme government "had 
approved the grant made to the foreigner 
Limantour, setting down upon the original 
titles themselves said ratification and ap- 
proval, and returning them to the party in- 
terested, in the months of April, June and 
December of 1843, and June, 1844." See the 
decisions (acuerdos) set down in the titles 
themselves, which were returned to him as 
decreed. It is evident that the person who 
prepared this document, in his zeal to fur- 
nish evidence of the ratification -and con- 
firmation of every grant which Limantour 
might pretend to have, has lost sight of the 
fact that the confirmations referred to as 
"set down on the titles themselves," could 
not by possibility have been given. Of all 
the titles presented by Limantour to the 
board, only one is dated prior to December, 
1843, viz. the Four-League or Yerba Buena 
grant; and only two, viz. those presented in 
these cases, purport to have been confirmed 
by the supreme government. The confirma- 
tion of the Yerba Buena grant purports to- 
have been "set down on the title," in April, 
1843. But the confirmations stated to have 
been set down in June and December of that 
year, not only do not appear, but there- 
were not at those dates, on the claimant's- 
own showing, any grants in existence on 
which such confirmations could have been. 
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inscribed. With regard to the confirmation 
stated to have been set down in June of 
1844, it is suflScient to say that none such 
appears; the pretended confirmation of the 
Islands grant being dated on the 1st of 
March of that year. 

It has. already been mentioned that the 
archives of the former government, now in 
the office of the United States surveyor gen- 
■eral, have been subjected to a thorough and 
minute examination. The voluminous docu- 
ments which had remained in that office 
confused, in great part unknown, and prac- 
tically inaccessible, have recently been col- 
lected, classified and arranged by Mr.' Hop- 
Itins, the keeper of the archives, to whose 
intelligent and conscientious industry we 
are largely indebted for the information we 
have obtained respecting the administration 
of Gov. Micheltorena. The results of that 
^xamindtion are stated by Mr. Hopkins as 
follows; 

"I have made a special search to discover, 
.among the archives, handwriting similar to 
that in which the grants in these cases are 
written, I never found any grant or other 
Oaper in the archives in that handwriting. 
I have made a special search to discover 
any entry, memorandum or allusion to these 
grants among the archives. I find no men- 
tion or allusion to them, except in the ex- 
pediente in the Islands case on file in the 
-archives. In the Yerba Buena case there is 
an expediente found in Jlonterey by Vicente 
■Gomez, which was not in the original ar- 
chives. I have searched in the journals of 
the assembly for some allusion to these 
grants, but find none. I have also searched 
for the same purpose in the correspondence 
.and miscellaneous documents of the former 
.government, but find nothing. I find noth- 
ing whatever in the archives relating to 
these grants except the document that I 
have mentioned. I find nowhere any refer- 
ence for an 'informe' of the Yerba Buena 
grant to any judicial officer. I find no re- 
port or any allusion to any report made in 
that case to the governor. I have made a 
similar seach for reports, references or 'in- 
formes' in the Islands case. I find nothing 
except what is shown bj the expediente. I 
have searched for the original confirmation 
of these grants, but I have found none, nor 
any mention of or allusion to it. I foimd no 
original communication from any depart- 
ment of the supreme government of Mexico 
referring or alluding to these grants. 
Among the original documents transferred 
to the surveyor general's office, on the dis- 
■solution of the board of land commissioners, 
are several petitions of Limantour for other 
lands in California. No original cases in 
those grants were filed. I find no original 
„ grants to him anywhere in the archives, ex- 
cept those produced in those two cases. I 
have searched especially to ascertain the 
earliest da.tes at which sealed paper for the 
year 1843, habilitated by Micheltorena and 



Castaiiares, was used at Los Angeles. It 
was first used on the 6th of June, 1843. I 
have also searched to a3certain whether any 
land titles were issued by Micheltorena at 
Los Angeles in 1843 on paper purporting to 
be sealed paper for 1843, habilitated by 
Micheltorena and Castanares. I find only 
one,— the grant to Limantour in the Yerba 
Buena ease, now before the court." 

It is, of course, impossible justly to ap- 
preciate the force of the negative testimony 
furnished by the entire absence of any men- 
tion or allusion to the grants in the archives, 
unless the number, the character and the 
apparent completeness of those records, as 
they now exist, be considered. A slight ex- 
amination of the documents contained in the 
printed volume of archive exhibits filed in 
these cases will show how fuU, voluminous, 
and it would seem complete, are the records 
of every important event during Michelto- 
rena's administration. It would be tedious 
now- to describe the large mass of orders, 
dispatches, decrees, circulars, official corre- 
spondence, reports, accounts, etc., which are^ 
printed at length, or a digest of which is 
given in the volume referred to. 

Two records, more particiilarly relating to 
grants of land, may be noticed. Among the 
archives is a list headed as follows: "Index ' 
of lands adjudicated and persons to whom 
they have been conceded." At the foot of 
the list is a note in the handwriting of Man- 
uel Jimeno, secretary of dispatch, and sign- 
ed by him. In this list or index, which has 
long been known under the name of "Jime- 
no's Index," are mentioned the numbers of 
the expedientes, the names of the lands con- 
ceded, and of the persons to whom conces- 
sions are made. On comparing it with the 
expedientes found in the archives, it is 
found to correspond with them in all these 
particulars, with some exceptions, which are 
noted on the index itself. This list em- 
braces land concessions from the year 1830 
up to the 24th of December, 1844. No one 
of the alleged concessions to Limantour ap- 
pears in this list. There is also found in the 
archives a book in which notes or "razones" 
of land grants during the years 1844 and 
1845 are entered. No one of the grants to 
Limantour, purporting to have been made in 
those yeai's and which were presented by 
him to the board, is noted in this book, al- 
though to four of them is attached the usual 
memox'andum of the secretary, that "a reg- 
ister of the grant has been made in the 
proper book." 

The total absence in the archives of all 
record, allusion to or trace of Brrants so. nu- 
merous, extensive and extraordinaiy as the al- 
leged concessions to Limantour, would, of 
itself, be sufficient to suggest vehement sus- 
picions of their genuineness; but when taken 
in connection with the other proofs in these 
cases, it places their true character beyond 
any reasonable doubt An examination, how- 
ever, of the archives at Monterey has disclos- 
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ed some tacts relating to these grants whieli 
deserve mention. By tHe testimony of Mr. 
E. L. Williams, the very intelligent recorder 
of Monterey, it appears that there are in his 
office about thirty documents purporting to be 
dated at Los Angeles. On all of these dated 
1838 the name of that town is written Ciudad 
de Los Angeles, Angeles abbreviated, or Los 
Angeles. On none is the town styled as in 
the Limantour papers, "Pueblo de Los An- 
geles." It also appears that of all the papers 
and documents found at Monterey, no one 
bears the wpter marks which appear on the 
Limantour papers. It may also here be ob- 
served that the grant to Chaves, alleged to 
have been assigned to Limantour and pre- 
sented as we have seen by the latter to the 
board, bears the same water mark as the cer- 
tificate of Mieheltorena already noticed. It 
also appears that on comparing the paper 
habilitated for the year 1843, found at Mon- 
terey, with that on which the Limantour and 
Castanares petitions are written, important 
differences exist. (1) The impression of the 
type on the topmost lines on the latter is 
smaller than that on the former. (2) On the Li- 
mantour and Castanares petitions the impres- 
sion of thp type is not shown upon the last 
page of the paper. ■ On all the other papers 
this impression is visible on all the pages of 
each sheet, indicating that the sheet must 
have been folded when placed under the 
press. 

These coincidences, though affording of 
themselves no conclusive evidence of the 
spuriousness of these titles, are yet signifi- 
cant as corroborating and confirming our con- 
clusions drawn from other testimony, and as 
showing that every circumstance connected 
with them, even the most minute, points un- 
mistakably in tlie same direction. Such is 
the result of the vigorous and thorough exam- 
ination which has been made of the archives 
of this department. It is shown that the 
archives at the city of Mexico are equally 
silent as to the alleged concessions or con- 
firmations in these eases. It appears that on 
the 4th of March, 1854, Mr. Cripps, the Amer- 
ican ehargS d'affaires at that city, addressed 
an official note to Bonilla, the Mexican minis- 
ter of exterior relations, requesting to be in- 
formed whether any record or evidence of 
titles gi-anted to Jose Y. Limantour existed in 
the archives of Mexico. To this note, Bonilla 
replies by enclosing to Mr, Cripps communi- 
cations received by himself from the heads 
of the departments, to whom he had applied 
for the information required. 

In the corgmunication received from the 
minister of fomento it is said: "I have search- 
ed with the greatest care the documents to 
which the note of the senor charge d'aff^iires 
ad interim of the United States refers, and I 
have not found any evidence whatever of the 
grant which might have been made to Mr. J. 
Yves Limantour by General Mieheltorena, of 
four square leagues of land to the west of the 
bay of Sai Francisco, Upper California, Nor 



is there any minute or evidence whatever of 
the approval of said grant by the supreme- 
government, which, as it is said, has been 
authorized by Seiior Bocanegra. Nor are- 
there any titles of any other land which 
might have been granted to said Limantour 
in Upper California, and it is remarkable that 
there is not a single communication of Seiior 
Mieheltorena in which notice is given of 
grants of lands which he had made, whereby 
knowledge might be obtained in relation tO' 
those of the said Limantour." The commimi- 
cation from the ministry of war and marine, 
and from that of the general and public ar- 
chives of the nation, are to the same effect,. 
and in the communication of the minister of 
foreign affairs to Mr. Cripps, of the 6th of De- 
cember, 1S55. he informs the latter that the- 
three offices of fomento. of war, and of the- 
general archives, are the only ones where the- 
evidences of the alleged grants could be found" 
in the city of Mexico. He therefore refers Mr. 
Cripps to the archives of the public offices of 
California, How unproductive the search iu' 
these latter has been we have already seen. 

It is worthy of note that the acuerdo and 
advertencia produced by Castanares purport 
to be among the archives of the ministry of 
fomento, the department from which the fulE 
and explicit communication just cited was re- 
ceived by Bonilla, and that they bear the cer- 
tificate of the Manuel Orosco who, in 1854» 
as minister of the general and public archives, 
officially informed Bonilla that no documents- 
relating to these titles could be found among- 
the archives of his office. The evidence whielL 
has thus far been considered has established, 
it is conceived, beyond all question, that the- 
titles of the claimant could not have been, 
made at the time, in the manner, and under- 
the circumstances alleged by him. 

We will now briefly consider the direct and; 
positive testimony, which discloses the time- 
and place at which and the persons by whom 
they were fabricated. The witnesses who tes- 
tify on this point are Frangois Jacomet and! 
Auguste Jouan, of whom the former was a 
clerk in the house of Robin & Co., Mexico, of 
which Limantour was a partner, and the lat- 
ter was an agent of Limantour in California. 
Jacomet testifies that in the fall of the year 
1852 he saw W. A. Richardson, who was thea 
in the city of Mexico, in frequent consultation 
with Limantour; that he does not know the- 
nature of their business, but that on one oc* 
easion he saw them making a plan, for whiclt 
they borrowed from himself a box of instru- 
ments; that Mieheltorena frequently came to- 
the house, and after being closeted with Li- 
mantour. came out with an order of Liman- 
tour on the witness for money; that he saw 
Mieheltorena writing at a table, on which 
were some sheets of Mexican paper having: 
stamps upon them not of the year in which he- 
was writing; that he saw Emile Letanneur 
writing on this paper after Mieheltorena had 
written upon itt that he also paid on the or- 
der of Limanto;ir four hundred dollars to Mr. 
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Bocanegra, and that he knew of no husiness 
transactions between them up to that time. 
The witness adds, that a quarrel having 
arisen between Limantour and Robin, his 
partner, the former exhibited to the witness 
a letter of Robin, in which he threatened "to 
denounce Limantour as a maker of false in- 
struments, and that he would denounce not 
only him, but his accomplice, Mr. Bocanegra; 
that Limantour was exasperated at the 
charge, and said that if he continued to abuse 
him in that way, he would, through the in- 
fluence of Mr. Bocanegra and others, have 
him put into prison." 

Auguste Jouan testifies that in March, 1852, 
at the city of Mexico, Limantour exhibited to 
him some four or five titles for land in Cali- 
fornia signed by Micheltorena, one of which 
was in the name of Limantour, the others in 
those of various persons; that Limantour pro- 
posed to him to go to California, find out 
where the lands were, (on which point Liman- 
tour could give him no indication) and make 
a survey of them; that he accordingly went 
to California, where Limantour also arrived 
towards the end of 1S52; that on the arrival 
of Limantour, they had frequent conversa- 
tions in regard to his titles; that he (the 
witness) expressed surprise at seeing titles of 
land shown to him by Limantour which he 
had never seen before, and that he conversed 
"freely with him without dissimulation" as to 
their being fraudulent; that when Limantour 
gave him the titles for translation, he noticed 
that on the Islands grant the ratification by 
Bocanegra was dated in 1843. while the grant 
itself was dated in 1844; that on calling Li- 
mantour's attention to this discrepancy, he 
was told by the latter to erase the figure "3" 
in the date of the ratification and substitute 
the figure "4." This he accordingly did, in 
the presence of Victor Prudon, but intention- 
ally in so. rough a manner that a hole was 
left in the paper, and that he had not seen 
the paper from that day until it was exhib- 
ited to him at his examination, after he had 
made the foregoing statement with regard to 
it. The witness, also states that Limantour 
gave him for translation fourteen titles, none 
of which were identical with any of those he 
had previously seen in Mexico. The witness 
further states the substance of various con- 
versations between himself and E. Letanneur, 
in which the latter gave an account of the 
place and time at which these titles were fab- 
ricated and signed by Micheltorena and Bo- 
canegra, but as the admissibility of these 
conversations is questionable, ut is unneces- 
sary to dwell upon them. The witness fur- 
ther states that on Limantour's arrival, he 
saw in his possession a bundle of papers cov- 
ered with black glazed cloth, with the official 
seal of the French legation stamped upou it, 
directed to M, Dillon, consul of France in San 
Francisco; that Limantour at the time said 
it contained papers; that he again saw this 
bundle at the St. Francis Hotel, when Letan- 
neur opened one of Limantour's trunks; that 



Letanneur then told him it contained about 
eighty blank titles and petitions, all signed by 
Micheltorena, and which were the same as 
those used by Limantour for his California 
land titles. About two days after he was in 
company with Limantour and Letanneur at 
the hotel, when Limantour informed them 
he was going to dine with M. Dillon, and 
both Letanneur and Jouan remarked that he 
carried under his overcoat the bundle di- 
rected to M. Dillon which he had seen on 
board the steamer and again at the hotel. 
He adds that Letanneur assured him that 
M. Levassear. the French minister, had no 
knowledge tnat the official seal had been 
used in this manner, and that Limantour had 
obtained it fraudulently, etc. He also states 
that in his (witness') conversations with Li- 
mantour, the latter "'never denied, but on the 
contrary- always admitted" that his titles 
were fraudulent; and finally, that Letanneur 
gave him, before he embarked for Mexico, 
four of the blank titles which, as he said, he 
had taken from the bundle before described, 
being induced to do so by Limantour's state- 
ment that each one was worth in California 
$10,000. That Limantour subsequently of- 
fered him §1,000 if he would surrender them, 
which he refused. 

I have not thought it necessary to detail 
at length the positive, frequent and circum- 
stantial statements contained in this deposi- 
tion relative to the admissions by Limantour 
of the fraudulent character of the titles. If 
his testimony is believed, there is an end of 
the case. But as he, by his own showing, 
was an agent and accomplice of Limantour, 
his unsupported declarations are entitled to 
but little weight. We will therefore consider 
how far they are corroborated by other 
proofs. We have seen that Jacomet testi- 
fies that the grants are in the handwriting of 
Letanneur, and Jouan states that Letanneur 
admitted to him he had written them. These 
statements are strongly corroborated by cir- 
cumstances heretofore adverted to: The fact 
that nowhere 4n the archives can be found 
any writing similar to that of these grants; 
that the writing of Captain Maciel, who is 
said by the claimant's witnesses to have writ- 
ten them, is found on comparison to b.e es- 
sentially diECerent; that these grants are both 
in the same handwriting, although purporting 
to be made, the one at Los Angeles, and the 
other, after an inte'-val of ten months, at 
Monterey, and though Maciel, according to 
i the claimant's own witnesses, was only oc- 
casionally employed in the secretary's office; 
the spelling of the words "fundadero" and 
"estacado"* and finally, the fact that Letan- 
neur himself admitted the writing to be his, 
before a grand jury, though he subsequently 
denied it on the stand. 

All these circumstances tend strongly to 
corroborate the testimony we are consider- 
ing. The statement of Jouan with regard 
to Limantour's arrival with the forged titles 
in his possession, is corroboi-ated by the fact 
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that not only al] the petitions of Limantour 
to the board of commissioners, but all the 
petitions in the cases, the titles in which 
bear the spurious seal found on the Limantour 
documents, were filed in the months of Feb- 
ruary and March, 1853, with one exception— 
the petition of Josefa de Haro— which was 
filed on the 16th of March, 1S52. But the 
title fabricated by Gomez, and bearing the 
Limantour seal, was not exhibited until 1854:, 
having been then, as was alleged, recently 
discovered. Again, the Islands grant men- 
tioned by Jouan as having been altered by 
him, exhibits the erasure and the hole in the 
paper described by the witness. No attempt 
has been made by the claimants to explain 
or account for this circumstance. The wit- 
ness had given his testimony with regard to 
it before the grant was exhibited to him. The 
paper had been for several years in the cus- 
tody of the surveyor general. It was not at- 
tempted to be shown that the witness had 
seen the document before giving his testi- 
mony. 

But the strongest and most conclusive cor- 
roboration of the testimony of this witness 
is the fact that he produces one of the blank 
titles which, as he says, were taken by Le- 
tanneur from the bundle of documents in Li- 
mantour's possession. This title consists of a 
paper habilitated by the rubrics of Jlich- 
eltorena and Pablo de la Guerfa. On the 
margin is an ordei of concession signed by 
Micheltorena, the space where the petition is 
usually written being left blank. Attached to 
it is another paper habilitated in the same 
manner, the first, second and third pages of 
which are blank, except that on the latter is 
the signature of Micheltorena. The genuine- 
ness of MIcheltorena's signatures and rubrics 
to these documents is established. The ru- 
bric of Pablo de la Guerra he pronounces a 
forgery. 

I have been unable to conjecture any mode 
by which the existence of such documents can 
be reconciled with the possible integrity of 
the governor. If they were obtained by Le- 
tanneur, as stated by ^ Jouan, from a bundle 
in Limantour's possession,— and Lelanneur, 
though subsequently examined by the claim- 
ant, does not deny the fact, nor was he in- 
terrogated with respect to it,— they show that 
Limantour had in his possession the means 
aijd instruments for effecting the fraud char- 
ged upon him. And, even if we regard the 
statement that thej were obtained from Li- 
mantour as doubtful, they nevertheless remain 
in court, the mute but undeniable evidence 
of the fact that Gov. Micheltorena has been 
willing to lend himself to the fabrication of 
false titles, and to affix his name to docu- 
ments which could only have been intended 
to be used for some fraudulent purpose. If 
all other proofs in these eases were wanting, 
the fact that documents are produced bear- 
ing the genuine signature of Micheltorena, 
and the forged rubric of Pablo de la Guerra, 
coupled with the fact that no trace of any 



of- the alleged grants tt Limantour is found 
in the archives, would be sufficient to sug- 
gest vehement suspicions as to their genuine- 
ness. But our suspicions become certainties 
when these documenls are shown to have 
been in the possession of the claimant him- 
self about th*e time at which he first pre- 
sented his numerous claims to the board for 
confirmation, and that among the papers so 
presented is found one (the petition in the 
Mendocino case) bearing the genuine signa- 
tm-e of Micheltorena, and the forged rubric 
of Pablo de la Guerra, precisely resembling 
the blank documents produced by Jouan; 
when we find, also, on the petition of the 
Islands, that the marginal concession speaks 
of the "land solicited," while the "Islands" 
constitute the chief objects of the petition,— 
a form of expression which would hardly 
have been used had the marginal concession 
been written after, and with a knowledge on 
the part of the grantor of the contents of the 
petition. 

We have, at length, reached the end of our 
protracted and laborious examination of the 
evidence in these cases. We have not thought 
it necessary to notice in detail much of the 
testimony which has been taken. In view of 
the conclusive evidence by which it is shown 
that these titles cannot be genuine, we have 
considered the testimony of the witnesses 
who state that at various times Limantour 
spoke of or exhibited these grants, as deserv- 
ing of but little weight. In some instances 
these witnesses? have, no doubt, intended to 
testify truly. But the date or the import of 
the conversations may have been inaccurate- 
ly remembered, or Limantour may have then 
been contemplating the frauds he subsequent- 
ly consummated. But no declarations of 
Limantour that he had titles for lands in 
California, no matter when, to whom, or how 
often made, can overthrow or even affect the 
force of the demonstration which has shown 
these titles to be spurious, and especially 
when to the evidence of those declarations is 
opposed testimony of his admissions of their 
fraudulent character, and the undoubted fact 
that from the conquest of the country until 
1852, he neglected to assert or even give no- 
tice pf his claims; and that on one of them 
he suffered a city to be founded, lots to be 
sold at extravagant prices, and buildings to 
be erected at great expense upon the land, 
for four years, during which he neither in 
person, by an agent, or by lettei", or a public 
notice, apprised the inhabitants of his rights. 

A brief recapitulation of the more impor- 
tant facts established by the proofs will con- 
clude oui labors. We have seen that the 
claims in these cases are but two out of 
eight presented by the claimant to the board 
for confirmation. The alleged concessions 
are found to be in all respects extraordinary 
and unprecedented, whether we consider the 
enormous extent of the land granted and its 
situation and importance to the government, 
the character of the grantee, or the considei'a- 
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tion on wbieh the grams are alleged to have 
been" made. To mate any grant" of land to 
a foreigner was a departure from an ancient 
4ind settled policy of the Spanish and Mexi- 
can governments; hut to grant him the most 
important port on the Pacific, witl^ every mili- 
tary position about it or commanding an en- 
trance to it, was an act which, if committed, 
we rray safely affirm was without parallel 
in the history of Mexico, or perhaps in that 
of any civilized nation. 

The grants presented in the cases befox'e 
the court are in their form as singular as 
in their object. They are unattested by the 
secretary, although every other grant made 
-during Micheltorena's administration bears 
the signature of the secretary, as required 
both by custom and by positive law. They 
4ire in the same handwriting, though made 
4it different places and with an interval of 
ten months between them, although the 
person who is alleged to have written them 
is admitted to have been employed only oc- 
casionally in the office. Among all the rec- 
ords of the former government, this hand- 
writing no'nrhere else appears— a fact which 
increases the improbability that Maciel 
■could have written these two grants only. 
His handwriting is found in the records, 
"but it in no respect resembles the writing 
in these gitints. And finally, two witnesses 
«wear that the writing is that of Emile 
Lotanneur, a clei*k of the claimant. The 
grants are made without informes from any 
judicial officers. In the Islands case, none 
a,ppears to have been asked. In the Yerba 
Buena case, it is recited that they were 
4isked and obtained. No such reports or 
references to obtain them can be found in 
the archives. . And it is shown by the testi- 
mony, and by the subsequent official acts of 
the officers themselves, that none could have 
been asked for or given. The only refer- 
■ence pretended to have been made, was 
Ly Jimeno to Richardson, an officer whose 
duties had no connection with the granting 
of lands, who at the time did not possess 
the confidence of the government, and who 
was shortly afterwards removed for mis- 
conduct in office. The letter purporting to 
be written by Jimeno, the secretary, is» not 
presented to that officer, although examined 
as a witness, and he declares his ignorance 
that any grant whatever was made to 
Limantour, although he was secretary of 
the department, and although several of the 
i^rants presented by the claimant to the 
"board bear his attestation,— a statement 
which is corroborated by the records of his 
official action on subsequent petitions for a 
part of the land embraced within these 
gi-ants. 
The expediente in the Yerba Buena case 
, is foimd in 1852, in an office which was not 
Its proper place of custody, by a person 
whose own confession hi another case shows 
Lim to have been engaged in fabricating 
titles, and whose character to this court, 



Tyhich has so often been called on to pass 
upon his credibility, no attempt has been 
made to vindicate. This expediente is shown 
to have escaped the notice of several per- 
sons whose duty or whose interest it was to 
examine thoroughly the records of the office 
where it is said to have been found, and a 
material part of the testimony of the only 
witness (Sei-rano) who pretends to have seen 
it in the office before its discovery by Go- 
mez, is conclusively shown to be a deliber- 
ate falsehood. The expediente in the Is- 
lands case is found among the archives, but 
by whom, and when placed there, we know 
not. It is not numbered nor noted in Jime- 
no's index, nor referred to in any other doc- 
tunent whatever. The expedientes in all 
the other cases which the claimant present- 
ed to the board for confirmation, and which 
were rejected, have dish-ppeared, nor is any 
trace of such grants, or even of any applica- 
tion for them, to be found, with the single 
exception of the petition for eighty leagues 
in Mendocino county, for which the original 
grant was not produced, nor was any proof 
offered to establish it. 

We find that all the documents presented 
by the claimant bear a similar seal; and 
that seal differs from the genuine seal else- 
where found on public documents. It is 
proved by the records themselves, by the tes- 
timony of an tmimp^achable witness, and by 
the admission of Castanares himself, who 
as administrator of the custom house was 
its legal custodian, that there was but one 
seal during the years in which these grants 
purport to have been made; and the fact 
tharthis seal appears on eight other docu- 
ments which are produced,' corroborates, 
when those documents are examined, our 
convictions of its spuriousness. 

With respect to the Terba Buena grant, it 
is shown that the habilitated paper on whicli 
the petition and grant are written could not" 
have been in existence at the time those 
documents are dated. This fact is estab- 
lished, not only by the official correspond- 
ence, which shows when the order for the 
habilitation was fiist given, and when it 
was executed and the paper transmitted to 
and received by the governor, but by the 
fact that no habilitated paper was used at 
Los Angeles untU after the date when the 
correspondence shows it to have been trans- 
mitted, and that long subsequently to the 
date of the documents now produced, pro- 
ceedings on an application for lands were 
suspended to await the arrival of sealed pa- 
pei; which had not yet been received. With 
respect to the Islands grant, it is shown 
that at the date of that grant, and also of 
the grant for Laguna de Tache, presented 
by Limantour to the board, but abandoned 
without proof of any kind, the alleged gran- 
tee was not in the country, nor had he been 
'for several months previously, nor did he 
arrive until more than six months after- 
wards. The evidence by which this fact is 
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established is the testimony of the claim- 
ant's chief witness, Manuel Oastanares, and 
documents presented and signed by Liman- 
touT and found among the archives. 

With regard to the alleged consideration 
on which the grants are founded, it is shown 
that for any advances made prior to the 
first grant, Limantour received a draft on 
JIazatlan, which may justly be presumed to 
have been in full of all demands against the 
government up to that time; that he short- 
ly after left the country, and did not return 
imtil above eighteen months afterwards, 
and therefore could not have made the ad- 
vances or furnished the goods on which the 
two subsequent grants, made in IS^iS, pur- 
port to be founded, that no letter of Mieh- 
eltorena, referring to such further advances, 
and stating that further concessions had 
been made, could have been delivered by 
Limantour to Oastanares in February, 1844, 
in Mexico, because Limantour had not been 
in California to make the advances, nor was 
he in the city of Mexico in February, 1844, 
to deliver the lettev. It is also shown that 
for his goods, .which were taken in August, 
1844, by Mieheltorena, he was paid ?56,- 
184:12^, being an ovei-payment of about 
?20,000. And, finally, that the statement 
made by Abrego as to the contents of his 
books, and the mode of keeping the accounts 
of the government, is conclusively disproved 
by the production cf the books themselves. 

With respect to the alleged confirmations, 
it appears that those inscribed upon the 
titles themselves are unattested by any seal; 
that they are not signed by Bocanegra, as 
minister, nor do they purport to be the of- 
ficial act of any Mexican functionary. It 
also appears that the certificate of Miehel- 
torena, in which the dispatch of Bocanegra 
is recited, bears the spurious seal found on 
the other documents presented by Liman- 
tour. That, although it purports to be at- 
tested by Jimeno as secretary it was not ex- 
hibited to him when examined as a witness 
by the claimant, and he denies all knowl- 
edge of any grants whatever to Limantour. 
That neither the alleged letter of Miehel- 
torena, to which Bocanegra's dispatch pur- 
ports to be a reply, nor the dispatch of Bo- 
canegra is found in the archives, nor any 
mention of or allusion to it, although a dis- 
patch from the treasury general of the same 
date, and two dispatches from Bocanegra's 
own department, dated a few days subse- 
quently, are found in the archives among the 
ofiicial letters of Mieheltorena's administra- 
tion. It also appears that these last com- 
munications, although relating to a most im- 
portant subject, were not received until long 
after the time when, according to Michel- 
torena's certificate, the dispatches approving 
of the concessions to Limantom: had reached 
California; and the custom house record of, 
arrivals during the months of November and 
December, 1843, renders it almost certain 
that no dispatch dated in Mexico on the 7th 



of October, 1843, could have reached Cali- 
fornia on the 23d of December of the same 
year. 

With regard to the "acuerdo" or order- 
from the archives of Mexico, with the "ad- 
vertencia" or note attached to it, produced 
by Oastanares, it is evident that the state- 
ments made in the latter are untme. For- 
no ratification could have been "set down on 
the original titles themselves in the months 
of June and December, 1843," for the reason 
that no titles were in existence in the month 
of June but the Yerba Buena grant, of which 
the approval is dated April 18th; and the 
two grants dated respectively December 4 
and December 16, 1843, could not have been 
presented to the supreme government of 
Mexico in the same month as that in which 
they are dated. Nor do these grants, nor- 
any others presented by Limantour, piu:port 
to bear "confirmations set down upon them" 
' as stated in the "adverteneia," for the grant 
of the 4th of December, 1843, (Laguna de- 
Taehe) has no approval whatever inscribed 
upon it, and that of the 16th of December 
(the Islands grant) has an approval dated 
March 1, 1844. It also appears from the 
communications addressed by the minister 
of exterior relations of Mexico to Mr. Cripps. 
the United States charge d'affaires, that 
search has been made in the only three pub- 
lic offices of that republic in which evidence 
relating to the titles of Limantour would be 
found if it existed, and that those archives 
are as barren of all record or trace of those- 
letters or confirmations as are those of Cali- 
fornia. 

And, finally, we have the positive testi- 
mony of two witnesses, the one a clerk and 
the other an agent of Limantour, who iden- 
tify the handwriting of the grants; and one 
of whom describes the private interviews of 
Bocanegra, Mieheltorena and Limantour, 
and states the amount of monej' paid to the 
former on the order of the latter; while 
the other, in addition to his evidence of the- 
frequent admissions by Limantour of the 
fraudulent character of these titles, produ- 
ces in court a blank petition and grant bear- 
ing the genuine signatures of Mieheltorena 
and the forged rubric of Pablo de la Guerra, 
demonstrating that Limantour had in his- 
possession papers which not only afforded 
the means of committing the frauds char- 
ged upon him, but which could not have- 
been prepared for any honest purpose. If 
to all this be added the fact that the testi- 
mony of Prudon, Serrano, Cambuston, Abre- 
go and Oastanares, the chief witnesses of 
the claimant, has been shown in almost 
every important particular to be false, we- 
are justified in asserting that the proofs in 
these cases have the force and certainty of 
a demonstration. 

On reviewing the whole case, it is not 
easy to confine within the limits of judicial 
moderation the expression of our indigna- 
tion at the fraud which has been attempted: 
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to be perpetrated. Whether we consider the- 
enormous extent or the extraordinai-y char- 
acter of the alleged concessions to Liman- 
tour; the official positions and the distin- 
guished antecedents of the principal wit- 
nesses who have testified in support of 
them, or the conclusive and unanswerable 
proofs by which their falsehood has been ex- 
posed; whether we consider the unscrupu- 
lous and pertinacious obstinacy with which 
the claims now before the court have been 
persisted in— although six others presented 
to the board have long since been aban- 
doned — or the large sums extorted from 
property ovmers in this city as the price of 
the relinquishment of these fraudulent pre- 
tensions; or, finally, the conclusive and irre- 
sistible proofs by which the perjuries by 
which they have been attempted to be main- 
tained have been exposed, and their true 
character demonstrated— it may safely be 
affirmed that these cases are without par- 
allel in the judicial history of the country. 
It would have been more agreeable to the 
court, and would have lessened. its labors, 
had any argument been addressed to it in 
behalf of the claimant. But the counsel who 
had principally conducted the case for Li- 
mantour, shortly before the hearing announ- 
ced that they had retired from the case. No 
reason for this step was assigned; but the 
court was not at liberty to treat it as an 
abandonment of the cause from any convic- 
tion on the part of those gentlemen of Its 
fraudulent character. 

The remaining counsel, though he attended 
at the hearing, and was invited by the court 
to submit a brief on behalf of the claimant, 
declined to do so. The court has therefore 
felt it to be its duty to give to the evidence 
a more elaborate examination, and' to set 
forth the grounds of its decision at greater 
length than would otherwise have been nec- 
essary. It is no slight satisfaction to feel 
that the evidence has been such as to leave 
nothing to inference, suspicion or conjecture, 
but that the proofs of fraud are as conclu^ 
sive and irresistible as the attempted fraud 
itself has been flagrant and audacious, 

[Jos6 Y. Limantour was indicted for present- 
ing a fraudulent land grant. See Case No. 
16,138.] 



UNITED STATES v. lilNCOLN COUNTY. 
See Case No. 15.503. 



Case "No. 15,603. 

UNITED STATES v, LINDSAY. 

[1 Cranch, C. C. 245.] i 

Circuit Court, District of Columbia. July 
Term, 1805. 

Disorderly House — Selling Liquor to Slaves 
— Sunday Sellisg, 

The practice of selling spirituous liquors, in a 
public manner to negroes assembled in consider- 



1 [Reported by Hon, William Cranch, Chief 
Judge,] 



able numbers, and suffering them to drink the- 
same in or about the house on a Sabbath day, 
constitutes the offence of keeping a disorderly 
liouse. " 
[Cited in State v. Crawford, 28 Kan. 733.] 

Indictment [against Adam Lindsay] for- 
selling spirituous liquor to slaves on Sun- 
day, contra formam statuti. The defendant, 
being a shopkeeper, sold liquors to slaves on* 
Sundays, and kept a disorderly house. 

Mr. Jones, for the United States. 
Mr. Key, for defendant. 

THE COURT was of opinion, that the in- 
dictment does not sufficiently set forth any- 
offence under either of the acts of Mary- 
land, cited 1723, c. 16, § 11, and 1784, c, 7, 
§ 12, and the traverser cannot be convicteii' 
thereon, or made liable to the penalties con- 
tained therein. But the indictment also 
states an offence at common law, and al- 
though the defendant may not be brought 
within the statute or statutes against the- 
form of which the indictment concludes, the- 
prosecutor may resort to the offence at com- 
mon law; and, on this point, THE COURT" 
was of opinion, that the practice of selling- 
spirituous liquors in a public manner to 
negroes assembled in considei*able numbers, 
and suffering them to drink the same in or- 
about the house on a Sabbath day, consti- 
tutes the offence of keeping a disorderly 
house. See, also, the case of U. S. v. Coul- 
ter [Case No. 14,875], and U. S. v. Prout [Id- 
16,093]. 



Case No. 15,603. 

UNITED STATES v. LINDSEY et al. 

[1 Gall. 365.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1812. 

Customs Duties — When Accruing, 

Duties accrue upon the arrival in a port witlt 
an intent to unlade the cargo there, and not upon 
the entry of the goods at the custom-house. 
The importation is complete on such arrival. 
[See The Boston, Case No. 1,670.] 
[Cited in V. S. v. Dodge, Case No. 14,973 r 
Waring v. Mobile, 8 Wall. (75 U. S.) 120;* 
U. S. V. Thomas, Case No. 16,473; U. S.. 
Y, M!erriam, Id. 15,759.] 

This was an action of debt [against Jona- 
than W. Lindsey and others] on a- custom- 
house bond, to secure the amount of duties 
on goods imported- into the port of Bristol. 
The bond was dated on the 2d of July, 1S12, 
and was in the usual form. It appeared in 
evidence, that the vessel arrived at Bristol on 
the evening of the oOth of June; that on the 
2d of July, the vessel was duly entered at 
the custom-house, and began to discharge her 
cargo. • 

Mr, Howell, for*the United States. 
Mr. Burrill, for defendants. 

1 1 [Reported by John Gallison, Esq.] 
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THE COURT ordered the damages to be as- 
sessed to the amount of single duties and in- 
terest, and not of the double duties under the 
■act of July 1, 1S12, e. 112 [2 Stat, 768], By 
the arrival of the vessel at the -port of Bristol, 
■on the 30th of June, with an intent there to 
imlade her cargo, the importation was com- 
plete. The duties accrue on the importa- 
tion, and not on the entry at the custom-house. 



Case Ko. 15,604. 

UNITED STATES v. LINENS. 

[16 Leg. Int. 388; i 3 Phila. 523.] 

District Court, E. D. Pennsylvania. Dec. 9, 
1859. 

"Customs Duties — Pokfeitube — Exacting Pexal 
Duties. 

The goods in this case had b.een delivered 
to the claimant on his execution of a bond 
with surety, approved conformably to the pro- 
visions of the eighty-ninth section of the act 
-of 1799 [1 Stat. 695]. Judgment of condem- 
nation having been afterwards rendered, the 
-amount of the bond' was paid into court. A 
-commissioner was appointed to distribute the 
fund thus in court. The commissioner's re- 
jport showed that in the course of the pro- 
ceedings for the delivery of the goods to the 
claimant, the penal duty of 20 i^er cent, had 
been exacted from him by the collector, in 
addition to the regular duties. The claimant 
paid the amount of the penal duties, protest- 
ing against its exaction, and, before the com- 
missioner, claimed its return to him out of 
the money in court. The commissioner re- 
ported that it should be returned accordingly. 
The United States excepted to the report. 

Mr. Van Dyke, Dist. Atty., in support of the 
■exception. 

Mr. Longhead, for claimant 

CADWALADER, District Judge. The sub- 
ject of this exception has been, in part, con- 
sidered in the opinion of the court delivered 
to-day =tQ the case of U. S. v. Segars [Case 
JNo. 16,249], Mayoz, claimant. According to 
the opinion of the supreme court expressed 
in [U. S. V. Sixty-Seven Packages of Dry 
Goods] 17 How. [58 U. S.] 93, 94, the exac- 
tion of the penal duty, after the prosecu- 
tion to forfeit the goods had been instituted, 
was illegal. It has been said, however, that, 
in the present ease, the appraisers, before 
the return of their valuation, deducted fi-om 
it the amount of the regular duty, and that, 
■consequently, the whole amount, which, if 
the exception should be sustained, will be re- 
ceived by the United States, will not exceed 
the sum rightly receivable. The question 
whether the amount of the regular duties was, 
in fact, thus deducted by the appraisers from 
the valuation, cannot be judicially investi- 



1 [Reprinted from 16 Leg. Int. 3SS, by per- 
missiou.] 



gated. According to the decision in [Hoyt 
V. U. S.] 10 How. [51 U. S.] 137, the court 
must assume that the goods were properly 
appraised at their market value. The case 
is, therefore, simply that of an exaction, by 
the collector, of an excess above the amount 
of duties properly receivable. The district 
attorney objects to the reimbursement of this 
excess out of the fund in court. He con- 
tends that it is only recoverable in an action 
against the collector, and insists that the 
present demand of this claimant against the 
United States should, no more than any dis- 
tinct independent demand of the same party, 
be deducted from the fund in court. . 

In his argument, the difference between the 
exaction of such a payment by the collector, 
before information filed at the suit of the 
United States, and its exaction afterwards, 
has been overlooked. When the information 
is filed the goods are taken out of the hands 
of the collector, and pass into those of the 
marshal, whose custody from thenceforth is 
that of the court. [Ex parte Hoyt] 13 Pet. 
[38 U. S.] 279. In the present case, if pay- 
ment of the penal duty had been exacted be- 
fore information filed, the goods, according 
to the above cited opinion in 17 How. [58 U. 
S.] would have been exempted from liability 
to forfeiture. They have nevertheless been 
condemned as forfeited. The collector's act 
after the information filed, could not affect 
the result of the prosecution. The present 
is a converse question. The claimant be- 
came entitled to a delivery of the goods to 
him upon payment of the duties assessed, as 
if they had been legally entered. When the 
collector exacted the payment of a greater 
amount, the prbceeding was under the direc- 
tion and control of the court. The claimant 
was entitled to the court's protection against 
the demand of the excess. Its payment was, 
however, exacted, the collector and naval offi- 
cer having refused to give a receipt for the 
duties until it was paid. Such an exaction, 
after information filed, should be redi'ossed 
on a principle similar to that which would ap- 
ply if the exaction had been made by the 
marshal or other officer of the court. The 
excess which passed into the hands of the 
collector has been accounted for by him to 
the United States, who now demand, in ef- 
fect, the double forfeiture of this penal 
amount. The act of the court would there- 
fore sanction a wrong, if the commissioner's 
report should not be confirmed. The wrong 
would result from a proceeding which has 
been, or ought to have been; from its com- 
mencement, under the direction and control 
of the eouil;. This cannot be permitted. The 
case is not within the statutes and rules of 
decision applicable to ordinary cases of du- 
ties paid under protest. The commissioner's 
report is consequently confirmed. 



UNITED STATES v. LINENS. See Case 
No. 16,249- 



[26 Ped. Cas. page 073] 



(Case No. 15,606) U. S. v. LIKJS': 



Case M"o. 15,605. 

UNITED STATES v. LINN. 

[Orabbe, 307.] » 

District- Court, E, D. Pennsylvania, Dec. 12, 
1839. 

Customs Duties — Bond — Sohety. 

Under the fifth section of the act of July 14, 
1832 (4 Story's Laws, 2323 [4 Stat. 591]), a 
surety is liable on a bond given for duties under 
$200. 

This was a suit on a bond given by John 
0. Swain for duties under two hundred dol- 
lars, and on which the defendant [John H. 
Linn] had become surety. 

On the 12th of December, 1839, the case 
came on for trial, before HOPKINSON/ Dis- 
trict Judge, and a verdict was taken for the 
plaintiffs, for the full amount demanded, 
subject to the opinion of the court on the 
question, whether the surety was liable, the 
bond having been given for duties imder two 
hundred dollars, which the act of July 14, 
1832, § 5 (4 Story's Laws, 2323 [4 Stat. 591]), 
directed to be paid in cash. 

On the 1st of September, 1843, judgment 
was given for the plaintiffs on the verdict. 



Case K"o. 15,606. 

UNITED STATES v. LINN et al. 

[2 McLean, 501.] i 

Circuit Court, D. Illinois. June Term, 1841.2 

Payment — Apflicatiox— Suueties — Actios on 
Official Bond— Previous Defalcation. 

1. The general doctrine as to the application 
of payments, is, that if the debtor fail to apply 
them, the government may do so. If both fail, 
the law will mako ihe application, as the princi- 
ples of justice shall require. 

[Cited in U. S. -. Bicket, Case No. 14,590.] 
[Cited in State v. Sooy. 39 N. J. Law, 547.] 

2. "Where different sets of sureties are con- 
ciTiied, this rule does not govern. 

[Cited in brief in McCune v. Belt, 45 Mo. 176.] 

3. Sureties are only bound, on a receiver of 
public moneys' bond, that he shall pay over all 
moneys received, after the execution of the bond. 

4. They are not bound for any previous de- 
falcation. 

5. And the government can not bind them, by 
the exercise of any supposed power, to make ap- 
plication of the payments made. 

6. If the sureties are at all responsible, they 
must be made so by strict law. 

7. As between different sureties, the court 
will apply the payments so as to avoid injustice. 
And this they can do from the face qf the tran- 
script. 

8. Where the payments exceed the receipts in 
any one quarter, the excess shall be applied to 
the payment of the previous quarter, though 
such quarter be prior to the date of the bond. 

9. .Where a general iKiyment has been made 
some years after expiration of the bond, the pay- 

8 [Reported by William H. Crabbe, Esq.] 
1 [Reported by Hon. John McLean, Circuit 
Justice.] 
■i [Reversed in 1 How. (42 U. S.) 104.] 



ment must be applied, as stated on the transcript,, 
to discharge, pro tanto, the general balance. 

At law. 

Mr. Baker and Mr, Butterfield, U. S. Dist. 
Atty., for the United States. 
Logan, Brown & Davis, for defendants, 

OPINION OP THE COURT- This action 
is brought on an official bond, given by [Wil- 
liam] Linn, as receiver of public moneys, 
and signed by the other defendants, as sure- 
ties. The defendants pleaded that Linn had 
paid over all moneys which had come to 
his possession, as receiver. The bond, dat- 
ed the 2d of May, 1831, was given in evi- 
dence, and, also, a transcript from the books- 
of the treasury, showing the accounts of 
Linn, from the 12th of January, 1831, to the 
12th of February, 1835. Prom the face of 
this transcript, it appeared that Linn was 
charged with' various sums of money, receiv- 
ed prior to the date of the bond; and, from 
some of the quarterly payments, it appear- 
ed that he had paid over more money than 
he received within the quarter. The credits, 
as they were received, were entered on the 
books, and the balance against the receiver 
was canied, as a debit, to the accounts of 
the succeeding quarter; and, in that form, 
the general balance was made up against 
him. On this state of facts, it was con- 
tended that the government had a, right to 
apply the money received, subsequently to 
the date of the bond, to the discharge of any 
balance which the receiver owed at the date 
of the bond; and, that the payment had 
been so applied, appeared from the tran- 
script. 

The doctrine, as to the application of pay- 
ments, is, at all times, important; but it be- 
comes peculiarly so when the rights of sure- 
ties are affected. This question was some- 
what examined in the case of U. S. v. Janu- 
ary and Patterson, 7 Craneh [11 U. S.] 373. 
In that case the supeiwisor of the revenue- 
for the district of Kentucky (not Ohio), in 
due form of law, appointed John Arthur, col- ' 
lector of the revenue," On the 2oth of Sugust, 
1797, he and his sureties executed a bond, 
for the faithful performance of his duties, 
in the penalty of ?4,000. On uie 23a of 
March, 1799, the collector gave another bond, 
with Patterson, surety, in the penalty of 
§6,000. The duties of the collector were 
commenced, and, from that time up to the 
30th of June, 1802, he was charged with 
having collected §30,584.99^. On the settle- 
ment of his account, in 1803, he was in ar- 
rear $16,181.15%, and suits were instituted 
on each of the bonds. Performance was 
pleaded, to which the plaintiffs replied, that 
he had not collected and paid over, &c. 
Pending the suit, Arthur died. The super- 
visor kept one general account, only, against 
the collector. On the trial the general ac- 
count was exhibited, showing the above bal- 
ance. They also showed the balance appear- 
ing to be due, when the second bond was- 
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Siven, amounting to the sum of ?6,'183:59^. 
The defendants proved, by a witness, that 
James Morrison, the late supervisor, infonn- 
'Cd him that Arthur had paid a sufficient 
•sum to discharge the bond first given. This 
lact was proved by the supervisor, and he 
admits that he may have told January that 
the whole of the bond would be paid ofE, 
If the payments made by Arthur should be 
so applied, and that it was his opinion that 
was the proper application of them. On 
this state of facts, the plaintifEs moved the 
-court to instruct the jury, that the promise 
of the supervisor was not, of itself, an ap- 
propriation of the payments, unless it was 
followed by some act of appropriation. The 
court overruled the motion, and instructed 
the jury, if they believed the supei-visor had 
xoade the election and promise, as proved, 
it was a declaration of his election how 
the payments should be applied, and that an 
entry on the books to that effect was un- 
necessary. To this opinion an exception was 
taken. The court say the debtor may make 
the application of a payment at the time of 
making it; and, if he fail to do so, the 
creditor may make it. That, if neither exer- 
cise this right, the law will make the appli- 
cation. And, the court further say, that a 
majority of the judges are of opinion, that 
the rule, adopted in ordinary cases, is not 
applicable to a case circumstanced as this 
is, where the receiver is a public officer, not 
interested in the event of the suit, and who 
receives on account of the United States, 
where the payments are indiscriminately 
made, and where different sureties, under 
distinct obligations, are interested. It will 
be generally admitted that moneys arising 
due, and collected subsequently to the exe- 
-cution of the second bond, can not be ap- 
plied to the first bond, without manifest in- 
jury to the surety in the second bond, and 
vice versa; justice between different sure- 
ties can only be done by reference to the 
oollectoi*'s books. The judgment of the cir- 
<:uit court was reversed. 

In U? S. V. Kirkpatrick [9 Wheat. (22 U. 
S.) 720], the court say "the general doctrine 
is, that the debtor has a right, if he pleases, 
to make the appropriation of payments; if 
he omits it, the creditor may make it; if 
both omit it, the law. will apply the pay- 
ments according to its own notions of jus- 
tice. It is cei-tainly too late for either par- ' 
ty to claim a right to make an appropria- 
tion, after the controversy has arisen, and, 
a fortiori, at the time of the trial. In cases 
like the present, of long and running ac- 
counts, where debits and credits are per- 
petually occurring, and no balances are oth- 
erwise adjusted, than for the mere purpose 
of making rests, we are of opinion that pay- 
inents ought to be applied to extinguish the 
debts, according to the priority of time, so 
that the credits are to be deemed payments, 
pro tanto, of the debts antecedently due." 
This view was given on an instruction of 



the circuit coiurt, to which exception was 
taken, "that the payments made by the col- 
lector, for whom Kirkpatrick was surety, 
might, under the circumstances, be applied 
to the discharge of the balance due from col- 
lections made under the acts, which were in 
force when the bond was given." Now, 
what were the circumstances referred to? 
Keed was appointed collector the 11th of 
November, 1813, by the president, which ap- 
pointment continued until the end of the 
succeeding session of the senate. The 24th 
of January, 1814, he was reappointed to the 
same office, by the president and senate. 
And the question was, whether the responsi- 
bility of the sureties extended beyond the 
duration of the first commission, and the 
court held, very properly, that it did not. 

It will be observed that, in this ease, there 
was no question between the liabilities of 
different sets of siu-eties. The general rule 
{ as to the application of the payments, under 
s^ch circumstances, was unquestionably 
correct. But the doctrine here laid down 
does, in no respect, conflict with the pre- 
vious decisions In U. S. v. January and Pat- 
terson [supra]. In that case the court say, 
the ordinary rule which governs the appli- 
cation of payments does not apply. And the 
reason was, that distinct interests arose un- 
der different surety bonds, which took the 
case out of the general rule. And that this 
is the true principle, will be shown by sub- 
sequently adjudicated cases. It may be 
proper here to remark that, in the case of 
Miller v. Stewart, 9 Wheat [22 U. S.] 680, 
the case preceding that against Kirkpatrick, 
the court held that the contract of a surety 
is to be construed strictly, and is not to be 
extended beyond the fair scope of its terms. 
In U. S. V. NichoU, 12 Wheat [25 U. S.] 
505, the court say: "The case of U. S. v. 
January and Patterson, 7 Oranch [11 U. S.] 
572, is, in point, to show that, as to any 
disbursements of money, after the 30th of 
November, 1822, for which Swartwout was 
entitled to credit, it was at the election of 
the government to apply them to either ac- 
count. But there is no necessity for the 
application of the principle to this case." 
The court weU remarked, that there was no 
necessity for the application of the above 
principle in that ease. What was meant 
by the power of the government to apply the 
payments, as decided in U. S. v. Januaiy 
and Patterson [supra], is not easily appre- 
hended. For it is manifest that, in that case, 
the court -decided no such principle, but di- 
rectly the contrary. They lay down the gen- 
eral principle as above stated, and then say 
that the rule does not apply where there are 
different sets of sureties. That, to do jus- 
tice to them, a reference must be had to the 
books, and, consequently, to the dates of the 
entries. Mr. Justice Tremble, who wrote 
the opinion in the Case of NiehoU, must have 
used this language without referring to the 
case of U. S. v. January and Patterson, or 
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Le must have referred to tlie general prin- 
■ciple there laid down, and not to the ex- 
■ception on which the decision of the ease turn- 
-ed. 

There is no question that has ever come 
before the supreme court, better settled, than 
that a surety can only be bound from the 
-date of his bond. No matter if the officer, 
^t the time the surety is given, be a default- 
-er, unless the bond shall specially stipulate 
for past performances, or the money previ- 
ously received shall be in the hands of the 
officer, the surety is not bound. This ques- 
tion has frequently arisen on bonds given by 
;receivers of public moneys. A case of this 
kind was decide^ at the last term, between 
U. S. V. Boyd, 15 Pet. [40 tJ. S.] 187. Boyd's 
•duties, as receiver, .commenced the 27th of 
December, 1836; the bond, on which the suit 
was brought, was dated the 15th of June, 
1837; and the condition was, "that Boyd 
should faithfully discharge the duties of his 
■office of receiver of public moneys, lor four 
yeai-s, from the 27th of December, 1836;" 
and the court held that the sureties were not 
bound for any defalcation, prior to the date 
of the bond. And they refer to the case of 
TJ. S. v. Giles, 9 Cranch [13 U. S.] 212, where 
it was held, "if the marshal, before the date 
of his official bond, receive money upon an 
execution due to the United States, with 
orders from the comptroller to pay it into the 
Bank of the United States, which he ne- 
glects to do, the sureties in his official bond, 
executed afterwards, are not liable therefor, 
upon the bond, although the money remain- 
"ed in the marshal's hands after the execu- 
tion of the bond." That was a very strong 
case. For we should have supposed that a 
liability might arise on the bond for a fail- 
xwQ to pay over the money, in the hands of 
the officer, at the time the bond was exe- 
cuted. The bond is, .for the faitliful per- 
formance of his duties, generally;, and it is 
supposed to be a continuing duty to pay over 
money in liis hands, as well after as before 
the execution of the bond. And this view 
4S sustained in Farrar v. U. S., 5 Pet [30 U. 
S.] 373. The court there say, that "for any 
sum paid to Rector (surveyor general) prior 
to the execution of the bond, there is but one 
ground on which the sureties could be held 
bound, and that is, on the assumption that 
■lie still held the money in bank, or other- 
wise. If still in his hands, he was, up to 
that time, bailee to the government." 

Now, the question arises, whether the gov- 
ernment, in the case of a receiver of public 
moneys, can apply the moneys received by 
him, and paid over subsequently to the exe- 
cution of his bond, in discharge of a sum 
due by him prior to the date of the bond. 
If it can not do this, in the language of the 
court, in the case against January and Pat- 
terson, the ordinary rule in regard to the ap- 
plication of payments, does not apply where 
the interests of sureties are involved. And 
this we take to be soimd law. The general 



principle is a sound one, but it can not apply 
to the prejudice of third parties. The con- 
tract of the surely is, that the officer shall 
pay over all moneys that shall come into his 
hands, after the execution of the bond. 
"Where money is thus received and paid over, 
to apply it to any other purpose than a 
discharge of the liability arising subsequent- 
ly to the bond, and hold the sureties respon- 
sible, would be an essential alteration in the 
contract Not an alteration in form, but in 
substance; and this, it is clear, the gov- 
ernment has no power to make. 

That such a power should be assumed to 
be exercised, under any supposed right in 
the government to make an application of 
the payments, is extraordinary. Such an act 
is not only in direct opposition to the con- 
tract, but it is a fraud upon the sureties- 
such a fi-aud as no court, the facts being un- 
deniable, could sanction. It will be recol- 
lected that the application is the act of the 
government. And, if it have not power to 
make it imder the above circumstances, no 
such power exists, where the rights of third 
parties are involved. The doctrine well ap- 
plies between the principal, his sureties, and 
the government. The sureties are- bound, 
not for the performance of certain duties, 
but, positively, to pay so much money. Now, 
we win suppose that the principal is indebt- 
ed to the government in a sum for which no 
security has been given, and, under such 
circumstances, a general payment is made, 
no one can doubt that the government may 
apply the payment to the discharge of either 
debt. And the sureties can not complain 
of this application; for the bond is without 
a condition, or, at least, it does not bind the 
principal to pay over moneys received from 
a particular source. It is this condition in 
the bond, to pay over moneys received, for 
instance, in payment -of public lands, that 
takes the case out of the ordinary doctrine 
on this subject And, unless the rights of 
sureties are totally disregarded, this excep- 
tion, must exist It was" made by the court, 
in the case of January and Patterson; it is 
sanctioned by the immutable principles of 
justice, and can not, in good faith, be de- 
parted from. 

"We are, then, clearly of the opinion that 
the government could not apply the moneys 
received, and paid over by Linn, since the 
execution of the bond on which this suit is 
brought, in discharge of any balance due 
before the bond was given. And the court 
and jury can judge, from the face of the 
transcript, of the applications to be made, so 
as to avoid injustice to the sureties, which, 
at various times, were given by the receiver. 
"Where the payments of any quarter exceed 
the receipts for such quarter, the excess 
shall be applied to the balance against the 
receiver at the beginning of the quarter. 
And this upon the ground, that it is not pre- 
sumable the receiver made payments in ad- 
vance, of anticipated receipts. The surplus 
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"Will be presumed to have been paid out of 
moneys in his hands, prior to the execution 
of the bond, provided previous quarters, 
Xrom the date of the bond, have been fully 
paid. It appears that a payment of §23,000 
was made, in 183S, by the receiver. This 
was after his resignation, and several years 
after the four years had expired, for which 
the bond was given. The court, in regard 
to this payment, can make no other applica- 
tion of it than has been made in the trans- 
cript. It will go to discharge, pro tanto, the 
general balance against the receiver and his 
sureties. 

On the above principles, the case was sub- 
mitted to the jury, who found a large bal- 
ance in favor of the United States, for which 
a judgment was rendered. 

[NOTE. For the opinion of the supreme 
court in this case upon certificate of division of 
opinion, 15 Pet. (40 U. S.) 290. Upon a writ 
of error in the supreme court, the judgment 
of the circuit court was reversed. 1 How. {42 
U. S.) 104.J ^ 
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UNITED STATES v. The LION. SAME v. 

The MAHALA. SAME v. The 

METEOR. 

[1 Spr. 399.] 1 

District Court, D. Massachusetts. April, 1858. 

Pkactice in Admiralty— PoKFCiTDRE — Owners — 
Secukity for Costs. 

1. In a libel in rem for a forfeiture, after a 
tlefault, there must be some hearing; before a 
(Ipcree of forfeiture! 

[Distinguislied in Miller v. U. S., 11 Wall. 
(78 U. S.) 302. Approved in dissenting opin- 
ion in Miller v. U. S., 11 Wall. (78 U. S.) 
327, and in dissenting opinion in Tyler v. 
Defrees, 11 Wall. (78 U. S.) 354. Cited in 
U. S. V. Clarke, 20 Wall. (87 U. S.) 112; 
U. S. V. The Alollie, Case No. 15,795.] 

2. This may be by merely examining the libel 
and the return of the marshal, and evidence 
that the owners had actual notice, and had wil- 
fully made default, having knowledge of mate- 
ria! facts. 

[Cited in Miller v. U. S., 11 Wall. (78 U. S.) 
302, and in dissenting opinion in Miller v. 
U. S., 11 Wall. (78 U. S.) 327; U. S. v. 
Clarke, 20 Wall. (87 U. S.) 112; U. S. v. 
The Mollie, Case No. 15,795.] 

3. Upon suggestion that the owners were un- 
able to give security for costs, the court re- 
quired an aflSdavit of ownership, inability and 
merits, before it would require the government 
to make further p/oof of the allegations of the 
libel. 

4. The libel having been dismissed, the owner 
was allowed to intervene as" claimant, without 
giving security. 

5. In such case, the vessel, or if it is sold, 
the proceeds, will be delivered to the claimant 
free of cost. 

These were three libels of information 
against fishing vessels, alleging that they be- 
came forfeited by violations of law in obtain- 
ing the fishing bounty. The owners did not 
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put in a claim and give stipulations for costs, 
as required by the admiralty rule, to entitle 
them to be recognized as parties, and there 
was, consequently, no appearance by any 
claimant Mr. Hallett and Mr. Scudder, as 
amici curise, suggested that the owners, from 
poverty, were unable to give security for 
costs, and requested the court to require the 
government to produce full proof of the alle- 
gations in the libel. This was resisted by 
Mr. Woodbury, district attorney, who con- 
tended that as there was no appearance, there 
must be a default, and a decree of forfeiture, 
if the libel set forth a prima facie case. 

SPRAGUE, District Judge, said, in sub- 
stance, that the owners 'iould not be recog- 
nized as parties, without putting in a claim,, 
and giving security for costs. A default, 
therefore, had beer, properly entered. It is 
contended, by the district attorney, that con- 
demnation follows of necessity upon default, 
without a hearing, and such was the require- 
ment of Collection Act 1790, c. 35, § 67 [1 
Stat. 176], as to the forfeitures therein re- 
ferred to. But^thes.- prosecutions are found- 
ed upon St. 1813. c. 35, § 6 [3 Stat. 51], which 
expressly refers to St. 1799, c. 22 [1 Stat. 695], 
for the mode of prosecution, the eighty-ninth 
section of which provides that after a de- 
fault, "the court shall proceed to hear and de- 
termine the cause according to law." This 
makes it impei-ative that there shall be some 
hearing before a decree of forfeiture, but to 
what extent must depend upon the circum- 
stances of the case. The court will at least 
examine the allegations of the libel, to see 
if they are sufficient in law, and the return 
of the marshal, and such affidavit or affi- 
davits as the district attorney shall silbmit. 
Where if appears that the owners have had 
full notice of the proceedings, and ample op- 
portunity to intervene, and have voluntarily 
declined to do so, slight additional evidence 
will be sufficient. Indeed a wilful omission 
by the owners to answer, and thereby make 
disclosure as to material facts within their 
knowledge, might, of itself, satisfy the comt 
that a forfeiture should be decreed. But the 
court will require the prosecutor to introduce 
full proof of the allegations in the libel, when- 
ever the circumstances shall make it reason- 
able. 

In the present case, it is suggested that the 
owners have a good defence, but are unable 
to give the security which, by the rules of 
the court, is necessary to entitle them to be 
recognized as parties. I am disposed to lis- 
ten to this suggestion, and to require the dis- 
trict attorney to produce further evidence, if 
the owners shall file an affidavit of owner- 
ship, inability, and merits. -The affidavit 
must be equivalent to a claim and answer, 
and must fully set forth the grounds of de- 
fence. If such affidavit were not required, 
an owner who had given no security for costs 
and entered no. appearance, might have aii 
undue advantage, by requiring the govern- 
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ment, upon a mere suggestion to the court, 
to prove allegations which, if an answer 
were put In, the party would he compelled to 
admit. Finther proceediugs were then post- 
poned, to give time to the owners to file such 
affidavit. Afterwards, upon motion of the 
district attorney, pursuant to an arrangement 
made out of court, a default and decree of 
forfeiture was entered against the Mahala 
and the Meteor, and the libel against the 
Lion was dismissed, with a certificate of rea- 
sonable cause- 
Some time before this decree, the Lion 
had been sold under an order of com-t, upon 
an application made by the district attorney, 
on the grouna that the expenses of holding 
her in custody were greatly disproportionate 
to her value, and the marshal had paid the 
net proceeds into court, having previously de- 
ducted ?101 for his expenses and fees. After 
the decree dismissing the libel, Hallett and 
Scudder moved the court that John L. Lom- 
bard, the owner of the Lion, might be per- 
mitted to intervene and daim the proceeds, 
without giving a stipulation with surety, 
which motion was allowed, there being no 
other claimant of the proceeds, and no con- 
testation upon which costs could arise. The 
proctors for the claimant then msLde a motion, 
that the marshal be ordered to pay into the 
registry the residue of the gross proceeds of 
the sale, that is, the $101 which he had de- 
ducted for expenses and fees. The court 
held, that it appearing, hy the discontinuance 
of the libel that the vessel was innocent, the 
expenses created by the government in the 
prosecution against her should be borne by 
the government. That were she now in the 
custody of the marshal, the court would or- 
der her to be delivered to the owner, without 
charge. Having been sold, the proceeds were 
substituted for the vessel. The sale was not 
made for the benefit of the owner, he had not 
intervened, and could not have been liable 
for the expenses of custody. The sale was 
merely to relieve the government from the 
burden of keeping, and the expense of the 
sale should not be deducted from the pro- 
ceeds, which belonged to the owner. The 
motion was granted, and an order made on 
the marshal to pay the residue of the gross 
proceeds into the registry, and then the whole 
was ordered to be paid to the claimant. 
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UNITED STATES ex rel. RITCHIE v. 
LITLE. 

[3 Orancb, C. C. 251.] i 

Circuit Court, District of Columbia. Dec 
Term, 1827. 

Pl/EADING AT LaW — Nui. TiEL RECORD— APPOINT- 
MENT OP GUAKDIAK. 

1. When the record set forth in the declara- 
tion is not the foundation of the action, but 

1 tReported by Hon. William Craneh, Chief 
Judge.] 
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only matter of conveyance or inducement, nul 
tiel record is not a good plea, for it is no an- 
swer to the whole count. 

2. When the record is shown forth in the 
declaration, the defendant may deny the opera- 
tion thereof. 

3. An order of the orphans' court, that J. T. 
R. enter into bond as guardian to J. W. O., is 
not an appointment of J. T. R. to the oflace of 
guardian. 

This was an action of debt [against John 
Litle] for $18,000, the penalty of Mrs. Ann 
Ott's administration bond, in which this de- 
fendant, John Litle, was surety. It was 
brought in the name of the United States, 
for the use of John T. Ritchie, guardian of 
John W. Ott, the infant son of Doctor John 
Ott, upon whose estate Mrs. Ann Ott, his 
widow, was administratrix. The condition 
of the bond was in the usual form, that she 
should "well and truly perform the office of 
administratrix, according to law, and should, 
in all respects, discharge the duties required 
by law of her as administratrix, without any 
injury or damage to any person interested 
in the faithful performance of said office." 

The declaration recites the bond with its 
conditions; and avers, that "the said Ritchie 
was appointed guardian of the said John W. 
Ott, infant, by order of the orphans' court of 
the county aforesaid, passed, made, and en- 
tered on the ninth day of August, 1825, as 
will more fully appear by the record of the 
said oi-phans' court, which for greater cer- 
tainty, is here referred to, and an official 
transcript from which is to the court now here 
shown, and is in these words: "Tuesday, 
the 9th August, 1825. The court met, &c. 
John T. Ritchie files in court a written ap- 
plication from John W. Ott, that John T. 
Ritchie may be made his guardian. Where- 
upon it is ordered, that said John T. Ritchie 
enter into bond, as guardian of John W. 
Ott, in the penalty of $10,000, with Doctor 
Charles A. Beatty, and Mary 0. Ott, as se- 
curities. Copy from the record of the pro- 
ceedings of the orphans' court of Washington 
county. District of Columbia. Test: Henry 
C. Neale, Reg. Wills." 

The breach assigned is, that Mrs. Ott did 
not pay over to the said J. T. Ritchie, $1,000, 
according to an order made by the orphans' 
court, on the 10th of August, 1825.2 

The defendant pleaded "that the said John 
T. Ritchie is not, nor ever hath been guard- 
ian of the said John W. Ott, in manner and 
form, as the plaintiffs have above, in the 
said declaration, in that behalf alleged; and 
this, he the said defendant prays 'may be in- 
quired of by the countxy, &e." 

2 The declaration concludes thus: "And 
therefore they bring suit, &c., and the said 
plaintiffs by their said attorney, bring here into 
court, the letters of appointment of the said 
John T. Ritchie, as guardian aforesaid, where- 
by it appears to the court here, that the said 
John T. Ritchie is the guardian of John W. Ott, 
aforesaid, and has the care of his person and 
estate." 
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To this plea there was a general demiirrer 
and joinder. 

Mr. C. O. I^ee and Mr. Jones, in support of 
the demurrer, contended that the defendant 
could not deny the guardianship without de- 
nying the record, by plea of nul tiel record. 

Mr. Marbury, contra. It is not necessary 
that the plaintiff should show himself to be 
guardian by matter of record. He might 
have been guardian by other means; and the 
record does not show an appointment by the 
orphans' court It is only where the cause of 
action, or matter of defence, is matter of rec- 
ord, that it is necessary to refer to the rec- 
ord, or to plead nul tiel record. It is like the 
plea of never administrator. 

Mr. Redin, on the same side, cited 1 Obit, 
481, and 2 Chit. 450, that the plea of nul tiel 
record only denies the existence of the rec- 
ord. If J. T. Ritchie might have been guard- 
ian, although there might have been no such 
record, nul tiel record would have been a 
bad plea. This court has decided, in the case 
of Mauro v. Ritchie [Case No. 9,312], that the 
appointment was absolutely void, because 
the judge of the orphans' court had not ju- 
risdiction. It is therefore no record. 

THE COURT (THRUSTON, Circuit Judge, 
absent) gave judgment for the defendant upon 
the demurrer: 

1. Because, as the record set forth in the 
declaration, was not the foundation of the 
action, but was only matter of conveyance 
or inducement, the plea of nul tiel record was 
not an answer to the whole count; for the 
count avers letters of guardianship, and 
makes a profert of them; and non constat, 
that Ritchie was not guardian, although not 
appointed by the orphans' court, as is sup- 
posed to have been stated in the record set 
forth in the declaration; and notwithstand- 
ing the issue on the plea of nul tie! record, 
if it had been pleaded, might have been found 
for the defendant, the plaintiffs would not 
have been precluded from showing that Mr. 
Ritchie was guardian by other means. 

2. Because nul tiel record is not a good plea 
where the record is "showed forth;" but the 
d.efendant may deny the operation thereof; 
namely, that the record does not show the 
appointment Com. Dig. "Pleader" (2 W. 
13); Young v. Pennington, Hardr. 158; Sys- 
tem of Pleading, 368, 369; Eden's Case, 6 
Coke, 15b, and Co. Litt 260a, says, "If a grant, 
by letters patent under the great seal be 
pleaded and showed forth, the adverse party 
cannot plead nul tiel record; for that it ap- 
pears to the court that there is such a rec- 
ord; but inasmuch as it is in the nature of 
a conveyance, the party may deny the opera- 
tion thereof; therefore he may plead non 
concessit, and prove in evidence that the king 
had nothing in the thing granted, or the like; 
and so it was adjudged." 

3. Because nul tiel record is not a necessary 
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plea where the record is not the foundation 
of the action. 

4. Because the record recited in the decla- 
ration does not purport to be an appointment 
of Mr. Ritchie, as guardian, and therefore 
the plea that he never was guardian, does 
not conflict with that record. The record 
only seems to take it for granted that he had 
been before appointed in some way not stated; 
perhaps by the infant himself. It is only an 
order that an existing guardian should give 
bond and security. 



Case Ho. 16,609. 

UNITED STATES v. lilTTDE. 

[1 Cranch, C. 0. 411.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

Constable — Fees. 
The constalile is not entitled to any fee on an 
execution not served. 

Indictment [against Israel Little] for tak- 
ing illegal fees. The question was whether 
the constables are entitled to fifty cents for 
every execution returned, but not served. 
The act of congre.ss says for every execution 
served and returned. 

THJE3 COURT (nem. con.) decided that the 
constables were not entitled to any fee upon 
an execution unless it be served and re- 
turned. 



Case Wo. 15,610. 

UNITED STATES v. LITTLE. 

[2 Wash. C. O. 159.] 2 

Circuit Court, D, Pennsylvania. April Term, 

1808. 

Witness — Process against — CoNTrauAKCE. 

The court continued the cause, on the apph- 
cation of the defendant, a witness heing absent 
in New Jersey; on the ground, that a state mag- 
istrate cannot issue process, for defendant's wit- 
nesses, into another state. 

Indictment for a misdemeanour. The de- 
fendant was bound over by a state magis- 
trate, and the recognizance, being returned 
into court, a bill was found this term. The 
defendant moved for a continuance, on the 
ground that his material witness left Phila- 
delphia, before h6 was bound over, and went 
CO New Jersey; and that notwithstanding all 
his inquiries, he has not been able to hear 
of, or find hira. The question was, whether 
the defendant had not been negligent in not 
obtaining compulsory process, for the wit- 
ness, from the magistrate who took the recog- 
nizance. 

Mr. Hopkinscn, for defendant, contended 
that the magistrate who binds over, cannot 

1 [Reported by Hon. William Cranch, Chief 
J lulge.] 

2 [Orii^nally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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issue process for the defendant's" witnesses; 
but still less can he bind over the defendant's 
•witnesses to appear at court. But, even if a 
judge of this court could have done this, 
which he denied, and stated this to be the 
practice of the state; still it is clear, that a 
state judge could not send process into Jer- 
sey. The defendant could not get process 
from the clerk of this court, until the bill is 
filed; or at any rate, until the recognizance 
is returned to it. 

Mr. Dallas, contra; The 'right of the de- 
fendant to compulsory process is under the 
constitution; and If he cannot procure it from 
the examining magistrate, he may entirely 
lose the benefit of his testimony. He stated 
the practice differently from Mr. Hopkinson. 

BY THE COURT. The objections to a 
state magistrate issuing process into New Jer- 
sey, are conclusive. 

The cause was continued. 



UNITED STATES (LITTLE v.). See Case 
No. 8,396. 



Case Wo. 15,611. 

UNITED STATES v. The LITTLE ANN. 

[2 Hall, Law J. 457.] 

District Court, D. New York. Aug. Term, 
1809.1 

Unlawful Expoetation— Forfeitdke op Vessel 
AND Cargo. 
[A vessel, having the president's permission 
to proceed to the West Indies for American 
property, condemned, with her cargo, for liaving 
on board other merchandise besides that permit- 
ted.] 

[This was a libel of forfeiture filed against 
the brig Little Ann and cargo on the ground 
of attempting an unlawful exportation of 
merchandise from the United States.] 

The brig, having the president's permission 
to proceed to the "West Indies for American 
property, sailed from Bristol in the state 
of Rhode Island, and when at sea off the 
east end of Long Island was captured by 
the United States frigate Chesapeake and 
sent into this port for trial. Besides the arti- 
cles of permitted stores there were foimd on 
board other goods, and the libel charged her 
with lading on board merchandise in the 
nighttime without the permit of the col- 
lector or the inspection of a customhouse of- 
ficer and of exporting the same. 

The judge condemned the vessel and cargo 
on the ground of an unlawful exportation 
from the United States, and decreed restitu- 
tion of the articles which were permitted by 
the collector as necessary stores for the voy- 
age, and laden under proper inspection. 

[The decree m this case was reversed, upon 
appeal, by the circuit court. Case No. 8,397.] 

1 [Reversed in Case No, 8,397.] 



Case No. 15,61S. 

UNITED STATES v. The LITTLE 
CHARLES. 

[1 Block. 347.]! 

Circuit Court, D. Yirg^nia. May 27, 1818. 

Embargo— Repoht op Master — Libel— Character 
OF Vessel— Exceptions in Statute. 

1. A libel against a vessel for violating the 
embargo laws, mist contain a substantial st^ate- 
ment of the offence, and it must be made with 
reasonable precision. But; inasmuch as the em- 
bargo act of December, 1807 [2 Stat. 457], pro- 
hibits all vessels, whether foreign or domestic, 
registered, or coasting vessels, from sailing to 
any foreign port or place, and the supplemental 
act of January, 1808, annexes the penalty of 
forfeiture to any vessel which violates either 
act, it is not necessary that the libel should set 
forth the particular character of the vessel. 

2. The exception in the act exempting foreign 
vessels from its penalties, in certain cases, need 
not be noticed. The libel is good, though It does 
not charge that the vessel Hbelled, was not em- 
braced within the exception. 

3. A vessel is charged with having violated 
the embargo acts, in departing from a port of 
the United Statee, and proceeding to Ajitigua. 
The proof is, that she was at Camden, in North 
Carolina, in December, 1807, and January, 1808, 
and was in the port of Norfolk, in April, 1808. 
Held, that the report and manifest of her car- 
go, with the affidavit made by the captain, be- 
fore the collector at Norfolk, which-are adduced 
as proof, that she took in her cargo at Antigua, 
is admissible evidence. 

4. These documents constitute one entire 
transaction; they need not the entry of the 
ship to make it complete. 

5. In a prosecution against the ship itself, a 
forfeiture is incurred by her violation of the act, 
whether with, or without the authority of the 
owner. The vessel is put in action by the crew,, 
who are guided by the master; she acts, and 
speaks by the master, and reports herself by 
the master; she is, therefore, affected by his 
report, whether the owners be so affected or not. 
But the owner is properly affected by it. The 
master is selected by the owner as his agent, 
amongst other things, for reporting the vessel. 
The report is prescribed by law. It must state, 
truly, the voyage, and the place from which she 
last sailed. The owner then has authorized the 
master to make the reijort, and though hie may 
controvert it, yet it is prima facie evidence. 

[Cited in U. S. v. Hall, Case No. 15,281; U. 
S. V, The Malek Adhel, 2 How. (43 U. S.1 
234; Jecker v. Montgomery, 18 How. (59 
U. S.) 116. Applied in Dobbins v. U. S., 96 
U. S. 401. Cited in U. S. v, Hutchinson, 
Case No. 15,431.] 

[Cited in Boggs v. Com., 76 Va. 994.] 

6. After a vessel has been seized and libelled, 
and a forfeiture claimed, the court of admiralty 
does not lose its jurisdiction to condemn the 
vessel, by losing possession of it. 

[Followed in Otis v. The Rio Grande, Case 

No. 10,613.] 
[Cited in U. S. v. Mackoy, Case No. 15,696.] 

[Appeal from the district court of the Unit- 
ed States for the district of Virginia.] 

The schooner Little Charles, with her 
tackle, apparel, and furniture, was seized 
in the port of Norfolk, in 1808, as forfeited 
to the United States, by reason of an al- 
leged violation of the embargo laws. The 
attorney for the United States, filed his libel 

1 [Reported by John "W. Brockenbrough, Esq.] 
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in the district court of the United States at 
Norfolk, charging, "that the said schooner 
Little Charles, on or ahout the 19th day of 
January, 1808, did depart from the port of 
Camden, in the district of Camden, in the 
state of North Garohna, which said port is 
a port of the United States, and proceed to 
a foreign place, to "wit, to the island of An- 
tigua, with a cargo on board, contrary to 
the provisions of the act of the congress of 
the United States, entitled, *An act laying 
an embargo on all ships and vessels in the 
ports and harbours of the United States,' 
and of the act, &c., entitled, 'An act supple- 
mentary thereto,' &e., by which actings and 
doings, the said schooner Little Charles hath 
become forfeited to the United States, and 
hath been seized within the jurisdiction of 
this court, as forfeited, &c. Wherefore, the 
United States pray, that the proper and 
legal process may be issued in this case, 
that the said schooner, her rigging, tackle, 
apparel, and furniture, may be decreed by 
this court, to be sold as forfeited to the Unit- 
ed States; that the proceeds of such sale 
may be appropriated as the law directs," 
&c. 

The embargo law, referred to in the libel, 
was passed on the 22d day of December, 

1807, and the supplementary law, also re- 
ferred to, annexing the penalty of forfeiture 
for a violation thereof, was passed on the 
9th day of January, 1808. The deposition of 
Anthony Butler proved, that the schooner 
Little Charles, sailed from Elizabeth City, 
in North Carolina, on the 19th of Januai-y, 
,1808, with a cargo of corn and staves, bound, 
as he was informed by Charles Grice, the 
owner, for the port of Charleston, in South 
Carolina, but in reality, the deponent be- 
lieved, having so heard from several sources, 
for the West Indies. The report and mani- 
fest of the Little Charles, signed and sworn 
to by the master, James Corrmatt, at the 
port of Norfolk, on the 31st day of March, 

1808, proved, that the schooner had taken in 
her cargo, which consisted wholly of West 
India products, at the island of Antigua, 
After the seizure of the Little Charles, and 
before the trial of the cause, viz. on the 12th 
of April, 1808, the judge' of the district court 
of "Norfolk, directed the marshal, in whose 
custody she was, to release the vessel, on, 
the owner's giving bond, with good and suf- 
ficient security to the full amount of her 

j value, in ready money, to be ascertained byy 
I three disinterested merchants, or sbipi 
\ Wrights, and of one hundred dollars in ad- 
\ dition thereto, "conditioned to abide and' ful- 
fil the further proceedings and final decree 
of the court, to be had hereafter, upon the 
subject matter of the seizure and release of 
the said schooner." The vessel was valued 
at $1,800, and a bond for $1,900, condition 
as required, was executed by Charles Grice 
the owner, and Warren Ashley, and the ves- 
sel was forthwith released. 
At the trial of the cause, in the district 
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court of Norfolk, in December, 1809, the 
court rejected the report and manifest of 
the cargo of the Little Charles, signed by 
the master as aforesaid, as incompetent tes- 
timony, "inasmuch as the ex parte affidavit 
of James Corrmatt, could not be read as evi- 
dence in this cause, to which he is no party, 
to prove the truth of the facts therein stat- 
ed, and this being the only evidence ta 
prove this fact, the court doth order and de- 
cree, that the libel be dismissed." [Case un- 
reported.] From, this decree, the United 
States appealed to this court 

Before MARSHALL, Circuit Justice, and 
TUCKER, District Judge. 

MARSHALL, Circuit Justice. The first 
pointmade in this ease, respectsthe pleadings. 
It is contended, on the part of the claimants, 
that the libel is insufficient to support si sen- 
tence confiscating the vessel. The libel is 
supposed to be defective, because it does not 
state the character of the vessel. The coui't 
is not informed whether the Little Charles 
was a foreign vessel, an American register- 
ed, or a coasting vessel. If the embargo 
acts omitted in their prohibitions any vessels 
of either description, the failure to aver the 
character of the vessel would certainly be 
fatal to the libeL The evidence in the cause, 
showing, that in point of fact, the Little 
Charles had incurred the penalty of the 
law, would not supply the want of a case 
stated in the libel. Nor would the averment, 
that the vessel had departed contrary to the 
provisions of the acts of congress, aid the 
libellants. This libel must contain a sub- 
stantial statement of the offence, or it will 
not sustain a sentence of confiscation. 
These principles were, after mature delib- 
eration, settled in the supreme court, in the 
case of The Hoppet, 7 Cranch [11 U. S.] 389, 
2 Pet. Cond. R. 542. But in the same case 
it is laid down, "that all those technical 
niceties which are unimportant in them- 
selves, and which stand only on precedents, 
of which the reason cannot be discerned, 
are not to be transplanted from the courts 
of common law into the courts of admiral- 
ty." All, then, that is required is, that the 
offence created by the law should be stated 
substantially, and with reasonable precision. 

The libel charges, that the schooner Lit- 
tle Charles, did on or about the 19th day of 
January, in the year 1808, depart from the 
port of Camden, in the state, of North Caro- 
lina, a port of the United States, and pro- 
ceed to a foreign place, to wit, to the island 
of Antigua, with a cargo on board. The act 
of December, 1807, declares, "that an em- 
bargo be, and hereby is, laid on all ships 
and vessels in the ports and places, within 
the limits or jurisdiction of the United 
States, cleared or not cleared, bound to any 
foreign port or place." This prohibitory 
clause extends to vessels of every descrip- 
tion. Foreign and domestic, registered and 
coasting vessels, are equally included in it. 
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No vessel of either character could proceed 
from an American to a foreign port, with- 
out violating this part of the law. Suppose 
it pleaded, that this was a coaster, would 
this excuse? It cannot, therefore, he neces- 
sai*y, in reason, or under the decision in the 
case of The Hoppel; so far as respects this 
part of the law, to aver the particular char- 
acter of the vessel. The defence does not 
depend on her character. 

The only part of the description found in 
the law, and not in the libel, is, "bound to 
any foreign port or place." These words are 
1 supplied by the charge that she did proceed 
to a foreign port. The fact charged in the 
libel, then, is a violation of the prohibitory 
part of the act of 1807. It remains to in- 
quire whether the law contains any other 
provision which requires a more particular 
description of thp vessel, or of the offence. 
The section provides "that nothing herein 
contained, shall be construed to prevent the 
departure of any .foreign ship, or vessel, ei- 
ther in baUast, or with goods, wares, and 
merchandize, on board of such foreign ship 
or vessel when notified of this act." The 
whole section amounts to this. A general 
clause forbidding the departure of all ves- 
sels, from a port in the United States, to 
a foreign port, or place, is followed by an 
exception in favour of a -foreign ship, depart- 
ing in ballast, or with the cargo she had on 
board, when notified of the prohibition. If 
it be necessary in the libel to assert, that the 
Little Charles is not within the exception, 
then this libel is defective, otherwise it is 
sufllcient. This point, also, has been con- 
sidered in the supreme court. In the case of 
The Aurora, 7 Cranch [11 U. S.] 382, 2 Pet. 
Cond. R. 540, it is said by the court, "that in 
no case can it be necessary to state, in a 
libfjl, any fact which constitutes the defence 
of the claimant, or a ground of exception to 
the operation of the law on which the libel 
is founded." 

Tbe third section of the supplemental act 
declares that, "if any ship or vessel shall, 
during the continuance of the act to which 
this act is a supplement, depart from any 
port of the United States without a clearance 
or permit, or if any ship, or vessel, shall, con- 
trary to the provisions of this act, or of the 
act to which this act is a supplement, pro- 
ceed to a foreign port or place, such ship, 
&e., shall be whoUy forfeited." This act ex- 
pressly annexes the penalty of forfeiture to 
any ship or vessel ^^hic?- shall violate either 
the original or the supplemental act. It is, 
therefore, unimportant, so far as respects the 
sufficiency of the libel, which act is violated. 
If, as has been argued, different penalties 
were imposed by the act, on different descrip- 
tions of vessels, the court would certainly re- 
quire that the libel should describe the vessel. 
But so far as the court can understand the law, 
forfeiture is inflicted on every vessel, of every 
description, which shall commit the offence 
charged in the libel. Consequently, it is not 



necessary, for the instruction of the court, 
that the vessel should be described. The 
court is fully satisfied that the libel, in this 
case, is sufficient to sustain a sentence of 
condemnation, should the testimony prove the 
offence charged in it to have been committed. 

2. The court will next proceed to examine 
that testimony. In doing so, the caption 
which the clerli: has prefixed to the docu- 
ments in the record, will certainly be disre- 
garded, and only the documents themselves 
be considered as testimony. The offence is, 
departing from a povt in the United States, 
after the passage of the first and second em- 
bargo acts, and proceeding to Antigua, which 
is a foreign port, or place. That the Little 
Charles was in the port of Camden, in North 
Carolina, in December, 1807, and January, 
1808, when both those acts passed, is not 
eontro-verted. That she was in the port of 
Norfolk, on the 8th of April, 1808, while they 
were in force, is equally clear, because she 
was then seized in that port. The inquiry 
is, had she, in the mean time, proceeded to 
a foreign port? The report and manifest, 
with the affidavit, made by the captain, be- 
fore the collector of the port, at Norfolk, if 
admissible, in the form in which they appear 
in the record, are certainly, in the absence of 
all exculpatory testimony, sufficient to satisfy 
the mind that the Little Charles took on 
board, at Antigua, the cargo which was im- 
ported into Norfolk, and, consequently, that 
she had violated the embargo laws. 

The objections to the admissibility of this 
document, are (1), that it is only part of a 
transaction; (2) that, in a criminal case, the 
declarations of the captain cannot affect the 
owner. It will be unnecessary to inquire 
whether, in any case, part of a transaction 
may be received as testimony. The general 
principle, that it may not, is certainly cor- 
rect; but it might be improper to say, that 
this general rule admits of no possible excep- 
tion. The inquiry is, at present, unnecessary, 
because the court is clear in its opinion, that 
this is not a part of, but is an entire trans- 
action. The document is a report and man- 
ifest, as required by law, with the affidavit 
annexed, which is also required. Had the 
report and manifest betn offered without the 
affidavit, or the affidavit without the report 
and manifest, it would have been part of a 
transaction But offered together, they form 
one entire transaction, requiring nothing for 
its completion. It has been argued, that the 
entry ought to be produced. But the entry is 
a distinct and independent act, which must 
be preceded by. but may not follow the report 
and manifest. It is to be made by a dif- 
ferent person, and if made, may be deferred 
fifteen days after the report. In the mean- 
time, a seizure, as in this case, may prevent 
an entry. The validity of this objectiou can- 
not be admitted. 

The court will next inquire, whether this 
document can affect the vessel. The argu- 
ment, that in criminal cases no authority can 
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be given, that the character of principal and 
agent disappears, and the parties become ac- 
complices, will not be controverted. If this 
■was a prosecution against the owner person- 
ally, and the confession of the master was 
adduced, to prove that he acted under the 
authority of the owner, the argument would 
be entitled to great consideration. But this 
is not a proceeding against the owner; it is 
a proceeding against the vessel, for an of- 
fence committed by the vessel, which is not 
less an offence, and does not the less subject 
her to forfeiture, because it was committed 
without the authority, and against the will 
of the ownei. It is true, that inanimate 
matter can commit no offence. The mere 
wood, iron, and sails of the ship, canijot, of 
themselves, violate the law. But this body 
is animated and put in action by the crew, 
who are guided by the master. The vessel 
acts and speaks by the master. She reports 
herself by the master. It is, therefore, not" 
unreasonable, that the vessel should be af- 
fected by this report 

But this vessel is the property of another; 
and his property, it is said, ought not to be 
wrested from him by evidence, which would 
be inadmissible in an ordinary question, con- 
cerning property. The court thinks other- 
wise. The master is selected by the owner, 
as his agent, for the purpose, among others, 
of reporting the vessel on her coming into 
port. The report is not a criminal act, but 
one prescTibed by law. It must state, truly, 
the voyage, and however criminal that voy- 
age may be, in reporting it, the master is in 
the precise line of his duty, and in the ex- 
ecution of an authority, inseparable from his 
character as master. This report, then, which 
is in the very terms prescribed by law, con- 
tains, according to the mandate of the law, 
an averment oi the place from which the 
vessel last sailed. This averment, then, the 
owner has authorized the master to make for 
him; and although he may certainly be per- 
mitted to controvert it, the coiirt deems it 
prima facie evidence of the fact. Such evi- 
dence has often been considered, in the su- 
premo court, sufficient to warrant a forfei- 
ture in the absence of that testimony, which 
would be in the power of the claimant, if in- 
nocent, and was so considered in the case 
of The Aurora, already cited. 

But admitting the sufficiency of the libel, 
and the proof, it is contended, that the court 
has lost its jurisdiction, by losing possession 
of the thing to be condemned. The stipula- 
tion which is substituted for the vessel was, 
it is said, irregularly taken, and, consequent- 
ly, cannot be considered as a substitute. That 
possession of the thing is necessary, as a 
foundation for the jurisdiction of the court, 
is, in general, true. Tlere must be seizaire 
to vest the jurisdiction. But it is not be- 
lieved that the continuance of possession, is 
necessary to continue the jurisdiction. It is 
a general principle, that jurisdiction', once 
vested, is not divested, although a state of 



things should arrive in which original juris- 
diction could not be exercised. No authority 
has been foimd, nor is any reason perceived, 
for making this case an exception to the 
general rule. If, in proceedings in rem, the 
vested jurisdiction of the court could be di- 
vested by the loss of the thing, the reason 
must be, that as the thing could neither be 
delivered to the libellants, nor restored to the 
claimants, the sentence would be useless, and 
coiui:s wiU not render judgments which can 
operate on nothing But this reason will not 
apply to any ease where the judgment will 
have any effect whatever: if, for example, 
the liability of the officer for making the 
seizure, to damages, be dependent on it, or if 
the parties have, by consent, substituted oth- 
er property to abide the fate of the suit. 
However this may be, the court is not satis- 
fied that its jurisdiction Is lost by the cir- 
cumstance that has occurred, and is of opin- 
ion, that the sentence of the district court 
be reversed, and the Little Charles be con- 
demned and forfeited. 

[Subsequently there was a motion for an exe- 
cution against one Warren Ashley, who had 
signed a bond with the owner of the Little 
Gharles^en libeled for a breach of the embargo 
laws. This execution was awarded. See Case 
No. 15,613.] 



Case M"©. 15,613. 

UNITED STATES v. The LITTLE 
CHARLES. 

[1 Brock. 380.] i 

Circuit Court, D. Virgmia. Nov. Term, 1819. 

Practice in Ahmirai^tt — Forfeitore— Embargo 
— Bond. 

1. An order, made by a district judge of the 
United States, for the release of a vessel libelled 
for a breach of the embargo laws, is as valid, if 
made by the judge, at his chambers, as if it were 
made in open court. 

[Cited in Cunningham v. Neagle, 10 Sup. Ot, 
665, 185 U. S, 56,] 

2. Where the condition of a bond is, that the 
parties will perform the decree of the court, the 
term "the court," means, the court which shall 
ultimately decide the cause. 

3. The admiralty courts' of the United States 
may proceed, under their general powers, in 
every case in which they are not restrained from 
the exercise of those powers by statute. 

4. A defendant will not be permitted to avail 
himself of an irregularity to which he is himself 
a par^. 

[Cited in Todd v. The Tulchen. 2 Fed, 603,] 

See the proceedings against the Little 
Charles, Case No. 15,612. 

This court, at the May term, 1818, having 
reversed the decree of the district court, dis- 
missing the libel against the Little Charles, 
and rendered a decree of forfeiture against 
the vessel, a monition, issued against Charles 
Grice, owner, and Warren Ashley, requiring 
them to appear at the next term thereafter, 
and show cause why a decree should not be 
rendered against them, for the sum of mon- 

1 [Reported by John W, Brockenbrough, Esq.] 
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ey expressed in the obligation. The bona 
was executed by these parties, pending the 
proceedings in the district court, for the ap- 
praised value of the vessel and one hundred 
dollars in addition thereto, according to law, 
conditioned to perform the decree of the 
couj't. Upon the execution of this bond, the 
marshal released her under an order of the 
district judge. 

Warren Ashley appeared at this term of 
the court and the attorney for the United 
States moved for an execution against him. 
This motion was opposed by Ashley, upon 
the grounds stated in the following opinion. 

MARSHALL, Circuit Justice. This is a 
motion for an execution against Warren Ash- 
ley, who signed a bond with Charles Grice, 
the owner of the Little Charles, then libel- 
led for a breach of the embargo laws, on re- 
ceiving which the vessel was restored to the 
owner. In the district court, the vessel was 
acquitted; that sentence was, on. appeal; re- 
versed, and the vessel was condemned by the 
sentence of this court. On the return of the 
monition, which has been issued to the party 
who signed the bond, Mr. Ashley contends 
that the proceedings in the case have been 
so singular, informal, and defective, that no 
execution can be issued on the bond against 
him. The objections are: 

1. That the order for release, is a nullity, 
and all the consequent proceedings void, be- 
cause the order was made by the judge, at 
his chambers, and not in court. The judicial 
act appoints certain stated terms of the dis- 
trict court, and gives the judge power to 
hold special com-ts at his discretion, either 
at the place appointed by law, "or at such 
other place in the district, as the nature of 
the business, and his discretion shall direct.'' 
No power, it is contended, is given to the 
judge, except when sitting as a court, and, 
therefore, the form of declaring himself to 
be a court, is indispensable to the validity 
of his acts. 

This objection seems rather technical than 
substantial. By law, the district judge alone 
composes the cotirt. He is a! court wher- 
ever, and whenever he pleases. No notice 
to parties is required; no previous order is 
necessary: The various ex parte orders 
which admiralty proceedings require, renders 
this informal mode of acting essential ~ lo 
justice and expedition. The judge will taJte 
care that neither party be injured by the 
orders which he malces ex parte, and where 
they are of course, it is convenient that they 
should be made without the formality of 
summoning the parties to attend. It does 
not seem to be a violent construction of such 
an act, to consider the judge as constituting 
a court whenever he proceeds on judicial 
business. Such seems to have been the prac- 
tice in this, and in other districts of the 
United States. Had the judge prefixed to 
his order such words as these, "At a special 
court, held at , on this day of 
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, it is ordered, &c.," the proceedings 

would have been regular, for the law does 
not, in terms at least, require that the order 
for a special court should be made in court, 
or made any given time previous to its ses- 
sion. To every purpose of justice, the order 
of the judge, made in his character as a 
judge, is made by him as a court, whetlier 
he declares himself, in words, to be a court, 
or not. This order is, in its nature, judicial. 
It is such an order as may be made ex parte: 
it is signed by the judge, in his official char- 
acter, and is directed to the officer of the 
court. Under such circumstances, I cannot 
overturn a practice which is convenient, 
which is not liable to abuse, on a mere tech- 
nical objection. ' 

2. The second objection is, that the condi- 
tion of the bond has not been broken. It is 
to perform the decree of the court, which 
must mean the district court; and by that 
decree, the libel was dismissed. 

This objection, too, must search for other 
support than is furnished by the merits of 
the cause. The bond was intended to be 
substituted for the vessel, and to be acted 
upon as the vessel would have been acted 
upon, had it remained in the power of the 
court. I think myself justified, then, by 
authority and by reason, in construing the 
general term, "the court," which is used in 
the condition, as meaning the court which 
shall ultimately decide the cauSe. 

3. An objection which I felt most difficulty 
in removing, was, that the bond was execut- 
ed to the marshal, and that the valuation 
ought to have been made by commissioners 
appointed by the court. 

I believe there is no special act of con- 
gress prescribing the form. of the bond, or 
the mode of valuing the property. The act 
for regulating process in the courts of the 
United States, directs, that in causes in eq- 
uity, and in those of admiralty and maritime 
jurisdiction, the proceedings shall be "ac- 
cording to the principles, rules and usages, 
which belong to courts of equity and courts 
of admiralty, respectively, as contra-distin- 
guished from courts of common law." The 
courts of the United States have never 
doubted their right to proceed xmder tlieir 
general powers, as courts of admiralty, 
where they were not restrained from the 
use of those powers by statute. It may be, 
that the proceedings in this case have not 
conformed strictly to the usages of admiral- 
ty. But 1 do not think the defendant can 
be permitted to avail himself of an iiregu- 
larity to which he is himself a party, and 
which coidd only afi^ect the libellants. The 
bond is executed voluntarily to the marshal, 
for the piuTpose of being substituted for the 
vessel, and with full knowledge of the valu- 
ation. The libellants might have objected, 
that the valuation was informal and insuffi- 
cient But they have not objected. The 
stipulation, as it is, was filed in court, and 
has remained there in place of the vessel. I 
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do not tliiiLk,tliat those who, with full knowl- 
edge, haye made this stipulation, have placed 
it in the stead of the vessel, and thereby ob- 
tained restitution thereof, can be permitted 
to allege any unimportant informality in their 
own act. 
The execution is to be awarded. 



Case 'No. 16,614. 

UNITED STATES v. LLOYD. 

[4 Blatchf. 427.]! 

Circuit Court, S. D. New York. April 13, 1860. 

Witness — Imprisosmest for Want of ' Bait, — 
Application for Discharge. 

• 

1. A person arrested on a warrant issued un- 
der section 7 of the act of August 8, 1846 (9 
Stat. 73, 74), as a witness on the part of the 
United States, in a ci'iminal case, and imprison- 
ed for want of bail, was, under the peculiar cir- 
ctinistances of the case, discharged on his own 
recognizance. 

2. The hardships attending the administration 
"f that statute, commented on. 

This was an application by one Samxtel 
Marlor, foimded on a petition and affidavits, 
showing that he was imprisoned as a witness 
in behalf of the United States, and praying 
that he might be discharged from such im- 
prisonment on his own recognizance or on 
reduced bail. He was arrested at the in- 
stance of the district attorney, in the latter 
part of March, upon a -warrant issued pur- 
suant to the seventh section of the act of 
August 8, 1846 (9 Stat 73, 74), and required 
to give bail to appear as a witness in criminal 
prosecutions pending in this court against 
John Lloyd. Failing to furnish the bail re- 
quired, he was committed to the custody of 
the marshal. 

Charles H. Hunt, Asst U. S. Dist. Atty. 
John O'Rourke, for Marlor. 

BETTS, District Judge. The petitioner is a 
non-resident of this district, and had, when 
he was arrested, just returned from a voyage 
to England, after an absence of several 
months. The indictments against Lloyd 
charge a series of frauds committed by him 
against the revenue laws, by the falsification 
of invoices, and by other criminal acts accom- 
panying the importation of goods to this port 
from foreign countries, to a large amount, 
and continued for a considerable period of 
time. Marlor was, during a portion, if not 
the whole of the time, a confidential clerk of 
Lloyd, and it was upon his disclosures that 
the prosecutions were chiefly founded. He 
was employed by the United States attorney 
and the officers of the customs, in collecting 
and arranging original invoices and .letters of 
Lloyd's, and having them prepared to be 
used, with his own testimony, as evidence on 
the trial of Lloyd. Whilst in that confiden- 
tial relation to the public officers, he was en- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judgp, and here reprinted by permission.] 



trusted with some of those documents, and 
had free access to many other highly impor- 
tant ones. Under these circumstances, he sud- 
denly left the country and went abroad. On 
his departure, many of those papers and 
vouchers were found to be missing from the 
places where they were deposited whilst |ie 
had the means of access to them at his pleas- 
ure. The district attorney imputed this sur- 
reptitious abstraction to Marlor, and prayed 
that he might be put under stringent securi- 
ties, so as to assure his personal appearance 
in court, and also the production of the lost 
vouchers. Marlor admitted that some of the 
papers had been enti'usted to him, but assert- 
ed that he delivered back to the district attor- 
ney's office all which he ever had in his 
charge. On those facts, the judge ordered the 
witness to give securities for his appearance 
in court, in the sum of §o,000, and, neither 
that nor any other sum being offered by him, 
he was committed to the custody of the mar- 
shal, the judge remarking, that if the witness 
produced the missing vouchers, the amount of 
the surety, which was designed also to ensure 
his presence in obedience- to a subpoena duces 
tecum, should the government elect to issue 
one, would bf» materially diminished. 

On the present application, the representa- 
tion of facts made when the witness was first 
arrested, is substantially repeated by the as- 
sistants having charge of the district attor- 
ney's office, with the farther statement, that 
the witness has never returned to that office 
the papers and vouchers before alleged tg 
have been clandestinely withdrawn therefrom. 
The witness now also files his own deposition, 
asserting positively that he never abstracted 
any papers, and has none of them in his pos- 
session or control now; that he did not leave 
the country clandestinely, but went abroad 
publicly, on family and private business, with 
the intention of returning here speedily; that 
he has a family, and is a permanent resident 
and householder in Providence, Rhode Island, 
and has been so for thirteen years; that he is 
engaged there in business as a jeweller, and 
in a manufacturing establishment, and like- 
wise in constructing a patented discovery, in 
which he has a personal interest; and that 
he has returned from his visit abroad, to abide 
in Providence permanently. He likewise as- 
serts that he is in a very critical state of 
health, and is confined in jail under circum- 
stances of great bodib' exposure and suffer- 
ing from bad accommodations, and from the 
want of indispensable medical attendance, and 
of the care of his family, in his debility and 
sickness. No testimony is offered, on either 
side, showing the pecuniary condition or re- 
sponsibility of -the witness. 

This case illustrates some of the manifold 
hardships and inequities to which witnesses 
are liable, under the authority and administra- 
tion of the laws which subject them, in crim- 
inal cases, to be imprisoned in close confine- 
ment, at the discretion, in a good measure, of 
public prosecutors, to await a summons into 
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court to testify on Tseialf of the United States. 
These laws afCord no exemption for the aged, 
or the feeble, or those who, from infirmities 
of body or mind, are dependent on the atten- 
tion and the services of others, or who must 
he separated, by such arrest or detention, 
from the most stringent calls of their own 
business, or from supplying help or solace to 
their families or friends, in the extremest 
exigencies of sickness or destitution. None 
but those who can furnish competent bail, 
that is, who have the command of money or 
credit, can exonerate themselves from instan- 
taneous incarceration for an indeterminate 
period of time, and, from being imprisoned 
no less absolutely, with every privation of ex- 
ercise, wholesome food and personal comforts, 
than if abandoned culprits. This cruel exac- 
tion not only falls' upon and overpowers the 
citizen at home, amidst acquaintances and 
friends with whom he may retain such degree 
of interco nmunication as may not be incon- 
sistent with his safe custody, thereby miti- 
gating, in some degree, the severity of the 
injustice to him individually, but, in practice, 
a stranger on a journey, or pursuing his oc- 
cupations away from his residence or family, 
is equally subject to instant arrest and im- 
prisonment, if he knows, or is supposed to 
know, facts connected with a criminal trans- 
action by an accused party, with whom he 
may have no connection other than perhaps 
accidental knowledge of some particular 
which may tend to convict the suspected party 
of having committed a criminal offence. It is. 
to be apprehended, moreover, that this op- 
pressive power is not always exercised with 
the most prudent precaution, or kept in force 
only during the shortest period possible to se- 
cure to the government the benefit of testi- 
mony thus sought for; but prosecutions are 
allowed to be procrastinated, under trivial ex- 
cuses, so as to cause deeper wrongs and in- 
juries to witnesses than is reasonably neces- 
sary. 

The case in hand brings to notice some ot 
the bitter privations which the enforcement of 
this power of imprisoning witnesses may 
naturally inflict upon them, when they are 
helpless of all relief. The petitioner had just 
landed in this city from a foreign voyage, 
and was her<» united with his wife and only 
child, who had come, according to his deposi- 
tion, from the'r home in Providence, to meet 
Mm on his arrival, and was, when arrested as 
a witness, about to depart with them to their 
home. He ie> evidently painfully enfeebled in 
health, from l severe and dangerous malady, 
and requires medical attendance and careful 
attention and diet. He has been, for many 
years, a resident and householder in Provi- 
dence, but possesses no means,, and has no 
friends to g've such security for his personal 
appearance in court as the government is en- 
titled to demand, upon its prima facie evi- 
dence of the materiality of his testimony in 
support of the indictment pending in its toe- 
half. The court is now in session before 
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which the indictment must be tried; and there 
is, moreover, a strong color for the claim on 
the part of the government for extraordinary 
aid to be supplied to it, to compel his attend- 
ance as a witness. This naturally led to his 
being called upon for extraordinary security, 
and to his bodily detention for want of such 
bail, and, consequently, to the imprisonment 
which followed, although that imprisonment 
must be ia -t place imminently hazardous to 
his health, and even to his life. The witness, 
by his affidavit, now produced, swears posi- 
tively that he has not in his possession, or 
under his control, any of the papers or vouch- 
ers referred to, and that all of those papers 
which were ever in his possession were re- 
turned by him to the office of the district at- 
torney, before he. went abroad; that he is 
ready to attend court and testify in the cause, 
and has never been absent for the purpose of 
avoiding doing so; and that, on the contrary, 
he immediately returned here, for the purpose 
of being present as such witness, on learning 
from his wife that there was a report here 
that he designed keeping away from being a 
witness on the trial. He' further avers, that 
his business and family relations are all in 
this country and that he intends to remain 
here, subject to any subpoena in the cause. 
The government furnishes no testimony di- , 
rectly contradicting any of these statements, 
and does not prove that the petitioner is able 
to give bail for his appearance, or that there 
is any' fact justifying a presumption that he 
wiU not be amtnable to a subpcena. whenever 
he may be required as a witness, or that sucn 
a personal recognizance in the case as would 
be ordinarily required of a householder and 
resident here, would not be ample security to 
secure his personal attendance at court 

Under thes*^ circumstances, I shall order 
the petitioner to be discharged from imprison- 
ment on his executing his own recognizance 
in ?1,000 penalty, to appear and testify In 
court on the ti-ial of the indictments, when 
notified to do so on the part of the United 
States, at any time during the term. 



Case ISTo. 15,615. 

UNITED STATES v. LLOYD. 

[4 Cranch, C. O. 464.] i 

Circuit Court, District of Columbia. May 
Term, 1834. 

Arrest of Judgment — Wakt op Prosecutor's 
Name on Indictment. 
The want of a prosecutor's name upon the in- 
dictment is no ground for arresting the judg- 
ment. 

* 

[This was an indictment against Henry 
Lloyd.] 

Assault and battery. Verdict for United 
States. 

Mr. Hewitt, for the defendant, moved in 
arrest of judgment, that no prosecutor's 

1 [Reported by Hon. William Cranch, Chief 
.ludge.] 
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name had been written upon the indictment 
before it was sent to the grand jury, as re- 
quired by the act of assembly of Virginia 
of November 13, 1792, p. 105, §§ 23, 24; and 
contended that the court would have quash- 
ed the indictment upon motion before trial. 
That there was no difference in principle 
between a motion to quash, and a motion to 
arrest the judgment If there was good 
ground to quash, there was, a fortiori, good 
ground to arrest. 4 Bl. Comm. 375; 1 Chit. 
Cr. Law, 661, 663, 664. The new statute of 
jeofails of Virginia of 1819 was passed be- 
fore the case of Com. v. Chalmers, 2 Va. 
Cas. 76, 77. See I/eigh, Comp. St. Va. p. 
611. 

Mr. Key, contra. Nothing appears upon 
the face of the indictment to arrest the judg- 
ment The case of Com. v. Chalmers, 2 Va. 
Cas. 76, 77, is decisive. See, also, Wortham's 
Case, 5 Rand. (Va.) 669. 

THE COURT overruled the motion; 
THRUSTON, Circuit Judge, not giving any 
opinion. THE COURT did not state the 
reasons for their decision, but the grounds 
were, that the provision of the statutes re- 
quiring the name of a prosecutor to be writ- 
ten on the indictment, was for the benefit 
of the defendant, that he might have se- 
curity for costs, and to prevent imnecessary 
expense to the United States. K the de- 
fendant goes to trial without such security, 
he must be considered as having waived the 
benefit; and the United States have already 
incurred the expense. 

■ [See Case No. 15,616.] 



Case No, 15,616. 

UNITED STATES v. LLOYD. 

[4 Cranch, 0. C. 467.] i 

Circuit Court, District of Columbia. May 
Term, 1834. 

Indictmest — Motion to Qoash — Prosecutok's 
Name on Isdiotmbnt. 

1. A motion to quash an indictment for want 
of the name of a prosecutor, is too late after ver- 
dict 

2. The court will not quash the indictment for 
want of the name of a prosecutor if the witness- 
es were called for by the grand jury; but will 
qwash an indictment where the name of a prose- 
cutor was not indorsed, and no order of court to 
send the witnesses to the grand jury, and it 
does not appear that the witnesses were called 
for by the grand jury. 

Assault and battery. 

In U. S. V. Turley [Case No. 16,546], in this 
court, at November term, 1833, the court 
was of opinion that the objection, for want 
of a prosecutor, was too late after verdict; 
but agreed to hear Mr. Hewitt again in 
[Henry] Lloyd's cases, on that point [See 
Case No. 15,615.] It does not appear, how- 
ever, that in these causes any thing further 
has been said upon it. The doctrine in Tur- 

1 [Reported by Hon. William Cranch, Chief 
J udge.] 



ley's Case, may, therefore, be considered as 
conceded. 

Mr. Hewitt moved to quash this indictment 

The proceedings respecting the witnesses 
appeared to be as follows: On the second 
day of the term the witnesses were called 
upon by the grand jury and sworn. It ap- 
peared by the defendant's recognizance, re- 
turned by the justice, that certain persons 
were witnesses. Their names were indorsed 
on the iadictment by the grand jury, who cer- 
tify by their foreman, that they were called 
on by the grand jury. See Va. Law, pp. 105, 
346. 

Mr. Hewitt contended, that the act of 
1795, p. 346, § 2, applies only to cases where 
the fact is known to some of the grand jurors 
of their own knowledge, and not of the infor- 
mation of others. 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused to quash the indictment, 
where the witnesses appeared to have been 
called upon by the grand jury. But (nem. 
con.) quashed another, where there was no 
prosecutor indorsed, and no order of the court 
to send the witnesses to the gx'and jury; and 
it did not appear that the grand jury had 
called for them. 



Case No. 15,617. 

UNITED STATES v. LLOYD. 

[4 Cranch, C. C. 468.] i 

Circuit Court, District of Columbia. Oct 18, 
1834. 

Assault and BATTEur — Upon Slave. 

1. A simple assault and battery on a slave is 
not an indictable offence. A simple a^saiilt upon 
a slave, even with intent to murder him, is not 
an offence at common law. 

2. There must be a battery, as well as an as- 
sault with an intent to kill, to bring the case 
within the penitentiary act [4 Stat. 448]. The 
court refused to quash the indictment without 
prejudice to a motion in arrest of judgment. 

[This was an indictment against Henry 
Lloyd.] 

Assault and battery The first count was 
for a simple assault and battery upon a 
slave. The second count was for assault 
(not assault and batteiy) with intent to kill 
and murder, a negro slave, Harry. 

Mr. Brent, in arguing to the jury, contend- 
ed that the second count is not a good count 
under the penitentiary act, which reqmres 
that there should be a battery as weU as an 
assault with an intent to till. 

Mr. Key, contra, that it is a good count 
at common law. 

Verdict, guilty on both counts, and amer- 
ced by the jury $20 on the first count. 

THE COURT (nem. con.) was of opinion, 
that a simple assault and battery on a slave, 
is not an indictable offence; that a simple 
assault upon a slave, even with an intent to 
murder him, is not an offence at law; that 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the second count was bad Tuider the peni- 
tentiary act, because it did not charge a 
battery. 

ORANOH, Chief Judge, doubted of this, be- 
cause the murder of a slave is a felony, and 
an assault with intent, to commit a felony 
is a misdemeanor, at common law. 

October 18, 1834. A new indictment was 
this day found by the grand jury against the 
defendant. The first count was for public- 
ly and cruelly beating Harry, a slave; Sec- 
ond eoimt for assault and battery with in- 
tent to murder the slave, Harry. 

Mr. Brent, foi the defendant, moved to 
quash the indictment, because, he contended, 
it was not an ofEence to assault and beat a 
slave, even with intent to murder him. 

THE COURT (nem. con.) refused to quash 
the indictment, without prejudice to a mo- 
tion in arrest of judgment, if the verdict 
should be against the defendant 



Case No. 16,618. 

UNITED STATES v. LLOYD. 

[4 Crunch, C. C. 470.] i 

Circuit Court, District of Columbia. Oct 
Term, 1834. 

Beating Slave— Common- Law Offence. 

The owner of a slave who beats him cruelly, 
and exposes him, so beaten, to public view is 
Kuilty of a misdemeanor at common law. 

• Indictment [against Richard B. Lloyd] for 
beating his own slave Henry, cruelly, and 
exposing him, so beaten, to public view. 

Verdict guilty, and amerced by the jury 
-$100. 

Mr. Brent for the defendant, moved in 
aiTest of judgment, because the indictment, 
as he contended, did not state an indictable 
offence, and cited Turner's Case (1827) 5 
Rand. (Va.) 678, and U. S. v. Brockett [Case 
No. 14,651], in this court, some years ago, 
for ci-uelly beating his own slave. He also 
moved for a new trial, on the ground of mis- 
direction by the court to the jury; and be- 
cause the verdict was against evidence. 

TBCB COURT overruled both motions, and 
rendered judgment for the amount assessed 
by the jury. 



Case No. 15,619. 

UNITED STATES v. LLOYD. 

[4 Cranch, C. C. 472.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1834, 

Assault and Battery — Indictment—Verdict — 
Witness. 
1. Upon an indictment for assault and battery 
on M. H. with intent to liill him, a verdict, 
"Guilty of an assault by shooting M. H. with 
intent to kill," is substantially a general verdict 
of guilty. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 



2. An indictment under the penitentiary act 
for assault and battery with intent to Idll, 
need not aver it to be done with malice afore- 
thought, nor with any other evil intent than the 
intent to IdU. 

3. Upon a suggestion that awitness,whoseaf- 
fidavit had been taken in support of a motion 
for a new trial, was an idiot the court required 
the witness to be brought in and examined m 
court, but refused to order another witness 
whose affidavit had also been taken for the same 
purpose, to be brought in and examined, his af- 
fidavit not being impeached. 

Indictment [against Richard B. Lloyd] for 
assault and battery on Moses Hepburn, with 
intent to kill him. Verdict, "guilty of an as- 
sault by shooting j^Ioses Hepburn with intent 
to kill, but not with malice aforethought" 

The second count charged that the defend- 
ant, &c., at &c., "with force and arms in and 
upon one Moses Hepburn, in the peace of 
God and the said United States, did make an 
assault, and him the said Moses Hepburn, did 
then and there beat, shoot, and ill treat with 
intent him the said Moses, then and there 
to kill, and other wrongs and injuries then 
and there did, to the great damage of the 
said Moses, against the peace and govern- 
ment of the United States, and against the 
form of the statute* in such case provided." 

Upon a motion in arrest of judgment, W. L. 
Brent, for defendant, objected that the ver- 
dict did not find a battery; and that the in- 
dictment d-oes not charge the manner of shoot- 
ing, kind of weapon, kind Of shot &c.; and 
does not state that the defendant unlawfully 
assaulted the said Hepburn; and cited 1 Russ. 
585. It might have been done in his own de- 
fence. 

THE COURT (THRUSTON, Circuit Judge, 
contra) was of opinion that the second count, 
and the verdict thereupon, were sufficient 

THRUSTON, Circuit Judge, thought that 
the indictment should have charged that the 
assault and battery was wilful, unlawful, or 
malicious, and should have set forth the man- 
ner of the beating and the weapon, &c. 

Upon a subsequent argument (on the 11th of 
October, 1834), Mr. Brent and Mr. Fauntleroy, 
for defendant cited 1 Chit Cr. Law, 227, 228, 
233, 242, 245, 276, 286, 643; and Mr. Key, for 
the United States, cited Chit 644. 

PER CURIAM. This is substantially a ver- 
dict of guilty; for the shoothig of a man is,, 
in law, a battery upon that man, and the as- 
sault and the intent to kill are expressly 
found. The statute does not require that the 
act should be done with malice aforethought. 
The finding, therefore,' that it was not done 
with malice aforethought is an immaterial 
finding, and is surplusage. The jury, there- 
fore, have found every thing necessary to 
constitute the statute offence. We do not 
think it can be necessary, in an indictment 
upon this clause of the statute; to aver any 
other evil intent than the intent to kill, which 
is expressly averred; for it would be tautol- 
ogy to say that the defendant, with evil in- 
tent made an assault and battery on the man 
with intent to kill him. 
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In support of a motion by the defendant's 
counsel, at the last term, he produced the af- 
fidavit of a woman named Frances Tattersall, 
Upon a suggestion that she was an idiot, THE 
COURT (CKANCH, Chief Judge, absent) re- 
quired that she should be brought into court 
and examined by the judges. 

The defendant now offered the affidavit of 
Francis Lloyd for the same purpose. 

Mr. Key, for the United States, requested 
that this witness also should be brought in 
and examined in court. Mr. Brent, for the 
defendant, objected and said, it was not 
usual to examine witnesses in court upon a 
motion for a new trial. 

THE COURT (MORSELL, Circuit Judge, 
contra) refused to cause the witness to be 
brought in and examined in court, and grant- 
ed a new trial upon newly-discovered evi- 
dence; and the cause was after-vvards ti-ans- 
ferred to Washington for trial. 



UNITED STATES (LOCKE v.). See Case 
No, 8,442. 



. Case KTo. 15,620. 

UNITED STATES v. LOCKMAN. 
[Brunner, Col. Cas. 554; i 11 Law Rep. 151.] 

Circuit Court, D. Massachusetts. 1848. 
Ckimistai. Law — Setting Fire to Vessel — Mixor. 

1. A minor who ships on board a vessel with- 
out the knowledge of liis parents may be con- 
victed of the ofEense of burning a vessel on the 
high seas, 

2. On an indictment for setting fite to a ves- 
sel on the high seas, the mere possibility that 
the fire might be occasioned by spontaneous com- 
bustion, or by accident^ is no answer to strong 
probable evidence against the prisoner; in crimi- 
nal cases a jury must act on strong probabilities. 

Tills indictment charged that Lyman Lock- 
man, on the 20th of April, 1848, "oh the high 
seas, did wilfully and corruptly burn the 
ship William Thompson, of New Bedford, 
he, the said Lockman, then and there being 
a mariner on board thereof, and belonging 
to said ship William Thompson. And the 
said ship William Thompson being the prop- 
erty of citizens of the United States, and 
said Lockman not being an owner of said 
ship." It was founded on St 1804, c. 40, § 
1, which provides that "any person not be- 
ing an owner who shall, on the high seas, 
wilfully and corruptly cast away, burn, or 
otherwise destroy any ship or other vessel 
unto which he belongeth, being the property 
of any citizen or citizens of the United 
States, or procure the same to be done, and 
being thereof lawfully convicted, shall suf- 
fer death." The fire took place at the Sand- 
wich Islands. It appeared ijiat the vessel, 
which was a whaler, in April, 1847, a few 
hours after she set sail for the northwest 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



coast, at about nine or ten o'doek in the 
evening, was found to be on fire in the fore- 
hold. She was taken back into port and found 
to be considerably damaged by fire. In a few 
weeks she was repaired and went on her 
voyage. Several of the crew were seized 
and charged with the offense, but on ex- 
amination before the consul, Lockman was 
sent home to be tried, with two witnesses 
against him. The vessel arrived at New 
Bedford the 1st of April, 1848. 

It was testified on the part of the govern- 
ment that a grating which separated the 
forecastle from the forehold, where the fire 
was, had been broken; that the forehold 
had in it a great deal of old junk, rigging, 
tar, etc; that the prisoner was seen working 
at the biilkhead, and creeping out of the 
forehold through the hole; that the prisoner 
had said "that he had been in the forehold; 
that he had got some tar and rope-yam in 
a sack, and would burn the ship before he 
would go to the^ northwest coast in her; that 
he had tried to° fire the ship before, but he 
had only two matches, and they would not 
go"; that after the fire he had said that "he 
wished he had a spade, and he woiild cut off 
the captain's head"; that after the fire, the 
prisoner having been flogged to make him 
tell what he knew about it, he said, in reply 
to the question if he knew who did it, "that 
he did not know anything else," It also, 
appeared that the vessel had been previous- 
ly on fire, and that at that time the prisoner 
was confined, and two others of the crew 
were sent home charged with that offense; 
that the conduct of the captain was harsh; 
that the crew were also dissatisfied with 
their grub, and said they wished the vessel 
sunk or burned before they had to go in her. 
It was further shown that the owners acted 
as citizens of the United States. On the part 
of the prisoner it was testified that there 
were great complaints among the crew of 
the William Thomj^on; that they were gen- 
erally dissatisfied; that several had been 
heard to say they would throw the captain 
overboard or sink the ship before they would 
go on tb the northwest in her; that Loclc- 
man was under age, not twenty; that he 
shipped without the knowledge or consent of 
his father; and that he was quiet and or- 
derly on board ship. 

Charles L. Woodbury, for the United 
States. 
Charles M. Ellis, for the prisoner. 

THE COURT desiring the question of law 
in the case to be stated, the counsel for the 
prisoner contended that the evidence did not 
support the indictment, the evidence being 
that the prisoner was brought into the Unit- 
ed States prior tO the time alleged in the in- 
dictment; that there was no legal contract 
binding the prisoner to service in the ship, 
and therefore he did not belong to the ship 
imder the statute, which did hot apply to 
passengers, persons from other ships, or the 
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owner, but only to those holding a certain 
relation, that of the ship's crew; that the 
property- of the ship could not be shown 
without the bill of sale, the vessel having 
been built by -persons not then owners of 
her; and that the citizenship of the owners 
could not be shown, except by proving their 
birth or legal naturalization; and that the 
only burning punishable under the act must 
amount to a substantial destruction of the 
ship, such being the force of the words 
"otherwise" and "or" in the act, and its 
necessary grammatical construction; that 
the act was the same as if it read "shall de- 
stroy by casting away, burning, or any other 
means"; that this appeared also from_ the 
statutes from which this act is framed, 'and 
because the statutes, when intended to ap- 
ply to cases of mere setting on fire, used ap- 
propriate language; and that the Case of 
De Londo, 2 East, P. C. p. 1098; and U. S. v, 
Johns [Case No. 15,481], being upon the same 
words, should be held to apply to this point. 
On the part of the government it was argu- 
ed that the time was immaterial; that no 
proof of ownership or citizenship was re- 
quired if the ship carried the Ameirican flag; 
that the law applied to any one on board the 
ship; and that the statute was only the en- 
actment of an admiralty offense, and applied 
to any burning, however slight. 

Upon the question of the partial burning 
WOODBURY, Circuit Justice, stated that if 
the case arose under second section of the 
act, the court should consider the law settled 
on the grounds urged by the prisoner's coun- 
sel; that his leai-ned associate was more 
strongly inclined than he to the opinion that 
a case of partial burning would not be with- 
in the statute, which could apply only to 
cases of destruction of the ship; but that 
he could not consent, without precedent, and 
considering that there was some difference 
in the objects of the two sections, in case of 
a crime of so grave a character, and one 
which could not be reached unless by this 
law, to let the prisoner go free, without first 
having the opinion of the supreme court of 
the United States. He accordingly proposed 
to certify a division of opinion and have 
the cause carried up. But the prisoner, de- 
siring to have the jury pass upon the case, 
the court consented, reserving for the prison- 
er the question of law. 

The cause was then argued to the jury 
upon the facts. For the prisoner it was con- 
tended that there was no proof that the pris- 
oner was guilty; that if the evidence were 
all taten as true, stiU the hemp, sails, etc., 
stored in the forehold might have taken fire 
by spontaneous combustion, and several 
cases were cited of like sort; or that the 
fire might have talcen accidentally from 
lights in the forecastle; and that the evi- 
dence was suspicious, and if the ship was 
set on fire it was quite as probable, if not 
more so, from the evidence that the fire was 
set by some one besides the prisoner. The 
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govenunent urged that the threats, the prep- 
aration, and the fire following showed con- 
clusively that the prisoner was guilty, 

WOODBURY, Circuit Justice, urged upon 
the jury the performance of their duty. The 
courts and juries are to administer the laws 
as they exist,- not to make or unmake them. 
The jury must remember their oaths, . and 
march up to their duty. The' rule is not, as 
is sometimes laid down, that the jury is to 
be satisfied beyond doubt. The jury will 
not stop because it is possible that some 
other hypothesis than the prisoner's guilt 
may be true, or is consistent with the evi- 
dence. The only rule is this: The jury must 
be reasonably satisfied. In civil cases they 
must act froiji the mere preponderance of 
evidence. In criminal and capital cases they 
must act on strong probabilities. The jury 
must act in this way as they would act in 
any matter of their own concerns. The mere 
possibility that .this fire might have been oc- 
casioned by spontaneous combustion, or 
might have been set by accident, is no an- 
swer to strong evidence, making it probable 
that a particular person did it. There is no 
doubt this was on the high seas, and the act 
was done to an American vessel owned by 
our 'own citizens. It is enough that the pris- 
oner wanted employment, and went on board 
the ship as one of her crew, so that he be- 
longs to her. The supreme court has just 
held the owners of the Lexington liable for 
the neglect of some of the men in a large 
amount. To burn "wilfully" is designedly, 
intentionally; "corruptiy" is from a bad mo- 
tive. It is not necessarily for gain or hire. 
For this trial any burning of the ship is ' 
sufficient to bring this case within the act. 
The jury will consider whether it is not like- 
ly that this fire was set by some of the crew. 
They wiU consider the testimony of the two 
witnesses, the fellow-shipmates of the pris- 
oner, whose apparent fairness approves it- 
self. They will consider who would be like- 
ly, from threats, preparation, and previous 
character, to have been guilty of this of- 
fense. Who had come from the house of 
refuge? The captain and consul were men 
of sense, and the jury would consider who 
was charged and sent home for trial, and if 
it -was not likely that he was the guilty one. 
If the jury were satisfied, from the strong 
probabilities of the case, that all pointed to- 
but one person, they should make an ex- 
ample of him. It might be painful to dis- 
charge their duty. But if the jury found the- 
prisoner guilty, it was doubtful whether the 
law could reach this horrid case. This case 
was infinitely worse than any crime on land. 
There were no alarm beUs, no engines, no- 
neighbors to help. The jury, whilst they 
thought of the prisoner, must think of the 
thirty souls on board ship on that awful 
night. His honor dwelt on the case of the 
Caroline, the iU-fated Lexington, and others. 
There could be litfle doubt that the prisoner 
would never suffer the extreme penalty of 
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the law, for the executive would xmdoubted- 
ly pardon. 

The jury in a few moments, on tlie second 
ballot, agreed upon a verdict of not guilty. 



Case No. 15,6S1. 

UNITED STATES v. LOCOMOTIVE 
BOILER. 

[Cited in TJ. S. v. Sixteen Barrels of Dis- 
tilled Spirits, Case No. 16,300. Nowhere re- 
ported; opinion not now accessible.] 



Cas& No. 15,6SS. 

UNITED STATES v. LODGE. 

[4 Cranch, C. C. 673.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Criminai. Law— Tkiait— Proddctio'k of Stoleit 
Notes. 
Upon an indictment for stealing bank-notes 
against the act of congress of the 2d of March, 
1831, 8 9 [4 Stat. 449], it is not necessary to pro- 
duce them upon the mal; and if they have been 
recovered by the owner and passed away, their 
contents and purport may be proved by parol. 

Indictment [against William Lodge] for 
stealing "one promissory note of the Bank 
of Washington for the payment of five dol- 
lars, of the value of five dollars; one other 
bank-note of the Bank of New Lisbon, Ohio, 
for the amount of five dollars, of the value 
of five dollars; one note of the corporation 
of Georgetown for the payment of two dol- 
lars, of the value of two dollars; three sil- 
■ ver coins of the goods and chattels of one 
Edward Simms, then and there being," &e., 
against the form of the statute; that is, 
Act Cong, March 2, 1831, § 9 (4 Stat 449), 
"for the punishment of crimes in the Dis- 
trict of Columbia," which enacts "that every 
person convicted of feloniously stealing, tak- 
ing, and carrying away, any goods or chat- 
tels, or other personal property, of the value 
of five dollars or upwards, or any bank-note, 
promissory note, or any other instrument 
of writing, for the payment or delivery of 
money, or other valuable thing, to the 
amount of five dollars or upwards, shall be 
sentenced to suffer imprisonment and labor," 
&c. 

There was no evidence as to the coi^is; 
and Mr. Giberson, for the prisoner, objected 
to parol evidence as to the bank-notes, be- 
cause they were not produced, the witness, 
the owner, having passed them away. 

THE COURT said they were inclined to 
think that parol evidence may be given of 
the contents and purport of the notes, but 
would reserve the question upon a motion 
for a new trial, if the prisoner should be 
convicted. 

The witness found the notes upon the pris- 
oner before he left the shop; and knew the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Bank of Washington note by an indorse- 
ment upon it of the name Cloakey. 

Verdict, guilty of stealing the notes only. 

Mr. Giberson and Mr. Dandridge, for the 
prisoner, moved, in arrest of- judgment, and 
for a new trial; and contended that the 
judgment ought to be arrested (1) because 
the indictment does not pursue the words of 
the statute upon which it is based; (2) be- 
cause it does not state that the notes and 
coin, therein described, were the property 
of the prosecutor, at the time the larceny 
is said to have been committed. 

And that a new trial ought to be granted, 
because (1) it was not competent or proper 
for the United States to give parol evidence, 
as to the contents of the notes, without 
having first proved that the notes were lost, 
destroyed, or mislaid, and, if the latter, that 
due diligence had been used to find the 
same; (2) that the court ought not to have 
admitted evidence of the contents of the 
notes, and that th^y should have been pro- 
duced at the trial— First, because they are 
the best evidence; second, because, if pro- 
duced, it would have been competent for 
the accused to show that they were counter- 
feit; or, third, that they were notes of bro- 
ken banks, and therefore of no value; or, 
fourth, that they were not such as the 
banks could be compelled to pay or redeem. 

THE COURT, however, overruled both 
motions, and sentenced the prisoner to the 
penitentiary. 



Case No. 16,6S3. 

UNITED STATES v. LOGAN. 

[2 Cranch, C. C. 259.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Ckublty to Animals. 

Public cruelty to a horse is in indictable of- 
fence. 

Indictment for emelty to a horse In a 
public street in Washington. 

Verdict, guilly. Sentence $10 fine, and 
twenty days' imprisonment. 



Case Wo. 15,624. 

UNITED STATES v. LOGAN. 



[12 Int. Rev. Rec. 146.] 
Circuit Court, E. D. Tennessee. 



1867. 



Interxai, Revenue Act— Failure to Pat Distil- 
lers' Tax — Persons Criminally Liable. 

[1. One employed by another as a laborer in 
a distillery is not carrying on the business of 
a distiller, so as to be criminally liable for not 
having paid the taxJ] 

[2. To convict one under the act for retailing 
liquor without payment of the tax, the defend- 
ant must be proven to have held himself out 
publicly as following the business as one of his 
means of gaining » livelihood.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendant [Lea Logan] was indicted 
for distilling and retailing, under section 44 
of the act of July 20, 1868 [15 Stat. 1421, with- 
out having paid the special tax as a distiller 
or retail liquor dealer. 

O'Gonnell Russell, the first witness, testi- 
fied that he had contracted with defendant 
to deliver to a Certain mill near the distillery 
for the defendant, some corn, for which de- 
fendant was to give him one gallon of whiskey 
for each bushel of corn so left at the mill. 
This was in the summer of 1869. Witness 
had taken one bushel and a half of corn to 
the mill under this arrangement. Had been 
at the distillery on two or more occasions 
when defendant was dotibling, and had re- 
ceived from defendant three quarts of whis- 
key there at the still house, on two difEer- 
ent occasions, and that before he received 
all he was entitled to, the distillery was 
broken up. On cross-examination witness 
stated he had seen John Wimberly at the still 
at one or more times, but that his dealings 
were all with defendant. "Witness linew of 
other parties who had also bought whiskey 
from defendant in a similar way he had, and 
that defendant kept whiskey there, as he sup- 
posed, for sale. Bartley Russell, next wit- 
ness, testified to having furnished defendant 
corn in exchange for whiskey; that on two 
or more occasions he had been at the dis- 
tillery; saw defendant engaged in doubling 
and got whiskey from him in small quanti- 
ties undej." said contract of exchange. Wit- 
ness had seen John Wimberly there at some 
of the times he had been there, but did not 
know whether Logan or Wimberly was the 
owner and proprietor of the distillery. G. M. 
Green, next witness, testified that he was the 
revenue officer who seized the still about No- 
vember last That defendant was with six 
or eight others at the still, and the still was 
running; and that defendant at his (wit- 
ness's) request helped him take the still out 
of the furnace. On cross-examination, de- 
fendant's counsel asked witness what defend- 
ant said at the time about his being only em- 
ployed by Wimberly to carry on the work, 
to which the district attorney objected, as 
being immaterial; but THE COURT over- 
ruled the objection, when witness stated that 
the defendant said at the time he was work- 
ing for Wimberly who had employed him. 
John Norwood, next witness, testified that he 
had delivered corn in exchange for whiskey 
also; that he had made his contract with 
John Wimberly, but had got the whiskey from 
defendant, and had been at the still-house a 
good many times; had seen both Logan and 
Wimberly there at work.'- On cross-exami- 
nation this witness was also asked as to the 
statements he had heard from either Logan 
or Wimberly while at the distillery, and en- 
gaged in distilling as to who was the proprie- 
tor. To this, district attorney also objected; 
first, because it was an immaterial matter as 
to who was the principal in the transaction, 
except it was for the purpose of assisting the 
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court in determining the proper punishment 
that should be inflicted in case of conviction; 
and, secondly, that Wimberly being a compe- 
tent witness himself, any statements he may 
have made were incompetent to be proven in 
this case. THE COURT overruled the ob- 
jection and permitted witness to state any- 
thing he may have heard either defendant or 
Wimberly say while at the distillery, and en- 
gaged in carrying it on, relative to this mat- 
ter. Witness then stated he had heard both 
of them say that Wimberly was the proprie- 
tor and defendai^t was working for him. 

This being the substance of the testimony 
given by witnesses for the government, the 
defendant introduced no proof- 
In the argument of the case, defendant's 
counsel insisted that under the proof, the de- 
fendant was shown to have been an em- 
ployee merely, and therefore could not be 
said to be "carrying on the business of a 
distiller," as only persons who were princi- 
pals in the transactions are contemplated by 
and embraced within the forty-fourth section 
of the act of July 20, 1868; therefore the de- 
fendant should be acquitted on this count. 
Under the second count, for retailing, de- 
fendant's counsel insisted that proof show- 
ing the defendant guilty of selling whiskey 
on one, two, or a half dozen difEerent occa- 
sions, of a pint or quart each time, did 
not constitute the oflEence of "carrying on the 
business of a retail liquor dealer" under said 
forty-fourth section; but that to be brought 
within the offence here charged, the proof 
must show not only that the party selling 
was acting for himself and not as a clerk or 
employee of another, but also that he held 
himelf out publicly as being engaged in the 
business of retailing, prepared and willing to 
accommodate all who may reasonably be ex- 
pected to call upon him. 

The district attorney controverted these 
propositions as being very novel in their na- 
ture and manifestly unsound, and insisted the 
rule "that in misdemeanors, all who in any 
wise aid, encourage, or abet in the transac- 
tion, are guilty as principals, and may be so 
charged," applies to both counts in the indict- 
ment; that it was a matter of no moment 
to the government who was principal in the 
transaction; that the government inust deal 
with the party caught engaged in the un- 
lawful transaction; and if there was another 
who had furnished the pecuniary aid, and 
who was the inducing party to this unlaw- 
ful transaction, while this latter would also 
be equally guilty, or even might deserve a 
more severe punishment, yet this defend- 
ant is none the less guilty in law; that imder 
the law under which this indictment is found 
and the definition given in the statute to the 
term "distiller," not only the party who has 
the business carried on or is interested in the 
carrying on of the business, but those who 
actually perform the labor or otherwise aid 
or assist in carrying on the business, are 
guilty, and may be convicted under the first 
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count of this indictment. In support of tliis 
positibn, the district attorney referred to the 
decision of Judge Benedict in the case -of U. 
S. V. Mulrany [see note at end of ease], 
and of Judge Krekel in the case of TJ. S. 
T. Howard [Case No. 15,401]. The district at- 
torney Insisted that the doctrine here con- 
tended for by defendant's counsel was at va- 
riance with the decisions of courts, and, if 
accepted as law, will he ruinous in its tend- 
ency to defeat the very purposes of the law, 
and to shield from punishment the very par- 
ties the law intended should be held responsi- 
ble for their guilty acts. That while it 
might be true that only those who were really 
interested in the business as principals were 
alone responsible to the government for the 
special tax imposed for the carrying on of the 
business, and only their property could be 
distrained upon to collect the same, except 
as the statute has specially otherwise pro- 
vided for, yet that in a criminal prosecution, 
a different rule applies; and if a party know- 
ing what the law requires to have been done 
by his employer (as all parties are presumed 
to) sees fit to undertake for another to carry 
on the labor or otherwise aid in the matter 
without first ascertaining that the employer 
has complied with the law, such person takes 
upon himself the risk of being punished un- 
der that law, if the same has been violated. 

As to the second count, the district attor- 
ney insisted that the argument contended for 
by defendant's counsel, "that proof of occa- 
sional acts of retailing did not constitute a vio- 
lation of the law, but that a party must hold 
himself out publicly as engaged in the busi- 
ness," was strange indeed, and if recognized 
as the law of the case would require of the 
government to show either that the party 
had set himself up publicly as a violator of 
law, the punishment for which is so severe, 
or else, by bringing the people of whole neigh- 
borhoods into court as witnesses, that by 
the number of times the matter may be 
shown to be something more than a mere oc- 
casional act, but in fact at least one of the 
matters of business which the party is en- 
gaged in carrying on, and from which he 
gains at least a portion of his livelihood. To 
require either wUl, in effect, defeat in most 
eases -the law itself. The experience of all 
men teaches that it is in secret, so far as pos- 
sible, that violators of law carry on their 
business, and especially is this true with re- 
gard to dealers in spirits. 

The district attorney referred to ruling of 
Mr. Rollins, commissioner of internal reve- 
nue, contained in series 3, No. 4, of regula- 
tions, and published in Internal Revenue Rec- 
ord of April 6, 1867, and to the uniform rul- 
ings of Commissioner Delano subsequent to 
this, to show the construction which had been 
placed upon the statutes, and that it had uni- 
formly been the holding of the revenue de- 
partment that even occasional acts of re- 
tailing spirits would make a person guilty; 
and they had acted upon such construction 



of the law in assessing and collecting taxes 
under the revenue laws, both under the acts 
of June 30, 1864 [13 Stat 223], July 13, 1866 
[14 Stat. 98], and July 20, 1868 [15 Stat. 142]. 
The district attorney further insisted that, 
however the court might charge upon these 
legal propositions, the jury would find the 
defendant guilty as principal in the transac- 
tion; at least that .defendant had not shown 
by the best proof available that he was not 
the principal, which he should have done if 
the fact be so. 

E. O. Camp, U. S. Dist. Atty. 
George Brown, for defendant. 

CHARGE OF COURT. The court charged 
the jury that the simple question for them 
to determine was "whether the defendant 
carried on the business of a distiller or re- 
tail liquor dealer." That, as to the first count, 
if the defendant was found engaged in the act 
of distilling, the jury would, without further 
proof, presume that he was the person en- 
gaged in carrying on the business of a dis- 
tiller; but if the proof shall also show that 
the defendant wa^ not the proprietor and 
had no interest in the distillery, and was 
only employed by some other person as a 
laborer in carrying on the work of distilling, 
then in law he cannot be said" to be carrying 
on the business of a distiller. It is the party 
or parties having an interest in as proprietors 
of the distillery that can in law be said to 
be carrying on the business. Any different 
construction which would hold a clerk or em- 
ployee liable to a criminal prosecution be- 
cause of a failure of a principal or proprie- 
tor to comply with the law, would have no 
sense, no justice or law, on which to base it, 
no matter what court or judge has or shall 
so decide. If this is so, then not only the em- 
ployer, but the clerk and the hired laborer, 
will be required to pay the special tax, and in 
this way more than one special tax will be 
required for the same business. This -the 
government does not require, and therefore 
only the party, or parties in interest as pro- 
prietors or owners does the government loolc 
to for payment of the special tax; or if that 
be not paid and the business carried on, 
against him only does it inflict its punish- 
ment. He alone can be said to be "carrying 
on the business." If it be proven that de- 
fendant was found engaged in distilling, and 
from the proof the jury shall be in doubt as 
to whether he was interested as owner or 
principal in the business or not, and shall 
believe that defendant had it in his power 
to produce evidence which would clear up 
that doubt and fails to do it, the jury should 
resolve that doubt against the defendant, 
and find a verdict of guilty against him on 
the first count. 

,As to the second count, all I have said to 
you relative to the distinction to be drawn be- 
tween the principal and his employer, and the 
presumptions arising from proof of liie doing 
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of the act and the necessity of proof by de- 
fendant showing his capacity of clerk or hired 
servant in the doing of the act, applies also 
to this count. But more than this it must 
be shown by the government, before they can 
obtain a conviction on this count, that not 
only defendant was acting for himself and 
not as employee of another, but the defendant 
must be proven to have held himself out pub- 
licly in some way as following the business 
as at least one of his means of gaining a 
livelihood. It must be a business whicli the 
party engages in in such a manner and to 
such extent as shows a readiness to supply 
whoever may reasonably be expected to call 
on him. Occasional acts or ia few instances of 
selling spirits do not constitute the offence, 
if the matter is not done in such manner as 
shows that it is a business regularly earxied 
on, not secretly and to the few, but publicly 
and to all who desire to purchase Upon the 
same terms. .- 

Notwithstanding this charge, the jury re- 
turned a verdict of guilty as charged in the 
indictment, and no motion for a new trial be- 
ing made, the defendant was sentenced to sis 
months' imprisonment, and to pay a fine of 
$1,000 and costs. 

NOTE [from 6 Int. Eev. Rec. 20.] The sen- 
tence of Judge Benedict in the Case of Mul- 
raney, referred to in the text, and also in the 
Case of Freel, is as follows: 

In the United Stal<^ circuit court for the 
Eastern district of New York, Judge Benedict 
l)iissed sentecce on James Freel, who had been 
indicted and convicted for distilling whiskey 
without paying the special tax, and distilling in 
;i dwelling-house, since September 1, 1866. 
Judge Benedict opened by raying that the law 
niider which I<Yeel had been convicted was an 
important one, and continued: 
' "It is and must be, a grtringent law, and it 
must be enforced But two ways are open to 
tlie government to enforce that law. One is to 
take the property of the persons tbat offend, 
and the oliier is to imprison. The object of all 
actions is to punish the offender. Another ob- 
ject is to deter others by the punishment which 
is 60 inflicted. Now, in your case, it seems that 
for some months you carried on the business 
without any attention to the law. Argument 
lias been made that there is a change in the 
law, but I cannot ignore the fact that it was 
notorious that the change went into effect on the 
1st of September, and that all persons legallv 
in the business conformed substantially to tha't 
fhnnge, and the>' do so now. It likewise ap- 
pears that, first, the milder remedy of the law 
was resorted to. and the prqperty was taken 
and forfeited. You bought it back, as you had 
rt perfect right to do, but then did not complv 
with the law. You kept the still in the place, 
and it was seized a second time. You are 
therefore now brought to the second branch of 
this law, which endeavors to enforce itself bv 
imprisonment; and, I must believe, under all 
the evidence, that you deserve that punish- 
ment for your own participation in that matter. 
I also must notice that this law is widely dis- 
obeyed. I must also take notice that it seems 
to be understood that violations of the revenue 
law can be perpetrated with impunity. And 
nothing is more important in this community 
than that the people should understand that the 
violation of the revenue law is attended with 
hazard; that it is not the violation of a mere 
contract, jj failure to keep a promise; that the 
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laws of the United States in this regard must 
be obeyed. You are the first man that has been 
convicted and brought to sentence in this county, 
— I do not know, but the first man in both cities 
together. 1 am inchned to the opinion tbat tlie' 
government hos delayed imprisoning citizens 
in the hopes that they will obey this law; and 
you were the first person convicted either in 
New York or in Brooklyn. I therefore must re- 
gard, in passing rentence upon you, the effect 
upon the public I must make you an exam- 
ple of 'all person., in this community, that they 
may know what it is to violate the law of the 
United States with regard to the revenue. The 
section undei which you have been convicted 
would impose a fine, and also imprisonment for 
a term not exceeding two years. I shall, in 
your ease, in view of all the circumstances, im- 
pose upon you the extremity of the statute, and 
sentence you to imprisonment for a space not 
exceeding two years, the sentence to be execut- 
ed in the Albany penitentiary." 

Hugh Mulraney, convicted for a similar offence 
was also arraigned for sentence, and the judge 
•sa id : 

"The remarks which I made to the prisoner be- 
fore you will be applicable to your case in the 
same degree. You are a man of intelligence, — 
a man who was before, and perhaps now, of 
some property. In your dwelling house, in 
which you lived, under the floor of your parlor, 
was erected a still, in full operation. It was 
known to your family, and was known to you; 
and the excuse — the only excuse which has 
been presented here, is that you leased the base- 
ment to another party, who was the guilty 
party; not yourself. There is reason to suppose, 
in your case, — to surmise, in your case as in the 
case of the previous prisoner,— that there are 
persons, perhaps more able, who are the in- 
ducing parties to these violations of the law; 
and that persons in moderate circumstances are 
put forward, and receive the punishment, while 
they who furnish the capital can go with im- 
punity. This is one of the misfortunes attend- 
ing all human affairs, and the only way the gov- 
ernment can do is to convict and punish those 
that are caught. I confess to surmise in your 
case that there are parties who have not ap- 
peared here as prisoners, that may know more 
about this than has been disclosed. It appears 
that you were away most of the time. I have 
read your affidavit. You have a wife and six 
children, and I take that into consideration; 1 
take somewhat into consideration the fact that 
your case, perhaps, has not been presented so 
strongly as it might have been. If I followed 
up the verdict of the^jury, I should impose upon 
you the same penalty that I imposed upon the 
former prisoner; but, in view of the circumstan- 
ces and your family, I shall reduce imprison- 
ment and shall sentence you to be imprisoned 
for the space of twelve months. I impose no 
fine. 



Case Wo. 15,625. 

UNITED STATES v. LONG. 

[1 Cranch, 0. C. 373.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Pakol Evidekoe — Warrast. 

, Upon an indictment for assault and battery of 
a constable, in the execution of his duty in serv- 
ing a warrant, parol evidence of its contents 
cannot he given, unless it be lost or destroyed, 
&c. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Indictment [against Dennis Long] for as- 
sault upon a constable, in the execution of 
his duty. The United States proved that 
the warrant had been giyen by the constable 
to one John Palmer, who was not summon- 
ed as a witness. 

THE COURT refused to suffer parol evi- 
dence to go to the jury, of the contents of 
the warrant, as there was not sufficient evi- 
dence to raise a presumption that it was 
lost, or could not be had. 

See U. S. V. Pignel [Case No. 16,049]; U. 
S. V. Lambell [Id. lo,oo3]; U. S. v. "Wary 
[Id. 16,645]. 



Case 33"o. 15,626. 

UNITED STATES v. LOT OP JEWELRY. 

[13 Blatehf. 60.] i 

Circuit Court, S. D. New York. June 25, 1875. 

Violation opCasTOMS Laws— Fokfbitdre— State- 
si ents BT Agest — Possession. 

1. S. delivered at New York, to the purser of 
a steamer about to sail from there to France, 
a package of jewelry, corded and sealed, and ad- 
dressed to L. at Paris, France. An officer of 
the customs obtained the package from the hands 
of the purser, on board of the vessel, at New 
York, and made seizure of its contents as for- 
feited, for having been landed at New York, 
from a vessel which brought them from Ha- 
vana, without a permit from the collector. Suit 
was brought against the diamonds, as forfeited. 
L. put in ji claim to the goods, by S. as his 
agent, the claim being verified by S. At the 
trial, evidence was offered, on the part of the 
United States, of admissions made by S., after 
the seizure, to the effect that the goods had been 
left with him by L. their owner, for sale, that 
L. had brought them from Havana, and that 
S. had been unable to sell them, and was now 
returning them to their owner in France, but 
tlie evidence was excluded. Held, that the evi- 
dence was properly eseluded. 

2. While S. had the goods in his possession, 
such declarations respecting their ownership and 
his authority to dispose of them, were competent 
evidence. 

3. Statements made by S. after he gave the 
goods to the purser, were narrative or historical. 

4. Declarations by S., while in possession of 
the goods, in derogation of the title of L., were 
not competent evidence. 

5. Under section 3082 of the Revised Statutes, 
possession of goods is not sufficient evidence to 
authorize conviction, until it is othenvise proved 
til at the goods were imported contrary to law. 

[Disapproved in U. S. v. A Lot of Jewelry, 
59 Fed. 684.] 

[Error to the district court of the United 
States for the Southern district of New 
York.] 

At law. 

Henry B. Tremain, Asst. U. S. DIst. Atty. 
William Stanley and George S. Sedgwick, 
for defendant in error. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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HUNT, Circuit Justice. This is a writ of 
error to the district court for the Southern 
district of New York. The information al- 
leges, that, on the Sth of August, 1874, the 
collector of the port of New York seized a 
package of diamonds addressed to Leon 
Labbe, and imported by the steamship City 
of Meiida, as forfeited to the United States, 
for the reason that they were unladen from 
the ship within that district, without a per- 
mit from the collector. A monition was 
sei'ved upon Labbe as the claimant of the 
goods. Labbe intervened through Jules Saz- 
erac, as his agent, who averred that Labbe 
was the true and lawful owner of the goods, 
and that Sazerac was the bailee thereof, as 
his agent In his answer and plea Labbe 
denied that the goods had become forfeited 
as alleged in the information. The cause 
came to trial before the court and a jurj'. 
[Case unreported.] To maintain his case, 
the -district attorney called as a witness 
James S. Chalker, a special agent of the 
treasury department, who testified, that, on 
the Sth of August, j.874, he saw Sazerac go 
into the purser's room of the steamer La 
Fayette, then lying in the port of New York, 
with a package, and soon come out without 
it; and that the witness, with others, then 
went into the purser's room and got the 
package from the purser, which he pro- 
duced on the trial. It was' a wooden box, 
corded and sealed, addressed "J. M. Leon 
Labbe, Paris, per steamer La Fayette." The 
witness seized the package, opened it, and 
found it to contain rings, brooches, lockets, 
&c., set with diamonds. Immediately aft- 
erwards, and on the dock, he saw Sazerac. 
who told him he had left the package witli 
the purser. It was in evidence, that the La 
Fayette was not a recently arrived vessel, 
but had been some time in port, was pre- 
paring to sail for France, and on the same 
day did sail for France. The district attor- 
ney then put this question to the witness 
Chalker: "^^hat else did Sazerac at that 
time say to you, in regard to the goods in 
suit?" This question was objected to by the 
claimant, was excluded by the court, and 
the district attorney excepted to such ruling. 
The district attorney further offered to 
prove, that, after Chalker had seized the 
goods, and before they had reached the seiz- 
ing department of the custom house, Saz- 
erac made admissions, to the effect that the 
goods had been left with him for sale by 
Labbe, their owner, that Labbe brought 
them from Havana on the City of Merida, 
in June, 1874, and that he, Sazerac, had 
been unable to sell the goods, and was now 
returning them to their owner in France. 
This offer was rejected, and the district at- 
torney excepted. Certain other evidence 
was then offered, which would have tended 
to prove that the goods in question had been 
smuggled, if the evidence before excluded 
had been given in the case, but which with- 
out that evidence was of no -value. This 
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eTidence was excluded by tlie court, aud the 
•district attorney excepted. 

Upon the principles of law applicable lo 
that subject, the declarations of the agent 
"Sazerac are not admissible to charge his 
principal or to affect his property. The evi- 
dence, aside from declarations or admis- 
sions, was simply this: Sazerac had the 
goods in his possession, and delivered them, 
boxed and corded, to the purser of the steani- 
-er La Fayette, then about to sail for France, 
directed to Leon Labbe, at Paris, While he 
had the goods in his possession, his decla- 
rations respecting their ownership, and his 
^authority to dispose of them, were compe- 
tent evidence. Bradley y. Spofford, 23 N. 
H. 444. Even then, the declarations must 
Ije limited to such matters as relate in some 
measure, and more or less directly, to the 
right of sale or the agency. If I place my 
horse in the hands of an agent, with direc- 
tions to sell him for a sum not less than 
"§100, his statement that he sells on my be- 
half, and that the price named was fixed by 
me, is competent evidence, and whatever in- 
"ferences may be justly drawn from these 
Tfacts must rest upon me. But, ^he would 
not be authorized by such agency and pos- 
"session, to state that I had obtained the 
"horse by a trespass or a theft of the prop- 
erty of A. B., and thereby destroy my ritle, 
and show A. B. to be the real owner of the 
"propeiiy. Such matter has no connection 
with his agency. If he Imows the fact of 
■a trespass or a theft to exist, he must prove 
it as a witness, but he cannot, as an agent, 
interject it into the case, as an admission, 
to the injui*y of his principal. The general 
rule is, that the declarations of an agent, 
to be evidence, must constitute a part of the 
Tes gestEe. They must be made in the trans- 
action of the business, and must constitute 
:a part of it. Historical statements are not 
evidence. Narratives by an agent are not 
evidence. The declarations are evidence on- 
ly upon the theory, that when and as an 
-agent acts for his principal, he does and 
must speali for him. His acts would not 
-ordinarily be intelligible if separated from 
his statements. But, when the business is 
•done, and the transaction is actually closed, 
there is necessity neither for statements nor 
for acts. If the agent then chooses to talk 
about the matter, he talks for himself, and 
<;an» properly charge no one but himself. 
This siibjeet has been recently examined in 
the supreme court of the United States by 
air. Justice Strong, in the ease of Packet 
Co. V. Clough, 20 Wall. [87 U. S.] 528, where 
the* authorities are cited, and the principles 
I have referred to are laid down. 

In the case before us, the declarations of 
"Sazerac were all made after he had parted 
with the control and possession of the goods. 
He had delivered them to the purser to be 
transported to Labbe, the owner. This end- 
ued all right or claim on his part They. had, 



also, been seized by the custom house au- 
thorities, and were in their possession. The 
duties and the powers of Sazerac as an 
agent were at an end. Any statements 
thereafter made by him were narrative or 
historical in their nature. .This was neces- 
sarily so. His agency was to sell. That 
was ended, first, by his own act of delivery 
to the purser; and, second, by the action of 
the revenue officers in- seizing the goods. 
If he spoke at all, it could only be of a past 
transaction. 

• Again, if the statements had been made 
while he was in possession of the goods, his 
declarations in derogation of the title of his 
principal were not competent, unless there 
is something in the position of the parties 
or the goods, as affected by tne revenue 
laws, that alters the general law on this 
subject The district attorney argues that 
such is the fact, and that this peculiarity 
is to be found in the provisions of section 
3082 of the Revised Statutes. It is there 
provided, that, "if any person shall fraudu- 
lently or knowingly import or bring into the 
United States, or assist in so doing, any 
merchandise, contrary to law, or shall re- 
ceive, conceal, buy, seU, or in any manner 
facilitate the transportation, concealment or 
sale of such merchandise, after importation, 
knowing the same to have been imported 
contrary to law, such merchandise shall be 
forfeited, and thq offender shall be fined" 
or imprisoned, as specified. "Whenever, on 
trial for a violation of this section, the de- 
fendant is shown to have or to have had pos- 
session of such goods, such possession shall 
be deemed evidence sufficient to authorize 
conviction, unless the defendant sh^U ex- 
plain the possession to the satisfaction of 
the jury." To have a benefit from this 
statute, the district attorney must establish 
two facts, which have not been proved in 
this ease. First, he must show that the 
goods have been "imported contraiy to law;" 
second, that the party proceeded against had 
knowledge of that fact. There was no evi- 
dence of either of these facts, nor any offer 
of proof of them, except by the admissions 
of the agent. Possession of such goods (it is 
declared by the statute) shall be deemed 
evidence sufficient to authorize conviction. 
"Such goods" are goods which shall be prov- 
ed to be smuggled. When the smuggling is 
proved, the possession will authorize a con- 
viction, but not until the smuggling is prov- 
ed. The possession is not to be used to es- 
tablish, nor does it tend to prove, the smug- 
gling. This section is intended to apply to 
a case where a party is proceeded against, 
and a fine of ?5,000, or an imprisonment not 
exceeding two years, or both, is sought to 
be imposed upon him, for fraudulently im- 
porting merchandise, or receiving and con- 
cealing the same, knowing it to be so im- 
ported. The object and intent of the pro- 
ceeding is the imposition of the fine and the 
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imprisonment, not tlie recovery of tlie goods. 
The statement that goods so imported shall 
tie forfeited, is incidental to the main point 
—the imposition of the fine and imprison- 
ment. It is by virtue of sections 3059, 3061, 
3072, and other sections, that floods are seiz- 
ed when imported in violation of law, and 
the authority of section 3082 is not needed 
for that purpose. It is for a violation of sec- 
tions 2872 and 2874, requiring a permit to 
land and the payment of duties, that this 
action is brought, and to hold the goods as 
forfeited to the United States. The infor-* 
mation further alleges, that the proceeding 
was in violation of section 3082, and that 
Labbe (not Sazerac) received, concealed and 
held the goods. There is, however, no sug- 
gestion in the pleadings, or on the trial, that 
a fine could be imposed, or that imprison- 
ment could be inflicted, and Labbe is not 
before the court except as a defendant in a 
civil suit, seeking to protect his goods. U. 
S. V. Sixty-Seven Packages, 17 How. [58 U. 
S.] 85; Stockwell v. U. S., 13 Wall. [80 U. S.] 
531. In my opinion, the rules of evidence, 
as applicable to this suit, are not altered by 
the provisions of section 3082, but the case 
stands like other cases, and to be disposed 
of upon the general principles of law. 

The district attorney further insists, that 
the evidence was admissible, for the reason 
that Sazerac is the agent to claim these 
goods, and is proved to have been their cus- 
todian, and the only custodian they are 
shown to have had in this country; ' that it 
does not appear that there was any limit 
or scope to his agency; and that all his acts 
and sayings must go to the jury- The court 
can hardly be asked to assume the agency 
to be more extensive than the counsel offer- 
ed to prove it to be. The ofEer was as fol- 
lows—to "prove admissions by Sazerac, that 
the goods had been left with him for sale 
by Leon Labbe, their owner, who lived in 
Prance; that Labbe brought the goods with 
him * * on the 17th of June, from Ha- 
vana; * * that the day after he sailed for 
Prance; and that he (Sazerac) had been un- 
able to sell the goods, and was now return- 
ing them to their owner in Prance." If ad- 
mitted, this evidence would have tended to 
prove: (1) That Labbe was the owner of the 
goods; (2) that he brought the diamonds 
from Havana; (3) that he left them with 
Sazerac to sell for him (Labbe); (4) that 
Sazerac was unable to sell, and attempted to 
return the goods to their owner. If admit- 
ted, this evidence would have proved an 
agency, limited to power to sell the dia- 
monds, and with no other power. I cannot 
see that the verification, by - Sazerac, of 
Labbe's claim to the goods, by way of an- 
swer, can throw light upon the extfent of 
his original agency, or authorize the admis- 
sion of his previous declarations. 

Upon the whole case, I am of the opinion 
that there was no error on the trial, and that 
the judgment must be aflSrmed. 



Case No. 15,6S7. 

UNITED STATES v. LOT OP LEAP TO- 
BACCO. 

[2 Ben. 76; i 6 Int. Rev. Rec. 222.] 

District Court, E. D. New York. Dec, 1867. 

INTEKNAL RBVE^fUB — BONDING PltOPEKTr — PAY- 
MENT INTO Court. 

1. "Where property was seized as forfeited for 
an alleged violation of the internal revenue law, 
and the claimant applied for a delivery to him 
of the same upon a bond, held that, as the appli- 
cation was one for a favor, terms might be im- 
posed. 

2. The property might be delivered to the 
claimant, on his giving stipulations in the ap- 
praised value of the property, less the amount 
of tax due on ii, paying this latter amount in 
moliey into the registry of the court. 

B. P. Tracy, U. S. Dist. Atty. 
W. H. HoUis, for claimant. 

BENEDICT, District Judge. This is an 
application on the part of the claimant of 
certain tobacco, machinery, tools, &c., seized 
as forfeited to the United States, for an or- 
der to release the same upon a stipulation 
for value. An appraisement of the prop- 
erty has been made in accordance with the- 
rules of the court, and the value of the to- 
bacco in the market, as tobacco on which, 
the tax had been paid, has been reported 
by the appraisers. The questions raised 
are, whether the stipulation should be for 
the value of the tobacco, including or ex- 
eluding the tax, and what provision, if any, 
should be made in regard to the tax. The^ 
proposition of the claimant is to include the 
tax in the value of the property, and, upon 
his incoiporating into the ordinary stipula- 
tion for value a provision which would en- 
able the government to enter a decree upon 
it for the amount of the tax, notwithstand- 
ing the acquittal of the property, if that 
should be decreed, upon the charges in the 
information, to receive the property as free 
from tax. What should be the proper order 
to make in regard to the tax upon this prop- 
erty, in the event of a verdict in favor of 
the claimants, and upon the entering of»a 
decree of restitution, it is not necessary now 
to decide. The application of the claimant 
here is for leave to take the property into 
his own possession and control, pending the 
determination by the court of the question 
of its forfeiture or restitution. This prop- 
erty, it should be noticed, is now in the 
absolute custody of the marshal, and, if 
now surrendered by him, will not be deliv- 
ered into the custody of a collector, who can 
hold it until the payment of the tax, but to 
the claimant, without any security for the 
payment of the tax, except such as may be- 
exacted by the court. Upon such an appli- 
cation, being, as it is, an application for a. 
favor, terms may be imposed; and I think 
it not unreasonable, if indeed it be not nee- 

1 [Reported by Robert D. Benedict, Esq., and. 
here reprinted by permission.] 
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-essary in order properly to protect tlie gov- 
■ernment, to require, as a condition of ,the 
■delivery, tliat the portion of the appraised 
Talue of the tobacco, which represents the 
tax, shall he paid, in money, into the regis- 
try, to insure the liquidation of the tax in 
case of an acquittal of the property upon the 
■charge in the information. The possession 
of this property must, in the ordinary course 
of law, remain in the government imtil that 
possession be changed by a decree of resti- 
tution. The government, being thus now in 
possession of the tax, in the property which 
represents it, cannot, certainly, in the ab- 
sence of a decree of restitution, be asked to 
surrender that possession, 

A further question has been raised in this 
case, since the submission of the motion, by 
the application of "the district attorney for 
leave to withdraw his consent to a delivery 
of the property, upon which consent the mo- 
tion had been originally based; and in sup- 
port of this application, as well as to show 
that the public interest requires that none 
of the property seized shall be delivered up- 
on bail, affidavits have been received. The 
affidavits produced in reply, on the part of 
the claimant, are, however, very full, and 
satisfactorily explain the circumstances re- 
lied on by the government, .«md mnkp < )\i ^. «_ 

■CflSfi whprp thP fnvny afikf^ii.^rasa^c.sxLf'll ho. 

grated, providpd thp security be such as^ 
b^_saJ3sfa ctory to the district attorne y. An 
order may, therefore, be entered, allowing 
the claimant to receive the property, upon 
giving stipulations in the appraised value 
of the property, less the amount of the tax, 
which last amount must be paid in lawful 
money. The stipulations to be execg ted-bs 
tw ^sureties.^^sidgnt'g^a n d freehj iiders in 
theeity of Broolilyn, ana satisfactory to 
thfe-^istriet-attomey,. 



Case KTo. 15,6S8. 

UNITED STATES v. LOTRIDGE et al. 

[1 McLean, 246,] i 

Circuit Court, D.Ohio. Dec. Term, 1834. 

Fraudulent Cosveyanoes— Levy of Execution". 

1. On a bill to set aside a fraudulent convey- 
ance of land levied on by execution, under a 
judgment, the ccurt will not enquire whether 
there was not personal property on which the 
marshal should have first levied. 

[Cited in brief m Stewart v, Strjnset, 41 Mo. 
402.] 

2, "Where such sale has been fraudulent, the 
■court will set the conveyance aside, and order 
the land to be sold, subject to the lien of the 
original vender. 

At law- 
Mr. Swayne, for the United States. 
Mr. Himter, for defendants. 

LEAVITT, District Judge. The material 
allegations' in the bill are, that on the 26th 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



of December, 1831, the United States obtain- 
ed a judgment, in the district court [case un- 
reported], against the defendant Sherman; 
on the 6th of May, 1832, a writ of fieri fa- 
cias, et levari facias, issued upon the judg- 
ment, on which the marshal returned, "No 
goods," and that he had levied on the tract 
of land described in the bill, as the property 
of the defendant, Sherman; that in March, 
1831, the said Sherman mortgaged the land 
to the defendant. Barker; and on the 21st of 
December, in the same year, he conveyed it 
to the defendant, Lotridge, for the consid- 
eration expressed in the deed, of $225. The 
bill charges the conveyance to Lotridge to 
have been fraudulent and void; and prays 
that it may be set aside, and the land sold 
to satisfy the judgment, recovered by the 
United States. The defendants, Sherman 
and Lotridge have filed their answers, deny- 
ing the allegations of fraud, and asserting, 
that said sale and conveyance were made in 
good faith, and for a valuable consideration. 
Sherman also asserts, that he^had personal 
property oia which the marshal should have 
levied. The defendant, Barker, has also 
answered, alleging that he sold the land to 
Sherman, who executed a mortgage there- 
for, to secure the payment of the purchase 
money; of which there is still due the sum 
of .?188. . To these answers there is a gen- 
eral replication. 

The first point made by counsel for the 
defendants is, that the proceedings of the 
marshal, xmder the fi. fa. et lev. fa. are void, 
for the reason, that he did not first levy upon 
the personal property of the defendant in 
execution. To support this position the stat- 
ute of Ohio is referred to, by which the 
sheriff, or other officer having an execution, 
is required to seize the goods of the defend- 
ant, if he has any, before he can levy upon 
land. There is proof that Sherman was in 
possession of some personal property, upon 
which the deputy marshal refused to levy, 
unless Sherman would agree to deliver it at 
Columbus. The question arising on this 
state of facts is, whether the court, in this 
form of action, can go back of the marshal's 
return, and set it aside, as false, so far as it 
declares, that the defendant had "no goods." 
Tlie court has no hesitation in saying, that 
the defendant cannot, in this way, impeach 
the return of the marshal, and that it must 
be taken as true. If the marshal or his 
deputy has made a false return, the remedy 
must be by an action at law. 

'jLiie next inquiry is, whether the allegations 
in the bill, as to the fraudulent characfer of 
the sale and conveyance, from Sherman to 
Lotridge, are sustained by the evidence. In 
the opinion of the court the charge of fraud 
Is clearly made out. It is established, first, 
presumptively, by the facts, that the sale 
was made during the pendency of a suit 
against Sherman and in anticipation of a 
judgment; that no purchase money was 
paid, and no note or obligation taken there- 



tr. S. V. LOUGHERY (Case No. 15,631) 



[26 Fed. Cas. page 998]i 



for; and that no eliange of possession fol- 
lowed tlie conveyance. And the allegation 
of fraud is established positively, by the evi- 
dence. The witness Cole, says he applied 
to Sherman to purchase the land, who told 
him, at first, he had sold it to Lotridge for 
$500; and that he would see Lotridge and 
ascertain if le would sell it. The witness 
called on Sherman soon after, who told him 
he had not seen Lotridge, but that the land 
was as much his as ever, and he would sell 
it to witness for .$500. He also said, he had 
conveyed the land to Lotridge till his son 
should arrive at full age, when Lotridge was 
to reeonvey. Witness procured a deed to be 
drawn, and offered it to Lotiidge for execu- 
tion, who objected on the ground that the 
deed contained a covenant of warranty, and 
he did no. know but the judgment of the 
United States would operate as a lien from 
the time of bringing the suit. Witness also 
states, that when he informed Sherman that 
Lotridge declined executing the deed, he 
would go and see if the old rascal meant 
to cheat aim. The testimony of Cole is 
strongly corroborated by the witnesses; 
AVreather and Fuller, who testify to other 
declarations of Sherman, clearly establish- 
ing the fraudulent character of the sale and 
conveyance to Lotridge. 

The principle insisted on by the counsel for 
defendant is, that the defendants having de- 
nied imder oath, in their answers, the alle- 
gations of fraud, must be contradicted by 
the testimony of more than one witness, is 
admitted. But its application to this case 
is not perceived. The fact of the fraud is 
made out by the testimony of three witness- 
es, and by strong corroborating circmnstan- 
ces. The court therefore set aside the sale 
and conveyance as fraudulent, and decree, 
that the land be sold to satisfy the judgment 
of the United States, subject to the claim of 
Barker, for the purchase money due him. 
And as to Barker the bill is dismissed with- 
out costs. 



Case No. 15,6S9. 

UNITED STATES v. LOTS AND STORES 
NOS. 50 & 52 PEARL ST., CIN- 
CINNATI. 

[Nowhere reported; no opinion filed. The 
decree is given in Jenliins v. Collard, 12 Sup. 
Ot. 868, 145 U. S. 546.] 



Case No. 15,630. 

UNITED STATES v. LOUDER. 

[1 Craneh, C. 0. 103.J i 

Circuit Court, District of Columbia. Dec. 
Term, 1802. 

Courts — Jdrisbiction — Slave — Consent. 

This court has no jurisdiction to try a slave 
for larceny, but will quash the indictment and 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



send him to a justice of the peace to be tried. 
By consent of parties the court will try the is- 
sue, whether slave or not. 

Indictment for stealing. The prisoner 
pleaded ore tenus that he is a slave of S. B. 
Balch, and concluded to the jurisdiction of 
this court. 2 Hawk. P. C. 227. The United 
States joined issue upon that plea. 

The attorney for the United States, and the 
counsel for the prisoner agreed that the court 
should try the issue, fact as well as law. 
Whereupon the court examined witnesses, 
and being satisfied that the prisoner was a 
slave, ordered him to be delivered to a con- 
stable to be carried before a justice of the- 
peace and tried; and the indictment to be- 
quashed, this court not having jurisdiction. 



Case No. 16,631. 

UNITED STATES v. LOUGHERY et al. 

[13 Blatchf. 267.] i 

Circuit Court, E. D. New York. March 8, 1876. 

Trial — Term of Court — Jdrt—Bystanders — 
Challenge to Aiirat — Escape of De- 
fendant During Trial. 

1. Section 746 of the Revised Statutes pro- 
vides, that, when a trial has been commenced 
and is in progress before a jury or the court, 
it shall not be stayed or discontinued by the ar- 
rival of the time fixed by, law for another ses- 
sion of the court. On the trial of an indictment, 
after several jurors had been called and chal- 
lenged, and three had been found competent and 
sworn, the court, on the last day of the term, di- 
rected that the trial proceed on the following 
day, which was the first day of the succeeding 
term. It so proceeded, and, after a conviction, 
it was, on a motion in arrest of judgment, held, 
that the trial had been commenced and was in 
progress, although a full jury was not empanel- 
led before the term ended. 

2. Section 804 of the Revised Statutes pro- 
vides, that, when the panel is exhausted, the 
marshal, by the order of the court, shall return 
jurymen from the bystanders, sufficient to eom- 
pleie the panel. Under such an order, the mar- 
shal summoned as jurymen persons who were 
not in the court room, or about the court bouse, 
when such order was made, or when they were 
summoned, but they were present in court when 
they were returned by the marshal as present, 
and when their names were placed on the panel 
and their ballots placed in the wheel. Held^ 
that they became bystanders, witinn the meaning 
of the statute, when they attended. 

[Cited in Patterson v. State, 48 N. J. Law,. 
386, 4 Atl. 452.] 

3. Such objection should have been taken as 
a ground of challenge to the array, before the 
polls were drawn, and that it was too late to 
challenge the array after challenging the polls. 

4. If, after the trial of an indictment is com- 
menced, the accused escapes from custody, and, 
for that reason, his further attendance cannot 
be had, the trial may proceed in his absence. 

[This was an indictment against John S. 
Loughery and Thomas Loughery.] 

Hubert G. Hull, Asst. U. S. Dist. Atty. 
Isaac S. Catlin, for defendants. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]. 
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BENEDICT, District Judge. The defend- 
ants were jointly indicted with one Lewinski 
for coining. All three were put upon trial 
together, at the Novemher term. After sev- 
eral jurors had been called and challenged, 
and three had been found competent and 
* sworn, the panel Tras found to be exhausted 
by reason of challenges. The hour' being 
late, on the last day of the term, the court, 
in pursuance of section 746 of the Revised 
Statutes, directed that the trial of the cause 
be continued on* the foUoTving day, notwith- 
standing that such following day was the 
commencement of the December term. The 
court also directed the marshal to summon 
talesmen to fill the panel. On the day fol- 
lowing, the marshal returned the names of 
twenty-four persons as in court ready to 
serve as talesmen. The names of those per- 
sons were then placed in the box, and from 
those ballots names were drawn to complete 
the jury. Those persons so drawn, as they 
were called to be sworn in the cause, were 
each challenged by the prisoners. Upon the 
trial of such challenge, it was proved, by the 
oath of each juryman, that he was not in 
the court room, or about the court -house, on 
the previous day, when the order for tales- 
men was made, but had been summoned by 
the marshal to attend, and when so summoned, 
was not in the court room or about the court 
house. These challenges were overruled. 
Thereupon, after the full number of jurors 
had been sworn, the defendants claimed the 
right to challenge the an-ay, and to prove by 
the marshal that the persons summoned by 
him, in pursuance of the order for talesmen, 
were not bystanders when so summoned. 
The challenge to the array was rejected, 
and the trial proceeded. After the evidence 
on the part of the government was for the 
most part completed, and during the night, 
these two defendants brolje jail and escaped 
from custody. Thereupon, their counsel 
objected to further proceedings upon the in- 
dictment, in the absence of the prisoners. 
The objection being overruled, the counsel 
for these defendants withdrew, and the trial 
proceeded. The jury thereafter found a ver- 
dict of guilty against all three accused, and 
the one still in custody was' thereupon sen- 
tenced. Subsequently, the prisoners who had 
escaped were caught and brought into court 
for sentence, whereupon this motion in ar- 
rest of judgment is made, upon the following 
grounds: First, that there was a mistrial, be- 
cause the trial was not commenced before 
a juiy or the court at the November term, 
within the meaning of section 746 of the Re- 
vised Statutes, since but three jurymen had 
been sworn when the term ended, and there 
was, therefore, no power to" continue the 
ti'ial upon the subsequent day. A jury, it is 
said, consists of twelv? men, and section 746 
has no application to a case where a full jury 
is not impanelled before the term ends. The 
statute provides, that, when a trial has been 
commenced, and is in progress, before a juiy 
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or the court, it shall not be stayed or dis- 
continued by the arrival of the time fixed by 
law for another session of the court; and I 
am of the opinion that the trial of this cause 
was commenced and inprogress at theNovem- 
ber term, within the meaning of the statute. 
When a juryman is sworn in a cause, a trial 
is commenced— perhaps, when one juiyman is 
drawn from the box. Her.e, several jui-y- 
men had been drawn, challenges had been 
taken and tried, and three jurymen had been 
accepted and sworn. Upon these challenges, 
questions of law had been raised, and objec- 
tions taken, which formed part of the record. 
This trial was, therefore, in progress before 
either the court or the jury, and, as I consider, 
was in progress before a jury, within the 
meaning and intent of the act. It was, there- 
fore, lawfully proceeded with, as if another 
stated term had not intervened. 

The next ground upon which an arrest of 
judgment is asked, arises out of the chal- 
lenges taken on the second day of the trial. 
The statute of the United States, section SOi 
of the Revised Statutes, directs, that, when 
the panel is exhausted, the marshal, by the 
order of the court, shall return jurymen from 
the bystanders, sufficient to complete the 
panel. In this case, the point taken is, that 
the persons summoned by the marshal, in 
pursuance of the order of the court, were not 
bystanders, because not in court when sum- 
moned by the marshal. But, these persons 
were present in court when they were re- 
turned by the marshal as present, and when 
their names were placed upon the panel, and 
their- ballots placed in the wheel; and the 
statute is complied with, if the persons re- 
turned by the marshal are present in court 
when so returned. How long they had been 
present, or how they happened to be present, 
is of no consequence, provided no fraud or 
collusion or improper action is suggested. 
At common law, the duty of selecting jurors 
belongs to the sheriff, and it would seriously 
embarrass tiials if it were held that, when 
a panel fails by reason of challenges, and 
talesmen are ordered, the marshal is bound 
to return the talesmen from those who hap- 
pen, at the instant of making the order, to be 
present in court. There may be no bystand- 
ers then present, or all present maj'' be xmfit 
persons, or they may be persons whq^e pres- 
ence has been secured by the accused in an- 
ticipation of a failure of the panel. "Persons, 
who are not bystanders in the court, may be 
summoned as talesmen, for, when they come 
in, they are bystanders." 5 Bac. Abr. "Ju- 
ries," p. 337. The statutes of 6 Geo. lY- e. 
50, § 37, provided that tales be named by the 
sherifE of the "able men of the county then 
present." Under that statute it was held not 
to be necessary that the tales should be select- 
ed out of persons accidentally present, but 
that they might be selected out of persons 
whose "p];esence the sheriff had taken previ- 
ous measures to obtain. Bac. Abr. "Juries." 
See, also. State v. Lamon, 3 Hawks, 179. I 
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am, therefore, of the opinion, that it formed 
no valid ground of objection to the persons 
placed upon the panel on the second day of 
the trial, they being present in court when 
returned by the marshal, and when their 
names were placed in the bos, that, at the 
time they were notified by the marshal to be 
present in com-t on that day, they were else- 
where than in the court room or the court 
house. Whether they could be compelled to 
attend is another question, but, when they 
did attend, they became bystanders, within 
the meaning of the statute. It would seem 
further, that this objection was taken too 
late. The fact relied on, if of any effect, 
constituted a ground of challenge to the ar- 
ray, and the point should have been raised 
by challenging the array before any of the 
tales were drawn. 5 Bac. Abr. "Juries," pp. 
345, 352. Here, the point was first taken as 
a ground of principal challenge to the polls. 
After a challenge to the polls it was too late 
to challenge the array. 

The nex± ground relied upon is, that the 
accused were not present during the whole of 
the trial and when the verdict was rendered. 
But, the absence of the accused does not af- 
fect the proceedings, when it arises fi^om the 
fact that, after the trial commenced, the ac- 
cused escaped from cu«;iody, and his attend- 
ance cannot, for that reason, be had. The 
right of these defendants to be present dur- 
ing their trial was lost when they broke jail 
and escaped. Certainly, great inducements 
to escape during trial would be held out were 
it the law that, by an escape, further pro- 
ceedings in a trial will be prevented. I see 
no reason for giving that effect to an escape, 
and I am furnished with no authority for the 
proposition. 

The grounds for an arrest of judgment, 
which have been relied on, cannot, in my 
opinion, be upheld, and the motion is, ac- 
cordingly, denied. 



Case No. 15,633. 

UNITED STATES v. The LOUISA BAK- 
BARA. 

[Gilp. 332.] 1 

District Court, E. D. Peansylvania. Jan. 21, 
1833. 

ShippixG— Public Regulations— Excess op Pas- 

SENGEKS. 

1. To subject a vessel to forfeiture accordins 
to the provisions of the act of March 2, 1819 
[3 Stat. 488], there must be an excess of twenty 
passengers beyond the proportion of two to 
every five tons of the vessel. 

2. In estimating the number of passengers in 
a vessel, no deduction is to be made for chil- 
dren or persons not paying, but those employed 
in navigating the vessel are not to be included. 

3. In estimating the tonnage of a vessel, 
bringing passengers from a foreign country, tlie 
measurement of the custom house, in the port of 
the United States at which the vessel arrives, 
is to be taken. 

1 [Reported by Henry D. Gilpin, Esq.] 



This was a suit arising on an information 
filed by the attorney of the United States, 
against the Dutch ship Louisa Barbara, as 
liable to forfeiture, for having on board 
more passengers than are allowed by the 
act of congress. The law of March 2, 1819, 
declares, that if more than two passengers 
for every five tons of any vessel, according 
to custom house measurement, shaU be 
brought into the United Sta.tes, except the 
men employed in navigating the vessel, the 
master and owner shall each forfeit one 
hundred and fifty dollars for every passen- 
ger above that number; and if such excess 
amounts to twenty passengers in the whole, 
the vessel shall be forfeited. 

It. appeared in evidence, on the part of the 
United States, that the Lquisa Barbara ar- 
rived in the port of Philadelphia on the 
8th of August, 1832; that the captain pre- 
sented at the custom house a report or mani- 
fest of all his passengers, amounting, exclu- 
sive of the men employed in navigathig the 
vessel, to one hundred and seventy-eight; 
and that on a measurement of the vessel by 
the custom house officers, she was found to 
measure three hundred and ninety-three tons 
and eighty-two ninety-fifths of a ton, which 
would allow her to bring one hundred and 
fifty-seven passengers, twenty-one less than 
the number actually on board. On these 
facts the district attorney contended that 
the vessel ought to be condemned. It was 
proved by the claimants, that of the one 
hundred and seventy-eight passengers re- 
ported, twelve were in the cabin, nine only 
of whord paid, and that of the remainder, 
upwards of forty were children under twelve 
years of age. and not paying passage money, 
and that they were weU accommodated, and 
arrived in good health, that the measure- 
ment of the vessel by the Dutch mode was 
two hundred and eighteen lasts, and that 
the last was to be taken as two tons, thus 
making the tonnage by the Dutch rule four 
himdred and thirty-sis tons, and allowing 
one hundred and seventy-four passengers. 
On these facts the counsel of the claimants 
contended that the passengers, such as the 
act of congress meant, were not in a greater 
proportion than it allowed; that the spirit 
of the law was not violated, as they suf- 
fered no inconvenience; and that in fact, 
according to the foreign measurement, which 
ought to be adopted, the tonnage of the ves- 
sel was so great as not to render her liable 
to forfeiture. 

Mr. Gilpin, U. S. Dist. Atty. 
J. S. Smith, for claimants. 



HOPKINSON, District Judge. The infor- 
mation in this case is founded on an act of 
congress passed on the 2d of March, 1819, 
for "regulating passenger ships and vessels." 
The first section of this law enacts that if 
the master, or other person on board of any 
ship or vessel, shall take on board of such 
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sliip or vessel, at any foreign port or place, 
■or shall bring or convey into the United 
States from any foreign port or place, a 
greater numlier of passengers than two for 
-eveiy five tons of such ship or vessel, ac- 
cording to the custom house measturement, 
the master and owner of such vessel shall 
severally forfeit and pay to the United 
States the sum of one hundred and fifty dol- 
lars for each and every passenger so talcen 
•on board, over and above the said number 
of two to every five tons: "Provided, that 
nothing in this act shall be taken to apply 
to the complement of men usually and ordi- 
narily employed in navigating such ship or 
vessel." The second section of the act en- 
iicts "that if the number of passengers, so 
taken on board of such ship or vessel, or 
conveyed or brought into the United States, 
-shall exceed the said proportion of two to 
every five tons of such vessel, by the num- 
ber of twenty passengers, in the whole, 
■every such vessel shall be deemed and taken 
to be forfeited to the United States." The 
Information on trial is founded on this sec- 
ond section of the act, and claims a forfei- 
ture of the ship on an alleged violation of 
its provisions. 

There is no contrariety of evidence about 
the facts of this case. The ship Louisa 
Barbara arrived at the port of Philadelphia 
on the 8th August last, having on board one 
hundred and seventy-eight persons, taken 
on board at Amsterdam and brought to the 
United States, not being any part of the 
•complement of men employed in navigating 
the ship. On a measurement of the ship 
by the proper officers of the custom house, 
she was found to contain three hundred 
4ind ninety-three tons and eighty-two ninety- 
fifths of a ton, custom house measurement 
of the United States, according to the sixty- 
fourth section of the act of congress of 
Slarch 2, 1799 [1 Stat. 67G], directing the 
mode of measuring a ship or vessel to ascer- 
tain her tonnage. This tonnage would allow 
the ship to bring to the United States but 
one hundred and fifty-seven passengers, at 
the rate or proportion of two to every five 
tons; and of course, if the one hundred and 
•seventy-eight persons on board are to be 
deemed passengers within the meaning of 
the law, there was, an excess of twenty-one; 
4ind as an excess of twenty is sufficient to 
incur the penalty of forfeiture of the ship, 
she has become liable to it. The defence 
has been mainly rested on the fact, that a 
large proportion of the one hundred and 
«eventy-eight persons taken on board, were 
-children, who paid nothing for their passage, 
iind cannot, therefore, be considered Or tak- 
en to be passengers within the intention of 
the law. The captain has testified that 
there were twelve persons in the cabin, of 
whom but nine paid their passage; that 
there were in the steerage, or between decks, 
one hundred and sixty-six, of whom but one 
liundred and twenty-seven paid their pas- 



sage: that of the children on board, twenty- 
five were under five years of age; twenty- 
one from five to ten; fourteen from ten to 
fifteen; and seventeen from fifteen to twen- 
ty: that no passage was paid for those un- 
der twelve years of age, nor for those of 
twelve. 

An argument, not wanting in plausibility, 
was urged to show that children, especially 
those of a very tender age, are not within 
the object or evil to be prevented by the 
law, and therefore cannot be taken to be a 
part of the number of passengers allowed by 
the law. It was indeed contended that a 
passenger, commercially and philologically 
speaking, is only one who pays for his pas- 
sage, and therefore that none of the persons 
in this ship who did not pay for their carry- 
ing, ought to be taken into the count of the 
number of passengers on board of this ship, 
within the meaning of the law. If we were 
to make these deductions of children and 
impaid persons on board of a vessel from 
the number of her passengers, we should 
find no warrant for it, in the law, and throw 
the construction of the act into such imcer- 
tainty as would render it little better than a 
nugatory attempt at legislation. In regard 
to children, we should be obliged to fix the 
age at which they may not be considered as 
passengers within the act, and the question 
of payment would often be as difficult to 
settle. The inconvenience and danger to 
health and life from crowded vessels, are 
the same whether the persons on board pay 
or do not pay for their passages, and al- 
though it may not be probable that the own- 
ers of vessels will bring passengers for noth- 
ing, yet the law may be evaded and defeat- 
ed by secret artifices and agreements on the 
subject of compensation for the passage, if 
it is to be understood that paying passen- 
gers only are within the law. The payment 
would thus become a part of the case of the 
prosecution; and legal proof would be re- 
quired of it. The only exception or limita- 
tion, given by the act of congress, is found 
in the provision which declares that it shaE 
not apply to the complement of men em- 
ployed to navigate the ship. The phrase is, 
"shall exceed, by the number of twenty pas- 
sengers in the whole;" by which I under- 
stand that all persons on board are to be 
counted; that no exceptions are allowed; 
but that if, on the whole, that is, all taken, 
they exceed the limited number, the penalty 
attaches. The ship's crew are expressly 
excepted, but no other persons on board. 

Another efEort was made to withdraw this 
ship from the penalties of the act. It was 
said that if her tonnage is estimated ac- 
cording to the Dutch mode of measurement, 
the number of passengers on board would 
not exceed two to every five tons, and the 
requisitions of the act have been strictly 
complied with. There is considerable un- 
certainty about the fact liere assumed; but 
the argument founded on it is altogether in- 
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admissible. It is this, that although the act 
of congress refers, for the tonnage of the 
ship, "to custom house measurement," it 
does not specij^ what custom house meas- 
Tirement is intended; it does not say "of the 
United States." It is impossible to imagine, 
that in the regulation of vessels coming into 
our own ports, to be entered at our own 
custom houses, to be there examined and in- 
spected by our own officers, to ascertain 
whether they have conformed to our own 
laws, any measurement coiild be referred to 
but our own. What did congress know? 
What can the courts of the United States 
linow, of any other measurement of the 
tonnage of a vessel than that prescribed by 
our own laws? If we leave this guide, we 
shall have a different mle for every vessel 
that comes into our ports, according to the 
various modes of measurement that may be 
used by the various nations of the world. 
The argument, too, would be absolutely de- 
structive of the law; for if the measure- 
ment of the United States is not to be adopt- 
ed in the construction of this law, because it 
is not expressly designated, the same reason 
wiU exclude every other measurement as no 
one is named. Although the excess, in this 
case, above the number, which incurs a for- 
feiture of the vessel, is small, the excess 
over the number allowed by the law is con- 
siderable. Whether the circumstance of 
there being so many children has misled the 
owners and captain of the ship, I cannot 
take into my consideration of the case. It 
may be a proper question to be entertained 
by that department of our government, 
which administers its liberality and mercy, 
and may forbear to execute the rigour of the 
law, where it is believed that its violation 
has been innocent or excusable. There is 
no such power here. 

Decree that the ship Louisa Barbara, nam- 
ed in the information, be condemned and 
forfeited to the United States, according to 
the prayer of the information. 



Case Mo. 15,633. 

UNITED STATES v. LOUISVILLE & P. 
CANAL CO. 

[4 Dill. 601; 1 Flip. 260; 1 Cent. Law J. 101.] i 

Circuit Court, D. Kentucky, Sept. 3, 1873. 

Federal Court Practice — Power of a Justice 
OF THE Supreme Court to Act out op the Cir- 
cuit TO Which He is Assigned — Canal Com- 
pany — The Right.s op Bondholders, the Gov- 
ernment, AND the General Public. 

1. Where the jUdge of the district court for 
tlie district in which a bill in equity is brought, 
and the circuit judge for the circuit, and the 
justice of the supreme court allotted to that 
circuit, are all absent from the district and cir- 
cuit, another justice of the supreme court has 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and by William Searcy Flippin, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 4 Dill. 601, 
and the statement is from 1 Flip. 260.] 



I jurisdiction, at any place in the United States^ to- 
' hear an application for an injunction, notwith- 
standing the act of congress of June 1, 1872. 
See Rev. St. § 719 [17 Stat. 196]. 

2. The legislative history of the Louisville & 
Portland Canal Company from its first incor- 
poration by Kentucky, in 1825, down to the- 
present, and its relation to the government of 
the United States, given by Mr. Justice Miller^ 
who holds that the corporation is still in exist- 
ence, and has the right to use and control the- 
canal and its revenues so far as may be neces- 
sary for the purposes contemplated by the act of 
the legislature of Kentucky and the joint resolu- 
tion of the two houses of congress of May 24, 
1860. 

3. The United States is the only stockholder 
ill the company, and its directors are naked trus- 
tees without an interest; and, under the state 
and federal legislation concerning the canal and 
the bonds issued to raise money to enlarge and 
improve it, secured by a mortgage of the reve-- 
nues and tolls of the canal company, there are* 
three parties interested in the trust and the man- 
ner in which its duties shall be discharged by 
the company: (1) The bondholders of the com- 
pany; (2) the government of the United Stji^'^. 
sole stockholder, and which has expended $1,- 
000,000 upon the canal; and (3) the general pub- 
lic. 

[Cited in brief in Poland v. Lamoille V. R- 
Co., 52 Vu 158.] 

4. The appropriation act of congress of Juno- 
10, 1872 [17 Stat. 347], in relation to the canal, 
construed so as not to impair the rights of the- 
bondholders and the opinion expressed that con- 
gress could not abolish or so limit the tolls as 
injuriously to afftct them, "for the plain reason 
that it would be a legislative attempt to destroy 
vested rights, and a taking of private property 
for public use without due' compensation." 

5. Under the circumstances of the ease, the- 
president and directors of the canal company 
were enjoined, at the suit of the United States, 
from interfering with its engineer officers and 
contractors in the, prosecution of the work of re- 
pairing and improving the canal. 

[This was an application at the suit of the- 
United State« to enjoin the president and di- 
rectors of the canal company from interfering 
with the United States engineer officers and 
contractors in the work of improving and re- 
pairing the canal.] 2 

G. C. Wharton, for the United States. 
James Speer, for defendant. 

MILLER, Circuit Justice. Upon a bill in 
chancery directed to the judges of the cir- 
cuit court of the United States for the district 
of Kentucky, an application is made to me at 
Long Branch, in the state' of New Jersey, to> 
enjoin the Loui«ville & Portland Canal Com- 
pany from interfering with the engineer offi- 
cers of the United States, and the person with 
whom they have contracted for the work of 
making certain repairs and improvements in 
said canal, under authority of an act of con- 
gress appropriating money for that purpose,, 
approved June 10, 1872. An affidavit of the 
attorneys of the United States accompanies 
the application, which shows' that the judge 
of the district court for that district, the 
judge of the circuit court of that circuit, and 
the justice of the supreme court allotted to- 

2 [From 1 Flip. 260.] 
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that circuit, are all absent from and without 
the district and circuit. I am of the opinion, 
therefore, that, notwithstanding the provisions 
of the seventh section of the act to further the 
administratioi of justice, approved June 1, 
1S72 (see Rtv. St § 719), I have jurisdiction 
to hear the motion, and that it is my duty to 
do so. 

The language of the act under which the 
agents of the government are proceeding is 
important. It is found in the act "making 
appropriations for the repair, preservation, 
and completion of certain public works' on 
rivers and harbors, and for other purposes," 
and is, verbatim, as follows: "For the con- 
tinuing the work on the canal at the falls of 
the Ohio river, three hundred thousand dol- 
lars. And the secretary of war is hereby di- 
rected to report to congress, at its next ses- 
sion, or sooner, if practicable, the condition of 
said canal, and the provisions necessary to 
relieve the same from encumbrance, with a 
view to such legislation as will render the 
same free to commerce at the 'earliest practi- 
cable peViod. subject only to such tolls as may 
be necessary for the superintendence and re-, 
pair thereof, which shall not, after the pas- 
sage of this act, exceed five cents per ton." 

A brief reference to the history of this canal, 
and its relations to the government of the Unit- 
ed States, is essential to an understanding of 
tlie matter now presented for consideration. By 
an act of the Kentuclcy legislature of January 
12, 1825, a corporation was chartered, by the 
name of the Louisville & Portland Canal Com- 
pany, to construct a canal around the falls of 
the Ohio river, with a capital stock of six 
hundred thousand dollars, divided into shares 
of one hundred dollars each, with. the right to 
'levy tolls on vessels passing through the canal. 
By subsequent statutes the capital was in- 
creased to ten thousand shai-es, and the Unit- 
ed States, under acts of congress, became the 
owner of twenty-nine hundred and ten of 
said shares. The canal was constructed, and 
has ever since been in successful and profit- 
able operation; and the tolls collected under 
the limit of the charter granted by. the state 
yielded such a revenue, beyond what was nec- 
essary to keep the canal in repair, that, by the 
joint legislation of the state and the United 
States, and by the consent of the itidividual 
corporators, a plan was adopted and entered 
upon to make the canal free to the uses of 
commerce, except so far as might be neces- 
sary to keep it in repair. This plan was in- 
augurated by an act of the Kentucky legisla- 
ture, passed in 1842, the provisions of which 
were accepted by the stockholders, including 
the United States. Its essential features were 
that the surplus revenues of the corporation 
should be used to buy up all the stock held 
by others than the United States, and that 
when this should be accomplished the canal 
should be transferred to the control of the 
government for the use of the public, subject 
only to such tolls as might be necessary for 
its superintendence and repair. This plan 



was so 'far carried out that in the year 18o5- 
all the shares other tlian those held by the- 
United States had been purchased in, except 
five shares left purposely in the hands of as. 
many individuals, to qualify them to hold 
office as directors of the corporation. 

But while this process of extinguishing the- 
individual shares had been going on, it be- 
came clear that the demands of commerce- 
required an enlargement of the canal and a 
change in its place of lower outlet, which 
could only be made by an additional or 
branch canal. The successful use of the tolls 
in buying in the shares of private stockhold- 
ers, pointed at once to the means of making- 
this increase in the capacity of the canal with- 
out burdening either the state or federal gov- 
ernment; and, by statute of the Kentucky 
legislature of 1857, and joint resolution of 
the two houses of congress of 18G0, the canal 
■ company Was authorized to do this work, and 
to borrow money for that purpose, and pledge 
the faith of the company and its tolls or rev- 
enues for the money so borrowed. The cor- 
poration accordingly issued its bonds for $1,- 
600,000,, secured by a mortgage on the canal, 
its franchises, and its tolls and revenues; and 
proceeded, to expend the sum realized on- 
these bonds m the enlargement and improve- 
ment of the canal. It proved, however, that 
when this noney was all expended the canal 
was still unfinished; and the congress of the 
United States, in the year 1868, commenced a 
series of appropriations for the purpose of 
completing the work, which has been con- 
tinued to the present time. Over $900,000' 
have thus been appropriated and expended 
under the control and direction of the officers- 
of the government,' and the appropriation of 
1872, already referred to, was in continuation 
of this work. 

During this time the president and directors 
of the Portland Canal Company. and the offi- 
cers of the United States seem to have acted 
in harmony, the corporation collecting the tolls; 
and paying for and superintending the tem- 
porary repairs. They have also paid the in- 
terest on the debt, and redeemed or bought 
in about half a million in amount of the- 
"bonds. This harmony would probably have- 
continued but for the clause in the present 
act of appropriation, that, "after the passage- 
of this act, the tolls should not exceed five- 
cents per ton." It is the first time that con- 
gress has attempted to regulate or limit the 
tolls to be collected on vessels using the- 
canal. The rate thus limited would not pro- 
duce enough to make the ordinary and neces- 
sary repairs, and pay for the superintendence- 
of the canal. It would leave the interest on 
the bonds unpaid, and largely impair, if not 
desti'oy, the security of the bondholders for 
the payment of the principal. 

The president and directors of the company 
construe the act as appropriating the money 
on .the condition that the tolls shall be limited 
to five cents per ton, and they say that ani 
accept^ce of the appropriation would be ani 
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implied consent to this limitation." They, 
therefore, notified the officer in charge that 
they refused to accept the appropriation. 
"That officer, ho-wever, proceeded to let the 
work and commence operations, and the cor- 
j)oration interfered by physical force to pre- 
sent it, and I am now asked by the bill before 
me, filed in behalf of the United States, to 
enjoin the corporation from this interference. 

The officers of the canal company main- 
tain: (1) That the corporation is the legal 
■owner of the canal, and that neither the 
government of the United States nor any 
one else has the right to assume such con- 
trol of its property, as the action of the en- 
gineer officers seek to do, without the con- 
sent of the directors of the company; and 
(2) that a due regard to their duty to the' 
'bondholders and other creditors of the cor- 
j)oration forbids them from giving either 
express consent, or such consent as inaction 
would imply, to the assumption of the Unit- 
ed States to reduce the tolls found in the ap- 
propriation act 

The United States, by its counsel, on the 
other hand, maintain that since the year 
1855 the corporation has had no existence 
4is such, or, if it has any existence, it is 
merely a nominal one, as the agent of the 
government, for whose sole use it is kept 
alive,* and that as the government owns 
practically all the stock, it has, and should 
have, the right to control the use, and direct 
the changes and improvements in the canal. 
This view is supposed to receive additional 
force from the powers and duties of the 
national government in regard to the navi- 
,gable waters of the United States. 

The first, and perhaps the most important, 
question to be determined, is the relation of 
the corporation and its officers to the posses- 
.sion and control of the canal. The proposi- 
tion of the government counsel is based upon 
the idea that when, under the act of 1842, 
-all the private stock had been bought, the 
government became, without other action, 
the owner, and entitied to the possession and 
conti'ol of the canal; and that, both by 
■operation of that statute and the necessity of 
the ease, the corporation ceased to have an 
existence, or at least to have any right or 
titie to the canal; and this argiunent is made 
stronger, in the opinion of counsel, by the 
■circumstance that at that time, to-wit, on the 
31st day of January, 1855, by a report to the 
secretary of the treasury," the directors ad- 
vised him of the purchase of private stock, 
^nd the readiness of the- coi-poration to 
transfer the custody of the canal to the 
United States so soon as the department 
was prepared to receive it. But it does not 
appear that the department was ready to 
receive the transfer. Certainly no formal 
^ct, either of congress or of the department, 
-accepting this transfer or acknowledging the 
obligation on which alone it was to be so 
transferred, namely, to hold it for the use 
-of the public free of tolls except so much 



as might be necessary for its superintend- 
ence and repair, is shown or claimed. On 
the contrary, in reply to the notification of 
the company, the secretary requested them 
to continue their organization by retaining 
a share of stock for each director to main- 
tain his eligibility as such, and to manage 
the affairs of the canal as heretofore. 

But whatever doubt may exist as to the pre- 
cise relations of these officers to the work 
at that time, is removed by the subsequent 
act of 1857 of the state legislature, and the 
joint resolution of congress of 1860. These 
have already been referred to, as authoriz- 
ing the company to extend and enlarge the 
canal, and to conti*act a debt for that pur- 
pose; but as the language of the joint reso- 
lution of congress, approved May 24, 1860, 
seems to me to be conclusive of the con- 
tinued existence of the corporation, I will 
give its precise terms. It was resolved: 
"That the president and directors of the 
Louisville & Portland Canal Company be, 
and they are "hereby, authorized, with the 
revenues and credits of the company, to en- 
large the said canal, and to constmct a 
branch canal from a suitable point on the 
south side of the present canal to a point 
in the Ohio river opposite Sand Island, suffi- 
cient to pass the largest class of vessels 
navigating the Ohio river." The resolution 
had two provisos— one protecting the United 
States from liability for the debt so in- 
curred, and the other declaring that when 
the work was completed, and paid for, no 
more tolls should afterwards be collected 
than were necessary to keep it in repair, and 
pay for its superintendence and management. 
This resolution, beyond all controversy, 
clearly recognizes three facts of important 
bearing on the matter in hand: (1) The ex- 
istence of the corporation called the Louis- 
ville & Portiand Canal Company; (2) that it 
had revenues and credits which might be 
sufficient to'enable it to raise. means for this 
large and expensive work; (3) that it had 
the right, or it was then given, so far as the 
United States coiild give it, to use these 
credits and revenues for that purpose. It is 
inconceivable that this company had any 
other revenue than the tolls from the ca- 
nal, or any other credit than that which 
arose from the right to these tolls, and the 
ownership or control of the canal. To me it 
seems that this is conclusive of the existence 
of the corporation, and of its right to use 
and control the canal and its revenues, so far 
as was necessary for the purpose contemplat- 
ed by the act of the Kentucky legislature 
and the joint resolution of the two houses 
of congress. 

But, whUe these considerations prove the 
continued existence of the corporation, the 
validity of the contract by which they pledg- 
ed the canal and its revenues for the money 
borrowed for its extension, and its duty to 
secure and protect this revenue, and to do 
all that lawfully may be done to prevent its 
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destruction or diversion from that purpose, 
it is still true that the directors of this cor- 
poration occupy a very peculiar position, 
and one widely different from the directors 
of railroads,' insurance companies, and oth- 
er corporations for private gain. The Unit- 
ed States is the only stockholder of this 
corporation. The directors have really no 
personal interest in the corporation or its 
property. They are to all purposes what 
equity calls trustees without an interest— 
the depositaries of a naked trust. For whom 
do they hold this trust, and for whose ben- 
efit must they exercise it? This inquiry, 
though lying at the foundation of the ques- 
tion to be solved here, is, fortunately, not a 
difficult one. There are three parties inter- 
ested deeply in this trust, and in the man- 
ner in which its duties shall be discharged, 
which I review in the order of the superior- 
ity of their claims, rather than their im- 
portance: (1) The holders of the bonds, se- 
cured by the mortgage, authorized and pla- 
ced under a two-fold legislative sanction by 
the legislature of Kentucky and the congress 
of the United States; (2) the United States, 
the holder of all the stock in the corporation, 
expending a million of dollars beside, for the 
benefit of the canal; and (3) the public— the 
community— to whose use, free of all char- 
ges but those necessary to keep it in opera- 
tion, it has been solemnly dedicated by the 
legislature of Kentucky, by the congress of 
the United States, and by the action of the 
corporation itself, as well as by all the acts 
of all these parties from 1842 to the pres- 
ent time, so soon as the enlargement is 
completed, and the debt thereby created 
discharged. 

As regards the first of these, I have no 
hesitation in expressing my entire conviction 
that the bondholders have a lien upon the 
revenues of the canal, and a right to insist 
that the corporation shall protect these rev- 
enues to the extent necessary to make en- 
tirely safe the payment of their debt and its 
accruing interest; and that, until that debt 
is paid, or the mortgage satisfied, or other- 
wise discharged, with the consent of these 
bondholders, this right of theirs remains, 
with the corresponding duty of the directors 
of the corporation. But the right of these 
creditors is limited to this; and so long as 
their security is unimpaired, it is the duty of 
directors to advance the other interests I 
have mentioned, for which they are trustees. 
The interests of the United States and of 
the public are, fqr present purposes, identic- 
al. The government has, in all its actions, 
shown its desire and its intent that, at the 
earliest moment, the public use of the canal 
should be freed from all burdens save those 
necessary for its repair and management; 
and her very act which has given rise to the 
present opposition of the president and di- 
rectors, is wholly in the interest of the pub- 
lie, and designed to hasten the end long con- 
templated by all parties. 



Now, if the act of the United States in 
completing the enlargement of the canal is 
an act for the benefit of all these parties, 
the bondholders inclusive, the resistance of 
the president and directors is an act in det- 
riment of their trust, injurious to all the in- 
terests confided to them, and a mere arbi- 
trary exercise of power which should be re- 
strained. If, on the other hand, any one of 
those interests would be seriously preju- 
diced, they should not be disturbed in the 
exercise of a reasonable discretion in the- 
protection of that interest. 

That the work itself which is being done 
by the government is a useful and a neces- 
sary work for the public good, and for that 
of the United States, as a stockholder, and. 
as the representative of the public, is unde- 
niable. That it also adds to the value of 
the security of the bondholder, and is to- 
that extent in his interest, is equally clear. 
But, in regard to the latter, if, as alleged by 
defendant) the work is being constructed in 
a manner which so far obstructs the use of 
the canal as to endanger the revenue from 
which this interest is to be paid; or if, as- 
the trustees seem to believe, the work, when 
completed imder the present act of congress,. 
■w;ill extinguish the right of the corpoi-ation 
to collect sufficient tolls to pay both princi- 
pal and interest of their debt— then the work, 
should not be done, for these rights are par- 
amount. 

In regard to the manner of doing the .work, 
the affidavits submitted satisfy me that no 
such aerious obstruction to the use of the 
canal, or to the repairs which the directors- 
wish to make, will result from the work as 
that claimed by the defendant— none which, 
should be set up for a moment in compari- 
son with the great value to all parties of the 
vigorous prosecution and early completion 
of the work of extension and enlargements 
But I am satisfied that the president and di- 
rectors are honest in their belief that an. 
acquiescence on their part in the expendi- 
ture of this appropriation on the canal would 
bind them legally, as an acknowledgment of 
the government limitation of the tolls— an 
acknowledgment which would be a violation, 
of their official duty. Of this result they 
will be rid, if their action is controlled by a 
competent court against their protest. TO' 
refrain from disturbing the contractors and", 
engineers in expending- this money, when 
their hands are tied by an injunction, raises 
no presumption of acquiescence in the claim 
of the government to reduce the tolls to a 
minimum. 

Should the court so restrain? Or, if they 
are right in their construction of the stat- 
ute, should they be permitted to resist con- 
gressional interference in this matter? This 
leads me to a remarls^or two on the construc- 
tion of the appropriation act. The first sen- 
tence is a distinct and clear appropriation 
of $300,000 for the continuation of the work 
in which the government had for several 
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jrears been engaged, and in which it had 
spent, aside from its stock, near a million 
of dollars. The subsequent sentence directs 
the secretary of war to report to congress 
what legislation is necessary to relieve the 
canal of encumbrance, so that it may be 
free from all other tolls than what is requir- 
■ed for its management and repair; and this 
sentence declares that such tolls, after the 
passage of this act, shall not exceed five 
cents per ton. That the appropriation is ab- 
solute, and independent of the clause con- 
cerning tolls, I have no doubt. It might as 
well be argued that it was dependent on the 
report of the secretary of war. Whether, 
therefore, the tolls be reduced or not, the 
appropriation remains, and should be carried 
into effect. When we consider that the next 
sentence recognizes the encumbrance on the 
canal— no doubt meaning the one in favor 
of the bondholders, so often mentioned in 
this opinion— and directs an inquiry as to 
what action by congress is necessary to re- 
move it, r can hardly believe that, in the 
same sentence, it was intended to destroy 
the essential thing on which that encum- 
Ijrance rested— namely, the tolls. The ar- 
gument is, therefore, not without force, that 
congress meant, Avhen they said such tolls 
should not exceed five cents per ton after 
the passage of this act— such act as they 
contemplated in future to pass— to satisfy or 
remove that encumbrance. It must be con- 
fessed that the language is not apt for this 
construction; that, in their caution, the di- 
rectoi-s might well have supposed that con- 
gress intended to limit" the tolls at once to 
five cents per ton. If this construction of 
the statute be correct, then I have no hesita- 
tion in saying that that part of it which so 
limits the tolls is void, for tlie plain reason 
that it is a legislative attempt to destroy 
vested rights, and a taking of private prop- 
ei-tyfor public use without due compensation. 
I think I have shown that the prosecution of 
this work is for the benefit and advantage 
of all concerned; that it does not seriously 
interfere with the ordinary use of the canal; 
.and that the accomplishment of the work 
will neither confer on congress the right to 
regulate the tolls, nor validate the attempt 
already made to do so, if congress really in- 
tended to make such an attempt. 

Under these circumstances, I have no hesi- 
tation in controlling the president and di- 
rectors of the canal company in the exer- 
cise of the great trust committed to them, 
so far as may be necessary to permit this 
work to go on; and, in exercising this con- 
trol, I feel satisfied that I am relieving them 
from an embarrassment and responsibility 
which they will gladly rest on the shoulders 
of the court. The injunction will be grant- 
ed. 

Ordered accordingly. 

NOTE. A marked feature in the foregoing 

opiuion is the favorable light in which it regards 

'ihe rights of the bondholders of the corporation, 
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the learned justice declaring with emphasis that 
even congress could not limit the tolls of the 
canal, pledged for their benefit, so as to impair 
their rights. In England, parliament would 
possess this power, as shown by the case of 
Brown v. Mayor, etc., of City of London (1861) 
9 C. B. (N. S.) 726. There a statute discharged 
the liability of the city of London on bonds 
payable out of tolls and duties levied on vessels 
navigating the Thames; and it was held that no 
action would thereafter lie against the corpora- 
tion thereon, on the principle that where the 
performance of an obligation has been rendered 
impossible by act of the law, the obligation is 
discharged. See, also. City of St. Louis v. 
bheilds, 52 Mo. 351; Dill. Mun. Corp. (2d Ed.) 
§ 41 et seq. note. 

As to the right of the United States to bring 
an injunction bill in the proper circuit court,, to 
protect improvements which she is making un- 
der the authority of congress, in navigable wa- 
ters, from injury which will be caused bv acts 
done by state authority, see U. S. v. Duluth 
[Case No. 15,001]; sequel to same case, Wiscon- 
sin V. Duluth [Id. 17,902]. 



UNITED STATES t. LOW. See Case No. 
15,634. 



Case nSTo. 15,634. 

UNITED STATES v. LOW et al. 

[13 Int. Rev. Ree. 124; 10 Am. Law Reg. (N. 
S.) 455.1 

Circuit Court, S. D. Georgia. April 14, 1871. 

Payment of Cdstoms Doties — Actios o^ Bond 
— Defenses- Patmbst to Confeder- 
ate Authorities. 
[1. In an action on a bond given for the i)a>- 
inent of duties on goods deposited in the public 
stores in Savannah, it is no defense that the 
principal actually paid, under compulsion, tne 
amount of the duties to the Confederate collect- 
or of customs during the occupancy of Savan- 
nah by the Confederate authorities.] 

[2. Nor is it a defense that there was no 
United States collector of customs or other 
agent at Savannah, to whom payment could be 
made, during the three years within which the 
duties were to be paid under the provisions of 
the bond.] 

J. D. Pope, U. S. Dist. Atty, 

Law, Lovell & Palligant, for defendants. 

WOODS, Circuit Judge (charging jury). 
This is an action of debt brought by tne 
United States against the defendan+s [An- 
drew Low and Charles Green] upon their 
joint and several bond under seal, dated tlie 
1st day of December, 1860, whereby they 
bind themselves to pay to the United States 
the sum of $2,700. The bond is subject to 
the condition that "if the obligors, or either 
of them, shaU, on or before the expiration 
of three years, to be computed from the date 
of the importation of the goods, wares, and 
merchandise therein mentioned, well and 
truly pay, or cause to be paid, unto the col- 
lector of customs for tlie port of Savannah, 
for the time being, the sum of .?1,360.54, or 
the amount of duties to be ascertained as 
due and owing on goods, wares, and mer- 
chandise imported by A. Low & Co., in the 
British ship Shandon, Munro, master, from 
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Liverpool, consisting of four liunclred and 
twenty-five tons of pig iron, or shall, in the 
mode prescribed by law, on or before the 
•expiration of the three yd'ars aforesaid, with- 
-draw the said goods from the public stores 
where they may be deposited at the port of 
Savannah, then this obligation is to be void, 
,-otherwise to remain in full force and virtue," 

Tlie bond is produced in evidence, and its 
-execution is not disputed. The only other 
evidence in the ease is the testimony of the 
witness Z. H. Winkler, which is in substance 
iis follows: "The words written across the 
face of the bond, namely: 'Cancelled by with- 
<lrawal and payment of duties, this 30th day 
■of August, ISGl, Z. H. Winkler, Clerk," were 
written by me the day they bear date. I 
was at that time bond and debenture clerk 
under John Boston, who was Confederate 
■collector of customs at Savannah. It was 
in the capacity of his clerk that I made the 
endorsement upon the bond. On the back 
of the bond are the words and figures: 
*S1,300 paid August 30, 1S61,' which was 
also written by me on the day they bear 
<late. On the 30th day of August, 1861, there 
were no United States customs officers, in 
Savannah. At that time the United States 
had not the custody of the articles mention- 
ed in the bond. At the time the goods were 
delivered to defendants they were in the pos-, 
session of the Confederate States, If the 
■duties had not been paid by them they would 
have been sold by the Confedei-ate States. 
"The United States did not resume their au- 
thority over the custom house and port of 
Savannah tiE about the 22d day of Decem- 
ber, 1SG4." This comprises all the testimony 
in the case, and there is no dispute between 
the parties, or any question of fact. If we 
have misstated any fact or omitted any fact, 
it is your province, gentlemen, to con-ect us. 

On this state of facts the defendants claim 
that the plaintiff ought not to recover— First, 
because the payment of the duties on the 
goods mentioned in bond, to the Confederate 
■collector of customs was, in effect, a pay- 
ment to the United States, and the bond was 
■discharged thereby; second, that the United 
States undertook, by necessary implication 
from the terms of the bond, that there should 
he a collector of customs or other agent of 
the United States at Savannah, during the 
three years specified in the bond, to receive 
the duties or to ascertain the amount to be 
due, and to deliver the goods to the defend- 
ants on the payment of the duties, and hav- 
ing failed in this, and having abandoned the 
goods, and the same having fallen into the 
hands of what is known as the Confederate 
States, to which the deferidants were obliged 
to pay duties to prevent their property from 
being sold, the United States cannot recover 
in this action. It is not claimed that the 
duties were ever paid directly to the United 
States, nor that the money ever came to the 
treasury of the United States, or to the hand 
of any ofiicer authorized to receive it for 



the United States. Neither is it claimed that 
the property was lost to the defendants. On 
the contrary, it is not denied that defend- 
ants received their property when they de- 
manded it. Nor is it claimed that the pay- 
ment of these duties was compelled by su- 
perior force or irresistible power, but only 
by a refusal to deliver the property unless 
payment of the duties to the Confederate 
collector of customs was made. 

On the first ground of defense raised, we 
instnict you that payraent to an agent or 
officer of the Confederate States of the du- 
ties mentioned in the bond was no payment 
to. the United States nor substitute therefor, 
nor does it constitute any excuse for non- 
payment to the United States. On the im- 
portation of the goods the duties became 
due and payable to the United States; the 
defendants became the debtors of the United 
States; and their obligation to pay was evi- 
denced and secured by the' bond in suit. 
This debt could only be discharged by pay- 
ment to the United States. It is no answer 
to say that if the duties. had not been paid 
to the Confederate officer the goods would 
have been sold,' The Confederate officer 
who held these goods and exacted this pay- 
ment was, to state his character in the 
mildest form, a naked trespasser, without 
authority or color of authority. The whole 
Confederate power under which this officer 
acted was a usurpation of unlawful au- 
thority; its acts can have no force as law 
in divesting or transferring rights or as au- 
thority for any act opposed to the just 4iu- 
thority of the federal government. So that 
the case stands in the same plight as if 
John Boston had on his own motion and 
with the strong hand taken possession of 
these goods, and exacted a ransom for their 
delivery to their owners. It can scarcely be 
claimed that a payment to him under the 
circumstances would discharge a debt due 
to the United States. Had Boston sold the 
goods on refusal of defendants to pay the 
duties to him, the defendants might have 
had their action against him or the piu-- 
chaser for unlawful conversion; but such 
unlawful conversion would not divest the 
United States of its right to the duties upon 
the goods. 

On the second branch of the defence we 
say to you that by the terms of the bond the 
United States entered into no obligation 
with defendants, the failure to perform 
which would release defendants from their 
liabilities on the bond. The United States 
were not bound, as a condition precedent 
to a recovery on this bond, at all time.s to 
have a collector of customs at Savannah to 
whom payment of duties could be made. 
The absence of a collector of customs for 
a space of time no more defeated the bond 
than the failure and closing of a bank at 
which a promissory note is made payable 
discharges the note. The only obligations 
created by this bond are obligations assum- 
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ed by the makers. They owe duties to the 
United. States. They have the option either 
to pay them at once or twice, to give bond 
for their payment, and place their gooifls in 
a bonded warehouse at their own risk arid 
expense. If the goods are burned, it is their 
loss. If they are stolen it is their own loss. 
If they are captured by the superior force 
of insurgents against the United States, 
it is their loss. The United States are 
not insurers, nor even bailees. Nothing 
short of a volimtary abandonment of the 
goods by the United States, or their wrong- 
ful conversion by the United States, could 
release the defendants from their obligation 
to pay duties. The goods were not wrong- 
fully converted, nor is there any evidence 
that they were volimtarily abandoned; on 
the contrary, the court judicially knows the 
historical fact that the custom house and 
bonded warehouses of the United States at 
Savannah w6re taken from the possession 
of the United States by the superior and ir- 
resistible force of an armed rebellion, 
against which the United States never 
agreed to become insurers. The obligation^ 
to pay these duties secured by the bond. is 
absolute, and nothing but their payment can 
discharge the bond, unless the conversion of 
the goods or their voluntaiy abandonment 
by the United States might be an excuse, 
neither of which is claimed or proved. The 
execution of the bond is not denied. We 
instruct you that if you believe aU the testi- 
mony on which defendants rely, still it con- 
stitutes no defense to this action, and that 
it is your duty to return a verdict for the 
plaintife for the amount of the duties in 
gold, namely, $1,360.54, with interest from 
the 22d day of December, 1864, the date 
when the United States received possession 
of the port and custom house at Savannah. 

[The juiy rendered the following verdict: 
"We, the jury, under the charge of the court, 
find a verdict in favor of the plaintiffs for 
$1,360.54, with interest, in currency, from 
the 22d day of December, 1864^"] i . 



Case ISTo. 15,635. 

UNITED STATES v. LOWE et al. 

[1 DiU. 585.] 2 

Circuit Court, D. Iowa. 1871. 

Public Oppioebs — Compensation — Receiver op 
Public Monet. 

A receiver of public moneys is not entitled to 
offset against the government rejected accounts 
for unauthoriztd clerk hire, fuel, lights, or for 
transmitting money. Office rent may under ex- 
traordinary circumstances be allowed. 

[Cited in U. S. v. Siowe, 19 Fed. 808.] 

Sapp & Lowe, for the United States. 
Polk & Barcroff, for defendants. 

1 [From 10 Am. Law Reg. (N. S.) 455.] 

2 [Reported by Hon. John F. DiUon, Circuit 
•Judge, and here reprinted by permission.] 



Before MILLER, Circuit Justice, DILLON, 
Circuit Judge, and LOVE, District Judge. 

In an opinion pi'epared by the circuit judge 
construing various acts of congress relating 
to the compensation of officers of the United 
States, the following propositions were de- 
cided. 

1. A receiver of public moneys at a. local 
land ofBce is not entitled, when sued on his 
official- bond, to set off against the govern- 
ment a rejected account for unauthorized 
derk hire, fuel, lights, and for transmitting 
money to the proper government depositai-y. 

2. The daim of the receiver for office rent 
may, under circumstances, be allowed as an 
equitable credit under the act of March 3, 
1797 [1 Stat. 512], 

[Nowhere more fully reported. Opinion re- 
ferred to above is not now accessible.] 



Case 'No. 15,636. 

UNITED STATES v. LOWRY et al. 

[2 Wash. 0. O. 169; 1 Am. Law J. 232.] i , 

Circuit Court, D. Pennsylvania. April Term,. 
1808. 

Writ op Possession — Obstrdotisq Peocess — 
Threat to Resist. 

1. In the execution of a writ of habere facias 
possessionen). if adverse possession be held, the 
officer is first to turn out the occupant, and take 
possession in the name of the law; and, after- 
wards, deliver it to the plaintiff in ejectment. 
It is not necessary that the vacant possession 
shall be immediately delivered to the plaintiff. 

2. The offence of obstructing process, consists 
in refusing to give up possession, or in opposing 
or obsti-ucting the execution of the writ, by 
threats of violence, which it is in the power of 
the person to enforce; and thus preventing the 
officer from dispcsessing the person so acting. 

[Cited in U. S. v. Huff, 13 Fed. 640.] 

3. A mere threat to resist the execution of the 
writ, is not an offence under the act of congress; 
but if, when the officer proceeds with the writ 
to the land, and is about to execute his process, 
a threat is used, by a person forcibly retaining 
the possession, accompanied by the exercise of 
force, or having the capacity to employ it, and 
the officer does not do his duty; the offence is 
complete. 

[Cited in U. S. v. Huff, 13 Fed. 640.] 

4. The officer is not obliged to risk or expose 
his person, or to proceed to a personal conflict 
with the defendant. 

[Cited in U. S. v. Huff, 13 Fed. 640.] 

These cases were tried by separate juries. 
The defendants [Morrow Lowry and John 
Lowry] were indicted, severally, for obstruct- 
ing the marshal in executing writs of habere 
facias possessionem, issued from this court. 
It appeared in evidence, that the writs of 
habere facias possessionem, issued regularly 
in each case, on judgments in ejectment re- 
covered in this court, were delivered to a 

1 [Originally published from the MSS. of Hon. 
Bushrod Washmgton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq, 1 Am. 
Law J. 232, contains only a partial report] 
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deputy marshal; whose commission from the 
marshal was called for and produced, with 
a certificate of his having taiien the oath 
required by the act of congr^s, before a state 
judge, and duly certified to the district judge: 
that each defendant, when the marshal went 
with the writs to execute them, closed his 
door, was armed, and threatened to MU the 
officer, if he attempted to dispossess them; 
declaring, that they would lose their lives, 
rather than permit the execution of the writs. 
In consequence of thig opposition, he was 
prevented from executing the writs. 

Mr. Rawle, for defendant, in the first case, 
contended that the marshal was not in the' 
capacity to execute the writ; since it ap- 
peared in evidence, that neither the plain- 
tiff in the ejectment, or any person repre- 
senting him, was with the 'marshal to receive 
the possession, 

Mr. Levy, for defendant, in the second case, 
insisted that nothing was proved against his 
claims but a menace, which is not punisha- 
ble by the act of congress. 

WASHINGTON, Circuit Justice (charging 
jury). In the execution of a writ of habere 
facias possessionem, there are several acts 
to be performed, which may all be done 
within a short space of time; but must nec- 
essarily be done in succession. If an ad- 
verse possession be held, the officer is first 
to turn out the occupant, then to take pos- 
session in the name of the law, and after- 
wards to deliver it to the pla'intiflE in eject- 
ment. The offence, which consists in op- 
posing or obstructing the execution of the 
writ, is complete, when the person in pos- 
session refuses, and by threats of violence, 
whidh it is in his power to enforce, prevents 
the officer from dispossessing him. It is 
nothing to the person, thus obstructing the 
execution of the process at the threshold, 
how far it is in iiis power immediately to 
deliver the vacant possession to the plain- 
tiff, in the writ If, then, the jury are sat- 
isfied that such obstruction took place in 
this case, they must find for the plaintiff. 

In tlie second case, THE COURT said: It 
is said, that a mere threat to resist the exe- 
cution of a writ, is not an offence against the 
act of congress. This is true; but if, when 
the officer having the writ, proceeds to the 
land, and is about to execute it, such a 
threat is made by a person retaining the pos- 
session, accompanied by the exercise of 
force, or having the capacity to exercise it, 
in consequence of which the officer cannot 
do his duty; it cannot be^ seriously contend- 
ed, that the execution of the process has not 
been opposed or obstructed; and this is the 
offence charged, which you are to decide up- 
on. The officer is not obliged to risk his life, 
or expose himself to personal violence; it 
is enough that he is prevented, by the exer- 
cise of force, or the threat of force, by one in 
a condition to execute it, from proceeding in 
26FED.CAS. — 64 



the lawful exercise of his functions. It is 
not necessary for him to proceed to the 
length of a personal conflict with the defend- 
ant, for that would constitute a distinct of- 
fence in the defendant, even though the offi- 
cer should succeed. In this case, the defend- 
ant retained, by force, the possession of the 
house, and threatened to take the life of the 
officer, if he should attempt to execute the 
writ; in consequence of which he was pre- 
vented from doing it, 'Should this be your 
opinion of the evidence, your verdict must be 
against .the defendant. 

The jury, in each case, found the defendant 
guilty, 

NOTE [from 1 Am. Law J, 232]. ' The cir- 
cuit court of the United States proceeded to 
pronounce sentence on Morrow Lowrey,- An- 
drew Lowrey, and John Lowrey, convicted of 
opjjosing the deputy marshal, when executinfj 
writs of possession issued from that court. An 
excellent admonition was delivered by Judge 
Washington to the prisoners, previous to pro- 
nouncing sentence. The prisoners were sepa- 
rately indicted for obstructing the execution of 
the process of the circuit court of the United 
States, on the twenty-second section of the act 
of congress passed April 30, 1790 [1 Stat, 112], 
which enacts, "that if any person or persons 
shall knowingly and wilfully obstruct, resist or 
oppose any officer of the United Staes, in serv- 
ing or attempting to serve or execute any mesne 
process or warrant of any rule or order of any 
of the courts of the United States, or any other 
legal or judicial ■Trit or process whatsoever, or 
shall assault, heat or wound any officer or other 
person, duly authorized in serving or esecyting 
any writ, rule, order, process or warrant afore- 
said, every person so knowingly or wilfully offend- 
ing in the premises shall, on conviction thereof, 
be imprisoned not exceeding twelve months, and 
fined not exceeding three hundred dollars." It ap- 
peared in evidence that Robert Bowne, a citizen 
of the state of New York, had obtained judg- 
ments in ejectments against Morrow, Andrew 
and John Lowrey, for the premises held by 
them respectively, and that writs of possession 
issued from the circuit court to restore the pos- 
session of Mr. Bowne. The deputy marshal in 
proceeding to execute these writs, found the 
prisoners with others, their associates, on the 
premises armed in their defence; the doors of 
their houses closed against him; admittance re- 
fused him; and they moreover threatened to take 
his life if he persisted to execute lie process, 
declaring at the same time they would lose their 
own lives in defending the possession. He was 
obliged in consequence to desist from executing 
the process, and return home. 

"Sentence: Morrow Lowrey, Andrew Low- 
rey, John Lowrey! You severally stand convict- 
ed, two of you by juries composed of your 'fel- 
low citizens, and the third by confession in 
open court, of a successful though temporary op- 
position to the laws of your country, by resist- 
ing the legitimate authority of an officer in this 
court in the regular discharge of his duty. 
You have experienced on your trials every in- 
dulgence which the court could grant, and "have 
had the assistance of able counsel to defend you. 
Every objection in point of law which had" the 
semblance of plausibility was urged in your be- 
half: for, unfortunately for you, no "circum- 
stance occurred in the evidence, which could cast . 
a doubt over your ffuilt, or extenuate its enor- 
mity. Is it possible that you could for a 
moment have entertained the expectation, that 
it was in your power to obstruct, with effect, 
the streams of justice, which give life to the 
political body, and by which that liberty wbicli 
we all profess to love, is refreshed and invig- 
orated? Did it never occur to you, that if a 
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few interested and misguided men of your neigh- 
borhood sanctioned your lawless conduct, that a 
better intelligence and superior interest would 
nerve, if necessary, the arms of a thousand fold 
your number to crush you? Guarded as she is 
by all the power of this nation, justice sits se- 
curely on her seat, and issues her lawful man- 
dates, which no force can successfully resist, 
but such as is strong enough to overthrow .the 
whole fabric of the constitution. From the na- 
ture of our government, it must be so. The 
courts of justice iire the sanctuaries of the law; 
and it is throujh the law that our government 
speaks and acts. Impair, by any means, the 
power of these tribunals in the lawful exercise 
of their functions, and you attack the majesty 
of the law, and sap, most essentially, the founda- 
tions of the republic. The government, in a de- 
graded state, may survive the shock, but it 
ceases to be a government of laws; and liber- 
ty expires when force, the only remaining al- 
ternative, becomes necessary to coerce obedience 
to the will of the nation. Recollect that the 
state of Pennsylvania, powerful and respect- 
able as she is, forms but a small part of the 
United States; and that the district of Erie, 
though it were united in a common effort in- 
imical to the tranquility of the whole nation, is 
but a spot on the map of the state. What folly 
then could tempt you, who with your associates, 
if you have any, are X trust an inconsiderable 
minority in your district, to raise your hands 
against the government of your country, acting 
lawfully through one of its constitutional or- 
gans? You might for a day or a month impede 
the administration of justice in your particular 
cases. But it was utterly impossible that your 
triumph could be more than temporary, and 
with a certain loss of possessions which were 
. not legally yours, you doomed yourselves to im- 
prisonment, and to loss of property to which 
you were entitled. Should you deem too se- 
vere the punishment which the law decrees for 
vour offence, reflect for a moment what had 
been vour situation had the officer persisted in 
his attempt to do what prudence forbade (but 
which the laws would have sanctioned,) and you 
had executed the threats which you wickedly 
denounced against him.' Your lives must then 
have atoned to your country for her violated 
laws; but where was the circumstance to ex- 
tenuate vour guilt in the eyes of an offended 
God? Suppose you could have influenced num- 
bersto assist you in opposingthe execution of the 
law, how would your guilt have been increased 
by the treason and punishment of those you had 
deluded! 1 mention these circumstances with a 
view to impress upon your friends the conviction 
of this truth, that the highest crimes, against 
the laws of God and of society, are in the train 
of the offence of which you are guilty. There 
is every reason to believe, that had the officer 
been less prudent, you had, in acts at least, 
been more criminal. The court has carefully 
perused the papers which you requested to be 
read, with a view, as was supposed, to extenuate 
yout offences, and mitigate your punishment. 
We have to regret, however, that in these docu- 
ments we discover nothing but an effort, which 
ignorance only could have suggested, to justi- 
^ rather than to excuse yourselves. You com- 
plain that the judgments in ejectment upon 
which the process of execution issued were not 
sanctioned by the principles of law, were ren- 
dered by an incompetent tribunal, and were un- 
fairly obtained. Were we for a moment to ad- 
mit that these objections were well founded, 
were there no other means by which you could 
be redressed, but by a resort to force? If the 
judgment of this court were erroneous in point 



of law, it was subject to the correction by a 
higher tribunal, as capable, as it would have 
been ready, to rectify our mistakes. To this 
tribunal an appeal was made in a case resem- 
bling yours in its essential features, forthe pur- 
pose of obtaining a just exposition of the law of 
1792, the great point in the cause, and there it 
was investigated by professional talents which 
would do honor to any country. The decision 
was against your title, and it became the duty 
of the presiding judge of this court, who had 
entertained a different opinion, as it was cer- 
tainly yours, to submit to this high authority. 
The question of jurisdiction in your particular 
cases was decided in this court, how correctly 
in point of law, it would ill become me to say. 
but I dare aver that the judgment was influ- 
enced by no considerations which could im- 
peach its purity. That the trial, so far as came 
within our view, was fairly conducted, can be 
attested by those whose evidence would not be 
suspected. That it was ably and faithfully 
managed by your counsel, no man will doubt, 
who knows who your counsel were. The declara- 
tion imputed to the judges of the court, which 
it is said misled you, is not true; the opinion giv- 
en in the cause was in direct opposition to the 
pretended declaration, and it is absurd to sup- 
pose that declaration could have been at variance 
with the former. I should not have condescend- 
ed in this way to vindicate the justice and in- 
tegrity of this court, did I not feel a sincere de- 
sire to satisfy you, if I can, how grossly you 
have been deceived by others, or have deceived 
yourselves, and how totally groundless were the 
pretexts which led to your misconduct. That 
you have been misled I can readily believe. 
Your conduct has evinced either great ignorance 
or great depravity. Charity teaches us to im- 
pute it to the former; and influenced by this 
consideration, we are induced to diminish your 
punishment, which would have been otherwise 
extended as far as the law would sanction. We 
feel less reluctance on this occasion, in exer- 
cising to your advantage the discretion which 
the law reposes in us, from the hope that when 
you return to your families, you will carry with 
you more correct notions of the duties which 
you owe to your country and its laws, and that 
the punishment, mitigated as it is, will prevent 
the repetition of similar offences by yourselves 
or others. The law authorizes the court to con- 
demn you to twelve months imprisonment, and 
the payment of three hundred dollars. The sen- 
tence which we pronounce is, that you Morrow 
Lowrey, Andrew Lowrey and John Lowrey, bo 
severally imprisoned for three months, and do 
pay to the United States each the sum of one 
hundred dollars, besides the cost of these prose- 
cutions, and that you stand committed until the 
same be paid, and further that you severally 
enter into recognizances with sureties to keep 
the peace and be of good behavior for one year 
from the expiration of the said three months, 
each of you in the sum of one thousand dollars, 
and two sureties in each recognizance in five 
hundred dollars each." 
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[See Case No. 15,617.] 
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Case No. 15,638. 

UNITED STATES v. LTIKINS. 

[1 Chit Cr. Law, 770, note.] 

Circuit Court, D. Pennsylvania. 1841. 

Criminal Latv — Pardok. 

DDefendant was sentenced "to six months im- 
prisonment, to pay a fine of $150, and the costs 
of prosecution." The president granted a par- 
don reciting that defendant was sentenced "to 
pay a pecuniary fine to the United States and to 
stand committed until the fine and costs be 
fully satisfied." The pardon then stated that 
the president "remits the fine aforesaid, hereby 
ruling and requiring" that defendant, "on pay- 
ment of the costs of prosecution, be forthwith 
discharged from imprisonment" At the foot 
of the record of conviction which had been trans- 
mitted to the president was written by him, 
"Let the fine be remitted on payment of costs." 
Held, that the pardon extended only to a re- 
mission of the tine, and the president had no 
power to order the prisoner discharged frtom the 
rest of the sentence.] 

The defendant [Nathan Lukins] was con- 
victed and sentenced "to six months impris- 
onment, to pay a fine of one hundred and 
fifty dollars, and the costs of prosecution." 
A motion was made to discharge him, the 
president of the United States having granted 
a pardon, reciting "that Nathan Lukins was 
confined in the gaol of Philadelphia under 
sentence of the circuit court of the United 
States, whereby he was bound to pay a pecun- 
iary fine to the United States, and to stand 
committed until the fine and costs should, 
be fully satisfied." Tbe pardon proceeds to 
state that the president "remits the fine afore- 
said; hereby ruling and requiring that Nathan 
Lukins, on payment of the costs of prosecu- 
tion, be forthwith discharged from imprison- 
ment." At the foot of the record of convic- 
tion, which had been transmitted to the execu- 
tive, was written by the president, "Let the 
fine be remitted on payment of costs." 

BY THE COURT. The intention of the 
president is manifest It was to remit the 
fine only. The fine only being pardoned, the 
president cannot order tha prisoner to be dis- 
charged from the residue of the sentence. 
If he pardons generally, remission of fine and 
discharge follow, of course. But if the par- 
don apply only to the fine, an order to dis- 
charge from imprisonment will not justify 
the marshal in discharging the prisoner. 

The motion was oveiTuled, and during the 
session of the court the president granted a 
general pardon. U. S. v. Lukins [Case No. 
15,639]. 

The pardon of a person convicted of forgery, 
and sentenced to the state prison for life, 
contained a proviso that nothing in the par- 
don should be construed so as to relieve the 
convict of and from the legal disabilitfes to 
him from the conviction, sentence, and im- 
prisonment, other than the said imprisonment. 
It was held that the proviso was repugnant 
to the pardon itself, and must be rejected, and 
the party be freed from all legal disabilities. 
People V. Pease, 3 Johns. Cas. 333, in error. 
See State t. McCarty, 1 Bay, 334^ 



Case Wo. 16,639. 

UNITED STATES v. LUKIN". 

[3 Wash, O. C. 335.] i 

Circuit Court, D. Pennsylvania. April Term, 

1818. 

Resisting Marshal— Process— Violbsoe. 

1. Indictment for resisting the marshal of 
the United States, in the execution of a warrant 
issued by the judge of the district court of the 
United States. 

[Cited m U. S. v. Hudson, Case No. 15,412.] 
[Cited in brief in Schuylkill Co. V. Reifsny- 
der, 46 Pa. St 448.] 

2. The twenty-second section of the act of 
congress, passed on the 30th day of April 1790 
[1 Stat. 117], fol: the punishment of certain 
crimes, includes every species of process, legal 
and judidal, whether issued by the court in ses- 
sion, or by a judge or magistrate, acting in that 
capacity out of court, in the execution of the 
laws of the United States. 

[Cited in U. S. t. Buck, Case No. 14,680; 
U. S. v. Martin, IT Fed. 153; U. S. v. 
Terry, 41 Fed. 775.] 

3. On a count in the indictment, for resist- 
ing the officer of the United States, it is not nec- 
essary that the person resisting should use or 
Uireaten violence. 

[Cited in U. S. v. HufE, 13 Fed. 640. Cited 

in brief in Ela v. Smith, 5 Gray, 134, Dis- 

- tinguished in State v. Welch, 37 Wis. 201.] 

The defCTidant [Nathan Lukins] was indict- 
ed for resisting and opposing the execution of 
process, issued against him by the judge of 
the district court of the United States, for 
the Pennsylvania district; and for an assault 
on the deputy of the marshal, when en- 
deavouring to execute the process. The in- 
dictment was founded on the twenty-second 
section of the act of congress, passed April 
30, 1790, entitled, "An act for the punish- 
ment of certain crimes against the United 
States." The twenty-second section provides, 
that "jf any peraon or persons shall knowing- 
ly and wilfully obstruct, resist, or oppose any 
officer of the United States, in serving, or at- 
tempting to serve or execute any mesne pro- 
cess or warrant, or any rule or order of the 
courts of the United States, or any other le- 
gal, or judicial writ or process whatsoever; 
or shall assault, beat, or wound any officer 
or other person duly authorized, in serving 
or executing any writ, nde, order, process, or 
warrant aforesaid; every person so knowing- 
ly and wilfully ofiEending in the premises, 
shall, on conviction thereof, be imprisoned, 
not exceeding twelve months, and fined, not 
exceeding three hundred dollars." 

It appeared In evidence, that some* time in 
November, 1817, John Sisk, one of the dep- 
uties of the marshal of the district, having a 
warrant from the judge of the district court 
of the United States, for the Pennsylvania 
district, by which he was commanded to ar- 
rest the defendant, and bring him before the 
judge, went into Montgomery county, where 
the defendant resided; and on his attempting 

1 [Originally published from the MSS- of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of .Richard Peters, Jr., Esq.] 
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to execute tlie warrant, the defendant resist- 
ed, in a violent and abusive manner, refused 
to accompany him, and with a hold-fast, an 
instrument of iron, used by eabinet-maJiers 
(which was the business of tbe defendant), 
raised against the ofBLeer, obliged bim to de- 
sist, and to abandon the attempt to take bim 
into custody. 

Mr. Elittera, ior defendant, contended that 
the provisions of the act of congress, apply 
only to resistance of the process of the courts 
of the United States; and not to a resistance 
of a warrant issued by a single judge of the 
courts of the United States, The resistance 
of the process! of a judge, is punisbable by 
the laws of tbe state of Pennsylvania; and 
the defendant should have been indicted and 
tried before a sjourt of the county where the 
offence was committed. 

Mr, IngersoU, U. S. Dist Atty., considered 
the law of tte United States as intending to 
provide against and punish all obstructions, 
resistance, and opposition to any process, i<5- 
sued under the authority of the United States, 
by a single judge, as well as by a court. By 
the act of congress, passed February 28, 1793 
[1 Stat 424]. the marshals of the United 
States have the E%ame powei*s to execute pro- 
cess, as is possessed by sheriffs' officers, or 
their deputies; and the sections of the ju- 
diciary law [1 Stat. 73] give to the district 
judges of the courts of the United States, 
authority to issue process for arresting, im- 
; prisoning, or bailing persons charged with 
offences against the United States. In 4 Chit 
Cr. Law process in the index, refers to pro- 
cess against offenders, in the body of the 
work, and that process is described as a war- 
rant to arrest a person charged with an of- 
fence. Unless the constmction contended for 
by the United States, is correct, the execu- 
tion of a writ ot habeas corpus, issued by a 
judge of the United States, could be opposed 
and resisted, and the object of the writ could 
be defeated with impunity. Process, under 
the laws of the United States, relative to 
fugitives from justice, and fugitives from 
labour, always issued by a single judge; 
would become u^eltss, and without power; 
as to oppose the execution thereof, would not 
be an offence. 

WASHINGTON, Circuit Justice (charging 
jury). It is contended in this case, on the 
part of the defendant, that if the facts are 
proved against him, still the case cannot be 
cognizable before this court, and that it is 
not a case described in the act of congress. 
The argument is, that the act of congress ap- 
plies only to process issued by courts of the 
United States, and not to that which may 
have been issued by adjudge; and, therefore, 
that resistance of the process issued by a 
judge, is not an offence against the statute. 
If this is the right construction of the law, 
the counsel for this defendant is entitled to 
all the merit of having made the discovery; 



for such a construction never before was 
given, or contended for. If such a resistance 
is not an offence, for which a person can be 
prosecuted, it is better that all the criminal 
law be struck out from the statute book; as 
it is there only t6 show the debility of the 
general government No man can be brought 
for trial before the court without process; 
and if he can resist it with impunity, he can- 
not be brought at aU; and he may resist every 
law of the United States with safety. The 
remedy proposed is, that the courts of the 
state may punish for such resistance. It is 
not admitted,, or denied, that state courts 
have such powers; but if no protection is 
given liy the general government to their 
officers, it will require no prophet to show 
what will be the result of such an abandon- 
ment of all the rights of the United States. 
This is not the construction; and strong lan- 
guage would be necessary to show it to be. 
The first part of the section, applies to pro- 
(fess of courts, and to judicial writs issued by 
the courts of the United States. Was it ever 
before denied, that a warrant is process? 
And it is not denied, that the judge who is- 
sued the warrant in this case, had a right to 
issue it. The last part of the section is used 
to include all legal process in the hands of 
an officer of the United States; and the leg- 
islature did not mean to confine it in any de- 
>gree. The expressions are consistent with 
the policy of the law, and the words are gen- 
eral, to comprehend all descriptions of pro- 
cess whatsoever. 

The jury are the judges of the facts, ana 
they will say if the facts are proved.' The 
court will say, as there is a point of law in- 
volved, that if the witnesses for the prose- 
cution are believed, a clearer case cannot, in 
the opinion of the court, be presented, of re- 
sistance and opposition to process, legally in 
the hands of the marshal. The officer pro- 
ceeded in the formal way, read the warrant 
and required that the defendant should come 
with him to Philadelphia; the defendant re- 
fused to come, would not come, and the re- 
fusal is accompanied with resistance. The 
assault charged against the defendant is a 
distinct offence; and the provisions of the 
first part' of the law, do not require that an 
assault shall be committed, in order to com- 
plete the offence. It was the duty of the de- 
fendant to come with the officer; and if he 
says he will not come, and does not come, 
this is a resistance of the officer, within the 
prohibitions of the law, and no excuse will 
serve him. 

The court siay nothing about the second 
count, which charges an assault on the offi- 
cer; for if the witnesses for the prosecution 
are believed, it is of little importance, as the 
punishment of the offence is the same, wheth- 
er it has been accompanied with an assault 
or not 

Verdict guilty, 

[See Case No. 15,638.] 
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UNITED STATES v. LUMPKIN. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case 3Sro. 15,641. 

UNITED STATES v. DUMSDBN et al. 

[1 Bond, 5,]! 

Circuit Court, S. D. Ohio. Feb. Term, 1856. 

Nbotbality Laws— Overt Act— Pkoviding Moitet 
— Evidence— PiiELiMiNARZ Examination. 

1. An examining court or judge will not re- 
quire clear and indubitable proof of the guilt 
of accused parties, to justify an order that they 
shall answer further to the charge made against 
them. 

2. Section li of the neutrality act of April 20, 
1818 [3 Stat. 449], punishing the offeuses of be- 
ginning or setting on foot; or providing or pre- 
paring the means for a military expedition or en- 
terprise for the invasion of a country with 
which the United States is at peace, is not vio- 
lated without the commission of an overt or 
definite act. 

3. Mere words written or spoken, though in- 
('.icative of the strongest desire and most de- 
termined purpose to do the forbidden acts, will 
not constitute an oftense defined and punished 
by said section 6 

4. If the means provided were procured to be 
used on the occurrence of a future contingent 
event, no liability is incurred under the statute. 

5. If the intention is that the means provided 
shall only be used at a time and under circum- 
stances when th^y could be used without a 
violation of law, no criminality attaches to the 
act. 

Q. To provide the means for such unlawful ex- 
pedition or enterprise implies that such means 
must be actually furnished and brought to- 
gether for a criminal purpose. 

7. Proof of declarations made by a defendant 
is admissible to explain or determine the char- 
acter of acts ambiguous or unintelligible. 

S. Written and printed evidence containing no 
proof of an overt act, in violation of said section 
6, is admissible .as confessions and declarations, 
and to such evidence the rule applies that those 
parts which admit of an interpretation favorable 
to defendants must be considered as well as 
those justifying the implication of guilt. 

.[This was a preliminary hearing in tbe 
case of Samuel Lumsden and 12 others, 
charged with setting on foot and providing 
the means for a military expedition against 
the people of Great Britain, in violation of 
section 6 of the act of congress of April 20, 
1818 (3 Stat. 447).] 

Corwin & Probaseoand Geo. R. Sage, for 
the United States. 

Groesbeck, l^iatt, aiallon & O'Neill, for de- 
fendants. 



LEAVITT, District Judge. The evidence 
in this case being closed, after a very pro- 
tracted examination, it is my duty to state 
the grounds of .the order I propose to make. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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And I may premise, that sitting as aa exam- 
ining judge, the sole inquiry is, -whether the 
evidence ofEered, and the law applied to it, 
make out such a probable case of guilt as will 
require the accused persons to answer further 
to the charge exhibited against them. In 
stating the conclusion to which I have ar- 
rived, it is not my purpose to notice at length 
all the facts adduced in evidence, or the nu- 
merous points made by counsel, in the ex- 
tended discussion of the case. The duty I 
am to discharge is purely of a judicial char- 
acter, and will be performed without any 
reference to popular opinion, or any outside 
pressure, which it is alleged has been brought 
to bear on the case. I should be utterly 
unworthy of the position I occupy, if these 
considerations could have the slightest in- 
fluence on my action. 

It is undoubtedly a sound and weU-settled 
rule, that an examining court or judge will 
not require clear and indubitable proof of 
the guilt of accused parties to justify an or- 
der that they shall answer further to the 
charge made against them. Whether thus 
held, or whether discharged unconditionally, 
the order is not conclusive. In the former 
case, the accused is remitted, first, to a 
grand jury for an inquiry into the facts; and 
it' is only on their aflirmation of the charge, 
by the return of a bill of indictment, that 
the party can be put on trial before a trav- 
erse jury. On the other hand, if the ac- 
cused party is discharged by the examining 
officer, it is no bar to a subsequent prosecu- 
tion for the same charge. If, however, aft- 
er a full examination of the facts, the court 
or judge is satisfied, as a fair legal deduc- 
tion, that no crime has been committed, it 
is his duty promptly to order the discharge 
of the party accused. ' It is the right of the 
party at once to be relieved from a position 
involving a suspicion of crime, which may 
seriously affect, not only his social standing, 
but his pecuniary interests. And it may be 
remarked that the healthful and efficient 
administration of criminal law is not pro- 
moted by prosecutions which, in the last re- 
sort, fail to produce the conviction of the 
person accused. As. a general rule, such fu- 
tile prosecutions tend mor-e to the encour- 
agement than the repression of crime. 

The affidavit on which the warrant in this 
case issued was made on the 4th of January 
last Twenty persons were included in the 
affidavit and warrant, of whom thirteen, 
namely, Samuel Lumsden, Joseph W- Burke, 
Edward Kenefeek, Bartholomew O'Keefe, 
David Reidy, Michael Noonan, James Mur- 
phy, James O'Halleron, John Hudson, Thom- 
as Tiernan, William G. Halpin, Daniel Camp- 
bell, and John M. C. McGroarty, were ar- 
rested. The last-named person, on the mo- 
tion of the counsel for the defense, and by 
the consent of the counsel for the prosecu- 
tion, was discharged, at an early day in the 
progress of • this examination. The other 
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twelve are now before the court They are 
all natives of Ireland, but naturalized citi- 
zens of the United States. 

The complaint on which the warrant is- 
sued was sworn to by John Powers, a citi- 
zen of the United States; and sets forth 
that the persons named therein, "on or about 
the 28th day of December, 1855, at the city 
of Cincinnati, in the Southern district of 
Ohio, and at divers other times and places 
within said district, to wit: at sundry times 
since the 1st day of May, 1854, and at the 
city of Hamilton, and the town or village of 
CumminsviUe, in said district, did begin and 
set on foot, and did provide and prepare the 
means for one military expedition or enter- 
prise, to be carried on from thence against 
the territory and people of Great Britain, 
with whom the United States were, and now 
are, at peace." 

It is a fact developed in the progress of 
this examination, that although the affida- 
vit, on which the warrant . is based, was 
made by Powers, a citizen of the United 
States, the Hon. Charles Rowcroft, her Brit- 
annic majesty's consul at Cincinnati, has 
had an active agency in this prosecution. 
This has been franlily admitted by that gen- 
tleman, in the presence of the court. He 
has advanced a large amount of funds in 
procuring evidence to sustain the prosecu- 
tion, and has, in other ways, given it his 
sanction and support. This has been made 
the occasion of an assault on Mr. Rowcroft, 
by the counsel of the accused, characterized 
by great bitterness and severity. While I 
can not but regret that the obligations of 
courtesy were not more closely adhered to 
by coimsel, the position of the gentleman 
named in relation to the* prosecution afford- 
ed some palliation, certainly, for the course 
pm:sued, and rendered it improper for the 
court to interpose for his protection. But 
whether he has or has not transcended his 
legitimate sphere of official duty in this case, 
is not a question for the consideration of the 
court; since its action must depend, not on 
the conduct of the British consul, but on the 
facts in evidence and the law applicable to 
them. 

With these remarlis, I proceed to the in- 
quiry, whether the facts proved establish 
the legal probability of the guilt of the ac- 
cused parties. The charge against these de- 
fendants is based upon section 6 of the act 
of congress of April 20, 1818 (3 Stat. 447). 
It declares "that if any pei-son shall, with- 
in the territory or jurisdiction of the United 
States, begin or set on foot, or provide or 
prepare the means for, any military expedi- 
tion or enterprise, to be carried on from 
thence against the territory or dominions 
of any foreign prince or state, or of any 
colony, district or people, with whom the 
United States are at peace, any person so 
offending, shall be deemed guilty of a high 
misdemeanor, and shall be fined not ex- 



ceeding three thousand dollars, and impris- 
oned not more than three years." 

In the progress of the argument, frequent 
references were made to the early execu- 
tive and legislative hist;ory of the country, 
illustrative of its policy respecting the pres- 
ervation of its relations with foreign pow- 
ers with whom we were at peace. In the 
year 1794, during the second adininistration 
of Washington, the attention of congress 
was earnestiy called to this subject, by the 
arrogant interference with our national af- 
fairs of a diplomatic agent of the French 
government, threatening to disturb our ami- 
cable relations with Great Britain. As the 
result of this, the law of 1794 [1 Stat 381], 
was enacted. After some intermediate leg- 
islation on this subject, the act of 1818 was 
passed, repealing all former laws, and em- 
bodying in it most of the provisions of the 
previous acts. Section 5 of the law of 1794 
was transferred to, and became section 6 of 
the act of 1818, before quoted. 

In construing this section, the court is not 
essentially aided by previous judicial deci- 
sions. Of the few reported cases arising un- 
der it none seem to have involved the pre- 
cise questions now before the court They 
were decided with reference to the facts in 
proof, but these facts were of such an un- 
equivocal character as to leave littie room 
for doubt that they were overt acts, and 
were sufficient to justify the conviction of 
the persons implicated, under the section re- 
ferred to. But they do not furnish an an- 
swer to the inquiry arising in this case, 
namely, whether the circumstances in groof 
constitute the offenses of beginning, or set- 
ting on foot or providing or preparing the 
means for, a military expedition or enter- 
prise, designed to invade a country with 
which the United States is at peace. 

No proposition can be clearer than that 
some definite act or acts, of which the mind 
can take cognizance, must be proved to sus- 
tain the charges against these defendants. 
Mere words, written or spoken, though in- 
dicative of the strongest desire and the most 
determined purpose to do the forbidden act 
will not constitute the offense. It is true 
that proof of declarations of this nature, pre- 
viously made, is admissible to explain or 
determine the character of acts, otherwise 
ambiguous or unintelligible; but for any 
other purpose they have no pertinency. 

The language of the section is clear and 
perspicuous; and yet, as in most statutory 
enactments, it is referred to judicial discre- 
tion to determine what acts shall bring a 
party within its prohibitions, and incur the 
guilt of its violation. This discretion, how- 
ever, must not be arbitrarily exercised, but 
it is to be controlled by known and well-set- 
tled rules of construction.. One of these 
rules, applicable to all penal statutes, is, 
that they must be construed strictiy, and 
not be so extended in their scope as to 
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include eases not dearly Tvithin their tei*ms. 
In the case of V. S. v. O'SuUivan [Case 
No. 15,975], to which reference is made in. 
"Whart. Cr. Law, 905, and which has heen 
commented upon by several of the counsel 
in this case, the learned Judge Judson gives 
a very clear exposition of the section under 
consideration. Adopting his views, I will 
quote some passages from his opinion. ll 
should be premised, however, that the facts 
involved in the ease, tried before Judge Jud- 
son, are not given by Mr. Wharton in his 
reference to it; and I do not know the pre- 
cise case before the court, to which the 
views stated by the judge were intended to 
apply. A knowledge of these facts would 
doubtless make his analysis and exposition 
of the section more satisfactory and intel- 
ligible. I will, however, give some brief 
extracts from the elaborate opinion referred 
to. In the first place, the learned judge 
says: "Before the jury can convict on this 
indictment, it must be proved to their sat- 
isfaction that the expedition or enterprise 
was in its character military; or, in other 
words, it must have been shown, by com- 
petent proof, that the design, the end, the 
aim, and the purpose of the expedition or 
enterprise, was some military service, some 
attack or invasion of another people or coun- 
try, state or colony, as a military force." 
This remark presupposes thatosome proof 
has been adduced that an expedition or en- 
terprise has been begun or set on foot, and 
is intended to instruct the jury in relation 
to what must be its character and purpose, 
in order to subject the defendants to the 
penalties of the law. He then proceeds: 
"To constitute a misdemeanor under the law 
of 181S, there must have been a hostile in- 
tention connected with the act of beginning 
or setting on foot the expedition." In a sub- 
sequent part of his charge, the judge de- 
fines the terms used in section 6 in these 
words: "The word expedition is used to 
signify a march or voyage with martial 
or hostile intentions. The term enterprise 
means an undertaking of hazard, an arduous 
attempt. Begin is to do the first act— to 
enter upon." And again: "To set on foot 
is to arrange, to place in order, to set for- 
ward, to put in the way of being ready. 
Then, to provide is to furnish and supply; 
and to procure the means is to obtain, 
bring together, put on board, to collect." 
And subsequently he remarks; "There are 
four acts declared to be unlawful, and 
which are prohibited by the statute: 'To be- 
gin an expedition, to set on foot an expedi- 
tion, to provide the means of an enterprise, 
and, lastly, to procure those means.' " He 
then adds: "As an illustration of what has 
been said, 1 will remark that to purchase, 
charter, repair, or fit up any vessel or steam- 
boat; to procure and put on board such ves- 
sel or steamboat powder, ball, firearms, mil- 
itary stores, ship stores, or any of them, to 
be used in any place in contravention of 



and with intent to violate this act; to en- 
list, engage ver^bally, or contract with men, 
as oflELceirs, soldiers, or musicians, to go out 
on such an expedition as I have defined— 
may be considered as providing and pro- 
curing the means of a military expedition 
or enterprise." 

No authority can be necessary to sustain 
the position that the conclusion of guilt, in 
reference to any of the four alternative acts 
forbidden by section 6, follows only from 
proof of some distinctive, substantive fact 
looking to, and having for its object, a mil- 
itary expedition or enterprise against a coim- 
try with which our' relations are peace- 
ful. Even as to the first and lowest form 
of offense designated by the statute— that 
of beginning a military exi)edition or enter- 
prise—it must be signalized by some overt 
.act It is true, as to this ofCense, the stat- 
ute is very comprehensive in its terms, and 
was evidently intendeid' to strike at the 
first inception of any movement which, in 
its development, might endanger the peace 
of the country. Still, the beginning to do a 
thing imports that there must be an act 
which marks such beginning. It is difficult 
to form a dear conception of what will con- 
stitute such inceptive act. As ' before in- 
timated, it requires something beyond a 
mere declaration of an intention to do it. 
The actual enlistment or enrollment of men, 
with the purpose of engaging in an unlaw- 
ful military expeditioii or enterprise, is 
clearly within the scope of the first altenia- 
tive of section 6. This constitutes a sub- 
stantive fact susceptible of proof; and be- 
ing-proved, would justify the conclusion of 
legal guUt It is not material, in this case, 
to inquire whether the overt act of begin- 
ning an unlawful military expedition or en- 
. terprise may not be consummated prior to 
an actual enlistment or enrollment of men, 
by some act of a less equivocal character. 
Probably a previously concerted movement, 
or arrangement, with a distinct reference 
to the recruitment' of men, would be suf- 
ficient to constitute such a beginning. And 
if this was followed up by the designation 
of a plan for an enlistment or enrollment, 
though there should be no proof that any 
were actually enlisted or enrolled, it would 
bring the parties implicated within the 
opei-ation of the section refen'ed to, 

Bnt in the view I have tal:en of the 
evidence in this case, it is quite imneees- 
sary to consider more critically and minutely 
the import and construction of section 6. I 
will proceed, therefore, without further ref- 
erence to it, veiy briefly to notice such parts 
of the evidence before me as bears on the 
question of the guHt of these defendants in 
reference to the charges exhibited against 
them. And 'n the first place, I will refer 
to the documentary or written and printed 
proofs before the court. These have been 
put in evidence by the prosecution, and it 
has been strenuously and forcibly insisted 
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that they show the existence of societies and 
organizations among the Irish population 
of this country, the members of which are 
actuated by strong hostility to the govern- 
ment of Great Britain, and avow it as their 
purpose and desire to free their native land 
from British rule, and eventually to estab- 
lish its independence. It is contended that 
in the furtherance of this design movements 
are in progress,, with which these defend- 
ants are connected, which threaten to inter- 
nipt our peaceable relations with Great Brit- 
ain, and which call loudly for the vigilant 
enforcement of the neutrality laws of the 
United States. 

The written and printed evidence, it may 
be remarked, contains no proof of any oveii; 
act in violation of the statute, and is com- 
petent so far only as it may be supposed to 
give character to those acts of the defend- 
ants which have been proved by the oral 
testimony. It is competent, in the light of 
admissions and declai-ations by which the 
defendants are bound; and viewed in this 
aspect, the well-known rule applies that it 
must be taken together, and those parts 
which admit of an interpretation favoi-able 
to the defendants must be considered, as 
well as those justifying the implication of 
guilt. The first item of this documentary 
proof is the book containing the constitution 
and minutes of the proceedings of the Kobr 
ex*t Emmet Club, of Cincinnati, which is a 
branch of the Irish Emigrant Aid Associa- 
tion of Ohio. The defendants are all mem- 
bers of this club. It is a secret society, ev- 
ery member being required to take origi- 
nally an oath—now a promise — whereby, he 
pledges himself, in the presence of God, that 
he "will persevere in endeavoring to form a 
brotherhood of affection among Irishmen of 
every religious persuasion," and that he 
"will also persevere in his endeavors to up- 
root and overthrow English government in 
Ireland." Then follows an obligation to the 
effect that, under no circumstances, shall 
the member disclose the doings of the club, 
or inform on, or give evidence against, any 
one belonging to it, etc. It is also in evi- 
dence that the dub have secret signs or 
passwords, by which the members are 
known to one another, and by which they 
obtain admission to any similar society else- 
where. In their constitution they avow, as 
one purpose of the organization, the subver- 
sion of the British power in Ireland. They 
also adopt the platform of the Massachu- 
setts society, which has been in existence 
something more than a year. In that plat- 
form there are strong expressions of hostil- 
ity to England, and of a desire to liberate 
Ireland from her power; and it avows a 
determination to pursue a coturse of action 
"perfectly consistent with our duty and ob- 
ligations to America, but tending to ensure 
the success of the cause of liberty in our 
native land." One of the resolutions form- 
ing a part of this platform recommends a 



convention to be held in New York, "for the 
purpose of carrying put a united system of 
action throughout the Union and the colo- 
nies, and to adopt an address to our breth- 
ren in Ireland exhorting them to be of good 
cheer, for their friends in America are up 
and doing, and that they shall not be left 
alone in the struggle." 

' The Cincinnati club was organized on the 
4tho of September last, and at the time of 
the atrest of these defendants numbered 
seventy-three members. By the constitution, 
every member ui>on his initiation, is re- 
quired to pay one dollar, and afterward, 
twenty-five cents, monthly. A printed ad- 
dress, to the "Irishmen of the Buckeye 
State," dated the 27th of September last, is- 
sued in behalf of, and under the direction 
of this club, has been read in evidence. It 
is unnecessary to make quotations from it 
It is a glowing and fervent appeal to Irish- 
men to co-operate with the Emmet Club in 
the pui-poses of its organization, by the for- 
mation of similar clubs throughout the state. 
And the object of these is avowed to be the 
achievement of the liberty and independence 
of Ireland. It does not, however, propose 
or recommend any course in violation of the 
neutrality laws of the Union. It was evi- 
dently written under the influence of high 
excitement, and its style is somewhat pruri- 
ent and hyperbolical; but it does not ad- 
vise or advocate any military movement in 
behalf of Ireland, What is said about grasp- 
ing the liberty of that country with "a 
strong and armed hand," is evidently a mere 
figure of speech, and has no reference to 
any practical military action. Or if such a 
purpose was in the mind of the writer, he 
has failed to indicate any time at which it 
is to be fulfilled, or any specific' action by 
which it is to be effected. 

The address and resolutions of the con- 
vention of the delegates of the "American- 
Irish Aid Society," held at New York on the 
4th of December last, have also been^read 
in evidence, and referred to in the argu- 
ment Samuel Lumsden, one of the defend- 
ants, was a member of that convention, as 
a delegate from the Cincinnati society, and 
acted as one of its vice-presidents. The de- 
fendants, Halpin and Kenefeck, were also 
present as delegates. I have looked over 
the published account of the doings of that 
convention; and whatever views, may be en- 
tertained of the utility and propriety of such 
a meeting, nothing appears in the proceed- 
ings indicative of an unlawful purpose to in- 
vade Ireland. While there are some expres- 
sions warranting the inference of such a 
design, upon certain contingencies, an inten- 
tion to violate the laws of the United States 
is explicitly disavowed. One of the resolu- 
tions declares "that the first duty of all 
American citizens, whether native bom or 
naturalized, of whatever political opinions, 
or of whatever nationalities, is to faithfully 
respect all their obligations of citizenship, 
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arising under the laws and constitution of 
our country." 

But it is quite unnecessary to multiply ref- 
erences to these published documents. It is 
certain that, giving them a construction the 
most unfavorable to these defendants and to 
the objects and purposes of these associa- 
tions of Irishmen, they do not establish the 
charge exhibited against them, nor fix upon 
them the guilt of any violation of the laws 
of the land. They prove no overt act of mil- 
itary movement or organization, looking to 
an invasion of Ireland, and bringing them 
within the provisions of the" act of 1818. It 
is equally dear that neither the book con- 
taining the record of the constitution and 
the proceedings of the Emmet Club of Cin- 
cinnati, nor any of the papers offered in evi- 
dence, show a breach of any bt the criminal 
laws of the United States. Whatever may 
be thought of the rightfulness or policy of 
secret societies or organizations, under our 
form of government, and the practice of en- 
forcing the supposed obligations of their 
members by solemn appeals to Deity, wheth- 
er in the form of oaths or promises, it is 
certain there is no legal prohibition of such 
acts. Neither is there any law, state or na- 
tional, forbidding assemblies- of the people 
for any lawful purpose, or restricting the 
right of a free expression of opinion, either 
by speaking or writing. 

As the result of the views thus indicated, 
it follows that these written or documentary 
pi'oofs have no relevancy to the case upon 
inquiry, except as they may give character 
to the oral testimony adduced. And I now 
propose very briefly to consider this testi- 
mony, and to state the conclusions to which 
it leads. To facilitate this inquiry the evi- 
dence may be considered, first, as applicable 
to the charge of beginning or setting on 
foot a military expedition or enterprise; and 
second, procuring or providing the means 
for such expedition or enterprise. 

It is insisted by the counsel for tjie prose- 
cution that the chai-ges under both these 
divisions are sustained by the evidence. 
Three witnesses have been sworn and ex- 
amined by the prosecution, whose evidence 
is mainly relied on, so far as oral proof is 
concerned. These are Powers, Hughes, and 
Barber, Powers is a native of Pennsylvania. 
The only facts stated by him, material to 
notice, are that he was present at a con- 
versation between the witness Barber and 
Reidy, one of the defendants, near the cor- 
ner of Western Row and Ninth street, in 
Cincmnati, in which Barber, alluding to the 
fact that he had paid money upon his en- 
rollment in a military company, said that the 
company was not the right one, and that he 
had been imposed on. Reidy then replied, 
the Washington battalion was all rights and 
was bound to go to Ireland. This witness 
was also outside of the house in which the 
Hamilton meeting was held, and could hear 
and see what took place, and testifies that 



the defendant Burke stated the object to be 
to form societies, and to collect aid and 
arms to uproot and overthrow the British 
government in Ireland, and that some arms 
and men had already gone. As the witness 
Hughes states nothing material, it is not 
necessary to refer specially to his testimony. 

The principal witness for the prosecution 
is Barber. He is before the court under 
somewhat peculiar circumstances. He is an 
Irishman by birth. On the 24th of October,' 
for the purpose, as he says, of e^osing the 
doings of the Emmet Club, if he found its 
purpose unlawful, he became a member, and 
took the oath prescribed, and got possession 
of the secret signs and passwords. These 
he communicated immediately to Mr. Row- 
croft, the British consul, with whom he con- 
ferred, and from whom he received, from 
time to time, the sum of one himdred dol- 
lars. He attended nearly all the meetings 
of the club, from the time of his entrance 
into it till these defendants were arrested. 
He made notes and memoranda of what 
transpired at those meetings, which he has 
used on his examination to refresh his mem- 
ory. This witness has been bitterly assailed 
by counsel, and denounced as utterly un- 
worthy of credit. Some of his statements 
on the stand have been directly contradict- 
ed, and in some of them he is corroborated 
by the minute-book of the club and by wit- 
nesses. It must be admitted that he is be- 
fore the court under circumstances suited to 
create strong doubts of his credibility. It is 
not important to inquire whether, in so far as 
he has misstated any facts to which he has 
sworn, he has willfully and corruptly falsi- 
fied the truth, or whether from some cause 
there may not be a perversion of his mental 
and moral powers, as the- result of which he 
views some subjects through a distorted 
medium; and thus unconsciously, it may be, 
to himself, has received erroneous impres- 
sions as to the circumstances about which 
he testifies. However this may be, I am 
constrained to view his testimony with cau- 
tion and distrust. 

But it may be weU doubted whether, if 
the testimony of Barber is accredited, as to 
all the facts he states, which are not contra- 
dicted by reliable witnesses, the charge 
against the defendants is sustained. I will 
advert very briefly, first, to such parts of his 
testimony as are applicable to the charge of 
beginning or setting on foot a military ex- 
pedition or enterprise, premising, as already 
stated, that nothing short of a previously-- 
concerted agreement or arrangement, or for 
an actual enrollment or engagement of men, 
for the purpose of a military invasion of 
Ireland, will sustain the charge. On this 
subject the substance of what Barber states 
is, that he enrolled himself in one military 
company, connected with the Emigrant Aid 
Society, called the "Independent Conohan 
Guards." The statement concerning this en- 
rollment is exceedingly vague and indefinite. 
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The organization of this company was never 
perfected, nor is there any evidence that the 
purpose of getting it np was an expedition 
against Ireland. Barber also states that 
Captain Tieman, one of the defendants, ask- 
ed him to join a company he was raising to 
go to Ireland, and that he, Barber, gave 
Tieman three dollars for his initiation fee, 
and five doUars toward buying his unifonn. 
Barber also states that Eeidy told him. Tier- 
nan's company was a humbug, and would 
never go to Ireland, but that his would. 
This is an the evidence that I am now able 
to recall, relating to the enrollment of men. 
And it may as well be stated now that it is 
in proof by several very respectable and 
credible witnesses that the companies to 
which Barber refers were, or had been a 
part of the Ohio militia, and had no connec- 
tion whatever with the Emmet Olub, and that 
the enrollment of which Barber testifies had 
no reference to a military exi)edition to Ire- 
land. It also appears that not more than 
two of the members of the club belonged to 
any of these companies. The statements of 
Barber, therefore, fail to make out the proof 
of an enrollment of men for any ptrpose in 
violation of the laws of the United States. 
As the charge of beginning a militaiy ex- 
pedition or entei-prise is not sustained, the 
second alternative, that of setting on foot, 
falls with it, since, as already stated, that 
imports a stage in the proceeding, result- 
ing from the prior act of beginning, and 
must be preceded by it. 

I am brought now to the consideration of 
the inquiry, whether there is proof of the 
providing or procuring the means of a mili- 
tary expedition or enterprise. And I may 
state here, as a governing rule in the appli- 
cation of the evidence on this point, that 
any providing or procurement of means, to 
bring the party within the penal sanction of 
the law, must have reference to the use of 
such means, under circumstances that would 
render such use criminal in the eye of the 
law. If, therefore, the proof shows that 
means were procured, to be used on the oc- 
currence of a future contingent event, no 
liability is incurred under the' statute. The 
test of the criminality of the act is the in- 
tention; but if the intention is that the 
means provided or procured shall only be 
Tised at a time, and under circumstances in 
which they could be used, without a viola- 
tion of any law, no criminality attaches to 
the act 

I will now inquire what the proof on this 
point is, according to the statements of Bar- 
ber, and on the supposition that his testi- 
mony is credible. And first, I may remark, 
that this witness says, on his cross-examina- 
tion, that he knows of no money paid, or 
arms procured, for the purpose of a military 
invasion of Ireland. But it is insisted that 
he proves a number of isolated facts, which, 
when brought together, sustain the charge of 
providing and procuring the means of a mil- 



itary expedition. I will advert -very briefly 
to these facts. Barber says, Burke, .one of 
the defendants, gave him a subscription pa- 
per to collect money to aid in purchasing 
arms or guns for the club to go to Ireland. 
Burke had previously shown him a shooting- 
iron, saying it would do good execution in 
Ireland, and that it was for his company, 
the Queen City Cadets. Barber also states 
that Kenefeck, one of the defendants, said 
at the Cumminsville meeting, that $5,000 
could easily be raised for the expedition, and 
that 100,000 Irishmen would look well in the 
morning sim on Vinegar Hill. He also states 
that at a meeting of the Emmet Olub, on 
the 9th of November, Kenefeck said his in- 
stioictions from New York were to take 
arms from this city to Ireland, and that in 
reply, Lumsden remarked that there was no 
use in that, for they would be furnished 
with arms in Ireland. It also appears from 
Barber's evidence, that at one meeting of 
the club a proposition in regard to procuring 
arms was submitted and debated. 

It does not appear, however, from any part 
of Barber's statements, that any funds were 
ever paid, or that any arms were ever pur- 
chased. If his evidence is accredited, there 
was a good deal of talk about raising money 
and procuring arms, but nothing was ever 
accomplished in regard to those objects. 
The facts referred to, thei'ef ore, do not prove 
the charge of providing or procuring any 
means for a military expedition or enter- 
prise. But it is proved by Barber (and in 
this he is corroborated by the minute-book 
of the club), that the defendant, Samuel 
Lumsden, at the convention in New York, 
in December last, offered to subscribe ?1,000 
to a fund which it was proposed to raise in 
aid of the operations of those who were 
laboring for the independence of Ireland. 
The minutes of the club show that the thanks 
of the members were voted to Lumsden for 
his "munificent offer;" and it is argued that 
this fact not only implicates Lumsden in 
the charge of providing and procuring means 
for a military enterprise or expedition 
against Ireland, but that all the members 
who voted for the resolution of thanks made 
the act their own, and are therefore criminal. 
I remark, in the first place, that this was a 
mere offer to contribute money, made, prob- 
ably, upon some condition which has not 
been, and never will be, .complied with, and 
which is neither legally or morally binding 
en the party making it Again, there is 
nothing in the evidence to show that the of- 
fer of the $1,000 had any reference to a 
military descent on Ireland, or any other 
unlawful purpose. But if it were a criminal 
act, it was committed in another judicial 
district, and, therefore, without the jurisdic- 
tion of this court. And as to the affirmation 
of the act by the vote of thanks, whatever 
might be its effect in a civil suit, in a crimi- 
nal prosecution it can not be held to impli- 
cate the parties thus voting. 
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Without advertiiig more minutely to the 
evidence for the prosecution, I may state, 
as the result of my deliberation upon it, 
that I am led to the conclusion it does not 
sustain the charge against these defendants. 
But it is proper, however, in order that the 
whole case may be fully presented, that I 
should refer to some parts of the evidence 
adduced by the defense. And first, I refer 
to the testimony of Michael M. Keating, who 
says that he was one of the founders and 
first members of the Irish Emigrant Aid 
Association, and "its object was to unite old 
and new Ireland for one particidar purpose, 
and that was to get up an American Fonte- 
iioy, in the event of trouble between America 
and England," and that they were careful 
to do nothing that would compromise them 
with this government, or this government 
with England. This witness heard Mr. 
Hyde make a stimulating speech to the club, 
in regard to the probability of a difficulty 
between the United States and England, 
and exhorting the members to be ready in 
that event to aid Ireland. He says, also, 
that the Emmet Club had nothing to do with 
any military organization as such. 

J. J. Burns, a witness for the defendants, 
says he is a member of the Emmet Oiub, and 
that all the members have been absolved 
from the obligation of their oaths, so that 
they could testify freely in this case. He 
says he is a member of the Methodist Church, 
and that there is nothing in the principles 
or constitution' of the Emmet Club to pre- 
vent a member of any Christian church from 
belonging to it. He was a regular attend- 
ant at the meetings of the club. The club 
has no connection with any military com- 
pany. A proposition was once made in the 
club in relation to arms, but the president 
ruled it out of order. Nothing was ever said 
in the club about the present difficulties of 
England in the Crimea, or about taking ad- 
vantage of the present difficulties between 
England and Russia. Edward Dalton testi- 
fies that at the Hamilton meeting Burke did 
not state that the object of the Irish society 
was to raise men and arms for the invasion 
of Ireland. He spoke of an invasion of Ire- 
land, by the Irish of this country, in the event 
of a war with Great Britain. In this, he di- 
rectly conti'adiets Barber. 

In reference to the witnesses above named, 
it may be remarked, they are before the court 
without impeachment, and without any rea- 
son to suspect the truthfulness of their state- 
ments. The witness Burns, especially, from 
his manner in court, seems to be a man of 
more than ordinary intelligence; and it is 
not controverted that he occupies a highly 
respectable standing in this community. If 
the statements of these last-named witnesses 
are entitled to credence, the proof is clear 
that the club or association with which these 
defendants are connected, has not proposed 
or attempted any military movement, design- 
ed either presently or prospectively, for a 



(Case No. 15,641) U. S. v. LUMSDEN 

descent on Ireland. The impracticability of 
an invasion of that country from the United 
States, while at peace with Great Britain, and 
the certainty that any such attempt would re- 
sult in nothing but disaster to those engaged 
in it, affords a presumption, at least, that it 
was not seriously contemplated. And, if there 
existed in the minds of these defendants any 
ulterior purpose of such hostile demonstra- 
tion against that country, it was to be carried 
out only upon the occurrence of a state of 
war, and would therefore involve no viola- 
tion of law- 

I have thus hastily noticed what seem to 
be the material parts of the evidence sub- 
mitted to the court Many facts have been 
developed by the testimony, which are not 
important, as applicable to the present in- 
quiry. That inquiry is not whether these de- 
fendants harbor feelings of deep-rooted hos- 
tility to England, and a too ardent desire for 
the redress of the alleged wrongs of Ireland 
—not whether, as the result of the almost pro- 
verbial warmth and excitability of the Irish 
temperament, they have been imprudent, or 
indiscreet in words or actions— not whether 
their efforts to excite the zeal of their coun- 
trymen in the United States may or may not, 
in its results and developments, prove benefi- 
cial to the land of their birth— but whether, 
from the evidence, there is reasonable ground 
for the conclusion, that they are guilty of 
the specific charges against them, or of any 
other criminal violation of law. 
• I approve cordially of the policy of our na- 
tional legislation, for the preservation of our 
neutral relations with foreign countries, with 
which we are at peace. It had its origin at 
an early period of our history, and in the 
best days of the republic. It was adopted 
upon the recommendation of Washington, the 
sanction of whose great name is quite suffi- 
cient to commend it to the profoundest re- 
gard of every right-hearted American citizen. 
It has its basis in the incontrovertible truth, 
that our great country will best subserve its 
true interests, and attain its highest glory, 
by avoiding all "entangling alliances" and 
hostile conflicts with other nations. While 
we may desire, and by all legitimate modes 
of action, labor for the political regeneration 
of every opjfressed people, and the universal 
diffusion of the principles of our free gov- 
ernment, we should bear in mind that our 
mission is, emphatically, one of peace. We 
are not called upon to proclaim and enforce 
the great doctrines, which lie at the founda- 
tion of our incomparable institutions, at the 
cannon's mouth, and "with garments rolled in 
blood." It should rather be our high purpose 
to recommend their recognition and adoption 
by other nations, by our elevated and en- 
lightened course of action, and by showing 
with what scrupulous regard the rights and 
liberties of the people are protected and main- 
tained. It is thus that we shall successfully 
demonstrate the great truth, that man is cap- 
able of self-government, and that constitu- 
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tional liberty is above all price. Already, our 
example has produced a marked influence on 
other nations. And, if we are but faithful 
to the principles of the great fathers and 
founders of our government— to the constitu- 
tion, as the bond of our Union, and the best 
guarantor of our rights, we shall go on "con- 
quering and to conquer," till the whole earth 
shall benignly feel the effects of our exam- 
ple. On the other hand, if, from an unhal- 
lowed lust of territorial acquisition, and a 
specious zeal for the propagation of free 
principles, we become embroiled in dishonor- 
able wars, the aid of prophecy is not needed 
to announce, with sad certainty, that the sun 
of the republic will go down in blood, and 
that the end must be, the establishment of 
that most abhorred of all forms of govern- 
ment—a military despotism. 

I may be allowed further to remark, that 
while upon the evidence before me, and the 
law, which must govern my action, I have no 
hesitancy in adopting the conclusion that 
these defendants must be discharged, I am 
not insensible to the fact, that some of the 
developments made in the progress of this 
examination are of a character suited to at- 
tract public attention to them. These have 
been adverted to, and commented upon, by 
the counsel for the prosecution, with great 
impressiveness and force. I can not concur 
with them in the position they urge, that the 
evidence shows there was the beginning of a 
military movement or organization, having an 
immediate reference to the invasion of Ire- 
land, and bringing the defendants within the 
penalties and prohibitions of the statute. 
Whatever ulterior purposes they may have 
had in view, there is a lack of evidence to 
prove any overt act necessary to constitute 
the offense charged upon them. Yet, the 
views and suggestions of counsel, in refer- 
ence to some of the aspects of this case, are 
certainly entitled to great consideration. It 
is true beyond a question, that strenuous and 
concerted efforts have been made in several 
of the states of the Union to organize the 
Irish population into clubs, the members of 
which are bound by a solemn oath or pledge 
not to reveal their proceedings, or under any 
circumstances to give evidence against those 
who are initiated. Already a national con- 
vention, consisting of delegates from these 
clubs, has been held in the city of New York, 
The avowed purpose of these movements, I 
am aware, is to produce unity and hai-mony 
of feeling among Irishmen, and prepare them 
for decisive action in the establishment of the 
independence of Ireland, in the event of a 
rupture of the present peaceful relations ex- 
isting between this country and Great Britain. 
And doubtless, from a motive of this kind, 
many Irishmen, who, as adopted citizens of 
the United States, are loyal in feeling to our 
government and institutions, have given their 
sanction to, and aided in, these movements. 

Would it not be well for such to pause, and 
seriously inquire, whether great mischief may 



not be concealed beneath this plausible as- 
sumption, and whether there may not be 
those who are laboring to produce excitement 
on this subject, who have less at heart the 
restoration of Ireland's liberties, than the 
promotion of their own interested views? 
Suppose it be true, as averred, that there is 
no intention to violate our neutrality laws, or 
compromit the peace of this country; yet, is 
there not reason for the apprehension that 
these agitations will produce, as their results, 
hostile collisions between this country and 
Great Britain? Can it be otherwise, than 
that these constant and exciting appeals to 
the national animosities and religious preju- 
dices of a portion of the Irish population of 
this country, are suited in their tendency, if 
not in their design, to involve us in the bloody 
conflicts of war? I censure no Irishman for 
sympathizing with his native land, and ar- 
dently desiring the restoration of the rights 
of its people; but with all candor and kind- 
ness, I would suggest that these feelings 
ought not to be indulged at the hazard of the 
interests and peace of the country of his 
adoption. That country has freely conferred 
on all foreigners the rights of citizenship, and 
extends to them the guaranties of its consti- 
tution and laws. In retm-n for these privi- 
leges, may it not reasonably be insisted they 
shall in all respects be loyal to our govern- 
ment? There can be no such thing as a di- 
vided national allegiance. The obligations 
of citizenship can not exist in favor of differ- 
ent nationalities at the same time. The for- 
eigner who takes the oath of fidelity to our 
government necessarily renounces his alle- 
giance to all others; and the obligation there- 
by incurred abides upon him so long as he 
remains within the limits of the country, and 
enjoys the protection of its laws. And it is 
an obligation that is paramount to all others, 
and demands of him who assumes it a coui-se 
of conduct that shall be free from the suspi- 
cion of unfriendliness to the institutions and 
interests of the country, which he is solemnly 
pledged to defend. 

In closing, I liave only to remark, that it is 
in proof that several of these defendants have 
been long residents of this city, and occupy 
a highly respectable standing in this com- 
munity. I should most reluctantly adopt the 
conclusion, that in the transactions in which 
they have been implicated, they were moved 
by any design to violate the laws of the 
country, or entertained any purpose incon- 
sistent with their duty and obligation to it, 
as adopted citizens. I trust there will be 
no future developments, which will present 
the charge, from which they are now relieved 
by the decision of this court, in any different 
legal aspect from that which it now assumes. 
But, I may remind them, as already inti- 
mated, the order for their discharge from this 
complaint, will be no bar to its re-investiga- 
tion, if, in the progress of events, such a 
course should be deemed necessary. The de- 
fendants are discharged. 



[26 Fed. Cas. page 1021] 

Case Wo. 15,64S. 

UNITED STATES t. LUNT. 

[18 Law Rep.. ^3.] 

District Court, D. Massachusetts. Dec, 1855. 

CiJiMiSAL Law— Forcing on Shore and Leavins 
Behind Seamen. 

1. Masters must act on their own responsibili- 
ty in leaving men in foreign ports, on account 
of misconduct. It is proper for a master to take 
the advice of the consul, as of any other judi- 
cious person, but his opinion is only advice. 

[Cited in Coffin v. Weld, Case No. 2,953.] 

2. To justify leaving men in a foreign port, 
there must be an urgent physical or moral neces- 
sity, i. e, such an exigency as would control the 
judgment of men of reasonable firmness for ship- 
masters. And a greater exigency would be re- 
quired to justify leaving men at some ports than 
at others. 

3. On a criminal prosecution for such an of- 
fence, the defendant is not guilty if he acted un- 
der an honest mistake of judgment, and not 
from malice, i. e. from the intentional violation 
of known duty. . 

This was an iiidictment against the master 
of the ship Humboldt [Alfred M, Lunt], for 
forcing on shore and leaving behind, at Ma- 
nilla, three of his crew. Two previous trials, 
one of Captain Lunt for shooting at his crew, 
and the other of the rest of the crew for 
mutiny, had resulted in the acquittal of Cap- 
tain Lunt, and tiie conviction of the men, 
[See Case No 15,643.] Captaint Lunt offer- 
ed in his defence, the certificate of the Amer- 
ican consul at aianilla that the men were 
detained by him to be sent home in another 
vessel for trial or? a charge of mutiny. This 
was objected to, and ruled out as incompe- 
tent. There was then no direct proof that 
the removal and detention of the men was 
by the advice or sanction of the consul, as 
none of the officers or crew were on shore, 
and the consul did not come on board. The 
only evidence was, that the master put the 
men in irons, took them ashore with him in 
a public guard boat, with soldiers, and that 
the men did not return 'n the ship. 

B. F, Hallett, U. S. Dist. Atty. 
E. H. Dana, Jr„ for defendant 

SPRAG-UE, District Judge, instructed the 
jury that there is no statute of the United 
States authorizing a consul to take seamen 
from a vessel for criminal conduct, and send 
them home in another vessel for trial. It is 
customary for consuls to do so, it is said, 
under instructions from the department of 
state, but they have no jurisdiction, and their 
certificates are not evidence. The master 
must act on his own responsibility in leaving 
men in foreign ports on account of miscon- 
duct. It is proper for the master to take 
the advice of the consul, as of any other 
judicious person, but his opinion is only ad- 
vice, and the responsibility rests with the 
master. In this case there is no direct evi- 
dence connecting the consul with the trans- 
action in any manner. The question is (1) 
was the master justified? and (2), if not jus- 
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tified, did lie act of malice? First, its to the 
justification. The maritime policy of the 
country, as well as the contract of the men, 
make it the duty of the master to bring home 
every seaman he takes out with him. If he 
leaves any man abroad, except for certain 
causes, he is liable to the man in a civil ac- 
tion, and is liable on his bond at the custom 
house. If, in addition to this, he leaves a 
man maliciously, he is liable to a criminals 
indictment. The justification set up here is, 
that it was dangerous to bring these men 
home in the vessel. They were the leaders 
in the mutiny. To justify the leaving them 
in a foreign port, there must be a necessity. 
This is not necessarily a physical necessity, 
but may be a moral necessity. By a moral . 
necessity, in this connection, is meant such 
an exigency as would control the judgment of 
men of reasonable firmness for shipmasters. 
A greater exigency would be required to jus- 
tify the leaving a man in a distant port, 
where there was no consul and no American 
residents, or where the government is not 
recognized as an enlightened nation, than in 
a port of easy communication, where there 
is a consul, and where the government is on 
friendly and full terms of diplomatic inter- 
course with our own. But the law is very 
jealous of this leaving of American seamen 
in foreign ports, especially if they are con- 
fined in jail there so that they are placed un- 
der the control of persons not amenable to 
our laws. Only a stringent necessity will 
justify it. 

If the jury shall think Captain Lunt justi- 
fied, he is to be acquitted. If they thmk the 
evidence doe? not establish, a justification, the 
question then is, whether he acted of malice. 
The meaning of malif'e is, the intentional vi- 
olation of known duty. If he acted under an 
honest mistake of judgment, especially after 
taking advice of proper persons, he is not 
guilty criminally. If he acted in known vio- 
lation, or in wilful indifference, or in disregard 
of duty, he is guilty. 

After being, out seven hours, the jury report- 
ed that they had agreed on a verdict of not 
guilty as to the leaving of one of the men, and 
disagreed as to the other two, and were dis- 
charged. 
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^UNITED STATES v. LUNT. 

[1 Spr. 311; 1 18 Law Rep. 622.] 

District Court, D. Massachusetts. Dec. 14, 
1855. 

Assault with Dangerods Weapon — Malice — 
Master of Vessel— Borden op Proof. 

1. In an indictment for an assault with a 
dangerous weapon, under the United States stat- 
ute, the word "assault" carries with it an allega- 
tion of illegality. 

2. Malice is not an ingredient in this ofEence, 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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3. The burden of proof does not shift. 

4. The master of a vessel has a right to de- 
fend his authority. 

5. If from the grossly mutinous and menacing 
misconduct of the seamen, he has reason to he- 
lieve and does believe that the use of a deadly 
weapon is necessary, he may use it, although the 
necessity he apparent only. 

This was an indictment [against Alfred 
M- Lunt] for assaulting, -with a dangerous 
weapon, several of the crew of the ship 
Humboldt, of which the defendant was mas- 
ter. 

The facts, as disclosed by the evidence, 
were as follows: The vessel, with ?28,000 
of specie on board, was on her passage from 
San Francisco to Manilla. The crew con- 
sisted of fourteen men, who were all for- 
eigners, and shipped in San Francisco. On 
the morning of the difficulty, a man named 
Ned had misbehaved at the wheel, and seized 
the captain; and the captain, with the aid 
of two mates, got him in irons and placed 
him in a state-room. While they were doing 
this, a large man named Rice, who had tak- 
en the wheel, left it, and refused to return 
to it, and attempted to interfere with the 
officers. Soon after this the larboard watch, 
headed by Rice, came aft and demanded 
to have Ned released. This the master re- 
fused. It was conceded, by the government, 
that the conduct of Ned was inexcusable, 
and that the master was justified in putting 
him in irons, and in refusing to relase him, 
on the request of the watch. The two of- 
ficers testified that when they were trying 
to secure Ned, he tried to get hold of his 
knife, and called out to the men, "Now, 
boys, is your time to rise and take the ship." 
The officers also testified that, in the course 
of the morning, they saw several men of the 
watch below, on deck, and grinding their 
sheath-knives, and overheard one of them 
using threatening language about the mas- 
ter, and that they reported these events to 
the master; that the master then held two 
conferences with his officers and the only 
passenger, Mr. Baker, in which it was ad- 
vised that they should be prepared with 
fire-arms, if necessary, for defence. The 
crew, who were witnesses, denied all knowl- 
edge of the grinding of the knives and of 
the threatening language; but the affidavits 
of two of the crew, taken soon after their 
arrival in Boston, were produced, in which 
they admitted these facts. One knife was 
produced, ground to a point on both sides, 
which was found on deck soon after the 
affray. Immediately after dinner, all hands 
came aft in a body, and requested the re- 
lease of Ned. This the captain again re- 
fused. They then said they would do no 
more duty until he was released. The men 
all stood together on the port side of the 
quarter-deck. Captain Lunt said: "There 
must be some good men among you who 
will go to work. Any man who will return 
to his duty, go over on the starboard side." 



No man went. He then said: "Any man 
who will return to his duty, hold up his 
hand." No man raised his hand, [They had 
their sheath-knives by their sides, and one 
of the officers testified that some put their 
hands on them.] 2 Captain Lunt then drew 
his pistol, which was a small five-barrelled 
revolver, and told the men that if they did 
not return to duty, he should be obliged to 
fire upon them. No man spoke, and he 
fired among them. At this point there was 
a conflict of testimony. The crew testified 
that they then cried out that they would re- 
turn to duty, and ran forward to the fore- 
castle, and that the captain followed them, 
and fired upon them as they ran, and again 
after they got into the forecastle. The chief 
mate, at the time the master fired, took his 
gun, which was a fowling-piece loaded with 
small bird-shot, and fired once. The officers 
testified that the captain fired only twice, 
and before the men turned, and that the 
men made no offer to return to duty, until 
after they came from the forecastle; also, 
that the captain reasoned and remonstrated 
with them before he fired. One man receiv- 
ed a pistol-ball in his cheek, and two were 
wounded in the side and back, with bird 
shot. No one was permanently injured. Aft- 
er this, no more difficulty oecun-ed on board. 
Ned was carried in irons' to Manilla, and 
there he, together with Rice and one other, 
wei'e delivered to the consul, and retained 
by him to be sent home in another vessel. 
The passenger remained in Manilla, and 
could not be used as a witness. 

Mr. Dana, for defendant, contended that 
the circumstances showed, to a reasonable 
judgment, siich a danger to life, limb and 
property, as justified the resort to fire-arms 
by the weaker party against the stronger. 
And further, that the rights of a master 
of a ship are not measured by the law of 
self-defence; since he acts in an office and 
trust, and must protect the persons and 
property entrusted to him, and to that end 
must vindicate his authority, at any haz- 
ard to himself; that he has no right to re- 
treat or purchase safety by concession; and 
even if there is no threat or violence, or 
impending danger to life or limb, he must 
use such weapons as will enable him to 
subdue opposition, and compel a return to 
duty. He further contended, that the charge 
of "assaulting" with a dangerous weapon, 
carried with it the ingredient of malice, and 
that the burden of proof was on the govern- 
ment. 

Mr. Hallett, U. S. Dist Atty., contended 
that, if the evidence established the fact 
that the master used a dangerous weapon, 
the burden of proof was on him to establish 
the Justification, and that malice need not 
appear. He also contended that the use of 
the weapon could only be justified by proof 

2 [From 18 Law Rep. 622,] 
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of an impending danger to life or limb, or 
of great bodily harm, and that the evidence 
did not disclose this. 

SPRAGUE, District Judge, charged the 
jury in full upon the law applicable to the 
case. He said the word "assault," in the 
indictment, carried with it the allegation of 
illegality. It required proof of an unjusti- 
jSable offer, or attempt, to do bodily harm to 
another; but that malice was not an in- 
gredient in this offence, and need not be 
proved. The burden of proof did not shift 
It was on the government, throughout, to 
establish the fact of an unjustifiable use of 
the weapon. If the jury were in reasonable 
doubt, on all the evidence, as to the guilt, 
they must acquit On the main question, 
he ruled that the master of a vessel has 
not only the right, which every man has, 
of self-defence against impending danger to 
himself or his property, but he has also the 
right to defend his authority. It is his duty 
to maintain the supremacy of lawful author- 
ity over the crew who rise against it. The 
law requires that he should use no more force 
than is necessary to accomplish the end. 
The law is tender of human life. It does 
not allow the use of deadly weapons, except 
from necessity. That necessity, however, is 
not limited to mere personal self-defence. 
The master of a ship is not bound to sur- 
render his command, in order to avoid a con- 
flict with the crew, but may defend his au- 
thority against illegal violence, and may use 
such force as is necessary for that pui-pose, 
and, in some cases, he may use such force as 
appears to be necessary. If, from the grossly 
mutinous and menacing misconduct of the 
men, he, as a man of ordinary firmness, has 
good reason to believe, and does believe, that 
the use of a deadly weapon is necessary to 
protect his authority as master, and to prevent 
his being deprived by force and violence, of 
the lawful exercise of his command, he 
will be justified in using a deadly weapon, 
although it should subsequently appear, that 
the necessity was apparent only and not 
real. As such necessity alone justifies the 
use of deadly weapons, so it measures the 
extent of such use. Milder measures must 
be adopted, whenever they can be with 
safety. The master must not act from pas- 
sion, or the pride of command, or the am- 
bition to gain a reputation for energy and 
promptness, or from that timidity or un- 
manly fear which does not belong to men 
of ordinary firmness. It is the duty of the 
jury to take into consideration all the evi- 
dence, to determine from this what the cir- 
cumstances were, as they presented them- 
selves to the master, at the time, and to ap- 
ply to his conduct the test that has been 
laid down. 

The jury returned a verdict of not guilty. 

[NOTE. For a hearing on an indictment 
against the master for forcing three of the 



crew to remain on shore at Manilla, see Case 
No. 15 642.1 

See Roberts v. Eldridge [Case No. 11,901]; 
TJ. S. V. Colby [Id. 14,830]; and U. S. v. Bor- 
den [Id. 14,625]. 
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UNITED STATES v. LUTZ et al. 

' [2 Blatchf. 383.3 ^ 

Circuit Court S. D. New York. July 1, 1852.- 

CosTOMS Duties— Sale by Collector fob Unpaid 
Ddties — Government Importation. 

1. Where property is purchased abroad by 
the United States, and is shipped to this coun- 
try, to be delivered to the United States on 
payment of the purchase money, and is landed 
under the general permit of a collector and 
placed in a public store, the legal right of proper- 
ly therein is vested in the United States, sub- 
ject only to the vendor's lien for the purchase 
money. 

2. Such property, being imported for the Unit- 
ed States, is not subject to any import duty, and, 
therefore, the sale of it by a collector, for the 
non-payment of such duty, is void. 

3. And, if such property be in the actual pos- 
session of the United States at the time of such 
sale, and ii be taken from that possession by 
the purchaser of it on such sale, the United 
Stales are entitled to recover its possession by 
an action of replevin agamst such purchaser. 

This was an action of replevin, to recover 
an apparatus for a light-house. The ap- 
paratus was made by Lepante, of Paris, un- 
der an order from the government of the 
United States, and was shipped to New York, 
in October, 1849, consigned, by bill of lading, 
to Major Bache, of the United States corps 
of engineers. The bill of lading was trans- 
ferred by him to Lepante's agent in New 
York, who held the property imder it, to be 
delivered to the government on payment of 
the purchase price of the apparatus. The ap- 
paratus was landed from the ship in which 
it was imported, xmder a general permit from 
the collector, and was deposited in a public 
store. In March, 1851, it was sold at public 
auction by the collector of the port of New 
York, for the non-payment pf duties, and was 
purchased by the defendants [Stephen Lutz 
and others], as the highest bidders, for the 
sum of ?500, which amount was paid by them 
and received into the treasury of the Unit- 
ed States. They then took possession of the 
apparatus. At the time of the sale the gov- 
ernment had not paid to Lepante or his agent 
the amount of the purchase money, which 
was over $10,000. When the facts of the case 
became known to the public authorities, this 
action was brought. The jury, on the trial, 
found a verdict for the plaintiffs, and the 
defendants now moved for a new trial, on 
the ground of alleged errors in the charge of 
the court. 

J, Preseott Hall, U. S. Dist Atty. 
Benjamin F. Butler and William Allen But- 
ler, for defendants. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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Before NELSON, Circuit Justice, and 
BBTTS, District Judge. 

THE COURT d93iied the motion for a new 
trial, and held: 

1. That, as the apparatus was in the ac- 
tual possession of the plaintifCs at the time of 
the sale, and was taken from their possession 
by the defendants, they were competent to 
maintain this action. 

2. That the legal right of property in the 
apparatus was vested in the plaintiffs, sub- 
ject only to a lien, in favor of the vendor, for 
the purchase money. 

3. That, as the apparatus was the property 
of the plaintiffs and was imported for their 
use, it was not pubjeet to an import duty, and 
that, consequently, the sale of it by the col- 
lector, for the non-payment of duties, was 
without warrant of law and was void. 



Case No. 15,645. 

UNITED STATES v. LYLES. 
[1 Cranch. C. O. 322.] i 

Circait Court, District of Columbia. July 
Term. 1806. 
Witness — Disqualification — Interest. 
A mere honorary obligation to indemnify a 
prosecutor, who is liable for costs, is not a suffi- 
cient interest to exclude the testimony of the 
witness. 

Indictment, for assault and battery on 
Joshua Biddle. John Johnston's name, as 
prosecutor, was indorsed on the indictment 
Joshua Kiddle was examined as a witness on 
the part of the prosecution, and on cross- 
examination said he felt himself bound in 
honor- to indemnify Johnston, in case he 
should be obliged to pay costs; but he had 
made no engagement; that Mr. Taylor, his 
coimsel, had managed the business, and that 
he had no conversation himself with John- 
ston. See Peake, Ev. 93, 104, 105; 1 Strange, 
129. 

Mr. Youngs, for the defendant [Gr. N. 
Lyles], prayed the court to instruct the jvtry 
that Riddle was not a competent witness, 
being disqualified by his interest. 

THE COURT, after considerable delibera- 
tion and doubt, refused to give the direction. 
DUCKETT, Circuit Judge, absent. The gen- 
eral principle seemed to be that it must be a 
direct interest, and not ideal or imaginary. 
Here was no promise, no direct engagement, 
no legal obligation. 
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. UNITED STATES v. LYLES. 

[4 Cranch, C. 0. 469.] i 

Circuit Court, District of Columbia. Oct 
Term, 1834. 

Criminal Law — Instigating Assault. 
It is a misdemeanor at common law to per- 
suade, instigate, and incite another to commit an 
assault and battery. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



The indictment charged that the defend- 
ant [Thomas W. Lyles], "intending to dis- 
turb the peace of the United States in the 
said county, and particularly to cause and 
procure a certain James Jack, in the peace of 
God and of the United States then and there 
being, to be assaulted and beaten, did per- 
suade, instigate, and incite and endeavor to 
hire and employ a certain Daniel Fowler and 
a certain Philip Vernon then and there being, 
to waylay, assault, and beat the said James 
Jack then and there being, so that the said 
James Jack was hindered by the said at- 
tempts and endeavors, from going about his 
ordinary business, and other wrongs to the 
said James Jack, then and there did, to the 
great damage of the said James Jack, and 
against the peace and government of the 
United States." 

Mr. Nea^p, for the defendant moved to 
quash this indictm^int, because, as he con- 
tended, it is no misdemeanor to incite a per- 
son to commit a misdemeanor; and such mis- 
demeanor is not charged in the indictment, 
and in fact, was not committed. 

Mr. Key, for the United States, cited Rex 
V. Phipps, 6 East, 464; 2 Chit. 235; Rex 
V. Higgins, 2 East, 5. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to quash the indictment, with- 
out prejudice to a motion in arrest of judg- 
ment 

Verdict guilty, and amerced by the jury 
?20. 

Mr. Neale, for the defendant, moved in ar- 
rest of Judgment 

Mr. Key, contra, cited 2 Chit. Cr. Law, 50, 
for the form of the indictment 3 Bl. Comm. 
119, 120, and 4 Bl. Comm.. 149. 

THE COURT (MOP SELL, Circuit Judge, 
not very clear, and THRUSTON, Circuit 
Judge, doubting, CRANCH, Chief Judge, not 
doubting) was of opinion that it is an in- 
dictable offence, and overruled the motion in 
arrest 

See Chit Gen Prac. Append, ii., that an 
attempt to commit a misdemeanor created by 
statute, is itself a misdemeanor. Rex v. But- 
ler, 6 Car. & P. 3SS. 
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UNITED STATES v. LYMAN. 

\1 Mason, 482.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1818. 

Customs Duties — How RECovERABiiE — Debt — 
Taking Bond— Entry of Goods. 

1. Debt lies in favor of the United States 
against the importer for the duties due on goods 
imported. The right to duties accrues by tlie 
importation with an intent to unlade; and im- 
mediately upon the importation the duties be- 
come a personal charge and debt on the im- 
porter. A bond taken at the custom house to 
secure the duties due by the importer is not an 

1 [Reported by William P. Mason, Esq.] 
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extinguishment of the debt so accruing, hut 
merely collateral security for its payment. 
[Cited in U. S. t. Aborn, Case No. 14,418; 
Bro^-n V. Maryland, 12 Wheat. (25 U. S.) 
453. Distinguished in Knox y. Devens, 
Case No, 7,905. Cited in Harrison t. Vose, 
9 How. (50 U. S.) 381; U. S. v. Ten 
Thousand Cigars, Case No. 16,450; V. S. 
V. Washington Mills, Id. 16,647; Waring v. 
Mobile, 8 Wall. (75 U. S.) 116; XJ. S. v. 
George, Case No. 15,198; Re Webster, Id. 
17,332; Re Rosey, Id. 12,066; U. S. v. 
Cobb, 11 Fed. 79; IT. S. v. Boyd, 24 Fed. 
694; McAndrew v. Robertson, 29 Fed. 246.] 

[Cited in Boody v. Watson, 64 N. H. 16S, 
188, 9 Atl. 794; Castor v. Davies, 8 Ark. 
213; Jones v. Johnson, 3 Watts & S. 278.] 

2. No person but the owner or consignee, or, 
in case of his sickness or absence, his agent or 
factor, is by the revenue laws entitled to en- 
ter and bond goods at the custom house. A sub- 
purchaser after importation has no such right. 
The collector has no authority to 'receive the 
bond of any person as security for the pay- 
ment of duties, except such person be legally 
entitled to enter them. 

[Distinguished in Knox v. Devens, Case No. 
7,905. Cited in Johnson v. tJ. S., Id. 7,419; 
Toler T, White. Id. 14,079; Bottomley v. 
U. S., Id. 1,688; Greely v. Thompson, 10 
How. (51 tJ. S.) 234; The Sarah B. Harris, 
Case Nu. 12.344; U. S. v. The Sarah B. 
Harris, Id. 16,223.] 

3. Debt lies against the importer for the du- 
ties on smuggled goods. So, where by mistake 
or accident, or fraud, no bond is ^ven to secure 
them. So, where short duties only have been 
pnid. 

[Approved in U. S. v. Hathaway, Case No. 
15,326. Distinguished in Knox v» Devens, 
Id. 7j905. Cited in TJ. S. v. Cobb, 11 Fed. 
79; tJ. S. V. Boyd, 24 Fed. 691; An Ullage 
Box of Sugar, Case No. 14,324; U. S. v. 
Segars, Id. 16,249. Cited in note to U. S. v. 
13,347 Bags of Sugar, Id. 16,555.] 

[Cited in brief in Ransdell v. Patterson, 1 
App. D. C. 491.] 

4. An information of debt, or an information 
in the nature of a bill of discovery and account, 
is a proper remedy for the United States in such 
cases. 

[Cited in Walsh v. U. S., Case No. 17,116; 
Stoekwell v. U. S., Id. 13,466; same case on 
appeal, 13 Wall. (80 U. S.) 543; Dollar 
Sav. Bank v. U. S., 19 Wall. (86 U. S.) 
240, U. S. V. Elliot, Case No. 15.043.] 

5. In what cases the taking of a higher se- 
curity operates as an extinguishment of a debt, 
and in what cases not Where such security is 
given by the debtor, prima facie the law pre- 
sumes it intended as an extinguishment of the 
debt. Aliter, where it is the bond of a third 
person. 

[Approved in U, S. v. Astley, Case No. 14,- 

472. Cited in Knox v. Devens, Id. 7,905; 

Harris v. The Kensington, Id. 6,122.] 
[Cited in Kelsey v. Western, 2 N. Y. 508. 

Cited in brief in Ward v. Motter, 2 Rob. 

(Va.) 539-542.] 

6. It seems, that a debt accruing by a stat- 
ute, though a specialty, is not of so high a dig- 
nity as a bond. 

This was an action of debt, brought by the 
United States against the defendant [Theo- 
dore Lyman] for $17,242,40, being the 
amount of duties due on 500 chests of tea, 
imported into the port of Boston in the ship 
Alert, in July, 1816. Plea, nil debet At 
the trial it appeared, that the defendant was 
26FED.CAS. — 65 



the owner of the ship Alert, and of the 500 
chests of tea in question; S.nd that the same 
were imported by him into Boston, on the 
2d day of July, 1816. After the arrival and 
entry of the ship at the custom house, the 
500 chests of tea were, on the Sth day of July, 
purchased (whether really or nominally was 
a great question at the trial) by one Warren 
Lovejoy, who gave bonds at the custom 
house, in the usual foi'm, upon a deposit of 
the teas; and afterwards, upon giving other 
bonds as usual, was permitted to receive the 
teas again, and they were re-delivered to 
and sold by the defendant Soon after these 
transactions Lovejoy failed in business, and 
has ever since remained insolvent, and the 
bonds have never been paid. 

Preseott & Thacher, for defendant contend- 
ed, in the fii-st place, that the action of debt 
at common law would not lie in this case; 
that there was a specific remedy for the gov- 
ernment provided by statute, and that such 
remedy, therefore, must be pursued. Wher- 
ever a right is given by statute, and no rem- 
edy pointed out by which to enforce it, an 
action of debt at common law will lie; but 
wherever any remedy is provided by statute, 
such remedy is in exclusion of all others, and 
must be adopted. Stevens v. Evans, 2 Bur- 
rows, 1152; Smith v. Drew, 5 Mass. 514; 
Gedney v. Inhabitants of Tewksbury, 3 
Mass. 307; Bigelow v. Cambridge & G. Turn- 
pike Corp., 7 Mass. 202; Respublica v. La- 
caze, 2 Dall. [2 U. S.] 118. It is contended 
with great confidence, that the legislature 
have expressly prescribed in the sixty-second 
section of the collection act of the 2d of 
JNIarch, 1799 [1 Stat 673], what security shall 
be taken by the government for the duties 
on the article of tea; and that it is upon this 
security only, that they can have their rem- 
edy for the non-payment of such duties. In 
putting a construction on the different acts 
in relation to this subject, we should always 
bear it in mind, that it is not the object of 
the government to lay any unnecessary impo- 
sitions upon the commercial part of the com- 
mimity, or uselessly to interrupt the facili- 
ties of foreign trafllc. That, on the contrary, 
the essential interests of the country require, 
that commercial enterprise should receive 
every encouragement, for this is one of the 
principal sources of public revenue, and one 
of the most fruitful , inlets to the national 
wealth; and to burden the merchant with 
excessive duties, or lay him under unreason- 
able obligations for their payment, would be 
striking at the foundation of the general wel- 
fare, no less than of individual prosperity. 
In conformity with such views, we shall 
find, that every act passed upon the subject 
of duties since their first establishment, has 
had it for a principal object to render the 
payment of them as light and convenient 
as possible. 

The fii-st statute laying a duty on goods, 
&c. imported into the United States, was 
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passed on the 4th day of July, 1789 [1 Stat. 
24], and by this the importer became indebt- 
ed to the government immediately upon the 
importation, and his acceptance of the goods; 
but as no provision was then made for the 
collection of the debts, the only remedy for 
the non-paymeat of the duties was an action 
of debt at common law against the delin- 
quent importer. On the 31st of the same 
month another act was passed, regulating 
the collection of the duties before establish- 
ed; in the fifteenth section of which it is 
enacted, that an inspector shall be put on 
board every vessel, that arrives at any port 
of entry or delivery, who shall talie charge 
of the goods, &c. in said ship, and not suffer 
any of them to be delivered without a permit 
from the proper officer. By this act, then, 
the government are put in possession of two 
distinct securities for their duties; one, the 
personal responsibility of the importer, the 
other, the actual possession of the goods 
themselves, on which the duties accrue. 
Neither of these secm-ities, perhaps, talien 
by itself, would be sufficient, but when con- 
nected, they most perfectly protect the gov- 
ernment from any loss, exceptmg such only 
as may arise from the indiscretion of their 
own officers. And we thinlc it will be ap- 
parent, that as no better security than this 
was necessary, so it never has been the in- 
tention of the legislature, in their subse- 
quent acts, to provide any in addition to it, 
but only to specify, what should be received 
in lieu thereof, when the interest of trade 
and the convenience of the merchant made 
it necessary, that this should be given up. 
We find, accordingly, that in the nineteenth 
section of the act last referred to, the im- 
porter is permitted to take his goods from 
the vessel, and from the possession of the 
collector upon complying with one of two 
conditions— either depositing with the col- 
lector so much of the merchandise as will be 
equal to twice the amount of duties, or else 
giving his bond witli sureties to the satis- 
faction of tlie collector. It is veiy clear, 
that whichever of these altertiatives the 
owner of the merchandise may thinli best to 
elect, the duties will be amply secured. If 
the former is made choice of, the government 
have very much the same security as before; 
a sufficient quantity of the merchandise, and 
the personal responsibility of the owner. If 
the latter, they have his bond with any 
names thereon the collector may demand. 

The next act, of the 4th of August, 1790 
[1 Stat. 1451, malies express provision for 
the article of tea imported from China, al- 
lowing a credit of twelve months, instead of 
six, as in the case of other merchandise; 
provided the whole quantity of teas should 
be deposited,*" or bond given as before. It 
is observable, that no bond is here required 
of the person making entry of the teas, if 
the same are deposited; but by the statute 
of the 2d of March, 1799, which repeals the 
foi-mer one, and extends the credit given to 



[26 Fed. Gas. page 1026] 



the term of two years, the single bond of the 
owner is required, together with the deposit 
of the teas, and, as we contend, in lieu of 
the simple responsibility he was before un- 
der to pay the duties, and not in addition to 
the same. In the sixty-second section of 
that statute it is enacted that, "on teas im- 
ported from China, it shall be at the option 
of the importer or importers (to be deter- 
mined at the time of making entry hereof) 
either to secure the duties thereon, on the 
same terms and stipulations as on other 
goods, wares, and merchandise imported," 
(and these terms and stipulations were by 
depositing the goods, as before stated, and 
continuing the personal liability of the im- 
porter during their deposit, or by giving a 
bond with sureties to pay the duties in six 
months) "or to give his, her-, or their bond 
to the collector of the district, where any 
such teas shall be landed, in double the 
amount of the duties thereupon, with con- 
dition for the payment of the said duties in 
two years from the date of such bond." 
This, then, is the security to be taken by the 
goveiTiment in lieu of the personal liability 
of the importer, and the deposit of the 
goods, as in the case of other merchandise. 
The statute thep goes on to say, "which bond 
shall be accepted by such collector without 
Surety, upon the terms following; that is to 
say, the teas, for the duties whereof such 
bond shall be accepted, shall be deposited 
at the expense and risk of the said importer 
or importers, in one or more storehouses,'* 
&c. We contend then, that by the accept- 
ance of the bond as described in this stat- 
ute, the government released their common 
law remedy against the importer, and relied 
altogether upon this higher security, and 
their possession of the goods. The piirpose 
of the statute was evidently to favor the 
merchant, and not to demand additional 
obligations of him. The duties upon tea, in 
the case of a considerable importation, 
amount to a large sum of money. It was 
the intention of the legislature to make the 
payment of them as convenient as possible. 
They, therefore, extend the credit to two 
years; and for this they only require, that, 
besides the possession of the goods, the own- 
er or importer should come forward and ac- 
knowledge in a bond, that he is the person 
who is indebted to the government, and that 
he will pay the debt within the time limited. 
This they demand, instead of his single lia- 
bility, because it does not lay any additional 
obligation on him, and at the same time af- 
fords to them a more safe and expeditious 
remedy than the action of debt at common 
law, by rendering certain the amount due, 
and the person indebted.' 

If the court does not agree with us, that 
the simple liability of the person making the 
enti-y is merged in the bond given by him, 
but continues until the duties are paid; we 
then contend that the purchaser of goods, 
while on ship board may lawfully enter and 
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secure the duties, and thereby discharge the 
importer; and that, if the jury shall find, 
that Lovejoy was such a purchaser in this 
-case, then this action lies against him only. 
The words importer, owner, and consignee 
■are used promiscuously in the acts passed on 
this subject. The act of 1789 says, that all 
•duties, &c. shall be paid by the importer be- 
fore a permit be granted for landing the 
goods, unless the amount of such duties shall 
•exceed fifty dollars, "in which case it shall 
be at the option of the party making entry, 
to secure the same by bond." The act of 1790 
provides, "That all teas imported from China, 
may, at the option of the proprietor or con- 
signee thereof, be deposited," &e. The forty- 
ninth section ol the last collection act, of 
1799, speaks of the owner or consignee, and 
provides that the owner's name shall be in- 
serted in the permit. The same act requires, 
that one appraiser shall be appointed by the 
owner, importer, or consignee. Besides the 
•evidence to be drawn from the use of these 
different terms in the statutes, it seems but 
I'easonable to suppose, that it was not the 
Intention of the legislature to confine the 
making entry to the importer alone. Their 
•only object was to provide the government 
with sufiicient security; this was done by 
requiring a deposit of the teas in the first in- 
■stance, and upon the relinquishment of them, 
a bond with as many sureties as the collector 
thought best to require. Under these circum- 
stances, it would be of very little importance, 
■^vho was the principal in the bonds. In addi- 
tion to this, we find that such has been the 
<;onstruetion put upon these statutes by the 
collectors ever since their passage; and that 
It has been the universal practice, up to this 
Tery moment, at the custom house, to take 
the bond of purchasers, and permit them to 
make entry. Upon the same grounds we con- 
tend, that Lovejoy might, if necessary, be 
considered as the consignee of these teS,s; 
they were consigned to order, and by pur- 
<?hasing before the entry, he made himself 
the consignee. 

But if the court should be against us on all 
these points, we then contend that the bonds 
given by Lovejoy extinguished the defend- 
ant's liability; they would in that case be 
the bonds of a stranger. The duty upon the 
goods accrues "mmediately upon their im- 
portation; but the personal liability of the 
importer does not commence until he comes 
•forward and accepts them. Before that time, 
the government have only a iien upon the 
soods for the duties; and if the duties are 
not paid within a certain time, the govern- 
ment are authorized by statute to dispose of 
the goods. In Hooper's Case, 2 Leon. 110, it 
was held, that a specialty of itself extin- 
guished a simple contract, when given upon 
the contract, and at the time it was made. 
This doctrine has been frequently recognised, 
tind never questioned. The defendant in this 
-case never accepted these goods, never took 
any steps towards making entry of them be- 



fore the bond was given by Lovejoy. If 
therefore Lovejoy should be considered as his 
agent in this business, then Lovejoy's bond 
was given upon the defendant's debt and at 
the time it accrued, and of consequence ex- 
tinguished the same. 

It has been tixrowu out by the counsel for 
the govermnent, that the debt due in this 
case for the duties is a debt by specialty, 
and therefore not extinguished by a bond. 
We answer, that it has never been determin- 
ed, that debts arising on statutes were spe- 
cialties, excepting to avoid the statute of lim- 
itations; they never have been considered 
so in classing debts. In actions on statutes, 
the statute itself is not sufiicient to maintain 
the action; the transgression or compliance 
with it must be proved by evidence dehors 
the statute. The debt for duties in this case, 
cannot properly be said to arise from statute; 
it arises from the importation and acceptance 
of the goods, and the plea of nil debet is a 
good plea. But, if the bond of a stranger 
could not of itself extinguish the debt, yet 
the acceptance of it in satisfaction would dis- 
charge the defendant. Tom v. Goodrich, 2 
Johns. 213; Sluby v. Ch^mplin, 4 Johns. 465; 
Geyer v. Smith, 1 Dall. [1 U. S.] 347; Schack 
V. Anthony, 1 ilaule & S. 573; Drake V. 
Mitchell, 3 East. 251; Hooper's Case, 2 Leon. 
110; BanoTgee v. Hovey, 5 Mass. 11; Atty v. 
Parish, 4 Bos. &,P. 104; 3 Bac. Abr. "Ex- 
tinguishment," D. ' The acceptance of a bond, 
or even a note, or bill of exchange in satis- 
faction of a bond, discharges the debt. The 
collector represents the United States in 
every thing relating to collecting the duties. 
He had taken the single bond of Lovejoy, 
and still retained the teas in his custody. 
He then accepts, instead of the teas and the 
single bond of Lovejoy, his bond with sure- 
ties. The law makes the collector the judge 
of the security: the words are, "to give sure- 
ties to the satisfaction of the collector"; and 
it would be very hard upon the importer, if 
the government, after receiving through their 
officer as ample security as they saw fit to de- 
mand, should, in the event of its proving insuf- 
ficient, lay the loss upon the importer. It is 
to be observed, that it is not required by the 
law, that the last bond with sureties should 
be the bond of the importer or person making 
the entry; it only requires, that he should 
give a bond with sureties, to the satisfac- 
tion of the collector. In this case, the bond 
of Lovejoy was given, with such sureties as 
the collector thought sufficient; and the debt 
of the defendant, if there was any then sub- 
sisting against him, was thereby discharged- 

Mr. Blake, U. 'S. Dist. Atty., and Mr. Web- 
ster, contended on behalf of the United States, 
that by the importation, the importer incurred 
a personal debt, which the government could 
recover, either by action against the importer 
personally, or by proceeding against the goods. 
The statute enacts, that upon all goods im- 
ported, duties, at the established rates, shall 
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be levied, collected, and paid. This enact- 
ment creates a direct debt. The English 
statutes are not more positive. In England, 
also, there is a right to proceed against the 
goods themselves; yet it is holden, and was 
never doubted, that "debt lies for customs due 
for merchandise, though the goods are forfeit- 
ed for non-payment." Com. Dig. "Debt" A, 
9; 1 RoUe, 383. The king, says Lord Hale, 
may originally sue for the duty itself, as well 
as for the forfeiture for landing the goods, 
the duties not paid. Harg. Law Tracts, 216, 
222. Ordinarily there is little motive to sue 
for the duties, so long as the goods them- 
selves are retained, inasmuch as a more ef- 
fectual and speedy remedy may be had by a 
direct proceeding against the goods. But 
where possession of the goods has been relm- 
quished, through mistake, or otherwise; or 
where they have never been in the hands of 
the custom house, and other such cases, du- 
ties charged on them are recovered in the ex- 
chequer, either by English information, which 
is the king's bill in equity, or by information 
of debt, which is his action of debt. In- 
stances of the former mode of proceeding are, 
among others, Atto'rney General v. Chitty, 
Parker, 37; Same v. Cresner, Id. 279; Same 
V. Stranyforth, Bunb. 97; Same v. Senior, 
Doug. 411, in notis; Same v. Mico, Hardr. 

137; Same v. , Id. 201; Waller v. 

Travers, Id. 301; Attorney General v. Hor- 
sham, Id. 477. Of the latter mode, the fol- 
lowing are instances: Attorney General v. 
Jewers, Bunb. 225; Same v. Hatton, Id. 262; 

Same v. , Anstr. 55S; Same v. Tooke, 

Hardr. 334; Same v. "Weeks, Bunb. 223. If 
goods be smuggled, an. action wUl still lie for 
duties; and after the expiration of the time 
for bringing a penal suit, and the right, of 
proceeding for a forfeiture being waived, the 
importer may be called on, by information in 
equity, to disclose the amount and value of 
the goods thus smuggled, Parker, 279. So if 
goods upon which duties are charged perish, 
the owner is still liable for duties (Anstr. 558) 
because a charge of duties on the goods is a 
charge on the owner. It means, that he shall 
be debited with the amount. Some of the 
acts of congress say expressly, that the duties 
shall be paid by the importer. 2 U. S. Laws 
(New Ed.) p. 23. The action for duties is 
properly to be brought against the importer, 
and will not lie against his mere agent or 
servant; but a factor for a person abroad is 
treated as owner, and is liable for duties. 
He is considered as the importer. Bunb. 223. 
It has been argued for the defendant, that 
wherever a statute gives a right, and pre- 
scribes the remedy, such prescribed remedy 
only can be pursued; and that the law hav- 
ing provided for bonds to be given for the 
duties, the government has no remedy but on 
the bonds. Various answers might be given 
to this argument. It would be sufficient to 
say, that the act laying the duties does not 
prescribe any mode of proceeding to collect 
them. The rule, therefore, does not apply to 



the case; for it is limited to cases, where the- 
right and remedy are given and prescribed in 
the same statute. If a statute gives a right 
without prescribing a remedy, ^H proper legal 
remedies immediately attach to the right. 
And if afterwards another statute gives a 
particular remedy, but without words neces- 
sarily importing an exclusion of other reme- 
dies, the remedy thus given will be accumu- 
lative, and the former remedies will still re- 
main. But another answer is, that no law of 
the United States prescribes a bond as a 
remedy, in the sense of the term as used in 
the eases cited. The United States cannot 
compel the importer to give bond. It is^ 
therefore, not a remedy to enforce the collec- 
tion of the duties, but a mere indulgence or 
option to tho importer. A remedy, in the 
sense of the rule relied upon, means some 
course of legal proceeding by which the party 
may enforce his rights. It cannot, therefore, 
be any thing dependent on the will and pleas- 
ure of the party. 

It is, in the next place, contended, that the 
importation is complete, and the obligation ta 
pay the duties incurred, by bringing the goods 
into port, with intent to unload, and before- 
entrj'. This point is very clearly settled by 
the cases. Harg. Law Tracts, 213, 216; Bunb, 
97; The Mary [Case No. 9,183]; The Boston 
[Id. 1,670]; U- S. V. Arnold [Id. 14,469]; 
[U. S. V. Vowell] 5 Cranch [9 U. S.-] 308. 
The legal meaning of importation and ex- 
portation is almost the exact, literal, and 
etymological signification of these terms. As 
importation is not the making entry of goods- 
at the custom house, but merely the bringing- 
them into port, and so is complete before en- 
try; so exportation is not the clearance out- 
ward, but the actually going out of port. 
Eor if a vessel be cleared outwards, and has- 
paid the export duties, and before she actual- 
ly leaves the port, new export duties are laid,, 
siieh duties attach on the cargo. 2 Price^ 
382. The vessel in this case entered the port^ 
with intent to unload her cargo, on the 2d 
day of July. On that day, therefore, the- 
duties became due. The defendant then be- 
came liable to pay them; and he must show,. 
that this liability has in some way become ex- 
tinguished. The duties not having been paid,. 
nor released, has his original liability beea 
extinguished? The duties having become a 
debt due to the United States immediately 
upon the importation of the goods, there were 
two modes, in either of which the United 
States might proceed to collect this debt. 
One was, a personal action against the im- 
porter. The other, a seizure of the goods 
themselves, if the duties were not paid or 
secured. These remedies were concurrent. 
Either might be pursued, or both. There- 
being then two remedies, what is the object 
and effect of taking the bonds, supposing them 
to be given fairly and by the proper parties. 
The bond of the party, given for his own 
simple contract debt will, no doubt, extin- 
guish such debt, because it is a higher se- 
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-qurity.- But one bond "will not extinguish 
smother; nor are any causes shown, in which 
41 hond will extinguish any debt created by 
specialty. Duties accruing on the importa- 
tion of merchandise, are not simple contract 
<iebts; they arise ex vigore statuti, and there- 
fore partake of the nature of specialties. But 
If tliis were otherwise, generally, by the rules 
•of law, yet, by the act of congress the bonds 
-are but security, and are collateral, to the orig- 
inal debt. The giving of long credits for du- 
ties, and the delivery of the merchandise in 
the mean time to the importer, were adopted 
-originally for the benefit and promotion of 
trade, and to aid the capital of the coun- 
try. Before the delivery of the goods, the 
government had two securities for the duties 
— ^the possession of the goods, and the personal 
ability of the importer. These were co- 
'Cxisting and concurrent. Then the act pro-- 
Tides, that by giving bond, with approved 
sureties, to secure the payment of the duties, 
the importer may receive his goods. The 
"bond, then, was intended as security, and to 
«tand in the place of that security, which the 
government parted with. The bond with 
sureties is but a substitute for the possession 
■of the goods; and as the two original reme- 
dies are concurrent, so the bond and the orig- 
inal remaining remedy are concurrent. The 
"bond is taken, not as payment, but to secure 
the psCyment of the duties. The words of the 
Act are, that the duties "shall be paid, or se- 
■cured to be paid by bond" (Collection Act, 
1799, § 62 [1 Stat 673]); and in the case of 
teas, it is at the option of the importer, either 
^'to secure" the "duties" in the same manner 
4is on other goods, or to give his own bond, 
accompanied with a deposit of the teas. The 
bond being thus considered and treated by 
law as security for the debt, it is not payment 
■of the debt but collateral to It, and does not 
•extinguish the origmal personal liability. 

If a mortgage be given to secure the pay- 
ment of a promissory note, and the deed con- 
tain a covenant to pay it, this, although a 
-covenant by deed, does not extinguish the 
note, because intended to be collateral. It 
may be observed further, that the bond is al- 
ways given, not to pay a sum then ascertain- 
■ed, but to pay the duties when afterwards 
iiscertained, which is another proof, that it 
was intended to be collateral to the original 
-debt. It would be inconvenient, and often 
unjust, to restrain the United States to their 
Temedy on the security. The bonds might be 
for too small a sum, either by fraud or mis- 
take. They might be lost, or stolen, or given 
up to the obligors collusively, without actual 
payment. There may be remedies both in 
law and equity, by which the government is 
•entitled to discover the value of goods im- 
ported, and to ascertain and recover the 
4imount of duties, which would be wholly in- 
iipplicable to proceedings on the bond merely. 
For these reasons It is contended, that al- 
though the bonu be given fairly, and by the 
3)roper parties, it does not extinguish the orig- 



inal debt; but that the United States have 
their election to proceed on the bond, or to 
call on the importer, upon the ground of the 
original debt. This point, however, does not 
necessarily. arise in this case because these 
bonds were not given by the proper parties. 
The original debt, In this case, was the debt 
of the defendant, as importer. The bond 
was given by Lovejoy and others. By the 
common law, the simple contract debt of one 
is not extinguished by the bond of another. 
It may be provea as matter of fact, that the 
bond of one man was received and accepted 
by, the eredito" In payment and satisfaction 
of the simple contract debt of another. And 
so may the promissory note of one be accept- 
ed in payment and satisfaction of the bond 
of another. But such cases are founded on 
the special agreement to accept, and not on 
the idea of an extinguishment by operation of 
law. If the collector in this case had volua* 
tarily and without fraud or imposition ac- 
cepted Lovejoy's bond for the defendant's 
debt (which we shall contend he clearly did 
not, when we come to the facts in proof) it 
would be a good defence for the defendant, 
provided the collector had any authority by 
law to accept such bond. But we deny, that 
he has any such authority. The defendant 
is acknowledged to have been the importer of 
the- goods, and the law requires his bond to 
be taken. The collector is a ministerial offi- 
cer, and the statute gives him in this par- 
ticular no discretion. He is an agent, with a 
public power or authority, as well known to 
those who deal with him, as to himself; and 
therefore they are bound to see, that they 
deal with him only within the limit of his 
authority. The Sections of the statute Imme- 
diately applicable to this point, are the thirty- 
sixth and sixty-second. By the first it is pro- 
vided, that the owner or owners, consignee or 
consignees, shall make entry of the goods. 
It is clear, that the owners here Intended are 
the owners at the time of importation, because 
the form of entry prescribed by the same sec- 
tion is, "entry of ■ merchandise imported by 
(insert the name of the importer or con- 
signee.)" The entry, therefore, is to be made 
by the importer or consignee. It is further 
said, that the entry or sureties to be made by 
any importer, consignee, or agent, &c. shall be 
verified by the oath of the person making it. 
The form of the oath is there given; and . 
the words and clauses of it are absurd in the 
mouth of anybody, but the importer or con- ■ 
signee He is to swear among other things, 
that the original cost is correctly stated in the 
entry. How is this to be done by a pur- 
chaser after importation, who knows nothing, 
and can know nothing himself, of the orig- 
inal cost? He is to swear, that the Invoices 
produced by him are true; whereas, not being, 
the purchaser at the place of exportation, and 
the goods not having been sent to him, he can- 
not know, whether the Invoices given to him 
are true or false. This is a matter of the 
utmost importance. The Invoices, until the 
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act of the last session, have been the basis, 
upon which all ad valorem duties were cal- 
culated. They aie to be verified by the oath 
of the importer, who knows whether they be 
true or false. But if other persons may enter 
goods and produce to the custom house such 
invoices merely as are produced to them, 
there is not even the security of a custom 
oath for the re.'enue. 

By the sixty-second section, the duties are 
either to be paid immediately, or at the op- 
tion of the importer to be secured to be paid 
by bond, with one or more sureties. Who is 
to be principal in the bond? Obviously, we 
should think, the imiwrter. And in prescrib- 
ing the form of the bon-l, in the blank left for 
the name of the obligors, the direction of the 
act is, "(here insert the name of the importer 
or consignee.)" In the case of teas the act de- 
clares, that the importer or importers, in- 
stead of giving bond wi*^h sureties in common 
form may have an option to give "his, her, 
or their bond" without sureties, accompanied 
with a deposit of the teas. In tliis case, then, 
the statute expressly required the importer's 
bond. There is in the same section a pro- 
vision, that for the pui-pose of preventing 
frauds, arising from collusive transfers, all 
goods imported shall be taken to be, for the 
purposes of the act. the property of the per- 
son, to whom they may be consigned. In 
this case, the defendant was both owner and 
consignee. It has been suggested, that this 
provision was intended only to apply to 
cases, in which importers, being debtors to 
the government, and so not entitled to new 
credits, should assign the property to others, 
who might be able to obtain credit for the 
duties. But the provision is general; and if 
even that evil were tl"^ particular induce- 
ment to the legislature tc make it, still, being 
general, it is properly applicable to other 
mischiefs of a similar sort. 

On the wliole, therefore, it is submitted, on 
the part of the United States, that the de- 
fendant, by the importation of the goods, be- 
came personally indebted for the duties. That 
this debt accrued immediately upon importa- 
tion, and before entry. That if he had given 
his own bond with sureties, according to the 
act, it would not have extinguished the orig- 
inal debt without actual payment of the du- 
ties. That, at any rate, the defendant's orig- 
inal liability is not Extinguished in this ease, 
because his own bond was not given, and 
because the collector had no authority to take 
the bonds of other pe'-sons besides the im- 
porter. 

The counsel then went into a discussion of 
the facts in evidence, to show even if the 
court should be against them on the law, that 
there never was any real sale of the teas by 
the defendant to Lovejoy. And secondly, 
that when the collector received this bond, 
he supposed Ijovejoy to be the importer of 
the teas, and therefore never voluntarily ac- 
cepted it, even if he had authority to do so, 
in discharge of a debt of the defendant. 



STORY, Circuit Justice, after summing up- 
the facts, charged the jury. 

In this case the United States ground their 
claim to recover from ihe defendant upon no- 
peculiar rights growing out of their preroga- 
tive, but upon principles, which every cit- 
izen might justly apply to vindicate his own 
rights under similar circumstances. There- 
are several questions of law, which have been 
learnedly and ingeniously argued; and upon 
which, having farmed a most decided opin- 
ion, it is my duty to pronounce it. 

The first question is, whether an action or 
debt lies in this case. By the common law^ 
an action of debt is the general remedy for 
the recovery of all sums certain, whether- 
the legal liability arise from conti-act, or be- 
created by a statute. And the remedy as. 
well lies for the government itself, as for a 
citizen. And where the debt arises by stat- 
ute, an action or information of debt is the- 
appropriate remedy, unless a different remedy 
be prescribed by the statute. Bullard v. Bell. 
[Case No. 2,121]. In respect to the duties 
payable upon the importation of goods, the- 
usual proceeding, where tio specialty has been 
taken as a security, is an information of" 
debt, which is emphatically called the king's 
action of debt. But where a discovery, or 
account is wanted, either of the nature, or of 
the value of the goods imported, an excheq- 
uer information, in the nature of a bill in 
equity, for a discovei*y and account, is gen- 
erally resorted to. Hale in Harg. Law Tracts, 
216, 217; Attorney General v. Stvanyforth, 
Bunb. 97; Attorney General v. Hatton, Id. 
262; Attorney General v. Jewers, Id. 225; 
Waller V. Travers, Hardr. 301; Attorney 
General v. . 2 Anstr. 558. And infor- 
mations of each kind are very common in 
cases, where goods have been smuggled, or 
where, by accident, mistake, or fraud, short 
duties only have been paid. Attorney Gen- 
eral V. Jewers, Bunb. 225; Salter v. Malapert, 

1 Rolle, 383; Attorney General v. Strany- 
forth, Bunb. 97; Attorney General v. Chitty, 
Parker, 37. The general principle upon 
which these informations rest, is, that in the 
given case the common law or the statute 
creates a debt, charge, or duty in the party 
personally to pay the duties immediately up- 
on the importation; and that therefore, the- 
ordinary remedies lie for this, as for any 
other acknowledged debt due to the crown. 
And it is a general rule in the construction 
of revenue statutes, tht..t if a duty is charged 
on any article, the word "charged" means, 
that the owner -shall be personally debited 
with that sum. Attorney General v. ,- 

2 Anstr. 558 These doctrines fully apply 
to the case now before the court. The act of 
27th of April, 1S16, c 107 [3 Stat., 310], on 
which this action is founded, and which, in 
this respect, follows the language of the for- 
mer acts upon the same subject, declares, 
that "there shall be levied, collected, and 
paid, the several duties . therein after men- 
tioned" on the gof^ds therein enumerated,. 
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when imported into the United States. And 
it has been repeatedly settled, both here and 
in England, that under such circumstances, 
the duties are a debt accruing to the goT- 
ernment from the time of the actual importa- 
tion. Salter v. Malapert, 1 Rolle, 383; Attorney 
General v. Strany forth, Bunb. 97; Hale in 
Harg. Law Tracts, 212. 213; U. S. v. Vowell, 
5 Cranch. [9 U. S.] 368; The Maiy [Case No. 
9,183]; U. S. T. Arnold [Id. 14,469]; s. c, 
9 Cranch [13 U. S.] 104; Prince v. U. 
S. [Case No. 11,425]. And the importation 
is complete, as soon as the goods are brought 
within any port with the intention of being 
unladen or sold there. 

From whom then does the debt accrue? 
Beyond all doubt from the importer, be he 
the owner, or the consignee of the goods; for 
by the express provisions of the revenue aet 
of 1799, c. 128 [1 Story's Laws, 573; 1 Stat. 
627, c. 22], the ownei or consignee, or, in 
case of his absence or sickness, his factor 
or agent, are the only persons entitled to en- 
ter the goods, and the only persons, to whom 
the law allows (as will be hereafter shown) 
a credit for the duties to be given at the cus- 
tom house. Immediately, therefore, upon the 
importation of these goods, the owner or im- 
porter owes a debt to the government, which, 
independent of any security by bond, it has 
a right to enforce by an action of debt upon 
the principles of the common law. To be sure, 
if a credit be allowable upon the duties, it is 
a debitum in prsesenti solvendum in future. 
But I take it to be very clear, that no person 
can entitle himself tp a credit under the rev- 
enue act of 1799, c. 128 [1 Stoiy's Laws, 573; 
1 Stat. 627, c. 22], unless he gives bonds in 
the manner prescribed by that law. 

It being theii ascertained, that upon the 
principles of the common law an action of 
debt is the proper remedy for duties against 
the owner or importer, the next considera- 
tion is, whether a different remedy has been 
prescribed by any statute of the United 
States. The argument of the defendant's 
counsel is, that by the revenue act of 1799, 
c. 128 [1 Story's Laws, 573; 1 Stat 627, 
c. 22], the duties were required to be paid, 
or secured by bond to be paid, before they 
were permitted to be unladen; and that this 
security by bond constitutes the exclusive 
remedy for the government for the recovery 
of the duties. I cannot yield the slightest 
assent to this argument. In the first place, 
the bond, if given, is not strictly and ac- 
curately speaking a statute remedy, but a 
statute security for the debt A remedy, as 
understood in legal phraseology, is a mode 
prescribed by law to enforce a duty or re- 
dress a wrong, and not an obligation to 
guaranty a right, or to indemnify against a 
wrong. The remedy for the duties, when 
a bond is given and remains unpaid, is not, 
technically speaking, the bond itself, but a 
suit to enforce the payment of the bond. 
The technical rule, thei-efore, that where a 
statute remedy is given, it excludes the com- 



mon law remedy by action of debt, does not 
apply; for the statute prescribes no such 
remedy. 

In the nest place, 1;he construction of the 
statute, assumed by the defendant's counsel, 
involves this difficulty, that, if true, the gov- 
ernment have no remedy, where no bond is 
taken. Now. by the terms of the act no 
bond can be taken, where the duties do not 
exceed the sum of fifty dollars (section 62); 
and if, by any mistake, accident, or fraud, 
that sum is not paid, can it be contended, 
that the United States are without a remedy 
to recover it? Cases may easily be imagined 
of great inconvenience, if this doctrine were 
to prevail; and deeming a just and prompt 
collection of the revenue of the greatest 
importance, as well to the citizens as the 
government, I cannot believe, that any rev- 
enue act ought so to be intei-preted, unless 
the interpretation be inevitable. Shall the 
importer, by his own illegal act, escape froin 
the payment of a debt justly due to the gov- 
ernment? Suppose by the purest accident, 
or mistake, no bond is taken for the duties, 
is the importer to be exonerated from all 
liability? Suppose a bond executed by an 
agent, and it turns out,, that his authority 
had been revoked, or his principal was dead, 
is there Ho remedy against the principal 
or his representatives? Suppose,^^ by mis- 
take, the collector takes a! bond for a sum 
less than the real duties, or for a less quan- 
tity of goods than is really imported, shall 
not the government recover for the short 
duties? It is clear, that if the collector were 
to take a bond for more than the legal du- 
ties, the importer would be entitled to re- 
dress; and why not in the converse case, 
the government also? I put these cases, be- 
cause they are precisely the cases, where 
the government would be compelled to re- 
sort to the general action of debt; and they 
show, in a strong light, how little reason 
there would be, to put an interpi-etation on 
the revenue act of 1799, which would lead 
to such mischievous results. If there be 
nothing in the reason of the thing to sup- 
port this interpretation, there seems to be 
as little in the language of the statute to 
justify it The revenue act of 1799, nowhere 
declares, that the duties shall not be due, 
unless bonds are take^ for .the payment. 
But, on the other hand, eveiy section, toueli- 
ing the subject speaks distinctly, of the , 
bonds, not as creating a right to the duties, 
but as a security for the payment of them. 
The distinction between a right, and the se- 
curity of a right, is too obvious to require 
comment Besides; it may be added, that 
the right to duties, grows, not out of the rev- 
enue act of 1799, e. 128 [1 Story's Laws, 
573; 1 Stat. 627, c. 22]; but out of the 
duty act of 1816, c 107. This latter act 
makes the duties a personal charge on the 
importer upon the principles, which have 
been already stated, independent of any oth- 
er sta. jte. Further; the importer is not com- 
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pellable in any case to give bonds for the du- 
ties; but it is at his option to give bonds, or to 
suffer the government to take the goods into 
its OTvn possession, to secure the duties. Yet 
the right to duties certainly does not arise 
from the possession of the goods, nor is it 
confined to the goods. If they are destroyed 
or lost, or become of less value than the 
duties after the importation, the government 
have still a right to the full duties. And the 
very terms of the act of 1799, in cases of a 
deposit of the goods, prove them to be at 
the risk and expense of the parties, on whose 
account they are deposited. Act 1799, c. 128, 
§§ 52, 56, 62 [1 Story's Laws, 573; 1 Stat. 
627, c. 22]. 

From all these considerations, I am with- 
out the slightest hesitation in pronouncing, 
that an action of debt well lies in favor of 
the government, to recover the duties levied 
under the revenue acts of the United States, 
independent of any bond which may be talc- 
en to secure them under the authority of 
those acts. Let us now apply the principles 
thus established to the present case. It is 
admitted, that the defendant was the own- 
er of the teas at the time of their importa- 
tion; and it follows, that he is indebted to 
the government in the sum stated in the 
declaration (which is the amount of the du- 
ties), and that the present action well lies 
against him for that debt, unless he can 
show a payment or extinguishment of it. 
No payment is pretended; but it is said, 
that there has been an extinguishment or 
satisfaction of the debt by the supposed pur- 
chase made by Lovejoy, and the acceptance 
of his bond for the duties at the custom 
liouse, in lieu of the deposit of the goods. 
It is to be recollected, that the supposed 
purchase by Lovejoy was made six days 
after the arrival and entry of the ship at 
the custom house. And the first question 
that meets us, is, whether any sub-purchas- 
er, after the importation of the goods, has a 
right to enter the goods and secure the du- 
ties at the custom house? The language of 
the revenue act of 1799, c. 128 [1 Story's 
Laws, 573; 1 Stat. 627, c. 22], in every sec- 
tion bearing on this subject, most distinctly 
confirms the right to enter the goods to 
the owner or consignee, or, in ease of his 
absence or sickness, to his agent or factor. 
And the very terms of the oath taken on this 
occasion, as well as the terms of the duty 
bond, expressly declare the party to be the 
importer in the character of owner or con- 
signee. And the sixty-second section of the 
act further declares, that "to prevent all 
frauds arising from collusive transfers, all 
goods, wares, and merchandise, imported 
into the United States, shall, for the pur- 
poses of this act, be deemed and held to be 
the property of the persons to whom the 
said goods, &e. may be consigned, any sale, 
transfer, or assignment prior to the entry 
and payment, or securing the payment of 
the duties on the said goods, &c. and the 



payment of all the bonds then due and un- 
satisfied by the said consignee, to the con- 
trary notwithstanding." If in .this case 
Lovejoy had become a purchaser or con- 
signee, while the ship was in transitu, there 
might have been weight in the argument, 
that he had a right to enter the goods. But 
he was in no sense the importer of the goods, 
having become (if at all) a purchaser after 
the importation; and, therefore, he had not, 
within the terms of the act, any authority 
to enter the goods. It is quite another ques- 
tion whether, having entered the goods as 
importer, he is not estopped to deny his 
own liability to pay the bonds into which he 
has entered. 

But the court has been pressed with the 
usage, which has very extensively, and 
without question very innocently prevailed, 
to allow sub-purchasers, after importation, 
to bond the goods at the custom house, in 
lieu of the original importers. It is a suf- 
ficient answer to this statement, that no 
usage can prevail against the clear and un- 
ambiguous terms of the law. The collector 
is but a mere ministerial officer. It may be 
his misfortune, or the misfortune of the pub- 
lic, that he misinterprets the law; but cer- 
tainly he cannot alter it. If it be incon- 
venient that sub-purchasers should not be 
permitted to bond goods at the custom house, 
it lies with the legislature, and not with 
collectors or courts of justice, to administer 
the proper relief. The collector then, in this 
case, had no authority to admit Lovejoy to 
enter the goods, or give bond for the duties. 
The whole proceeding was irregular, and 
not binding upon the United States. I do 
not say, that the bond was absolutely void; 
for it did not lie in the mouth of Lovejoy 
to contest it, after having admitted and 
sworn himself to be the importer liable to 
pay the duties. But the receipt of the bond 
by the collector was no estoppel to the Unit- 
ed States, since no act of his, not within the 
scope of the law, could vary their rights. 

In this view of the case, the bond of Love- 
joy was no extinguishment of the original 
debt of the defendant for duties: (1) Be- 
cause Lovejoy was not the importer en- 
titled to give it; (2) because the collector is 
not authorized to receive the bond of a third 
person in extinguishment or satisfaction of 
any duties due by the importer; and (3) be- 
cause the bond was in fact received by the 
collector, not in extinguishment of any debt 
supposed to be due from the defendant to 
the United States, but, under a mistake of 
the law, as security for the duties supposed 
to be due and payable by Lovejoy. But I 
am prepared to go yet farther, and to hold 
that a bond given under the revenue act of 
1799, by the importer himself, and a fortiori 
by a third person (if legal) would not ex- 
tinguish the original debt created by the act 
of importation. I admit the doctrine, that 
in general a higher security taken from the 
debtor himself extinguishes the original con- 
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tract But this proceeds upon a presump- 
tion of law, that it is taken in satisfaction 
of the original debt; for it it appear other- 
wise upon the face of the security, it will not 
•operate as an extinguishment. Thus, a bond 
of the debtor with sureties, or a mortgage, 
may be talcen as collateral security for the 
payment of a promissory note; and in such 
case it certainly does not extinguish the de- 
mand on the note. It is, therefore after all, 
n mere question of intent; and the law, in 
the absence of all other evidence of the in- 
tent, construes the higher security of the 
■debtor himself, as an extinguishment, be- 
■cause it gives a higher remedy. I admit, al- 
so, that a higher security of a third person, 
if taken at the time of making the original 
contract, or afterwards, in satisfaction of 
the debt, operates as an extinguishment. 
3 Bac. Abr. "Extinguishment," D; HooJJer's 
■Case and Pudsey's Case, 2 Leon. 110; Banor- 
gee V. Hovey, 5 Mass 11. But there is this 
•diiference between the case of a higher se- 
■curity of the .debtor himself, and of a third 
person, that in the latter case the law does 
not presume the security to be taken in 
■satisfaction, unless it is averred and proved 
to be the agreement of the parties so to con- 
sider it Whether the receiving of a higher 
security from one partner for a partnership 
'debt be an extinguishment, unless expressly 
taken in satisfaction of such debt, may per- 
liaps admit of some doubt, notwithstanding 
the language of some highly respectable au- 
thorities. Tom V. Goodricb, 2 Johns. 213; 
Sluby V. Champlain, 4 Johns. 461; Clement 
T, Brush, 3 Johns. Cas. 180. Et vide Drake 
T. Mitchell, 3 East, 231. It is not, however, 
material to consider this point, for the pres- 
•ent is clearly not the case of a partnership. 
On the other hand, I admit, according to 
the authorities cited (Fawkeners v. Bel- 
lingham. Cro. Car. SI; Jones v. Pope, 1 
Saundl 37; Hodsden v. Harridge, 2 Saund. 
04; Pease v, Howard, 14 Johns. 479), that 
3in action of debt founded on a statute is 
to be considered as an action founded on a 
specialty. But I cannot admit, that it fol- 
lows, that it is a debt of equal dignity with 
a debt due by bond. There may be difEerent 
grades, even in respect to debts due by 
specialty; and I cannot consider a debt due 
tor duties, as of a higher dignity than a 
-simple contract debt due to the crown, which 
is clearly subordinate to all debts due on spe- 
<-ialties, technically so called. Toll. Ex'rs,bk. 
3, e. 2, §§ 1-3. My opinion, therefore, that 
XI bond taken under the revenue act of 1799, 
is not an extinguishment of the debt, ac- 
-cruing by the importation of the goods, is 
founded, not upon the notion, that the debts 
sire of the same nature and dignity, but 
upon the intent and language of the statute 
Itself. It provides, that within fifteen days 
-after the arrival of the goods the importer 
may enter the goods, pay the duties at once, 
or give bond, with sufficient sureties, to se- 
cure the payment of the duties at a future 



period; or otherwise, the goods are to be de- 
posited in the stores of the government, as 
a security for such payment. Act 1799, c. 
128, §§ 36, 49, 62 [1 Story's Laws, 573; 1 Stat. 
627, e. 22]. The government, therefore, has 
a lien upon the goods from the time of their 
importation for the amount of the duties; 
and it cannot, for a moment be admitted, 
that the existence of this lien extinguishes 
the original debt It is clearly collateral 
thereto; and the government may relinquish 
its lien on the goods without in any way af- 
fecting its right to the duties. The option 
given to the importer to substitute a bond 
witli sureties in lieu of a deposit of his goods 
is with a view to relieve the goods from 
the lien for duties, and enable him to dis- 
pose of "them freely in the market. The law, 
therefore, so far from intending to extin- 
guish any existing debt means no more Luan 
to substitute one species of security for an- 
other. And throughout the whole act, the 
bond is uniformly termed a bond to secure 
the duties, and not a bond in payment of the 
duties. If, therefore, the statute intended 
the bond as a mere security for the duties 
(and this intention is proved irresistibly to 
my mind) there is an end to the whole ques- 
tion; for in no case can a higher security 
operate an extinguishment against the plain 
import of the statute, under which it is 
taken. 

It is not, however, necessary in this case 
to contend for so broad a doctrine, though 
I cannot discern any incorrectness Jn it. 
For, at all events, if Lovejoy were a real 
purchaser, his bond, given at the custom 
house, would be considered only as the se- 
curity of a third person for the proper debt 
of the defendant, which would' not per se 
extinguish the debt; and th^ collector Had 
no authority to receive it expressly in satis- 
faction. And, on the other hand, if Love- 
joy were a pretended purchaser only, then 
the defence cannot, in any possible view, be 
sustained consistently with the principles 
of law. 

Verdict for the United States for the whole 
amount of duties. 



Case l^o. 15,648. 

UNITED STATES v. LYNCH et al. 

[2 N. T. Leg. Obs. 5L] 

Circuit Court S. D. New York. 1843. 

Sbambs — Revolt — Kefosisg to Go to Sea — 

OUDERS FROM PlLOT — TkIAL — FEDERAL 

Jurisdiction. 

1. Under the act of congress of 1835 [4 Stat 
775], it was held that an indictment lay in the 
United Statf .s circuit court in admiralty, against 
tlie seamen and crew of a vessel who had en- 
deavored to commit a revolt and mutiny on board 
of the sliip, while she lay at anchor about 60 
yards from the wharf in the city of New York, 
ready for sea, and in the stream of the East 
river, where the tide ebbs and flows, 

2. The pilot of a vessel cleared at the custom- 
house and ready for sea with the crew on board. 
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"Was an officer of said ship and vessel within the 
meaning, spirit and intent of the act of con- 
gress of 1835, § 2. 

3- While the master and mates of the vessel 
had gone on shore, that the pilot had authority 
to order the crew to duty, and that a disobedience 
of his orders, rendered the prisoners liable to 
indictment under the act. 

[Cited in U. S, v. Forbes, Case No. 15.129.] 

4. The master had a discretion as to the num- 
ber of his crew requisite to be employed to 
navigate the vessel while at sea. 

5. In a criminal case, the counsel for the 
prisoners had a strict legal right to submit the 
law and the facts of the case to the jury, and call 
upon them to say, whether the prisoners were 
guilty in law of the offence charged agamsi, 
them. 

6. The court in such a case felt themselves 
bound distinctly and positively to charge the 
jury upon the points- of law raised by the pris- 
oner's counsel. 

7. Where seamen on board of a vessel refused 
to do duty on the ground they were not bound to 
go the voyage by the terms of the shipping arti- 
cles, and to do the duty which they were or- 
dered to do, it was held that they should have 
made such objection at the time of the disobe- 
dience of orders. 

S. Although the state courts might have ju- 
risdiction of certain offences committed on board 
of vessels while lying within the municipal ter- 
ritory of such stat^, yet the circuit court of the 
United States would take jurisdiction and exer- 
cise their authority in eases of mutiny and re- 
volt, or endeavor to make a revolt on board of 
such vessels, by virtue of the power conferred 
in the act of 1835, § 2. 

In admiralty. This was an indictment 
against the prisoners [Lynch and Wilder] 
under the act of congress of the United 
States, passed March 3, 1835 (section 2), for 
an endeavor to malce a revolt and mutiny 
on board of the American ship Gaston, 
bound on a voyage from the port of New 
York to the pprt of Savannah in Georgia, 
The prisoners upon being arraigned pleaded 
not guilty, and the cause came on for trial 
before a jury, and on the trial of which the 
pilot of the vessel in the harbor of New 
York was called by the government as a 
witness. The witness testified that the ves- 
sel had cleared at the custom-house for Sa- 
vannah, Georgia; that the crew shipped for 
the voyage had rendered themselves on 
board; and that the vessel had left her fas- 
tenings at the wharf and dropped out into 
the stream, some 50 or 60 yards from the 
dock at the foot of Maiden Lane into tixe 
Bast river, and was there at anchor when 
the offence charged against the prisoners 
was committed. It appeared also in evi- 
dence, that the master and mate of the ves- 
sel, had rendered themselves on board; that 
the pilot had also come on board to take the 
vessel down the bay and out at sea; that 
the master, finding he' had shipped a more 
numerous crew than he needed, went ashore 
in a boat, together with the mate and one 
or two more of the crew for the purpose of 
leaving them behind; that after the master 
and mate had left the ship and gone ashore, 
the pilot directed the prisoners -with the 



rest of the crew on board to weigh anchor 
and drop down the harbor into the bay be- 
low Governor's Island. The two prisoners, 
in particular, refused to do so, and refused 
to obey the orders of the pilot The whole 
crew were dissatisfied, and said they were- 
going to sea short-handed, and made an op- 
position to the pilot's orders. This state of 
things continued until one of the officers of 
the vessel returned on board, when learn- 
ing the state of things in regard to the- 
crew, he went to the United States 'court 
and had the prisoners arrested, and they 
were subsecLuently indicted for the offence, 
and now put upon trial. The mate testified 
that he had not particularly ordered the 
men to duty, but he supposed they were re- 
solved not to do duty on board of the ship- 
by the account the pilot gave of them, when 
he, the witness, returned on board of the- 
ship. 

The prosecutor upon proving these facts 
rested. The cause was then summed up to- 
the juiy, and the counsel for the prisoners- 
stated, that he should insist upon the doc- 
trine, that in criminal cases the jury were- 
judges both of the law and the facts, and 
that in the present case he intended dis- 
tinctly to put the case to the jury to decide ■ 
whether the prisoners upon the facts proved 
had been guilty of any offence charged in 
the indictment. The act of congress, passed 
JIarch 3, 1835, contains the following provi- 
sion: "That if any one or more of the crew^ 
of any American ship or vessel on the high, 
seas, or any other waters within the admi- 
ralty and maritime jurisdiction of the Unit- 
ed States, shall endeavor to make a revolt 
or mutiny on board such ship or vessel, or 
shall combine, conspire or confederate with 
any other person or persons on board to 
make such revolt or mutiny, or shall solicit, 
incite or stir up any other or others of the 
crew to disobey or resist the lawful orders 
of the master or other officer of such ship or 
vessel, or to refuse or neglect tiieir proper du- 
ty on board thereof, or to betray their proper 
tnist therein, or shall assemble with others- 
in a tumultuous and mutinous manner, or 
make a riot on board thereof, or shall un- 
lawfully confine the master or other com- 
manding officer thereof, eveiy such person so 
offending, shall, on conviction thereof, be pun- 
ished by a fine not exiteeding $1,000, or by 
imprisonment not exceeding five years, or 
by both, according to the nature and aggra- 
vation of the offence." The first point the 
counsel stated, was as to the jurisdiction of 
this court to try the offence charged against 
the prisoners. The veSsel lay in the Bast 
river, within 60 yards of the shore, and with- 
in the municipal jurisdiction of the city, 
county and state of New York; and the 
learned counsel argued that when the state 
courts had jurisdiction, the United States^ 
courts ought not to interfere; that the po- 
lice depai-tment for the city of New York 
should have been resorted to to preserve- 
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the peace and enforce obedience on board of 
the vessel; that if the present act of con- 
gress gave the court jurisdiction, they ought 
not to interfere and clash with the state ju- 
risdiction, that under the act of congress of 
1790 [1 Stat. 112], the United States would 
not have jurisdiction of this offence. U. S. 
V. Bevan, 3 Wheat. [16 U. S.] 390. The next 
point was, that the prisoners were not 
bound to go to sea short-handed, with any- 
thing less than the original number of the 
crew who had signed shipping articles for 
the voyage; that the master had violated 
his contract with the seamen by turning 
some of the- men ashore, and the remain- 
der were not bound to continue the voyage 
under such circumstance as existed in the 
present ease. Third, that the pilot was not 
the master or other officer intended by the 
act of congress, as the person entitled to 
command the vessel, and that a refusal to 
obey the pilot while the mate and captain 
were neither of them on board was not such 
a refusal and disobedience of orders on ship- 
board as would render the men liable to in- 
dictment under the act. Fourth, that the 
shipping articles had not been produced to 
show that the men had shipped for the voy- 
age, or were bound to duty on board. 

The district attorney, for the United 
States, also summed up to the jury, and 
urged the conviction of the prisoners. 

The District Attorney, for the United 
States. 
Alanson Nash, for the prisoners. 

BY THE COURT (charging jury). The 
course proposed by the prisoners' counsel 
had been an unusual one. Nevertheless, the 
court would say that the counsel for the 
prisoners had a strict legal right to call -up- 
on the jury to decide the law and the facts 
in a criminal case, but the court in such a 
case would fully express their opinion to the 
jury what the law was, and felt bound in 
the present case to charge the jury distinct- 
ly and positively upon the points raised by 
the prisoners' counsel. 

In the first place, they would charge the 
jury that the locus in quo where the offence 
was committed was clearly within the admi- 
ralty and maritime jurisdiction of the United 
States and of this court. That the act of 
1835, was different from the act of congress 
of 1790. In one case the statute had said 
that the offence if committed on the high 
seas, or any other waters within the admi- 
ralty and maritime jurisdiction of the Unit- 
ed States, this court should have jurisdic- 
tion. In the first act of 1790, the offence 
must have been committed in a place under 
the sole and exclusive jurisdiction of the 
United States, out of the jurisdiction of any 



particular state. That the jurisdiction of 
the United States court, under the act of 
1835, extended to all places and waters- 
where the tide ebbs and flows. 

To the next point the court charged the 
jui-y, that it was incumbent upon the pris- . 
oners to satisfy the jury that the crew left 
on board were incompetent in pointrof num* 
bers to navigate the vessel safely at sea;, 
they had furnished no evidence on this point,, 
and the master was invested by law, in the- 
absence of any proof to the contrary, with a. 
discretion as to the number of men that 
would be required to navigate his vessel- 
All parties were interested, the master as 
well as the crew, to go to sea with a suf- 
ficient number of men and not short-hand- 
ed, and the law would presume that he did 
the best for all parties of whatever was nec- 
essary to be done, until proof had been of- 
fered to the contrary. 

To the third point, the court said that they 
charged the jury, that the pilot was within 
the intent, spirit, and meaning of the act of 
congress, an officer on board of the vessel, and 
as such the prisoners were bound to have 
obeyed the lawful ordei-s and commands of 
the pilot on board when he had rendered 
himself on board to pilot the vessel to sea; 
that the navigation laws clearly contemplat- 
ed that a pilot should be employed to take 
out and bring in vessels. This was the com- 
mon maritime usage and custom of all na- 
tions; and that the juiy in the present case- 
were bound to consider that the pilot's or- 
ders to put the vessel to sea was a lawful 
order of the master or other pfBcer of the 
ship, and that a refusal to obey the pilot 
was a refusal and neglect of the proper duty 
of the prisoners on. board of such ship, and 
rendered them el*^irly liable under the act of 
congress. 

To the fourth point, the court stated that 
the shipping articles had not been produced,, 
and that if the prisoners were really or- 
dered to go a voyage they had not shipped 
for, they should have made the objection at 
the time of their refusal to do duty, which 
they had not done. The court, under the 
circumstances, would presume that the or- 
ders given' by the pilot were such as show 
that the prisoners were bound to obey by 
the terms of the shipping articles, and, if so„ 
the jury ought to convict the prisoners. 

The jury thereupon retired and came into- 
court and said they found the prisoners guilty 
in manner and form charged in the indict- 
ment. 

THE COURT on a subsequent day passed 
sentence and ordered the prisoners to be 
confined in the county gaol for 60 days and. 
pay a fine of ?1 each. 



3J. S. V. LYON (Case ^o. 15,651) , 
Case Wo. 15,649. 

UNITED STATES v. LYNN. 

[2 Oranch, C. O. 309.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

Witness— Pkivilege—Ingkimi.vatixg Testimony 
•a — Secondary Evidesoe. 

^ 1. A witness is Bot bound to answer a ques- 
tion, if it shall appear to the court that the an- 
swer would have a probable tendency to crimi- 
nate the witness. 

2. The contents of a written paper cannot be 
proved by parol, unless the paper be lost or de- 
stroyed. 

The defendant [Adam Lynn] was indicted 
for sending a challenge to James McGuire to 
fight a duel. James McGuire, who stood in- 
■dicted for accepting the challenge, was pro- 
-duced as a witness for the United States, and 
was asked whether such a written challenge 
Is in existence. 

Mr. Hewitt and Mr. Taylor, for the witness, 
objected, that the answer might tend direct- 
ly to proYe a fact necessary to convict Mr. Mc- 
Guire. 

Mr. Swann, for the United States, men- 
tioned the Case of Kearney, at the last term 
3n Washington [7 Wheat. (20 U. S.) 39], when 
SI majority of this court determined that a 
similar question must be answered by the 
witness. The chief justice of the United 
States, in Burr's Case [Case No. 14,692e], went 
too far in saying that the witness was not 
bound to answer the question, if the answer 
anight tend to prove a fact which would be 
31 necessary link in the chain of evidence to 
support a pr<feeeution against the witness. 

Mr. Taylor, in reply. There is a difference 
between Kearney's Case [supra] and this. 
There, Kearney was not indicted for being 
■concerned in the duel; and the court did not 
know whether he was present as a party, or 
■only as an accidental witness. 

THE COURT (THRUSTON, Circuit Judge, 
.absent) said, that as there is a prosecution 
:against the witness for accepting the chal- 
lenge and as the existence of the challenge 
would be a material fact in the evidence 
sigainst him upon the trial, and as he stated 
that he could not answer the question with- 
out implicating himself, he was not bound to 
a.nswer, 

MORSELL, Circuit Judge, stated his opin- 
ion to be, that as in the present case there 
was a prosecution against the witness for 
iiccepting the challenge, the witness was not 
bound to answer the question, if he had in 
fact accepted the challenge, (which he him- 
■self best knew,) because it appeared to the 
<;ourt that the answer would have a prob- 
able tendency to criminate the witness. 

Evidence having been given that the. chal- 
lenge, if any, was in writing, and in the pos- 
session of a witness residing in Washington, 
THE COURT refused to permit parol evi- 
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dence to be given of its contents, and re- 
fused to adjourn the juiy over, to give the 
United States time to send for that witness! 
Verdict for the defendant. 



Case No. 15,650. 

UNITED STATES v. LYON. 
[See Case No. 8,646.] 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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UNITED STATES v. LYON et al. 

[2 McLean, 249.] i 

Circuit Court, D. Michigan. Oct. Term, 1840. 

Practice— Judgment on Motion— Sureties. 

The act of March 3, 1797 [1 Stat. 512], which 
provides that judgment shall be given at the 
return term against debtors of the United States, 
on motion, is limited to cases in which the 
pnncipal debtor is a party to the action. 

[Tiis was an action, on a bond, by the 
United States against Lucius Lyon and 
others.] 

The Distxiet Attorney, for the United States. 
Mr. Frazer, for defendants. 

OPINION OP THE COURT. This action 
is brought on an official bond, signed by the 

defendants as the surety of , receiver 

of public moneys. The receiver is deceased, 
and, being a defaulter, his account was regu- 
larly certified from the proper department of 
the government, together with a certified copy 
of his bond; and the writ being returnable to 
the last term of this court, a motion was 
made for judgment, under the act of con- 
gress. The motion was continued to the pres- 
ent term, and it is now renewed. 

The continuance of the motion can not 
change the principles on which it must be de- 
cided. It must now stand as it stood when 
first made at the return term of the writ; 
and the question for consideration is, wheth- 
er the plaintiff is entitled to judgment. It 
is insisted that the act of congress, of the 
3d of March, 1797, provides for judgment, 
on motion, unless the defendant shall, in 
open court, make oath that he is equitably 
entitled to credits which had been, previous 
to the commencement of the suit, submitted 
to the consideration of the accounting oflicers 
of the treasury, and rejected, specifying each 
particular claim, so rejected, in the affidavit; 
and that he can not then come safely to trial. 
These are the words of the statute, and. if 
they apply to th** case under consideration, 
the judgment must be entered, as no affidavit 
has been made by either of the defendants. 
The principal in the bond, being dead, is not 
a party to the suit, and it is contended that' 
the above provision can apply only to the 
principal. To this it is answered, that there 

1 FReportefl by Hon, 
Justice.] 



John McLean, Circuit 
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• is no exemption as to securities in the stat- 
"ute, unf., consequently, the provision must 
apply to them equally as to their principal. 
And that duty bonds, on -which judgments are 
uniformly entered at the first term, come un- 
der the same provision. 

This question has not been raised in this 
cu-cuit, and, from the limited examination 
which has been made, it does not appear to 
have been decided in any of the circuits. The 
first section of the act provides, that when 
any revenue? officer, or other person, account- 
able for public money, shall neglect or re- 
fuse to pay into the treasury the sum or bal- 
ance reported to be due to the United States, 
&c., the comptroller shall institute suit, &c. 
This evidently refers to the principal debtor. 
It embraces a revenue officer, or other per- 
son, who owes to- the United States a bal- 
ance on the "adjustment of his account." 
'I he words of the fourth section are: "Where 
suit shall be instituted against any person 
indebted to the United States, the court, 
where the same shall be pending, shall grant 
judgment at the return term, on motion, un- 
less the defendant shall," &c. Now, this pro- 
vision would seem, also, to apply to the debt- 
or of the United States, as described in the 
first section,— a debtor whose account has 
been adjusted, and additional force is given 
to this view, when the conditions are consid- 
ered on which a continuance may be granted. 
The defendant is required to make an affi- 
davit that he is equitably entitled to credits, 
which, before the commencement of the suit, 
nad been presented and rejected at the treas- 
ury; and he is required to "specify each par- 
ticular claim so rejected." Now, how can 
any one, except the principal debtor, make 
this oath? He is, very properly, supposed to 
be acquainted with his accounts including the 
rejected items- And he may well be re- 
quired to specify these items, and to say that 
they were presented to the treasury. But a 
security is not supposed to be, and, in fact 
is not, acquainted with the accounts of his 
principal, or with their adjustment by the 
accounting officers of the treasury. 

No case could better illustrate the propriety 
and force of this view than the one imder 
consideration. The receiver is dead, and suit 
is brought on his bond against his sureties, 
on a balance stated to be due on the adjust- 
ment of his account. The balance is large, 
and is the result of a large account, consist- 
ing of debits and credits. The first notice 
to the sureties, perhaps, of the defalcation, is 
the service of the process some fifteen or 
twenty days before the commencement of the 
court. They are necessarily strangers to the 
accounts, much less are they acquainted with 
the mode of their adjustment. How then can 
they swear that they have credits which 
ought to be allowed? Credits which have 
been presented to the treasury and rejected. 
And how can they specify these credits par- 
ticularly? It is impossible in the nature of 
things. And this is enough to show that con- 



gress could not have intended to require im- 
possibilities, or to make the courts of the- 
United States the instruments of injustice^ 
If it were necessary I would say that con- 
gress have not the power, by an act of leg- 
islation, to take away the exercise of that 
discretion by a court, which is essential to- 
the attainment of justice. They have not 
power to say how a court shall decide a case, 
nor that they shall decide it without evi- 
dence. The practice of the court may, un- 
doubtedly, be regulated by congress. But in. 
the administration of justice contingencies; 
may occur which could not have been fore- 
seen, and for which the law has made no pro- 
vision, and which call for the exercise of the- 
judicial discretion of the court. 

As regards the present question the plain 
import of the language of the act, in the dif- 
ferent sections, limits the provision to the 
principal debtor. Where he is a party to the- 
suit, with the sureties, the affidavit required 
must be made before a continuance is grant- 
ed. For, in such case, if there be any re- 
jected credits he must know them, and can 
state them on oath. And this protects his in- 
nocent securities. It is presumable that the- 
practice referred to of entering judgment at 
the return term on duty or other bonds, must 
be cases where the principal debtor is a party 
to the suit. Any other construction subjects^ 
the sureties to the grossest injustice. Al- 
though in this case a continuance was had, 
at the instance of the court, the court over- 
rules the motion for judgment. The defend- 
ants, under the rul^s of the court, have aright 
to plead, and un'il they shall have been ruled 
to file a plea a judgment will not be entered 
against them. 



Case Wo. 15,65S. 

UNITED STATES v. LYTLE et al. 

[5 McLean. 9.] i 

Circuit Court, D. Ohio. Oct. Term, 1849. 

ExEonTivE Departments— Construction op Laws- 
— How Far Conclusive. 

1. The executive in carrying into effect laws^ 
must necessarily give a construction to them, 
and such construction is binding upon the ju- 
diciary, when private rights are not affected. 

[Cited in Westbrook v. Miller, 22 N. W. 256, 
56 MicJi. 152.] 

2. The treasury department cannot enlarge the- 
district of a surveyor general, but where such 
district depends upon the construction of vari- 
ous acts of congress, and those acts have been 
uniformly construed one way, and such construc- 
tion has been repeatedly sanctioned by legis- 
lative action, it must be considered as conclusive- 
ou the judiciary. 

[Cited in brief in People v. Commissioners- 
State Contracts, 11 N. E. 181.] 

3. And where such construction had been fixed 
for years, a security to a surveyor general's- 
bond, cannot set up in defence as a bar to a 
suit on the bond that the duties as performed, 
were beyond the proper limits of the surveyor- 
general's district 

1 [Reported by Hon. John McLean, Circuit 
-J ustice. J 



U. S. V. LYTLE (Case JSTo, 15,652) 



[26 Fed. Cas. page 1038] 



At law. 

Mr. Bartley, U- S. Dist Atty., and Mr. Stan- 
"bery, for the United States. 
Ewing & Swayne, for defendants. 

OPINION OF THE COURT.2 This action 
is brought on an official bond given by Robert 
T. Lytle, as surveyor general, dated 29th 
April, 1836. The bond recites, "that where- 
£LS, the president of the United States had, 
pui'suant to law, appointed Robert T. Lytle, 
the surveyor general of the public lands, in 
the states of Ohio, Indiana, and Michigan ter- 
ritory," &c., the conditions of which were, 
"that the said Robert T. Lytle should faith- 
fully disburse, according to law, all moneys 
-placed in his hands for disbursement, and 
iihould faithfully discharge the duties of said 
■office." 

The declaration contained many counts, to 
which several pleas were filed, setting up 
that the duties of Lytle were to be performed, 
and his disbursements made, within the 
states of Ohio and Indiana, and that part of 
Michigan territory east of a line drawn due 
north from the Wabash river and Port Vin- 
■cennes to the Canada sliore; and that a large 
part of the moneys placed in his hands for 
►disbursement, was required to be disbursed 
lieyond these limits, and for the faithful dis- 
"bursement of which, the sureties of the said 
Lytle are not responsible; and that the ac- 
counts kept by the government do not dis- 
tinguish between the sums disbursed by him 
beyond those limits, and those paid within 
them. The plaintiffs demurred to these 
pleas. 

By the pleadings, the issue is made to turn 
upon the extent of the legally constituted dis- 
trict of the surveyor general. The first sec- 
tion of the act of May 18, 179G [1 Stat. 464], 
provided, "that a surveyor general shall be 
appointed, whose duty it shall be to engage 
a sufficient number of skillful surveyors as 
his deputies, whom he shall cause, without 
delay, to survey and mark the unascertained 
outlines of the lauds lying north-west of the 
Ohio river, and above the mouth of the Ken- 
tucky river, in which the titles of the Indian 
tribes have been extinguished," &c. The act 
of March 26, 1804 [2 Stat. 277], extends the 
power of the surveyor general* over "all the 
public lands of the United States, to which 
the Indian title has been or shall be hereafter 
extinguished, north of the river Ohio, and 
east of the river Mississippi." On the 28th 
February, 1809, the Illinois territoi-y was estab- 
lished, to consist of "all that part of Indiana 
territory which lies west of the Wabash 
river, and a direct line drawn from said Wa- 

2 This opinion was prepared, though not deliv- 
ered. The case was taken up and adjusted on 
equitable principles, by Mr. Meredith, the secre- 
tary of the treasury. As the questions raised 
by the demurrer are not understood to have in- 
fluenced the adjustment of the claim, on its mer- 
its; and as the view of the court on the demur- 
rer embraced some matters of interest, the opin- 
ion is published. 



bash river and Port Vincennes, due north, to 
the territorial line and Canada shore." The 
act of April 29, 1816 [3 Stat. 323], authorizes 
the appointment of a "surveyor of the lands 
of the United States, in the territories of 
Illinois and Missouri. And he is required to 
cause so much of the public land to be sur- 
veyed as the president of the United States 
shall direct, and to which the titles of the 
Indian tribes have been extinguished, in the 
manner, and to do and perform all such other 
acts in relation to such lands, as the surveyor 
general is authorized and directed to do in 
relation to the same." And all repugnant 
acts are repealed. 

These acts, it is admitted, reduced the dis- 
trict of the surveyor general, to the states of 
Ohio and Indiana, and so much of the Michi- 
gan territory as lies east of the line above des- 
ignated, as constituting the eastern bound- 
ary of the Illinois territory. By the act of 
April IS, 1818 [3 Stat. 428], the people of Il- 
linois were authorized to form a constitution 
and establish a state government. The state 
to be bounded on the north by latitude 42 
deg. 30 min., and all the country north of that 
line was annexed to Michigan territory. This 
is the tract of country embraced by Wiscon- 
sin. And it is claimed that the annexed ter- 
ritory was taken out of the jurisdiction of the 
surveyor for Illinois and Missouri, and placed 
in that of the surveyor general, who, it is 
contended, had jurisdiction over all the pub- 
lie lands, to which the Indian title was extin- 
guished, and which were not made subject to 
any other surveyor. 

AVhen the surveyor general was first ap- 
pointed, his jurisdiction was limited and spe- 
cial over the public lands, and it has con- 
tinued to be so. In this respect his powers 
appear lo be similar to those of the survey- 
ors which have since been appointed. His 
district was large at first, but it was reduced 
by the establishment of other and independ- 
ent districts, and the law confers upon him 
no general powers which do not belong to 
other surveyors. There seems to be, there- 
fore, no ground for the position that his pow- 
ers extend to all the public lands wherever 
situated, which do not lie within a special ju- 
risdiction. He is called the surveyor gen- 
eral, but he has no superintendeney over the 
other surveyors, and the name having been 
given, it is presumed, to distinguish him from 
the deputy surveyors he was authorized to 
appoint, it is still accorded to him generally, 
although the same reason would apply it to 
other surveyors who exercise similar powers, 
and who, in various other acts, are called 
surveyors general. 

The great question in the case is, whether 
the district of country west of Lake Michi- 
gan, and within the ten-itory of Michigan, 
was embraced by the district for which Lytle 
was appointed surveyor general. There can 
be no doubt that the treasury department con- 
sidered the country west of Lake Michigan as 
being within his district. 
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In explanation of the estimates of the ex- 
penses of surveying tlie public lands, for the 
year 1833, submitted by the seeretaiy of the 
ti-easury, there was an item of ?50,000 "for 
Ohio, Indiana, and Michigan peninsula';; also 
surveys west of the lake." These items 
■were contained in ihe report. of the commis- 
sioner of the general land office. And in an 
official letter of Sir. Williams,, the predeces- 
sor of Mr. Lytle, November 7, 1832, the fol- 
lowing items of expenditure ai*e required: 
■"For surveying the public lands in the ilich- 
igan territory, west of Lalie Michigan, for 
.•contracts now existing, $20,000. For other 
surveys in Ohio, Indiana, and the peninsula 
of Michigan, §5.000." In a letter of the com- 
missioner of the general land office, dated 
February 9, 1S36. iu answer to inquiries made 
of him by a member of the house of repre- 
sentatives, he says: "As those lands lying 
north of the stale of Missouri are in the ter- 
ritory of Michigan, they would, therefore, be 
under the jurisdiction of the sui-veyor general, 
a.t Cincinnati." And in an official letter to 
Mr. Lytle, dated August 16, 1836, he says: 
^'550,000 have been appropriated for survey- 
ing in Michigan teiritory, west of the Lake, 
nnd in Wisconsin territory, which amount 
exceeds, by .?25,000, that submitted in your 
last annual report." These, and other official 
letters of the surveyor general and of 'the 
treasury department, show, that before the 
^iate of Lytle's bond, and after it, his district 
was considered as embracing the whole of 
Michigan territory. 

In the argument it was stated, that the 
terms "surveyor general* were applied only 
to the surveyor of the above district. In this 
the counsel are mistaken. In the correspond- 
ence of the land office, other surveyors are 
occasionally called surveyors general; and 
also in the reports of committees. In the act 
of aiareh 3, 1831 [4 Stat. 492], to create the 
office of surveyor of the public lands for the 
state of Louisiana, the first section provides, 
""that a surveyor general for the state of Lou- 
isiana shall oe appointed," &c. And also in 
the act of May 7, 1822 [3 Stat. 697], by the 
first section, "eveiy surveyor general is re- 
quired to give bond." And in the second 
section, "the commission of every surveyor 
general in office wap to expire on the 1st day 
of February ensuing; and every surveyor 
general's commission afterwards, was limited 
to four yeart." But, generally, the name of 
suiTcyor general was applied to the surveyor 
of Ohio, Indiana, and Michigan. And where 
such designation is used in any of the acts, 
which have a bearing on this controversy, 
there can be no doubt of its application. 

The views of the treasury department in 
regard to the extent of the surveyor general's 
district', were sanctioned by numerous acts of 
congress. This has been done imiformly 
since the passage ot the act of April 18, 1818, 
authorizing the people of Illinois to establish 
a state government, and annexing the ter- 
ritory north of the state boundary to Michi- 



gan. Such annexation seems to have been 
considered by congress and the treasury de- 
partment, as extending the surveyor general's 
district. By the act of March 3, 1831, all 
the public lands to which the Indian title had 
been extinguished, lying north of the north- 
ern boundary of the state of Illinois, west of 
Lake Michigan, and east of the Mississippi 
river, were required t. be surveyed in the 
same manner, and under the same regula- 
tions, &c., as other lands are surveyed. The 
act of June 28, 1834, attached the country 
north of the state of .Missouri, west of the 
Mississippi, and east of the JMissouri river, 
to Michigan territory. This district after- 
wards constituted the territory of Iowa. The 
act of aiay 11. 1820 [3 Stat. 572], continued 
the powers of the commissioners to decide 
on the "rights of certain claimants of land in 
the district of Detroit, and, for other pur- 
poses," appointed under the act of April 23, 
1812 [2 Stat. 710]. And the commissioners 
were authorized to ascertain the claims to 
land at the settlements of Green Bay and 
Prairie du Chien; and the second section of 
the latter act was revived. By that section o 
the ti-acts confirmed were directed to be sur- 
veyed under the direction of the surveyor 
general, by such of his assistants as the said 
surveyor general shall appoint. By the act 
of February 21. 1823 [3 Stat. 724], the above 
act of 1820 is revived and extended to claims 
in the county of Michilimackinaw, and the 
sixth section provides, that it "shall be the 
duty of the surveyor general of the United 
States, under the direction of the secretary of 
tlie treasuiy, to cause the land confirmed by 
this act to be surveyed," &e. These claims 
were west of Lake Michigan. The act of 
July 2, 1836 [5 Stat. 70], required the sui-veyor 
general to lay off the towns of Fort Madi- 
son and Burlington, Belleview, Dubuque, 
and Peru, in the territory of Wisconsin. By 
the act of April 20, 1836 [Id. 10], the Wiscon- 
sin territory was organized, and Iowa was 
annexed to it. The twelfth section enacted 
that the laws of the United States are hereby 
extended over, and shall be in force, in said 
territory, so far as the same or any provi- 
sions thereof may be applicable. 

A letter from the commissioner of the gen- 
eral land office, da^ed August 28, 1831, to Mr. 
Williams, the predecessor of Lytle, directed 
him to cause to be sui-veyed without unnec- 
essary delay, the four principal meridian lines 
in continuation of that meridian which will 
be run by Col. McKee, (the surveyor of Ilh- 
nois and Missouri) to the northern boundary 
line of Dlinois. That line strikes the Wis- 
consin river, north of Illinois, not far from - 
the Mississippi. In the appropriation bills 
since 1827, the surveyor general of Ohio, In- 
diana, and Michigan, is named, as the other 
surveyors are, of '■he states and territories 
which compose their several districts. This 
shows the view of congress as to the extent 
of their respective districts. The tei-ritory 
of 'rt^isconsin was created by the act oi April 
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20, 1836; and by the act of June 12, 1838 
[5 Stat. 243], provision was made for the 
appointment of a surveyor of the territory, 
"who shall have authority and perform the 
same duties respecting the public lands, and 
private land claims in the territory of Wis- 
consin, as are now vested in and required of 
the surveyor of the lands of the United 
States in Ohio." And the second section re- 
quires the "surveyor for Ohio to deliver to 
the surveyor of Wisconsin territory, all the 
maps, papers, records, and documents, relat- 
ing to the public lands and private land 
claims in the said territory of Wisconsin, 
which may be in his office." 

This latter act is conclusive as to the con- 
struction given by congress, in regard to the 
extent of the district of the surveyor general. 
The act was passed subsequent to the date 
of Lytle's bond, and it cannot, therefore, 
affect the legality oi the bond, but it is re- 
ferred to as showing the uniform construc- 
tion of the district, and in corroboration of 
prior acts. The appropriation biU for 1818, 
gives ?1000 to the surveyor of the Illinois and 
Missouri territories. In a similar bill for 
1819, the state of Illinois having been estab- 
lished, the appropriation was for the like 
sum to the surveyor in the state of Illinois 
and the Missouri territory. And such was 
substantially the designation - given to the 
above surveyor down to the year 1836. Prior 
to that, the appropriations for surveying were 
made in gross; but in that year they were 
made specifically, for the Michigan peninsula, 
and for Michigan west of the Lake, and in 
Wisconsin; and also for Illinois and Missouri. 
This mode of making such appropriations has 
since been observed Since the act of 1816, 
constituting a surveyor's district of the Illi- 
nois and Missouri territories, and which lim- 
ited the jurisdiction of the surveyor general 
of Ohio to the eastern line of Illinois, there 
has been no direct legislative action on the 
subject. And it is contended that the bound- 
aries of a surveyor's district can only be ex- 
tended or altered by direct legislation. 

In establishing surveyor's districts, states 
and territories are referred to, as a conven- 
ient mode of fixing their boundaries. They 
might have been described by water courses, 
degrees of latitude, or by mathematical lines 
between given points. But the boundaries 
of states and territories being better known, 
generally, than other 'lines, they have been 
preferred. Surveyor's districts thus formed, 
are in no way connected with the political 
organization of a state or teri'itory, or af- 
fected by the change of their boundaries. 
By the act of March 3, 1807 [2 Stat. 448], 
the president of the United States was au- 
thorized to lease lead mines in the Indiana 
territory; but those mines were included 
within the Illinois territory, subsequently 
established, and it was objected, therefore, 
on that and other grounds, that the president 
had no power to lease. But the court, in 
U. S. V. Gratiot [Case No. 15,249], said: "'The 
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act authorizing the president to lease lead 
mines refers to them as situated in the ter- 
ritoiy of Indiana; but this is merely de- 
scriptive of the locality of the mines, and 
does; not limit the exercise of the power to 
the boundaries of Indiana, as they might 
afterwards be changed. The lead mines 
within the original limits of the territory 
were the mines which the law authorized 
the president to lease; and no subdivision 
of the territory, or change from a territorial 
to a state government, can afCect the exer- 
cise of the power." 

These remarks have some application to 
the principle of the case luider considera- 
tion. And if it stood upon the acts of 1810 
and 1818, it would seem that the surveyor 
general's district was limited to the eastern 
line of the Illinois territory. The act of 
1818, which attached the land north of the 
state line of Illinois to Michigan, enlarged 
that territory, but this did not necessarily 
enlarge the district of the surveyor general. 
But a different construction has been placed 
ujion that act by the treasury department, 
and by congress. It cannot be doubted that 
they construed the district of the surveyor 
general as embracing the whole of the Mich- 
igan territory- And this construction has 
been acted upon by the treasuiy department 
from 1818, in directing surveys to be made» 
and in issuing patents; and by congress, in 
making appropriations for such surveys; in. 
requiring private claims to be surveyed west 
of Lake Michigan, by the surveyor general, 
and by making no other provision for sur- 
veys within that t&rritory. 

It is admitted that the treasury depart- 
ment has not power to establish or alter 
the district of the surveyor general. But 
the executive branch of the government is 
bound to give effect to the laws which regii- 
late its duties. And this necessarily re 
quires a constniction of those laws. And 
where such construction has been acted on 
for a great number of years, under the sanc- 
tions of the law-malxing power, it becomes 
a serious question how far the judicial pow- 
er can or should interfere. So far as the 
public are concerned, there can be no doubt 
that the surveys made by the surveyor gen- 
eral, in every part of Michigan, are valid. 
And we suppose that the surveys of priva'.e 
claims, under the special acts, within die 
same territory, are also valid. Under those 
acts of the government, rights have been 
acquired, which ought not, and, perhaps, 
cannot be shaken. Lapse of time, with its 
healing effects, and in all its force, applies 
to such rights. Where, imder an executive 
construction of the law, a wrong is done to 
an individual, the courts will give him re- 
dress. But where no such wrong is di:it\ 
it is supposed that acts of the executive- 
within the general scope of its powers, and 
by virtue of law, cannot be reviewed, though, 
to some extent, the letter of the law may 
not have been followed. There is no court 
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of errors, in which, executive decisions that 
do not affect individual rights, can be re- 
versed. 

Congress have, since 1827, in prescribing 
the duties of the surveyor general, in appro- 
priating his salary, and in aH legislative ref- 
erence to him, spoken of him as the sur- 
veyor general of Ohio, Indiana, and Mich- 
igan. And the other surveyors are named 
as surveyors of the states or territories 
which compose their respective districts. 
This designation is important as showing 
the view of congress in regard to the juris- 
diction of the surveyor general; and when 
taken in connection with other acts, can 
leave no doubt upon the mind of any one, 
that they authorized and required him to 
perform his functions within the entire terri- 
tory of Michigan. This, then, is not a mere 
legislative construction of a previous act, but 
a recognition of rights, and an imposition of 
duties by the paramount authority. That 
the surveyor general was as responsible for 
the duties thus imposed, as for the perform- 
ance of any other duties which belonged to 
his office, we suppose to be unquestionable. 
He was then, in making surveys in the terri- 
tory west of Lake Michigan, acting in the 
line of his duty under the sanctions of law. 
The surveys were rectuired to be made by 
law; the surveyor general was instructed, 
by the proper authority, to cause them to be 
made; and they were made accordingly, 
imder his direction. They were made with- 
in the territory of Michigan, and that, by 
the concurrent views and action of the 
treasury department, and of congress, was 
within the district of the surveyor general. 
AVhether this resulted from a construction of 
the act of 1818, or the act of April 20, 1836, 
which organized the territory of Wisconsin, 
and extended the laws of the United States 
over it, or of some other act, may not be 
material; the fact of the exercise of juris- 
diction imder the direction of the law-mak- 
ing power is undisputed. 

From these facts the question arises, 
whether the defendants, as sureties of Lytle. 
are responsible for his disbursements west 
of Lake Michigan. The first bond of Lytle 
was dated April 23, 1835, the second, on 
which this suit is brought, April 29, 1836. 
Before the date of the first bond, and in the 
time of "Williams, the predecessor of Lytle, 
contracts were made, and sui*veys were be- 
ing executed west of the Lake. And the 
first report of Lytle contained requisitions 
for appropriations to continue those surveys, 
and cover expenses in making them, already 
incurred. Thex-e could have been no sur- 
prise to the surveyor general, or to his sm'e- 
ties, that he was called upon to superintend 
these surveys. They constituted no incon- 
siderable part of his duties, as they had 
done those of his predecessor. 

In the general appropriation law of 1837, 
there was appropriated "for completing the 
fiiu:veys, &a, in Ohio, Indiana, Michigan, and 
26FED.OAS.— 66 
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Wisconsin, $3,040," and "for surveying of 
the public lands in the district composed of 
the states of Illinois and Missouri, $36,000." 
Here, as in other cases of appropriations for 
surveys, the districts are designated. The 
question does not- arise whether the sure- 
ties are responsible for the performance of 
new and £(dditional duties, imposed by law 
on the surveyor general, after the date of 
the bond. If the Michigan territory, west 
of the Lake, was within the district of the 
surveyor general, it is not pretended that 
the duties required of him did not belong to 
the office, when the defendants became 
bound as sureties. The recital in the bond 
stated that "pursuant to law the president 
had appointed Lytle surveyor general of the 
public lands, in the state of Ohio, Indiana, 
and Michigan territory." And if the whole 
of Michigan territory was embraced in tlie 
district, then the bond does not extend be- 
yond the law. That the entire territory was 
within the district appears from the action 
of the treasury department, and the authori- 
tative action of congress. 

But it is objected, "if the territory now 
Wisconsin and Iowa, tiie latter lying west 
of the Mississippi river, became a part of 
-the surveyor general's district, by being at- 
tached to and made a part of the Michigan 
territory, tliat the same territory, by being 
detached, on the same principle, ceased to 
be a part of the district." This consequence 
does by no means follow. The above terri- 
tory was made a part of the Michigan terri- 
tory, and, by various acts of congress, the 
duties of the siirveyor general were required 
to be performed within the annexed terri- 
tory, as a part of Michigan. Subsequently, 
the Wisconsin territory was established, and 
the surveyor general, under the orders of 
the treasmy department and the sanctions of 
congress, continued to discharge his func- 
tions until, by the act of ]83S, provision was 
made to appoint a surveyor general for Wis- 
consin. In that act congress provide that 
the new surveyor "shall have authority and 
perform the same duties respecting the pub- 
lic lands and private land claims in the ter- 
ritory of Wisconsin, as are now vested in 
and required of the surveyor of the lands of 
the United States in Ohio." They give to 
the Wisconsin surveyor,- by this act, no more 
power over the public lands of the territory 
than was vested in the surveyor general. 
If he had no power to malie surveys in this 
territory, then the surveyor of the territory 
received none imder the act 

Where the boundaxy of a state or territory 
constitutes the surveyor's district, and that 
boundaiy is enlarged, the ai-gument is not 
without plausibility, that the district is also 
enlarged. But when the district thus en- 
larged is sanctioned by numerous acts of 
legislation, and by a uniform course of the 
treasury department, for a great number of 
years, there would seem to be little ground 
for doubt on the subject. Congress had the 
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power to require the surveyor general to 
perform duties in any state or territory, 
without fixing the boundary of his district 
The law requiring his duties to he perform- 
ed in a territory or state, makes such terri- 
tory or state his district Now, this was 
done, substantially, in Wisconsin territory. 
The law required the lands in that territory 
to be surveyed, to which the Indian title had 
been extinguished. Those lands, by tbe uni- 
form action of congress, and of the executive 
department, for eighteen years before the 
appointment of Lytle were considered within 
the district of the surveyor general. No oth- 
er surveyor had any jurisdiction over them. 
None other claimed or exercised such right, 
or was authorized to do so uhder the acts of 
congress. This would seem to be conclusive 
as to the jurisdiction of the surveyor general. 
After the most deliberate exammation of 
this case, and under the pressure of the 
executive construction of the laws, sanction- 
ed in various forms by the legislative power, 
I am brought to the conclusion, cpntrary to 
my impression during the argument, that the 
wj:iole of the territory of Michigan was em- 
braced in the district of the surveyor gen- 
eral; and, consequently, that the bond of the 
defendants is not void or inoperative, on the 
ground stated in the pleas. The demimrers 
to the pleas are, therefore, sustained. 



Case No. 15,663. 

UNITED STATES v. McARDLE. 

[2 Sawy. 367.] i 

District Court, D. Oregon. April 1, 1873. 

Seamen— Shipping Act— Foreign Vessels— Aar- 

BIGUITIES. 

1. Section 51 of the act of June 7, 1872 (17 
Stat 273), commonly called the shipping act, 
applies to seamen engaged on foreign vessels 
while in American waters. 

[Followed in U, S. v. Sullivan, 43 Fed. 604. 
Cited in Grant v. IT. S., 7 C. C- A. 436, 58 
Fed. 696.] 

2. The title of an act cannot control plain 
words in the body of the statute, but taken in 
connection with other parts, it may assist in re- 
moving ambiguities; but the title of the act of 
June 7, 1872, supra, does not allude to the sub-- 
ject of the conduct and discipline of seamen pro- 
vided for in sections 51 to 59 inclusive. 

[Cited in Hahn v. Salmon, 20 Fed. 809.] 

This indictment charges that the defend- 
ant [James McArdle], on February 26, 1873, 
being lawfully engaged as a cook upon the 
British ship Gemini, within the district afore- 
said, did then and there "wilfully and con- 
tinuously disobey the lawful commands" of 
the chief oflacer of said ship — stating the 
command— conti-ary to the statute, etc. On 
the trial the jury found a verdict of guilty 
of disobedience, but' not continuous. After- 
ward the defendant's counsel moved in ar- 
rest of judgment which motion was argued 
and submitted on March 19. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Addison 0. Gibbs, for the United States. 
Cyrus Dolph, for defendant 

DEADY, District Judge. The ground of 
the motion is, that the facts stated in the 
indictment do not constitute a crime against 
the laws of the United States. Section 51 
of the act of June 7, 1872 (17 Stat 275), com- 
monly called the shipping act, provides; 
"That when any seaman who has been law- 
fully engaged * * * commits any of the 
following offenses, he shall be liable to be 
punished as follows, that is to say: » « * 
Fourthly, for wilful disobedience to any law- 
ful command, he shall be liable to imprison- 
ment etc. Fifthly, for continued wilful dis- 
obedience to any lawful commands * * * 
he shall be liable to imprisonment for any 
period not exceeding six months," etc. 

Counsel for the motion maintain that this 
act does not apply to seamen other than 
those on board American vessels. In sup- 
port of this position, he cites sections 47, 50. 
55 and 65, and the title of the act as be- 
ing incompatible with the idea that the act 
was intended to apply to seamen on foreign 
vessels, even in American waters. But it 
does not necessarily follow that if sections 
47, 50 and 55 are inapplicable to seamen on 
foreign ships, section 51 should be construed 
to be so also. In scope and purpose they 
differ very much from the latter one. Sec- 
tions 47 and 50 relate to the collection and 
disposition of the impaid wages and effects 
of seamen dying in the United States, while 
section 51 relates solely to the misconduct 
of seamen. Besides, these sections 47 and 
50 do not in terms exclude from their opera- 
tion the wages and effects of seamen belong- 
ing to foreign ships. Like the section under 
consideration, their language is general and 
unqualified, and includes all seamen in the 
circumstances therein described. The sub- 
ject matter—the collection and disposition of 
the unpaid wages and effects of seamen dy- 
ing in the United States— is as much within 
the jurisdiction of the national government 
in the ease of seamen belonging to foreign 
ships as American ones, and, so far as ap- 
pears, I see no reason why these sections 
should be held inapplicable to either. 

Section 55 relates to the disposition of 
seamen's wages and effects forfeited for de- 
sertion and other oft'enses against the act. 
It is also general and unqualified in its 
terms, and may as well apply to the wages 
of a seaman belonging to a foreign ship, 
where the act causing the forfeiture takes 
place within the jurisdiction of the United 
States, as those of any other. 

But section 65 is the one principally relied 
upon by counsel, as showing, that the whole 
act, and every section of It, however gen- 
eral and unqualified in its terms, must be 
restrained to the cases of seamen on vessels 
belonging to the citizens of the United States. 
It provides: 
"Sec. 65. That to avoid doubt in the con- 
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struetion of this act, every person having 
the commanti of any ship belonging to any 
citizen of the United States shall, within the 
meaning and for the purposes of this act, 
be deemed and taken to be the 'master* of 
such ship; and that every person (appren- 
tices excepted), who shall be employed or 
engaged to serve in any capacity on board 
the same, shall be deemed and taken to be 
a 'seaman' within the meaning and for the 
purposes of this act; and that the term 
^ship' shall be taken and understood to com- 
prehend every description of vessel navigat- 
ing on any sea or channel, lake or river to 
which the provisions of this law may be 
applicable; and the term 'owner* shall be 
taken and understood to comprehend all the 
several persons, if more than one, to whom 
the ship shall belong." 

Now the effect of all this is only to de- 
clare, in a certain class of ieases, to wit, 
ships "belonging to any citizen of the tfnited 
States," two things already well established: 
(1) that the person having the command of 
a ship, shall be deemed the master thereof; 
and (2) that every person employed thereon 
shall be deemed a seaman. But the section 
does not declare that the term "seamen," 
as used in the act, or that the act itself, shall 
be held to apply only to seamen serving on 
ships belonging to citizens of the United 
States, and therefore it does not affect the 
question under consideration. 

Moreover, the definition here given of the 
term "ship," furnishes evidence that con- 
gress did not intend to limit the operation 
of the act in all respects to American ships 
and their crews. If such had been the in- 
tention of the law maker, the language em- 
ployed would have been to this effect: the 
term "ship" shall be taken to comprehend 
every description of vessel belonging to any 
citizen of the United States, and not oth- 
erwise; instead of which the term is defined 
so as to comprehend, at least, every de- 
scription of vessel, whether foreign or do- 
mestic, navigating "on any" water within 
the jurisdiction of the United States; for 
the provisions of this law must be applica- 
ble to "any sea or channel, lake or river," 
within the jurisdiction of the government 
which enacted it. 

It is also insisted that the title of .the act 
indicates that it was not the intention of 
congress to include seamen belonging to for- 
eign ships within its operation. The title 
reads: "An act to authorize the appointment 
of shipping commissioners by the several 
circuit courts of the United States, to super- 
intend the shipping and discharge of seamen 
engaged in merchant ships belonging to the 
United States, and for the further protec- 
tion of seamen." 

The title of an act cannot control plain 
words in the body of the statute, but, taken 
in connection with other parts, it may assist 
in removing ambiguities'. U. S. v. Fisher, 
2 Granch [6 U. S.] 386. I find the latest 
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enunciation of the general rule upon this 
subject laid down in Hadden v. The Col- 
lector, 5 Wall. [72 U. S.] 110, by Me. Justice 
Field, as follows: "The title of an act fur- 
nishes little aid in the construction of its 
provisions. Originally in the English courts 
the title was held to be no part of the act; 
'no more,' says lord Holt, 'than the title 
of a book is part of the book.' Mills v. Wil- 
kins, 6 Mod. 62. It was generally framed 
by the clerk of the house of parliament, 
where the act originated, and was intended 
only as a means of convenient reference. 
At the present day the title constitues a part 
of the act, but it is still considered as only 
a formal part; it cannot be used to extend 
or restrain any positive provisions contained 
in the body of the act. It is only when the 
meaning of these is doubtful that resort 
may be had to the titie, and even then it 
has littie weight It is seldom, the subject 
of special consideration by the legislature. 
These observations apply with special force 
to acts of congress. Every one who has had 
occasion to examine them has found the 
most incongruous provisions, having no ref- 
erence to the matter specified in the titie." 

Admitting for ,the time being that it is 
doubtful whether the words "seamen," as 
used in section 51 should be held to include 
the defendant, does the titie aid in solving 
such doubt, and how? It specifies three sub- 
jects: (1) The employment of shipping com- 
missioners; (2) the employment and dis- 
charge of seamen; and (3) the further pro- 
tection of seamen. ^ 

If in the body of the act it is doubtful, as 
it appears to be, whether these commission- 
ers are only to superintend the employment 
-and discharge of seamen engaged on ships 
belonging to citizens of the United States, 
then this plain indication in the title, of the 
purpose of' the act in this respect, would 
resolve such doubt accordingly. But section 
51 does not relate to the employment of sea- 
men, but their discipline and punishment for 
desertion, disobedience and disorder, and 
therefore this specification in the titie does^ 
not afEeet the question of what seamen this 
section includes. 

The third specification in the title is. 
"the further protection of seamen." This 
clause does not in terms confine the opera- 
tion of the act in this respect to any par- 
ticular seaman, but so far as it goes, in- 
dicates that the term, except in the matter 
of their employment and discharge, was 
intended to include "seamen" engaged on 
any ship while within the jurisdiction of the 
United States. 

The subject of the protection of seamen 
is provided for in what may be called a 
chapter of the act entitied "Protection of 
Seamen," being sections 61 to 64 inclusive. 
They relate to the attachment and assign- 
ment of seamen's wages, and the unlawful 
boarding of vessels and soliciting seamen to 
go on shore. 
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From the terms used and the nature of 
things, their operation is confined to ports 
and waters of the United States, and all 
their provisions are alike applicable to any 
seaman in an American port, without refer- 
ence to the nationality of the vessel on 
which he is engaged; and there can be no 
doubt but that the best public policy of a 
commercial people and the comity of civil- 
ized nations demand that this should be so. 

The act from section 51 to 59, inclusive of 
both, relates to the conduct of seamen, and 
so far is designated, "Discipline of Seamen." 
The subject is not mentioned in the title, 
and therefore it can have no effect in the 
construction of these sections. As in the 
case of the sections relating to the "Protec- 
tion of Seamen," no discrimination is at- 
tempted to be made in the sections between 
seamen on account of the nationality of the 
vessels in which they are engaged or for 
any reason. Wherever the term "seamen" 
occurs it is used generally and without qual- 
ification. 

The first of these, section 51, is the one 
under which this indictment is founds It re- 
lates wholly to the definition and punish- 
ment of offenses by seamen, such as deser- 
tion, disobedience, embezzlement of cargo 
and the like, all or any of which may be 
committed in an American port by seamen 
serving on foreign vessels as well as on 
American, The language of the section is 
plain and peremptory, and includes the case 
\ of the defendant, and unless it appears from 
some other provision of the act, that the 
word "seamen," as here used, should be 
construed to apply only to seamen engaged 
on board ships belonging to citizens of the 
United States, there must be Judgment in 
pursuance of the verdict. 

Every commercial nation is directly inter- 
ested in maintaining discipline, and prevent- 
ing desertion and disobedience among the 
crews of foreign vessels while in its ports. 
If such conduct is allowed to go unpunish- 
ed, so far as they are concerned, the exara- 
'»ple will become contagious and lead to gen- 
eral disorder, to the injury of commerce 
and the country. The comity of nations re- 
quires that each one shall furnish the means 
of arresting and punishing any seaman 
guilty of these offenses while in its ports. 

The argument for the defendant assumes 
that his ease is not within the letter of the 
act, and cites U. S. v. Sheldon, 2 Wheat. 
[15 U. S.] 120,. to show that a penal act ought 
not to receive an equitable construction so 
as to extend it to a case not within the 
correct and ordinary meaning of its lan- 
guage. The rule, as stated in the authority, 
is admitted, but it is an error to assume 
that the case of the defendant is not within 
the letter of section 51. In fact, the defend- 
ant seeks to have the act equitably con- 
strued in his favor, so as to take his case 
out of the plain letter of the section. 

Take the section as it reads, and the de- 



fendant being a seaman, lawfully engaged 
on the ship Gemini, within the jurisdiction 
of this court, at the time of the commission 
of the willful disobedience alleged in the 
indictment, he is within the correct and or- 
dinary signification of its language, and as 
there is nothing in the act, its title, purpose 
or nature to justify a narrowing construc- 
tion of this language, so as to exclude from 
its operations the ease laid in the indict- 
ment, there is no ground upon which the 
motion can be allowed. 
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UNITED STATES v, McAVOY. 

[4 Blatchf. 418; 1 18 How. Prac. 380.] 

Circuit Court, S. D. New York. Jan. 28, 1860. 

Criminal Law— Indictment — Signature op Dis- 
trict Attojinei — Setting Fire to Ship. 

1. Where a grand jury was empanneled and 
sworn during the lifetime of a district attorney, 
and was charged by the court to enquire into 
the cases of all persons imprisoned for criminal 
offences against the laws of the United States, 
and then the district attorney died, and after- 
wards the prisoner was exammed and commit- 
ted by a commissioner, and an indictment was 
found against him while the office of district 
attorney was vacant, Jield that the grand jury 
was empowered to take cognizance of the case. 

2. The indictment not having been signed by 
any district attorney, and a new district attor- 
ney having caused the prisoner to be arraigned 
and tried on the indictment, Jield, that such ac- 
tion of the new district attorney was full evi- 
dence to the court of his concurrence in the ac- 
tion of the grand jury, and of his prosecution 
of the prisouer in lie name of the United 
States, pursuant to the directions of the stat- 
ute, 

3. The signature of a district attorney is no 
part of an indictment, and is only necessary as 
evidence to the court that he is prosecuting the 
offender conformably to the duty imposed on him 
by statute. 

4. No power is conferred, by statute or usage, 
on the courts of the United States, to recognize 
a suit, civil or criminal, as legally before them, 
in the name of the United States, unless it is 
instituted and prosecuted by a district attorney 
legally appointed and commissioned conformably 
to the statute. 

[Cited in Confiscation Cases, 7 Wall. (74 U. 

S.) 457; U- S. v. Doughty, Case No. 14,986; 

U. S. V. Stone, 8 Fed. 261.] 
[Cited in brief in U. S. v. Draper, 8 Mackey, 

85.] 

5. WJiere the offence of wilfully setting fire to 
a ship at sea, with intent to burn her, under sec- 
tion 7 of the act of July 29, 1850 (9 Stat. 441), 
being a felony, was charged in an indictment, in 
the words of the statute, held, that it was not 
necessary that the indictment should charge that 
the offence was committed feloniously. 

This was a motion in arrest of judgment. 
The defendant [John C. McAvoy] was in- 
dieted, under section 7 of the act of July 29, 
1850 (9 Stat. 441), for setting fire at sea to 
the ship Japan, with intent to bum her, and 
was tried and convicted. The grounds urged 
in support of the motion were (1) that the 
indictment did not bear the signature of a 

I [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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-district attorney, that office being vacant 
when tlie indictment was found; (2) that 
the indictment did not charge that the of- 
fence, being a felony, was committed felo- 
niously. The grand jury which found the 
Indictment was empanneled, and sworn dur- 
ing the lifetime of District Attorney Sedg- 
wick, and entered on its duties on the 7th 
of December, 1859. On being sworn, it was 
<;harged by the coiurt to enquire into the 
cases of all persons imprisoned for criminal 
offences against the "laws of the United 
States. Mr. Sedgwick died on the 8th of De- 
cember, 1859. The prisoner was examined 
and committed by a commissioner after the 
■decease of Mr. Sedgwick, and the indictment 
against him was found and filed in court on 
the 21st of December, 1859, while the office 
of district attorney was vacant. District 
Attorney Eoosevelt, the successor of Mr. 
Sedgwick, assumed the duties of the office 
on the 4th of January, 1860. On the 10th 
of January, 1860, the new district attorney 
arraigned the prisoner on the indictment, 
and he pleaded to it, and a day was fixed 
for the trial. On the same day, the grand 
jury was discharged. No exception was tak- 
en by the prisoner to the sufficiency of the 
indictment until after the verdict was ren- 
•dered. 

James I. Roosevelt, TJ. S. Dist Atty. 
James Ridgway, for the prisoner. 

BETTS, District Judge.2 [The main ob- 
jection taken by the prisoner's counsel to the 
indictments was that the grand jury orig- 
inated them of their own accord, and that 
they were brought into court, and the pris- 
oners were put to trial under them, without 
the signature of a district attorney being 
aifixed to the indictments; and that, in fact, 
the office of district-attorney was vacant 
when the grand jury acted upon the cases, 
and found and brought the indictments into 
■court It was also objected that the indict- 
ments were void in not charging that the 
various offences, being felonies, were com- 
mitted feloniously. The judge observed, that 
the facts attending the course of the pro- 
ceedings in the eases before the grand jury, 
had been more accurately ascertained since 
the trial than they were known to the court 
at the time the motions in arrest of judgment 
were first presented. The grand jury were 
empannelled and sworn during the lifetime 
of the late district attorney. All the pris- 
oners but one had been arrested upon these 
charges, taken under the directions of an 
official assistant attorney before proper mag- 
istrates, and examined and committed by 
such magistrates for trial upon these char- 
ges, before the grand jury were qualified 
and charged by the court. The court in- 
structed the grand jury explicitly to take 
cognizance of these commitments. They en- 
tered upon their duties on the 7th of De- 

2 [From 18 How. Prac. 380.] 



eember last, having some of these papers 
laid before them by the district attorney 
that day; and how far they proceeded in 
their action upon the cases on the 7th and 
8th of December is not made to appear by 
any record or papers in court. On the night 
of the 8th of December, Mr. Sedgwick, the 
district attorney, died, and on the 4th of 
January instant, his successor assumed the 
duties of office. The grand jury returned 
the bills of indictment into court December 
21st, and on the 10th of January the of- 
ficial assistant of the present district-attor- 
ney called up the indictments, had the pris- 
oners arraigned in court, who all pleaded not 
guilty to ' the indictments, and a day was 
designated by the court for their trials. No 
exception was then taken in their behalf 
to the indictments. The grand jury, having 
completed their business, were the same day 
discharged for the term by the court. The 
prisoners were put upon their trial at the 
time appointed, and no exception to the suf- 
ficiency of the indictments was taken until 
verdicts of guilty were rendered in all the 
cases. The court, upon these facts, ruled the 
following points: 

[1. The grand jury did not originate any 
of the indictments of their own motion and 
accord, but the cases were submitted to their 
attention and action by the express in- 
structions of the court. 

[2. One case was actually laid before the 
jury on the 7th of December by the then 
district attorney, and there is reasonable 
ground to presume that all the other cases 
but one, in the same condition at the time, 
were also brought before the jury on the 
commitments theretofore made by magis- 
trates during the life of the then district 
attorney. 

[3. McAvoy alone was examined and com 
mitted by a commissioner after the decease 
of Mr. Sedgwick, and the indictment against 
him was found and filed in court while the 
office of district attorney was vacant; but 
the grand jury were charged by the court 
to inquire into all cases of parties impris- 
oned for criminal offences against the laws 
of the United States, and were thus em- 
powered to take cognizance of his case.] 2 

4. The signature of a district attorney con- 
stitutes no part of an indictument, and is 
only necessary as evidence to the court that 
he is officially prosecuting the delinquents 
conformably to the duty imposed upon him 
by statute. 

5. The action of the new district attorney, 
in arraigning and trying the prisoner upon 
the indictment, was an adoption of it, and 
was full evidence to the court of his con- 
currence in the action of the grand jury, and 
of his prosecution of the prisoner in the 
name of the United States, pursuant to the 
directions of the- statute. . 

6. That there is no power conferred, by 

2 [From 18 How. Prac. ^0.] 
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statute or usage, on the courts of tlie United 
States, to recognize a suit, civil or criminal, 
as legally before them, in the name of the 
United States, unless it is instituted and 
prosecuted by a district attorney legally ap- 
pointed and commissioned conformably to 
the statute. 

7. That the ofEenee of wilfully setting fire 
to a ship at sea, with intent to bum her, be- 
ing charged in the indictment, in the words 
of the statute creating the crime, the alle- 
gation was sufficient without adding the 
word "feloniously." 

[The motion in arrest of judgment in this 
case, and all the others in which the same 
questions are involved, is accordingly de- 
nied,] 2 



Case No. 15,655. 

UNITED STATES v. McOANN et al. 
[1 Craneh, G. O. 207.] 1 

Circuit Court, District of Columbia. Dec 

Term, 1804. 

Witness — CosiPETEKcr — Release of Interest. 

The owner of the goods stolen may release to 
the United States his interest in the fine which 
may be imposed, and be examined as a compe- 
tent witness in chief in behalf of the prosecution, 
under the act of congress. 

Indictment [against MeCann and Dulanyj 
for stealing a steer, the property of Thomas 
Young and Thomas Piles, under the act of 
congress. Young and Files having executed 
a release to the United States of all interest 
in the fine, &c., were admitted by the court 
as witnesses generally on behalf of the Unit- 
ed States. 

Mr. Key, for the prisoners, argued that the 
United States were not competent to receive 
a release; that the interests of the United 
States and the owner were several, not joint; 
that as a body corporate they could not take 
a gift of personal property, unless there were 
some officer authorized by law to accept; that 
there was nothing in esse which could be the 
subject of the release. 

But THE COURT, contra,. This question 
has already been decided by this court, and 
they see no reason to alter the former deci- 
sion. They are confirmed in their former 
opinion by Esp. Ev. 106, 163, and the case 
of Goodtitle V. Welford, Doug. 139. See U. 
S. V. Olancey [Case No. 14,800]; U. S. v. Hare 
[Id. 15,302]. 
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UNITED STATES v. McCABTHY. 
[4 Craneh, C. O. 304.] 1 

Circuit Court, District of Columbia. March 
Term, 1833. 

FoRGERT— Uttering— Indictmest. 

In an indictment upon the act of congress of 
the 2d of March, 1831, § 11 [4 Stat. 449], for 

2 [From 18 How. Prae. 380,] 
1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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uttering a forged cheek, it is not necessary to 
aver that the uttering was "to the prejudice of 
the right of any other person;" nor that the 
cheek was "a paper writing or printed paper." 
That act was not intended to alter the descrip- 
tion of the offence of forgery as defined in the 
common law, or statute law of Maryland, but to 
designate the punishment, however the offence 
may be described in those laws. And although 
certain kinds of forgery may by those laws be 
made felony, they are punishable under the said 
eleventh section of the act of 2d of March, 
1831, usually called the "Penitentiary Act of the 
District of Columbia." 
[Cited in U- S. v. Coppersmith, 4 Fed. 207.] 

The defendant [Lewis McCaithy] was con- 
victed on the second count of the indictment, 
for "feloniously" uttering as true, a forged 
"check, on the Bank of Maryland, which is aa 

follows, that is to say: 'No. . Bank of 

Maryland: Pay to Wm. C, Campbell or bear- 
er, the sum of one hundred dollars and 

cents. $100 dollars, cents. Samuel H. 

Williams,'— with intent to defraud the said 
Lewis Fauzie, (he the said McCarthy at the 
time he so uttered and published the last 
mentioned false, forged, and counterfeited 
check as aforesaid, then and there well know- 
ing the same to be false, forged, and counter- 
feited,) against the form of the statute," &c. 

W. L. Brent, for defendant, moved, in ar- 
rest of judgment: (1) That the indictment 
does not charge that the uttering was "to the 
prejudice of the right of any other person," 
&c. (2) It does not charge that the cheek 
was "a paper writing or printed paper." The 
eleventh section of the penitentiary act of the 
2d of March, 1831, says, "that every person 
duly convicted of having uttered as true, any 
such falsely made, altered, forged, or coun- 
terfeited paper writing or printed paper, to 
the prejudice of the right of any other per- 
son, body politic," &c,, "knowing the same to 
be falsely made," &e., "with intent to de- 
fraud such person, body politic," &c., "shall 
be sentenced," &e. The word "feloniously" 
is not used in the description of the offence. 
The first section of the act, which enumer- 
ates the ofEences punishable by imprisonment 
and labor in the penitentiary, uses the word 
"forgery" alone to describe the offence. This 
indictment, being for felony, is not good un- 
der the penitentiary act, which makes the of- 
fence only a misdemeanor; and under an in- 
dictment for felony the defendant cannot be 
convicted of a misdemeanor; nor can the 
court render judgment as for a misdemeanor, 
upon a verdict finding the defendant guilty 
of felony. 1 Chit. Cr. Law, 281, 282; 2 Chit. 
4; 3 Chit 1022, 1041. 

Mr. Key, U. S. Atty-., contra. The indict- 
ment is good upon both statutes. The peni- 
tentiary act describes the common-law offence 
exactly as it is described by Blackstone (4 
Bl. Comm. 247) who says: "It may, with us, 
be defined, at common law, to be the fraudu- 
lent making or alteration of a writing, to the 
prejudice of another man's right The act 
intended therefore to punish the common-law 
offence, and the indictment well describes the 
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common-law offence; and that is all that is 
necessary. If the act he done with intent 
to defraud a person, it is done to .the preju- 
dice of the right of that person; and both 
averments are not necessary. It is -only nec- 
essary to aver matter of substance. Com. v. 
Carey, 2 Pick. 47; and it is expressly stated 
in the books that is not necessary to consti- 
tute forgery, that any person should have 
been actually injured or defrauded. The 
words, "to the prejudice of the right" of a 
person, mean only with intent to injure that 
person. 

(2) It is not necessary, under the peniten- 
tiaiy act, to state that a check is a paper 
writing. The word "check," describes a cer- 
tain species of paper writing, and is equiv- 
alent to an averment of all the particulars 
which constitute the definition of the word. 
But the indictment is good under Act Md. 
1799, c. 75, which makes it felony, knowing- 
ly to utter as true, a false draft or order for 
the payment of money; for a cheek is a 
draft Or by rejecting the words "felonious- 
ly" and "contrary to the form of the statute," 
&c., it will be a good indictment at common 
law. Com. v. Hoxey, 16 Mass. 385. It is 
not necessary to follow the words of the stat- 
ute in the indictment 2 East P. C. 896, 986, 
987; Com. v. Richards, 1 JIass. 337; Brown 
V. Com., 8 Mass. 59; People v. Holbrook, 13 
Johns. 90; Ross v. Bruce, 1 Day, 103. 

THE COURT (CRANCH, Chief Judge, eon- 
tri) overruled the motion in arrest of judg- 
ment, and decided that the prisoner should 
be ptmished under the eleventh section of the 
penitentiary act of March 2, 1831 (4 Stat 
448). 

MORSELtL, Circuit Judge, cited the Mary- 
land laws of 17^ (chapter 5) and 1793 (chap- 
ter 35; § 2) to show that a check is known as 
a description of paper, or security; and the 
Maryland act of 1797 (chapter 96), which pun- 
ishes forgery of a check on a bank chartered 
by the United States, or by a particular state, 
and 1799 (chapter 75, § 2), which punishes the 
forgery of any draft, warrant, or order for 
the payment of money or deiivei-y of goods, 
&c., and thought the indictment good as for 
a felony under the acts of Marj'^Iand of 1797 
and 1799; and that the penitentiary act only 
altered the pimishment without altering either 
the common law or the statutable definition 
of the offence; but that, however the offence 
may be described in the statute of Mary- 
land, and however it may be described in the 
eleventh section of the penitentiary act, if 
the indictment describes an ofTence under the 
Maryland act, the judgment may be rendered 
under the penitentiary act although it re- 
quires it to be the uttering of "a paper writ- 
ing, or printed paper," forged, "to the preju- 
dice of the right of some other person, body 
politic, or voluntary association," and al- 
though the indictment does not so state it. 

CRANCH, Chief Judge. All indictments 
upon statutes must state all the circumstan- 
ces which constitute the definition of the of- 



fence in the act, so as to bring the defend- 
ant precisely within it; and a conclusion 
"contrary to the form of the statute," will 
not aid a defect in this respect. 1 Chit. Cr. 
PI. 281. It is, in general, necessary, not only 
to set forth on the record all the circumstan- 
ces which make up the statutable definition 
of the offence, but also to pursue the precise 
and technical language in which they are ex- 
pressed. Fost Crown Law, 424; Cro. Jac. 
607; 11 Coke, 58; 2 Hale, P. C. 170; 2 Leach, 
1107; 2 Hawk. P. C. c. 25, § 110; Bac. Abr. 
"Indictment," H, 2; Hardr. 21; 8 Term R. 
536; 2 East, P. C. 985, c. 19, § 58. So, in an 
indictment for pei^ury upon the statute, the 
word "wilfully" must be inserted, because 
it is part of the description which the act 
gives of the crime, though in an indictment 
for the same offence at common law, that pre- 
cise term is not essential, but may be sup- 
plied by others that convey the same idea. 
These rules respecting the exact words of 
the statute by which the offence was created, 
apply equally to acts of the legislature by 
which the benefit of clergy is taken away 
from offences which existed at common law; 
for, if the crime be not, in general, brought 
within the exact words, the prisoner can re- 
cover judgment only as if no alteration had 
taken place, and the statutes had never been 
enacted. 1 Chit 195. And the same rule 
applies where an offence at common law is 
made a crime of a higher nature; as where 
a misdemeanor is made a felony; or a fel- 
ony a treason. 2 Hale, P. C. 192. Upon an 
indictment for murder, the jury may find 
the prisoner guilty of manslaughter, because 
the crimes are of the same nature, and only 
differ in degree. 1 Hale, P. C. 449. 

In the present case the indictment is for a 
felony. It charges that the defendant did 
"feloniously utter," &c. If the word "feloni- 
ously" and "against the form of the statute," 
can be rejected as surplusage, the indictment 
seems to describe a common-law offence with 
sufficient certainty, but that offence is only 
a misdemeanor. 3 Chit. Cr. PI. 1022. Can 
the court, upon an indictment for felony, give 
judgment as for a misdemeanor, upon a gen- 
eral verdict? By the English common law, 
it cannot; nor is it competent for the jury to 
find a verdict for a misdemeanor upon an in- 
dictment for felony. 1 Chit. Cr. PI. 310, 367- 
369. The judgment must correspond with , 
the verdict, and the verdict with the indict- 
ment; so far, at least, as regards the nature 
of the offence. Here the verdict is, guilty of 
felony. No precedent of a judgment as for 
misdemeanor, on such a verdict, can be found. 
It does not seem to me that this indictment 
describes a case within the statute (the peni- 
tentiary act of 2d of March, 1831). It does 
not aver that the defendant uttered "a paper 
writing," or "printed paper;" nor does it 
aver that the cheek, which was uttered, was 
"to the prejudice of the right of any other 
person," &c. At common law, to constitute 
forgery, it is not necessary that the right of 
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any person should have been actually preju- 
diced. The forgery may, or may not, have 
produced the intended injury; and it is not 
necessary to aver, in an indictment for for- 
gery at common law, that the act was done 
to the prejudice of the right of any person. 
It is sufficient to state that it was done with 
intent to injure or defraud some other person. 
If the forgery he detected before the injury 
has been done, it is less prejudicial to society, 
than if the fraudulent object had been at- 
tained; and therefore congress may have 
thought proper to punish a forgery which has 
been effectual, more severely than one which 
has not produced an actual injury to some 
individual or body politic. The words, "to 
the prejudice -of the right of any other per- 
son," cannot be used as merely indicative of 
the intent with which the act must be done; 
for that intent is expressly declared by the 
words which immediately follow, namely, 
"with intent to defraud such person." The 
act may be done to the prejudice of the right 
of another, but it is not forgery, either under 
the statute, or at common law, unless it be 
also done with intent to defraud some person. 
I therefore doubt whether, in order to bring 
the offence within the penitentiary act, the 
indictment should not have stated the utter- 
ing of a forged "paper writing," or "printed 
paper," "to the prejudice of the right of some 
person." 

But it is said to be a good indictment un- 
der the Maryland act of 1799, c, 75. I think 
it is not. That act makes it felony to forge, 
&c., "any order for the payment of money;" 
and a check may be an order, but it ought to 
have been so called in the indictment. Nei- 
ther the indictment nor the verdict can now 
be amended. It is an indictment for a' fel- 
ony, with a general verdict; and if the word 
"check" is a sufficient substitute for the word 
"warrant, draft, or order" for the payment 
of money, it is a good indictment for felony; 
and upon an indictment for felony, as before 
observed, judgment cannot be given as for 
a misdemeanor. But this principle is now 
denied, and the Case of Scholfield, in 2 Bast, 
P. C. 1028, is referred to. That indictment 
was not for felony, but for a misdemeanor in 
attempting to commit a felony. So in 
Holmes's Case, 2 East, P. 0. 1023, the offence 
described in the indictment was only misde- 
meanor as it appeared upon the face of the 
indictment, although the act was stated to 
be done feloniously; and the court, seeing 
that the offence, as charged, could not be a 
felony, gave judgment as for a misdemeanor. 
So also in Westbeer's Case, for stealing a 
commission (Strange, 1137), and Joyner's 
Case, J. Kelyng, 29, for stealing a fixed copper 
boiler, it was manifest that the offences, as 
charged, could not be felonies. Chitty (1 Cr. 
liaw, 456), speaking of the plea of autrefois 
acquit, says "if the first charge were such 
an one as that the defendant could not have 
been convicted of the latter upon it, the ac- 
quittal cannot be pleaded. Thus, if the first 



charge were a felony, or stealing, and the sec- 
ond for a mere misdemeanor, the previous ac- 
quittal will be no bar; for a felony, or lar- 
ceny, cannot be modified, on the trial, into 
a trespass or misdemeanor." See, also, 1 
Chit 638, where the principle is stated which 
forbids judgment to be given as for a mis- 
demeanor upon an indictment for felony. 
See, also, 2 Hale, P. 0. 172. For these rea- 
sons I think the judgment ought to be ar- 
rested. 

The prisoner was pardoned, upon the rec- 
ommendation of the court. 
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UNITED STATES v. lilcCARTY. 

[1 McLean, 306.] i 

Circuit Court, D. Indiana. May Term, 1838. 

Receiver of Poblio Mosbys — Commissions, 

1. A receiver of public moneys is entitled, un- 
der the law, ta one per cent, on moneys received, 
until the allowance shall amount to twenty-five 
hundred dollars, though the same shall accrue 
within the first six months of the year. 

2. This per centum cannot be graduated, as 
an annual salary, to be paid quarterly. Espe- 
cially this cannot be done, where the officer is 
changed. 

3. The commission should be paid quarterly 
as it arises — and this payment cannot be re- 
fused by the treasury department, because the 
whole amount accrues the first two quarters of 
the year. 

[This was an action at law by the United 
States against Abner McCarty.] 

Mr. Howard, V'. S. Dist. Atty. 
Mr. Stevens, for defendant. 

OPINION OP THE COURT. This action 
is prosecuted against the defendant, to re- 
cover from him a balance which remains In 
his hands, as late receiver of public moneys 
at Indianapolis. The defendant sets up in 
his defence that he is entitled to an allow- 
ance for his per centage, which has been 
rejected by the treasury department, and 
which, if allowed, would offset the amount 
claimed bytlie government. This case is sim- 
ilar in principle to the case of U. S. v. Ed- 
wards [Case No. 15,026], In Illinois, and it will 
be unnecessary therefore, to go at large into 
a construction of the acts of congress, which 
were examined in that case. The law gives 
the receiver one per cent, on the amount of 
moneys received, but this allowance shall 
not exceed twenty-five hundred dollars per 
year, and th^re is a salary of five hundred 
dollars annually, allowed, in addition to the 
above per cent. The secretary of the treas- 
ury has directed that this per centum shall 
be paid quarterly, the same as the five hun- ' 
dred dollars' salary. The salary, as a mat- 
ter of course, is payable quarterly; and 
where the receiver continues In office the 
four years for which he Is appointed, no 
great injustice is done him, by allowing the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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per centum quarteiiy where tlie sum receir- 
ed. exceeds the limits fixed by the law. But, 
■even in this case, some inconvenience must 
arise. For if it should happen that for the 
first quarter of the year the receiver should 
not receive a sum which would amount to 
the limitation, he would receive less than 
the one-fourth part of the twenty-five hun- 
dred doUars; hut if he should receive a sum, 
which at one per cent, would give one thou- 
sand or two thousand dollars, he receives 
no more than the one-fourth of the per cent, 
allowed for the year. 

This construction, even where the receiver 
remains in office, neither conforms to the 
justice of the case, nor the letter of the 
law. But it does positive injustice to the 
receiver, where he is removed from ofla.ce, 
or abandons his office before it expires. And 
this is the predicament of the present de- 
fendant He resigned six months before 
his term of office closed, having received an 
amount, which, at the per cent allowed, 
gave him the sum of twenty-five hundred 
doUars. Under the secretary's decision, he 
has been allowed but half this sum. The 
successor of the defendant was appointed, 
not to fill the vacancy of six months, but for 
the fuU term of four years. His per cent, 
on moneys received is calculated from the 
time his duties commenced, without refer- 
ence to the amount of moneys received or 
the per centum allowed to his predecessor. 
It does not appear, in this case, whether 
any or what sum of money was received by 
the successor of the 'defendant, for the first 
six months of his term. And if no money was 
in fact received by him in his official charac- 
ter, then the construction of the treasury de- 
partment would pay only one-half the amount 
allowed by law for the service rendered. The 
per centum cannot, with propriety, be grad- 
uated into quarterly payments, especially 
where the officer is changed within the year; 
but should be paid quarterly as the services 
are rendered. And if, within the first six 
months of the year, the per centum on mon- 
eys received shall amount to the sum limited 
for the year, it should be paid. The per 
centum is allowed on moneys received; and 
the service contemplated by the law is ren- 
dered where moneys are received. No pro- 
vision is made for the vacuation of the of- 
fice by removal, resignation or death; and 
the limitation does not authorize the secre- 
tary of the treasury to withhold the per 
centum, within the limitation", on the mon- 
eys as received. 

We think, therefore, that the defendant, 
having received an amount which would 
give him, at one per cent, the full extent of 
his allowance, for the year, is entitied to it, 
though he served but half the year. The 
salary of five hundred dollars will of course 
be allowed for the portion of the year the 
defendant remained in office. 

The jury found fifteen dollars in favor of 
plaintiffs. Judgment 
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UNITED STATES- v. McOABTT. 

[1 Woolw. 93.] 1 

Circuit .Court, D. Minnesota. June Term, 1865. 

Criminal Law— PKOCDBisa bt Fraud Exemption 

OF Drafted Person— Army— Period 

OF Punishment. 

1. The act of February 24, 1864 (13 Stat 10), 
assumes to fix a definite period of imprisonment 
as a punishment for the ofiEence of procuring, by 
fraud, the exemption of a drafted person, and 
leaves to the court no discretion in that regard. 

2. The period of punishment therein fixed is 
the same as the period for which the party draft- 
ed had to serve, which, as provided by section 11 
of the act of March 3, 18^ (12 Stat. 733), is to 
the end of the Kebellion, but not more than three 
years. 

3. The offender may not be imprisoned three 
years, for the Eebellion may not continue so 
long. 

4. He cannot be sentenced to confinement dur- 
hig the Rebellion; for, shortly after he is con- 
demned, the Rebellion may terminate, and then 
the coiu't could not inquire into the matter. 

This was an indictment found against the 
defendant for .procuring by fraud the exemp- 
tion of a drafted person. His counsel moved 
to quash the biU, and, among other reasons 
for the motion, insisted that the act of con- 
gress, imder which the indictment was found 
did not assign a certain period to 'the im- 
prisonment, to which, in the event of his 
conviction, he would be subject. 

Before MILLER, Circuit Justice, and NEL- 
SON, District Judge. 



JVULLER, Circuit Justice. The act of Feb- 
ruary 24, 1864, § 21 (13 Stat. 10), under which 
this indictment is foun^, after describing the 
offence, says, that the convicted person shall 
"be punished by imprisonment for the period 
for which the party was drafted," meaning 
the party whose exemption was procured by 
fraud. This statute clearly contemplates a 
definite period of penal imprisonment, and 
does not leave the court any discretion in re- 
gard to its duration. "When we come to in- 
quire for what period the party was drafted, 
we look to the law imder which the draft 
was made. Section 11 of the act of March 3, 
1863 (12 Stat 733), was the law governing the 
time of service of drafted men, when the act 
was • passed under which this defendant 
stands indicted. We are not aware that it 
has since been modified so as to affect the 
case under consideration. That section pro- 
vides, that all persons duly enrolled "shall be 
subject, for two years after the first day of 
July succeeding the enrolment, to be called 
into the military service of the United States, 
and to continue in service during the present 
Rebellion, not, however, exceeding the term 

itReported by James M. Woolworth, Esq., 
and here reprinted by permission.] 
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of three years." The offence charged against 
the defendant was committed during the 
■war; and as well his liability to, as the ex- 
tent of the punishment which we must im- 
pose, must depend upon the facts and the 
law as they then existed. What sentence, 
then, shall be pronoimced? Is he to be im- 
prisoned for three years? If so, it is obvious 
that the confinement may continue longer 
than the period for which the party whose 
exemption he procured was drafted. That 
period could extend to three years, only in 
the event that tlie Rebellion continued so 
long. There seems every probability that the 
Rebellion has not continued so long, that it is 
now ended. But can this court take judicial 
notice that such is the case? There is no 
proclamation to that effect. Is it consistent 
with the act prescribing the punishment, to 
suppose that its extent was to be fixed by 
any evidence to be received by the court as to 
the length of time the Rebellion lasted after 
the exempted party was drafted? This can- 
not be; because an offender might be tried 
and convicted within a few months after the 
law was passed, and before the time for 
which the Rebellion might continue could 
possibly be predicted. It is clear, from this 
examination, that the time which might 
elapse between the drafting- of the exempted 
person and the close of the Rebellion cannot, 
if the defendant be convicted, be adopted as 
the duration of his punishment. As three 
years would probably much esceed the time 
during which the drafted man would have 
had to serve, a sentence for that period 
would, to that extent, be in excess of the 
punishment prescribed by the law, and be- 
yond the authority of the court And as the 
statute has not, in reference to the duration 
of the Rebellion, prescribed any period, or 
furnished any authority to the court to fix 
it, or any criterion by which it can be fixed, 
we are driven to the conclusion that there is 
no ascertainable period of punishment pre- 
sented by the law. For this reason the in- 
dictment must be quashed. 
Motion to quash the indictment sustained. 



Case Wo. 16,659. 

UNITED STATES v. McOLARE. 

117 Law Rep. 439.] 

District Court, D. Massachusetts. Sept., 1854. 

Assault— Criminal Intent— Bdrden op Proof. 

The defendant [Henry McClare] was indict- 
ed for an assault with a dangerous weapon, 
on an emigrant passenger in the ship George 
Peabody from Liverpool, of which the de- 
fendant was the second mate. It was admit- 
ted that the defendant did hit the complain- 
ant, who was a boy, on the head with a be- 
laying-pin, which it was conceded was a dan- 
gerous weapon. The defence was that the 



blow was received by mlKadventure. It ap- 
peared that the defendant went down into 
the lower between-decks of the ship, at night, 
where it was quite dark, to suppress a noisy 
disturbance among the emigrant passengers, 
and there had a conflict with one passenger, 
and went through the passage-ways, striking 
with the belaying-pin against the berth-boards 
and bulkheads, and calling the passengers to 
order. The evidence for the defence tended 
to show that it was necessary for self-de- 
fence that the officer should have some wea- 
pon, there being over six hundred passengers, 
and that the boy was hit by accident, when 
leaning out of his berth, or received a chance 
blow during the conflict with the other pas- 
sengers, and that the language and conduct 
of the defendant, after he found he had hit 
the "boy, was such as to prove the blow to 
have been unintentional. On the other hand, 
the complainant and three other steerage pas- 
sengers represented the language of the de- 
fendant, after the blow, to be such as in- 
dicated either an intention to hurt the com- 
plainant, or a recklessness and indlfforence as 
to whom he hit 

R. H. Dana, Jr., for the defence, argued the 
case to the jury, upon the evidence, and asked 
the court to instruct the jury, that although 
the indictment contained no allegation of a 
criminal intent or malice, in specific terms, 
yet that the allegation was Included in the 
technical signification of the word "assault" 
Every indictment must contain an allegation 
of the animus as well as of the corpus delicti, 
and without such an allegation it would be 
subject to demurrer. In criminal assaults 
and batteries, the animus is included in the 
terms "assault battery." Com. v. McKee 
(March, 1854) 17 Law Rep. 51; 3 Bl. Comm, 
121; 4 Bl. Comm. 217; 5 Dane, Abr. 584; 
Selwyn, N. P. "Assault," note 1; Com. v. 
Clark, 2 Mete. (Slass.) 23. The burden of 
proof is on the government to sustain the en- 
tire allegations of the indictment, the crim-' 
inal intent as well as the overt act. The de- 
fendant pleads fio special defence of justifica- 
tion or excuse. He pleads only the general 
issue, which puts in issue the animus, which 
is the gist of the indictment. There can be 
no confession and avoidance of a good crim- 
inal indictment. The burden of proof does 
not shift Com. v. McK!ee (March, 1854) 17 
Law Rep. 51; Com. v. Dana, 2 Mete. (Mass.) 
329; Com. v. Kimball, 24 Pick. 366; Com. v. 
Bradford, 9 Mete. (Mass.) 268; opinion ot 
"Wilde, J., in Com. v. York, Id. 93; Powers v. 
Russell, 13 Pick. 69; Best, Presumptions, g 
230; North American Review, Jan., 1851, ar- 
ticle "Homicide," by Hon. Joel Parker. In 
the circuit court of the United States for this 
district, at the trial of U. S. v. Mingo [Case 
No. 15,781], in June last for murder, the two 
judges coincided in the ruling, (differing from 
the majority of the supreme court of this 
state, in York's Case,) that it was incumbent 
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on the government to prove a felonious killing, 
and if they failed to satisfy the jury, beyond 
a reasonable doubt, that the killing was fe- 
lonious, the verdict must be not guilty. 

H. L. Hallett, for the United States, con- 
ceded the general doctrine of the burden of 
proof in criminal cases to be as contended by 
the counsel for the defendant, and submitted 
the other points to the judgment of the court, 
-without argument 

SPRAGUB, District Judge, ruled that the 
indictment must be considered as alleging a 
criminal hitent The mere fact that a blow is 
struck, does not necessarily make out a crime. 
It may be unintentional; or, if intentional, it 
may be in self-defence, or in the execution of 
a legal duty. In charging a crime, the gov- 
ernment charges a criminal intent, &.nd must 
prove it. Proving a blow may, in some eases, 
be of itself sufficient evidence of a criminal 
intent; but such intent may be repelled by 
the circumstances. If, on all the evidence, 
the jury are left in reasonable doubt as to 
the intent of the defendant, they cannot con- 
vict him of the crime, for the crime is not 
proved. The overt act is proved, but the 
character of the act, whether criminal or not, 
is left in doubt In this case it is conceded 
that a blow was struck with a dangerous 
weapon. The only question is as to the char- 
acter of the act. Was it criminal or was it 
not? It is not pretended that the complain- 
ant was intentionally struck in self-defence, 
or in the execution of a duty. The only de- 
fence is that he received the blow by misad* 
venture. If the defendant was using, this 
weapon, which he knew was dangerous, in a 
reckless manner, so that he had reasonable 
cause to believe that he might injure some 
one, he is equally guilty of a criminal intent, 
as if he had a special intention to injure the 
complainant If in a contest with another 
person he used it unlawfully, and hit the 
complainant by accident, he would be guilty. 
But if he hit the complainant accidentally, 
either while engaged in a contest in which he 
had a right to use the weapon, or when using 
it to make a noise and warn the passengers, 
if used so as not to be likely to endanger any 
one, he would not be guilty. In determining 
the motive, the state of mind of the defend- 
ant, you will take into view, not only his acts 
when below, but the language and acts at- 
tributed to him by the witnesses on each 
side after the occurrence, the reasonableness 
of his going below armed with such a weapon, 
and the evidence of his general peaceable and 
temperate character and conduct on this and 
other similar voyages. If, on all the evi- 
dence, you axe satisfied beyond a reasonable 
doubt that the act was accompanied with a 
criminal intent, according to the definition I 
have given you, you will find the defendant 
guilty. If you are not so satisfied, he is en- 
titled to an acquittal. 

The jury found a verdict of not guilty. 



(Case No, 15,660) U. S. v. McCLAY 
Case N'o. 15,660, 

UNITED STATES es rel. BULIi et al. v. 
McOLAY. 

[4 Cent Law J. 255; 23 Int Kev. Bee 80; 15 
Alb. Law J- 257; 24 Pittsb. Leg. J. 140,] i 

District Court D, Nebraska. Feb,, 1877. 

Kidnapping— Extradition— Arbest on Requisi- 
tion — Jurisdiction — Habeas Corpus, 

1, In the trial upon writ of habeas corpus, in 
a case involving an alleged kidnapping, it is 
proper to allow the relators to go behind the in- 
dictment for the purpose of showing (1) the iden- 
tity of the parties, and (2) that the relators were 
indicted for acts alleged to have been done under 
a requisition of the executive of one of the states 
of the Union; but it is incompetent in such 
eases to show that the indictment upon which 
the requisition was issued, was procured im- 
properly, or upon insuflScient evidence. 

2, Federal courts have jurisdiction to issue 
the writ of habeas corpus when parties are held 
in custody under state laws, for acts done by 
virtue of requisitions by the executive of one 
state upon the executive of a sister state, 

3, The extradition act of 1793 construed and 
commented upon. 

At law. 

Lamb, Billingsley & Lamberton and B, E. 
Knight, for relators, 

James Hunter and E. E. Brown, for re- 
spondent . 

Geo. S. Smith, State Dist. Atty. 

DUNDY, District Judge. On the 7th day 
of February, Jesse A. Bull and WiUiam Tur- 
tle, the relators, through their counsel, pre- 
sented to me their complaint in writing, prop- 
erly verified, setting forth in substance, that 
they were restrained of their liberty and un- 
lawfuly imprisoned by Samuel McGlay, sher- 
iff of Lancaster county, the respondent; that 
they were so restrained and imprisoned sole- 
ly for acts lawfully done by them under and 
by virtue of the constitution and laws of the 
United States; that the slate of Nebraska 
was proceeding to try and seeking to convict 
and punish them for said acts in violation 
of the constitution of the United States, and 
the laws made in pursuance thereof; that 
the respondent claimed the right to hold the 
said relators, by virtue of a capias issued by 
authority of law from the state district court 
of Lancaster county; that the capias was 
based upon an indictment found by the grand 
jury of said county in May, 1876, against the 
relators, for kidnapping one John H. Blair, 
on or about the 6th day of November, 1875; 
that the laws of the United States specially 
and specifically authorized the relators to do 
the acts complained of, and for which they 
were indicted; that the said Blair had been 
indicted in Cook county, state of Illinois, for 
the crime of perjury there committed, and 
had fled to the state of Nebraska, when and 
where he was duly arrested as a fugitive 
from justice; that the governor of the state 

1 [Reprinted from 4 Cent. Law J. 255, by per- 
mission. 15 Alb. Law J. 257, and 24 Pittsb. 
Leg. J. 140, contain only partial reports.] 
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■of Illinois issued Ills requisition in due form 
upon the governor of Nebraska, demanding 
the surrender and return of the said Blair to 
the state of Illinois; that Jesse H. BuU was 
•duly appointed messenger to receive and con- 
vey to said state the said Blair; that the gov- 
ernor of the state of Nebraska duly honored 
the said requisition, and caused the arrest 
of said Blair, who was properly and lawfully 
•delivered to the said messenger; that said 
Turtle was present assisting said Bull, at his 
request, and that the several things here enu- 
merated are the identical acts for which they 
were indicted, and are now held in custody. 

The complaint was deemed sufficient to re- 
•quire the issuing of a writ" of habeas corpus, 
which was done as prayed for therein. The 
respondent lived at a greater distance than 
twenty miles, and a less distance than one 
hundred miles, from Omaha Oity, the place 
fixed for hearing. This fact made it neces- 
sary to issue the writ in such manner as to 
^ive the respondent ten days from the time of 
serving the writ on him in which to make 
his return and produce the relators. The 
writ was issued on the 7th day of February, 
and on the 14th day of same month the re- 
spondent made return to the writ, and pro- 
duced the relators as he was commanded to 
■do. The return to the writ shows clearly 
enough that the respondent then held the re- 
lators on a capias duly issued from the dis- 
trict court of Lancaster county, as stated in 
the complaint. "When the writ was feturn- 
■ed, the relators filed a replication to the re- 
turn, reiterating the substance of the petition 
or complaint. Counsel for the respective par- 
ties being present, and all being anxious to 
proceed without further delay, the hearing 
was at once entered upon. Proceedings were 
had "in a summary way to determine the 
facts of the case, by hearing the testimony 
and arguments" for the purpose of disposing 
of the relators, "as law and justice require," 
■SLS provided by section 761 of the Revised 
Statutes of the United States. 

When hearing commenced a question was 
raised involving the right of the relators 
to go behind the indictment found against 
them in Lancaster county for kidnapping , 
Blair. I then held that the relators might 
properly do so, for two reasons: First. For 
the purpose of showing that the John H. 
Blair described in the indictment for kidnap- 
ping, was the identical Blair indicted for per- 
juiy in Cook county, and demanded by the 
governor of Illinois from the governor of Ne- 
braska, as a fugitive from justice. Second. 
For the further purpose of showing that the 
relators were indicted for what they did in 
removing Blair from the state of Nebraska 
-on the requisition of the governor of Illinois. 
I also then held that no testimony, whatever, 
would be received to show that the grand 
jury in Cook coimty, state of Illinois, acted 
improperly, or had not sufficient evidence be- 
fore it to justify the finding of the indict- 
ment against Blair for perjury. Subsequent 



reflection and further consideration of these 
matters only convince me of the correctness 
of the rulings then made. "Whether the grand 
jury of Lancaster county had, or had not 
sufficient evidence before them to justify the 
finding of the indictment against the relators 
for kidnapping Blair or whether the indict- 
ment against them is a good and valid one, 
technical and sufficient in form, are questions 
with which we have nothing whatever to 
do; for the reasons stated, viz.: That the in- 
quiry was limitea to the identity of Blair, 
and the character, nature and identity of the 
offence for which the relators stand indicted. 
Inquiry respecting the indictment of Blair 
in Cook county, and the extradition papers 
issued for him by the governor of Illinois, 
was limited to the regularity of these pro- 
ceedings. Nothing transpired during the 
hearing to convince me that this view is 
wrong, nor is it believed that its soundness 
can be successfully questioned. It would re- 
sult from this thai even if the indictment 
against the relators was baseless and ground- 
less, and the capias on which they were 
held was, or is, absolutely void, and that one 
or both of them were informal and utterly 
worthless, yet I think this proceeding could 
not be sustained and the relators properly 
discharged unless they are held for some act 
done and committed or omitted under and in 
pursuance of the constitution of the United 
States or some act of congress made pursu- 
ant thereto. This is viewing the matter 
from the most favorable standpoint for the 
relators. But we are not required to go so 
far in the ease before us. An inspection of 
the indictment against the relators shows it 
to be sufficiently technical and good, and the 
capias on which they are held seems to be 
regular on the face thereof. 

This much I have thought it necessary to 
say in explanation of questions which arose 
whilst the testimony was being taken and al- 
so for the purpose of indicating in a general 
way what the practice will be in similar 
eases hereafter. This ease possesses an un- 
usual degree of interest, not only on account 
of the number and ability of the counsel en- 
gaged for the respective parties, but because 
of the unusual amount of intelligence pos- 
sessed by each of thf relators, and the wit- 
ness Blair, " who is claimed to be the kid- 
napped victim. Additional interest attaches 
to it in consequence of the great and extend- 
ed notoriety it has attained. It has hereto- 
fore engaged the attention of our own gov- 
ernment and that of Great Britain, Diplo- 
macy effected the release cf Blair from a 
British prison and returned him in triumph 
to our own country. The action taken by 
this government in behalf of Blair; the action 
taken by the British government which led to 
Blair's release and return to this country; the 
extended newsjiaper comments thereon in the 
two countries; the proceedings in the courts 
already commenced and hereafter to be insti- 
tuted and the important questions involved. 
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both national and state, bid fair to make this 
one of rhe most important eases ever brought 
before one of the courts of the United States. 
I tliink I fully realize the importance and 
magnitude of the issues involved and ques- 
tions to be determined, and have tried to 
meet them in a manner commensurate to 
their great importance. 

To show the detention and imprisonment 
of the relators to be wrong and unlawful, 
they produce an exemplified copy of an in- 
dictment found by the grand jury of Cook 
county, state of Illinois, in which one John 
H. Blair is formally and properly indicted 
for the crime of perjury alleged to have 
been committed in that county- The indict- 
ment seems to, have been filed in the crim- 
inal court for that county, on the 1st day 
of November, 1875. On the 2d day of No- 
vember of the same year, the governor- of 
the state of Illinois issued his requisition, in 
due form, upon the governor of the state 
of Nebraska, demanding the arrest and ex- 
ti-adition of the said John H. Blair, who was 
claimed to be a fugitive from justice from 
the state of Illinois, and was believed to 
have taken refuge in the state of Nebraska. 
On the same day, the governor of the state 
of Illinois appointed and duly commissioned 
as his messenger, Jesse A. BuU, one of the 
relators, for the express purpose of receiving 
and conveying the said Blair to the state 
last named. On the 6th day of the same 
month, the governor of the state of Nebras- 
ka, issued his warrant in due form of law, 
directing the arrest of said Blair, and also 
directing that he be delivered to said Bull, 
who was authorized by the governor of Il- 
linois to receive him. Parol testimony pro- 
duced before me shows conclusively that 
Blair was soon after arrested on this war- 
rant and turned over to the relator Bull as 
the messenger appointed to receive him, and 
that he was removed from the state of Ne- 
braska by the said Bull as he seemed au- 
thorized to be; and that no ■unnecessary force 
was used to efiEect such removal. The relat- 
ors and Blair all unite in their testimony to 
establish the truth of these pix>positions, and 
they are no longer open to doubt. Neither 
is it claimed, nor could it be denied, that 
relator Turtle was acting as the assistant of 
the said messenger. The testimony of these 
three witnesses shows clearly that they went 
from Lincoln to St. Louis, Missouri, where 
they stopped for some time, but for what 
particular purpose does not fuUy appear. In 
this there is but little, if any, substantial 
difference between the testimony of the three 
witnesses. Down. to this point, there js no 
apparent real conflict in testimony given by 
the three witnesses. Here is where the ir- 
reconcilable conflict in the testimony com- 
mences; and the difiCerence between the 
statements of Bull and Turtle on the one 
side, and Blair on the other, is as great as 
the difference between truth and falsehood. 
About one thing, however, there is no dis- I 



pute, and that is that Blair was never taken 
to Cook county on the warrant to answer 
the indictment there found against him. But 
instead of taking him there as ought to have- 
been done, he was taken through the states- 
of Illinois, Indiana, Ohio, Pennsylvania and 
New Jersey, to New 'York City, where he- 
either went on board of a steamer, or as he- 
claims, he was forced on board, and went 
from there to' England. On reaching Great 
Britain he was at once arrested, and con- 
fined some three or four months in an Eng- 
lish prison, where he was detained until 
demanded by this government and released 
by the government of Great Britain. The re- 
lator claim and positively swear that the 
design to take Blair to New York instead of 
Chicago was first formed at St. Louis after 
they had left this state with Blair; and the 
testimony of Blair seems to confirm that of 
the relators in that respect. Bull swears 
positively that this arrangement was agreed 
to by Blair, and that Blair went with him 
to New York of his own free wiU. Yet he- 
paid Blair's railroad fare and other expenses 
from St Louis to New York. Bull and Tur- 
tle both swear positively that Blair went on 
board an English steamer in New York har- 
bor, and voluntarily started for England. 
Yet his hotel bill in New York and his pas- 
sage to Liverpool were paid by some one 
other than himself. If all this be so, it shows- 
a sort of benevolence, liberality" and disin- 
terestedness such as no other country has 
ever known. And yet it may all be true 
On the other hand, Blair states that he sup- 
pc^ed he was going to Chicago, and desired 
to go there, but was forced to go to New 
York, and from there to England, by the re- 
lators. He would have us believe that Bull 
alone, without the use of physical forqe, 
without his even being handcuffed, took him. 
to New York, where he claims the relators 
and one other forced him on the vessel 
which he supposed was to sail for Boston in- 
stead of Liverpool. The journey from St. 
Louis to New York was made on passen- 
ger trains on railroads, and the route taken 
was through Indianapolis, Pittsburg and 
Philadelphia. Yet the said Blair knew that 
no legal ptocoss existed for taking him to 
any other place thiin Chicago, and made no- 
effort to le.ave said BuH, neither did he in 
any way make known to any one about him, 
or where he went, that he was wrongfuUv 
held in custody, until he was placed on 
board the steamer, and then, as he states,. 
he informed the captain of the steamer of 
the fact, but not until they were many miles 
out to sea. But even that the captain of 
the steamer swears to be untrue. That as- 
intelligent a man as Blair seems to be should 
pass through the great cities of St Louis, 
Indianapolis, Pittsburg, Philadelphia and 
New York, in custody of another, knowing 
that no authority existed therefor, and be- 
ing around and about thousands of people 
who would have gone to his rescue if outcry 
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liad been made, passes compreliensioii, and 
seems to me almost incredible. Yet lie 
woiild have us believe this to be true. In- 
credulity under such circumstances, if not 
wholly justifiable, may, at least, be pardon- 
able. And it would perhaps be doing no 
great tajustice to any of the witnesses to 
say that neither version of the parties to 
this remarkable transaction is taken or be- 
lieved with full and implicit confidence of 
truthfulness. 

The authority under which the writ was 
invoked and these proceedings are had, must 
be sustained, if at all, under section 753 of 
the Revised Statutes of the United States. 
That section embodies most of the legisla- 
tion of congress, had since the formation of 
the government on the subject of the juris- 
diction of the federal courts in cases of ha- 
beas corpus. That portion of the section 
which is material to consider for present 
purposes, is as follows: "Sec. 753. The writ 
of habeas corpus shall in no case extend to 
a prisoner in jail unless where he is in cus- 
tody under or by color of the authority of 
the United States, or is committed for trial 
before some court thereof, or is in custody 
for an act done or omitted in pursuance of 
a law of the United States, or of an order, 
process or decree of a court or judge there- 
of, or is in custody in violation of the con- 
stitution or of a law or' treaty of the United 
States. * * *" If one of the federal courts 
or a judge thereof has the jurisdiction to 
issue a writ of habeas corpus and hear and 
determine the same, the power so to do is 
conferred by the section just quoted. And 
if I had the' lawful right to issue the writ 
in this case and to hear the cause and deter- 
mine it on its merits, that authority must 
be conferred by the second clause of the 
section which authorizes the issuing of the 
writ, where the petitioner "is in custody for 
an act done or omitted in pursuance of a 
law of the United States." The petition, or 
complaint, expressly alleges that the relat- 
ors were indicted and in custody, solely for 
acts done and committed under a law of 
the United States. And it is conceded by 
the eoimsel for the relators, that, imless the 
acts charged against the relators were re- 
quired or permitted by some act of congress 
so as to bring the case within the provision 
of the section last quoted, they must be re- 
manded to the sheriff of Lancaster county, 
to be proceeded against !for the crime with 
which they stand charged. There can no 
longer be any reasonable doubt about the 
right and jurisdiction of the federal courts 
and judges to issue writs of habeas corpus, 
and to hear and determine questions arising 
thereon, and to discharge a petitioner from 
custody when imprisoned for acts required 
or permitted by an act of congress, or done 
in connection with the execution of process 
issued from the federal courts, notwith- 
standing the petitioner may be in custody 
under the state law, or whether held on in- 
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dictment or otherwise, for such acts or omis- 
sions. The federal courts and judges have, 
in numerous instances, exercised and up- 
held the jurisdiction invoked in such cases. 
And the mere question of jtu:isdiction would 
be regarded as no longer debatable in the 
federal courts. See U. S. v. Jailer [Case No. 
15,463]; Ex parte Kobison [Id. ll,934j; Ex 
parte Jenkins [Id. 7,259]; In re Nem [Id. 
10,089]; Ex parte Smith [Id. 12,968]. 

I now pass to the consideration of the 
great question involved in this inquiry, and 
I fully concede the fact that it is not free 
from embarrassment I refer of course to 
the apparent conflict of jurisdiction between 
the national and state tribunals. The relat- 
ors state in their complaint, and counsel 
earnestly contend in their argument that 
Blair was arrested in, and removed from the 
state of Nebraska tmder, and in pursuance 
of the constitution and laws of the United 
States. The constitutional provision on the 
subject of extradition is found in the sec- 
ond subdivision of section 2 of article 4, and 
is as follows: "A person charged in any 
state with treason, felony or other crime, 
who shall flee from justice and be found in 
another state, shall, on demand of the ex- 
ecutive authority of the state from which he 
fled be delivered up, to be removed to the 
state having jurisdiction of the crime." At 
first view it might seem that this provision 
of the constitution is plain and explicit 
enough to accomplish the object evidently 
designed by it, without the aid of legislation 
to carry it into effect But it had not long 
been in operation before grave diflaculties 
were encountered in undertaking to enforce 
it It is known that bad feeling existed, 
and that much indignation was expressed 
when the governor of Virginia refused to 
surrender a fugitive from justice on the 
requisition of the governor of Pennsylvania. 
It is claimed that no palliating excuse could 
possibly exist for such a refusal. But a 
strict constructionist in that day as well as 
the present, could probably find sufficient 
justification on which to base a refusal to 
surrender. The refusal of the governor of 
Virginia to surrender the fugitive was re- 
garded by President Washington as of suf- 
ficient importance to justify him in sending 
a special message to congress on the sub- 
ject of extradition. 

This action on the part of the president 
finally led to the passage of an act of con- 
gress on the 12th of February, 1793 [1 Stat. 
302], which has since regulated the demand 
for and surrender of fugitives from justice. 
The substance of that apt so i^ as it re- 
lates to the subject under consideration, is 
incorporated into and forms, sections 5278 
and 5279 of the Revised Statutes of the Unit- 
ed States, and is as follows: 

"Sec. 5278. Whenever, the executive au- 
thority of any state or territory demands 
any person as a fugitive from justice, of the 

executive authority of any state or territory 
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to •wliich such person has fled, and produces 
a copy of an indictment found or an affida- 
vit made before a magistrate of any state 
or territory, charging the person demanded 
with having committed treason, felony, or 
other crime, certified as authentic by the 
governor or chief magistrate of the state or 
territory from whence the person so charged 
has fled, it shall be the duty of the execu- 
tive authority of the state or territory to 
which such person has fled to cause him to 
be arrested and secured, and to cause no- 
tice of the arrest to be given to the execu- 
tive authority making such demand, or to 
the agent of such authority appointed to re- 
ceive the fugitive, and to cause the fugitive 
to be delivered to such agent when he shall 
appear. If no such agent appears within 
six months from the time of arrest, the pris- 
oner may be discharged. AD. costs or ex- 
penses incurred in the apprehending, secur- 
ing, and transmitting such fugitive to the 
state or territory maldng such demand, shall 
be paid by such state or territory, 

"Sec, 5279. Any agent so appointed who 
receives the fugitive into his custody, shall 
be empowered to transport him to the state 
or territory from which he has fled. And 
every person who, by force, sets at liberty 
or rescues the fugitive from such agent 
while so transporting him, shall be fined not 
more than five hundred dollars or impris- 
oned not more than one year." 

In the great case of Prigg v. Pennsylvania, 
reported in 16 Pet. [41 U, S.] 608, the court 
carefully considered the whole subject of the 
surrender of fugitives from justice in con- 
nection with the surrender and return of 
fugitives from labor. A majority of the 
court held in that case that these subjects 
were under the exclusive jurisdiction of con- 
gress, and that the state's legislature pos- 
sessed no rightful jurisdiction over them. 
In this case it appeared that Prigg had been 
indicted 'and convicted for kidnapping a 
Margaret Morgan, in the state of Pennsyl- 
vania. The supreme court of the state af- 
firmed the judgment and directed the sen- 
tence to be carried into execution. The 
case was removed to the supreme court of 
the United States, when the judgment of 
the supreme court of the state of Pennsyl- 
vania was reviewed and reversed, for the 
reason that Prigg was justified in removing 
the said Morgan from the state, she being 
a slave. The court very plainly held that 
the right to remove a fugitive slave, as well 
as a fugitive from justice, from one state 
to another, existed under the constitution 
and laws of the United States, and that 
state legislation could not be permitted to 
interfere with the exercise of that right; 
and that the courts of the state could not 
properly punish a person for what was done 
thereunder, so the terms of the law were 
not transgressed. Prigg had been convict- 
ed under a law of Pennsylvania for doing 
the very thing authorized and permitted by 
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the constitution and laws of the United 
States. The conviction could not be sus- 
tained for that reason, and he was dis- 
charged. 

In the case of Governor of Kentucky v. Gov- 
ernor of Ohio, reported in 24 How. [65 U. S.] 
66, it is held that "Congress may authorize 
a particular state officer to perform a par- 
ticular duty; but if he declines to do so, it 
does not follow that he may be coerced or 
punished for his refusal." If, then, congress 
can lawfully authorize a state officer to do 
a "particidar thing," does it need any argu- 
ment to show that the state officer cannot 
be punished for doing that particular thing 
so authorized? The constitution of the Unit- 
ed States and the laws made in piuBuance 
thereof are the supreme laws of the land, 
and anything in conflict with either must 
yield to their superior force and authority. 
The constitutional provision quoted, and al- 
so the act of congress, authorizes the gov- 
ernor of a state from which a fugitive from 
justice has fled, to demand his return from 
the governor of the state where the fugitive 
is found. This may be done when the com- 
mission of the crime is shown by indict- 
ment, or by a proper affidavit, one of which 
is to accompany the requisition. The gov- 
ernor may appoint a messenger, or agent, to 
receive the fugitive and convey him to the 
state from which he fled. The govnernor 
of the state on whom a requisition is made, 
is authorized to cause the arrest of the fu- 
gitive and deliver him to the messenger or 
agent of the other state. AU this, and more, 
is specially provided for and authorized by 
the extradition law. The papers in the case 
under consideration were all regular and 
valid. The governor of Illinois issued a law- 
ful requisition for Blair, and Bull was law- 
fully appointed messenger on behalf of the 
state of Illinois to receive him. The gov- 
ernor of Nebraska issued his lawful war- , 
rant, on which Blair was arrested and de- 
livered to the messenger from lUinois. 
These were "officers of states," and each 
one of them did a particular thing in connec- 
tion with the extradition of Blair; and each 
one of the "particular things" so done by 
each and every one of these "state officers" 
they were specially and specifically author- 
ized to do by the highest authority in this 
land. It would seem from this reasoning, 
then, that the relators are actually "in cus- 
tody for an act done or omitted in pursu- 
ance of a law of the United States," This 
would give them what seems .to me to be 
a clear and undoubted right to the writ. 
And unless there is some potent reason for 
refusing it; they are entitled to 'a discharge. 
In Ex parte Smith,— the Mormon prophet 
[Case No.l2,9683,~a case not unlike the pres- 
ent one in some, respects, the United States 
circuit court of Illinois held that a messenger 
who was authorized by the governor of Mis- 
souri to receive Smith from the governor of U- 
linois, was acting under a law of the United 
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States, and that Smith -was in custody of 
such messenger under a law of' the tfnited 
States. It was no where claimed that 
Smith had violated any such law, or was in 
custody for, or charged with, such violation. 
He was simply charged with being an ac- 
cessory to the crime of assault with intent 
to km— with simply violating the criminal 
laws of the state of Missotiri. Smith was 
arrested by the sheriff of Sangamon county, 
on the warrant of the governor of the state 
of Illinois, and was held by him for the 
pm-poses of extradition,- when the writ of 
habeas corpus issued. Yet a hearing was 
had which led to the ■ discharge of Smith; 
and I think the only ground on which the 
jurisdiction of the court could attach in that 
case was, that Smith was in custody under 
the provisions of a law of the United States, 
and that the sheriff who held him on the 
governor's warrant was acting under the pro- 
vision of the same law. Again, in a ease be- 
fore referred to ITJ. S. v. Jailer, Id. 15,463], it 
was held by Judge Ballard to be immaterial 
whether the petitioner is held under state or 
federal process. If he is confined for an act 
done in pursuance of alawof theUnited States 
or of a process of any judge or court thereof, 
he is entitled to a discharge. In this case the 
relator was in custody of a state officer on 
a charge of murder. But the testimony 
presented at the hearing of the complaint 
showed that the relator was a deputy Unit* 
ed States marshal, who had in his hands for 
service- a writ issued by a United States 
circuit court commissioner, and whilst he 
was endeavoring to serve it, he was resist- 
ed, and kiUed his assailant, the party for 
whom the writ is issued. The learned judge 
discharged the relator from custody of the 
state officer, notwithstanding the process on 
which he was held was regular and valid 
on its face. 

In Ex parte JenMns [Case No. 7,259], the 
same questions were raised, and decided in 
the same way. It appeared that Jenkins 
was a deputy marshal, and undertook to ar- 
rest a fugitive slave, in doing which a seri- 
ous affray occurred, in which Jenkins par- 
ticipated, causing his arrest under a crim- 
inal law of the state of Pennsylvania. The 
late Mr. Justice Grier, of the supreme court, 
who heard this case, discharged the relator, 
because he was "an officer of the United 
States, in confinement for acts done in pur- 
suance of a law of the United Stat^, and 
under process from a judge of the same, 
and had not exceeded the exigency of the 
process under which he acted." This same 
Jenkins was soon after arrested on the 
charge of assault with intent to kill, and 
whilst he was in custody of the state offi- 
cer on this charge a writ of habeas corpus 
was issued by Judge Kane. On the hearing 
it appeared that Jenkins had been indicted 
under the state law for assault with intent 
to kilL But the acts charged were alleged 
to have been committed under an act of 
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congress which justified the relator in the 
premises, and the judge proceeded to hear 
the complaint on its merits, notwithstand- 
ing the relator had been indicted in the state 
court, and finally discharged him from cus- 
tody. Other cases were cited by counsel, 
bearing directly on the question discussed, 
but enough have been referred to for pres- 
ent purposes. 

Another class of cases has been cited by 
counsel for the respondent, which, when 
properly understood, wiU be found in har- 
mony with, or at least not in opposition to, 
the principles on which the others are bas- 
ed. In Ex parte Forbes [Case No. 4,921], 
it very plainly appears that the court had no 
jurisdiction in the case before it. The pe- 
titioners were in custody of a sheriff for an 
alleged contempt of a state com-t, though it 
is claimed the state court which committed 
them had no jurisdiction over the subject 
matter of the suit out of which the aUeged 
contempt had originated. There is nothing 
about the report of this case to show that 
it falls within the provisions of the habeas 
corpus act, but on the contrary it is prettj- 
clearly shown that it does not, and it was 
for these reasons that the petition for dis- 
charge was denied. In the case of U. S. v. 
Rector [Id. 16,132], the court said, "when a 
person is in custody under the state author- 
ity, this court has no power to take the ac- 
cused from such custody; nor has a state 
court power to remove by a habeas corpus 
a defendant from the custody of a court of 
the tfnited States." This is undoubtedly the 
general rule, and it is imdenied. The re- 
lators in this case were indicted in the Unit- 
ed States circuit court of Ohio, for counter- 
feiting coin of the United States. When 
the writ was applied for they were in jail 
on a charge of violating a criminal law of 
the state, but for what offence does not ap- 
pear. We are not advised as to whether or 
not they were charged with passing coun- 
terfeit money by the state court. But even 
if they were so charged the state courts 
might, perhaps, very properly hold and pun- 
ish them for just such an act In such a 
case, when the federal and state courts have 
concurrent jurisdiction over the offences, the 
court which first arrests and gains jurisdic- 
tion over the offender, wiU maintain it to 
the end. K the petitioners in this case were 
in custody of the state officers on process is-, 
sued from the state courts, charging them 
with counterfeiting United States coin, or 
larceny, or robbery, or any other crime, no 
one win at this late date hold that they 
ought to have been discharged, or that any 
sort of a ease was made so as to bring 
them within the provisions of the habeas 
corpus act. It was not claimed in that case 
that the petitioners were held in custody of 
the state officer, by reason of any act or 
thing committed or omitted in pursuance of, 
or permitted by an act of congress; but on 
the other hand we might reasonably infer 
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that they were in custody for the very rea- 
son they had violated both national and 
state laws which prohibit counterfeiting the 
lawful money of the United States. 

Counsel for respondent earnestly claim and 
strenuously insist that if the relators failed 
to return Blair to Chicago in pursuance of 
the authority confeiTed on Bull, but instead 
thereof took him to New York and eventu- 
ally to Liverpool without authority, they 
woidd be guilty of kidnapping; that the 
failure to return Blair to Chicago as direct- 
ed by Governor Beveridge, was a fraudulent 
act; and vitiated the whole proceedings, and 
made the capture and removal of Blair 
wrongful and unlawful ab initio. There is 
some force in this reasoning. But it de- 
rives its force mainly from the ingenious 
manner in which the proposition was stated, 
and the veiy able argument made in sup- 
port of it. The proof shows that Blair was 
indicted in Chicago for perjury, said to have 
been committed in connection with procur- 
ing a justice of the peace to issue a writ of 
replevin for goods in possession of a rail- 
road company in Chicago. Suit was com- 
menced by Blair, and the goods recovered, 
when he abandoned the suit and made no 
further appearance thereon. This led to the 
indictment. There was some , testimony 
tending to show that Tui-tle had expressed 
an intention, or at least knew of an inten- 
tion on the part of others, to take Blair to 
England to answer to the charge of fraudu- 
lently removing goods from that country. 
But there is no testimony which shows Bull 
had any such intention, or any knowledge 
of any such intention on the part of others 
before he reached St Louis with Blair. 

If Bull had taken Blair back to Chicago, 
who can doubt that he would have stood 
justified in all places for what he was so 
authorized to do? There would, then, have 
been no question about the validity of the 
capture and removal pf Blair. Unquestion- 
ably Bull ought to have taken Blair back to 
Chicago as he was authorized to do by Gov- 
ernor Beveridge's warrant But if he failed 
to discharge the duty then resting on him 
in the premises, and betrayed the trust re- 
posed in him by the governor, and thus vi- 
olated the laws of the state of Illinois, to 
which he may be amenable, can it there- 
fore be said that he was guilty of the great 
crime of kidnapping in this state, when he 
was clothed with all necessary authority 
of law to do what was actually done in this 
state in and about the arrest and removal of 
Blair? If the process on which Blair was 
arrested and removed from the state was 
regular on its face, and therefore lawful, 
can it be claimed that Bull might have been 
arrested and held for kidnapping .in any 
state through which tbey passed before 
reaching the state of Illinois? To do this 
26PED.OAS. — 67 



would be equivalent to disregarding the in- 
dictment against Blair— the requisition of 
Governor Beveridge and the appointment of 
BuU as his messenger— the warrant of Gov- 
ernor Garber, the arrest of Blair on the 
warrant of the governor, and his removal 
from this state on the requisition aforesaid. 
To , do this we would be required to hold 
that if the officer, Bull, was dishonest and ex- 
ceeded his authority as messenger and com- 
mitted a wrong in removing Blair beyond 
the confines of Illinois, the wrongful acts so 
done and committed would relate back to 
the arrest and removal of Blair from this 
state, and invalidate the whole proceedings 
had under the requisition. I am not pre- 
pared to go to that extent. I think it would 
take an extreme case to justify me in hold- 
ing to be criminal an act which appears to 
be not only harmless and justifiable, but 
sanctioned by the supreme law of this land. 
This would be carrying the doctrine of "re- 
lation" too far; and where neither the law- 
making power nor the courts have defined 
the duty or marked the way. T thinlc no 
judge ought to undertake to follow a path 
that leads but to darkness and doubt. For 
my part I prefer to keep within the "plain 
and weU beaten path of duty," made so by 
the constant use of the courts and judges 
for many years past 
These views lead me to conclude: 

1. That Blair was properly indicted in 
Cook county, state of Illinois, for the crime 
of perjuiy. 

2. That the requisition, and warrant, is- 
sued by Grovernor Beveridge, under which 
Bull acted as messenger, were regular in 
form, and therefore valid and binding on all 
concerned. 

3. That the waiTant issued by Governor 
Garber, on which Blair was arrested and re- 
moved from this state was regular on its 
face, and was a valid and lawful one. 

4. That all of these proceedings were had 
under and in pursuance of the constitution of 
the United States, and the act of congress 
passed in pursuance thereof, known as the 
"Extradition Act" 

5. That any efEort or -attempt on the part of 
the state authorities to hold or punish the 
relators for the removal of Blair under the 
requisition for extradition, are without au- 
thority and void. 

6. That the writ in this case was properly 
issued, and inquiry thereunder properly 
made, for the pui-pose of showing that the 
relators were held in custody for removing 
Blair from this state on the requisition of 
the governor of Illinois. 

It necessarily follows that the relators 
have not invoked in vain the aid of this 
"high prerogative writ," They must there- 
fore, be discharged from the custody of the 
respondent, and it Is so ordered. 
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Case ]Sro. 15,660a. 

UNITED STATES v. McCORMICH- 

[2 Hayw. & H. 156-] i 

Gircnit CJourt, District of Columbia. June 1, 
1854. 

Voters — Qualifications — Evidexces of. 

1. In addition to the qualification to vote un- 
der the act of 1820 [3 Stat. 543], that of 3548 
[9 Stat. 223] superadded the payment o£ a 
school tax. 

2. Where every qualification was shown to be 
complete, the citizen possessing them is entitled 
to vote. 

3. The evidence of qualification afforded by 
the registry is not exclusive; other testimony 
may be admitted, although registration is con- 
venient and proper. Yet if not done, and all 
other things performed, the party is entitled to 
vote. 

[This was an action by the United States, 
on the part of Charles S. Wallach, against 
William J. McCormich, register of the cor- 
poration of Washington. Heard on motion 
for a mandamus.] 

The case was brought before the court by 
Mr. Wallaeh, who is a tax payer, has always 
resided in the city, and has been a legal voter 
for many years, but whose name has not 
been registered by the assessors. 

Mr. Carlisle addressed the court on behalf 
of the corporation, and in reply to the petition 
of Mr. Wallach. He wanted uniformity at 
the polls, and asked a decision of the court 
for the guidance of" the corporation and the 
commissioners. He read the petition at 
length, stating that he is every way a quali- 
fied citizen, and had paid all his taxes as call- 
ed for by the two charters of 1820 and 1848. 
He therefore demanded his right to be consid- 
ered as a legal voter. It is the view of the 
corporation, that by the charter of 1S4S it is 
necessai7 to obey all the requisites to be en- 
titled to vote. The claim of Mr. Wallach 
was based on the charter of 1820, and he 
(Mr. Wallaeh) asks that if his name was 
omitted through inadvertence or mistake, it 
might be now restored. 

Mr. Carlisle based the right to vote under 
the present charter as the payment of the 
school tax, and held that the propeiiy quali- 
fication under the charter of 1820 is abolish- 
ed; also if a citizen be not assessed before 
the 31st December he is not liable to be tax- 
ed afterwards. So far as the qualification of 
voters is concerned, the opinion of the cor- 
poi-ation has been that the charter of 1848 
supersede*! that of 1820, and it was their de- 
sire to know from the court if their construc- 
tion is right or wrong. 

Mr. Chas. S. Wallach stated that there were 
three classes of individuals affected in this 
ease. Did the charter of 1848 supersede that 
of 1820, or was it only cumulative and supple- 
mentary? Can a party be made to suffer 
through the inadvertence or carelessness of 
the assessors or the register? He contended 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



that the act of 1848 merely granted an exten- 
sion of the right of suffrage, and did not in- 
validate the charter of 1820. 

Mr. Coxe remarked that a very brief time 
had been given to reflect on this question, 
and asked if a citizen were to be denied his 
rights through the inadvertence of a corpora- 
tion officer or officers; whether the same 
thing could not be done by design? For him- 
self, he had never seen one of the poll-lists 
spoken of, they were almost invisible; one 
friend of his had seen one in a barber's shop, 
and another had seen one somewhere else. No 
ordinance of the city of Washington can have 
force, if without or against the law, or going 
beyond the law. The charter of 1848 con- 
tinues that of 1820 in force, and enlarges it. 
■The other side asserts that the payment of a 
school tax is what entitles to a vote; but if 
that is so, aliens and free negroes are entitled, 
contrary to the provisions of the act of 1820. 

Mr. Coxe insisted that Mr. Wallach, or any 
citizen similarly situated, is entitled to an 
action at law against any judges or commis- 
sioners of election refusing to accept his prof- 
fered vote. He also insisted that, by its ordi- 
nance of 1849, the corporation had tran- 
scended its powers, tinder the charter, in de- 
nying the right to vote, to all others than 
those who were registered in a certain way, 
and in fixing the 31st of December, nearly 
six months in advance of the time of election, 
as the day beyond which the names of citi- 
zens could not be registered. When as- 
sessors omitted giving in the names of parties 
as liable to school tax they violated their 
duty, either by accident or design; but a citi- 
zen was not to be made to suffer through 
their fault, nor to be deprived of the right to 
vote. Equally incapable is the coi-poration 
to refuse the power to revise the lists and 
correct mistakes and supply omissions; in do- 
ing this they transcend their powers. The 
Case of the Church, in Philadelphia, quoted 
hy Mr. Carlisle, he thought went the other 
way. The powers were much larger than 
those granted to this corporation. He reas- 
serted that the act of 1848 was cumulative 
and not destructive of the act of 1820, and 
that according to the decision of the court of 
king's bench, in England, in Ashby v. White 
[2 Ld. Kaym, 938], Mr. Wallach would be en- 
titled to an action against an officer of elec- 
tion, who should refuse his oft'er to vote. 

Mr. Bradley, for the corporation, character- 
ized the petition as seeking to repeal an ordi- 
nance of the coi-poration, which had stood 
the trial of three elections, and had until 
now been quietly acquiesced in by all oi:r 
citizens. He denied that the coi-poration had 
no power to pass these regulations since con- 
gress had giv^n it all powers necessary to 
carry greater powers into effect. The act of 
1848 covered the whole ground, and compels 
the school tax in addition to other taxes, as 
necessary to qualification to vote. The cor- 
poration haro done nothing beyond the exer- 
cise of this power. The ordinance of 1849 is 
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not contrary to the charter. If Mr. Wallach's 
•exercise of suffrage is endangered, the fault 
is nobody's but Ms own, in not having ex- 
amined the printed and published lists. Be- 
sides, the period for operation of a mandamus 
is now too late, it could apply only previous 
to the 31st of December, 

Richard S. Coxe, for the citizens, 
.Tames M, Carlisle and Joseph H. Bradley, 
for the corporation. 

/ 

THE COURT, after briefly consulting, de- 
cided that in addition to the qualification un- 
■der the act of 1820, that of 1848 superadded 
the payment of a school tax, that all the re- 
quirements of the act of 1848 must be com- 
plied with. In Mr, Wallach's case, every 
■qualificattou was shown to be complete. It is 
the assessor's duty to seek out citizens, and 
that of citizens to find if they have been en. 
rolled, and if all his qualifications are com- 
plete, the citizen is entitled to vote. Mr. 
Wallach had a right to presume he was on 
the list All persons having the requisite 
■qualification, and subject to the school tax, 
ought to have been assessed, and are en- 
titled to vote. Gongi-ess appeared to have 
two purposes in view in this act of 1848, one 
to describe the proper qualifications of a 
voter, and the other to raise a tax for the sup- 
port of the public schools of the city. There 
were other purposes, but they were subordi- 
nate and directory, and not indispensable. 
The evidence of qualification afforded by the 
registry is not exclusive, other testimony 
might be admitted. Although registration is 
convenient and proper, and although ordered 
to be done, yet if not done, and all other 
things performed, the party is entitled to 
vote. 

THE COURT gi-anted no formal mandamus 
in air. Wallach's special case, the decision 
being general, and as such to be applied by 
the commissioners of election to his and ail 
similar instances. He will therefore, under 
this judgment, be entitled to vote, notwith- 
standing the omission of his name on the 
. list 
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vietion or acquittal. All the acts of keeping 
such a house before finding the indictment con- 
stitute but one ofEence. 

[Followed in U. S. v. Ringgold, Case No, 16,- 
167. Cited in Ex parte Snow, 7 Sup. Ct 
562, 120 U. S, 286,] 

Indictment [against James McCormick] 
for a nuisance in keeping a public gaming 
house from April 10 to June 10, 1829. 

THE COURT (nem, con,) permitted the 
United States to give evidence of acts done 
before the 10th of April, considering the day 
not material, so that it was within the time 
of limitation, and not within the time of a 
previous conviction or acquittal; all the acts 
of gambling, and keeping a gaming house, 
previous to the finding of the indictment, 
constituting but one offence. 
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UNITED STATES v. McCORMICK. 

[4 Cranch, 0, 0. 104.] i 

Curcuit Court, District of Columbia. Dec. 
Term, 1830, 

Keeping Pdblio G-aming House — Indictment — 
Time. 

Upon an indictment for keeping a public gam- 
ing house, the day laid in the indictment is not 
material, so that it is witibtin the time of limita- 
tion, and not within the time of a previous con- 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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UNITED STATES v. McCORMICK. 

[1 Cranch, C. C, 106.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1802, 

wltkess— isfoiijier — interest — indictment for 
Marrting Woman under Age, 

1. The informer is not entitled to one half of 
llie penalty on a minister for marrying a wo- 
man under sixteen years of age without the 
consent of her parents or guardian; and is 
Iherefore a competent witness, 

2, Quaere, whether, on an indictment, upon a 
statute, charging an act to be done knowingly, 
the scienter must be proved "if the statute does 
not use the word 'knowingly.' " 

The Rev. A, T. McCormick, an Episcopal 
clergyman, was indicted for marrying Mary 
Ann Densley to Matthew Lawler, without 
the consent of her parents, (she being under 
the age of sixteen) against the act of iMary- 
land, February, 1777, c, 12, § 9, which is in 
these words: "And be it enacted, that if 
any minister shall join in marriage any male 
under the age of twenty-one years, or any 
female xmder the age of sixteen years, and 
not before married, without the consent of 
the parent, or guardian of every such person, 
personally given, or signified under the hand 
and seal of the said parent or guardian, and 
attested by two witnesses, he shall forfeit 
and pay five. hundred pounds current mon- 
ey." The indictment was as follows: 

"United States, District of Columbia and 
County of Washington, to wit: The jurors 
for the United States for the District of Co- 
lumbia and county of Washington, upon 
their oath, present that Andrew Thomas 
McCormick, late of the county of Washing- 
ton, clerk, upon the twenty-third day of July, 
in the year of our Lord Christ one thousand 



1 [Reported by Hon. William Cranch, Chief 
Judge.] . • 
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eight hundred and two, with force and arms, 
at the county of Washin^on aforesaid, did 
unlawfully, knowingly, and wilfully solem- 
nize matrimony between Henry Lawler. late 
of the county of Washington aforesaid, then 
a bachelor, and one Marj' Ann Densley, then 
a smgle woman, daughter of one Hugh 
Densley, late of the county of Washington, 
without the consent of the said Hugh Dens- 
ley, and without the consent of Mary Ann 
Densley, wife of the said Hugh Densley and 
mother to the said Mary Ann Densley fii-st 
named, personally given or signified under 
the hand and seal of the said Hugh Densley, 
or the said Mary Ann his wife, and attested 
by two witnesses, the said Mary Ann Dens- 
ley daughter to the said Hugh Densley, and 
Many Ann his wife, then and there being 
under the age of sixteen years, and not be- 
fore married; in contempt of the laws of the 
land, to the evil example of all others in like 
cases offending, against the form of the 
statute in that case made and provided, and 
against the peace and government of the 
United States." 

At othe trial, Mr. Key, for the traverser, 
objected to Hugh Densley, as a witness, 
contending that he was entitled, as informer, 
to half the penalty, under the second section 
of the act of congress, supplementary to the 
act concerning the District of Columbia. 2 
Stat., 115. 
But THE COURT overruled the objection. 
Mr. Mason, for the United States, prayed 
the court to instruct the jury that it is not 
necessary to prove that the traverser knew 
that the girl was under the age of sixteen. 
Mr. Key, contended that there could be no 
offence, if the traverser did not know that 
fact. The indictment has charged It to be 
done knowingly, and it would have been 
bad if it had not. The scienter, therefore, 
must be proved. 

KILTY, Chief Judge, was decidedly of 
opinion that it was not necessary to prove 
that the traverser knew she was under age. 
It was his duty to know it. The law was 
intended to punish his negligence as well as 
his guilt. He takes the risk upon himself, if 
he marries without the consent of the par- 
ent. 

ORANCH, Circuit Judge, inclined to be of 
the same opinion, but expressed a wish that 
the point might be argued, upon a motion 
for a new trial, if the verdict should be 
against the traverser. 
Verdict for the United States. 
A motion was made for a new trial, but 
was afterwards withdrawn, and a motion 
made in arrest of judgment (1) because the 
indictment does not aver that the traverser 
was a minister, or person capable of legally 
joining persons in marriage, at the time of 
the offence; (2) because it does not aver that 
the marriage was without the consent of 
the guardian. 

Adjourned for argument See U. S. v. Me- 
Cormick [Case No. 15,663]. 
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UNITED STATES v. MeCORMIOK. 

[1 Cranch, C. C. 593.] i 

Circuit Court, District of Columbia. Jan. 17, 

1810. 

Indictmbst against Minister for MAKKYisa 

Woman ondeb Age— Requisites— 

Negative Wokds. 

1. An indictment against a minister for join- 
ing in marriage persons under age, without the 
consent of their parents or guardians, contrary 
to Act Md. 1777, c. 12, § 9, must aver tliat the 
defendant was, at the time of solemnizing the- 
marriage, a minister authorized and qualified 
according to the act to celebrate the rite of 
matrimony. It must; also, (if it contain an 
averment that it was done without the consent 
of the parents,) aver that there was a parent 
then living, and that there was no guardian 
who could consent, or that it was without the 
consent of the guardian as well as without the- 
consent of the parents. 

2. Where a statute inflicts a penalty upon 
persons of a certain description only, it is nec- 
essary, in an indictment upon tliat statute, to 
aver all the facts necessary to show that the- 
defendant was a person of that description at 
the time of committing the act. 

3. The addition "clerk," to the name of the- 
defendant, is not a suflScient averment that he 
was, at the time of the marriage, a minister 
duly authorized to solemnize that rite. 

4. When negative words constitute a part ot 
the description of an offence, they must be used 
in the indictment 

This cause was tried at December term,„ 
1802 [Case No. 15,662], when a verdict was 
found for the United States. 

Upon the motion in arrest of judgment 
the ease was argued, at July term, 1805, by 
Mr. P. B. Key, in support of the motion, 
and by Mr. Jones, U. S, Atty., for the pros- 
ecution, before KILTY, Chief Judge, and 
CRANCH and FITZHUGH, Circuit Judges. 

During the subsequent vacation, while the 
court held the ease under consideration, 
KILTY, Chief Judge, having been appointed 
by the governor and council of Maryland, 
chancellor of that state, resigned his office 
of chief judge of the District of Columbia, 
and CRANCH and FITZHUGH, Circuit 
Judges, being divided in opinion, and the 
Hon, ALLEN BOWIE DUCKETT, having 
been appointed a judge of this court, the 
case was again argued at December term, 
1808, by Mr. Jones, for the United States, 
and Caldwell & Law, for the defendant At 
the next term, June, 1809, while the ease 
was still under advisement, Mr. DUCKETT 
left the court intending to return, but did 
not, and died in August following. In De- 
cember, 1809, the Hon. BUCKNER THRUS- 
TON was appointed a judge in the place of" 
Mr. DUCKETT, and at the December term 
of that year, the case was again argued by 
the same counsel. 

For the defendant, the motion in arrest of" 
judgment was urged upon two grounds: 
(1) Because the indictment does not aver 
that the traverser was a minister, or per- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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son capable of legally joining persons in 
marriage at the time of tlie supposed offence. 
<2) Because it does not aver that that mar- 
riage was without the consent of the guard- 
Ian. 

(1) The only part of the indictment in 
which the ecclesiastical character of the de- 
fendant is designated is the addition to. his 
name, which was required by the statute 
of additions (1 Hen. Y. c. 5; 2 Hale, P. O. 
■c. 25, p. 176), and in which it is said that 
the jurors, "upon their oath present that 
Andrew Thomas McCormick, late of the 
■county of Washington, clerk," &c. This is 
only an averment that he was a clerk at the 
time of the finding of the indictment, not 
that he was, at the time of the supposed 
offence, a minister competent to celebrate 
the rite of matrimony. Even if it was an 
averment that the defendant was a clerk at 
the time of the supposed offence, yet he 
might not have been such a minister as is 
contemplated by the statute; for the term 
. "elericus" included inferior ecclesiastical of- 
ficers as well as those in orders, and those 
who were not authorized to administer the 
several sacraments, as well as those who 
were. 2 Hawk, P. 0. q. 33, § 4; 4 Bl, Comm. 
366. And Lord Mansfield, in Rex v. TTheat- 
ly, 2 Burrows, 1127, says: "In a criminal 
■charge there is no latitude of intendment to 
include any thing more than is charged. 
The charge must be explicit enough to sup- 
port itself." The term "clerk," as used in this 
indictment cannot answer both purposes, 
namely, as an "addition" and as an aver- 
ment that the defendant was at the time 
of the supposed offence, such a person as 
"by the statute of Mai-yland, was liable to 
the penalty. The statute of 1 Hen. V. c. 5, 
which, in Judge Chase's letter to Judge 
Tilghman of the 20th of October, 1798, is 
«aid to be in force in Maryland, requires 
that "in all indictments, in the names of the 
defendants, additions shall be made of their 
estate, or degree, or mystery," &c. And it 
is evident that the word "clerk," was insert- 
ed in the indictment merely in compliance 
with that statute. There is therefore no 
iiverment that the defendant was, at the 
time of the supposed offence a minister, or 
•other person liable to the penalty. 

(2) The indictment contains no averment 
that the marriage was without the consent 
■of the guardian. It is now said that there 
was no guardian; but that does not appear 
by the indictment. It might as well be said 
that there were no parents living at the 
time, for it is not averred in the indictment; 
4ind even if the parents had been then living, 
it is possible that the young woman might 
bave had a guardian other than either of 
ber parents. 1 Bl. Comm. 461, 462; Laws 
Md. 1786, c. 45, § 8. The indictment must 
■set out an offence; and if the descrip- 
tion of the offence contains negative words, 
■or an exception, there must be a corre- 
spondent averment, or no offence will be 



charged; and the negative averment must 
cover the whole extent of the exception. 
Spier es v. Parker, 1 Term B. 141; Rex v. 
Sparling, 1 Strange, 497; Rex v. "Wheatman, 
Doug. 345; Rex v, Jarvis, 1 Burrows, 14S; 
Rex V. Collins, Palmer, 367, 373; Com. v. 
M'Monagle, 1 Mass. 517; 2 Hawk. P. C. 
e. 25, §§ 112, 113; Rex v. HUl, 2 Ld. Raym. 
1415; Crown Cir. Comp. 176-194 and 220- 
234. Forms of indictment for offences by 
constables, sheriffs, coroners, &c., for mal- 
feasance in office. 2 Hawk, P. C. c, 25, § 60. 

Mr. Jones, contra, 

(1) The cases cited by the defendant's 
counsel are where the offence is only in the 
exercise of a particular office, &c. The great 
nicety in indictments is, in general, requir- 
ed in favorem vitse, where the prisoner, un- 
der the English practice, is not entitled to 
counsel. The reason does not apply to this 
country, where counsel is allowed, and es- 
pecially in misdemeanors which do not im- 
ply moral turpitude. 2 Hawk. P. C. c. 25, 
§ 61. It is true that where a statute is ap- 
plicable to persons of a particular descrip- 
tion only, the indictment must bring them 
within that description. Here the defendant 
is averred to be a clerk, which means a min- 
ister; and it is settled that it is a sufficient 
description of the defendant that he, ex- 
istens such a person as is described in the 
statute, did the thing which the statute pro- 
hibits. The averment that Andrew Thomas 
McCormick, clerk, did the prohibited act, 
on a certain day, is equivalent to an aver- 
ment that he being a clerk on that day did 
the act; which would be a sufficient aver- 
ment. It is not necessary in this country 
that there should be an addition to the name 
of the defendant in an indictment, because 
the proceeding to outlawry is not practised 
here; and the statute of Henry V. was only 
to designate the person in an outlawry. If 
the designation of the defendant as a clerk, 
was not necessary as an addition under the 
statute, it must be considered as a direct 
averment that the defendant was a minister 
at the time of the marriage. No precedent 
can be found in which there is a substantive 
averment that the defendant was a minis- 
ter. 

(2) It was not necessary to aver that "the 
marriage was without the consent of the 
guardian." It is questionable whether any 
averment is necessary that it was without the 
consent of anybody. Where the exception, or 
the facts which justify the act, can be given in 
evidence by the defendant on the general is- 
sue, the indictment need not aver the want of 
that excuse. In a prosecution for being ab- 
sent from church without reasonable excuse, 
the indictment need not state that the de- 
fendant had no reasonable excuse. When 
the fact in justification is in the purview or 
body of the act, and is contained in a nega- 
tive proposition, it is not necessary to aver 
such negative proposition. If the parents 
are living it is sufficient to aver it to be done 
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Tvithout their consent; if no parents living, 
then without the consent of the guardian. 
The averment that it was -without the con- 
sent of the parents implies that the parents 
were living at the time, and capable of con- 
senting, and therefore that there was no 
guardian. The court will not presume that 
the parents were dead, or non compotes 
mentis. The cases cited are cases of sum- 
mary convictions before justices of the 
peace, in which a greater nicety is required 
than in indictments. 

In reply, it was said by the counsel for 
the defendant, that in the eases in which 
the word "existens" has been considered as a 
positive averment of the existence of the 
fact at the time of the offence committed, it 
is expressly referred to that time. All the 
precedents say that A. B. of &c., clerk or 

gentleman, &c., on the day of , 

at, «&e., being a constable, or sheriff, &c., 
did the act complained of; so that "esistens" 
refers to the very time of committing the 
act; but the "addition" refers only to the 
timq of finding the indictment. All the cases 
cited were not cases of summary convic- 
tions. Spieres v. Parker, 1 Term R. 141, 
was an action of debt for a penalty under 
a statute. 

Before CRANCH, Chief Judge, and PITZ- 
HUGH and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge. This is an indict- 
ment on the act of assembly of Maryland, 
1777, c. 12, § 9, for joining in marriage one 
Mary Anne Densley, being under the age of 
sixteen years, without the consent of her 
parents. The indictment sets forth that An- 
drew Thomas McCormiek, clerk, &c. without 
the consent of the said Hugh Densley, the 
father, and, without the consent of Mary Aoine 
Densley, the mother, unlawfully, knowingly, 
and wilfully, &e. It has been moved in ar- 
rest of judgment, (1) that it is not alleged in 
the indictment, that the traverser was a min- 
ister, or person capable of legally joining per- 
sons in marriage; (2) that it does not state 
the marriage to have been without the con- 
sent of the guardian. The act of assembly is 
in these words. "If any minister shall join 
in marriage any male under the age of twen- 
ty-one years, or any female under the age of 
sixteen years and not before married, without 
the consent of the parent or guardian of every 
such person, personally given or signified un- 
der the hand and seal of the said parent or 
guardian, and attested by two witnesses, he 
shall forfeit and pay f 500 current money." 

It has been correctly contended, on the part 
of the traverse'*, where an act is by statute 
forbidden to be done by persons of a certain 
description only, an indictment, grounded on 
such statute, must by a substantive averment, 
brhig the traverser within that description. 
No offence can be committed under the ninth 
section of the act of 1777, c. 12, on which this 
indictment is founded, but by a minister. 
And it seems, by the purview of the act, that 



it must be by such a minister as by the third, 
section of the same act is authorized to cele- 
brate rites of marriage between white per- 
sons. It was necessary therefore that the in- 
dictment should state by a direct allegation, 
that the traverser was such a minister at thfr 
time when the offence is charged to have been, 
committed. This necessity seems to be ad- 
mitted by the attorney for the United States,. 
who has with much ingenuity contended that 
there is such a direct allegation in the indict- 
ment. The traverser is called Andrew Thom- 
as McCormiek, clerk. It is said that a clerk^ 
in the technical language of the law, means- 
an ordained minister of religion; that there 
is no statute in force here which makes it nec- 
essary in an indictment to give the offender 
his proper addition, or to name him by his 
mystery or degree; and as the process of out- 
lawry is unknown in the practice of our 
courts, the word "clerk" shall not be consid- 
ered as a mere addition descriptive of the per- 
son at the time of finding the indictment, but 
may stand for a positive affirmation that the 
traverser was at the time of committing the- 
offence such a minister as is contemplated in 
the ninth section of the act; that the word 
"being" is necessarily to be understood, and 
that the meaning is the same as if it had. 
been written thus,— that A. T. M. being clerk 
committed the offence; which, according to 
the books would be a sufficient averment 

But without deciding whether the statute of 
additions is in force here, or whether process 
of outlawry will lie upon an indictment, it 
is evident that the word "clerk" is used by 
way of addition, or description of the person, 
and although such an addition may not be- 
absolutely necessary, yet it does not follow 
that it must therefore have another meaning. 
In its present form it is only an allegation, 
that the traverser was a clerk at the time of 
the indictment found; and the allegation 
would be equally true although the traverser 
were not a clerk at the time when the offence 
is charged to have been committed. To give- 
it the meaning which is contended for on the 
part of the prosecution, the word "being" 
must be added, which would not be justified 
by any precedent. But if the word "clerk" 
implies a direct averment that the traverser 
was a clerk at the time of the offence alleged, 
yet it is not an averment that he was a min- 
ister authorized to celebrate the rites of mar- 
riage; for the term "clerk" includes both the- 
regular and secular clergy, all of whom were- 
not authorized to solemnize marriage. It may 
also include clerks of courts, &c., and there- 
fore the averment would be too uncertain. 

The second objection to the indictment 
seems to be equally fatal, for I deem the po- 
sition to be coiTeet that all the eireumstance^ 
which are necessary to constitute the offence 
must be set forth in the indictment; and that 
an indictment cannot be good which if true 
in all its parts yet leaves a possibility that 
the traverser may be innocent. It is true- 
that if a statute contains a -saving clause, an. 
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exception, or a proviso, Tvliicli did not consti- 
tute a part ot the description of the offence, 
it is not necessary that the indictment on that 
statute should aver the traverser not to he 
■within the benefit of such saving clause, &c., 
for there the traverser is left to avail himself 
of the exception by plea or evidence. But if 
a part of the description of the offence con- 
sists of a negative proposition it is as neces- 
sary, in an indictment for that offence, to 
state the negative as the affirmative part of 
that description. If the indictment had not 
alleged the want of consent of either parents 
or guardian, it would not have described any 
offence at all. The want of consent is the es- 
sence of the misdemeanor. If then an aver- 
ment of the want of consent of parents is 
necessary, why not also an averment of the 
want of that of t)ie guardian? It is said 
there was no guardian; but that does not ap- 
pear. As well may the traverser say there 
were no parents, and therefore there was no 
offence in marrying without the consent of 
parents. The indictment does not aver that 
the parents were living, and if they were, 
still there might be a guardian. The indict- 
ment would have been equally good if it had 
stated that the marriage was without the con- 
sent of the guardian, and had omitted,to aver 
the want of consent of the parents. Yet it 
cannot be contended that such an indictment 
would have been sufficient, without an aver- 
ment that there were no parents living, or 
none competent to consent, and that there 
■was a guardian who could consent. The of- 
fence therefore is not sufficiently set forth. 
The indictment does not aver all the facts 
which constitute the misdemeanor. 
The judgment must be arrested. 

FITZHUGrH, Circuit Judge, contra. This is 
a motion in arrest of judgment on a verdict 
finding the ti-averser guilty under an indict- 
ment which charged '"that, Andrew Thomas 
McCormick, clerk, on 23d of February, 1802, 
did with force and arms, unlawfully, know- 
ingly, and wilfully solemnize matrimony be- 
tween Henry Lawler, a bachelor, and M. A. 
Densley, a single woman, daugnter of one 
H. D. without the consent of the said H. D., 
and without the consent of M, A. D., wife of 
said H. D., and mother of said M. A, D., 
jjersonally given or signified under the hand 
and seal of said H. D. and il. A. D. his ■wife, 
and attested by two witnesses, the said M. 
A. D. daughter of said H. D. being an infant 
under the age of 16 years, and not before 
married," &c. Two reasons have been assign- 
ed for arresting the judgment: (1) Because 
the indictment does not aver that the travers- 
er was a minister or person capable of legal- 
ly joining in marriage, at the time of the 
offence. (2) Because it does not state that 
the marriage was without the consent of the 
guardian. 

In support of the first ground, it has been 
insisted by the counsel for the traverser, that 
the word "clerk" is not a sufficient allegation 
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that the defendant acted in the character of 
a minister, and they therefore infer that he 
may have acted innocently, and that as the 
act of the Maryland assembly subjects no 
other persons except ministers to the penalty, 
the court cannot by any argument intend- 
ment, or implication, condemn for a crime 
when the jury have not expressly found him 
guilty. By the third section of the act of 
1777, c. 12: "The rites of marriage between 
any white persons, subjects or inhabitants of 
this state, shall not be celebrated by any per- 
sons within this state, unless by ministers of 
the Church of England, ministers dissenting 
from that church, or Romish priests, appoint- 
ed or ordained according to the rites and cere- 
monies of their respective churches; or in 
such manner as has been practised in the 
state by the society of people called Quakers; 
and if any person shall celebrate marriage, 
&c., contrary to the meaning of this act, he 
shall forfeit &c., five hundred pounds current 
money." Section 9: "If any minister shall 
join in marriage any male under the age of 
21 years, or any female under the age of IG 
years and not beforfe married, without the 
consent of the parent or guardian of every 
such person, personally given or signified un- 
der the hand and seal of the said parent or 
guardian and attested by two witnesses, he 
shall forfeit &c., five hundred pounds current 
money." 

In determining on the weight of the first 
objection it will be necessary to see what is 
the legal acceptation of the word clerk, par- 
ticulai-ly as it has been contended that it is 
not synonymous with clergyman. "Clerk," 
as defined in the law-books, is one who be- 
longs to the holy ministry of the church 
and is properly a minister or priest. The 
word '"clerk" is supposed to be derived from 
the Greek word 5ccey\.Eto — voco, to call, be- 
cause ecclesiastical persons insisted that 
they were called into the service and min- 
istry of God and therefore claimed exemp- 
tion from temporal jurisdiction. Hence a 
clerk, minister, or servant are synonymous. 
Or from 7^^t]§o^ — sortitio, because the 
clergy were supposed to have been allotted 
to divine service. It seems to be nomen 
generalissimum under which are compre- 
hended both regular and secular clergy, not 
only such as live within certain prescribed 
i-ules, as abbots, priors, monks, &c., but also 
bishops, deacons, parsons, and vicars,— and 
is generally deemed descriptive of all eccle- 
siastical persons in holy orders. Indeed eccle- 
siastical persons are said to be well describ- 
ed by the words, "legum doctor" and "sacris 
ordinibus constitutus." 1 Hawk. P. C. c. 19, 
§ 3. The statute of 1 Eliz. c. 2, subjects "any 
parson, vicar, or other minister whatsoever, 
who ought to say the common prayer and 
shall refuse to use it in church, to one year's 
profits of all his spiritual promotions and 
one month's imprisonment for the first of- 
fence," &c., and yet in an indictment for 
an offence against this statute, it has been 
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held that the word "clericus" shows sufficient- 
ly that the party was within holy orders, al- 
though the word "clerk" is not used in the 
statute, i Hawt. P. C. c. 7. The word 
"clerli" then being equivalent to, and descrip- 
tive of, clergyman in England , where there 
are various grades of clergy with various 
privileges and emoluments, some sinecures, 
others with cures. I conclude d fortiori, 
that the word "clerk" describes a clergyman 
with sufficient certainty here, where no such 
variety exists, and where no ambiguity can 
arise as to the character in which the, de- 
fendant acted. 

But it has been argued that where a stat- 
ute creates an offence, the words of descrip- 
tion should be precisely pursued in an in- 
dictment under the statute. The quotation 
just mentioned, respecting the exposition of 
the statute of Elizabeth is alone an answer 
to, and obviates this objection; for there the 
word "clerk" was not used and yet it might 
have been insisted there, as it has been here, 
tuat the word '"clerk" might refer to and de- 
scribe a clerk of court, and so b°y possibility 
the defendant be innocent notwithstanding 
the indictment be literally true; or it might, 
with a fairer prospect of success, have been 
urged that, though derk meant clergyman, 
yet it might be imderstood as applicable to 
the regular clergy instead of the secular 
clergy, and therefore not contemplated by 
that statute. If the ofiCender be brought 
within the purview of a statute, it is suffi- 
cient; and if by a rational construction of 
the whole indictment a person is described 
with such certainty that it is impossible to 
mistake him for another, or the character in 
which he acted; or that he may know how 
to defend himself against the charge; or 
that he may plead in bar of another prose- 
cution; or if it can judicially appear to the 
court what punishment is proper, such an 
indictment ought to be sustained. In the 
case now before us, the traverser has been 
convicted of having in character of clerk, 
solemnized marriage. If the word "clerk" 
receives one acceptation the offience is indis- 
putably made out: if tortured to mean a 
clerk of a court or any thing else except 
minister, then he cannot be guilty of sol-em- 
nizing marriage, though that fact is express- 
ly found by the jury. In one sense of the 
word, the defendant may have consummated 
the marriage: in the other he eotdd not. In 
this view of the case no inile of eonstnietion 
justifies the coui't to lay hold of a solitary 
expression for the purpose of acquitting the 
traverser; when a liberal view of the whole 
indictment taken together with the verdict 
could leave no doubt on the mind as to ihe 
character in which he acted. Though judg- 
ments in favor of life and in avoidance of 
penalties are generally constraed strictly, 
yet they are e^^ounded like other writings 
by taking them altogether and introducing 
one part in explanation of another (4 Com. 
Dig. 397, G, o), so that a general or ambigu- 



ous expression may be rendered certain; and 
certainty to a common intent is sufficient in 
an indictment. Co. Litt. 303a; 5 Coke, 121a. 
There seems more difficulty in the second 
objection, that the indictment does not set 
out the want of the guardian's consent; but 
still I am inclined to thinlc that this omission 
is not fatal. It is a rule that when there is 
a negative in the description of an offence in 
a statute, the affirmative of which would ex- 
cuse the traverser, it need not be set forth 
in the indictment, but must be pleaded by 
the defendant or shown as his excuse or 
justification. 5 Term S. 84; 1 Hawk. P. C. 
c. 10; 2 Hawk. P. 0. c. 25, § 115; 2 Ld. 
Eaym. 1370; 2 Burrows, 1035. And 1 can 
find nothing which looks like an exception 
to this rule but cases of indictments in Eng- 
land for offences under the game laws, 
where the qualifications must be all nega- 
tived in the indictment. This may be ac- 
counted for on the ground of there being an 
immense number of statutes restrictive of 
the privilege of killing game, commencing 
as early as 13 Rich. II., with such a variety 
of penalties and qualifications, that it might 
be uncertain what judgment the court could 
render or by what evidence the traverser 
could protect himself, unless the supposed 
offence should be reduced to the most defi- 
nite and tmquestionable form. Another rea- 
son why the game laws form an exception 
to the general rule may be, that the offences 
under them are punishable by justices of the 
peace, whose limited jurisdiction, the su- 
preme courts have been unwilling to enlarge 
or favor. But in the case of Reg, v. Mat- 
thews, 14 Vin. Abr. 3, 10 Mod. 27, on an 
exception taken to a conviction on 4 & 5 
Anne, for the preservation of game, it was 
held that if it had been laid generally, "that 
he not being a person qualified according to 
the law," it would have been well enough; 
but the qualifications having been distinctly 
and severally mentioned, the omission of one 
is fatal. It might perhaps have been suffi- 
cient jf the indictment in the present case 
had barely stated the solemnization of the 
marriage of an infant, omitting consent alto- 
gether, because the mischief intended to be 
avoided by the law, was the improper in- 
fluence which might be used on persons 
wanting discretion and judgment to direct 
them in so important a step as marriage, 
and any thing which would justify or excuse 
such intermeddling might conae out in evi- 
dence or be pleaded. The prosecutor can- 
not prove the negative, that consent was not 
given in writing, but the traverser could have 
done so; and the law evidently meant to im- 
pose on him this necessity by requiring a 
license in writing properly authenticated> 
thereby furnishing defendant with the means 
of justifying himself; this being in writing 
might and ought to have been preserved if 
it ever existed. When , the parent delivers 
this writing to the minister, it is no longer 
within his control or of any other person. 
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■except the minister, aud therefore it would 
lie reciuiring an impossibility to insist on its 
"being produced on the part of the prosecu- 
tion, and it is a rule that that which need 
■not be proved need not he averred. 

The statute of additions is said to he in • 
force in Maryland. Be it so, 1 Hawk. P. 
'O. c. 7, shows that clerk is definite enough; 
clerk is a good addition for a doctor of divin- 
ity. 2 Hawk. P. C. c. 23, § 109. The ad- 
dition should refer plainly to the person in- 
dicted, so that one may not he substituted 
for another. But it has been objected, that 
•the person who drew this indictment was 
sensible that the indictment should have 
been special in its averm'ont of the requisites 
■of the law, and having inserted some, the 
omission of others is fatal. This offence is 
In ray opinion completely stated by making 
■out either alternative requisite, and the guar- 
-dian's consent is as distinct from the par- 
■ent's as if it had been in another section- 
As much so as the written license of the 
-clerk, which is also made a protective requi- 
-site; and it has not been contended that the 
indictment should have negatived that. But 
with respect to the insertion of one requi- 
site and the 6mission of others; where an 
• indictment is brought on a statute which has 
general prohibitoiy words, it is sufficient to 
<!harge the offence generally in the words of 
il; and if a subsequent statute or clause in 
the same statute, excuse or except persons 
particularly circumstanced out of the gen- 
eral words, it must be pleaded, or given in 
■<?vidence; as an indictment on 5 Eliz. c. 4, 
lor exercising the trade of a tanner, not hav- 
ing served an apprenticeship of seven years, 
is sufficient without averring the want of 
other qualifications, &c. 

But when the words of a statute are de- 
-scriptive of the nature of the offence or tiie 
purview of the statute, or are necessary to 
give a summary jurisdiction, the indictment 
must specify it in particular words, as gam^ 
acts; swearing; counterfeiting coin; &c. 4 
Com. Dig. 397, G, 5. An indictment need 
not ascertain more than shows the offence, 
not that which aggravates it. Id. 398, G, 5. 
Nor more certainty than the words of the 
statute import. But it should use terms 
proper or peculiar to the off<ence. If an of- 
:fence appears in the indictment for which it 
may be maintained it is sufficient, though 
"bad in other parts. Id. 408, "Judgment," 
X; 1 Salt. 384, 385. This offence is com- 
pletely stated by either disjunctive. In Tre- 
mahie, P. 0., a person was indicted under 
the statute of Elizabeth, to impose a pecun- 
iary fine on a resident within the king's 
realm for not going to church, not having a 
reasonable excuse. The indictment averred, 
i:hat the defendant had no reasonable es- 
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cuse, but omitted his being a resident of the 
Idng's realm. This shows that the insertion 
of one of the requisites does not render it 
necessary to enumerate them all. 4 Hawk. 
P. 0. c. 10, says it is unnecessary to negative 
the excuse. The obvious meaning and pur- 
view of the law is that tlie consent of the 
parents is to be had if there be any capable, 
&c.; if not, then of the guardian, if there 
be one legally appointed. The traverser's 
counsel have resisted the claim of the United 
States on another ground: that it is uncer- 
tain from the indictment when he was clerk, 
—whether at .the time of the supposed of- 
fence committed, or at the date of the in- 
dictment In 2 Hawk. P. O. e. 2o, §§ 61, 114, 
it is said to be a sufficient description of a 
defendant to say that he, existens so and so, 
as brings him within the purview of the 
statute, did the act without alleging that he 
was so at the fime of the fact; that shall be 
intended: but where existens applies to the 
fact, it is otherwise; as if an indictment 
states that A. disseised B. of land being the 
freehold of the said B., it is fatal, because it 
is indifferent whether it was B.'s freehold 
at the time of the disseisin, or the finding the 
indictment— and in section 61, it is said to 
cbe the natui-al construction of the participle 
existens going before the verb to which it is 
the nominative; but in the case of the dis- 
seisin, it is doubtful whether it is nominative 
to the verb, or applied to the thing which is 
the subject of the action; so that the differ- 
ence as to its construction appears to be be- 
tween its application to the person and the 
fact, and Johnson's Case, Cro. Jac. 610, is 
pointed in support of this distinction. So, 
4 Com. Dig. 307; 2 Rolle, Abr. 226. 

From the view I have taken of the points 
submitted to the court, it would appear to be 
over nice and critical if this judgment should 
be arrested, and in the language of a learned 
law writer, "as on the one hand the court 
will not by any argmnent or inference con- 
demn for a crime whereof the jury have not 
foimd the party guilty; so on the other hand 
it will not suffer him to escape on a trivial 
exception; but the judgment must be in 
great measure left to the discretion of the 
court, who from the circumstances of each 
particular case, the comparison of prece- 
dents, and the plain reason of the thing, 
seem- to have gone within those rules as 
near as possible." In a case circumstanced 
like the one before us, where the indictment 
brings the offence within the purview of the 
statute; where the traverser with a knowl- 
edge of the infancy of the daughter, solem- 
nizes a marriage without the consent of her 
parents, and without pleading or showing 
any justification or excuse, I think the judg- 
ment should not he arrested. 
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UNITED STATES v. McCORMIGK. 

[2 Hayw. & H. 189.] i 

Cirenit Court, District of Columbia. Jnne 4, 
1855. 

Voters— Requisites— Natukalization—Washisg- 
Tos City. 

1. The fifth section of the charter of the city 
of Washington of 1848 [9 Stat. 226], cannot 
be construed so as to make the qualification of 
a resident of the ci^ to vote, that he must be 
a citizen of the United States one year next 
preceding the day of election. 

2. It is the duty of the assessors to register 
the name of all white male residents of the 
city of Washington, who are subejct to a 
school tax, whether they are foreigners or not. 

3. The list having passed out of the hands 
of the register, and being in the hands of the 
commissioners of election, the latter cannot 
be controlled by mandamus as their duties are 
judicial, being quasi judges and not ministerial. 

This is a rule on [W. D. McCormick] the 
register of the city of Washington, to show 
cause why a writ of mandamus shall not is- 
sue to compel him to record the relator's 
name [Thomas J. Green] on the list of vot- 
ers. The petition sets forth: That he was 
.naturalized during the month of May, and 
therefore claimed the right to vote; but thisb 
was refused on the ground, that he has not 
been a "citizen of the United States" for the 
term required by the fifth section of the city 
charter of 1848, which is as follows: "Every 
free white male citizen of the United States, 
of lawful age, who shau have resided in the 
city of Washington for one year next pre- 
ceding the day of election, and shall be a 
resident of the ward in which he shall offer 
his vote, and who shall have been assessed 
on the books of the corporation for the year 
ending on the 31st day of December next, 
preceding the day of election, and who shall 
have paid taxes legally assessed and due on 
personal property when legally required to 
pay the same, and no other person shall be 
entitled to vote at any election for members 
of the two boards." That he is a free white 
male citizen of tho United States, is over the 
age of 21 years, and has resided in the city 
of Washington for one year next, preceding 
the date hereof, and that he is a resident of 
the Fourth ward. That on the 31st day of 
December last, the relator was a free white 
male citizen of this city, and that at that 
time he was subject to a school tax; for the 
past year, and has not been entered on the 
lists according to the terms of an ordinance 
of the eorporatioc of Washington, passed the 
30th day of May, 1849, and of ordinance of 
said corporation passed the 17th of October, 
1850. ' The relator shows that he has ap- 
plied to the city register to inscribe his name 
on the said lists and returns as subject to 
school tax as aforesaid, and has tendered the 
amount of said tax to the corporation; but 
the said register refuses to inscribe his name 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



on the said lists and returns, whereby he- 
(the relator) unless the court shall declare the- 
law to be otherwise, will lose his privileges 
and right of voting, and that through no- 
fault, neglect, or disqualification of his own. 
The facts set forth in the petition wefe ad- 
mitted, but it was contended that the judges- 
of election could only look at the lists pre- 
sented to them in conformity to the laws of 
the corporation, and that the person elaiming^ 
to vote must have resided here as a citizen of 
the United States "one year next preceding: 
the day of election." 

A. H. Lawrence and James M. Carlisle, for 
the relator. 

Robt E. Scott and Jos. H. Bradley, for re- 
spondent 

Mr. Lawrence opened the case by reading- 
to the court the petition of Thomas J. Grreen. 

Mr. Bradley read various clauses from the- 
statutes bearing on the subject of taxation 
and voting, and from the charter of the citj% 
that part which declared that "every free- 
white male citizen of the United States of 
lawful age, who shall be a resident of the 
ward in which he shall offer to.vote, and who. 
shall have been assessed on the books of. 
the corjwration for the year ending on the- 
31st December next preceding the day of elec- 
tion, and who shall have paid all taxes legal- 
ly assessed and due on personal property 
when legally required to pay the same, and no 
other person shall be entitled to vote at any 
election for members of the two boards." If 
a man, whether an alien or a native, was a 
fixed resident on the 31st of December last^ 
he was subject to the capitation or property 
tax. The alien is just as much subject to- 
the payment of taxes as the native citizen,, 
but this does not necessarily give him the- 
right to vote. The clause of the charter 
which he had read, he contended, required: 
the person claiming to vote to have resided 
here, "as a citizen of the United States" "one- 
year next preceding the day of election.'*" 
He is not to go to the polls directly from 
the court house, but must have resided here- 
as a citizen for one yea'*. The court has no 
power to order the register to put the name- 
of the relator on the list of voters. 

Mr. Lawrence in reply said: This was a 
simple case of construction of a law passed 
by an American congress, to be executed by 
American officers. It was not a ease in 
which an American native born citizen and 
a naturalized were placed in hostility to each 
other; (the one asking what he had a right 
to ask, and the other refusing what he had 
a right to refuse;) but the question was: what 
has congress declared in the law which it 
has passed, touching the qualification of nat- 
uralized foreigners ao vote, here or elsewhere? 
It was simply a question of a naturalized cit- 
izen of the United States who has been a 
resident of this city for one year before th& 
time of election, and who was, on the 31st of 
December last, subject to the school-tax. The- 
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act of 1S4S alone pre?ented the question, 
whether, under that act, a man Avho was a 
resident one year pricr to the annual elec- 
tion, would not be a legally qualified voter at 
such election, if, at the time the election took 
place, he was that which is described in the 
law itself, namely, a citizen of the United 
States. It is said by his friend, Mr. Bradley, 
that the naturalized citizen must not only be 
a citizen at the time he shall offer to vote, 
but must have been a citizen of the United 
States a year preceding the election. To this 
construction my colleague and I demur. It 
is in violation of the plain language of^the 
statute itself. There is no reason for it in 
public policy, and would require a large in- 
terpolation in the statute to arrive at such a 
conclusion. The other qualification in the act 
shows that it was altogether a personal and 
not a political residence— just as much as a 
qualification respecting age was a personal 
and not a political qualification. Mr. Gar- 
<^ lisle said "that there was not in the charter 
of 1848 any distinction between a native cit- 
izen and a naturalized citizen; none." It 
was a new notion; it was a sheer delusion. 
He astea the gentlemen on the other side 
of the question to point him to the constitu- 
tion or the law of the land which authorized 
them to mate such a distinction between a 
man who has drawn no breath out of the 
land and the man who, this day, under the 
law and the constitution become a citizen. 
In 1848 there was no existing reason govern- 
ing congress, so as to provide that a citizen 
should not be a citizen for one year after be- 
coming such. The native who arrives at 
age after the Sl^t of December, is not enti- 
tled to vote, because in addition to his being 
a citizen he must be liable to taxation at that 
time, the 31st of December, and being a 
minor he cannot be subject to taxation, while 
the citizen is liable to the tax, whether nat- 
uralized or not. That the argument on the 
other side was in efCeet an attempt by im- 
plication to repeal an act of congress and im- 
pose a new obligation on the voter, and to 
make a distinction which they never before 
heard. 

Mr. Scott, in reply. The gentleman had ask- 
ed to be pointed to the constitution, which 
drew a distinction between a native-bom cit- 
izen and the naturalized citizen, (^Ir. Car- 
lisle: "Except the president of the United 
States.") He might point him to many such 
instances in constitutions of various states, 
but he was not here for that purpose. The 
question was, in what manner by the terms 
of the compact contained in the written char- 
ter the right of voting is regulated? The 
man of foreign birth is an alien until he is 
naturalized, the subject of a foreign poten- 
tate, and owes allegiance to the prince from 
whose. country he comes. Would the decla- 
ration of intention to become a citizen liable 
to be abandoned at any moment, render him 
liable to be put in the list of voters, and au- 
thorize the right of voting merely on condi- 
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tion that at the moment of election he shall 
pass through the ceremony of naturalization? 
Such is not the meaning of the charter. 
There is no right to argue the question of 
citizenship, outside of the charter, and inter- 
pret another of a difiEerent signification in 
its place. It was the intent of the act to- 
confer the right of suffrage only on "citizens; 
of the United States;" restricted to such per- 
sons as are named in the charter, and we- 
have no right by any rule of construction to- 
erase the word "citizen" and substitute for it 
another of difiEerent signification. The nat- 
uralized foreigner must have resided in the 
city one year preceding the election: the 
word "who" referred to "citizens of the Unit- 
ed States" and not to mere residents. The- 
court has no power to direct the register to. 
insert the name of the relator on the list of 
the assessors. Under the charter and law, 
this duty was confided to others. The right 
of suffrage must be restricted to such citizens- 
of the United States as were returned on the- 
books of the corporation during the year 
ending the 31st day of December next preced- 
ing the day of election. This is imperative. 
There is no power conferred in this court to. 
determine either before or after election day^ 
who shall or who shall not vote. This is an 
authority confen-ed on the commissioners of 
elections, appointed in the manner prescrib- 
ed by the charter, under such penalties as. 
the instrument imposes, 

Mr. Carlisle. The case was brought here- 
to obtain an authoritative interpretation of 
the charter. As we live in a law-abiding- 
community, when the court shall decide the- 
question, the people will be governed by it. 
There will be no resistance. We should like- 
to see the judge of election, when the right 
of this man to vote has been decided to take- 
upon himself to deny it. If the court shall 
decide the law, he was free to say, and in 
this he believed, he expressed the opinion of 
all our citizens, that they would take care 
the law should be faithfully executed, 

Mr. Scott said, that the idea of citizen of 
Washington was an abuse of terms, which 
he did not understand. He (Mr, Carlisle) sup- 
posed that everybody knew, and nobody bet- 
ter than the gentleman, the primary mean-^ 
ing of citizen, it means the inhabitant of a 
city; and whenever it is intended in the char- 
ter to extend to the political distinction of" 
citizen of the United States, it says so in as- 
many words. There seemed to be some con- 
fusion of ideas on the part of the gentleman 
(Mr- Scott) when he thought that while the 
court is inquiring into the question of resi- 
dence, which is a legal idea, it is to be mixed 
up with an intention whether something also- 
did not exist. 

Mr. Bradley, in explanation, repeated that 
what he meant was:_ The relator in this 
court (jMr. Green) is not entitled to vote. If 
there is no power to alter the list, the judges- 
of election will have a plain duty to perform. 
In the discharge of that duty he knew that 
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"they will be fearless, though they may he 
threatened with law Suit. 

The arguments having concluded, MOK- 
SBLL, Circuit Judge, said: There is some 
difficulty about immediately making up our 
minds. The subject will require some reflec- 
tion, and we should like to look into authori- 
ties, perhaps especially with respect to one 
point; therefore we shall deliver our opinion 
■on Monday morning. 



DUNLOP, Circuit Judge. The first ques- 
tion to be decided is as to the right of a eiti- 
-zen, naturalized since the 31st day of De- 
cember last, to vote, having all the other 
qualifications required by the city charter. 
It is insisted on one side that the charter re- 
quires a residence of a year after the per- 
son claiming to vote shall have received his 
naturalization papers. That depends on the 
strict and fair construction of the fifth sec- 
tion of the charter of 184S, which says, "every 
free white male citizen of the United States, 
&c." It is supposed to be the true construc- 
tion of the charter, not only that he must be 
naturalized before the election, but shall have 
resided as a naturalized citizen in the city a 
jrear before the day of election. But this is 
not a true construction of the charter. It 
would require us to interpolate after the 
words, "resided in the city of Washington," 
the words "as a citizen of the United States," 
which we have no authority to do. The party 
offering to vote must by the charter be a free 
person, white, a male, and a citizen of the 
United States, and must have attained the 
-age of 21 years and resided here one year 
next preceding the day of election. There is 
no necessity for this restriction, it would, in 
direct, be asking the court to add another 
year of probation. The law of the land re- 
quires a residence of five years. By affirm- 
ing the construction sought, it would require 
^ residence of six years in order to enjoy the 
full privileges of a citizen. 'Whether this is 
expedient or not it is for the legislature to 
determine. It seems to me, therefore, that 
the term "resident" does not relate to his 
political character as a citizen of the United 
States, but his residence as a person. The 
true construction of the charter is, that if a 
person.be subject to the school-tax, and is a 
resident, he has a right to vote; in the case 
of the petitioner Green, it is for him to say 
whether he is a legal voter. It appears that 
he has resided in the city of Washington one 
year previous to the filing of his petition in 
the present case, and was, as he states, enti- 
tled to be enrolled on the school-tax register; 
but that his name was not enrolled. 

The question is: First, whether the peti- 
tioner is entitled to enrollment. Although 
-conceded by Mr, Bradley that the alien, who 
was a resident, was subject to be enrolled; 
_yet his colleague (Mr. -Scott) argued earnest- 
ly, and with much ingenuity, that that eon- 
-cession ought not to have been made. That 
depends on the second section of the char- 



ter, which says, "the corporation shall have 
power to lay and collect a school-tax on every 
free, white male citizen of the age of 21 years 
and upwards." It will be observed in the first 
place, that the terms in the second and fifth 
sections are different. In the fifth, to qualify 
a man to vote he must be a free, white, male 
citizen of the United States; but in the second 
section (which gives the corporation power to 
lay and collect the school-tax) he must be a 
free, white male citizen, omitting "of the 
United States." It is supposed that the leg- 
islature intended the language to be differ- 
ent, if it did, it should have said so, A for- 
eigner may be a citizen, an inhabitant, or a 
resident of a town, while so, he has a duty 
to perform; he is bound to obey the laws, 
and is entitled to protection; he may, with- 
out being a citizen of the United States, be a 
citizen of Washington, a dweller, and an in- 
habitant, all these meaning the same thing, 
Dryden so defines them. If a foreigner has 
a right to come to this city, and has resid-o 
ed here, is there any reason why he should 
not be subject to the burdens of the city, and 
contribute to its support? It is admitted that 
as to real and personal property he is sub- 
ject to taxation. Here foreigners are to some 
extent quasi citizens, without being citizens 
of the United States, In relation to the 
school-tax: Every child between 5 and 16 
years of age has a right of admission into the 
public schools, whether the child of an alien 
or naturalized citizen. He enjoys the bene- 
fit of the school system, and for this reason 
he contributes a school-tax. We are war- 
ranted in this opinion, not only by the laws of 
the corporation but by the charter. I think 
it clear, therefore, that the foreigner who re- 
sides in the city of Washington is subject to 
the school-tax, and as the petitioner says- ho 
was subject to the school-tax on the 31st of 
December last,it was the duty of the assessors 
to register his name. This they have failed to 
do. When the Case of C. S. Wallach [U. S. v. 
McCormick, Case No, 15,661a], was last year 
before the court it was held, that where' the 
party was entitled to be registered, but the 
assessor had omitted his name by neglect, 
or inadvertence or carelessness, the person 
thus entitled should not be deprived of his 
right to vote, on producing the proper proof 
to the commissioners of election. 

But the question to coerce the city register 
by mandamus to enter the name of the peti- 
tioner on the school-tax list involves matters 
of considerable importance. The law how- 
ever is familiar to the court. The supreme 
court at the last term decided it in two cases. 
The doubt here is as to what officer, if any, 
can be operated upon and controlled. The 
mandamus applied for is to compel the reg- 
ister of this city to enter the name of the 
applicant on the list. In the Case of Wal- 
lach [supra], there was no mandamus issued. 
The opinion of the court was sought at the 
instance of all parties, the judges of election 
included. We think now, as we thought 
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then, that the register, having passed out of 
the hands of the assessors by whom it was 
made, is now in the hands of the commis- 
sioners of election. Those were the only par- 
ties who could he controlled; but this court 
could not operate upon them by mandamus, 
the list now being in possession of the com- 
missioners of election. These latter are quasi 
judges, and are sworn to decide the qualifi- 
cation of voters, according to their judgment 
and the law. Their duties are not ministe- 
rial, therefore the court cannot control them 
by a mandamus, and the supreme court of 
the United States has laid down the principle, 

MORSEL!/, Circuit Judge, did not deem it 
necessary to occupy much time, but if de- 
sired or wished for on this occasion he should 
certainly concur in the views of his brother 
judge. He felt satisfied with the construc- 
tion of the statute as he (Judge DUNLOP) 
had thought proper to give it, and on those 
views he relied. The court has no jurisdic- 
tion to award a mandamus. A mandamus 
under the circumstances may issue, if it 
can be issued to an officer whose duties are 
ministerial and not judicial. In the present 
case the list has passed out of the hands of 
the register, who is a ministerial officer, and 
therefore the mandamus is dismissed. 



Case No, 16,664. 

UNITED STATES v. McCRACKEN. 

[3 Hughes, 344.] i 

Circuit Court, E. D. Virginia. Jan. 10, 1878. 

OusTRacTisG Mail— What Is. 

Under section 3995 of the Revised Statutes 
of the United States, Jield, that no offence is 
committed unless the mail is in transitu, and 
unless the horse or vehicle taken is employed in 
carrying the mail. 

[Cited in U. S. v. Sears, 55 Fed, 270.] 

On an indictment for obstructing the Unit- 
ed States mail. 

Tliere were two indictments in this case, 
one of them charging that the defendant 
[M. McCracken] obstructed and retarded the 
passage of the mail by the detention of a 
horse, and the other for doing the same by 
the detention of a horse and carriage or 
sulky. The proof was that the mail-car- 
rier took the mail to the defendant's livery 
stable in Fredericksburg, and was about to 
take out a horse which he was in the habit 
of using for carrying the mail to Orange 
Court-House, when the horse was held by 
the defendant for money due for keeping the 
horse. This was the gist of the testimony 
submitted to the jury. After the evidence 
was all in the judge asked if the district 
attorney thought it worth while to go on 
with the case, intimating that the evidence 
did not bring the act of the defendant within 

1 [Rejiortca by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



the terms of section 3995 of the Revised. 
Statutes of the United States, under which, 
the prosecution was instituted. 

HUGHES, District Judge. The law de- 
clares that no one shall obstruct or wilfully 
retard the passage of the mail, or any car- 
riage, or horse, or carrier, carrying the same. 
It contemplates an obstruction while the 
mail is passing from one place to another, 
and the obstruction of a carriage and horse 
while engaged in carrying the mail, the mail 
being in transitu. The indictments under 
trial are for tlie offence just described, of 
obstructing and retarding a horse and ve- 
hicle in and while actually carrying the 
mail. Now this is a very different offence 
from that of preventing a horse from being- 
taken out of a stable to be used for the pur- 
pose of carrying the mail. This particular- 
section of the law does not contemplate such 
an act, and therefore it is useless to go on 
witli the case. I would have to set aside the 
verdict tf the jury should render one of 
guilty. 

The prosecution submitted to a verdict of 
not guilty. 



Case J^o. 15,665. 

UNITED STATES v, McOULLOUGH. 

[22 Int. Rev. Rec. 202.] 

District Court, S. D. New York. June, 1876. 

Ikterkal Revenue — Keeping Books — Dealers- 
is Foreign Spirits — "Premises." 

1. Dealers in foreign, as well as in domestic 
spirits, are subject to the requirements of the- 
45th section of the act of 1808 [15 Stat. 143], 
incorporated into the Revised Statutes, and are- 
obliged to keep the books therein provided,, 
and, in so far as they can, to make the entries - 
therein specified. 

2. Under this act, and under the warehouse 
act, the bonded warehouse in which the liquor- 
dealer stores his goods, is to be regarded as his 
premises for the purposes of this suit, the- 
warehouse becoming, by a transfer of the goods 
in bond, the premises of the vendor instead of 
the vendee. 

[This was an information against Seymour 
McCuUough, for the violation of section 45- 
of the act of congress of 1868 (15 Stat. 143).] 

Roger M. Sherman, Asst. U. S. Atty. 
G. W. Cotterill, for defendant. 

BLATCHFORD, District Judge. This mat- 
ter seems to me very plain. The information 
in this case is based upon a sale and de- 
livery—a removal out of the stock or pos- 
session of the party of a package of spirits, . 
containing not less than five wine gallons.. 
It does not involve a question of receiving, . 
and I see no difference whatever between, 
the law as it was in 1868, and the section in. 
the Revised Statutes; because in 1868 the- 
provisions in regard to wholesale liquor - 
dealers were precisely the same as they are 
in the Revised Statutes— that is, that a. 
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-wholesale liquor dealer had to pay a tax; 
that every person who sells or offers for sale 
1!oreigii or domestic distilled spirits shall 
I.ay the tax, and this Mr. McCuUough paid 
the tax, although he never dealt in domes- 
tie spirits, only in foreign spirits; never 
<dealt in domestic wine, only in foreign wine. 
]S^ow, the 45th section of the statute of 1868, 
Avhich contained these same provisions pro- 
Tided that every wholesale liquor dealer— 
that is, every person within this category 
of selling or offering for sale either foreign 
or domestic spirits— shall provide a book, in 
the form prescribed by the commissioner of 
internal revenue; and whenever he sells 
amy spirits — Of course that means any spirits 
which, as a wholesale liquor dealer, he pays 
a tax in respect to which is foreign and do- 
mestic both— he shall enter, etc. Therefore 
to put the words "foreign and domestic" 
into the Revised Statutes is a mere interpre- 
tation of the law as it was at that time, and 
upon that the supreme court of the United 
States, in a recent case, has decided that we 
are to take the Revised Statutes as declar- 
ing what the law was at the time. And that 
is the sense in which we are to look at the 
Revised Statutes, and not as containing 
anything new. And I have no doubt what- 
over that under that authority, and as mat- 
ter of fact, in the 45th section of the act of 
1868, the word "spirits" meant foreign or 
■domestic spirits. Now, this provision is vei-y 
specific: "Every wholesale liquor dealer." 
And this defendant was in point of fact a 
wholesale liquor dealer, because he did deal 
in "foreign or domestic spirits," did in point 
■of fact sell and offer for sale. And he recog- 
nizes himself as a wholesale liquor dealer 
by very pi'operly paying his license, his tax- 
-es, and, therefore, he is a wholesale liquor 
•dealer, and he is estopped from saying he 
is not a wholesale liquor dealer. Then the 
statute says, "Every pei-son who sells or 
offers for sale foreign or domestic distilled 
spirits in quantities of not less than five 
wine gallons at the same time shall be re- 
garded as a wholesale liquor dealer." Now, 
an importer of foreign spirits who, instead 
of putting them into consumption, entering 
them for consumption and putting them on 
a floor of his store, leaves them in the bond- 
ed warehouse of the government, has them 
in his stock quite as much as if they were 
in the floor of his store. They are his prop- 
erty, subject merely to the duty, and to the 
privilege which the government gives him in 
keeping them in warehouse subject to the 
payment of duty; and he is the owner of 
them, subject of course to the control which 
the government has for the purpose of se- 
■curing its duty, and subject to the privilege 
that he has of having them exported out of 
the country by a drawback, without paying 
duty. But they are his stock, his property; 
and it would seem to me that the intention 
of the law when it says, "shall at the time 
of sending out of his stock or possession any 



spirits," covers having them in a bonded 
warehouse; in order to avoid the difficulty 
of the importer saying, ""Well, they are not 
in my possession; they are in the possession 
of the government" Then the point is tak- 
en, that the statute goes on to say, "and be- 
fore the same are removed from his prem- 
ises," as if that required that they should 
be upon his premises. Well, I think, if that 
were necessary, that under the warehouse 
act, and the privilege given to him, the party 
puts his goods into a bonded warehouse, for 
the purpose of this case. Those are his 
premises; the bonded warehouse is his prem- 
ises; therefore even if that were necessary, 
as I have said, the prescription there is this, 
the undoubted sense of it is that the party 
shall at the time of sending out the spirits, 
and before he parts with such control and 
possession of them as he had, shall make 
this entry. That is the meaning and the 
sense of it, and even if it meant that it is 
neeessaiy that they should be upon his prem- 
ises, why, they are in his premises, under 
the warehouse acts. Because the provision 
of the warehouse acts is that they shall be 
sent to such bonded warehouse as he desig- 
nates. That is, the law gives him the privi- 
lege of selecting the bonded warehouse; and, 
therefore, that they are in his premises for 
all piactical purposes— for the purposes of 
this suit, I have no doubt whatever. 

Now, it is said that this penalty is im- 
posed only for a neglect or refusal to make 
entries therein specified; and that, that 
means that the refusal to make each and 
eveiy of the above specified entries is neces- 
sary, to impose the penalty; and that the 
penalty cannot be imposed if a man is able, 
for instance, to make four entries and only 
makes three of them, that the penalty can- 
not be imposed for a failure to make four. 
I do not think the statute is capable of any 
such constmction. I think that is one of 
those cases where the construction of the 
statutes is well settled and laid down; that 
it means a failure to make any of the above 
entries which he can make. Well, of course, 
he is not obliged to make entries which it 
is impossible to make. If he is required to 
put down in the book the serial number of 
the package, and it has no serial number on 
it, why, of course, he cannot put that on it; 
because there is no neglect or refusal to do 
what it is impossible to do. There can be 
no neglect or refusal to do what does not 
exist. But the meaning of the statute is 
that he shall do what he can do; that is, 
he shall enter the day when, the name and 
place of business of the person or firm to 
whom, the spirits are to be sent. That he 
can do. And he can also enter the quantity 
of spirits. Next is the number of gallons 
and the proof. If it is utterly impossible, 
then he is not obliged to do it, but, if he 
can, he must do it. Then if it is a branch of 
the statute which is applicable only to do- 
mestic spirits, that is incumbent on those 
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^vlio deal in domestic spirits. It is not obli- 
gatory on those yvto deal in foreign spirits, 
simply because these foreign spirits have uo 
serial numbers. Here is a statute which ap- 
plies to wholesale liquor dealers, who deal 
"both in foreign and domestic spirits; and, 
In so far as the requirements can be carried 
out by dealers in foreign spirits, they are 
to do it. In so far as it requires things, 
some of which the foreign man cannot do, 
"but the domestic man can do, of course the 
foreign man is obliged to do only those 
things which he can do, and the domestic 
man is obliged to do those which he can do. 
The reason of this statute is this, that the 
■country, as we all know, as congress knew, 
is flooded with spirits concocted and made 
-up here in imitation of foreign spirits. Every 
one— you and I— go to-day to our groeery- 
raan, and get something called imported 
which never saw the other side of the water. 
Therefore it is that congress says, "We are 
going to compel evei*y man to take out a 
license as a wholesale liquor dealer, even 
1 hough he deals wholly in foreign spirits, 
-and then we are going to require, as near 
SIS we can, this man who has a license to 
<leal in foreign spirits to keep a record in 
:a book of those foreign spirits, so that, when 
we are hunting round to see whether we 
liave been defrauded, in respect to domestic 
vipirits, and find that he has entered there 
some foreign spirits, then we have to trace 
T)ack those spirits to see whether they are 
veaUy foreign or domestic spirits. If they 
are foreign spirits, we find a record of them 
:as foreign spirits; we have that record, and 
It enables us in that way to avoid being -de- 
•ceived, and to find out whether they are 
really domestic or foreign." It is suggested 
that there is a hardship to gentlemen in the 
foreign trade in keeping these books, because 
these books are books which are to be open 
to the examination of the revenue officers. 
"Well, it is no more of a hardship than it is 
-upon those persons who are dealers in do- 
mestic spirits. And so long as the neces- 
sity of the government, a legacy left us by 
the war, compels us to raise this revenue to 
■pay our debts, and to be honest men, re- 
quires that we shall raise this revenue from 
•spirits— and the experience of all govern- 
ments shows that that is a thing which can 
tiest pay a large revenue— so long as we keep 
Tip that system of government we shall find 
It necessary not only to impose a tax upon 
persons who deal wholly in foreign spirits, 
t)ut to have such safeguards in respect to all 
the spirits which pass through the hands of 
dealers, that the government may, if pos- 
sible, Identify those spirits and have a rec- 
ord of them. Of course it is a hardship on 
every one. I suppose no one ever wants to 
Tiave any restriction.. It is a hardship to 
have to pay a hundred dollars a year. But 
if a person chooses to come to lie United 
States and do business here, he must do it 
subject to such reasonable and proper laws 



as, in the collection of the revenue, and in 
the payment of our honest obligations, it 
becomes necessary to impose. I see nothing 
that is harsh or unequal in this law. It is 
no more subject to criticism on that ground 
than any law on the subject of distilled 
spirits. It has been in force now a great 
many years, left upon the statute books, not 
annulled, and re-enacted by successive con- 
gresses, elected by the people, fresh from 
the people, only two years from the peo- 
ple, and who declare solemnly that these 
provisions are necessary for the proper 
enforcement of these revenue laws. And, 
like other laws which are subject to abuse, 
when they are abused, the proper authority, 
when called upon, will see that they are not 
used for any improper purpose. If I had 
any hesitation or doubt upon it I should take 
it into consideration, but I have not any 
doubt whatever that I must direct a ver- 
dict for the United States for $100. Be- 
cause, as I understand it, the proof in this 
case is that Mr. McCullough sold these im- 
ported spirits, and himself was the means 
of delivering them from the bonded ware- 
house. The commissioner of internal rev- 
enue, in these two letters which have been 
furnished me here, makes this same ruling. 
These letters are a clear ruling against the 
position taken by the defendant in this 
case— very clear— and to this effect, that 
when these spirits are inside of the bonded 
warehouse, and are sold from one person 
to another, in the bonded warehouse, the 
government is not disposed to consider them 
as subject to this provision in regard to 
sending out the spirits from his stock or 
possession; they are not to be regarded as 
sent out from his stock or possession. That 
I understand to be the ruling. That so long 
as they remain in the bonded warehouse 
they may change hands as often as you 
please- That seems to be about the idea. 

Mr. Sherman.— Do I understand that your 
honor concurs with the commissioner? 

TTJ-P) COURT.— No. I have not said that . 
I have said that, for the purposes of this 
case, that decisipn covers this ease. Be- 
cause this is a case where, as I understand 
from the proof, JMr. McCullough says that 
he sold and delivered these spirits from the 
bonded warehouse. "But the party who re- 
ceives them into his own private premises,'' 
that is into his store, "or takes them out of 
the government custody, must enter them 
in the pi'escribed book, whether he be the 
importer or a purchaser from the importer, 
lor from a subsequent owner; and it will be 
sufficient identification of 'the place where 
'peceived' to designate the particular bonded 
warehouse." 

Referring to that letter, the commissioner 
says, in the following March: "So long as 
j*,our imported spirits remain in the govem- 
irient warehouse, you are not rec[uired to en- 
ter the same in the wholesale liquor deal- 
er's book. But when such spirits are re- 
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moved from the custody of the government, 
they must be entered as stated in my letter 
to air. Elliot." And in that view, which is 
very limited, it would cover a case where 
•a party had sold them and delivered them 
from the bonded warehouse. But I am not 
disposed, myself, to give the statute so lim- 
ited a construction as the commissioner of 
internal revenue seems to have given it. 
And I do this upon the ground that under this 
warehouse act, it seems to me, and under 
both branches of this law (although this par- 
ticular statute does not cover the receipt), 
that under both branches of this law, and 
under the warehouse act, where a party re- 
ceives foreign spirits and enters them for 
warehouse, and designates the warehouse 
that he has them in, for any purpose where 
the question arises under this statute, those 
are, for the purposes of this suit, to be re- 
garded as the premises of that party— for 
the purposes of this suit— and as entering 
them into this man's stock in trade, becom- 
ing part of his stock in trade. He has the 
control of them. He can sell them, export 
them by drawback, or withdraw them for 
consumption or for any purpose whatever. 
Nobody else can sell them, unless somebody 
else pays the duty and withdraws them. 

Mr. Cotterill.— If the goods remain in bond, 
and are not removed by the party who sold 
them for consumption, is he obliged to enter 
them in the book? 
THE COURT.- I think so. 
Mr. CotterilL—He must even then make 
the entry? 
THE COURT.— I think so. 
Mr. Cotterill.— Then he would be obliged 
to make the entry in all cases of any im- 
portations, if he received the goods? 

THE COURT.— I think so under the law, 
and under the laws of the warehouse act, 
which I have had occasion recently to exam- 
ine in other cases, and which gives to the 
importer the privilege of designating the 
warehouse, I think the place where, after 
he imports those goods into this counti-y, 
he puts those goods for safe-keeping, for 
his own convenience, are -his px-emises, for 
the purposes of this suit; and that he re- 
ceives those goods within the meaning of 
this statute, whether he puts them in his 
own store, or whether he puts them in a. 
bonded warehouse, for the purpose of hav- 
ing the privilege of not paying the cash 
down for the duty, for the purpose of wait- 
ing to see whether he can satisfactorily sell 
them to somebody who will pay the duties, 
and thus relieve him from the necessity 
of paying them, or, if you please, getting a . 
drawback for export, he substantially re- 
ceives them. BecausQ somebody must re- 
ceive them. They are imported into this 
country, so they are received by some one; 
they are received by the importer; they are 
received by the consignee; they are receiv- 
ed by the owner. This statute, however, 
is limited to a person who is a wholesal0 
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liquor dealer, and does not apply to any- 
body else. This statute applies to a person 
who "sells or offers for sale foreign or do- 
mestic spirits," according to this definition, 
"in quantities not less than five wine gallons 
at the same time." 1 see no greater hard- 
ship imposed upon these gentlemen who 
deal only in foreign stuff, than there is im- 
posed upon those gentlemen who deal solely 
in domestic; not a particle. Practically, 
there is no greater duty imposed upon the- 
one than on the other. There is nothing that 
this dealer in foreign spirits is required to 
do over and above what the domestic man 
is required to do. I should think it was 
just the other way. The domestic man is 
required to do more because he can do more. 
What I mean to say, is, there is no inequal- 
ity in the law that requires the foreign man 
to do something in addition to anything that 
the domestic man can do. Therefore, there 
is no inequality in the law, none whatever. 
And when you find it as a branch of the law, 
which always, from the commencement, has 
required that the person who sells, or offers 
for sale, these foreign spirits, in terms, shall 
pay this one hundred dollars, the. same as 
the man who offers for sale domestic spirits, 
it is perfectly clear that to keep up a uni- 
form system, these provisions onght to be 
applicable to both classes, as congress has 
made them. 

Mr. Cotterill,— I understand the court to 
state, that the entry should be made at the 
time the goods were received. May it not be 
a very serious question as to whether the 
goods are received? 

THE COURT.— I cannot imagine now all 
possible cases. I believe the law declares 
that as soon as the goods arrive within the 
district, they are subject to duty, 

Mr. Cotterill.— Of course, but they are in 
the custody of the collector. May not the 
term "receive" apply to that particular time 
when the importer withdraws the goods 
for consumption? Is not that the time that 
he receives his goods? 

THE COURT.— No, sir; I think not. I 
think there would be confusion. He should 
be considered as receiving them when he 
puts them into the bonded warehouse. But 
that is a matter of latitude. The designa- 
tion of a bonded warehouse is an act of po- 
tential control over 'the goods, and it seems 
to me that you may fairly assume that he 
receives the goods when, instead of putting 
them on a car and carrying them to his own 
shop or store, he says. "Put them in the 
bonded warehouse," that then he receives 
them, by putting them into that bonded 
warehouse. That is a privilege which has 
always attached under the warehouse act. 
The importer has the privilege of designat- 
ing the warehouse, as all these warehouse 
acts are matters of privilege. But for that 
the government would require, and for years 
did before we had the warehouse system, 
that the duty should be paid immediately 
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on tlie importation of the goods. No goods 
could be landed in this country witliout pay- 
ing duty. Tliey could be entered only for 
consumption. 

Mr. CotteriU. — Having received them at 
at that particular time, suppose the im- 
porter afterwards sells tiiem in bond; they 
might be successively sold in bond, and the 
entries would bear just this evidence of 
those transfers. 

THE COUBT.— Exactly, and, I think, in 
that same connection, that is a fair and rea- 
sonable interpretation of the statute, when 
it says, "at the time of sending out of his 
stock or possession any spirits, and before 
the same are removed from his premises." 
I think it is a fair and reasonable interpreta- 
tion, that when he sells them in bond, and 
they stay in bond, that is, sends them out of 
his stock, they are no longer in his stock; 
and, notwithstanding, the mere fact that the 
other man does not choose to remove them 
from that bonded warehouse, and take them 
to another bonded warehouse, but chooses to 
leave them in that bonded warehouse, still 
that bonded warehouse ceases, by that act 
of the transfer of the goods, to be the 
premises of the vendor; they become the 
premises of the vendee. And that is a sym- 
metrical system, it seems to me, and a sys- 
tem that can take care of itself. 

Another fact that occurs to me as having 
great force is, that while it is, of course, an 
additional trouble to these gentlemen to 
make the entry, and while this law is sub- 
ject, as all other revenue laws are, to this 
suggestion, that revenue officei-s may abuse 
it, yet so long as this system of a tax on do- 
mestic spirits exists, so long as we have so 
many of these spurious imitations of for- 
eign spirits, it seems to me that this system 
is one which is quite as much for the bene- 
fit and protection of these gentlemen, who 
deal solely in genuine foreign spirits, as for 
the protection of anybody else; because it 
enables them to have a record of the spirits 
they have dealt in, and that if at any time 
the allegation is made that they have ,been 
dealing in domestic spirits which are fraud- 
ulent, and have not paid the tax, why, they 
have a record kept for themselves to which 
they can refer from time to time, to show 
precisely what spirits they have been deal- 
ing in, and have been sending out; and, 
therefore, it seems to me that, properly look- 
ed at, is a law which is for their benefit 
and protection decidedly, and ought to be 
looked at in that view. 

I ought to add another thing, that my 
views on this subject are strengthened by 
this fact: that while this special tax on 
wholesale liquor dealers applies to anyone 
who sells or offers for sale foreign or do- 
mestic spirits or wines, that the provision 
in this section in regard to this ease, ap- 
plies, only to spirits, and does not apply to 
wilier 
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With the views I have suggested, It seems 
to me that the government intended to have 
a record of both foreign an! domestic spir- 
its, for the purpose of indicating the facts 
in regard to them. 



Case Wo. 15,666. 

UNITED STATES v. McDANIEL. 

[4 Cranch, 0. C. 721.] i 

Circuit Court, District of Columbia. - March 
Term, 1836. 

Larceny op Bank Note — Indictment. 

In an indictment under the penitentiary act 
for the District of Columbia (section 9) for 
stealing a bank-note, it is not necessary to 
state that it is a bank-note "for the payment" 
of money or other valuable thing. 

[Cited in Arnold v. State, 52 Ind. 285.] 

The indictment charged the defendant 
[George McDaniel] with stealing "one bank- 
note of the Union Bank of Georgetown, to 
the amount of five dollars, and of the value 
of five dollars; one bank-note of the Union 
Bank of Georgetown, to the amount of ten 
dollars, and of the value of ten dollars, &c., 
stating several others, in like terms. The de- 
fendant, having been found guilty, moved, in 
arrest of judgment, by his counsel, Mr. 
Brent and Mr. Bradley, because, in the in- 
dictment, it is not averred that the bank- 
notes were "for the payment^of money or 
other valuable thXng.'-i~By ^e^th secJio'n of 
the pemtgjitta^" act for the District of Co- 
lumbia of March 2, 1831, it is enacted: "That 
eygi-y person convicted of feloniously steal- 
ing, taking, and carrying away any goods or 
chattels,- or other personal property of the 
value of five dollars, or upwards, or any 
bank-note, promissory note, or other instru- 
ment of writing, for the payment or delivery 
of nioney, or other valuable thing, to the 
amount of five dollars or upwards, shall be 

senteiiced to suffer imprisonment and labor," 
&c. 

The defendant's counsel cited 3 Chit. 973a, 
974; Starkie, Gr.^PL; U. S. v. Barry (in this 
court, £tt November term, 1835 [Case No. 14,- 
530]). 

THE COURT (CRANCH, Chief Judge, 
doubting,) r/jfused to arrest the judgment, 
being of opinion that the averment that it 
was a bank-note of the Union Bank of 
Georgetojiv'n, to the amount of ten dollars, of 
the valine of ten dollars, was sufficient, and 
that it .was not necessary to aver it to be a 
bank-note "for the payment of money to the 
amount of ten dollars." 

Verdjct, "Guilty." • 

THBj COURT sentenced the defendant to 
three (years' imprisonment and labor in the 
penitentiary, but he was pardoned by the 
president of the United States. 

, *,[I!teported by Hon. William Cranch, Chief" 
Judg^..] 
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Casd No. 15,667. 

UNITED Sl^rES V. McDONALD et a!. 

[8 Biss. 439.3 ^ 

Circuit Couri, B. D, Wisconsin. March, 1879. 

REsiSTrsG Officer — Seizuke of Property — Good 

FAiTa OF Officer— Joint Ini>ictment 

— Separate Acts. 

1. Under section 5398, Rev. St., it is as 
much an offense to resist an oflScer who is at- 
tempting to execute process, as it is to resist 
him when serving or attempting to serve pro- 
cess. Holding attached property after seizure 
is part of the execution of the process; and if 
a person resists or obstructs an officer thus 
holding property, he commits the statutory of- 
fense. 

2. Resistance to a special custodian of such 
property, who is employed by a United States 
marshal — though such custodian be not a reg- 
ularly appointed sworn deputy— is resistance to 
the marshal within the meaning of the statute. 

3. If an officer holding a writ of attachment 
against A., seizes the property of B., and in 
so doing acts in good faith,, and on reasonable 
grounds for believing the ownership of the 
property to be in A., resistance by B. to service 
or execution of the process is unlawful. 

4- But if an officer with process against A. 
seizes the property of B., and in so doing acts 
in bad faith, or without reasonable grounds for 
believing the ownership of the property to be 
in A., forcible assertion of the right of posses- 
sion by B., would not constitute the offense 
named in the statute. 

5. Willful resistance and obstruction of an 
officer defined. 

6. Where two or more persons are jointly in- 
dicted for the commission of one and the same 
offense, to ConTlCt all, it must appear that the 
offense wholly arose f roill the joint act of all. 

7. Such an indictment is not sifstuined by 
proof merely that each of the defendants -sepa- 
rately committed at different times tt ^epaE9-te 
and distinct offense of the character charged, 
with which the other defendants were not coii- 
nected, and in which they did not pirticipS-t^- 

[This was an inclictment against John Mc- 
Donald and. others.] 

. G. W. Hazleton, U. S. Dist. Atty. 

Finch & Barber, W. W. D. Turner, and 
George B. Goodwin, for defendants. 

DYER, District Judge (charging jury). This 
is an indictment which charges the defend- 
ants with the offense of obstructing and re- 
sisting an officer of the United States in the 
service and execution of process issued from 
the United States circuit coui*t. 

The allegations of the indietmont in brief 
are, that on the 11th day of Janoary, 1879, 
one Isaac Cook, a citizen of Missouri, com- 
menced in the circuit court of the United 
States, for this distiict, an action agaiiist the 
defendant McDonald, to recover a een-ain de- 
mand, in which action a summons "iyas is- 
sued and placed in the hands of the niarshal 
for service; that a writ of attachment com- 
manding the marshal to attach the propi^rty of 
the defendant, McDonald, was also issued in 
the same action, out of and under the sseal of 
the court, the plaintiff in the action liavlng 



1 [Reported by Josiah H. Bissell, Esct'-, and 
here reprinted by permission.] 



.made or procured to be made the affidavit 
\nd undertaking required by law in such 
ca(Ses; and that the writ of attachment, affi- 
davit and imdertaking were placed in the 
hands of the marshal in connection with the 
summons for service and execution. 

That on or about the 16th day of January, 
the marshal caused and directed two of his 
deputies to proceed to the premises of the de- 
fendant, McDonald, to serve the simimons 
and execute the writ of attachment, and that 
they did, on or about that day, serve the 
summons, and attach and take into custody a 
certain quantity of personal property, found 
by them upon the premises of the defendant, 
McDonald, as his property by Tirtue of the 
writ of attachment; that an inventory and 
appraisal of the attached property were made, 
and that thereafter copies of the writ of at- 
tachment, affidavit, undertakhig and inven- 
tory were served upon McDonald; that at 
the time of such service, one of the marshal's 
deputies, W. A. Nowell, made an arrangement 
with the defendant, McDonald, to leave the 
attached property on his premises, in the 
charge and custody of one Jas. H. Hubbard, 
who was there present at the special request 
and by direction of deputy Nowell, and that 
such arrangement was agreed to by the de- 
fendant McDonald, and was acted upon by 
the deputy; and that the property was left 
upon the premises in the special care and cus- 
tody of Hubbard. 

It is then alleged that on or about the 22d 
day of January, Hubbard was specially au- 
thorized and directed by the marshal to keep 
possession of the attached property, and to 
protect the same, and his letter of authority 
and direction is set out in the indictment. It 
is further charged, that on the 27th day of 
January, the attached property being in the 
care and custody of the marshal in the man- 
ner alleged the defendants did forcibly, will- 
fully and unlawfully take and remove a large 
portion thereof from the possession of the 
marshal and of Hubbard, against and in de- 
fiance of the authority of the marshal, and so 
it is, charged that they did knowingly and 
willfully obstruct, resist and oppose an officer 
of the United States in serving and attempt- 
ing to serve and execute a mesne process of 
the United States, namely, the writ of attach- 
ment before mentioned. 

This is the first count of the indictment. 
The second count, in more abbreviated form, 
charges the commission of a similar offense 
by the defendants on the 27th day of January, 
and is understood to be but a repetition of 
the charge contained in the first count. 

The statute of the United States, upon 
which this indictment is based, is as follows: 
"Every person who, knowingly and willfully, 
obstructs, resists or opposes any officer of the 
United States in serving or attempting to 
serve or execute any mesne process or war- 
rant, or any rule or order of any court /it' the 
United States, or any other legal or t .dicial 
writ or process" (Rev. St. § 5398), shall De 
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punished in the manner prescribed by the 
statute. And the question is, Have the de- 
fendants committed this offense, and so made 
themselves amenable to the penalties of this 
law? 

There has been put in evidence the judg- 
ment roll in the ease of Cook v. McDonald, 
consisting of the summons, complaint, writ of 
attachment, affidavit, imdertaking, inventory 
of attached property, returns of service, affi- 
davit of no answer and judgment. The re- 
turn of service on the summons, shows that 
it was served on the defendant, McDonald, on 
the 14th of January, 1879, and the return upon 
the writ of attachment shows that the mar- 
shal on the same day attached the personal 
property described in the inventory, and that 
on the 16th day of January, the writ of at- 
tachment, affidavit, undertaking and copy of 
inventory were served on McDonald as the 
defendant in. that action. 

This writ of attachment was mesne process 
within the meaning of the statute referred 
to, and was such process as the statute makes 
it an offense for any person to knowingly 
and willfully obstruct or resist an officer of 
the United States in serving or attempting to 
serve or execute. 

The point has been made, that if any levy 
by attachment upon the property in question 
was made, it was completed prior to the 27th 
of January when the alleged resistance to 
the officer transpired, and that if such levy 
was so made and the writ was returned to 
the clerk of the court before the 27th of Jan- 
uary the acts complained of, if proven, did not 
constitute obstruction of or resistance to the 
officer in the service , or execution of the 
writ, and consequently that there can bo no 
conviction. My view of that question is this: 
The statute makes it an offense to knowingly 
and willfully obstruct, resist or oppose any 
officer of the United States in serving or at- 
tempting to serve or execute any mesne pro- 
cess. Now, even though the attachment levy 
was made on the 14th day of January, and 
before the alleged acts of resistance, and even 
though the writ was returned to the clerk 
of the court before the 27th of January, if 
on that day the marshal was, through a'sspe- 
clal custodian, holding the property under a 
levy, so previously made, this was part of 
the process of executing the writ, and ob- 
struction of or resistance to the officer at that 
time, if otherwise unlawful would be as much 
an offense under the statute, as if such ob- 
struction or resistance had transpired while 
the attachment levy was actually in progress 
or before the writ was returned. The offense 
does not consist alone of obstructing or re- 
sisting an officer in serving or attempting to 
serve process. It includes as well obstruction 
of or resistance to an officer in attempting to 
execute the writ, and holding attached prop- 
erty after levy and seiziure is part of the 
execution of the process. 

It is clauned further that there was no re- 
sistance by the^ defendants to any officer of 



the United States; that the person resisted, 
one Hubbard, was not such officer, and that 
the alleged resistance to him, was not a re- 
sistance to the marshal or to any of his reg- 
ularly appointed deputies. The prosecution 
has given evidence tending to show that the 
first proceedings upon the writ of attachment 
were had under the immediate direction and 
supervision of the marshal's deputies; that 
after the alleged levy by attachment had been 
made, Hubbard was employed by one of 
these deputies to assume custody and care of 
the property; and that oh the 22d day of 
January, 1879, the marshal wrote and sent 
to Hubbard a letter directing him to hold the 
property. 

It is not claimed that Hubbard received 
directly from the marshal any other author- 
ity to act than this letter, nor that he was a 
regularly appointed sworn deputy marshal 
under the statute. And as I have said, it is 
contended in behalf of the defendants, that 
resistance to him, if any be shown, was not 
resistance to the marshal nor to any officer 
of the United States. 1 do not concur in this 
view of the law. It is not and cannot be re- 
quired or expected, that the marshal shall be 
always personally present when process is 
served or is in course of execution, or that 
he can always exercise personal and immedi- 
ate control over property- that may have been 
seized upon such process. He has the right 
and power to designate and appoint a cus- 
todian of such property and to hold it by the 
hand of such custodian, and when it has 
been seized and is so held, it is, in law, in 
the charge and custody of the marshal, and 
in such case, the marshal, as an officer of the 
United States, by the hand of such custodian 
so appointed, executes the writ I therefore 
instruct you, that if the property in question 
had been previously attached by the mar- 
shal's deputies, and if subsequently Hubbard 
received from the marshal the letter of au- 
thority, before referred to, and was on the 
27th of January, 1879, acting .thereunder, then 
any obstruction of or resistance to Hubbard 
as such custodian, was obstruction of and 
resistance to the marshal, and proof to that 
end Is competent under the allegations of the 
indictment. 

The defendants have given evidence tend- 
ing to show that on the 9th day of December, 
1878, the defendant, McDonald, executed to 
the defendant, Mrs. La Mothe, his two prom- 
issory notes, one for §4,961.84, and one for 
?5,000, and that to secure the payment of 
such notes he, at the same time, executed to 
her a mortgage upon the property in ques- 
tion, which mortgage contains the usual pro- 
visions to be found in chattel mortgages and 
was duly filed in the office of the town clerk. 
Testimony has also been offered tending to 
show, that at some time subsequent, but 
prior to the service of the summons upon the 
defendant McDonald, in the case of Cook 
against him, Mrs. La Mothe took possession 
of all of this property under her mortgage, 
and that the defendant, Thompson, was her 
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agent for the purpose of talcing and main- 
taining sucli possession, and it is claimed 
upon the evidence that she Tvas in actual per- 
sonal possession of the property by virtue of 
provisions of the mortgage giving her such 
Tight, at the time of the alleged levy under 
the attachment Upon such a state of facts, 
if proved, it is contended that the marshal 
and his deputies or agents had no right to 
take the property from her upon the writ of 
attachment, and that such facts, if establish- 
ed, constitute an absolute defense to the 
charge contained" in this indictment. Prima 
facie the mortgage was valid and the burden 
of showing it to be invalid, falls upon the 
party attacking it; and there is no doubt, if 
the mortgage In question was executed in 
good faith to secure a bona fide indebtedness, 
and if Mrs. La Mothe by herself or her agent 
did in like good faith take actual possession 
of the property under the mortgage, so that 
she had the absolute and exclusive dominion 
and control over it as against the mortgagor, 
that she thereby became vested with the le- 
gal title to the property. Touching the prin- 
cipal question involved, there is some ap- 
parent diversity of opinion in the authorities. 
Courts of equal respectability seem to differ 
somewhat upon it, and we must therefore 
adopt such rule as best commends itself to 
our own judgment as most consonant with 
right and with sound legal principles. And 
after reflection upon the question, I have 
come to the conclusion that the true rule to 
lay down in a case of this character is this: 
that if the marshal and his deputies in their 
proceedings under the writ of attachment 
acted in good faith and on reasonable 
grounds for believing that the property in 
question was the property of the defendant, 
McDonald, then the defendants had no right 
to resist the officers in serving or attempting 
to serve or execute the process. But if the 
mortgage in question was in good faith ex- 
ecuted to secure a bona fide indebtedness, 
and if Mrs. La Mothe in good faith took ac- 
tual possession of the property under the 
mortgage, so that she had the absolute and 
exclusive control and dominion over it, and 
if the marshal or his deputies acting for him, 
did not act in their proceedings imder the 
writ of attachment, in good faith, or acted 
• without reasonable grounds for believing that 
the property was in fact owned by the de- 
fendant, McDonald, then the forcible asser- 
tion of possession by Mrs. La Mothe and any 
duly authorized agent of hers acting in good 
faith for her, as against the officer, would not 
be such resistance to the officer as the statute 
was intended to make a punishable offense. 

In considering and passing upon the alleged 
possession of the property in question by 
Mrs. La Mothe, you should determine wheth- 
er such possession was taken in good faith 
imder her mortgage, and whether it was or 
not an actual, exclusive possession free from 
any right of the mortgagor to control it. It 
must have been a possession taken in good 
faith, and so taken as to give her the abso- 



lute, exclusive and imqualLfied dominion and 
control over it, to make it such possession as 
under the mortgage would carry the title. 
And in determining this question of posses- 
sion, the jury should consider all the facts 
and circumstances attending and surround- 
ing the transaction, such as the situation of 
the .property, its character, its continuance up- 
on the premises of the mortgagor, the occupa- 
tion of thepremises by both the mortgagor and 
mortgagee as their common home, the neces- 
sity for constant care of and attention to the 
property, the season of the year, and the fa- 
cilities for or difficulties of removing the 
property. In short, all of the circumstances 
are to be looked into with a view of deter- 
mining whether the property passed under 
the mortgagee's absolute and exclusive con- 
trol and possession. 

In considering whether the marshal and his 
deputies acted in good faith in their alleged 
attachment of the property, you will inquire 
whether, as the property was situated at the 
time, and in the light of all facts and circum- 
stances then brought to their knowledge, the 
question of propa-ty right was so far doubt- 
ful that the officers acted without wanton- 
ness, recklessness or oppression and on rea- 
sonable grounds for believing the property to 
be that of the defendant, McDonald. It is 
not disputed that they knew of the mortgage, 
and of Mrs. La Mothe's claim to possession 
and ownership. Reasonable grounds for be- 
lieving the property to be that of the de- 
fendant, McDonald, would be such groimds 
as would influence the judgment of a careful 
and prudent man in his own affairs, and, in 
considering whether the officers acted in 
good faith and on reasonable groxmds for be- 
lieving that the property belonged to Mc- 
Donald, you are again to consider the nature 
and situation of the property, the relation of 
the parties thereto, any information they had 
as to the mortgage and Mrs. La Mothe's 
claim to possession, the apparent character 
of such alleged possession, in short, as be- 
fore stated, all the facts and circumstances 
of the situation as they were then presented. 

To constitute the offense of resisting an offi- 
cer as is apparent from the language of the 
statute, the resistance or obstruction or op- 
position must be wiUful. The term willful 
as here usdd, means something more than in- 
tentional. It is to be here considered as im- 
plying an evil intent without justifiable ex- 
cuse. An act willfully done, means that it 
is done wrongfully, in bad faith, with evil 
intent; that it is done with a bad pui-pose. 
and as an act which a person of reasonable 
knowledge and ability must know to be con- 
trary to duty. This is its sense when used in 
a criminal statute like. this. So, to establish 
the offense charged, it must be shown that 
the alleged acts of resistance, if any were 
committed, were done knowingly and will- 
fully, that is. with evil intent or purpose and 
as acts known to be contrary to duty. 

The words of the statute are, "obstructs, 
resists or opposes any officer of the United 
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States." Resistance to an oflScer is to oppose 
liim by direct, active and more or less forci- 
ble means. It means something more than 
to hinder, or interrupt,' or prevent, or baflQe, 
or circumvent. The gist of the offense of re- 
sisting is personal resistance of the oflBcer, 
that is, personal opposition to the exercise 
of official authority or duty by direct, active, 
and in some degree forcible means. State v. 
Welch, 37 Wis. 196. The statute, however, 
does not limit the offense to resistance alone, 
it includes also willful acts of obstruction or 
opposition; and to obstruct is to interpose 
obstacles or impediments, to hinder, impede 
or in any manner interrupt or prevent, and 
this term does not necessarily imply the em- 
ployment of direct force, or the exercise of 
direct means It includes any passive, Indi^, 
reet or circuitous impediments to the service 
or execution of process; such as hindering 
or preventing an officer by not opening' a 
door or removing an obstacle or concealing 
or removing property. State v. Welch, su^ 
pra. So, that, although to establish a case 
of resistance, it must appear that the party 
Ipas personally present and personally resist- 
ing, liability tc the charge of obstmcting 
may be established by showing that the party 
has willfully caused any impediment or hin- 
drance to be interposed, though not person- 
ally present and actively co-operating in the 
direct act of obstructing. It should appear, 
however, that such party in some manner 
and at some stage aided or abetted the act 
of obstructing. 

Thus imderstanding the meaning and sig- 
nificance of these terms as used in the stat- 
ute, and what constitutes the statutory of- 
fense, you will be prejxared to consider and 
determine in the light of the evidence wheth- 
er the defendants are guilty of having know- 
ingly and willfully obstructed, resisted or op- 
posed the service of or the attempt to serve 

or execute the writ of attachment in question. 
******* 

Now, gentlemen, if you find from the evi- 
dence that there were no acts committed, 
by which the service or attempt to serve or 
execute the writ of attachment was- obstruct- 
ed, resisted or opposed, that of course would 
dispose of the case and your verdict in such 
case should be for the defendants. 

If you find that though certain acts were 
done by the defendants, they did not know- 
ingly and willfully obstruct, resist or oppose 
the service or the attempt to serve or execute 
the writ, then your verdict should be in their 
favor. 

* « * * * * * 

* 

Again, if you find from the evidence, that 
the mortgage in question was in good faith 
executed to secure a bona fide indebtedness, 
and that the defendant, Mrs. La Mothe, by 
herself, or by an agent in good faith appoint- 
ed for the purpose, in like good faith took, 
and was holding at the time alleged, the ac- 
tual possession of the property— that is, the 
absolute and exclusive control and dominion 



over it— and if you fiurther find that the mar- 
shal and his deputies acting for him did not 
in their proceedings ujader the writ of attach? 
ment, act iu good faith, or acted without 
reasonable grounds for believing" that the 
property was in fact owned by the defendant, 
McDonald, then your verdict as to Mrs. La 
Mothe and as to the defendant Thompson, if 
he was her agent and acted only as such, 
should be in their favor. In this connection 
I should say that I do not think the mort- 
gage or any possession of the property there- 
under by Mrs. La Mothe, would be a jus- 
tification for resistance to or obstiniction of 
the officer by the defendant McDonald, tf he 
committed any acts of resistance or obstruc- 
tion. 

On the other hand, if, you find from the 
evidence that the mortgage in question was 
not made in good faith, or that the defend- 
ant, Mrs. La Mothe, did not in good faith 
take and was not at the time alleged, hold- 
ing such possession of the property as I have 
defined, by virtue of the mortgage, and if you 
further find tliat tne defendants did on the 
day stated, knowingly and willfully obstruct 
or resist, or oppose the service or the attempt 
to serve or execute the writ of attachment, 
then your verdict should be in favor of the 
United States. 

Further, if you find from the evidence that 
the mortgage in question was in good faith 
made as claimed by the defendants, and 
that the defendant, Mrs. La Mothe, did in 
good faith take and at the time alleged hold 
possession of the property under the mort- 
gage, and if you furtner find that the marshal 
and his deputies acted in good faith in their 
proceedings under tjie writ of attachment, 
and with reasonable grounds for believing 
that the property was in fact owned by the 
defendant, McDonald, and if you further find 
that the defendants did on the day stated, 
as charged, knowingly and willfully obstruct, 
or resist or oppose the service or attempt to 
serve or to execute the writ of attachment, 
then your verdict should be for the United 
Slates. 

******* 

The indictment in this case is against three 
defendants and charges the commission by 
them of the same offense. They are indicted 
together for one offense. To convict all of 
them, it is therefore essential that it be 
shown that the offense committed, if any 
offense is proven, whohy arose from the joiht 
act of all. All of the defendants cannot be 
convicted unless each and all of them were 
parties to the commission of one and the 
same offense. An indictment in the form of 
this, is not sustained by proof merely that 
each of the defendants has separately com- 
mitted at different times a separate and dis- 
tinct offense of the kind charged here, with 
which the other defendants were not con- 
nected and in which they did not participate, 
and which did not sprmg from the iouit act 
of all. So, if you are satisfied from the evi- 
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dence, applying to it tlie legal principles I 
have stated, that the offense charged was 
committed, and that it arose wholly from the 
joint act of all ot the defendants, then yom: 
verdict may he guilty as to all, otherwise, 
not 

If yon find that the ofEense charged was 
committed by any two of the defendants 
and that it arose wholly from the joint act 
of such two defendants, and that the other 
defendant is not guilty, then your verdict 
may he guilty as to the two defendants, and 
not guilty as to the other. 

So, if you should find one of the defend- 
ants guilty of the offense charged and that 
two of the defendants are not guilty, you may 
convict the one and acquit the others. 

If you should find that each of the de- 
fendants did commit the offense of obstruct- 
ing or resisting the officer, but that the of- 
fense so committed by each defendant was 
complete in and of itself, and was entirely 
separate and distinct from that committed by 
any other defendant, neither defendant in 
the commission of his or her offense having 
any connection with the offense of any other 
defendant, so that each complete offense was 
wholly independent ol, -and disconnected 
from, each other offense, then there could be 
no conviction of any of the defendants. So, 
if you should find that any two of the de- 
fendants committed the offense charged, such 
offense arising from the joint act of the two 
defendants, and if you shovdd also find that 
the other defendant also committed the offense 
of obstructing or resisting the officer, but 
that the offense committed by the two de- 
fendants was wholly separate and distinct 
from that committed by the one defendant, 
the two defendants having no connection 
with the offense committed by the one de- 
fendant, and the one defendant having no 
connection with the offense committed jouitly 
by the two defendants, then there could be 
no conviction. For as before indicated, it is 
the law, that when two or more persons are 
indicted together for an offense of this char- 
acter and for one and fixe same offense proof 
of entirely separate, distinct, unconnected of- 
fenses committed by each, will not sustain 
a conviction. 

Verdict for defendants. 
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UNITED STATES v. MAODONALD et al. 

[2 Cliff. 270; 1 26 Law Rep. 558.] 
Circuit Court, D. Maine. April Term, 1864.2 

Cott.E0TOR OP CDSTOMS — EMOLUMENTS — POBLIO 

Storehouses — Expenses. 

1. Provision for commissions and allowances 
to collectors of customs was first made by the 
act of July 31, 178 9 [1 Stat. 29]. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 5 Wall. (72 U. S.) 647.] 
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2. New regulations were instituted by the 
acts of February 18, 1793 [Id. 316], of March 
2, 1799 [Id. 627], and by the compensation act. 

3. A maximum rate of compensation was 
first prescribed by the act of the 30th of April, 
1802 [2 Stat. 172]. 

4. By the act of May 7, 1822 [3 Stat. 693], 
collection districts were divided into two class- 
es, viz. the enumerated and non-enumerated 
ports. 

5. The emoluments of collectors of the non- 
enumerated ports might reach the sum of four 
thousand dollars; but the collector, after de- 
ducting the necessary expenses incident to his 
office, was required to pay any excess over that 
sum into the treasury of the United States. 

[Cited in Donovan v. U. S., 23 Wall. (90 U. 
S.) 399.] 

6. The maximum rate of compensation allow- 
ed to collectors of the non-enumerated ports 
was three thousand dollars, and a similar pro- 
vision relating to any excess over that sum 
was made, as in the first-named class. 

[Cited in Donovan v. U. S., 23 WaU. (90 U. 
S.) 399.] 

7. By the act of March 3, 1S41 [5 Stat. 432], 
collectors were required to include in their 
quarter-yearly accounts all sums received by 
them for storage of goods in the pubhe store- 
houses for which a rent was paid beyond the 
rents paid by the collectors. 

[Cited in U. S. v. Lawson, 101 U. S. 166; 
U. S. V. Ellsworth, Id. 173.] 

8. In U. S. V. Walker, 22 How., [63 U. S.] 
313, the conclusion of the court is, that the 
compensation of a collector of one of the 
enumerated ports may be six thousand dollars, 
and of the other class five thousand. 

9. Collectors are charged with the custody 
and control of all merchandise warehoused un- 
der the laws of the United States, and it is 
their duty to demand and receive of the im- 
porter the appropriate expenses of such custo- 
dy and control. 

10 The sums thus demanded and received by 
collectors are storage within the meaning of the 
act of March 3, 1841, whether the goods were 
deposited in stores leased by the Umted States, 
or other storehouses. 

11 Whether dt-posited in public or other 
storehouses, the goods were to be kept under 
the joint locks of the inspector and importer, 
and such storehouse then became a public store- 
house for the purpose of securing goods under 
the warehouse system. 

12. Under the act of March 3, 1841, as well 
as by all the subsequent acts of congress upon 
the same subject, private bonded warehouses 
are public storehouses, and collectors are au- 
thorized to retain, as part of their emoluments, 
sums received for the deposit of importations 
in such bonded warehouses, under the same 
provisions applicable to public storehouses. 

13. When deposit of merchandise was made 
in public or private stores, appropriate expenses 
were to be paid by the party making the de- 
posit; and the whole proceedings show that 
the goods in both cases alike were regarded as 
warehoused in the public stores of the United 
States. 

This was an action of debt [by the United 
States against Moses Macdonald, Levi Mor- 
reU, Samuel Jordan, and Harrison J. Libbey]^ 
and the case came before the court upon the 
demurrer of the plaintiffs to the rejoinder of 
the defendants. The declaration was drawn 
upon the bond of the first-named defendant 
as collector of the customs for the district 
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of Portland and ITalmouth in the state . of 
Maine, and the other defendants were his 
sureties. He was appointed collector prior 
to the 20th of January, 1858, and between' 
that day and the 18th of April, 1861, received 
for storage of merchandise in bonded ware- 
houses the sum of $6,281, as appeared by his 
quarter-yearly account, regularly rendered to 
the department. The pleadings showed that 
the moneys so received accrued, were ac- 
counted for quarter-yearly, and were retained 
by the -eolleetor, by virtue of his office, for 
storage of merchandise in bonded ware- 
houses. The rejoinder also alleged that the 
moneys so received and retained by the col- 
lector in any one year did not exceed the sum 
of two thousand dollars, and the demurrer 
admitted the allegation. The receipt of the 
money was admitted by the defendants, but 
they claimed that the collector lawfully re- 
tained it under the act of the 3d of March, 
1841, as part of his annual compensation. 
The plaintiffs denied his right to retain the 
amount, or any part of it, insisting that col- 
lectors cannot lawfully retain as compensa- 
tion any portion of the moneys accruing from 
the storage of merchandise deposited in pri- 
vate bonded warehouses. 

G. F. Talbot, U. S. Dist Atty. 

The provisions of the fifth section of the 
act of March 3, 1841, do not apply to the 
storage of goods in private bonded ware- 
houses. There were in fact no bonded ware- 
houses established or known to the law at 
the time this act went into operation. See 
3 Stat. 469; 4 Stat 591. Two classes of 
stores were known to the law at the time of 
the passage of the act of March 3, 1841, name- 
ly, public stores and other than public stores. 
By the act of March 3, 1841, the source from 
which the surplus storage is received, and 
which the collector-is allowed to retain, is con- 
fined to the public warehouses. 5 Stat. 432. 
There is no judicial construction by which 
the strict terms of this statute have been en- 
larged. The act of August 6, 1846, limited 
the power of collectors to levy the proper 
duties upon warehoused goods and the ex- 
penses incurred. 9 Stat. 53. The instruc- 
tions of the secretary of the treasury could 
not enlarge this power. The instructions to 
carry into effect this act define the second 
class of warehouses to be stores in the pos- 
session of an importer, in his sole occupancy, 
which he may desire to place under the cus- 
toms lock in addition to his own lock. Of 
the expenses of this kind of warehousing, 
storage is not reckoned as an item, because 
for the privilege of storing dutiable merchan- 
dise himself, the importer was required to 
pay monthly to the collector of the port, a 
^um equivalent to the pay of the officer nec- 
essarily in attendance, or one half the amount 
which would accrue as storage on the goods 
so stored, at the regular rates charged at 
stores, class No. 1. It is not necessary to 
consider whether the act of 1846 authorized 



the collector to exact from the importer any- 
thing for storing his own goods, since the 
sum exacted does not exceed the pay of the 
officer required to be in constant charge of 
the goods. Storage is not to be incurred, of 
course, when the importer undertakes to do 
his own storing. The purpose of the regu- 
lations of 1849 was to "separate the govern- 
ment as much as possible from the business 
of storage"; and it would be strange if these 
same regulations should prescribe a system 
of collecting storage when the law of 1846 
only authorized the collection of "expenses." 
The same arguments apply to class 3; i. e. 
"stores in the occupancy of persons desirous 
to engage in the business of s1;oring dutiable 
merchandise under the warehousing act." 
The same election is given whether to i)ay 
the officer in charge or the amount of half- 
storage at the public stores. See sections 28 
and 34, Act 1846; 9 Stat. 53. 

Prom the acts of congress prior to March 28, 
1854, and the treasui-y regulations thereon, it 
is thus plain that storage as such, in bond- 
eid or private stores, could not be considered 
as the consideration of a legal exaction of 
imposts from the owner of warehoused goods. 
None of the provisions of the first or third 
section of the act of March 28, 1854 [10 Stat 
270], warrant the levying of storage in pri- 
vate bonded warehouses. Nothing is named 
as chargeable in either class of warehouse, 
but expenses. When the private warehouses 
come to be named, storage is not mentioned 
as an element of expense; it is only provid-. 
ed that the "labor" must be performed by 
the owner, "at the expense of the owner." 
By the second Section storage is named with 
labor and other charges on unclaimed goods. 
In the fourth section storage is mentioned as 
due in the public stores, labor as performed 
in the private stores. The treasury regula- 
tions of July 5, 1855, and February 1, 1857, 
under this act, speak of storage as an inci- 
dent of expense only in the public stores. 
See section 542, Treas. Reg. Feb. 1, 1857. 
Since the government carefully framed stat- 
utes to separate itself from storage in bonded 
warehouses, nothing accrued to the govern- 
ment for such storage, and there was no 
fund from which the coUeetor could retain 
any sum. The whole argument of defend- 
ants is based upon the collector's claim to a 
share of the "government storage," under the 
fifth section of the act of 1841. The defend- 
ants' replication then is in law wholly insuffi- 
cient: 

First. Because they do not therein say that 
the storage, which the said Macdonald re- 
tained by virtue of his said office of collector, 
was storage of goods, wares, and merchan- 
dise stored in the public warehouses, the 
storage of goods in the bonded warehouses, 
which were in fact and in law private stores, 
not being an expense to the United States, 
from the sum paid to reimburse which, the 
said collector might retain any part; nothing 
being in fact claimed by, due, or paid to the 



13. S. V. MACDONALD (Case No. 15,668) 



[26 Fed. Gas. page 1080} 



United States for said storage under the law. 

Second. Because they do not therein say, 
that said storage accrued for goods, &e., 
Stored in the puhlic warehouses for which a 
rent is paid. 

Third. Because they do not therein say, 
that said sum, &c., as aforesaid retained, was 
retained . from an excess of rent and storage 
received by the United States for storage 
of goods, &e., in the public warehouses, for 
which a rent is paid beyond the rent paid by 
the said collector. 

Fourth, Because they do not therein say, 
that said sum of ?6;,281 so retained by the 
said Maedonald, by vix-tue of his said office, 
was retained in instalments of not more than 
$2,000 for any one year. 

Every one of these clauses and limitations 
in the act of March 3, 1S41, is vital and es- 
sential. To sustain his claim under the act, 
the late collector of Portland must bring him- 
self within each of them. To argue that pub- 
lic warehouse means private warehouse, is 
as hopeless a task as to argue that in a stat- 
ute public way means private way, or pub- 
lic lands means lands of individual proprie- 
tors, or public buildings the houses of citi- 
zens. To argue thus, is to disregard the 
sound maxim that, where one class of sev- 
eral distinct classes is named in a statute 
or contract, the term becomes one of express 
exclusion as to other classes of the same gen- 
eral thing or subject. The classification of 
warehouses as public and private warehouses 
is not the new suggestion of a distinction 
for the purposes of the argument, but is a 
distinction that has been kept up in all the 
legislation of congress, in all the instructions 
of the treasury department, and in all the 
practice of the revenue service from the first 
establishment of warehousing. 

It is equally requisite that storage to be 
claimed by the collector as emoluments of 
office must have accrued from rented stores, 
stores for which a rent is paid by the col- 
lector, and also that it must have accrued 
from an excess of storage received above 
rent paid, and that in no one year it has ex- 
ceeded the sum of $2,000. If collectors at 
each of the ports are permitted to take as 
emoluments the storage of dutiable goods in 
private bonded warehouses, where such stor- 
age does notexceed $2,000 perannum, then the 
government, contrary to what may be con- 
sidered in the warehouse acts as a stipula- 
tion between itself and the importer, is ex- 
acting an extra duty on foreign merchan- 
dise simply to increase the emoluments of 
collectors. 

The inequity of the collector's claim to re- 
tain this money becomes more apparent 
from these considerations. The service ren- 
dered in the case of dutiable goods ware- 
housed in bonded stores is either storage, 
or the care of the customs officer in charge. 
But the storage is not to be charged to the 
merchant, who, under the law permitting it, 
stores his own goods at his own expense. 



Only such care of the inspecting officer can 
be actually charged as expense incurred, al- 
though it may be called half-storage for the 
purpose of fixing its maximum rate. Now 
to whom ought this .in equity to be paid? 
Not to the collector; for under the law he 
has rendered no service and incurx'ed no re- 
sponsibility whatever. For the entry, and 
various papers and records, required to be 
made to legalize the warehousing of goods 
in private stores, he has been remunerated 
by fees fixed by law. The custody of the 
goods is in another officer, whose functions 
are distinct from his. Not to the inspector 
himself; for he is the employee of the gov- 
ernment, and is paid by his regular per 
diem wages at a rate fixed by law, and be- 
cause he is prohibited by section 73 of act 
of March 2, 1799^ from taking any extra 
fee for official service; but clearly to the 
United States, who, through the inspector 
employed and paid by them for such serv- 
ice, by the charge and care of the warehous- 
ed goods, maintain the security of their 
lien as the law permits. 

The storage which collectors are properly 
allowed to receive is the ^xcess of storage 
received for goods stored in the public ware- 
houses above the rent paid by the collectors. 
In this case the collector appropriated the 
gross receipts of storage, and also a fund 
accruing from another source than storage 
in the public warehouses. The plain provi- 
sion of the act of March 3, 1841, under which 
the fund is claimed by defendant is, that in 
fixing the rates of storage on dutiable ware- 
housed goods, in such of the public ware- 
houses as are rented to the government. If 
an excess of storage accrues above rents 
paid, the government donates such excess, 
when not over $2,000 per annum, to the col- 
lector. 

Shepley & Dana, for defendants. 

The opinion of the court in U, S. v. Walker, 
22 How. [63 U. S.] 299, decided three ques- 
tions: First. Whether the tenth section of 
the act of the 7th of May, 1822, was repeal- 
ed by any subsequent act; and if not then. 
Second. What is the true construction of 
the act of the 3d of March, 1841? Third. 
Whether by the true construction of the two 
acts the defendant had a right to retain 
to his own use the moneys received from 
rent and storage, to an amount not exceed- 
ing $2,000? The court decided that every 
collector had the right to retain to his own 
use storage receipts to the amount and in 
the manner before indicated. Upon the 
third question they decided that collectors 
of the non-enumerated ports may receive 
as an annual compensation §3,000, and that 
they are entitled in addition, to whatever* 
sums they may receive for rent and storage 
not exceeding §2,000; but the excess beyond 
that sum they must pay into the treasury. 

The pleadings admit that the money claim- 
ed by the government was received and re- 
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tained as storage. Then tbe quesHon is, do 
receipts for storage of merchandise in hond- 
ed warehouses come within the fifth sec- 
tion of the act of March 3, 1841. This act 
is the first and only one requiring an ac- 
count from collectors of money received for 
storage. The aim of the fifth section was 
to require an account of the storage "here- 
tofore retained by collectors for their own 
use." To answer the design, the remedy 
must be regarded as broad as the mischief. 
It applies to all storage receipts; makes no 
exclusion. It covers as well the sums of 
money received for deposit of merchandise 
in the public stores, -under the laws "of April 
20, 1818, and July 14, 1832, as the receipts 
(in future) from the newly rented stores 
under the sixth section of the act of 18^.. 
Unless this construction is accepted, and 
this scope allowed to the provisions in rela- 
tion to accounting for storage receipts, the 
mischief , intended to be remedied will be 
but imperfectly met, as there would be en- 
tire failure of law, requiring an account, 
except for the newly rented stores, pre- 
sc'ribed in 1841. Not only the storage re- 
ceived from the stores owned by the United 
States would be unprovided for, but all sums 
due and accruing for rent and storage, fot 
stores previously rented in the name of col- 
lectors, and still occupied as depositories, 
pursuant to the provisions of law. 

Nothing in the language of the fifth section 
authorizes its limitation in this manner. It 
provides, in the words following, "that every 
collector shall render a quarter-yearly ac- 
count under oath," &c., of all sums of mon- 
ey received "for rent and storage of goods," 
&c., "which may be stored in the public 
storehouses, and for which a rent is paid, 
beyond the rent paid by the collector." The 
natural meaning of this language, and its 
only purpose, was to require an account "for 
the rent and storage of goods," &c., which 
may be stored in the public storehouses, &c., 
beyond the, rents paid, &c., viz. an account 
for the profits of custom-house storage. It 
was not intended to, and it does not, define 
the place, or prescribe the mode, in which 
the privilege may be enjoyed. The refer- 
ence made to the public storehouses, is des- 
ignatory of the merchandise allowed to be 
stored, and should not be regarded as char- 
acteristic or distinctive of storage, or the 
sums of money for which an account is re- 
quired to be rendered quarter-yearly. 

If merchandise, and not storage, is desig- 
nated, the mischief intended to be remedied 
Is completely met, for the enactment relat- 
ing to all goods allowed by law to be depos- 
ited in the public storehouses is both retro- 
spective and prospective. Storage, when- 
ever and wherever derived, comes within its 
meaning, and must be accounted for in 
obedience to its requirements. 

"Where the interpretation of the revenue 
laws and regulations are involved, great 
weight is given to the practice of the gov- 



ernment under them, as the contempora- 
neous construction of their intent and mean- 
ing." Relying upon this familiar principle 
for statutory construction, the practice of 
the department is most confidently appealed 
to in support of our last proposition. Both 
in the enumerated and unenumerated ports, 
the sources from which storage is derived 
are the same. The collectors in each class 
of ports are under the same responsibility, 
and perform the same duties. Since the law 
of 1854, no stores have been leased by the 
government for the deposit of merchandise 
in course of importation, except for the use 
of the United States appraisers, at any port 
where a bonded warehouse existed. The 
public stores, previously rented for the pur- 
pose of storing warehoused, or unclaimed 
goods, were expressly discontinued by the 
seventh section of the law of 1854. This 
section directs, "that all leases of stores now 
held by the United States for the purpose 
of storing warehoused or unclaimed goods, 
shall, on the shortest period of termination 
named in said lease, be cancelled, and that, 
after the 1st of July, 1855, no lease shall be 
entered into by the United States, at any 
port wjbiere there may exist a private bonded 
warehouse. While the government is thus 
prohibited from renting stores for the pur- 
pose of warehousing goods, the law of 1854 
provides for custom-house, storage by sub- 
stituting bonded warehouses for the stores 
previously rented. These bonded warehous- 
es are public stores, being subject, as to 
rates of storage, to regulation by the secre- 
tary of the treasury. The use of these 
newly constituted depositories for duty-pay- 
ing importations, was the same as the pub- 
lic storehouses existing anterior to their 
establishment; and like them, they were ap- 
propriated exclusively to receiving foreign 
merchandise. Importations deposited in the 
bonded warehouse, were at the sole and ex- 
elusive risk of the owner or importer. The 
new system increased the care -and responsi- 
bility of collectors, occasioned by the storing 
of merchandise. The privilege granted to 
the importer was enlarged. All the rights 
of the government under previous laws were 
carefully preserved, and further guaranties 
provided. The possession of the merchandise 
was as complete under the new system as 
the old; in the bonded warehouse, as in the 
store owned or leased by the government. 
Cargo taken possession of by the collector 
might be stored in any private bonded ware- 
house authorized by the act of 1854, "and 
all charges for storage" were required to be 
paid by the claimant in the same manner 
as though the merchandise had been stored 
in any public warehouse owned or leased 
by the United States. See Clark v, Peaslee 
[Case No. 2,831]. "The meaning of the leg- 
islature may be extended beyond the precise 
words used in the law, from the reason or 
motive on which the legislature proceeded, 
from the end in view, or the purpose de- 
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signed." The aim of tbe law of 18il was to 
require an account of money received as 
storage from the public storehouses; and 
as it has been already shown that "bonded 
warehouses," under the existing laws, are 
"public storehouses," under the rule laid 
down, this money must be taken to be with- 
in the meaning of that act, notwithstanding 
its precise words. 

In accounting for storage receipts under 
the law of 1841, the court have decided that 
in no case was a collector obliged to pay 
into the treasury anything "but the excess 
beyond the $2,000," that being the sum al- 
lowed as additional compensation. The stor- 
age receipts, under the subsequent statute 
of 1854, coming within the meaning of the 
former statute, this rule for accounting nee- 
sarily obtains. Under it, storage received 
from bonded warehouses, is allowed as an 
element of additional compensation for the 
collectors of the enumerated ports, and it 
should not be denied to the collectors of the 
non-enumerated. Previous to 1S41, there be- 
ing no law requiring collectors to accotmt 
for receipts for storage, they retained what- 
ever sum was not required to pay the rent 
of the occupied stores, to their own use, 
and it went to swell the amount of their 
annual compenbation. "To correct that sup- 
posed abuse, the act of the 3d of March, 
1841, was passed." Congress has passed no 
subsequent law on the subject; and unless 
the construction is sustained, that the stor- 
age received from bonded warehouses comes 
within the meaning of this act, the treasury 
wiU be in the same dilemma which oc- 
casioned its enactment That is, there will 
be found no law, requiring collectors to ac- 
count for receipts of storage from the occu- 
pants of private bonded warehouses. 

The various suggestions submitted in sup- 
port of the defendant's claim to retain the 
money to his own use, demanded by the 
government, are believed to successfully es- 
tablish the following conclusive propositions: 
(1) That the payments by occupants of bond- 
ed stores, under the warehouse laws, are 
storage. (2) That this storage comes within 
the meaning, and is recognized by the fifth 
section of the act of March 3, 1841, the ti-ue 
construction of which allows "every col- 
lector" an additional compensation out' of 
the profits of custom-house storage. (3) That 
if these payments are not recognized in the 
act of 1841, there is no law requiring an ac- 
count, and they may be retained by col- 
lectors. (4) That either view is equally fatal 
to the demand of the government, and judg- 
ment should be given in favor of defendant. 

CLIFFORD, Circuit Justice. Unaided by 
former decisions, the question is one which 
would require an elaborate consideration, - 
but it is not a new question, as will present- 
ly more fully appear. U. S. v. Walker, 22 
How. [63 U. S.] 303. 

Collectors receive a prescribed sum called 



salary, but their principal compensation Is 
now, and always has been, derived from cer- 
tain enumerated fees, commissions, and al- 
lowances authorized by acts of congress. 
Provision for such fees, commissions, and 
allowances was first made by the act of the 
31st of .Inly 1789, which also allowed to 
those officers certain proportions of fines, 
penalties, and forfeitures. 1 Stat. 64. 

Those regulations were not satisfactory, 
and new ones were enacted in their place, 
as appears by the act of the 18th of Feb- 
ruary, 1793, and by the act entitled "An act 
to regulate the collection of duties on im- 
ports and tonnage," passed on the 2d of 
March, 1799, and by the compensation act, 
passed on the same day (1 Stat. 316, 627, 
786). 

By those several acts collectors of the cus- 
toms were required to keep accurate ac- 
counts of all fees and official emoluments 
by them received, and to transmit the ac- 
counts to the comptroller of the treasury; 
but the collectors were allowed to retain to 
their own use, the whole amount of emolp- 
ment derived from these sources, without 
any limitation. A maximum rate of com- 
l^ensation was first prescribed by the act of 
the 30th of April, 1802, as appears by the 
third section of that act. 2 Stat. 172. 

"Whenever the annual emoluments of any 
collector, after deducting the expenses in- 
cident to the office, amounted to more than 
?5,000, the directions and requirements of 
the act were, that such collectors should ac- 
count for the surplus, and pay the same 
into the treasury of the United States. Col- 
lection districts were, by the act of the 7th 
of May, 1822, divided into two classes, usu- 
ally denominated the enumerated and the 
non-enumerated ports. 3 Stat. 693. 

Emoluments of collectors for the enumer- 
ated ports, under the provisions of that act, 
might reach the sum of $4,000; but the ninth 
section of that act provided, that whenever 
the emoluments should exceed that sum in 
any one year, the collector, after deducting 
the necessary expenses incident to his of- 
fice, should pay the excess into the treas- 
ury for the use of the United States. The 
maximum rate of compensation allowed to 
collectors of the non-enumeiuted ports, under 
the provisions of that act, from all sources 
of emolument therein recognized and pre- 
scribed, is ?3,000; and the tenth section of 
the act contains a provision similar to that 
contained in the ninth section, requiring 
collectors of the non-enumerated ports to ac- 
count for, and pay over, the excess beyond 
the amount allowed as the maximmn rate 
of compensation. Under those provisions, 
collectors might receive the maximum rate 
of their offices, if the office produced that 
amount, after deducting the necessary ex- 
penses incident to the office, from all the 
sources of emolument recognized and pre- 
scribed by the then existing laws. No one 
could receive more than the maximum rate, 
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and Ills lawful claim might be much less, 
according to the amount of business trans- 
acted in the office. The compensation of col- 
lectors remained without any material 
change from that time until the act of the 
3d of March, 1841, was passed, which is the 
act that gives rise to the principal question 
in this case. 5 Stat. 432. 

Every collector is required by the fifth sec- 
tion of that act to include in his quarter- 
yearly account, among other things, all 
sums received by him for rent and storage 
of goods, wares, and merchandise stored 
in the public storehouses, for which a rent 
is paid beyond the rents paid by the col- 
lector. 

The supreme court held in IT. S. v. Walker, 
22 How. [63 U. S.] 313, that, if from such 
accounting the aggregate sums received 
from that source exceeded $2,000, the col- 
lector, by the true construction of the sec- 
tion, was directed and required to pay the 
excess into the treasury as part and parcel 
of the public money. But the same court 
held, that when the sums so received from 
that source did not in- the aggregate exceed 
$2,000, the collector might retain the whole 
amount to his own use, and that in no case 
was he obliged to pay into the treasury any- 
thing but the excess beyond the ?2,000. The 
conclusion of the court, therefore, was, and 
it was an unanimous conclusion, that the 
compensation of a collector of one of the 
enumerated' ports may be ^6,000, and that 
the compensation of a collector of one of 
the other ports may be ?5,000, according to 
the state of the importations, and the 
amount received from rent and storage. 
The port of Portland is one of the non-enu- 
merated ports. Consequently the collector 
here may receive as an annual compensation 
for his services the sum of ?3.000 from the 
sources of emolument recognized and pre- 
scribed by the act of the 7th of May, 1822, 
provided the office yields that amount from 
those sources, after deducting the necessary 
expenses incident to the office, and not oth- 
erwise; and in addition thereto, he is also 
entitled to whatever sum or sums he may 
receive for rent and storage, provided the 
amount does not exceed $2,000, but the Ex- 
cess beyond that sum he is required by law 
to pay into the treasury as part and parcel 
of the public money. None of these princi- 
ples are attempted to be controverted by the 
plaintiffs, nor can they be with any success, 
as they are definitely settled by the unani- 
mous opinion of the supreme court. The 
plaintiffs admit that such is the fact, but in- 
sist that no storage as such, within the 
meaning of the fifth section of the act of 
the 3d of March, 1841, ever accrued to the 
United States from dutiable merchandise 
warehoused in any other than tlie public 
stores mentioned in the sixth section of the 
act of the 14th of July, 1832, entitled, "An 
act to alter and amend the several acts im- 
posing duties on imports." 4 Stat 591. 



They do not controvert the fact that the 
collector is charged with the custody and 
control of all merchandise warehoused un- 
der the laws of the United States, nor that 
it is his duty to demand and receive of the 
importer the appropriate expenses of such 
custody and control; but the argument is, 
that none of the sums demanded and re- 
ceived for such expenses are properly de- 
nominated storage, unless the merchandise 
-was warehoused and deposited in stores 
leased by the United States. According to 
their theory, a collector must account for 
all sums received for such expenses, hi every 
case under the act of the 3d of March, 1841; 
but unless the same were received on ac- 
count of merchandise deposited in a public - 
store held under lease, he must in all cases 
pay the whole amount into the treasury of 
'the United States. But the construction Is 
one that cannot be sustained. First, be- 
cause if the act of the 3d Of March, 1841, ap- 
plies at all to the case, that part of it that 
provides 'for the appropriation of the money 
so received, is as applicable to the case as 
that which requires the account. Secondly, 
because storehouses other than those owned 
or leased by the United States, were recog- 
nized in the acts of congress prior to the act 
authorizing collectors to retain to their own, 
■use all sums received for storage, not ex- 
ceeding $2,000 in any one year. Wines and 
distilled spirits, imder the act of the 20th 
of April, 1818, might be warehoused "in 
such public or other storehouses" as might 
be agreed upon between the importer and 
surveyor, or officer of inspection of the rev- 
enue for the pori: where the wines or spirits 
were landed." 3 Stat 469. 

Whether deposited in the public or other 
storehouses, the goods were to be kept under 
the joint locks of the inspector and importer, 
and no delivery of the same could be made 
tmless the duties were first paid or secured, 
nor without a permit in~ writing, under the 
hand of the collector and naval officer of the 
port Custody and control were the same, 
whether the merchandise was deposited in 
a public or other storehouse; and whether 
in the one or the other, the expenses of safe- 
keeping were to be paid by the importer or 
bis agent. The importer and the proper 
revenue officer might agree upon a store- 
house, as a place of deposit, other than one 
owned or then held under lease by the Unit- 
ed States; but as soon as the merchandise 
was deposited in the storehouse, and the 
locks of the- inspector were affixed to the 
doors, It became a public storehouse for the 
purpose of securing the goods under the 
warehouse system. Suppose it to be so, still 
it is contended by the United States that 
the provisions of the act of the 3d of March, 
1841, do not- apply to the bonded warehouses 
described in the rejoinder of the defendants, 
because they insist that the bonded ware- 
houses therein mentioned were private bond- 
ed -warehouses, and they contend that pri- 
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vate bonded warehouses are not public store- 
bouses within the meaning of that act, which 
in point of fact is the only question of any 
importance in the case. As before remark- 
ed, they concede that the act applies to pub- 
lic stores, and that collectors are in all cases 
required to account quarter-yearly, but in- 
sist that they are not authorized to retain 
any portion of the amount, because private 
bonded warehouses are not public store- 
houses. The instructions of the department 
require collectors to account quarter-yearly 
for all sums received as storage, whether 
the merchandise was warehoused in the 
stores held under lease, or in bonded ware- 
houses, or in any other storehouses author- 
ized to be used for that purpose, as the de- 
positories of imported dutiable merchandise; 
and unless the act of the 3d of March, 1841, 
authorizes that requirement, it is difficult to 
see on what law the instructions are based. 
But it is not necessary to place the decision 
upon that ground, because I am of the opin- 
ion that private bonded warehouses are pub- 
lic storehouses within the meaning of that 
act, and of all the subsequent acts of con- 
gress upon the same subject. Entry for 
warehousing, under the act of the 6th of 
August, 1846, was required to be made in 
writing, in such form, and to be supported 
lay such proof, as should be prescribed by 
the secretary of the treasury. Deposit of 
the merchandise might be made in the pub- 
lic stores, or in other stores, to be agreed 
on by the collector or chief revenue officer 
of the port, and the importer, owner, or con- 
signee; but the requirement was that the 
collector should first take possession of the 
merchandise, and such other stores as were 
to be secured in the manner provided in the 
prior act, for the deposit in public ware- 
houses of wines and distilled spirits, to 
which reference has already been made. 
Appropriate expenses were to be paid by the 
party making the deposit; and the whole 
proceedings show that the merchandise in 
the latter as well as in the former case is 
re^rded as being warehoused in the public 
storehouses of the United States. 9 Stat. 53. 
All of the sums in controversy in the ease 
•of XI. S. v. Walker, 22 How. [63 TJ. S.] 299, 
had been received under that law, and yet 
the distinction set up in this case never oc- 
-eurred to the supreme, court On the con- 
trary, the court in that case expressly held 
that the collectors of the non-ehumerated 
ports might receive, in addition to the $3,- 
OOO authorized by the act of the 7th of May, 
1822, whatever sum or sums they might re- 
■ceive for rent and storage, provided the 
amount did not exceed $2,000 in any one 
year; and directed the charges against the 
defendant in that case to be settled in ac- 
cordance with those principles. Considered 
in that point of view, that ease is decisive 
of the question under consideration. The 
denaurrer, it should be remembered, admits 
whatever is well pleaded. The rejoinder not 
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only alleges that the whole suan sued for 
accrued for storage between the 20th of 
January, 1858, and the 18th of April, 1861, 
inclusive, but that the' sum accrued was ac- 
counted for quarter-yearly, and retained by 
the collector by virtue of his office, and that 
the sum accrued was so accounted for and 
retained, in smns not exceeding $2,000 in 
any one year. Taking the admission as 
made, then it is clear that the only prac- 
tical question is, whether the bonded ware- 
houses described in the rejoinder are public 
storehouses within the meaning of the pro- 
visions of the act of the 3d of March, 1841, 
under which the same accrued, and was re- 
ceived, accounted for quarter-yearly, and . 
retained. Argument upon that question is 
unnecessary in this court, as the question 
was recently presented to the court in an- 
other district of the circuit, and after full 
consideration was directly decided in the 
affirmative. Clark v. Peaslee [supra.] 

A repetition of the reasons there given for 
the conclusion is unnecessary, as the opin- 
ion has been published, and is in the hands 
of the parties in this case. Haie-stoiage had 
been demanded by the collector in that case, 
and the same had been paid by the merchant 
under protest Having made the payment 
under protest, he brought suit to recover 
back the money, upon the ground that pri- 
vate bonded warehouses were not public 
storehouses within the meaning of the sev- 
eral acts of congress authorizing the ware- 
housing of dutiable merchandise. Able coun- 
sel were heard in support of the proposition, 
but upon full consideration, this court held 
otherwise, and gave judgment for the col- 
lector. Both parties, I believe, have ac- 
quiesced in thfit judgment as a correct ex- 
position of the law of the case, and until 
reversed by the supreme court, I must ad- 
here to that opinion. Demurrer overruled. 
Rejoinder adjudged good. Judgment for the 
defendants. 

[On writ of error this judgment was affirmed 
by the supreme court. 5 Wall. (72 TJ, S.) 647.] 



Case J^o. 15,669; 

UNITED STATES v. McDONALD. 

[1 Cranch, C. C. 78.] i 

Circuit Court, District of Columbia, March 
Term, 1802, 

Makshal's Fees— Impanelling Jukt. 

The marshal is entitled to a fee of ninety 
pounds of tobacco for impanelling a jury in a 
criminal prosecution. 

Ca. sa. for a fine. 

Mr. Mason, attorney for the United States, 
moved the court to strike out of the execu- 
tion, the charge of ninety pounds of tobacco 
for a fee to the marshal for impanelling a 
jury; contending that the charge was not 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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authorized by law. But the court rejected the 
motion, after considering the act of congress 
of 27th Feb., 1801, concerning the District of 
Columbia (1 Stat 103); and the act of 28th 
Feb., 1799, providing compensation for the 
marshals, &c. (1 Stat. 624); and the act of 
assembly of Maryland, Nov. 1799, c. 25, regu- 
lating officer's fees. 



Case No. 15,670. 

UNITED STATES v. McDONALD et al. 



[3 Dill. 543.] 1 
Circuit Court, B. D. Missouri. 



18T6.. 



Criminal Law — Cokspiract— Joindeb of Offi- 
cials AND Private Persons— Merger. 

1. Under the legislation of congress, an offi- 
cer of the internal revenue, named as such in 
the indictment, cannot be jointly indicted for a 
conspiracy to defraud the revenue, with private 
persons. 

2. The doctrine of merger does not apply to 
misdemeanors; and the present indictment held 
good, though it charged a completed offence, in 
addition to a conspiracy to commit it. 

[Cited in U. S. v. Gardner, 42 Fed. 830. Dis- 
tinguished in U. S. V. Van Leuven, 62 Fed. 
68.] 

Certain internal revenue officers were join- 
ed in an indictment with distillers, charged 
with a conspiracy to defraud the government 
of the tax on distilled spirits. The indict- 
ment [against John McDonald and others] al- 
leged not only a conspiracy, but also in exe- 
cuting it that a completed offence had been 
committed. Demurrer was interposed, and 
was brought on for hearing before MILLER, 
Circuit Justice, and TREAT, District Judge. 
It was objected, in support of the demurrer, 
that officials and private persons could not be 
joined, and that the offence of conspiracy was 
merged. 

Mr. Dyer, Dist. Atty., and Mr. Henderson, 
for the United States. 

Mr. Krum et aL, for defendants. 

MILLER, Circuit Justice, in deciding the 
demurrer, in substance said: "We think the 
objection, as to the joinder of officials and 
private persons, is well taken. This difficulty, 
however, may be avoided by the action of the 
district attorney. The Revised Statutes dear- 
ly make the offence committed by a class of 
one character, widely different from the same 
offence, when committed by persons of an- 
other character. Section 3169 declares that 
where the officers of the government conspire 
to defraud the United States of the internal 
revenue tax, they shall be sentenced to a dis- 
missal from office; moreover, it prescribes a 
different and more severe punishment in the 
way of fine and imprisonment, than section 
5440 where a private individual, and not an 
officer of the government, is the offender, for 
he is under no such special honorable obliga- 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tion to protect the government, though it is, 
of course, a dishonorable act in anybody to 
cheat the government. 

AH the 'world over, those who have a trust 
reposed in them, are held to a more rigid ac- 
eoimtability than others, and a violation of 
that trust is punished more severely when 
committed by them than where no such spe- 
cial trust is reposed. This, then, is a good in- 
dictment as against the officers of the govern- 
ment. It is equally a good indictment against 
those who are not officers; but it is not a 
good indictment as against both the officers 
and the others. It is in the power of the 
district attorney to cure this fault by dis- 
missing the indictment either as to the offi- 
cers or as to the private individuals; but he 
can have no trial as to all the parties upon 
the indictment as it now stands. 

District Attorney Dyer: With reference to 
inffictment No. 667, the government will enter 
a dismissal as to those who are not officers, 
and proceed against those who are officers. 
The same offences charged in that indictment 
as overt acts committed in presence of, and 
as evidence of the conspiracy on the part of ' 
the distUlers, form grounds for separate in- 
dictments already pending in the district 
court. 

MILLER, arcuit Justice: The district at- 
torney win prepare and- file a paper over his 
own signature to that effect. 

As to the question of merger: After having 
charged the conspiracy against all of these 
parties to cheat the government in various 
ways, and having also gone on and specified 
twenty or thirty distinct acts, each committed 
by one or by several of these parties, some 
of which acts are undoubtedly made felonies, 
the indictment concludes by charging, after 
all these overt acts are set out and a long 
history given, that aU the defendants did 
cheat and defiaud the government. So that, 
in fact, there is a charge of conspiracy to 
cheat and defraud the government, accom- 
panied by a charge that the defendants— all 
the defendants— did cheat and defraud the 
government; and it is a fact that the law 
provides distinctly for the punishment of 
these two distinct offences. An examination 
of the authorities, as careful as we have been 
able to make, leads to a strong inference that 
the minor offence of misdemeanor may, lu 
certain cases, be merged in the higher offence 
of felony. Yet it is everywhere conceded 
that one misdemeanor cannot be merged in 
another misdemeanor; and this, upon the 
ground that, by the division of offences into 
felonies and misdemeanors, the higher grade 
swallows up the lower— that which constitutes 
a part of it— and subjects the person that per- 
petrates it to a more rigorous punishment. 
The doctrine of merger, therefore, does not 
apply as between misdemeanors themselves, 
although one may be a step in the progress 
of the execution of another. Consequently 
we hold that this indictment is not subject 
to the doctrine of merger, and that it is a 
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good indictment, provided that the district at- 
torney avoids the diflaeulty I have mentioned, 
by electing to dismiss, either as to the offi- 
cers, or as to those who are not officers. 
Ordered accordingly. 



Case M^o. 15,671. 

UNITED STATES r. McDOWELL. 

[4 Oranch, O. 0. 423.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Keeping HoasE^ op III Fame— "Witness. 

1. Upon an indictment for Iceeping a house 
of ill fame, evidence may be given of the ill 
fame of its inhabitants, but the witness will 
not be required to disclose their names. 

2. The attorney of the United States will not 
be permitted to prove that his own witness is 
a woman of ill fame. „ 

Indictment [against Sally McDoweU] for 
keeping a bawdy-house. 

Mahala Tennison, a witness for the United 
States, had stated that she had lived in the 
house, and was asked what other women 
lived there. 

W. L. Brent, the defendant's counsel, ob- 
jected to the question, and cited Hodgkins' 
Case, Russ. 619. 

THE COURT (nem. con.) overruled the ob- 
jection, but refused (CRANOH, Chief Judge, 
doubting) to require the witness to disclose 
the names of the women; because the per- 
sons, if named, would have no means of re- 
pelling the infamy which it would cast upon 
them. 

Mr. Key, for the United States, then called 
a witness to prove that his witness, Mahala 
Tennison, was a woman of ill fame. 

Mr. Brent, for the defendant, objected, and 

TEDS3 COURT (nem. con.) sustained the ob- 
jection. 

Verdict, '*Not guilty," 



Case M^o. 15,672. 

UNITED STATES v- McDUEDD. 

[5 Craneh, C. 0. 3&1.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Kbbpisg Dangerous Dog — Indictment — 

soiemter. 

1. Qusere, whether, in an indictment for 
keeping a large dog of a fierce and furious 
nature, and suffering him to go at large in 
and about the public streets, &c., to the terror 
of the people and common nuisance, it is neces- 
sary to allege a scienter? 

2. It is an indictable offence at common law, 
to incite, provoke, and encourage a fierce and 
dangerous dog to bite and tear a cow. 

Indictment [against Henry McDuell] con- 
taining two counts: First, for keeping a 
"certain large dog of a very fierce and furi- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



ous nature," and suffering the same "to go 
unmuzzled and at large in and about the 
public streets and highways in the county," 
"by reason wher&of the good citizens of 
the United States," "were in great danger 
and hazard of being bit, maimed, and torn 
by the said dog, and of losing their lives, to 
the great damage, teiTor, and common nui- 
sance of the good people of the United 
States, at the county aforesaid, passing and 
repassing; to the evil example of all others, 
and against the peace and government of 
the United States." The second count char- 
ged that the defendant, "at the county afore- 
said, in the public streets of the said county, 
did imlawfully incite, provoke, and encourage 
a certain fierce and dangerous dog to bite a 
certain cow belonging to one Thomas Stan- 
ley, and the said cow seriously and severely 
to malm and tear, whereby the said cow was 
much injured, to the great damage of tht; 
said cow, and to the great damage of the 
said Thomas Stanley, and against the peace 
and government of the United States." 

Mr. Hoban, for the defendant, moved to 
quash this indictment for want of a scienter; 
and cited Starkie, Cr. PI., and Mason v. 
Keeling, 12 Mod. 332, and 3 Bl. Comm. (Am. 
Ed.) 154, in notes. 

Mr. Key, contra, cited 3 Chit. 643. 

THE COURT (nem. con.) refused to quash 
the indictment, but told Mr. Hoban they 
would hear the question again, upon a mo- 
tion in arrest of judgment, if the defendant 
should be convicted. 

Verdict, not guilty on the first count; but 
guilty on the second coimt. ' 

Motion in arrest of judgment, overruled. 
Fined $20 and cost 



Case ISTo. 15,673. 

UNITED STATES v. McENTEB. 

[10 Chi. Leg. News, 41; 2 N. W. (O. S.) 13; 
23 Int. Rev. Bee 368.] 

District Court, D. Minnesota. Oct., 1877. 

Public Lands — Cutting Timber — When Al- 
lowed. 

[Cited in U. S. v. Murphy, 32 Fed. 379, to 
the point that a settler on public lands has no 
authority to cut down and sell timber for 
other than purposes of cultivation,] 

This is an action to recover the value of 
a large quantity of timber cut by the defend- 
ant [Thomas McEntee] upon a section alleged 
to be a portion of the public lands, and re- 
moved therefrom. It is claimed by the de- 
fendant that the timber was cut upon a tract 
of land entered by him under the act of con- 
gress approved May 20. 1862 [12 Stat, 392], 
entitled "An act to secure homesteads to ac- 
tual settlers upon the public domain." It was 
imdisputed that the timber was cut down upon 
land for which defendant had paid the entry 
fee and made an affidavit required by the law, 
April 12, 1874, There was some evidence 
tending to show that the timber was cut for 
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purposes of traflSc and sale alone. The court 
was requested to instruct the jury, "that if 
the defendant had made an affidavit and paid 
the entey fee for the land, he was entitled 
to cut and remove the timber thereon for any 
purpose whatever." 

Wm. W.- Billsbn, U. S. Dist Atty. 

J. J. Egan and Wm. W, Irwin, for defend- 
ant. 



NELSON, District Judge (charging jury). I 
decline to give the instruction requested. 
The defendant has attempted to show that 
the timber was cut upon his homestead, as 
the land was being put in suitable condi- 
tion for cultivation, so that the title thereto 
might be perfected. If you so find, the ver- 
dict must be against the government; but 
if you should determine the proof showed the 
cutting and removal were fop sale and traf- 
fic alone, then a question is presented— an 
important one— what rights and privileges 
are secured by virtue of an entry under the 
homestead law before a patent has issued? 
Until 1862, congress had passed no general 
law offering the public domain in a limited 
quantity to any person, the head of a family, 
who would cultivate and make a permanent 
home thereon. Pre-emption laws securing 
the rights to enter land by purchase at a 
minimum price fixed per acre, had been en- 
acted and donation laws applicable to par- 
ticular states had been passed, but the lib- 
eral policy of offering homesteads had not 
before been extended to aU persons. There 
can be no doubt it is a wise policy and ben- 
eficial in its results. The quantity of land is 
limited to 160 acres, the patent is not issued 
until after proof of residence upon, and cul- 
tivation for the term of five years, and no 
. land acquired -under the act shall in any event 
become liable to the satisfaction of any debt 
contracted prior to the issuing of the patent 
therefor. If there is an actual change of res- 
idence or abandonment of the land for more 
than six months at any time before the ex- 
piration of the five years, the land entered 
will revert to the United States. 

It becomes an important question, then, if 
the homestead entry is wholly timber land, 
or nearly so, as in this case, what rights and 
privileges with reference to the timber are 
acquired. Congress, by this law, intended to 
foster and encourage the agricultural inter- 
ests of the country and induce settlement of 
the vast vacant public domain, and secure 
permanent homes of settlers. Everything 
necessary for the cultivation of the land and 
manifesting an intention to make permanent 
occupancy and bona fide settlement, is legit- 
imate and proper to be done. The land can 
be cleared and timber sold, if cut down for 
the purpose of ' cultivation; but if sale and 
traffic is the only reason for severing the 
timber, and it is not done with a view of im- 
proving the land, the intentions of 'the law- 
giver are subverted. Each case, however, 
must depend upon its attendant eircumstan- 
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ces, and it is a question of fact for a jury 
to determine whether the person claiming the 
benefit, is acting in good faith. I know of 
no better rule to apply than the one adopted 
in the case of a lessee for life or a term of 
years, charged by his lessor with waste. If 
the land leased is wild and imcultivated and 
wholly covered with timber, the lessee would 
undoubtedly have a right to cut so much as 
may be necessary for cultivation, and the 
extent to which timber may be cut is always 
a question of fact for a jury. Unless there 
is something exceptional, which does not ap- 
pear, the defendant could not sever all tim- 
ber and sell it, without making some provi- 
sion for fences and other neccessities of his 
farm, and such as he does cut and sell must 
be incident to the improvement of the land. 
A little common sense and good judgment 
applied to the facts in this «ase will give a 
correct verdict 



The jury found for the plaintifEs. 



Case N"o. .15,674. 

UNITED STATES v. McFARLAND et al. 

£1 Cranch, C. O. 140.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1803. 

BiOT— Unlatvpuii Intent — TVhek Formed. 

To constitute a riot it is not necessary that 
the unlawful intention should have existed at 
the time of meeting; hut if having met for a 
lawful purpose, the unlawful intent be after- 
wards formed and executed, it is sufficient; 
and the unlawful act is evidence of the unlaw- 
ful intent. 

Indictment for a riot 

Mr. Yotmgs, for the defendant, moved to 
instruct the jury that if they are satisfied 
that the defendants did not assemble to- 
gether with the intention to do an imlawful 
act, but met together innocently, and that the 
present affray happened without a previous 
intention formed by the defendants to do a 
wrong, then they must find for the defend- 
ants, on the 1st count— and on the 2d find' 
only those guilty who are proved to have 
committed the unlawful act 1 Hawk. 294; 
Act Va. Rev. Code, 33, 39. 

THE COURT mstructed the jury that if 
they found that an injury was done 'by four 
persons to the person or property of another, 
accompanied with force, it is not necessary 
to prove that they should have met with an 
intention, to commit such acts in order to 
constitute a riot, but that without having 
met with such previous intention, if such acts 
are committed, arising from an intention or 
agreement formed after their meeting, they 
amount to a riot aiid the jury may judge of 
and infer their intention or agreement from 
the acts committed. 

As to the 2d part of the prayer, THE 
COURT said that all who were aiding, assist- 

1 [Reported . by Hon. William Cranch, Chief 
I Judge.] 
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ing or giving countenance, 'were equally- 
guilty on the count for an assault and bat- 
tery. 

[See Case No. 15,675.] 



Case Xo. 15,675. 

UNITED STATES, v. McPAKLANB et al. 

[1 Oraneh, O. O. 163.] i 

Circuit Court, District of Columbia. June 
Term, 1S04. 

Riot — Assault and Battbbt — Indictment — Pun- 
ishment. 

Riots are punishable at common law, notwith- 
standing the statute. Riot, and assault and 
battery, may be joined in the same indictment. 
Imprisonment is not a necessary part of the 
punishment of riot at common law. Upon an 
indictment for riot at common law, the term of 
imprisonment iS not to be assessed by the jury. 

Indictment at common law for a riot, and 
for assault and battery. [See Case No. 15,- 
674.] 

Mr. Yoimgs moved in arrest of judgment 
1st. Because an indictment will not lie for a 
riot, the act of assembly of Virginia, of De- 
cember 4, 1786 (Old Rev. Code, pp. 38, 39), 
having prescribed a certain mode of prosecu- 
tion. 2d. Because assault and batteiy can- 
not be joined with riot, in the same indict- 
ment. They require separate and different 
kinds of punishment. Riot is of a higher 
nature, and the assault and battery merges 
in the riot. The assault and battery may be 
justified, but the riot cannot. 1 Hawk. ^4, 
295. 3d. Because no specific, unlawful act 
is charged for which they assembled. "With 
intent to disturb the peace," is too generaL 
Reg. V. Gulston, 2 Ld. Raym. 1210. 

Mr. Mason, contra. 1st. Riot is a common 
law offence. The statute is cumulative. See 
the last clause, which speaks of persons le- 
gally convicted otherwise than in the man- 
ner directed by that act. The statute of Vir- 
ginia is copied from the English statute of 
19 Hen. VII. c. 13; it has no negative words, 
and, therefore, the common law mode of 
trial is not taken away. 2d. As to the sec- 
ond point, no authority is cited, and no rea- 
son is given, why assault and battery, and 
riot, should not be joined in the same indict- 
ment, in separate counts. 3d. The third ob- 
jection, is, that the indictment charges no 
specific unlawful act for which they assem- 
bled. The charge is, "to disturb and break 
the peace of the United States," This is a 
specific and sufficient charge. Stubbs, Crown 
Cir. Comp. 386, 391. 

Mr. Youngs, in reply, cited U. S. v. Simms 
[1 Craneh (5 U. S.) 25] in the supreme court 
of the United States, February, 1803. If you 
indict imder a statute, you must bring the 
ease within the statute, and cannot resort to 
the common law. 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 



Motion overruled, and judgment entered. 

It was a question, whether, under tlie last 
section of the act, the jury were to ascertain 
the term of imprisonment, and whether im- 
prisonment were not a necessary part of the 
punishment; but the court decided both in 
the negative. Qusere— see Old Rev. Code, 
p. 287, §§ 3, 4; Id. pp. 33, 38; Id. p. 112, § 26. 



Case l^o. 15,676. 

UNITED STATES v. McGILL. 

[4 DalL 426; 1 Wash. C. C. 463.] 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

JORISDICTION OF PeDERAI, COUKTS — MUBDGIt ON 

High Seas. 
[In order to give to the United States courts 
jurisdiction of .a prosecution for murder as 
having been committed on the high seas, the 
death, as well as the mortal stroke, must have 
happened on the high seas.] 

This was an indictment [against James 
McGill] for the murder of Richard Budden, 
containing three counts: 1st. Charging the 
murder to have been committed on the high 
seas. 2d. Charging it to have been commit- 
ted in the haven of Cape Francois. 3d. Char- 
ging the mortal stroke to have been given on 
the high seas, and the death to have happen- 
ed, on shore, at Cape Francois. The indict- 
ment was founded on the 8th section of the 
penal law (Act April 30, 1790 [1 Stat. 113], 
which provides "that if any person, or persons, 
shall commit upon the high seas, or in any riv- 
er, haven, basin, or bay, out of the jurisdiction 
of any particular state, murder, &c. eveiy such 
offender shall be deemed, taken, and adjudged 
to be a pirate and felon, and being thereof 
convicted, shall suffer death." Upon the evi- 
dence it appeared, that the prisoner was mate 
of the brig Rover, of which Richard Budden, 
the deceased, was master; that, on the 3d 
of May, 1806, while the brig lay in the har- 
bour of Cape Francois, the prisoner gave the 
deceased a mortal stroke, with a piece of 
wood; that the deceased, languishing with 
the wound, was taken on shore, alive, the 
next morning; and that he died the day sub- 
sequent to that; on which he was taken on 
shore. 

After a defence on the merits, the prisoner's 
counsel (IngersoU and Joseph Reed) objected, 
in point of law, that the death, as well as the 
mortal blow, were necessary to constitute 
murder; and that both the death and the 
blow must happen on the high seas, to give 
jurisdiction to this court, under the terms of 
the act of congress. These positions were 
elaborately argued; and the following au- 
thorities were cited in support of them: 1 
Hale, P. 0. 425b; Id. 427; 4 Coke, 42b; 2 
Hale, P. C. 188; 3 Hawk. P. C. 188, 333; 
Plow.; Leach, 432, 723; 4 Bl. Comm. 303; 2 
Coke, 93? 2 Inst; 1 Hawk. P. C. 187; East, 
P. C. 365; 1 Leon. 270; Cro. Eliz. 196. 

The attorney of the district premised, that 
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he was aware of this objection to tlie juris- 
diction; but, as there was no judicial deci- 
sion upon i1^ he thought it a duty to bring it 
before the court, for an authoritative opinion; 
and with that view alone, he meant to sub- 
mit all the ideas which he could suggest, in 
maintenance of the jurisdiction. He then 
considered the case: 

1st On the constitution and laws of the 
United States, which provide for the defini- 
tion and punishment of felonies and mm*ders 
on the high seas; Const, art. 1, § 8. which pro- 
vide for the locality of the commission of the 
offence, to vest a federal jurisdiction; [1 Stat. 
113,] §§ 3, 8, which provide for the place and 
tribimal of ti-ial; Const, art 3, § 2, which pro- 
vide as to the manner of trial; Const, art 3, 
§ 2, and which provide, generally, that the 
judicial power of the United States shall ex- 
tend to all eases of admiralty and maritime 
jurisdiction. Thus, for every crime, whether 
of common law, or admiralty, jurisdiction, a 
common law trial is provided by jury, and a 
place of venue prescribed; but two things are 
to be remarked: 1st That there is no defini- 
tion of the offence of murder (for instance) 
with a reference to the comrnon law, any 
more than to the civil law, which is the law 
of the admiralty. 2d. That locality, as to 
the commission of a crime, is no further lim- 
ited, than as it respects the high 'seas, or is 
out of the jurisdiction of any particular state. 
2d. On the law of England. The case would 
be within the constable and marshal's juris- 
diction, at civil law, if the blow and death, 
were both in a foreign country; or the blow 
in a foreign country, and the death in Eng- 
land: 13 Rich, II. c. 2; 3 Inst 48; 1 Wood. 
Leet 139; 4 BL Comm. 268. If the blow was 
on sea, and tbe death on land, neither the 
common law, nor the admiralty, have juris- 
diction; nor is it a case under the statute of 
28 Hf'n. YIII. "for the murder was not com- 
mitted on the sea;" but the constable and 
marshal may try it, by 13 Rich. II. Offences 
committed upon the seas, or in other haven, 
river or creek, are triable, by jury, in a coun- 
ty to be mentioned in a commission, issued 
under 27 Hen. VIH. c. 4; 28 Hen. VIII. c. 15. 
The 33 Hen. VIII. c. 23, provides that "per- 
sons, who have been examined before the 
king's council upon treasons, murders, &c. 
may be tried in any shire to be named in a 
commission," in whatever shire, or place, 
within the king's dominions, or without, such 
offence was committed. The 35 Hen. VIII. 
c. 2, provides for the trial of treasons, com- 
mitted out of the realm, by a jury, in the 
king's bench, or before commissioners. The 
11 & 12 Wm, III. provides for the trial of of- 
fences in the colonies. The 2 Geo. II. c. 21, 
provides for the trial of a murder where the 
mortal blow is given on the sea, or out of 
England, and the death happens in England; 
or where the blow is given in England, and 
the death happens abroad. Then, the only 
statute that provides for the case of the mor- 
tal blow and +he death both happening 
26FED.CAS.— 69 



abroad, is the 33 Hen. VIH. c. 23, under the 
modification of a previous examination, &c. 
before the king's council: and in England the 
admiral's civil law jurisdiction, in criminal 
cases, is at an end. 

3d. On the civil law. The judicial power of 
the United States, extending to all cases of 
admiralty and maritime jurisdiction, ex vi 
termini, embraces criminal, as well as civil, 
eases; and the civil law, being the law in 
such cases, it is to be considered, what the 
civil law defines to be murder, as to the act 
and the place The intent, not the event, 
constitutes the crime. Dig. .ad Leg. Corn. 1. 
14; Dom. Civ. Law, 211. The crime is com- 
mitted, if there be the will to commit it Id. 
In France, where the criminal law is found- 
ed on the civil law, if a man strikes another, 
with intent to kill him, he is punished with 
death, though the man is not killed. 1 Deni- 
zart. 585. The doctrine of all the cases cited 
for the prisoner, which requires the stroke 
and- the death to be. in the same county, or 
within the same jurisdiction, is an incident to 
the common law trial by jury; where the jury 
of the vicinage are supposed to know the fact 
of their own knowledge; but it clearly has no 
application, in cases where the jury does not 
come at all from the place, where any part 
of the crime was committed. "Cessante 
ratione, cessat et ipsa lex." The civil law 
being considered, therefore, as the law of 
the admiralty, remains under the general 
delegation of judicial power to the courts of 
the United States, unless it is expressly 
modified by statute. So far as respects the 
definition of murder, it has not been modified? 
but tlie constitution aid acts of congress do 
provide, that all crimes, wherever commit- 
ted, shall be tried by jury; and that crimes 
committed on the high seas, shall be tried in 
the district where the offender -is apprehend- 
ed, or into which he may first be brought [1 
Stat ll3j,i § 8. If, indeed, this reasoning 
fails, it may be doubted, whether even con- 
gress can amend the law, so as to reach cases, 
like the one under consideration, notwith- 
standing the power "to define and punish 
piracies and felonies committed on the high 
seas;" Const art 1, § 8, since the crime of 
murder (adopting the common law definition) 
must be consummate, in the moiial act and 
consequence, within the jurisdiction of the 
United States. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 



1 After the death of Capt Budden, McGiH had 
been sent on board the Mediator, an armed ves- 
sel, there put in irons, and carried to Baltimore, 
from which place (without any arrest or process 
issuing against him) he voluntarily came to Phil- 
adelphia; and surrendered himself for trial to a 
magistrate. The attorney of the district sug- 
gested, that, having been first brought into the 
district of Maryland, his trial must he there. 
But after argument Judge Peters decided that 
the provisions of the act were in the alternative: 
and that McGill, being first apprehended in 
Pennsylvania, might be tried, and ought to be 
tried, here. 
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PETERS, District Judge. It is a general 
rule with me, to abstain from the exercise of 
jurisdiction, whenever I doubt my authority 
to exercise it. On the present occasion, it is 
not necessary to give an opinion, whether the 
present is a case of admiralty and maritime 
jurisdiction, upon the general principles of 
the admiralty and maritime law; for, confin- 
ing myself to the Sth section of the penal act, 
I find sufficient to decide, that, at all events, 
it is not a case within the jurisdiction of this 
court. The court can only take cognizance of 
a murder committed on the high seas; and as 
mtirder consists in both the stroke and the 
consequent death, both parts of ■ the crime 
must happen on the high seas to give juris- 
diction; not one part on the high seas, and 
another part in a foreign country. 

WASHINGTON, Circuit Justice (charghig 
jury). The point, principally, urged by the 
prisoner's counsel, is so clear, that it can re- 
ceive little elucidation from argument. The 
offence, of which we have cognizance, is mur- 
der committed on the high seas. Now, mur- 
der is a technical term, of known and settled 
meaning; and, when used by the legislature, 
it imports the same, as if they had said, that 
the court shall have jurisdiction, in a case of 
felonious killing upon the high seas. We 
have no doubt, therefore, that the death, as 
well as the mortal stroke, must happen on 
the high seas, to constitute a murder there. 

But the more important question is, wheth- 
er the present case remains unprovided for, 
by the laws of the United States? The ju- 
dicial act gives jurisdiction to the circuit 
court, of "all crimes and offences, cognizable 
imder the authority of the United States." 
1 vol. 55, § 11. There are, undoubtedly, in 
my opinion, many crimes and offences against 
the authority of the United States, which 
have not been specially defined by law; for, I 
have often decided, that the federal courts 
have a common law jurisdiction in criminal 
cases: and in order to ascertain the author- 
ity of the United States, independent of acts 
of congress, against which crimes may be 
committed, we have been properly referred 
to the constitutional provision, that "the ju- 
dicial power shall extend to all cases of admi- 
ralty and maritime jurisdiction." But still 
the question recurs, is this a case of admiralty 
and maritime jurisdiction, within the mean- 
ing of the constitution? The words of the 
constitution must be taken to refer to the ad- 
miralty and maritime jurisdiction of Eng- 
land (from whose code and practice, we de- 
rive our systems of jurisprudence, and, gen- 
erally speaking, obtain the best glossary) but 
no case, no authority, has been produced to 
show, that in England such a prosecution 
would be sustained (independent of acts of 
parliament) as a cause of admiralty and mari- 
time jurisdiction. Nor, am I disposed to con- 
sider the doctrine ,of the civil law, which has 
been mentioned, as furnishing a guide, to 
escape from the silence of our own code, as 



well as of the English code, upon the sub- 
ject. 

Upon the whole, therefore, I am of opinion, 
that the present is a ease omitted in the law; 
and that the indictment cannot be sustained. 
It is some relief to my mind, however, that I 
have no doubt of the power of congress to 
provide for such a case. It is true, that it 
would be inconsistent with common law no- 
tions to call it murder; but congress, exer- 
cising the constitutional power to define 
felonies on the high seas, may certainly pro- 
vide, that a mortal stroke on the high seas, 
wherever the death may happen, shall be ad- 
judged to be a felony. 

Upon this charge, the jury immediately ac- 
quitted the prisoner. 



Case ISTo. 15,677. 

UNITED STATES v. McGILD. 
[1 Hayw. & H. 59.] i 

Circuit Court, District of Columbia. Dec. 24, 

1841. 

Officer — Misconduct is Opfioe. 

A constable will be dismissed on a petition 
and proof of misconduct while in the exercise 
of the duties of his office. 

Rule to show cause. 

Rule on William McGill, constable, to show 
cause on the 22d of December, 1841, instant, 
why he should not be dismissed from the 
office of constable. 

The following statement by W, Hebb, was 
sworn to before a justice of the peace: 

That William McGill, after asking to be al- 
lowed to look at certain papers, took the pa- 
pers, tore up a certain appeal bond, one of 
the said papers, and carried the other pa- 
pers away. That he, McGill, cut loose a 
criminal confined and in charge of an officer 
while waiting to be taken to the work-house, 
and set the said criminal at liberty. 

James Hoban, for the motion. 

Mr. McGill did not appear to answer the 
rule. 

THE COURT passed the following order: 
It is by the court, after hearing the testi- 
mony of witnesses and the reading of the 
affidavit of Mr. Hebb, ordered that William 
McGill be discharged from the office of con- 
stable of this court. 



Case Wo. 15,678. 

UNITED STATES v. McGINNIS et al. 

[1 Abb. U. S. 120; 2 3 Int. Rev. Rec. 83, 159.] 

District Court, D. New Jersey. March Term, 
1866. 

Ckiminal Law— Joindek in Indictment— Viola- 
tion ov Revende Latv. 
1. Where two persons composing a partner- 
ship make and sign, in their partnership name, 

1 [Reported by John A. Hayward, Esq., and 
Geo. O. Hazleton, Esq.] 

2 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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a false return to the assessor of internal reve- 
nue, they may be jointly indicted therefor. 

2. Manufacturt-rs of tobacco are not exempt 
from indictment for violation of the internal 
revenue laws. The government is not confined 
to proceedings in rem, but may prosecute the 
individuals concerned, personally. 

Motion to quash an indictment. 

William Reed, Charles J. Bonsell, and D. 
W. Sellers, for the motion. 
A. Q. Keasbey, U. S. Dist Atty. 

V 

FIELD, District Judge. This is an indict- 
ment against Silas J. McGinnis and George 
aioimtjoy, manufacturers of tobacco, for 
making a false and fraudulent return under 
the internal revenue act. The motion is to 
quash the indictment. There are two classes 
of objections taken. The former apply only 
to the first coimt; the latter go to the whole 
indictment. I will consider the latter first; 
for if these are sufficient, the motion must 
be overruled, although the first count may be 
defective. 

It is objected, in the first place, that the 
defendants are improperly joined in the 
same indictment. The general rule is that 
where two or more join in the commission of 
an offense, they may be indicted either joint- 
ly or separately. The rule is admitted. 
But it is said, there is an exception to it in 
the case of perjury, and that this, although 
not a case of perjury, is yet analogous to it; 
or, to tise the language of counsel, it is 
"next of kin." But perjuiy is no exception 
to the rule. It is rather an illustration of 
it. The rule is, when the ofifense is joint 
there may be a joint indictment. But in per- 
jury, from the very nature of the case, the 
offense cannot be a joint one. Nor is this 
peculiar to perjury. It applies as well to 
other offenses; such as the speaking of sedi-^ 
tious and blasphemous words, or the publi- 
cation by two booksellers of the same libel. 
In all these cases the offense is, from its 
very nature, several and not joint. But 
when two joined in singing a libelous song, 
it was held by Lord Mansfield, that they 
might be jointly indicted. Rex v. Benfield, 
2 Burrows, 983. So if two booksellers, who 
are partners, publish a libel, they may be 
joined in the same indictment. Archb. Or. 
PI. 59. 

Here the defendants are partners in the 
business of manufacturing tobacco, and they 
are indicted for making a false return to the 
assessor. The return is made and signed 
by them in their partnership name. It is 
their joint act; and if the return is false 
they have committed a joint offense, and 
may, therefore, be jointly indicted. I do 
not see how they could be indicted in any 
other way. It could hardly be said that the 
false return was the act of McGinnis alone, 
or the act of Mountjoy alone. It was the 
joint act of the firm of McGinnis & Mount- 
joy. There is nothing, I think, in this ob- 
jection. 



Tie other objection goes, not only to the 
substance of the indictment, but it strikes 
at the foundation of the whole prosecution. 
The criminal provisions of the internal rev- 
enue act, it is said, do not apply to the man- 
ufacturers of tobacco. They may be pro- 
ceeded against in rem, but not by way of in- 
dictment. 

I confess I was somewhat startled by this 
proposition. It was an entirely new idea. 
And I said to myself, while counsel was 
urging it so earnestly, can this be so? Is 
it possible that congress, after all the pains 
they have bestowed upon this act, and the 
repeated revisions to which they have sub- 
jected it, should have made this serious 
omission? If the business had been one 
from which little or no revenue was expect- 
ed, we could better understand how con- 
gress might have overlooked it. But it is a 
business from which a larger amount of rev- 
enue is derived than from almost any other 
single source. It is a business, too, in which 
the temptations to fraud, and the facilities 
for committing it, are greater, perhaps, than 
in any other, owing to the fact that the du- 
ties are so high, and the articles so e,asily 
concealed. It might have been supposed, 
therefore, that when the criminal provisious 
of the act were framed, congress woTild have 
had in view, in an especial manner, the man- 
ufacturers of tobacco. And yet, we are told, 
they are the very manufacturers to whom 
these criminal provisions do not apply. You 
may seize their tobacco, if they happen to 
have any on hand, when .their frauds are 
discovered, but they are not liable to indict- 
ment. 

Let us see if this be so. Section 15 of the 
internal revenue act (13 Stat. 227) provides 
"that if any person shall deliver or disclose 
to any assessor or assistant assessor appoint- 
ed in pursuance of law, any false or fraud- 
ulent list return, account, or statement, with 
intent to defeat or evade the valuation, enu- 
meration, or assessment intended to be 
made," he shall, oh conviction, be fined in 
any sum' not exceeding one thousand dollars, 
or be imprisoned for not exceeding one year, 
or both, at the discretion of the court And 
by section 82, the word "person" is made to 
include "partnerships, firms, associations,' 
and corporations." Id, 258, 

Section 15 would seem to be as compreheL 
sive as language could make it, and to em- 
brace within its scope every possible case of 
a false or fraudulent return. But stUl, it is 
said, it does not apply to the manufacturers 
of tobacco. Why? The argument, if I un- 
derstand it, rests entirely upon an expression 
which occurs in section 11. By that section 
it is provided, "that it shall be the duty of 
any person, partnership, firm, association, or 
corporation made liable to any duty, license, 
stamp, or tax imposed by law, when not other- 
wise provided for, on or before the first Mon- 
day of May in each year, and in other eases 
before the day of levy, to make a list or re- 
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turn, yerified by oath or affirmation, to the 
assistant assessor of the district where lo- 
cated, of the amount of annual income, the 
articles or objects charged with a special duty 
or tax, the quantity of goods, wares, and mer- 
chandise made or sold, and charged with a 
specific or ad valorem duty or tax," &c. 13 
Stat. 225. This section simply requires year- 
ly returns of incomes and articles subject 
to taxation. Yearly returns were thought to 
be sufficient in ordinary eases. But there 
were associations, and there were manufac- 
turers, from which, it was believed, more fre- 
quent returns ought to be required, and these 
were to be provided for in subsequent sec- 
tions. Among these were the manufactur- 
ers of tobacco. Hence the Mtroduction of 
the words "when not otherwise provided for." 
These words do show that section 11 was 
not intended to apply to the manufacturers 
of tobacco. But how do they show that the 
provisions of section 15 are not applicable 
ato them? What possible bearing or effect 
-can they have upon the latter section? The 
ease, then, stands thus: By section 11, year- 
ly returns are required, imless hi cases other- 
wise provided for. The case of manufactur- 
ers of tobacco is otherwise provided for in 
section 90. Monthly returns are there re- 
quired of them. But by section 15, "any 
false or fraudulent return" is an offense, to 
be punished by indictment. Why does not 
this apply equally to the yearly returns re- 
quired by section 11, and the monthly re- 
turns required by section 90, from the manu- 
facturers of tobacco? Can any possible rea- 
son be assigned why yearly returns, if false, 
should be the subject of an indictment, and 
not monthly returns? 

Such would be a fair, and, I thinli, a nec- 
essary construction of the act, even if sec- 
tion 90 did no more than provide for month- 
ly returns by the manufacturers of tobacco. 
But as if to remove all doubt upon this sub- 
ject, and make assurance doubly sure, there 
is a clause inserted in section 90, which 
seems to render all further reasoning unnec- 
essary. After providing that manufacturers 
of tobacco shall malie returns or statements 
to the assessor on or before the tenth day 
of each month, and that in case the duties 
are not paid within five days after demand 
thereof, distraint may be made for the 
amount thereof, with ten per cent, additional, 
we find these significant words: "Subject to 
all the provisions of law relating to licenses, 
returns, assessments, payment of taxes, liens, 
fines, penalties, and forfeitures, not incon- 
sistent herewith, in the case of other manu- 
facturers." 2 13 Stat. 474. 

The clause was not, perhaps, necessary, and 
might be deemed superfluous. And yet, it 

2 In the amendment of section 90, by the act 
of July 13, 1866 (14 Stat. 124, 125), the words 
quoted in lie opinion above are omitted, and the 
following clause inserted: "And all the provi- 
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seems to have been inserted out of abundant 
caution, and as if to guard against just such 
an objection as that which has been taken! 
It is in effect saying, that although monthly 
returns, and returns of a peculiar nature, are 
required of the manufacturers of tobacco, 
they shall, nevertheless, be subject to all the 
provisions of the act relative to false returns, 
and the penalties consequent thereon, as in 
the case of other manufacturers. 

It was intunated that by the word "pen- 
alties" in this clause, was meant pecuniary 
penalties, and not liability to indictment. But 
there are no pecuniary penalties provided for 
the maldng of false returns, otherwise than 
by indictment. Unless, then, manufactur- 
ers of tobacco can be proceeded against by 
way of indictment for making, false and 
fraudulent returns, they are liable to no pen- 
alty whatever. Such, certainly, could not 
have been the intention of the act, 

I am of the opinion, therefore, that the 
criminal provisions of the internal revenue 
act do apply to the manufacturers of tobacco. 
If I am right in this conclusion, the motion 
to quash must be denied, without consider- 
ing the objections which have been taken to 
the first count of the indictment. 

It was stated by the learned counsel who 
argued this case upon the part of the defend- 
ants, that in the state of Pennsylvania there 
had been no criminal prosecutions under the 
internal revenue act. They had been satis- 
fied there with proceedings in rem". But in 
this state, such proceedings have been found 
in many eases to fm*nish a very inadequate 
remedy. There have been, therefore, a num- 
ber of criminal prosecutions in this court. 
And there have been convictions, too. And 
it is come to be generally understood, that 
where individuals or associations are guilty 
of making false and fraudulent returns, they 
expose themselves, not only to seizure and 
forfeiture of their property, but to fine and 
imprisonment. To this may be owing, in 
part, the remarkable fact, that while New 
Jersey- is but the sixteenth state in the Union, 
in point of population, there are but five that 
contribute so large an amount as she does to 
the internal revenue of the government It 
is to the vigilance and fidelity of our reve- 
nue officers, and the effective manner in 
which the provisions of the act are carried 
out, that I believe this result is in some 
measure to be ascribed. 

The motion to quash is denied. 

[See Case No. 15,829,] 
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sions of law relating to manufacturers generally, 
BO far as applicable and not inconsistent here- 
with, shall he held to apply to the manufacture 
of tobacco, snuff, and cigars." 



£26 Fed. Cas. page 1093] 



(Case No. 15,679) U. S- v. McGLUE 



Case No. 15,679. 

UNITED STATES v. McGLTJE. 

El Cart. 1; 1 2 liiv. Law Mag. 395.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1851. 

Criminal Latv — Murder — Malice — Insanity — ' 
Delerium Tremens — Pbesumptions. 

1. A blow, with a dangerous weapon, calcu- 
lated to produce, and actually producing, death, 
if struck without such provocation as reduces 
the crime to manslaughter, is deemed by the 
law malicious, and the killing is murder. 

2. The accused must be presumed to be sane 
till his insanity is proved, 

[Cited in Perkins v. Perkins, 39 N. H. 169. 
Quoted in Carter v. State, 12 Tex. 500.] 

3. It is not every kind or degree of insanity 
which exempts from punishment. If the ac- 
cused understood the nature of his act; if he 
knew it was wrong and deserved punishment, 
lie is responsible. 

[Quoted in Parsons v. State, SI Ala. 577, 
2 South. 872; Spencer v. State, 69 Md. 
46, 13 Atl. 814. Cited in Hovey v. Hob-, 
son, 55 Me, 283. Quoted in Cunningham 
V. State, 56 Miss, 269. Cited in State 
V, Lewis (Nev,) 22 Pac, 248. Quoted in 
Carter v. State, 12 Tex. 500; State v. 
- Harrison, 36 W. Va. 747, 15 S. E, 988.] 

4. Experts are not allowed to give their opin- 
ions on the ease, where its facts are controvert- 
ed; but counsel may put to them a state of 
facts, and ask their opmions thereon. 

[Cited in The Clement, Case No. 2,879.] 
[Cited in Rush v. Megee, 30 Ind. 76; Guetig 
V. State, 66 Ind. 105; Fairchild v. Bascomb, 
35 Vt. 414. Cited in brief in State v, 
Hayden, 51 Vt. 301,] 

5. If a person suffering under delirium tre- 
mens, is so far insane as not to know the na- 
ture of his act, &c., he is not punishable, 

[Cited in Beasley v. State, 50 Ala. 149. 
Quoted in Carter v. State, 12 Tex. 500. 
Cited in State v. Robinson, 20 W, Va, 733.] 

6. If a person, while sane and responsible, 
makes himself intoxicated, and, while intoxi- 
cated, commits murder by reason of insanity, 
which was one of the consequences of intoxica- 
tion, and one of the attendants on that .state, 
lie is responsible, 

[Cited in Hopt v. People, 104 TT. S, 633.] 
[Cited in Upstone v. People, 109 III. 178. 
Cited in note in O'Herrin v. State, 14 Ind. 
422. Cited in Goodwin v. State, 96 Ind, 
556; Spencer v. State, 69 Md. 47, 13 Atl. 
816; People \. Rogers, 18 N. Y. 17; Evers 
V. State, 31 Tex. Cr. R. 318, 20 S. W. 748; 
State V. Robinson, 20 "W. Va. 737. Quoted 
in Carter v. State, 12 Tex. 500.] 

7- The law does not presume insanity arose 
from any particular cause; and if the govern- 
ment asserts that the prisoner was guilty, 
though insane, because his insanity was drunk- 
en madness, this allegation must be proved. 

This was an indictment [against James 
McGlue] for the murder of Charles A. John- 
son, first officer of the bark Lewis, of Salem, 
by the second officer of the bark. One count 
alleged the offence to have been committed 
on the high seas, and another in a bay with- 
in the dominions of the Imaum of Muscat, a 
foreign prince or sovereign. The facts, so 
far as they are neeessaty to raise the ques- 

1 [Reported bj Hon. B. R. Curtis, Circuit 
Justice,] 



tions of law, appear In the charge to the 
Jury. 

Mr. Lunt, U. S. DisL Atty. 
R, Ohoate and Mr. Northend, for the pris- 
oner. 

Before CURTIS, Circuit Justice, and 
SPRAGtJE, District Judge. 

CURTIS, Circuit Justice (charging jury). 
The prisoner is indicted for the murder of 
Charles A. Johnson. It is Incumbent on the 
government to prove, beyond a reasonable 
doubt, the truth of every fact In the indict- 
ment, necessary, in point of law, to constitute 
the offence. These facts need not be proved 
beyond all possible doubt. But a moral con- 
viction must be produced In your minds, so 
as to enable you to say that, on your eon- 
sciences, you do verilj believe their truth. 
These facts are in part controverted, and In 
part, as I understand the course of the trial, 
not controverted; and it will be useful to 
separate the one from the other. That ther^ 
was an unlawful killing of Mr. Johnson, the 
person mentioned in the Indictment, by means 
substantially the same as are therein de- 
scribed; that the mortal wound, immediately 
producing death, was inflicted by the pris- 
oner at the bar; that this wound was given, 
and the death -took place on board of the 
bark Lewis, a registered vessel of the United 
States, belonging to citizens of the United 
States; that Johnson was the first, and the 
prisoner the second, officer of that vessel, at 
the time of the occurrence; that tlie vessel 
at that time was either on the high seas, as 
is charged In one count, or npon waters with- 
in the dominion of the Sultan of Muscat, a 
foreign sovereign, as Is charged in another 
count; and that the prisoner was first brought 
into Uils district after the commission of the 
alleged offence; — do not appear to be denied, 
and the evidence is certainly sufficient to 
warrant you in finding all these facts. They 
are testified to by all the witnesses. It is 
not upon a denial of either of these facts that 
the defence is rested; but upon the allega- 
tion, by the defendant, that, at the time the 
acrt was done, he was so far insane as, to 
be criminally irresponsible for his act. And 
this brings you to consider the remaining al- 
legation in the indictment which Involves this 
defence. It Is essential to the crime of mur- 
der that the killing should be from what 
the law denominates malice aforethought; 
and the government must prove this allega- 
tion. But It Is not necessary to offer evi- 
dence of previous threats, or preparation to 
kill, or that there was a previously premed- 
itated design to IdU. 

These things, if proved, would be evidence 
of malice, and proof of this kind is one of 
the means of sustaining the allegation of mal- 
ice. But', besides this direct evidence, of 
what is called in the law express malice, mal- 
ice may also be inferred, or Implied, from the 
nature of the act of the accused. If a" per- 



U.S. V. McGLUE (Case No. 15,679) 

son, without sucb provocation as the law 
deems sufficient to reduce the crime to man- 
slaughter, intentionally inflicts, with a dan- 
gerous weapon, a blow calculated to produce 
and actually producing death, the law deems 
the act malicious, and the offence is murder. 
The law considers that the party meant to 
effect what was the natural consequence of 
his act; that if the natural consequence of 
his act was death, he meant to kill; and if 
he so intended, in the absence of such prov- 
ocation as the law considers sufficient to ac- 
count for that intent, from the' infirmity of 
human passion, then if is to be inferred that 
malice existed, and that from -that feeling 
the act was done. In other words, an inten- 
tion to kill unlawfully, without sufficient prov- 
ocation, is a malicious intention, and if the 
intent is executed, the killing is, in law, from 
malice aforethought, and is murder. 

Keeping these principles in view, you will 
proceed to inquire what the evidence is of a 
premeditated design to kill; and secondly, 
whether the act of killing, and the circum- 
stances attending it, were such that malice 
is to be inferred therefrom. The only evi- 
dence, at all tending to show premeditated 
design, is given by the master of the vessel, 
and by Saunders, the cabin-boy. The mas- 
ter states that, in a previous part of the voy- 
age, four or five weeks before the time in 
question, while the vessel was in port, and 
he himself was absent on shore, some dif- 
ficulty occurred between the first and second 
officei"s, in consequence of which the latter 
applied to him for his discharge. The wit- 
ness does not know any thing of the nature 
or extent of the difficulty, nor of the feeling 
to which it gave rise in the breast of either 
party to it, saving that it produced, in the 
prisoner, a reluctance to continue imder the 
command of the first officer. His discharge 
was refused; and there is no evidence of 
any further quarrel between them. It is also 
sworn by the master and the cabin-boy, that 
when Mr. Johnson fell, after being stabbed 
by the prisoner, sope of the crew raised him 
up, and the prisoner said, "It is of no use; I 
meant to kill him, and I have done it." These 
expressions are not testified to by any of the 
crew. In such a scene, it is in accordance 
with experience, that some witnesses may 
observe and remember what other witnesses 
either did not hear or attend to, or have for- 
gotten. And, therefore, when these two wit- 
nesses swear to this expression, if you con- 
sider they are fair witnesses, and intend to 
tell the truth, they should be believed in this 
particular, although others present do not 
confirm their statement. But, at the same 
time, upon this question of malice, it does 
not seem to me the expressions, if used, are 
important, because they only declare in words 
what the act of the defendant, in its nature 
and circumstances, evinces with equal clear- 
ness. It is testified, by all the witnesses 
present at the time, that the vessel being 
at anchor about three miles from the shore 
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of the Island of Zanzibar, orders were given 
by the master to get under way; that the 
first officer was forward, en the house over 
the forecastle, attending to his duty; that 
the crew were variously employed in prep- 
arations to make sail; and that the prisoner, 
being aft, ran forward, jumped on to the 
house, seized Mr. Johnson by the collar with 
his left hand, and with his sheath knife, 
which he held in his right hand, stabbed him 
in the breast, and he dropped dead. When 
the prisoner seized him, Mr. Johnson said, 
"What do you mean?" and the prisoner, at 
the instant he struck the blow, replied, "I 
mean what I am doing." 

Now, gentlemen, if you believe this state- 
ment, and there is certainly no evidence in 
the case to contradict or vary it, every wit- 
ness concurring with the rest in the sub- 
stance of it, there can be no question that 
the killing was malicious, provided the pris- 
oner was, at the time, in such a condition as 
to be capable, in law, of malice. If you are 
satisfied the prisoner designedly stabbed Mr.^ 
Johnson with a knife, in such a manner as* 
was likely to cause and did cause death, no 
provocation whatsoever being given at the 
time, then, in point of law, the killing was 
from malice aforethought, unless you should 
also find that the prisoner, when he did the 
act, was so far insane as to be incapable in 
law of entertaining malice; for the rules of 
law concerning malice are all based upon the 
assiunption, that the person who struck the 
blow was at the time in such a state of mind 
as to be responsible, criminally, for his act. 
If he was then so insane that the law holds 
him irresponsible, it deems him incapable of 
enter taiiung legal malice; and, therefore, no 
malice is, in that case, to be 'nferred from 
his act, however atrocious it may have been. 
And, undoubtedly, one main inquiry in this 
case is, whether the prisoner, when he struck 
the blow, was so far insane as to be held by 
the law irresponsible for intentionally killing 
Mr. Johnson. 

Some observations have been made, by the 
counsel on each side, respecting the character 
of this defence. On the one side, it is urged 
upon you, that the defence of insanity has 
become of alarming frequency, and that there 
is reason to believe it is resorted to by great 
criminals, to shield them from the just con- 
sequences of their crimes, when all other de- 
fences are found desperate; that there exist 
in the community certain theories, concerning 
what is called moral insanity, held by in- 
genious and zealous persons, and brought for- 
ward on- trials of this kind, tending to sub- 
vert the criminal law, and render crimes 
likely not to be punished, somewhat in pro- 
portion to their atrocity. On the other hand, 
the uihumanity, and the intrinsic injustice of 
holding him guilty of murder, who was not, 
at the time of the act, a reasonable being, 
have been brought before you in the most 
striking forms. 

These observations of the counsel, on both 
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sides, are -worthy of your attention, and tlieir 
just effect should be to cause you to follow, 
steadily and carefully and exactly, the rules 
of law upon this subject. The general ques- 
tion, whether the prisoner's state of mind, 
when he struck the blow, was such as to ex- 
empt him from legal responsibility, is a ques- 
tion of fact for your decision; the responsi- 
bility of deciding which rightly rests upon 
you alone. But there are certain rules of law, 
which you are bound to apply, and the court, 
upon its responsibility, is to lay down; and 
these rules, when applied, will conduct you to 
the only safe decision; because these rules 
will enable you to do what you are sworn to 
do, that is, to render a verdict according to 
the law and the evidence given you. 

You will observe, then, that this defence of 
insanity is to be tested and governed by 
pruieiples of law, and is to be made out in. 
accordance with legal rides. No def-endant 
can be rightly acquitted of a crime by reason 
of insanity, upon any loose, general notions 
which may be afloat in the community, or 
even upon the speculations of men of science. 
In a court of justice, these must all yield to 
the known and fixed rules which the law pre- 
scribes. And I now proceed to state to you 
such of them as are applicable to this case. 

The first is, that this defendant must be 
presumed to be sane till his insanity is proved. 
Men, in general, are sufficiently sane to be 
responsible for their criminal acts. To be 
irresponsible because of insanity, is an ex- 
ception to that general rule. And before any 
man can claim the benefit of such an excep- 
tion, he must prove that he is within it. You 
will therefore take it to be the law, that the 
prisoner is not to be acquitted, upon the 
ground of insanity, unless, upon the whole 
evidence, you are satisfied that he was insane 
when he struck the blow. 

The next inquiry is, what is meant by in- 
sanity—what is it which exempts from pun- 
ishment, because its existence is inconsistent 
with a criminal intent? Clearly, it is not 
every kind and degree of insanity which is 
sufficient. There have been, and probably 
always are, in the world, instances of men of 
great general ability, filling, with credit and 
usefulness, eminent positions, and sustaining 
through life, with high honor, the most Im- 
portant civil and social relations, who -were, 
upon some one topic or subject, unquestion- 
ably insane. There have been, and undoubt- 
edly always are, in the world, many men 
whose minds are such, that the conclusions of 
their reason and the results of their judg- 
ment, tested by those of men in general, 
would be very fax astray from right. There 
are many more, whose passions are so strong, 
and whose conscience and reason and judg- 
ment are so weak, or so perverted, that not 
only particular acts, but the whole course of 
their lives, may, in some sense, be denomi- 
nated insane. And there are combinations of 
these, or some of these deficiencies, or dis- 
orders, or perversions, or weaknesses, or dis- 



eases. They are an important, as well as a 
deeply interesting study; and they find their , 
place in that science which ministers to dis- 
eases of the mind, and which, in recent times, 
has done so much to alleviate and remove 
some of the deepest distresses of humanity. 
But the law is not a medical or a metaphys- 
ical silence. Its search is after those prac- 
tical rules which may be administered, with- 
out inhumanity, for the security of civil so- 
ciety, by protecting it from crime. And, there- 
fore, it inquires, not into the peculiar con- 
stitution of mind of the accused, or what 
weaknesses, or even disorders, he was afflict- 
ed with, but solely whether he was capable 
of having, and did have, a criminal intent. 
If he had, it punishes him; if not, it holds 
him dispunishable. And it supplies a test by 
which the jury is to ascertain whether the 
accused be so far insane as to be irresponsible. 
That test is, the capacity to distinguish be- 
tween right and wrong, as to the particular 
act with which the accused is charged. If 
he understands the nature of his act; if he 
knows his act is criminal, and that if he does 
it, he will do wrong and deserve pimishment, 
then, In the judgment of tiie law, he has a 
criminal intent, and is not so far insane as to 
be exempt from responsibility. On the other 
hand, if he is under such delusion as not to. 
understand the nature of his act, or if he has 
not sufficient memory and reason and judg- 
ment to know that he is doing wrong, or not 
sufficient conscience to discern that his act Js 
criminal and deserving punishment, then he is 
not responsible. 

This is the test which the law prescribes, 
and these are the inquiries which "you are to 
make on this part of the case— Did the pris- 
oner understand the nature of his act when 
he stabbed Mr. Johnson? Did he know he 
was doing wrong, and would deserve pun- 
ishment? Gr, to apply them more nearly to 
this case— Did the prisoner know that he 
was killing Mr. Johnson; that so to do was 
criminal and deserving punishment? If so, 
he had the criminal intent necessary to con- 
vict' him of the crime of murder, and he 
cannot be acquitted on the ground of in- 
sanity. It is not necessary here to consider 
a case of a person killing another under a 
delusive idea, which, if true, would either 
mitigate or excuse the offence, for there is 
no evidence pointing to any such delusion. 

It is asserted by the prisoner, that when 
he struck the blow he was suffering under 
a disease known as delirium itremens. He 
has introduced evidence tending to prove his 
intemperate drinking qf ardent spirits dur- 
ing several days before the time in ques- 
tion, and also certain effects of this intem- 
perance. Physicians of great eminence, and 
particularly experienced in the observation 
of this disease, have been examined on both 
sides. They were not, as you observed, al- 
lowed to give their opinions upon the case; 
because'^liie case, in point of fact, on which 
any one might give his opinion, might not 
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be the case wliicli you, upon tlie OTldence, 
would find; and there would be no certain 
means of knowing whether it was so or not. 
It is not the province of an expert to draw 
inferences of fact from the evidence, but 
simply to declare his opinion upon a known 
or hypothetical state of facts; and, there- 
fore, the counsel on each side have put to 
the physicians such states of fact as they 
deem warranted by the evidence, and have 
taken their opinions thereon. If you consider 
that any of these states of fact put to the 
physicians are proved, then the opinions there- 
on are admissible evidence, to be weighed by 
you. Otherwise, their opinions are not appli- 
cable to this case. And here, I may remark, 
gentlemen, that, although, in general, witness- 
es are held to state only facts, and are not 
allowed to give their opinions in a court of 
law, yet this rule does not esclude the opin- 
ions of those whose professions and studies, 
or occupations, are supposed to have render- 
ed tL;"-i peculiarly skilful concerning ques- 
tions V, liich arise in trials, and which belong 
to some particular calling or profession. We 
take the opinions of physicians in this case 
for the same reason we resort to them in 
our own cases out of court, because they 
' are believed to be better able to form a cor- 
rect opinion, upon a subject within the 
scope of their studies and practice, then 
men in general, and, therefore, better than 
those who compose your panel. But these 
opinions, though proper for your respectful 
consideration, and entitled to have, in your 
hands, all that weight which reasonably and 
justly belong to them, are nevertheless not 
binding on you, against your own judgment, 
but should be weighed, and, especially where 
they differ, compared by you, and such 
effect allowed to them as you think right; 
not forgetting, that on you alone rests the 
responsibility of a correct verdict. Besides 
these opinions, upon cases assumed by the 
counsel, which you may find to correspond 
more or less nearly with the actual case 
on trial, the physicians have also described 
to you the symptoms of the disease of 
delirium tremens. They all agree that it is 
a disease of a very distinct and strongly 
marked character, and as little liable to be 
mistaken as any known in medicine. All 
the physicians have described it substantial- 
ly in the same way. I will read to you from 
my notes that given by Dr. Bell. He says 
the symptoms are: (1) Delirium^ taking the 
form of apprehensiveness on the part of the 
patient. He is fearful of something,— fears 
pursuit by officers or foes. Sometimes de- 
mons and snakes are about him. In the 
earlier stages, in attempting to escape from 
his. imaginary pursuers, he will attack oth- 
ers as well as injure himself. But he is 
much more apprehensive of receiving injury, 
than desirous of inflicting it, except to es- 
cape. He is generally timid and irresolute, 
and easily pacified and controlled. (2) Sleep- 
lessness. I believe delirium ti-emens cannot 



exist without this. (3) Tremulousness, es- 
pecially of the hands, but showing itself in 
the limbs and the tongue. (4) After a time 
sleep occurs, and reason thus returns, I 
do not recall any instance in which sleep 
came on in less than three days, dating 
from the last sleep. At first it is rather bro- 
ken, not giving full relief; and this is fol- 
lowed by very profound sleep, lasting six or 
eight hours, frbm which the patient awakes 
sane. 

Dr. Stedman, who, from his care of the 
Marine Hospital at Chelsea, and of the City 
Hospital at South Boston, has had great ex- 
perience in the treatment of this disease, 
after describing its symptoms substantially 
as Dr. Bell did, says its access may be very 
sudden, and he has often known it first 
manifest itself by the patients attacking 
those about them, regarding them as ene- 
mies; -that it is in accordance with his ex- 
perience, that a case may terminate within 
two days of the time when the delirium first 
manifests itself, and that it rarely lasts more 
than four days; that he has arrested the 
disease in forty-eight hours by the use of 
sulphuric ether. 

Taking along with you these accounts of 
the symptoms and course and termination 
of this disease, you will inquire whether the 
evidence proves these symptoms existed in 
this case; and whether the previous habits 
and the intemperate use of ardent spirits, 
from which this disease springs, are shown; 
and whether the recovery of the prisoner 
corresponded with the course and termina- 
tion of the disease of delirium tremens, as 
described by the physicians. 

tn respect to the previous intemperance of 
the prisoner, and the symptoms, course, and 
termination of the disease, you are to look 
to the accounts of the conduct and acts of 
the prisoner, given by his shipmates. Their 
testimony will be fresh in your recollection, 
and it is not necessary for me to detail it. 
How recently before the homicide had he 
slept? Was his demeanor, for two or three 
days previous, natural, or was he restless? 
Was any tremor of the hands or limbs visi- 
ble, and if so, was it very marked or not? 
Did he utter any exclamations manifesting 
apprehensiveness before or immediately aft- 
er the_ act? When, and under what circum- 
stances, did he recover his reason, if he 
was delirious, and especially did he recover 
it without sleep? These are all important 
inquiries to be made by you, and answered, 
as a careful consideration of the evidence 
may convince you they should be answered. 

It is not denied, on the part of the gov- 
ernment, that the prisoner had drunk in- 
temperately of the ardent spirit of the coun- 
try during some days before the occurrence. 
But the district attorney insists, that he had 
continued so to drink, down to a short time 
before the homicide; and that when he 
struck the blow it was in a fit of drunken 
madness. And this renders it necessary for 
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me to instruct you concerning the law upon 
tlie state of facts, which the prosecutor as- 
serts existed. 

Although delirium tremens is the product 
■of intemperance, and therefore in some sense 
is voluntarily brought on, yet it is distin- 
guishable, and by the law is distinguished, 
from that madness which sometimes accom- 
panies drunkenness. If a person suffering 
Tinder delirium tremens is so far insane as 
I hare described to be necessary to render 
him irresponsible, the law does not punish 
him for any crime he may commit. But if 
a person commits a crime under the imme- 
diate influence of liquor, and while intoxi- 
cated, the law does punish him, however 
mad he may have been. It is no excuse, but 
rather an aggravation of his offence, that 
he first deprived himself of his reason be- 
fore he did the act. You will easily see that 
there would be no security for life or prop- 
erty, if men were allowed to commit crimes 
with impunity, provided they would first 
malie themselves drunk enough to cease to 
be reasonable beings. And, therefore, it is 
an inquiry of great importance in this case, 
and, in the actual state of the evidence, I 
think, one of no small difficulty, whether this 
homicide was committed while the prisoner 
was suffering under that marked and set- 
tled disease of delirium tremens, or in a fit 
of drunken madness. My instruction to you 
is, that if the prisoner, while sane and re- 
sponsible, made himself intoxicated, and 
while intoxicated committed a murder by 
reason of insanity, which was one of the 
consequences of that intoxication, and one 
of the attendants on that state, then he is 
responsible in point of law, and must be 
punished. This is as clearly the law of the 
land as the other rule, which exempts from 
punishment acts done under delirium tre- 
mens. It may sometimes be difficult to de- 
termine under which rule, in point of fact, 
the accused comes. Perhaps you will think 
it not easy to determine it in this case. But 
it is the duty of the jury to ascertain from 
the evidence on which side of the line this 
case falls, and to decide accordingly. It 
may be very material for you to know on 
which party is the burden of proof in this 
part of the case. I have already told you, 
that it is incumbent on the prisoner to sat- 
isfy you he was insane when he struck the 
blow; for the reason that, as men in general 
are sane, the law presumes each man to 
be so till the contrary is proved. But if 
the contrary has been proved; if you are 
satisfied the prisoner was insane, the law 
does not presume his insanity arose from 
any particular -cause; and it is incumbent 
on the party which asserts that it did arise 
from a particular cause, and that the pris- 
oner is guilty, by law, because it arose from 
that cause,' to make out this necessary ele- 
ment in the charge to the same extent as 
every other element in it. For the charge 
then assumes this form,— that the prisoner 



committed a murder, for which, though 
insane, he is responsible, because his in- 
sanity was produced by, and accompanied 
a state of intoxication. In my judgment, the 
government must satisfy you of these facts, 
which are necessary to the guilt of the pris- 
oner in point of law, provided you are con- 
vinced he was insane. Tou will look care- 
fully at all the evidence bearing on this 
question, and if you are convinced that the 
prisoner was insane, to that extent which 
I have described as necessary to render him 
irresponsible, you will acquit him; unless 
you are also convinced his insanity was 
produced by intoxication, and accompanied 
that state; in which case you will find him 
guilty. 

The prisoner was acquitted. 
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UNITED STATES v. McGURK, 

. [I'Oranch, G. 0. 71.] i' 

Circuit Court, District of Columbia. March 
Term, 1802. 

Criminal Latv — Murder— Evidekce — DyiNa 

Declarations. 
On a trial for murder the dying declarations 
of the deceased are evidence. 

Indictment [against James McGurk] for the 
murder of his wife, by beating her, while 
pregnant with twins, so as to produce a mis- 
carriage and consequent death. 

THE COURT permitted her dying declara- 
tions to be given in evidence. The author- 
ities, cited upon the trial were 1 Hawk. P. 
C. 124; Post. Crown Law, 138, 256, ^9; 
Leach, 141; 4 Bl. Comm. 195; 1 Gilb. Ev. 
303; 2 Hale, P. 0. 289; Woodcock's Case; 
Leach, 437, oG3, ease 218; 1 Bl. Comm. 442. 

The prisoner was condemned, and executed 
October 28th, 1802. 
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UNITED STATES v. McHENRT. 

[6 Blatchf. 503; 2 lo Int. Rev. Rec. 42.] 

Circuit Court, S. D. New York. June, 1869. 

JoKOR — Challenge — Reading Newspaper Ac- 
count — Perjukt — Indictment — Aver- 
ments of Materialitit. 

1. A challenge to a juror, for principal cause, 
is properly overruled, where it appears that the 
juror, although he has read about one-half 
of a column in a newspaper concerning the case, 
Iijis never formed any fixed opinion, or made 
up his mind, respecting the guilt of the pris- 
oner. 

2. The decision upon a challenge for favor is 
not reviewable. 

3. Where, on the trial of an indictment, evi- 
dence to show that a witness for the prisoner 
lias made statements inconsistent with his tes- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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timony, is admitted without the attention of 
the witness having first been called to such 
statements, the error is eared, if the witness, 
on being afterward called by the prisoner, 
denies such statements. 

4. On the trial of an indictment against a 
person who was an officer of the internal 
revenue, for perjury in swearing, on a crimi- 
nal complaint made by him against another 
officer of the internal revenue, for taking a 
bribe, that he saw the bribe taken, it is not 
error to charge the jury that they may con- 
sider the circumstance, that it was not until 
some months after the time at which the pris- 
oner said he saw the bribe given, that he made 
such criminal complaint. 

5. Where, in an indictment for perjury, con- 
taining two counts, the first count charges the 
prisoner with having sworn to a false story, 
in an affidavit presented to a committing mag- 
istrate, as a criminal complaint, and the second 
count charges him with having sworn to the 
snme false story, and also to other false mat- 
ters, on an examination held by the magistrate 
on the complaint, and, on the trial, the jury 
are instructed that a verdict against the pris- 
oner on the second count will not be inconsist- 
ent with a finding in his favor on the first count, 
it is not error to say to the jury, that, if they 
find against the prisoner on the first count, a 
verdict will almost certainly follow on the sec- 
ond count, there being no contradictory evi- 
dence, and no failure of full proof as to the 
taking of the oath by the prisoner, on the ex- 
.Tmination before the magistrate. 

6. Where, in an indictment for perjiury, the 
averments as to the materiality of what it al- 
leges to have been falsely sworn to, are de- 
fective, the indictment is, nevertheless, good, 
if such materiality sufficiently appears upon its 
face. 

7. What are proper averments of materiality, 
in an indictment for perjury, considered. 

This was an indictment [against John D. 
McHenry] for perjiiry, tried before BENE- 
DICT, District Judge. After conviction, the 
prisoner moved in arrest of judgment, and 
for a new trial. 

Joseph Bell, Asst. U. S. Dist Atty. 
Edward D. McCarthy, for the prisoner. 

BENEDICT, District Judge. The several 
propositions which have been pressed upon 
my attention, with such commendable ear- 
nestness, in support of these motions, have 
received my careful attention. 

The first error supposed to have been com- 
mitted, consisted in overruling the challenge 
of the prisoner to the juryman Brown. Up- 
on this point, it seems sufficient to say, that 
the testimony of the juror showed, beyond 
question, that, although he had read about 
one-half of a column in a newspaper con- 
cerning the case, he had never foi-ined any 
fixed opinion, or made up his mind, respect- 
ing the guilt of the prisoner. The authori- 
ties relied on by the defence are, therefore, 
not applicable to the present case. The 
most that could be said, upon the evidence, 
is, that a challenge for favor shoidd have 
been allowed. But the decision upon a chal- 
lenge for favor is not reviewable (People v. 
Mather, 4 Wend. 229); and, if it were, I 
should feel bound to say, that the candid 
and cautious manner of the juryman, to- 



gether with his evident fairness, and free- 
dom from bias, entirely satisfied me that the 
prisoner could receive no injustice at his 
hands. 

The nest point urged is, that an error was 
committed in permitting evidence to be giv- 
en that the witness Ferguson had, on a cer- 
tain occasion, made statements inconsistent 
with his evidence, without first calling the 
attention of the witness to the statements in- 
tended to be proved. The notes of the trial 
do not show such an error; and, if it was 
committed, it was cured when the defence 
afterwards called the witness Ferguson, and 
he denied entirely the statements attempted 
to be proved against him. 

The next point taken arises upon the 
charge to the jury. It is insisted that it 
was error to charge the jury that they might 
consider the circumstance, that it was not 
until some months after the time at which 
The prisoner said he saw a bribe given to 
Harland, that he made his criminal com- 
plaint against Harland for the taking of the 
bribe. This objection is untenable. In the 
absence of any circumstances to indicate the 
existence of any reason for the failure of a 
revenue officer to make instant complaint of 
such an extraordinary transaction as the 
prisoner says he saw, so long a delay would 
be a circumstance to be considerd, with the 
other facts proved, as affording ground for 
a reasonable inference that the complaint 
was an invention, arising out of malicious 
motives, and not based upon facts. Evi- 
dence of this nature has often been admitted 
in criminal cases. 

The next point taken arises, also, out of 
the charge to the jury. It is claimed that 
it was error to say to the jury, that, if they 
found against the prisoner on the first 
count, a verdict would almost certainly fol- 
low on the second cotmt. The first count 
charged the prisoner with having sworn to 
a certain false story, in an affidavit present- 
ed to Commissioner Gutman. The second 
count charged him with having again sworn 
to the same story, when called as a witness 
upon the examination held by Mr. Gutman 
on the complaint. There was no dispute as 
to the fact that he was sworn before Mr. 
Gutman on such examination, and that he 
then testified to the same story which he 
had before sworn to in his affidavit. There- 
fore, a finding that the story in the affidavit 
was willfully false', was decisive of the falsi- 
ty of the stoiy told on the examination. I 
am unable, therefore, to see how it was er- 
ror to say this to the jirry. The jury were 
carefully instructed that a verdict against 
the prisoner on the second count would not 
be inconsistent with a finding in his favor on 
the first count, because the second count 
contained other matters charged to have 
been falsely sworn to on the same exami- 
nation, which were not included in the first 
count. But, as proof of any one of the as- 
signments in the second coxmt would sus- 
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tain that count (2 Rnss. Crimes, 668), a ver- 
dict against the prisoner on the first count 
left no room for doubt as to the verdict on 
the second count Had there l>een any con- 
tradictory evidence, or any failure of full 
proof of the taking of the oath, on the ex- 
amination as to the facts before Mr. Gut- 
man, the remq.rk to the jiiry would not have 
been made. 

I have now disposed of all the points 
which have been argued in behalf of the 
prisoner upon these motions, escept one, and 
that arises on the Indictment itself. The in- 
dictment. It Is insisted, Is bad, because of 
defective averments of materiality. The 
averment of materiality in tlie first count is, 
"that, at the time the said McHenry so de- 
posed, swore and made affidavit, as afore- 
said, it became and was a material question," 
etc., etc. In the second count, the averment 
Is, that "It then and there became and was 
a material question." These averments are 
said to be insufficient, because they do not 
state that the evidence given by the pris- 
oner was material upon the proceeding al- 
leged to have been pending before the com- 
missioner. Other proceedings, It is said, 
may have been at the same time pending be- 
fore the commissioner, to which these aver- 
ments would equally apply. But, if It be 
conceded that these averments are thus de- 
fective, still the indictment must, I think, be 
sustained, upon the groimd that the materi- 
ality sufficiently appears upon its face. An 
examination of the averments will make this 
appear. 

The first count avers a complaint made by 
John M. Binckley, before Commissioner Gut- 
man, that Rollins, Harland, Smith, Murray, 
Haggerty, and divers other persons had con- 
spired together to defraud the United States, 
and had committed acts in furtherance of 
that conspiracy. It then avers, that the pris- 
oner was produced by Einckley to support 
said complaint, and then swore to a certain 
written affidavit, the substance and effect of 
which are set out in detail. Here, then. Is 
stated a proceeding before a committing mag- 
istrate of the United States, which made it 
incumbent on him to inquire as to the exist- 
ence of the conspiracy complained of. The 
offence was charged by Binckley in the words 
of the statute, and the jurisdiction of the 
officer to Institute such inquiry has not been 
called in question here. Among the parties 
embraced In this accusation were Thomas 
Harland and S. N. Pike, for^ the affidavit of 
the prisoner identifies Pike as one of the per- 
sons referred to by the words "divers others," 
used by Binckley. The question, therefore, 
which the commissioner was to consider was, 
whether Harland, the deputy commissioner 
of internal revenue, and S. N. Pike, a recti- 
fier, had been 'engaged in a conspiracy to de- 
fraud the United States. Now, the facts 
spread out in the Indictment, as sworn to by 
the prisoner, tended directiy to prove to the 
commissioner that the prisoner had seen Pike 



give Harland a bribe; for, these circumstan- 
ces are of such a character as to show affirm- 
atively a secret and collusive delivery by 
Pike, of his own check, for a large sum of 
money, to the deputy commissioner of inter- 
nal revenue. Unexplained, these circum- 
stances, as detailed in the indictment, would, 
of themselves, go far towards proving the 
existence of an unlawful combination be- 
tween Pike and Harland. Manifestiy, they 
were material facts tending to show the com- 
mission of an offence "by the parties charged. 
It is not necessary that the facts sworn to 
should constitute full proof of the matter at 
Issue. They are material if it can be seen 
that they would necessarily tend to prove it, 
which Is this case. 2 Buss. Crimes, 643. The 
first count of the indictment must, therefore, 
be held to be within the settied rule, that an 
indictment for perjury is good without any 
averment of materiality, when it appears 
upon Its face that the fkct alleged to have 
been falsely sworn to, was a material one. 
2 Buss. Crimes, 639. 

One count of the indictment having been 
thus found to be- good, it is unnecessary to 
consider the rematuing counts. But, although 
I base my decision of this branch of the mo- 
tion upon the gi-ound that materiality appears 
upon the face of the indlctm.ent, I do not 
feel justified In dismissing the case, without 
remarking, in regard to the averments of ma- 
teriality, that I incline strongly to the opin- 
ion, that they should be deemed sufficient. 
There seems to me to be much force in the 
argument, that the facts set out In this in- 
■ dictment leave no room for any fair suppo- 
sition of the pendency of any other criminal 
charge than the one described, In which the 
facts sworn to by the prisoner could have 
been material. Furthermore, the words "it 
then and there became and was a material 
question," as they are used, are intended to, 
and do, convey tiie idea of a connection be- 
tween the question and the proceeding pre- 
viously mentioned as pending. It is, more- 
.over, manifest, that there is no such imcer- 
tainty in these averments as could mislead 
the accused, nor is it pretended that he was 
misled. In point" of fact, it has appeared 
upon two different trials, that the prisoner 
has distincfly understood, from this indict- 
ment, the exact facts which were intended 
to be proved against him. It Is apparent,, 
also, that the alleged uncertainty can occa- 
sion no detriment in the future, inasmuch as, 
if the accused should be again called to ac- 
count for the same false statements proved 
upon this trial, it will be entirely competent 
to show, by testimony, that they formed the- 
subject of this prosecution. Indeed, the in- 
dictment itself, without the aid of testimony, 
shows that these, and no other statements, 
could have been here proved under it. The- 
indictment seems, therefore, to answer all the 
purposes of a valid indictment. It identifies- 
the charge, and enables the defendant to pre- 
pare his defence thereto. It will protect the- 
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defendant, should he be again questioned on 
the same grounds; and it enables the court 
to know what judgment is to be pronounced 
according to law. Two or three English au- 
thorities were cited in behalf of the defend- 
ant, where judgment was arrested by reason 
of averments of materiality similar to thosft 
contained in this indictment. I do not find 
that these authorities liave been followed in 
any American ease, while, in State v. Sleeper, 
57 yt. 122, 126, they were disregarded, and 
an indictment more defective than the pres- 
ent one was upheld. If the decision of the 
present case depended upon the effect to be 
given to the averments of materiality, it 
might be the more prudent course to follow 
the English eases; but I should greatly ap- 
prehend that, if such a decision were made 
upon the present Indictment, it might well 
give occasion to apply the words of Lord 
Hale, where he say^ (2 Hale, P. O. 193): 
"More offenders es(?ape by the over-easy ear 
given to exceptions in indictments, than by 
their own innocence; and, many times, gross 
murders, burglaries, robberies, and other hei- 
nous and crying offences escape punishment, 
iJy these unseemly niceties, to the reproach of 
the law, to the shame of the government, and 
to the encouragement of villainy, and to the 
dishonor of God." 
Motion denied. 
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UNITED STATES v. McKBAN et al. 

[New York Times, Deo. 22, 1857.] 

District Court, S. D. New York. Dec. 21, 1857. 

■CosTOHs Duties — Sofficiesot of Appkaisemejit 
— Market Value. 

[1. An appraisement of a cargo of sugar, 
based solely upon samples taken from a part of 
the cargo after most of it had been sold and 
delivered to purchasers, lield insufficient.] 

[2. An appraisement of a cargo of sugar 
should be based upon the market value at the 
date of the actual loading of the cargo, and not 
at the date of the sailing of the ship.] 

This was an action [against McKean, 
Borie & Co.] to recover $12,580, with inter- 
est, for additional duties and penalty on an 
invoice of Manilla sugar imported in the 
ship Young America, which sailed from Ma- 
nilla on September 23, 1855, and arrived here 
December 31, 1855. The sugars were entered 
at the custom house, and duties charged and 
paid on the invoice value, and thereupon the 
usual permit to land the sugar was given. 
The cargo had been sold to arrive, and was 
delivered to the purchasers as fast as land- 
ed. Before the whole was landed, the col- 
lector claimed that the duties, instead of be- 
ing calculated upon the invoice at the time 
of purchase, which was before the date of 
actual lading in July and August, should be 
calculated as of the date of sailing, and he 
ordered an appraisement of the sugars on 
the wharf. The samplers took one or more 
■samples from that part of the sugar which 
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had not yet been delivered to the buyers. 
These samples were taken to the appraiser's 
office, and on them an appraisement was 
made, and the value was raised 40 per cent, 
above the invoice, upon which an additional 
duty was charged of $3,571.80, and a penalty 
of $9,014.69 imposed, making together the 
amount claimed in this action^ 

Mr. Joachimssen, for the United States, 
Mr. Cutting, for defendant. 

BETTS, District Judge, held: (1) That 
there was no evidence of a sufficient or valid 
appraisement, and the United States were not, 
therefore, entitled to recover any part of 
their claim, which depended upon the ap- 
praisement alone. (2) That, independently 
of the invalidity of the appraisement, the 
date of the actual loading of the cargo, and 
not of the sailing of the ship, was the pe- 
riod at which the market value should have 
been estimated and duties charged. 

The government then claimed that they 
were at all events entitled to recover addi- 
tional duties to be charged upon the value at 
the time of actual shipment, amounting to 
$1,356.55, and it was agreed that- a verdict 
should be taken for the plaintlfiCs for that 
sum, subject to the opinion of court 
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UNITED STATES v. McKECHNIE. 

[15 Int. Rev. Eec. 8.] 

District Court, N. D. New York. 1871. 

Inteknai. Revenue— Fermented Liquors— Spig- 
ot Holes. 

At the November term of this court, held 
at Auburn, N. Y.," the United States disti'ict 
attorney, Hon. Richard Crowley, moved the 
indictment against J. and A. McKechnie, 
brewers of Canandaigua, who were charged 
with violations of section 53, Act July 13, 
1866, as amended, prohibiting more than one 
spigot hole in any package of fermented 
liquors. This provision of the law has been 
enforced in this district upon all local brew- 
ers, some of whom have expended consider- 
able sums in replacing perforated staves and 
heads, or applying extra iron hoops to cov- 
er holes made in casks of ale by their cus- 
tomers. The Messrs. McKechnie have neg- 
lected to comply with tins' requirement of 
the law altogether, and their ale has several 
times been detained by officers in conse- 
quence, but in all cases has been released 
without penalty. An instance occurring at 
Rochester when a cask was returned emp- 
ty, with a perfect stamp, the liquor having 
been withdrawn through ■ another spigot 
hole than that upon which the stamp was 
affixed, complaint was made and a case 
made up, in order to test the question wheth- 
er the law in respect to more than one spig- 
ot hole could be enforced. The honorable 
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commissioner of internal revenue ield that 
it could and must tie enforced, reasoning 
that the law prescribes the manner in which 
the stamp shaU he afSxed, viz.: to cover the 
one spigot hole; and if tliere were two open- 
ings for withdrawing the ale, the stamp 
could not be affixed in accordance with the 
law's requirements. District Attorney Crow- 
ley held the same view, and having proved 
his case the decision of the court was asked, 

HALL, District Judge, said that he was in 
doubt as to the true construction of the sec- 
tion (53) in respect of the spigot hole pro- 
hibition, and were this a civil action which 
might be reheard upon appeal from his de- 
cision, he would give a judgment for the 
government; this being a criminal action, 
admitting of no appeal, he would order a 
verdict for the defendant, admitting at the_ 
same time that his doubts preponderated 
against the views taken by the commission- 
er and district attorney as to the prohibitive 
force of the section. It would seem that 
some action should now be taken to clear- 
up the verbiage of section 53. 
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UNITED STATES v. McKBB. 

[3 Cent. Law J. 258; i 22 Int. Rev. Rec. 135; 
1 Gin. Law BuL 107.] 

Circuit Court, E. D. Missouri. April 8, 1876. 

Criminal Proceduke— New Trial — Bias of Ju- 
ror — Evidence— Newspaper Report 
OF Trial. 

1. On a motion for a new trial in this case, 
one of the grounds was that a juror had, pre- 
vious to the trial, uttered sentiments which 
showed a bias against the prisoner, whereas he 
had stated on his voir dire that he had not 
formed or espresed an opinion with refer- 
ence to the defendant's guilt or innocence. To 
enable the court to pass upon this question, 
the court not only received affidavits, but re- 
quired the principal witnesses to be examined 
orally before it. 

2. In this case it was shown by the testi- 
mony of a witness that some days before the 
trial, a person, who afterwards sat as a juror 
in the case, had said, "McKee has got his 
Coot in it — is guilty — is the biggest toad in the 
puddle." The juror in question denied on oatli 
that he made this statement. The juror had 
testified on his voir dire that he had not formed 
or expressed an opinion relative to the de- 
fendant's guilt or innocence. Held, on com- 
parison of the testimony and of the supporting 
and rebutting affidavits and other testimony ad- 
duced, that it was not sufficient to overcome 
the statement of the witness made on his voir 
dire, and to show the juror to be disqualified. 

3. The rulings uppn this trial as to the tes- 
timony of Megrue, a conspirator, that he gave 
to Lancaster, a co-conspirator, certain moneys 
to be paid to the defendant, and as to the ef- 
fect of the subsequent declarations of Lan- 
caster, that he did give the money to the de- 
fendant [Cases Nos, 15,685 and 15,686], reaf- 
firmed. 

1 [Reprinted from 3 Cent. Law J. 258, by 
permission.] 
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4. On Sunday morning, January 30, after all 
the testimony on this case had been heard by 
the court, a "leader" appeared in the Saint 
Louis BepubUcan, evidently intended to be 
read by the jury, entitled "What the Jury will 
Read." Tliis article exhibited a decided bias 
against the prisoner. Two copies of the paper 
which contained the article were purchased 
by members of the jury; but there was no 
proof that the article was read by any of them. 
The jurv were under instructions which per- 
mitted them to read reports of the trial, -but 
not editorial comments upon the case. Held, 
no ground for a new trial. 

5. The court animadverted- upon attempts of 
newspapers to influence the minds of jiurors 
pending a trial. 

Indictment [against William McKee] for 
conspiring to defraud the government out of 
revenue on distilled spirits. [For prior pro- 
ceedings see Cases Nos. 15,685 and 15,686.] 
Motion for new trial. The motion was heard 
in part on oral testimony as stated in the 
first paragraph of the head note. The other 
facts sufficiently appear in the opiaion of the 
court. 

W. H. Hatch, Henry A. Clover, and Chester 
H. Krum, for the motion. 

David P. Dyer, U. S. Dist Atty., with 
whom were James 0. Broadhead and Lucien 
Eaton, contra. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Cu^cuit Judge (orally). In the 
case of the United States agamst William 
McKee, the indictment is under section 5440 
of the Revised Statutes [14 Stat. 484], which 
is in these words: "If two or more persons 
conspire together," that is, necessarily per- 
sons not occupying an official position, "to 
commit any offence against the United States, 
or to defraud the United States in any man- 
ner, or for any purpose, and one or more of 
such parties do any act to effect the object of 
such conspiracy, all the parties to such con- 
spiracy shall be liable to a penalty of not less 
than $1,000 and not more than §10,000, and to 
imprisonment for not moTe than two years." 
In the case under consideration, there was a 
trial extending through several days, result- 
ing in a verdict of "guilty." A motion is 
made by the defendant for a new trial upon 
three grounds. One of these grounds is for 
misconduct, or rather disqualification on the 
part of one of the jurors, viz.: Mr. Hugh 
F. Summers. The second ground is the re- 
ception in evidence of certain declarations of 
Leavenworth made to Megrue. The third 
grotmd is misconduct— it gomes under that 
general name— on the part of the jurors, in 
reading a certain article published on the 
Sunday after the arguments had been con- 
cluded, and prior to the charge of the court; 
that article being published in the Missouri 
Republican, and headed, "What the Jurors 
will Read." 

I will briefly state the views which the 
court entertains after argument and consulta- 
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tion in respect to these three points; and 
first, as to the question whether Mr. Sum- 
mers was a qualified juror. The disqualifi- 
cation is alleged to consist in the fact that be- 
fore he went upon that jury panel he had 
formed, or, at all events, had expressed, an 
opinion relative to the guilt of the defendant, 
to the effect that he was guilty. If this is 
true, that is, if it were judicially established 
that that was so— it was admitted at the bar 
and imdoubtedly is the law— it would be good 
ground for a new trial. There being no dif- 
ference as to the law, the result depen(ls on 
a question of fact. And how stands the proof 
in that regard? When this motion was made 
and the affidavits filed, stating that this dec- 
laration on the part of Mr. Summers had 
been made to one Foster, we said, knowing 
the advantage in investigating disputed ques- 
tions, of having the witnesses before us, "If 
this question turns on the respective credibil- 
ity of these two men— Mr. Summers, the 
juror, on the one hand, and Mr, Foster on the 
other— we must have them before us, so that 
they may be examined orally, and subjected to 
cross examination," and we have taken every 
means within our power, appreciating the 
magnitude of this case, and the interest which 
it involves to the government, and possibly 
the still greater interest which it involves to 
the defendant, of getting 'all the facts bear- 
ing on this question; we have subjected the 
statements of all these witnesses to repeated 
examinations and to severe scrutiny. Mr. 
Foster stated in his affidavit that about eight 
days before the trial, at Lansdowne's store, 
or near there^ he met Summers, and Summers 
stated in substance: "McKee has got his foot 
in it; is guilty; is the biggest toad in the 
puddle," and that he (Foster) made no reply 
to that. He also stated in his affidavit, and 
repeated the statement on the trial, that after 
the trial was over, he met Summers, and he 
names the place, and that thereupon, when 
they crossed over the street together, he re- 
marked to Summers that they must have had 
jolly discussions, as they had been out eleven 
hours before they had agreed upon a verdict; 
to which Summers replied that he was very 
well posted, as he had taken pains to read 
up after he was summoned to serve on the 
jury. That is the substance of what Mr. 
Foster said, both in his affidavit and in his 
oral statement. Mr. Summers was summon- 
ed as a juror on the sixth day of January, re- 
quiring his presence here on the 20th. The of- 
ficer who summoned him very prudently said 
to him, "You will avoid a good deal of em- 
barrassment it you keep this thing to your- 
self." It was very well known to everybody 
that there was a great excitement concerning 
these trials, and he gave him very prudent 
advice, which Mr. Suromers stated he ob- 
served. He also states that he did not even 
tell his partners that he was summoned on 
the jury till a very short time before he came 
here, so sedulously did he follow that instruc- 
tion. Mr. Summers, when he was called into 



the jury-box, was sworn on his voir dire, and 
the question being put to him, he said he had 
formed or expressed no opinion concerning 
the guilt of McKee, T)ut in his cross-examina- 
tion admitted that he had a conversation 
about it. The way this matter has turned 
out, it is, perhaps, to be regretted that the 
counsel for the defendant did not pursue that 
a little more fully, but he pursued it as far as 
he chose. Mr. Summers said he had a con- 
versation about this matter, but nevertheless 
he had formed or expressed no opinion as to 
the guilt of the defendant. When he made 
that statement, he was under oath, and it was 
a statement made imder oath at a time when, 
so far as we can know, he had no motive, 
such as may possibly be ascribed to him aft- 
erwards, when he is attacked, to misstate the 
facts. 

To serve on a jury is a duty that I sup- 
pose men in general would rather avoid than 
discharge, unless there is some latent, some 
undiseoverable motive. Most men— and per- 
haps, Mr. Summers— would have been verj' 
glad to have avoided that duty. If he did 
not, we do not know any reason why he 
should desire, for any sinister or improper 
purpose, to have served on that jury. So 
that, in determining this question of fact, we 
have the oath of Mr. Summers at the time 
when he was. sworn, and when, so far as wo 
know, there was no motive for him to mis- 
represent, that he had not formed or ex- 
pressed an opinion concerning the guilt of the 
defendant; and on the examination, after 
his qualifications were attacked by the affida- 
vit filed here by Mr. Foster, he states the 
same thing, and says: "I never had that con- 
versation with Foster; it is not true." He 
denies it in toto, and denies the subsequent 
conversation which Mr. Foster imputes to 
him. It is a plain, unqualified contradietlon 
between these men in respect to these conver- 
sations. Now in determining where the truth 
lies, we are forced to resort to other circum- 
stances, and unfortunately these are by no 
means conclusive. Against Mr. Foster cer- 
tain affidavits have been produced, the affida- 
vits stating that his reputation for truth and 
veracity is not good, neither in the county 
where he now lives, nor in another county 
from which he came. Certain of these affi- 
ants* who thus depose as to character, are 
shown to have been connected with his fami- 
ly, and may be supposed to have had a fam- 
ily grudge or feud. We attach little or no im- 
portance to such eviderce, but there are sev- 
eral affidavits of men, the sherifE and other 
men of character, who are not shown to have 
any personal pique or bias against Mr. Foster, 
who made a similar affidavit On the other 
hand, Mr. Foster has brought in a large num- 
ber of affidavits from the coimty where he 
now lives, and from that in which he former- 
ly lived, from- men of various occupations, and 
in various stations, to the effect that his char- 
acter is good for truth and veracity; that is 
where that stands. There is no attack by any 
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jiffidavit on the character of Mr. Summers for 
truth and veradty. Mr. Foster, when hiter- 
rogated in regard to the details of these con- 
versations, Tvhile he seemed to have a very 
distinct recollection that Mr. Summers used 
these words, was not able to state how the 
conversation originated, how it came up, or 
what further was said. His mind seemed to 
rest on those words, and that was all he could 
recall concerning it The occasion of the con- 
versation, what else was stated in it, who, if 
anybody, else was present, he has not been 
able to recall; and the time in which he lo- 
cates it seems to show that it is indefinite in 
liis recollection or that He must be mistaken, 
in view of other circumstances. In his affida- 
vit, he says that this conversation with Sum- 
mers was about eight days before the triaL 
That would make It six days, or about that, 
after Summers was summoned. In his let- 
ter in which he communicated this to Mr. Mc- 
Kee, or the paper from which Mr. McKee got 
it, which was not read, but which coimsel pro- 
duced and showed to us, this time was stated 
to be several days before the trial, and in the 
conversation with Mr. Fiu^e, the, postmaster, 
he, Foster, located it at about two weeks be- 
fore Summers went down to attend the trial. 
In his oral statements before the court, he 
said it was one or two weeks. Finally, on 
cross-examination, he really ctiuld not tell def- 
initely whether it was before the 1st of Jan- 
uary or afterwards, but he thought it was aft- 
erwards; so it st^ids in relation to the first 
conversation. In reference to the second con- 
versation about having a jolly time at the 
discussion, and Summers saying that he had 
read up, that he had taken the pains: to do so 
after he was summoned, and that he was weU 
posted, which Mr. Foster imputes to Mr. Sum- 
mers, Mr. Summers says is untrue; he says 
that he read nothing concerning this after he 
was summoned, add that, of course, when 
Foster says he admittf-d he had posted him- 
self up, he must be mistaken about it, that it 
was not the fact, and he would not be likely 
to admit that it was a fact; .and certain affi- 
davits are relied on here as rather confirming 
Mr. Summers In that regard; for example, 
the affidavit of Mr. Pugh, the ex-sheriff of that 
county, who says that Foster, Summers and 
himself were there, and Foster came up, and 
it was asked "what all this meant?" and 
some one replied, in substance, "Why, here is 
Summers jTist back from the trials," and Fos- 
ter, according to Pugh, then inquired, "What, 
has McKee been tried V I didn't know that 
the trial had taken place." That is Mr. 
Pugh's statement of what Foster said. Fos- 
ter, on the stand as a witness here, contra- 
dicts that, and says: "1 could not have said 
that^ beeatis.e I did know the trial was going 
on, and did know that it had taken place." 
Nevertheless, there is the statement of this 
witness that Mr, Foster did say this. 

Now in looking over all this, we have been 
unable to discover one circumstance of mo- 
ment which really corroborates Mr. Poster 



in the matter; so far as there are ajiy cor- 
roborating circumstances, they are the other 
way. If you look at the character of the 
two men, without pronouncing any judgment 
on the matter, certainly the preference can- 
not be given to Mr. Foster. That is enough 
to say. I attach very little importance to 
an affidavit to the effect that some man has 
the opinion of another that he is not a man 
of truth and veracity. I do not intend to 
reflect on Mr. Foster in anything. I may 
say— I simply say— in summing up this mat- 
ter, it cannot be said that in that respect 
Mr. Poster has any advantage of Mr. Sum- 
mers; if there is any difference, looking at 
it in the light of these affidavits for what 
they are worth, it is the other way. Then 
the other circiunstances, as to want of defl- 
niteness, as to how this conversation arose, 
what was the occasion of it, what further 
was said, want of certainty as to the time, 
or, if he locates it after this man was sum- 
moned, the improbability that he would dis- 
obey the injunction given to him and read 
this testimony, when he says he did not 
read it, the outside; probabilities woiild rath- 
er be in favor of Mr. Summers; and, at best 
here is, after a trial, the oath of one man 
against the oath of the juror. Now, in a trial 
attended with as much excitement as this one 
was, when there are so many chances for 
mistake and misunderstanding of what a 
man stated, and there is a deliberate verdict 
of the jury, we cannot— and so the coiu-ts 
have irequentiy decided— set aside a verdict 
imless we are* satisfied that the " showing 
made against a juror's qualifications, raises 
at least a presumption in favor of guilt; 
and this ground for a motion for a new trial, 
in oTir judgment, fails to show by a prepon- 
derance of evidence that that allegation 
against Mr. Summers is true in point of fact. 
Mr. Summers admits that he had a conver- 
sation at some time on the street with Mr. 
Foster. Mr. Foster might have imputed to 
Mr. Summers what some one else stated to 
him, and he might have misconstrued it. 
I am the last person in the world to impute 
any wilful wrong on the part of Mr. Foster; 
certainly his manner impressed me not un- 
favoraT)ly on the stand. He seemed to be- 
lieve this, and I am satisfied in my own 
mind that he has not undertaken Jiere to im- 
pose or perpetrate a wilful fraud by any 
means. His letter, in which he communi- 
cated this information, shows that he has a 
good deal of feeling on the. subject, and per- 
haps it tends to show that a man, in time 
of excitement on a subject in which he seems 
to have felt a good deal of interest, might 
have formed and intensified an impression 
by perpetually thinking on the subject; and 
Mr. Foster seems to have thought a good 
deal about it. It is enough to say that the 
showing is. not sufficient to overcome the 
oath of the' juror that he entered the box 
without having formed any opinion. 
In regard to the other groimfi, as to the 
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charge of the court on the subject of the 
declarations of Leavenworth, I do not thint: 
it necessary to go at length into that. It 
was argued for several days; ail the authori- 
ties were produced, and we took time to con- 
sider it. The opinion is in writing [Cases 
■ Nos- 15,685 and 15,6^}, and, considering the 
arguments addressed to us, we see no rea- 
son to change that ruling. Several witness- 
es had testified as to the existence of this 
conspiracy between the distiQers, Joyce and 
McDonald, and the revenue officers. Me- 
grue testified that he was the collector for 
the ring, and that every week they made 
their eollectious, and every week they dis- 
tributed the money; that he was the col- 
lector and distributor; that Leavenworth, a 
ganger, now deceased, was made use of by 
him to distribute the money; that he put it 
in packages; that one-fifth was set apart every 
week for the defendant, and that he gave it 
to Leavenworth, with directions to deliver 
this part to him. It was objected to at first 
that what Megrue said to Leavenworth at 
the time he gave him the money to deliver, 
could not be received in evidence for any 
purpose, but on the argument that was aban- 
doned by defendant's counsel; but they did 
insist that Megrue could not testify as to sub- 
sequent declarations of Leavenworth to him 
as to whether he had delivered the money, 
and we admit no other declarations— no oth- 
er declarations of Leavenworth to anybody 
but ilegrue, nor made at any other time— at 
least that was our ruling, and no exception 
was taken on the trial that the declaration 
ofiSered to be produced in evidence was given 
at any other time; that those declarations 
were made at any other time than to Me- 
grue when he came back for the weekly 
amount. Now, then, we said: "We admit 
this as part of the res gestae of the transac- 
tion of setting apart and receiving the mon- 
ey; it is necessary to explain why he went 
back." Megrue said week after week he de- 
livered the money, and we said, this cannot 
be used by the jury as independent evidence 
to convict Mr. McKee with fraud; that must 
be proved by other evidence; and we en- 
deavor to make that very emphatic, and are 
surprised that in the way we limited it, 
counsel think there is any objection to it. 
We said in our charge: "Leavenworth re- 
ported to Megrue, as the latter swears, when 
subsequently receiving packages, that he had 
distributed or delivered to McKee and Ford 
the packages previously received for them. 
But, as we instructed you on the trial, and 
now repeat, such declarations, that is, the 
declarations of Leavenworth to Megrue 
when he went back for money, from week 
to week; such declarations, while they are 
competent evidence to show the relations of 
Megrue and Leavenworth to each other and 
to the transaction, and to explain the act 
of receiving the money from week to week, 
they are not competent to establish the fact 
that the defendant McKee did receive the 



money; but such fact which, under the cir- 
cumstances of this ease, is equivalent to- 
connecting him with the conspii-aey, must 
be shown by evidence other than the mere 
declai-ations and statements of a confessed 
conspirator, not made, to or in the presence 
of the defendant" Now, then, suppose we 
had this ease to try over again, and Jlr. 
Megrue goes on the stand and testifies that 
he set apart those packages, and that 
he gave one of them to Mr, Leavenworth, 
with instructions to deliver it Now, he 
comes back the week after for another pack- 
age; is it not part of the transaction what 
he sa,ys, and did we not lay. down the law 
as favorably for the ^defendant, no more fa- 
vorably indeed, than he was entitled to, but 
as favorably as the principles of law would 
justify; that it was receivable only to ex- 
plain that transaction, and we told the jury 
that that could not be received as any evi- 
dence to establish the fact that the de- 
fendant received it, so that they could not 
have mistaken their duty and were not, as 
we think, misled. Some suggestion was 
made on the argument here, that certain dec- 
larations on the subsequent trial against 
Babcock were excluded, and certain decla- 
rations were excluded for the pm'pose for 
which they were offered. But the two cases' 
bore -no resemblance to each other; no wit- 
ness testified, "I gave a certain amount to 
Joyce in money, set it apart, and directed 
him to pay it to Babcock." Aside from that, 
when that evidence was offered, we asked 
the district attorneys, and the record will 
so show, "Do ypu offer these declarations 
for the purpose of implicating the defend- 
ant?" They said, "Yes." We said to them, 
as we said in this charge to the jury, "You 
can not implicate another by the declara- 
tions of a conspirator until the conspiracy is 
otherwise established," and refused to re- 
ceive declarations of that sort. Then, again, 
in the case against Mr. McKee, there were 
several witnesses who testified directly to 
the conspiracy, and to the facts, from which 
the jury might infer the defendant's connec- 
tion with it. There was no such evidence 
in the Babcock case; whether he was con- 
nected with it depended entirely upon tele- 
grams, and to the credibility which would be 
given to the witnesses, Everest and McGill. 
In their legal aspect, the circumstances in 
which these two questions arose were not 
at all similar, and in looking over it, we both 
concluded the law was laid down in entire 
accord in both cases, though, for certain pur- 
poses, declarations were received in the one 
ease, whereas under the circumstances and 
for the purposes for which they were offer- 
ed, we held they could not be received in the ' 
other. 

The third ground of the motion for a new 
trial is in respect to the newspaper article, 
and in the judgment of both of us, that was 
an improper article to be published when 
the jury was about to take the case under 
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consideration, if it was intended it should bo 
read by them. The courts, before they were 
disabled by act of congress, treated all arti- 
cles, calculated to influence the result of a 
pending case, as contempts of their authori- 
ty, and punished the writers of such articles 
accordingly. Now, that article can not be 
read without showing that there was a bias, 
at all events, against the defendant That 
is undeniable, and if there is good reason 
to believe that that article had been read 
by the jury, and had influenced their ver- 
dict, if it was shown here conclusively that 
it had been read by them, we might be 
obliged, though we would be otherwise sat- 
isfied with the verdict, on legal principles, 
and following established precedents in this 
regard, to give the defendant a new trial, I 
make these remarks, because it ought to be 
understood that all attempts to influence the 
public mind, and particularly to influence 
juroi'S when they have a case, civil or crim- 
inal, before them, are improper; and, I 
think, when journalists, respectable journal- 
ists, understand this, they will act accord- 
ingly. But it is to be remembered in this 
case that we said to the jury, after having 
first prohibited the reading of papers: "You 
may read papers containing a report of this 
ti'ial, but you must not read any editorial 
comments or articles criticising the trial one 
way or the other." It is in evidence that 
this article was published, but there is the 
afladavit of no juror or other person that it 
was ever read. Mr. Stevens, the bailiff, tes- 
tifies that two copies of the paper were 
bought by the jury, but no witness stated 
that this article was ever read by a juror. 
Now, in view of the fact that we had cau- 
tioned the jury against reading such articles, 
and this article disclosed that it was an im- 
proper one by the very heading of it, shall 
we suppose that the jury disregarded their 
duty without any showing, or must we sup- 
pose that they did not? That is a matter 
that, if it were true, could have been shown 
by the affidavit of jurors, but ther^ is no 
such affidavit; and on that ground we think 
that the motion for a new trial must fail, 
the same as the others. 

[NOTE. The defendant then moved in ar- 
rest of judgment and to dismiss, on these 
grounds: (1) That there was no indictment 
against the defendant pending in the circuit 
court (2) That the circuit court has no ju- 
risdiction of the ease. (3) That the defendant 
was not tried on the original indictment, but 
on an alleged copy thereof. The court over- 
ruled both of these motions. Susequently the 
president granted the defendant an uncondi- 
tional pardon, which he exhibited with his 
plea. See Case No. 15,^7. To this plea the 
plaintiEE demurred, which demurrer was over- 
ruled. Id. 15,688.] ' 
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Circuit Court E. D. Missouri. Jan. 25, 1876. 

CsiMiNAL EviDESCE— Declarations op Co-Con- 

SPIKATORS — UKCORROBOKATED TESTIMONY 

OP Accomplices. 

1. On the trial of an indictment for a con- 
spiracy to defraud the government out of in- 
ternal revenue taxes, where a conspiracy has 
been proven, and there is evidence connecting 
the defendant therewith, and one of the con- 
spirators has testified to the fact that, at the 
end of every week, he gave to a co-conspirator 
certain moneys, the gains of the conspiracy, it 
is competent to show by the witness what di- 
rections he gave to snch co-conspirator as to 
paying or delivering the money to the defend- 
ant, 

2. In such case, the subsequent declarations 
of such co-conspirator, as to what he did with 
the moneys so paid to him, are admissible as a 
part of the res gestae, but not for the purpose 
of connecting the defendant with the conspira- 
cy, and the jury should disregard -it, unless 
they should be of opinion that the defendant 
has been connected with the conspiracy by evi- 
dence"aliunde'. 

3. In determining whether there has been 
sufficient evidence of a conspiracy to warrant, 
as against the defendant, the admission of evi- 
dence of the acts and declarations of the 
alleged conspirators, the court is not at libertv 
to reject the uncorroborated testimony of self- 
confessed accomplices and members of the con- 
spiracy. Nor can the court declare, as matter 
of law, that such testimony is unworthy of be- 
lief, unless corroborated. The credibility .of 
such testimony is a question for the jury,- un- 
der the advice and direction of the court, and 
is not a question of law for the court 

Indictment [against William M'Kee] for 
conspiring to defraud the government out of 
taxes on distilled spirits. Megrue, a' con- 
spirator, who had previously pleaded guilty, 
being on the witness stand, and having testi- 
fied that, at the end of each week, he turned 
over a portion of the gains' of the conspiracy 
to Leavenworth, a co-conspirator, since de- 
ceased, was asked by the attorney for the 
government whether he paid the money to 
Leavenworth, with directions to pay it to the 
defendant The question was objected to, 
and the objection was ai^:ued at great length 
by 

Chester H, Krum and Henry A. Clover, in 
support of the objection. 

James O. Broadhead, Lucien Eaton, and D. 
P, Dyer, contra. 

Before DILLON, OircuitJudge, and TREAT, 
District Judge, 

DILLON, Circuit Judge. Evidence by sev- 
eral witnesses has been given, tending to 
show a conspiracy between certain distillers 
in the city of St. Louis and the revenue offi- 
cials, to defraud the government, from week 
to week, of the tax on distilled spirits pro- 
duced at their distilleries. 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission,] 
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The statements of the witnesses are that 
the government was to be defrauded out of 
ilB tax in this way, viz: One-half of the 
tax on each gallon was to he retained by the 
distillers for their share of the fraudulent 
gains, and the other half was to go to the rev- 
enue officers and the other conspirators. The 
scheme did not contemplate a single fraud- 
ulent act, confined to one distillery, but ex- 
tended to nearly every distillery in the city, 
and was to continue for an indefinite period. 
This scheme is testified to by Megrue, Fitz- 
roy, Engellie, and Thorpe, all of whom con- 
fess themselves to. have been members of the 
conspiracy, and to be under indictment for 
these frauds. All of these witnesses have 
given evidence, which, if true, tends to im- 
plicate the defendant as being in the con- 
spiracy, which commenced in 1871, and con- 
tinued untU May, 1875, when the distilleries 
were seized and criminal prosecutions soon 
afterwards set on foot. Megrue testifies that 
he took charge of the illegal organization 
about September, 1871, and that he received 
weekly, every Saturday, from the distillers 
in the organization, the amount of "stolen 
tax," as he styles it, and disbursed the half 
of it, received by the witness, to certain par- 
ties as follows: "The money left after pay- 
ing gangers, store-keepers, etc., was divided 
by the witness into five packages; one-fifth 
was given by the witness to McDonald (su- 
pervisor of internal revenue); one-fifth was 
kept by the witness, and two-fifths was giv- 
en by the witness to one John Leavenworth, 
a ganger, since deceased." The share of the 
witness, between September, 1871, and No- 
vember, 1872, he states to have been about 
?5O,0Q0 or ?6O,O0O. 

It is now proposed by the government to 
ask the witness, Megrue, what directions he 
gave to Leavenworth as to the disposition of 
the packages containing the two-fifths; that 
is, it is proposed to show that he was di- 
rected at the time by Megrue to pay it to 
the defendant and the collector of internal 
revenue, and to show, furthermore, the sub- 
sequent declaratiops of Leavenworth to the 
witness, that the money intended for McKee 
(the defendant) had, in fact, been paid Mc- 
Kee by Leavenworth. This testimony is 
objected to by the counsel for the defendant. 

1. It is objected that the government can- 
not show by the witness what directions he 
gave to Leavenworth at the time, as to paying 
or delivering money to the defendant. This 
was during the conspiracy— was the act of 
two of the conspirators in the carrying out of 
the conspiracy, and is, in our judgment, clear- 
ly competent. Indeed, this objection ' was 
practically abandoned on the argiiment; at 
least, not insisted on. 

2, But it is stoutly objected ih^t the sub- 
sequent declarations of Leavenworth to Me- 
grue, as to what he had done with the mon- 
ey received from Megrue, is incompetent for 
any pui*pose against the defendant. "We have 
had the benefit of a discussion at the bar rare- 



[26 Fed. Cas. page 1106] 

ly surpassed in the ability and learning dis- 
played on either side, and the authorities 
have been extensively reviewed. We con- 
tent ourselves with stating our conclusions, 
which rest largely upon the circumstances of 
this case as it now stands upon the evidence, 
particularly with respect to the continuous 
nature of the conspiracy. The general rule 
of law is undisputed, tibat, when a conspiracy 
is shown to exist, all acts done, and all 
declarations made to advance the common 
cause, or made in connection with acts done 
in furtherance of the eonspinaey, by any one 
of the conspirators, are admissible against 
all. Megrue and Leavenworth were conspir- 
ators; and the conspiracy was not at an end. 
If the testimony of the witnesses, all of whom 
are accomplices, is to be credited, it tends 
to show that McKee was in the conspiracy. , 
What took place between Megrue and Leaven- 
worth, tn reference to the distribution of this 
money, from week to week at the different 
times when the money was delivered by the 
one to the other, seems to us part of the res 
gestae of th& transaction, and admissible as 
such, to show and explain the acts of two of 
the conspirators. It does not seem to us to 
be the same as if the declarations of Leaven- 
worth had been made to third persons, or 
had been made after the conspiracy had end- 
ed. We think the declarations of Leaven- 
worth made to Megrue, as to what he did 
with the illicit money previously received, 
are competent to explain the act of receiv- 
ing other like funds continuously, from week 
to week, and to show the relations of these 
persons to the transaction, and to each other. 
But, unless the defendant is otherwise con- 
nected with the conspiracy, such declarations 
on the part of Leavenworth, to the effect tha? 
he had paid money to the defendant, eanno 
be used to establish thp fact that the defend 
ant did receive money. In other words, tha 
must be proven by evidence aliunde the decla- 
rations; that is, the fact of the conspiracy, 
and the defendant's connection therewith, as 
a guilty, participator therein, must be proved, 
by independent evidence, before declarations 
of the alleged conspirator can be considered 
as evidence against another not present when 
the declarations were made. If the jury shall 
find the proof of the defendant's alleged con- 
nection with the conspiracy fails, it will be 
their duty not to consider any declarations 
of Leavenworth not made in defendant's 
presence, for the purpose of showing his 
complicity with the conspiracy. The mere 
declarations of an agent cannot prove his 
agency or authority to bind another. 

3. It is also objected that there is no evi- 
dence sufficient to be submitted to the jury 
to show the connection of the defendant with 
the alleged conspiracy. It is not denied that 
the evidence of Megrue, Fitzroy, Engelke, 
and Thorpe (these being the only witnesses 
examined so far), if true, would establish this 
sufficiently to be laid before the jury for their 
consideration. But, it is insisted, that, as 
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they are all confessed accomplices, and un- 
der indictment as such, that their uncorrob- 
orated testimony will not justify a conviction, 
and, hence, should not be considered by the 
court as a sufficient evidence of a conspiracy 
to warrant, as against the defendant, proof of 
the acts and declarations of the alleged con- 
spirators. 

We recognize the danger of a conviction 
resting alone on the unsupported evidence of 
confessed accomplices, and if, when the tes- 
timony is closed, those accomplices are not 
corroborated, we shall state the law, in this 
regard, to the juiy, as we understand it It 
were premature to decide it now. But the 
position taken that the court can pronounce, 
as a matter of law, that the evidence of an 
accomplice is not worthy of any belief or cre- 
dence, except so far as corroborated, cannot be 
maintained, especially in view of the legisla- 
tion of congress which compels accomplices 
to testify. Accomplices are competent wit- 
nesses; and, in our system of jurisprudence, 
the credibility of all witnesses, accomplices 
as well as others, is for the jury, and not the 
court— for the jury under the advice and di- 
rection of the court. The proposition main- 
tained, in this respect, by the counsel for the 
defendant, would substitute the court for the 
jury, and would be an invasion of the prov- 
ince of the latter, which is without any well- 
established precedent. Testimony admitted. 

rnK9*^' '^^^^^ DILIiON, with Judge 
IKKAT eoncurrmg, afterwards delivered the 
charge to the jury, which rendered a verdict of 
guilty, and the defendant was sentenced to 
pay a fine of $10,000 and to two years' impris- 
onment.. Case No, 15,686. Subsequently a mo- 
tion was made by the defendant for a new tri- 
al, which motion was denied. See Id. 15,683. 
The defendant then moved in arrest of judg- 
rtf^T.^"^,"*^^ dismiss on three grounds, viz.: 
(1) That there is no indictment against the de- 
fendant pending in the circuit court. (2) That 
the circuit court has no jurisdiction of the 
case. (3) That the defendant was not tried 
on the original indictment, but on an alleged 
copy thereof. These motions were overruled. 
Subsequently the defendant was granted an 
unconditional pardon by the president, a copy 
?t ]S?il^*^'Jf ^*^ ^^ P'ea- Jtie exhibited. See Id. 
15,687. The plaintiff then entered a demurrer. 
The defendant's plea was held to be good, and 
accordingly the demurrer was overruled. Id. 
15,68o.J 1 
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UNITED STATES v. McKEE. 

[3 DiU. 551; i 3 Cent Law J. 95.] 

Circuit Court, B, D. Missouri. Jan. 31, 1876. 

Internal Revenue— Cosspiraot to Defraud 
THE Government. 

1. The extent and nature of the conspiracy 
formed in 1871 and continuing until 1875, in 
the city of St. Louis, to defraud the govem- 
ineut out of the tas levied upon the production 
of distilled spirits, stated. 

2. When and for what purpose the declara- 
tions of a conspirator can be admitted in evi- 

- 

1 [Reported by jJor.. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] - 



dence against the defendant, on an indictment 
charging him with complicity in the con- 
spiracy. 

3. The substance of the testimony relied on 
by the government to show the defendant's 
connection with the conspiracy, stated. 

4. The weight due in the law to the testi- 
mony of confessed conspirators and accom- 
plices, stated; and the rules of law laid down 
in respect to the power of juries to convict on 
such testimony when not corroborated. 

5. The defendant's previous good character; 
for what purpose it is to be considered by the 
jury, and to what extent available to the de- 
fendant. 

6. What constitutes a , reasonable doubt in a 
criminal case defined. 

[This was an indictment against William 
M'Kee upon the charge of conspiring to de- 
fraud the government, under section 5440 
of the Revised Statutes. See Case No. 15,- 
685.] 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge (charging jury). 
The unwearied attention you have given to 
the testimony, throughout this protracted 
trial, gives the court such assurance that 
you thoroughly appreciate the solemn pub- 
lic duty which, as citizens, you have been 
involuntarily required to discharge, that we 
feel it to be wholly unnecessary to impress 
you with the importance, alike to the gov- 
ernment and to the defendant of the issues 
committed to your decision. We proceed at 
once, therefore, to lay before you the legal 
principles applicable to the ultimate ques- 
tion that you are to decide, which is, wheth- 
er the defendant at the bar of the court is 
guilty or not guilty of the offence charged 
against him in the indictment. 

In legal investigations precision is neces- 
sary, and hence it is essential that you 
should first understand what is the exact 
offense which the government charges upon 
the defendant. It is, in substance, that the 
defendant entered into a conspiracy with 
certain distillers and internal revenue of- 
ficers in the city of St Louis to defraud the 
government out of the taxes which the law 
imposes, for the purpose of revenue, upon 
the production of distilled spirits. A large 
portion of the internal revenues of the gov- 
ernment is derived from this source, and ex- 
perience has shown, gentlemen, how gen- 
eral are the attempts made to evade this tax 
and to defeat the equal and full operation of 
the laws which impose it 

Revenue laws, though absolutely neces- 
sary, are often unpopular; but it is, perhaps, 
true, that in no other way can so much rev- 
enue be derived with so little general pres- 
sure from the burden, as from a duty laid 
on' the manufacture of distilled spirits. 
Taught by the experience of other countries, 
as -well as by our own experience in this 
regard, the congress of the United States, 
in order to insure the full collection of this 
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tax, and to prevent frandttlent evasions of 
it, has found it necessary to provide a com- 
plicated system of cheeks and safe-guards. 
The circumstances of the present case do 
not malce it necessary to point out in de- 
tail these cheeks or to describe their opera- 
tions. It is sufficient to say that the law 
does not trust to the distiller, but appoints 
its own agents or officers to watch evei-y 
material step in the production of distillec 
spirits, from the purchase of the grain tc 
the final payment of the tax. Confidence 
and power 'must from necessity be reposed 
somewhere; and the law confides in the 
officers of its own appointment to see that 
its requirements are not evaded. It also re- 
quires regular reports, under oath, from the 
distiller and rectifier. The checks provid- 
ed by the law are so complete and perfect 
that frauds cannot be committed if the rev- 
enue officers are faithful and honest It 
hence results that any general scheme to de- 
fraud the government of this tax, to be suc- 
cessful, must involve a combination, or, in 
legal language, a conspiracy between the 
distiller and the rectifier on the one hand, 
and the government store-keeper, ganger 
and other internal revenue officers on the 
other. 

Such a conspiracy is substantially char- 
ged in the indictment, and it is not a dis- 
puted fact In the case, upon the concessions 
of counsel, that such a conspiracy has been 
proved to exist. The defendant's counsel 
concede it and have vied with the counsel 
for the government in portraying to you its 
magnitude, and in condemning its actors 
and operations, the only point in dispute in 
this respect being, whether the defendant 
was a member of the conspiracy. 

As affecting the application of certain legal 
principles, hereafter to be mentioned, touch- 
ing the effect to be given, as respects the 
defendant, to the acts and declarations of 
those who are admitted and proved to be 
conspirators, it is pertinent in this place to 
call your attention, in a general way, to the 
nature of the conspiracy shown in this case. 

According to the testimony, this conspir- 
acy originated in September, 1871, and with 
a brief interval in the fall of 1872, and the 
early part of 1873, continued until May, 
1875, when the distilleries were seized and 
' afterwards many of the conspirators aiTcst- 
ed and indicted. Some of the conspirators 
have been convicted, and others have plead- 
ed guilty, and the property of some of the 
distillers and rectifiers has since been con- 
demned as forfeited to the United States. 
A shameful feature in the conspiracy is that 
it seems to have originated not with the 
distillers and rectifiers but with the revenue 
agents of the government. Mr. Megrue tes- 
tifies that he came here in September, 1871, 
at tlie instance of John A, Joyce, a revenue 
agent, to take charge of the illegal organiza- 
tion; that the distillers who first went into 
it were Bevis & Fraser, Macklot Thompson, 



and Peter Curran. In 1872 TJlrici, who had 
first refused to enter it, and who continued 
to refuse until he saw his business being 
ruined by his inability to make "straight" 
compete with "crooked" whiskey, joined the 
conspiracy. Afterwards other distillers— 
Teuscher, Busby, and the Bingham Bros.— 
became members of the illegal organization. 

The tax on proof spirits was then 70 cents 
per gallon, and the agreement was that this 
tax should, as far as possible, be systematic- 
ally evaded by removing the spirits from 
the government warehouse without the pay- 
ment of the tax, by undermarking the real 
proof and by the removal and re-use of 
stamps once used before. One-half of these 
iUieit gains, about 35 cents per gallon, was 
to be retained by the distiller for his share,, 
and the other 35 cents per gallon was to be 
received and retained by the revenue officers 
or other conspirators for their share of the 
unlawfifi profits. 

These collections from the distillers were 
made with systematic and business like 
regularity, every Saturday, when the dis- 
tilleries were in operation. The ring had its 
collector and its disburser. The first col- 
lector was Megrue; he had an office for the 
transaction of that business; he remained 
with the organization until the fall of 1872, 
collecting for himself and for his confed- 
erates from the four distilleries named, on 
an average, as he states, of about $2,500 per 
week. Some idea of the magnitude of the 
fraud may be foi*med from the fact that 
Megrue admits that his one-fifth of less 
than one-half, amounted, in about fourteen 
months, to the sum of §50,000 or '560^,000, 
showing that during that period the govern- 
ment was defrauded at these four distill- 
eries of from $600,000 to $800,000. Peter 
Curran states that he, on his own account, 
I)aid to the different collectors of the ring 
from the first to the last about $60,000 or 
$70,000. From June, 1873, to August, 1874, 
Fitzroy was the collector for the ring; then 
Everest, and others. There can be no doubt 
that from 1871 to 1875 the government was 
defrauded by this conspiracy in the single 
city of St. Louis of revenues to the extent 
of millions of dollars. No honest distiller 
who paid the tax upon his productions could 
continue in business in competition with the 
dishonest who were systematically evading 
the tax. 

It seems astonishing that a conspiracy so 
enormous in its proportions, and which was 
depleting the revenue of such vast sums, 
should so long remain undiscovered by the 
uncorrupted officers of the government. 
Some explanation of this is found, however, 
in the testimony in this case. At different 
times revenue agents were sent here or vis- 
ited here; and it is painful to see that the 
large resources of the conspirators were suf- 
ficient to corrupt many of these In their 
turn. In 1872, Brashear, a revenue agent, 
visited this place; $5,000 were raised by 
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Megme and paid to him, and that came all 
from Bevis. In 1873, $10,000 were raised 
from the distillers and paid to the same 
agent with the knowledge and consent of 
McDonald, the supervisor of internal rev- 
enue, and of Joyce, the revenue agent, for a 
false report as to the condition of the dis- 
tilleries in this city. In 1874, $10,000 were 
raised and paid to Hogue, another revenue 
agent, for a like purpose. 

In the spring of 1875, §10,000 were raised 
by the distillers and given to McDonald to 
be used as a corruption fund in Washington, 
to stop threatened proceedings. But this 
was unavailing, and the apprehended seiz- 
ures and arrests were made. 'In every in- 
stance knowledge of the visits of the govern- 
ment agents and detectives seems in some 
way to have been discovered by the con- 
spirators, in time to enable the distillers to 
"straighten up" before the official visitation 
was made. Theire is every reason to believe, 
without going beyond the testimony in this 
case, that the conspiracy here was not an 
isolated one, but only a link in a chain of 
frauds of like character in many states, thus 
enabling the leading conspirators in differ- 
ent places to eo-opei-ate with each other in 
ways and means to avoid detection and es- 
cape punishment. 

These considerations serve to explain why 
it was that the conspiracy here in St. Louis 
continued so long in existence nnlsnown to 
the government and the officers who were 
incorruptible, or high enough in place to 
strike at it with effect. The extent of this 
conspiracy and its continuous character and 
operations has an influence in determining 
the legal principles which we shall hereafter 
©tate, as those which belong to this case, 
and should not be overlc>oked by the jury in 
considering the evidence. It is for this pur- 
pose that allusion is made to it, and not for 
the purpose, gentlemen, of exciting your just 
indignation and shame that such things 
could be. 

Of course, the government on discovering 
the conspiracy, was bound to lay its strong 
arm upon it, to arrest and bring the guilty 
to justice, and this is the work and the duty 
of courts and juries. 

But the government sustains a relation 
and owes a duty to its citizens as weU as to 
its revenues, and its interests do not de- 
mand, and wiU not be promoted by the con- 
viction of any one who is not proved, in the 
manner required by the rules of law, to be 
guilty of the offence imputed to him. And 
so, gentlemen, you must come to a dispas- 
sionate consideration of this case, recollect- 
ing that the court, and the jury as a part of 
the court, have but one duty to discharge, 
but one object to attain, and that is to as- 
certain the truth, and to do justice with ab- 
, solute impartiality and fearless independ- 
ence. 

It is well known that the attention of the 
country has been drawn to these frauds. 
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and the occurrences which have taken place 
under your eyes during the trial show the 
waiin public interest in these cases. 

We feel it to be our duty to say, that 
while the indignation of eveiy right-minded 
citizen is justly excited against the real per- 
petrators of these frauds, the jury should 
be especially on their guard that this should 
not over-master, or in any way, or in the 
least degree, influence their judgment, in de- 
ciding the onlyussue before them, and that 
is whether the defendant was, and is fuUy 
proved to have been, a member of the con- 
spiracy. But in proportion to the extent of 
the indignation, may be the danger, if the 
jury are not sedulously on their guard, of 
including in the list of the guilty, persons 
named in connection with these frauds, but 
whose connection remains to be established 
in the manner and to the extent required by 
the law in all criminal cases. 

It is just as much the duty of the jury to 
acquit the innocent, as to convict those prov- 
ed to be guilty. 

The existence of a conspiracy in St Louis 
being admitted by defendant's counsel, this 
narrows your enquiry to a single question 
of fact, and that is, was the defendant one 
of the conspirators? ' 

Megrue, McDonald, Joyce, Fitzroy, Thorpe, 
Bngeike, Barton, Caneannon, Findlay Robb, 
Leavenworth, Bevis & Fraser, Curran, Ul- 
rici, and others here not named, are admit- 
ted to have been in the conspiracy; the 
question recurs whether the defendant was 
a member of this conspiracy? The govern- 
ment affirms it, and must prove it by legal 
evidence, in order to aslc a verdict in its fa- 
vor. The case of the defendant is peculiar. 
He was not engaged in the manufactui^e of 
distilled spirits. He was not in any man- 
ner connected with the revenue -service as 
an officer or agent. The theory of the gov- 
ernment is that he was sought out by the 
originators of the conspiracy by reason of 
his controlling power in a newspaper of ex- 
tensive circulation and influence, and his 
ability to assist, and t£ need be, to protect 
the conspirators in case of trouble. 

The government seeks to connect the de- 
fendant with the conspiracy by reason of 
his alleged receipt from week to week of a 
share of the illicit gains of the conspirators; 
no other motive is shown for his alleged 
membership in the conspiracy, and it is quite 
impossible to suppose he was a member un- 
less he was such for the purpose of pecun- 
iary gain. Accordingly the government has 
assumed the burden of showing the defend- 
ant's connection with the conspiracy by un- 
dertaking to prove that he did receive a 
share of the stolen tax, and really the ma- 
terial question upon' the evidence is wheth- 
er the govei"nment has shown this to the 
satisfaction of the jury, with the degree of 
positiveness required in criminal cases. 

Megrue testified that when he received 
each Saturday from the distillers his half of 
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tlie illicit gaiBS for the week, that after set- 
ting apart a certain portion for ttie store- 
keeper, for the deputy collector, and for the 
assessor, and some for the others, the rest 
of the money was divided_ each week into 
five equal parts, one-fifth for McDonald, one- 
fifth for Joyce, one-fifth for the witness Me- 
grue, and two-fifths, by direction of Joyce, he 
put into a package or packages, and delivered 
to John Leavenworth, a ganger (since de- 
ceased), each week, with directions to de- 
liver to Ford, the collector, and to McKee. 

Megrue says this was done invariably 
while he was the ring collector, from Sep- 
tember, 1871, to the faU of 1872. 

Whether Leavenworth ever delivered the 
packages to Ford or to McKee, the witness 
Megrue has no personal knowledge, and does 
not testify. 

Fitzroy testifies that TVhen he became col- 
lector for the ring he set apart each week 
a portion for McKee and Ford, until the 
death of the latter, when the division was 
in four equal parts instead of five. Bevis, 
one of the fraudulent distillers, testified that 
when he paid money to Megrue, he un- 
derstood from him that it was to go to 
Joyce, McDonald, McKee and Ford, but he 
does not know of his' own knowledge how 
it was distributed, or whether any of it 
came to the hands of McKee and Ford. The 
other distiUers gave no testimony on the 
point for whom they paid the money or 
whether it was delivered or not. 

Leavenworth reported to Megrue, as the 
latter swears, when subsequently receiving 
packages, that he had distributed or deliv- 
ered to McKee and Ford the packages pre- 
viously received for them. 

But, as we instructed you on the trial, 
and now repeat, such dedarations, that is, 
the declarations of LeavenwO^rth to Megrue, 
when he went back for money, from week to 
week, such declarations, while they are com- 
petent evidence to show the relations of 
Megrue and Leavenworth to each other, and 
to the transaction, and to explain the act of 
receiving money from week to week, they 
are not competent to establish the fact that 
the defendant, McKee, did receive the 
money, but such fact (which, under the cir- 
cumstances of this case, is equivalent to con- 
necting him with the conspiracy) must be 
shown by evidence other than the mere dec- 
larations and statements of a confessed con- 
spirator, not made to or in the presence of 
the defendant 

This is a rule of universal application, and 
the law on this subject may be here appro- 
priately stated. When a conspiracy is 
shown to exist,' the rule of law is that all 
acts done in furtherance of the conspiracy 
by any of the conspirators, though not in the 
presence of the others, and all declarations 
made by any of the conspirators to advance 
the common cause, or in connection with acts 
done in promotion of the conspiracy, though 
not made in the presence of the other con- 



spirators, are evidence against all the con- 
spirators. One conspirator in such cases is 
bound by all the acts and declarations of 
his fellow conspirators done and made to 
promote the common object; but mere dec- 
larations, that is, statements of real con- 
spirators, that some one else is a member 
of the conspiracy, is not evidence to estab- 
lish that fact; it must be established by 
independent evidence of the acts, conduct or 
admissions of the person himself, who is 
sought to be implicated; but if it is, by such 
other independent evidence, once established 
to the satisfaction of the jury that a person 
is a member of a conspiracy, then the rule 
above stated applies, and he is bound by the 
acts and declarations of his co-conspirators, 
done and made in furtherance of the illegal 
scheme, though not done or made in his 
presence. This distinction is plain enough, 
and when once clearly apprehended by the 
jury, not diflBlciTlt of application. I think, 
gentlemen, that after what I said to you on 
the trial, and what I have said now. you 
appreciate that distinction. It is important 
to bear that in mind, and I hope I have 
made it perfecfly dear. 

To establish the defendant's connection 
with the conspiracy the government relies 
chiefly upon the testimony of the following 
witnesses: First, Megrue, as to an alleged 
interview with McKee in 1875, at the Lin- 
deU Hotel, the circumstances of which need 
not be here stated, as they have been fully 
reheai-sed by the counsel on both sides, and 
are doubtiess fresh in your minds. That an 
interview of some character took place at 
the Lindell Hotel does not seem to be de- 
nied; but the circumstances under which it 
occurred and what was said and done are 
matters in dispute, and for you to determine 
upon the evidence after settiing the credit 
to be given to the witnesses who speak up- 
on the point. Second, upon the testimony 
of Fitzroy, particularly that portion of it in 
which he testifies to the payment of the sum 
of .?480 to McKee by Joyce and McDonald, 
in the presence of the witness, in October or 
November, 1873, and his subsequenUy mak- 
ing a memorandum of the amount. 

This is important testimony, because, if 
true, in the breadth of the statement of the 
witness, it tends directly to connect the de- 
fendant with the conspiracy. It is claimed 
by the defendant that this testimony is utter- 
ly unworthy of credit by the jury, because 
Fitzroy is a confessed conspirator, because 
it is improbable that McKee would have made 
the remark in the manner imputed to him by 
the witness, because the witness has been 
shown by Walsh to have a spite against the 
defendant, because he is a confessed conspir- 
ator, under indictment for alleged perjuries 
in connection with these frauds, and because 
of his statements, claimed to be contradic-. 
tory, in his testimony delivered before you. 
We shall hereafter speak of the credit due 
to the evidence of an accomplice, but in this 
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connection Tvill observe generally that really, 
ultimately, it is solely a question for you to 
determine, wlietlier, under tlie circumstances, 
you can safely place reliance upon sueh testi- 
mony. Keliance is also placed, by the gov- 
ernment, to connect the defendant with the 
conspiracy, upon the testimony of Bernard H. 
Engelke, one of the conspirators, particularly 
upon that portion of his testimony in which 
he details an interview held, as he says, at 
the instance of one Hardaway (also one of the 
conspirators) with McKee, in or about Octo- 
ber, 1S73. If that conversation occurred sub- 
stantially as Engelke testifies, it would tend 
to inculpate the defendant in the conspiracy 
charged against him. 

It is claimed by the defendant that this tes- 
timony also is unworthy of credence, not only 
because Engelke is an accomplice, but es- 
pecially because he has been contradicted on 
.this point by the evidence of Loms Bohle, and 
by the evidence of Hardaway, and by an offi- 
cial letter of Megrue's, dated August 20, 1874, 
in reference to the seizure of spirits in Col- 
orado. On the other hand, the government 
claims that Engelke is corroborated on this 
point by Barton, one of the conspirators, and 
what afterwards took place in connection 
with the Busby distillery; and that Harda- 
way is contradicted, to some extent, by the 
book-keeper of Engelke. That is what the 
government claims. There is much conflict 
in the evidence upon this subject. The only 
thing that seems to be agreed on is that for 
some reason, for some object, Engelke went 
once, and but once, to see McKee. When, 
for what purpose, and what was said then 
—these are matters of fact for you to de- 
cide, bearing in mind that Engelke states 
that he went to see McKee but once in con- 
nection with these matters. Reliance is also 
placed by the government on the testimony 
of Sehon D. Thorpe, one of the conspirators, 
to connect the defendant with the conspiracy. 

Without detailing them, it is sufficient to 
remark that Thorpe testifies to conversations 
with McKee, and as to arranging an inter- 
view between McKee and Megrue, which if 
true, as Thorpe states them, might imply (that 
will be for you to decide) on the defendant's 
part a connection with the conspiracy. 

And here, again, the main question is one 
which exclusively belongs to the jury, viz.: 
The credit to be given to the evidence of 
Thorpe, who is not only a conspirator under 
the indictment, but who admitted on the wit- 
ness stand that he had prevaricated, if not 
indeed sworn falsely, before the grand jury 
when he was first before it, and was asked 
if he knew of any whiskey being removed 
from the distilleries without the tax being 
paid on it, and that he replied "No;" where- 
as, he knew the contrary, at least in the 
sense of the enquiry, as he knew it was 
meant to be made. Reliance is also placed 
by the government to connect the defendant 
with the conspiracy upon the testimony of 
Bevis, in which he claims to have had an 



interview with McKee touching the danger 
from the removal of the Hardaways from of- 
fice and also a conversation with McKee dur- 
ing the session of the grand jury, as to the 
benefit that might enure to those who were 
or might be indicted if he, the defendant, 
were not indicted. 

Reliance is further placed by the govern- 
ment upon the testimony of Peter Gurran 
touching an alleged interview with McKee, 
and the exhibition to him of so-eaUed ring 
cheeks, wherein he stated that, unless cer- 
tain revenue suits pending against him were 
arranged, he would make trouble, and to 
which, he alleges, McKee replied: "These" 
(referring to the checks), "are dangerous doc- 
uments," and left him (Gurran) to infer that 
he would aid him in the said suits as desired. 

To connect the defendant with the conspir- 
acy, reliance is placed by the government 
upon the testimony of Caneannon, a confessed 
conspirator; particularly in relation to the 
letter said by Caneannon to have been writ- 
ten by the defendant to Findlay Eobb— 
ganger at Bevis & Eraser's distillery— during 
the visit of Gen. Sewell, a revenue agent, and 
to the testimony of the young men Bucher 
and Bevis, in connection therewith. 

Such, gentlemen, is the volume of the testi- 
mony on the part of the United States, ex- 
cept the brief and casual conversation with 
Merrill, adduced to prove the defendant's 
guilty participation in the conspiracy. It 
will be observed that, with the exception of 
Merrill and young Bucher, the witnesses of 
the government were all members of the con- 
spiracy. As to the testimony of conspirators, 
the rule of law is that they are competent 
witnesses. That means that either party has 
the right to compel them to be sworn. It 
also implies that when sworn you shall con- 
sider their testimony. They are competent 
witnesses, and under the legislation of con- 
gress they are compelled to testify. The tes- 
timony of conspirators is always to be re- 
ceived with extreme, caution, and weighed 
and scrutinized with great care by the jury, 
who should not convict upon it unsupported, 
unless it produces in their minds the fullest 
and most positive conviction of its truth. It 
is just and proper in such cases 'for the jury 
to seek for corroborating facts in material re- 
spects. It is just and proper to do it. It is 
not absolutely necessary. To establish a con- 
spiracy, or a person's connection therewith, 
it is competent to do so not only by direct 
testimony, but by facts and circumstances 
which produce a clear and positive conviction. 
' If any of the witnesses are shown know- 
ingly to have testified falsely— knowingly to 
have testified falsely on this trial or be- 
fore the grand jury touching matters here 
involved— this jury are at liberty to reject 
the whole of their testimony on the trial of 
this case. To the jury exclusively belongs 
the duty of weighing the evidence, and ul- 
timately this case comes down to that, gen- 
tien^en of the jury. The question for you. 
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under these rules of law, to deci^" upon this 
testimony, is peculiarly, exclusively, outl em- 
phatically a question for the jury, and the 
most delicate duty which you have to per- 
form in this case will be to settle the credit 
to be given, if any, to tiie testimony of these 
witnesses. Thai- the law commits to your 
judgment and conscience. 

To the jury exclusively belongs the duty of 
weighing the evidence and determining the 
credibility of thP witnesses. With that the 
court has absolutely nothing to do. The de- 
gree of credit due to a witness should be de- 
termined by his character and conduct, by his 
manner upon the stand, his relations to the 
controversy and to the parties— his hopes and 
his fears, his bias or impartiality, the reason- 
ableness or otherwise of the statements he 
makes— the strength or weakness of his rec- 
ollections, viewed in the light of all the oth- 
er testimony, facts and circumstances in the 
case. 

The defendant has produced an impressiye 
array of witnesses of the highest character, 
who have testified to his previous uniform and 
general good reputation as a man of unques- 
tioned integrity. This is competent evidence, 
and the good character of the defendant in 
this respect is a fact to be weighed and con- 
sidered by the jury, in the light of which 
they should view all the evidence and deter- 
mine the question of his innocence or guilt of 
the crime charged against htm in the indict- 
ment 

The defendant, by the policy of our law. 
can neither be compelled nor permitted to tes- 
tify. As a substitute for this deprivation, the 
burden to establish guilt is upon the govern- 
emmen', and the law clothes the defendant 
with a presumption of innocence which at- 
tends and protects him until it is overcome by 
testimony which proves his guilt beyond a 
reasonable doubt— beyond a reasonable doubt; 
which means that the evidence of his guilt as 
charged must be clear, positive and abiding, 
fully satisfying the minds and consciences of 
the jury. It is not sufficient, in a criminal 
ease, to justify a verdict of guilty, that there 
may be strong suspici6ns; or even strong 
probabilities ol guilt; nor, as in civil case^, 
a preponderance of evidence in favor of the 
truth of the charges against the defendant; 
but what the law requires is proof, by legal 
and credible evidence of such a nature that, 
when it is all considered by the jury, giving 
to it its natural effect, they feel, when they 
have weighed and considered it all, a clear, 
undoubting and entirely satisfactory convic- 
tion of the defendant's guilt. This, and this 
only, is required; but this much is required. 
If the case lb thus proved, the jury should 
convict; but if not, they should acquit 

The sense of duty faithfully and conscien- 
tiously discharged goes with us through life, 
and one of the recollections which never fails 
to give a deep and tranquil satisfaction, is 
the recollection of duty thus performed. 

Gentlemen, our duty is at an end. Tour 



most important duty here begins. The case 
is submitted to you. 

The jury returned a verdict of guilty, and the 
defendant was sentenced to pay a fine of $10,- 
000 and to two years' imprisonment. 

[NOTE. The defendant moved for a new 
trial upon these grounds, viz.: (1) For dis- 
qualification on the part of one of the jurors. 

(2) The reception in evidence of certain dec- 
larations made by Leavenworth to Megrue. 

(3) Misconduct on the part of tlie jurors in 
reading certain . newspaper articles concern- 
ing the trial. The court, after much considera- 
tion, denied the motion. Case No. 15,683. 
Subsequently the defendant moved in arrest of 
judgment, and to dismiss, which motions were 
overruled. Afterwards defendant was granted 
an unconditional pardon by the president, a 
copy of which he exhibited with his plea. See 
Id. 15,687, To these pleas the government de- 
murred, which demurrer was finally overruled. 
Id, 15,68S. 



Case M"o. 15,687. 

UNITED STATES v, McKEH. 

[4 Dill. 1; I 3 Cent Law J. 292.] 

Circuit Court E. D. Missouri. April 26, 1876. 

Remission op Indictment from District to Cir- 

ouiT Court — Recohd— C!opr of Isdictmentv- 

Arrest op Jodgment— Ebkobs of Form. 

1. The legislation of congress (Rev. St § 
1037 [9 Stat 72]), authorizing the district court 
by order entered on its minutes, to remit any 
indictment pending therein to the circuit court, 
does not require that the clerk of the district 
court shall transmit the original indictment, 
but an exemplification of the record, including 
a certified copy of the indictment 

[Cited in Burke v. Bunker Hill & S. Mining 

& Concentrating Co., 46 Fed. 650.] 
[Cited in Stone v. Sargent 129 Mass. 507.] 

2. Where a record copy of the indictment 
was transmitted to the circuit court, to which 
no objection was made by the defendant, who 
pleaded thereto, and went to trial thereon, and 
was convicted, the original indictment remain- 
ing on the filet" of the district court, it was 
held that even if the original indictment, in- 
stead of a copy, should have been sent, this 
was waived by the defendant, and under the 
remedial provisions of the statute {Rev. St 
§ 1025 [17 Stai. 198]), the defendant not hav- 
ing been prejudiced, was not entitled to have 
the judgment arrested. 

[Cited in U. S. v. Molloy, 31 Fed. 24.] 

From the tmnscript which has been remit- 
ted to the circuit court by the district court 
of the United States for the Eastern district 
of Missouri, it appears that at the November 
term, 1875, of the said district court, a grand 
jury found and retunied an indictment 
against the defendant, which charged him 
with having conspired with certain indi- 
viduals to defraud the United States of the 
tax on certain distilled spirits thereafter to 
be manufactured at designated distilleries, 
situated in the city of St Louis. [See Cases 
Nos. 15,685 and 15,686.] On this indictment- 
having been arrested upon capias— the de- 
fendant was arraigned in the district court 
entered his plea of not guilty, and was ad- 

1 [Reported by Hon. John F. Dillon. Circuit 
•Judge, nnd here reprinted by permission.] 
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mitted to bail under recognizance taken in 
•open court. 

At the same term of tlie district court, on 
motion of tlie attorney of the United States, 
it was ordered, hy a proper entry ujwn the 
minutes, that the indictment he remitted to 
the adjourned September term of the circuit 
<;ourt, which was to convene on the 4th day 
of January, 1876, and that the defendant ap- 
pear at said adjourned term, on said day, 
find answer said indictment and all orders 
touching the same which might be made by 
said circuit court. The order, as entered of 
record in the district court and duly cer- 
tified to the circuit court, is in the following 
words: "This day comes the United States, 
by the district attorney, and on the motion 
of said attorney, it is ordered that the in- 
dictment in this cause be and hereby is re- 
mitted to the next adjourned term and ses- 
sion of the circuit court of the United States 
in and for the Eastern district of Missouri, 
to be begun and holden at the city of St. 
Louis, in said Eastern district of Missouri, 
on the first Tuesday, the 4th day, of Jan- 
uary next, A. D. 1876, for proceedings there- 
on according to law. And it is further or- 
dered that the said defendant, William Mc- 
Kee, be and appear at and before said cir- 
cuit court on the said 4th day of January 
next, to answer to the charges as contained 
in the said indictment herein against him, 
and obey any and all the orders that may 
be made by said circuit court in relation to 
said indictment during the pending of the 
same, in obedience to the recognizance here- 
tofore entered into by him herein." 

In obedience to this order, the clerk of the 
district court certified under seal and re- 
mitted to the circuit court, a true transcript 
of the record and proceedings in this case, 
to which was appended the following cer- 
tificate: "I, Joseph H. Olark, clerk of the 
district court of the United States in and 
for the Eastern district of 3aJssouri, do here- 
by certify the writings "hereto annexed to 
be a true transcript of the indictment, ca- 
pias, and return on same, and of the pro- 
ceedings had in case No. 919, A. D. 1875. of 
the United States, plaintiff, against William 
McKee, defendant, as fully as the same re- 
main on file and of record in said case, in 
my ofB.ce." This transcript of the record 
was duly filed in the circuit court. At the 
adjourned term (January, 1876), the defend- 
ant appeared in the circuit court and with- 
drew the plea of not guilty, and by leave 
of court demurred to the indictment, and 
the demurrer having been overruled, he 
thereupon again pleaded not guilty; was 
tried by a jury, which returned a verdict of 
guilty. A motion for a new trial was made 
and overruled [see Case No. 15,683], and now 
the defendant moves in arrest of judgment 
and to dismiss on the ground: (1) That 
there is no indictment against the defendant 
pending in the circuit court (2) That the 
circuit coiuft has no jurisdiction of the case. 



(3) That the defendant was not tried on the 
original indictment, but on an alleged copy 
thereof. The original indictment was not 
transmitted by the clerk of the district court 
to this court, but a certified copy thereof; the 
original indictment and original papers all 
the tirne remaining in the district court. The 
objection that the original indictment, and 
not a copy thereof, should have been remit- 
ted to the circuit court, was not made or sug- 
gested until after the trial and verdict The 
order of remission was made tmder Kev. St § 
1037, which provides that "whenever the dis- 
trict attorney deems it necessary, any circuit 
court may, by order entered on its minutes, 
remit any indictment pending therein to the 
next session of the district court of the same 
district, where. the offense charged in the in- 
dictment is cognizable by the said district 
court; and, in like manner, any district court 
may remit to the next session of the circuit 
court of the game district any indictment 
pending in said district court, and such remis- 
sion shall carry with it all recognizances, pro- 
cesses, and proceedings pending in the case 
in the court from which the remission is 
made; and the court to which such remission 
is made shall, after the order of remission is 
filed therein, act in the case as if the indict- 
ment and all other proceedings in the same 
had been originated in said court" . 

David P. Dyer, U. S. Atty., and James O. 
Broadhead and Lucien Eaton, Special U. S. 
Asst Attys. 

Knim & Madill, Henry A. Glover, D. W. 
Voorhees, and Wm. M. Hatch, for defendant. 



Before DILLON, Circuit Judge, 
TREAT, District Judge. 



and 



DILLON. Circuit Judge. The objection re- 
lied on is that the circuit court acquired no 
jurisdiction over the defendant and the case, 
because under the order of the district court 
remitting the indictment, the original indict- 
ment was never transmitted to this court, 
but only a certified copy thereof. It is also 
contended by the defendant, that if the pres- 
ence of the original indictment is not a juris- 
dictional requisite, yet, inasmuch as the stat- 
ute contemplates tnat the defendant shall be 
tried upon the original, and not upon a copy, 
he has not been legally convicted, and judg- 
^ment should be arrested. Both of these ob- 
jections fail if the statute does not require 
the original indictment to be transmitted 
with the rest of the record and the order of 
remission. 

IVhen this question, which is new, and has 
never been decided, was first started, it oc- 
curred to us that the language of the statute 
(Eev. St. § 1037), viewed in connection with 
other statutes as to the removal of causes 
from state to federal coui'ts, contemplated 
that the indictment, that is, the original in- 
dictment, and all recognizances, processes, 
and papers— in a word, the original files- 
should be transmitted to the court to which 
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the case is sent. Subsequent reflection and 
examination Mve satisfied us that the lan- 
guage of the section, taken altogether, shows 
that it was the purpose of congress to au- 
thorize the transfer from the one court to the 
other of a criminal ease — of the whole case, 
and all the proceedings in the same— and this 
is the burden and object of the statute, and 
not the particular form in which the record 
of the one court should be sent to the other. 
The case originated in the district court. 
The indictment and other proceedings there- 
in were part of the records of that court. An 
indictment, when found by a grand jury, 
and presented to and received by the court, 
passes into and becomes a part of the rec- 
ords of the court 1 Bish. Cr. Proc. (2d Ed.) 
§ 36; State v. Gibbons, 4 N. J. Law, 40. The 
indictment being the original accusation of 
the grand jurj', and a part the records of the 
court to which it is presented, is always be- 
fore the court, and in that court it is, per- 
haps (under the practice in this country), the 
best evidence of its existence and contents. 
But in other coiurts the practice and law are 
settled that the existence of an indictment 
and its contents may be shown by exemplifi- 
cation of the record of the court in which it 
is found, and it is not necessaiy, if, indeed, 
competent, to produce the original indict- 
ment. .Porter v. Cooper, 6 Oar. & P. 354; 
Eex V, Smith, 8 Barn, & C. 341; Bishop v. 
State, 30 Ala. 34; Rose. Cr. Br. (7th Am. 
Ed.) 165; Harrall v. State, 26 Ala. 52; Major 
V. State, 2 Sneed, 11; Vail v. Smith, 4 Cow. 
71; 1 Greenl. Ev. § 502. And in England it 
is settled that the finding^ of an indictment 
in another court cannot be proved by the 
production of the original by the clerk of 
the court in which it is found, but it must 
be proved by a record regularly drawn up 
containing a copy of it. Rex v. Smith, 8 
Bam. & a 341; Rose. Cr. Ev. (7th Am. Ed.) 
165. In England indictments found in in- 
ferior jurisdictions may be removed, with all 
the proceediQgs thereon, at any time before 
trial, into the king's bench, to have their 
validity determined and to prevent a partial 
and insufficient trial in the court below. 
4 Bl. Comm. 320, 321; 1 Chit. Cr. Law, 371 
et seq. The English books always speak of 
the "removal of the indictment" and the 
"delivery of the indictment" to the higher 
court, but in point of fact the original indict- - 
ment remains in the coiui; in which it is 
found, and only the record of it and the pro- 
ceedmgs of record touching it are sent to the 
higher court. The removal is effected by 
the writ of certiorari, which issues out of 
the king's bench, directed to the judges or 
officers of the inferior court in which the in- 
dictment is pending, and commands them to 
certify "all and singular the said indict- 
ment," etc. 1 Chit Or. Law, 387. Notwith- 
standing the command of the writ is to 
certify the indictment, the writ is executed 
by transmitting "the record of the indict- 
naent" and the other proceedings of record 



thereon— and not the original indictment (1 
Chit Or. Law, 394; Id. 334), where it is 
expressly said that the "copy of the indict- 
ment" is transmitted to the superior court 
In State v. Gibbons, 4 N. J. Law, 40, 44, 
the original indictment was sent to the su- 
preme court, and it was held to be improper 
and insufficient The chief justice observed: 
"When the grand jury return into court and 
present an indictment, an entry is made in 
the minutes of such presentment, stating 
against whom the same is, and for what 
crime; and then the indictment itself passe.** 
to the files of the court, there to remain imtU 
it becomes necessary to malce up the record, 
* * * and then to be affiled among the 
rolls. * * * In all cases where a certiorari 
is presented, whether before or after plea 
pleaded, it is essential that the proceedings, 
so far as they have gone, be enrolled, and 
that that roll, and nothing else, be certified 
to the upper court" 

The removal of a criminal case in England 
after bill of indictment foimd, by certiorari, 
from an inferior to a superior jurisdiction, 
for trial by jury and judgment, is quite 
analogous to the remission provided for by 
the statutes of the United States from one 
of its courts to the other. The English 
books invariably speak of the "removal of 
indictments" by certiorari (see Chit, Cr. 
Law, c. 10, p. 371), when, in fact the re- 
moval is not of the original, but of the rec- 
ord duly certified, which includes a copy of 
the indictment The command of the writ is 
to "send the indictment," which is obeyed 
by sending the record of the indictment. 
The trial is had upon the copy or record thus 
returned. So, when our statute provides 
for tlie remission of the indictment, it may 
well be construed to mean an exemplified 
copy or record of the indictment, to be sent 
with the other records pertaining to the 
case. It is just as important or as little im- 
portant that the original bill of indictment 
found at the sessions should be in the king's 
bench for the trial of the defendant thereon 
by a jury as that it be in the federal court 
to which a criminal case has been sent by 
the court to which the indictment was orig- 
inally presented. It is essential to the juris- 
diction of the district comt that the indict- 
ment should have been presented to it by 
a grand jury impaneled in that court, and 
these facts ought to appear of record there- 
in. If that court acquired no jurisdiction 
before the order remitting the Indictment, 
the circuit court could acquire none in con- 
sequence of the ffiing of the order of remis- 
sion. Undoubtedly, all the record relating 
to the case remitted, including recognizances 
taken in open court and entered of record, 
and aU the proceedings of record, should be 
transmitted to the court to which the remis- 
sion is ordered, as well as the indictment. 
All these other facts of record must go by 
exemplification or certified copy, and, if so, 
why not in the same manner the indict- 
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ment and process? This is the nsnal way 
of transmitting or sending the record in a 
case from one court to another; and the 
practice contended for by the defendant of 
sending away the originals would compel 
the court in which the indictment was found 
to part with its records and leave them in- 
complete. And the hooks show that unless 
the statute requires the original papers to be 
sent, the practice is to send exemplifications 
or certified copies. 

Very little aid is to be had from the deci- 
sions of the state courts construing special 
statutes on the subject of changes of venue 
in criminal cases. They all concur in hold- 
ing that when the statute authorizes the 
trial to be had upon the record copy of the 
indictment instead of the original, this may 
be done. Harrall v. State, 26 Ala. 52; Major 
V. State, 2 Sneed, 11; Bishop v. State, 30 
Ala. Zi; Reynolds v. State, 11 Tes. 120; 
Ruby V. State, 7 Mo. 208; Bramlett v. State, 
31 Ala. 376. 

Whether the defendant may be' tried or 
sentenced upon a copy of a lost indictment, 
is not a question before us, and in respect 
of which there may be doubt under the de- 
cisions, unless it is a copy of record. Gana- 
way V. State, 22 Ala. 772; Bradshaw's Case, 
16 Grat 507; Mount v. State, 14 Ohio, 295; 
Ruby V. State, 7 Mo. 206; 1 Bish. Or. Proc. 
(2d Ed.) § 1215, and cases cited. In the case 
of Browning v. State, SO Miss. 656, it was 
urged that the court erred in forcing the 
prisoner to trial on a copy of the indictment 
instead of the original. He was indicted in 
one coimty, and the venue was changed to 
another county. In a change of venue in 
civil cases the statute directed that the 
original papers be transmitted, but the stat- 
ute in criminal cases made no provision on 
the subject The clerk transmitted a certi- 
fied copy of all the orders, etc., including a 
copy of the indictment, and it was held that 
the defendant was properly tried thereon. 
The court remarked that tmless authority 
to transmit the original papers "is conferred 
by the legislature, it would be clearly illegal 
for the clerks of the circuit courts to part 
with the original papers or records pertain- 
ing to a prosecution therein pending. All 
that a clerk could do in such cases— and 
we must infer that it was all the legislature 
intended to be done— is to transmit a perfect 
transcript of all the original papers in the 
cause, the minutes or records of the court 
containing the orders, and proceedings of 
the court in relation to the same, properly 
certified." In Shoemaker v. State, 12 Ohio, 
43, 51, the statute in terms required the 
"original indictment" to be transmitted when 
the prisoner elected to be tried in the su- 
preme court. 

Our judgment is that there is no positive 
requirem'ent in the statute (Rev. SL § 1037) 
that the original indictment should be sent; 
that, like the other proceedings in the case, 
the indictment is part of the record of the 
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cause, and that it was properly certified as 
such to the circuit court, and that on the 
filing of the same, with the order of remis- 
sion, that court bad jurisdiction to try the 
defendant on the indictment and record thus 
certified and filed. 

But suppose we are mistaken in the view 
that the statute authorizes or requires the 
copy instead of the original indictment to be 
sent, does it follow that the comrt acquired 
no jurisdiction? A certified copy was sent. 
It is not suggested that it was not a faithful 
copy, word for word. The defendant treat- 
ed the exemplified or record copy as the in- 
dictment He demurred to it, and after- 
wards went to trial upon it He made no 
objection to it K he had been acquitted, it 
would certainly have been severe to have 
applied to him the doctrine his counsel now 
maintain to be correct, namely: that the 
whole proceeding was coram non judice and 
void, because the court had no jurisdiction, 
and hence he would be liable to be again 
tried. It is indisputable that the defendant 
has suffered no prejudice- in fact because 
he was tried upon the certified copy instead 
of the original. Having treated the record 
copy throughout as equivalent to the orig- 
inal, the defendant must be taken to have 
waived the right if it exists, to a trial upon 
the original indictment, tvheu he fails to 
make the objection trntil after verdict. The 
cases are numerous, partieolarly in modern 
times, and where the ofEense is a misde- 
meanor, in which rights, technical in their 
character, and where no prejudice has re- 
sulted, have been considered as waived. 
Ruby V. State, 7 Mo. 206; Major v. State, 2 
Sneed, 11; Shaw v. State, 18 Ala. 547; Pat- 
terson V. XS. S., 2 Wheat [15 U. S.] 221; 1 
^ish. Or. Proc. §§ 117, IIS, 125. 

Inasmuch as it is not claimed that the 
exemplification of the indictment on which 
the defendant was tried is in any respect 
variant from the original on file in the dis- 
trict court, we have the means of a positive 
assurance that there has been, and could 
be, no prejudice to the defendant because 
the trial was upon the one instead of the 
other. Thus the case, in any view which can 
be taken of it, comes within the remedial 
provisions of section 1025 of the Revised 
Statutes: "No indictment found and pre- 
sented by a grand jury in any district or 
circuit or other court of the United States, 
shall be deemed insufficient, nor shall the 
trial, judgment, or other proceedings thereon 
be affected by reason of any defect or im- 
perfection in matter of fol-m only, which 
shall not tend to the prejudice of the defend- 
ant" 

The motion in arrest and to dismiss are 
overruled. Motions overruled. 

NOTE Ffrom 3 Cent Law J. 292]. Alter the- 
reading of this opinion. Judge DILLON pro- 
ceeded to pronounce sentence as follows: The 
(letViidant has been indicted under this section 
(§ 5440) of the Revised Statutes [14 Slat 484]: 
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If two or more persons conspire either to 
commit any ofEence against the United States, 
or to defraud the United States in any manner 
or for any purpose, and one or more of such 
parties do any act to effect the object of the 
conspiracy, all the parties to such conspiracy 
shall be liable to a penalty of not less than 
$1,000 and not more than ¥10,000, and to im- 
IJrisonment not more than two years." If the 
circumstances connected with this trial were 
not so fresh in the public mind, it would be a 
fitting occasion to review them briefly, in or- 
der that the views which guide the court in 
the punishment, which, in the exercise of its 
duty, it becomes necessary to pronounce as min- 
isters of the law, might be the more fully seen. 
It will be observed that within certain limits 
the statute gives to the court a discretion as 
to the amount of punishment. It would have 
relieved both of us of a great deal of responsi- 
bility if the statute itself had fixed, and in un- 
varying terms defined, the amount of punish- 
ment; but the statute, doubtless for wise rea- 
sons, has fixed limits within which the discre- 
tion of the court may range and adjust, accord- 
ing to its own judgment aJid view, as best it 
may, the punishment which seems, under all 
the circumstances, the best fitted to a particu- 
lar ease. We have discretion to fix a pecuni- 
ary penalty to be paid in the sum of $10,000. 
There is a discretion also as to the place of im- 
prisonment, the language of the statute being — 
"and to imprisonment not more than two 
years"; this, particular statute not stating 
where — whether in the county jail or in the 
penitentiary of the state— that imprisonment 
shall be had. If we should consider only the 
magnitude of the alleged fraud in these cases, 
if we should consider -that only,— for we must 
assume, in pronouncing judgment, that the ver- 
dict of the jury is true,— it would lead the 
court to pronounce the highest penalty, and 
the severest punishment; but when we consid- 
er that certainty, rather than severity of pun- 
ishment has been shown by the history of the 
criminal laws and jurisprudence in all coun- 
tries to conduce to the most eJEcient admin- 
istration of criminal law; that the object of 
judicial sentence is not primarily, if at all, to 
punish the offender,' except as far as this is 
necessary to the protection of society; that 
there is also a civil liability for these frauds 
in actions on bonds, or in an action, as at com- 
mon law, to the full extent, or to the full ex- 
tent of the parties' ability to respond to them 
as a criminal responsibility, and that these 
penal provisions are largely intended to aid 
this civil responsibility and to prevent these 
frauds, and become the instrument of reim- 
bursing the government; that there is a dis- 
tinction taken in the statute — and one which I 
may remark, also exists in reason and in the 
natur'e of tilings— between official offenders, 
and those who have occupied no official posi- 
tions, broken no official oaths, and betrayed no 
official trusts, — ^these are circumstances, on the 
olher hand, to be considered in mitigation in 
affixing the amount of punishment, and they 
have been considered. When these eases on 
demurrer were before Mr. Justice Miller and 
Judge 'Treat at the last September term, in 
the course of his judgment m overruling the 
demurrer to the indictment. Justice Miller said: 
"All the world over, those who have a trust 
reposed in them, are held to a more rigid ac- 
countability than others, and the violation of a 
trust is punished more severely when commit- 
ted by them than where no such also special 
trust is imposed."' In this connection it is also, 
but just to remember the previous good charac- 
ter of the defendant. In a great strait, and ex- 
tremely like this, a long lifetime of usefulness 
and upright conduct should come largely to his 
aid, and with us has been a veir controlling el- 
ement in guiding our discretion as to the 
place of punishment. 
I confess to another consideration which 



has had great weight with me, perhaps great- 
er weight than it should have; that is, the 
indelible stain and stigma which attaches to 
imprisonment in the penitentiary, not upon the 
man alone, but upon his wife and children, and 
upon the latter after he has gone from them. 
It is a. terrible consequence of crime that its 
dark shadow covers the offended, as weU 
as the offender, and it is a terrible thought 
that one's children are likely to be taunted 
with it in after years, that their father has 
been ^ in the penitentiary of the state. In 
felonies, among confirmed offenders, in crimes 
involving great turpitude, such punishment is 
absolutely necessary often, but in mere misde- 
meanors, particularly when committed for the 
first time, it is to be avoided where it can be 
consistently with a sense of duty. I would 
rather have the reflection, when I lie down at 
night, that I had erred, if err I must, on the 
side of mercy, than on the -side of undue se- 
verity; it will give sweeter sleep, and leave 
behind it better memories. Now, consideiing 
all the circumstances of this case, without fur- 
ther enlarging upon them, our judgment is 
that the defendant pay the maximum fine of 
§10,000, and that he be imprisoned in the coun- 
ty jail for the space of two years. 

[The defendant exhibited a copy of his par- 
don with/ his plea. To this plea the plaintiff 
demurred, which demurrer was overruled by 
the court. See Case No. 15,688.] 



Case No. 15,688. 

UNITED STATES v. McKEE. 

[4 Dill. 128; 1 6- Reporter, 7; 10 Chi. Leg. 

News, 18; 6 Am. Law Eec. 196; 23 Int. 

Rev. Ree. 338; 25 Pittsb. Leg. J. 39.] 

Circuit Court, E. D. Missouri. Sept. 28, 1877. 

ISTEKXAL RbVEN'DE — JuDGMEST IN CltlMIKAL CaSB 
— SUBSEQOENT CiVIL SulT FOR PESALTY — 

Effect of Pardon. 
1. The defendant was indicted, convicted, 
and punished under section 5440 of the Revised 
Statutes for conspiring with certain distiUera 
to defraud the United States, by the unlaw- 
ful removal of distilled spirits from their dis- 
tilleries, without the payment of taxes. U. S. 
V. McKee [Cases Nos. 15,685, 16,686, and 
15,687]. In the present suit he was sued 
civilly, under section 3296 of the Revised Stat- 
utes [15 Stat. 140], to recover the penalty of 
double the amount of the taxes of which the 
government had been defrauded by means of 
the said conspiracy, the two transactions be- 
ing the same. It was held that the present 
suit for the penalty was barred by. the judg- 
ment in the criminal case. 
[Distinguished in Re Leszynsky, Case No. 8,- 

279. Cited in U. t3. v. De Grieff, Id. 14,936; 

Coffey V. U. S., 116 U. S. 445, 6 Sup. Ct. 

440. Followed iu'U. S. v. One Distillery,' 

43 Fed. 852. Distinguished in U. S. v. 3 

Copper Stills, 47 Fed. 499.. Cited in U. 

S. V. Shapleigh, 4 G. C. A. 237, 54 Fed. 

133. Distinguished in U. S. v. Olsen, 57 

Fed. 582.] 

[Distinguished in Rolhns v. Breed (Sup.) 
S N. Y. Supp. 49.] 

2. " The unconditional pardon by the president, 
of the offence charged in the indictment, is a 
bar to the present suit. 

[Distinguished in Re Leszynsky, Case No. 8,- 

279.] 
[Cited in Knapp v. Thomas, 39 Ohio St. 381.] 

This is a civU action by the United States 
against William MeKee, based upon section 
3296 of the Revised Statutes of the United 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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States, to recover the penalty of double the 
amount of taxes on distilled spirits, out of 
which the government alleges it was de- 
frauded, by means of a conspiracy entered 
into for that purpose by the defendant and 
certain named distillers, for the unlawful 
removal by the distillers of said spirits 
without the payment of taxes. In these re- 
movals It is alleged that the defendant, 
McKee, aided and abetted. To this petition 
the defendant pleaded: First. That he had 
been indicted in this court, and convicted 
and punished for the same ofCence, and the 
plea sets forth the substance of the indict- 
ment, and the judgment of the court, by 
which he was sentenced to pay a fine of 
?10,000, and to imprisonment in the county 
jail for two years. This record showed 
that the defendant was indicted under Rev. 
St. § 5440, and the overt acts charged in the 
indictment are alleged to be the imlawful 
removal of the same distilled spirits, with- 
out the payment of taxes, for which the pen- 
alty here sought to be recovered is denoun- 
ced by section 3296 of the Revised Statutes. 
[See Cases Nos. 15,685, 15,686, 15,683, and 
15,687.3 Second. The defendant pleaded a 
full and unconditional pardon by the presi- 
dent, and he exhibits a copy of the pardon 
with his plea. To these pleas the govern- 
ment demurred, on the ground that they 
constituted no bar to the present action. 

Mr. Bliss, Dist. Atty., for the United 
States. 

C. H. Krum and H. A, Clover, for defend- 
ant 

Before MILLER, Circuit Justice, and 
DILLON, Circuit Judge. 

MILLER, Circuit Justice. This is a civil 
action brought by the government ag^nst 
"William McKee, to recover the liability 
which section 3296 of the Revised Statutes 
denounces, of double the amount of taxes of 
which the United States has been defraud- 
ed by the unlawful removal of whiskey from 
the distilleries of divers persons, at differ- 
ent times, within this district. 

The petition charges that in all these re- 
movals the defendant, in the language of 
the statute, aided and abetted. 

To each and all of these charges defendant 
makes two defences. 

1. That he has been indicted in this court, 
convicted, and punished for the same of- 
fences. 

2. That for these offences he has been 
pardoned by the president; and he exhibits 
a copy of the pardon with his plea. 

To this answer the plaintiff demurs. 

In determining the sufficiency of both 
these defences, it is necessary to ascertain 
clearly the nature of the offence charged in 
the indictment for which the defendant has 
been punished; for if- it is the same offence, 
as defined by law, for which he is now 
prosecuted, and is also for the same traus- 
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actions, our laiws forbid that he or any one 
else shall b'e twice punished for the same 
crime or misdemeanor. 

In the former trial he was indicted for a 
conspiracy to defraud the government of 
the United States out of taxes due on whis- 
key distilled by the several parties men- 
tioned, and that in pursuit of that conspira- 
cy other parties than defendant— who were 
his co-conspirators— did unlawfully remove 
said whiskey. 

It thus appears that the whiskey .was ac- 
tually removed; that by this removal the 
government was defrauded of its taxes; 
that defendant was one of the several per- 
sons who conspired together to do this act, 
though it was not charged that he personal- 
ly took part in the acts of removal. 
' In the present case, while he is not char- 
ged with a conspiracy by that name, he is 
charged with aiding and abetting this same 
removal, and, if convicted. wiU be punished 
for the same removals. 

TVe are all of opinion that his joining the 
conspiracy, of which the purpose was to re- 
move the whiskey, was aiding and abetting 
the removal " which was effected by means 
of that conspiracy. 

How can a man more effectually aid an 
unlawful act than by coimseling and advis- 
ing its execution, and giving his influence 
to its support, and the best energies of his 
mind to devise the safest and surest means 
of its accomplishment? If three men agree 
to compass the death of another, and one of 
them puts their joint purpose into effect, 
do not the other two aid and abet the mur- 
der? and is not such an agreement also a 
conspiracy to murder the victim? 

"We are, therefore, of opinion that if the 
specific acts of removal on which this suit 
is brought are the same which were proved 
in the indictment, the former judgment and 
conviction is a bar to the present action; 
and we are also of opinion that the allega- 
tions of the answer are sufficient averments 
that they are the same. If the counsel for 
the United States thinks they are not the 
same, he can take issue on that plea, and 
have the issue tried. 

Little need be said about the plea of par- 
don, because if the indictment and sentence 
of McKee were for the same offences, both 
in law and in fact, for which this action is 
brought, it is conceded that the pardon is 
also a bar to the civil suit. If it is not con- 
ceded, we have no doubt that it is so. As 
it stands in connection with the averments 
of the answer, we hold it to be a good plea_. 
Whether it would be a good bar to an ac- 
tion for acts not included in that prosecu- 
tion, but of the same character, we need 
not now decide, though I have, personally, 
a strong opinion that it would. 
. The demurrer is overruled. 

Demurrer overruled. 

See U. S. V. McKee [Cases Nos. 15,687, 15,- 
685, and 15,686.] 
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Case KTo. 15,689. 

UNITJBD STATES v. McKEE. 

[Rev. Cas. 70.] 

Circuit Court, S. D. Illinois. 

REBEiiLioN — License to Trade in" Insurgent 
Territory— Confiscation Laws. 

[One having a license to trade in insurgent 
territory, under the act of July 13, 1861 (12 
Stat. 2o5), could not, in virtue thereof, ac- 
quire, by purdiase or otherwise, any valid 
title to merchandise which was the individual 
property of an agent of the so-called Confeder- 
ate States; for by the act of July 17, 1862, § 
5 (12 Stat. 589), all the property of officers and 
agents of that government were made con- 
fiscable to the United States, and all sales 
or transfers thereof by them declared null 
and void.] 

TREAT, District Judge. On the 16th of 
March, 1864, the United States navy seized 
137 bales of cotton and a lot of rope, bagging 
and leather on the bank of the Red river, in 
Louisiana, The proceeds of this property are 
now claimed by John H. McKee. The proof 
shows this state of the case: The claimant 
has been a resident of New Orleans since the 
commencement of the Rebellion. The cot- 
ton, rope, bagging and leather were the indi- 
vidual property of A. "W. McKee, a resident 
of upper liOuisiana and from October, 1862, 
to the fall of 1864 the general agent of the 
treasury department of the Confederate States 
to purchase and dispose of cotton in the state 
of Texas and that part of Louisiana lying 
west of the Mississippi river. The claimant 
purchased the property in question of A. W. 
McKee on the 4th of March, 1864. The proof 
tends to show that he had a license to trade in 
insurgent territory issued under the provi- 
sions of the act of July 13, 1861. And he had 
permission from the commander of the United 
States forces in the department of the Gulf to 
pass through the United States lines into 
Upper Louisiana and bring away any property 
that he might there purchase. Section 5 of 
the act of congress of July 17, 1862, provides 
"that to insure the speedy termination of the 
present Rebellion, it shall be the duty of the 
president of the United States to cause the 
seizaire of all the estate and property, money, 
stocks, credits and effects of the persons here- 
inafter named in this section, and to apply 
and use the same and the proceeds thereof, 
for the support of the army of the United 
States." The enumeration of persons in- 
cludes "any person hereafter holding an office 
or agency under the government of the so- 
called Confederate States of America." And 
the section thus concludes, "and all sales, 
transfers or conveyances of any such property 
shall be null and void; and it shall be a suffi- 
cient bar to any suit brought by such person 
for the possession or use of such property, or 
any of it, to allege and prove that he is one 
of the persons described in this section." A. 
W. McKee accepted and held an important 
official position from the government of the 
Confederate States after the passage of this 
statute. And he continued to hold that posi- 



tion when he transferred the property in 
question. The statute was therefore strictly 
applicable to him and the property. It de- 
prived him of the power of making any valid 
disposition of the property. It expressly de- 
clared any sale or transfer to be void. In 
this state of the case it is very clear that the 
claimant acquired no title. His purchase 
was simply void, because A. "W. McKee had 
no capacity to dispose of the property. The 
claimant's license gave him no right to deal 
in this property. A statute subsequent in 
date to the one under which his license is- 
sued, prohibited any sale or transfer of the 
property. The provisions of the act of July 
13, 1861, so far as they are in conflict with 
those of the act of July 17, 1862, must give 
way. It is a familiar principle of law, that 
where two statutes are inconsistent- with each 
other the later statute must prevail. To the 
extent of the repugnance between them, the 
later statute is a modification or repeal of 
the former. If, therefore, the license issued 
under the act of July 13, 1861, in terms au- 
thorized the claimant to trade generally with- 
in insurgent territory, the act of July 17, 1862, 
must be considered as restricting that author- 
ity to the property of those holding no official 
relation to the government of the Confederate 
States The claim must be dismissed. 



UNITED STATES (McKEE v.). See Case 
No. 8,850. 



Case ISTo. 15,690. 

UNITED STATES v. MACKENZIE et al. 

[1 N. T. Leg. Obs. 227.] 

District Cotirt, S. D. New York. Jan. 10, 
1S43. 

Murder on High Seas — Motion for Warrant 
OF Arrest— Naval Court Martial. 

Where parties are charged with having com- 
mitted the crime of murder on the high seas, 
and an investigation, in a regularly organized 
court of inquiry, is instituted by the secretary 
of the navy, the United States district court 
will not grant a warrant to arrest lie parties 
so charged, pending such proceedings. 

This was an application by Mr. J. B. 
Seholes, on behalf of Margaret E. CromweU, 
widow of Samuel Cromwell, for a warrant 
to apprehend Commander [Alexander S.] 
Mackenzie and Lieutenant [Guert] Ganse- 
voort, charged with the wilful murder of 
the said Samuel Cromwell. The learned 
counsel made this application on affidavits. 

BETTS, District Judge. Two affidavits 
were presented me yesterday afternoon, and 
an application founded on them was made 
by counsel, for a warrant to arrest Alexan- 
der Slidell Mackenzie and Guert Gansevoort, ~ 
for murder committed on the high seas. 
The affidavit of Margaret E. Cromwell states, 
that she is the widow of Samuel Cromwell, 
and charges, that she is informed and be- 
lieves her husband was put to death the 



£26 Fed. Cas. page 1119] 



(Case ISTo. 15,690) U. S. v. MACKENZIE 



first day of December last, at sea, on board 
the United States brig Somers, by order of 
Mackenzie, and that Gansevoort aided, abet- 
ted, and assisted in the said killing; that 
he was put to death without the form or 
semblance of a trial, and without the least 
legal evidence of the guilt or misconduct of 
said Cromwell. She, further states, that she 
is informed and believes, that said Cromwell 
was put in irons on board the said brig the 
27th day of November, and remained thus 
confined until the first day of December, 
and when within two or three days' sail of 
the Island of St Thomas, he was, by order 
of the accused, deliberately put to death by 
hanging at the yard-arm of said brig. The 
other deposition, made by Charles Cleve- 
land, alleges, that he was present on board 
the U. S. ship North Carolina, and on or 
about the 29th day of December last, heard 
a report or written statement read, and al- 
so heard Mackenzie, the accused, admit it 
was made by him; and in that statement 
Mackenzie admitted, he did deliberately put 
to death Samuel Cromwell, by hanging him 
at the yard-arm on board the TJ. S. brig 
Somers, on the high seas, on the first day of 
December last; and also, that the deponent 
heard Gansevoort, the other party accused, 
acknowledge, that he aided and abetted Mac- 
kenzie in the said act The counsel also sub- 
mitted a published report of the statement 
of Mackenzie, and the proceedings thereup- 
on, referring to that as evidence of his ad- 
jmission and the manner in which it was 
made. 

It is first to be remarked, in respect to this 
proceeding, that it is not conducted in the 
method usually employed in criminal ac- 
cusations in this district. The district at- 
torney is the ofiicial representative of the 
government in criminal prosecutions. [Levy 
Court of Washington v. Ringgold] 5 Pet [30 
U. S.] 451. And it can rarely happen that 
a magistrate will feel bound to investigate 
charges which have been made known to the 
district attorney, and which he then declines 
to prosecute or countenance. It by no means 
follows, that the unwillingness or refusal of 
that officer to institute a. criminal prosecu; 
tion, will debar a judge or magistrate in- 
vestigating charges which come before them 
properly authenticated, or will control them 
in the exercise of a full discretion in the 
matter; but it is found most conducive to 
the orderly administration of justice, to the 
protection of the citizen, and the vindica- 
tion of the latvs, in the discovery and pun- 
ishment of public offenders, to leave to the 
officer of the law, charged with this duty, 
to collect proofs, inquire whether there is a 
probable case of any offence against the 
laws, and prepare the charges to be present- 
ed before the examining magistrate. It is 
not concealed, that in this case, the district 
attorney, or the gentleman conducting the 
business of his office, in his absence on oth- 
er official duties, both declines to act in this 



accusation, and discountenances its prose- 
cution at the present time, and in this form. 

TVe are, then, brought to consider the case 
as it now stands and decide, whether the 
facts stated, are of a nature to demand the 
arrest of those parties on this capital charge. 
It is to be premised, that it is not the duty 
of a magistrate, upon the mere assextion, 
upon oath, that a crime has been committed, 
to issue a warrant or take cognizance of the 
subject There must be first laid before him 
a statement of facts, verified by oath, which, 
if true, either proves that an offence has 
been committed, or raises a strong presump- 
tion that it is so. 1 Chit Cr. Law, 12; 1 
Hale, P. 0. 580; 2 Hale, P. C. 107, 110. If 
he may be protected in acting on a well- 
founded suspicion, it is clear, upon the prin- 
ciple of the authorities, that he is not bound 
to proceed on such evidence at common law, 
unless, perhaps, in the case of a suspicion 
founded on his personal knowledge of facts. 
1 Chit Cr. Law, 10, 11. And under the 6th 
amendment of the United States constitu- 
tion it is at least doubtful, whether he can 
act until a probable cause is first established 
to his satisfaction by oath. The witnesses, 
who have given their depositions in this 
case, know no fact or circumstances impli- 
cating these parties, and claim to support 
the proceedings asked for upon the open and 
notorious declarations and averments of the 
accused. I am, accordingly, bound to regard 
these declarations and the concomitant cir- 
cumstances, as iSbie sole evidence offered to 
support the accusation, and justify the 
award of a warrant of arrest 

It appears upon this proof, that the ac- 
cused, being officers in command of the U. 
S. l)rig Somers, arrested Cromwell" on a 
charge of a mutinous conspiracy with oth- 
ers of the crew, to murder the officers, and 
piratically possess themselves of the vessel, 
her armament and stores; that after detain- 
ing him in confinement from the 27th of No- 
vember to the 1st of December, they order- 
ed him put to death under apprehension of 
his rescue by his confederates, and in the 
belief that there was no other means of 
saving the shijp and the lives of the officers. 
Setting up an accusation of this character 
against the deceased, under whatever so- 
lemnity of asseveration, most certainly can- 
be received as a justification for employing 
the last extreme of power by the accused. 
The watchful solicitude of the law over life 
and personal security, cannot be so quieted 
or satisfied. The necessity of the case must 
be made apparent beyond any fair ground 
to doubt, before any functionary, under 
whatever plenitude of power, can, on his 
own mandate, take the life of a citizen. 
Public sensibility is in no respect in advance 
of the activity and vigor of the law in vin- 
dicating and protecting life and personal lib- 
erty from injuries not well warranted and 
excused by the exigencies under which they 
were inflicted- Yet it by no means follows. 
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that the investigation of this grave and ex- 
citing subject, devolves upon the civil au- 
thorities, or that the commission of an of- 
fence at places or by persons within the 
jurisdiction of courts of law, necessarily 
imposes on them the duty of inquiry or pun- 
ishment It is not intended, however, to go 
into this topic farther than to consider 
whether the facts and circumstances now 
laid before me, impose a necessity on me, 
as a civil magistrate, to cause the accused 
to be arrested, and then to proceed and in- 
vestigate the charges. The act of Sept. 
24th, 1789, § 33 [1 Stat 91], empowers the 
arrest of offenders for any crime against the 
United States, agreeably to the usual mode 
of process in the state where the offender 
may be found, and authorizes the proceed- 
ings to be had before any justice or judge 
of the United States, or justice of the peace, 
or other magistrate of the state, and a recent 
act extends the authority to commissioners 
appointed by the circuit court to take affida- 
vit and bail. Act Aug. 23, 1842 [5 Stat. 516]. 
But, -though the mode of proceeding be the 
same as under the state laws, the United 
States courts can take no cognizance of any 
matter not specifically declared to be a crime 
or offence by act of congress, and accord- 
ingly cannot inquire into violations of the 
common law, or law of nations, committed 
on land or at sea, without the act is pro- 
hibited and punished by express statutory 
provisions. U. S. v. Hudson, 7 Oranch [11 
U. S.] 32; U. S. V. WiltlBerger, 5 Wheat 
[18 U. SJ 76; U. S. v. Bevans, 3 Wheat [16 
U. S.] 336. The crimes act of 1790, § 8 [1 
Stat 114], renders it a capital offence for any 
person upon the high seas to commit mur- 
der, and declares that the trial of crimes 
committed on the high seas, &c., shall be in 
the district where the offender is apprehend- 
ed, or into which he may be first brought. 
The act of 1825 (chapter 276, § 4) declares, 
that if any person upon the high seas, &c., 
shall commit wilful murder, he shall, upon 
conviction thereof, suffer death. The lan- 
guage of these enactments is sufficiently 
comprehensive to embrace offences commit- 
ted on board the armed vessels of the Unit- 
ed States, and the argument upon which 
the interposition of the civil courts is in- 
voked in this instance, assumes that con- 
gress designed to have the criminal juris- 
prudence of the country, exercised in all 
cases in conformity to the provisions of the 
5th and 6th amendments to the constitution, 
by presentment and jury trial. But it is 
to be observed, that the 5th amendment con- 
fers full power on congress to legislate over 
offences in the navy, and army, and militia, 
in actual service, without such restriction. 
The 5th article is, "no person Shall be held 
to answeE for a capital or otherwise infa- 
mous crime, unless or presentment or indict- 
ment of a grand jury, except in eases arising 
in the land or naval forces, or in the militia, 
when in actual service in time of war or 



public danger." Without pausing to con- 
sider whether any one other than the pai-tj" 
accused or to be tried can take advantage 
of this constitutional limitation, and compel 
the trial to be had in courts of law, when 
the party proceeded against, does not claim 
it or object to a different tribunal, it is suf- 
ficient to say, that this clause of the consti- 
tution distinctly separates offences, on land 
or at sea; committed in the army or navy, 
from crimes in general, and in connection 
with the express power to make rules for 
the government of land and naval forces, 
leaves to congress power to legislate with 
broader discretion over that portion of the 
public, subject to its authority. It is in this 
sense the provision is understood by our 
ablest commentators (3 Story, Cr. Law, 79, 
656), and by the supreme court ([U. S. v. 
Bevans] 3 Wheat [16 U. S.] 336; [U. S. v. 
Crosby] 7 Oranch [11 U. S.] 116). Congress 
has exercised this power distinctly, and by 
the act for the better government of the 
navy, passed April 23, 1800, art. 21 [1 Stat 
48], has declared, "that the crime of murder, 
committed by any officer, &c., belonging to 
any public vessel of the United States, with- 
out the territorial jurisdiction of the United 
States, may be punished with death by the 
sentence of a court martial." A very emi- 
nent attorney general of the United States 
gave it as his opinion, in 1812, that a naval 
court martial ought not to try and punish 
a murder committed on board a United 
States frigate at Norfolk, but that jurisdic-- 
tion in the case belongs to the ordinary civil 
tribunal. (Attorney General Pinckney.) Op. 
Attys. Gen. p. 114. So far as that opinion 
might indicate that jurisdiction in this case 
belonged to the United States courts of judi- 
cature, it is contravened by the judgment of 
the supreme court in 1818, that court in- 
timating a strong opinion that the crimes act 
of 1790, § 8, did not embrace offences com- 
mitted on board the public ships of the Unit- 
ed States. [U. S. v. Bevans] 3 Wbeat. [16 
U. S.] 391. 

The crimes act of 1825, § 4 [4 Stat 115], 
reiterates the language of that of 1790 in 
this respect, and it is accordingly a point of 
great doubt, under the constmction given by 
the supreme court, whether it would inter- 
fere with the legislation then in force by the 
act of 1800 in respect to the navy. This 
doubt is rather strengthened than removed 
by an after enactment in the act of 1825, 
Section 11 renders it a capital offence wil- 
fully to burn, or to set fire with intent to 
bum, any public vessel of the United States, 
afloat, &c., and then adds the proviso, "that 
nothing herein contained shall be construed 
to take away or impair the right of any court 
martial to punish any offence which, by the 
law of the United States, may be punishable 
by such court." If the act of 1825 may be 
regarded as giving the civil courts concur- 
rent jurisdiction with courts martial over 
offences committed on board ships of war. 
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this proviso very distinctly indicates the in- 
tent of congress, that the power then exist- 
ing in courts martial was not to be abrogat- 
ed or suspended; and it would result that 
it did not impose on the civil courts the 
necessity of exercising the jurisdiction as 
the only means of enforcing the law and 
securing or punishing offenders. 

But supposing all reasonable groxmds of 
doubt are removed, and it is demonstrated 
that the courts of civil jurisdiction are to 
take cognizance of this matter, the ques- 
tion yet remains, whether the subject is now 
brought before me in such posture, and un- 
der such a state of facts, as would render it 
a judicious exercise of discretion to inter- 
pose and arrest the parties. Looking at the 
papers laid before me as the basis of this 
proceeding, I find a regularly organized court 
of inquiry, instituted by the secretary of the 
navy, now sitting and investigating this 
very matter. The United States law officer 
of this district is assigned as the judge ad- 
vocate of that tribunal, and the declaration 
of Lieutenant Gansevoort, on which his ar- 
rest is demanded, ' was made* in the testi- 
mony given by him before that court The 
report, or written statement of Commander 
Mackenzie, employed as evidence on this 
proceeding, was a paper submitted to that 
court for its examination and action. That 
court is still diligently engaged in the ex- 
amination of witnesses upon this vei^y sub- 
ject matter, and it is most manifest from 
tliese papers, that a rightful and full under- 
standing of the charges preferred by these 
depositions against Mackenzie and Ganse- 
voort, cannot be had by me, without calling 
the same witnesses before me, and going 
over the same ground of examination now 
pursued by the court of inquiry. Nor can a 
step be taken by the civil authority in this 
behalf, without at once arresting and sus- 
pending the action of the naval court of in- 
quiry. The second section of the act of con- 
gi'ess, April 23, ISOO, art. 1 [2 Stat 51], ex- 
pressly empowers the secretary of the navy 
to convene such court of inquiry, and pre- 
scribes to the members and judge advocate 
a solemn oath of office. It should therefore 
be a case of most imperious exigency that 
would induce any single magistrate to take 
from such tribunal the subject matter sub- 
mitted to its investigation, and assume to 
himself the entire cognizance and disposi- 
tion of it. There is no fact, submitted to me, 
indicating any necessity for such procedure. 
It is not proved that there is the slightest 
suspicion, that the officers accused will flee 
a full and searching investigation of their 
conduct, nor but that they are now under 
competent control by authority of the presi- 
dent of the United States, to be brought to 
answer before the proper tribunals, foi: any 
violation of the law, committed by them in 
this most solemn and melancholy transac- 
tion. It would be most unusual, if not in- 
discreet, while the head of the government 
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is pursuing this investigation in respect to 
the conduct of the officers of the navy in the 
exercise of their command, for a single mag- 
istrate to intervene, and by his warrant to 
change tlie whole course of procedure, and 
attempt to establish a paramount jurisdic- 
tion in himself over a case where at least 
there is color of authority to support the 
method pursued by the ^government These 
considerations satisfy my judgment, that 
the proofs submitted to me do not establish 
a ease, in which a judicial necessity is im- 
posed on me to take cognizance of the com- 
plaint, and I therefore decline granting the 
warrant prayed for, to airest Alexander Sli- 
dell Mackenzie and Guert Gansevoort, for 
the crime of murder. 

[See U. S. V. Mackenzie, Append. Fed. Oas.] 



Case l^o. 16,691. 

UNITED STATES v. MACKENZIE. 
[See Append. Fed. Cas.] 



Case Ho. 15,69S. 

UNITED STATES v. McKEWAN ef al. 

[4 Blatehf. 383.] i 

Circuit Court, S. D. New York. Oct. 14, 1859. 

Customs Ddties— Boxd Given fou Old Debt. 

Where, in an action of debt brought by the 
United States against two defendants, on a 
bond, it was set up, in defence, that the bond 
was given for an antecedent debt, consisting 
of duties due at the custom-house, the pay- 
ment of which was secured by a bond executed 
by one of the defendants and another person, 
that more than twenty years had elapsed, 
after the giving of the first bond, before the 
execution of the second, that no demand of pay- 
ment had been made in the meantime, that 
tlie defendants executed the second bond with- 
out a knowledge of this defence to the claim, 
and that they were advised by the agent of 
tlie plaintiffs that there was no defence to the 
demand. Held, that this was no defence to the 
action. 

This was an action of debt, upon a bond 
executed by the defendants [John McKewan 
and William HaU] to the plaintiffs, Decem- 
ber 14th, 1855, in the penalty of ?2,300, con- 
ditioned for the payment of $1,137.15, in 
several instalments. 

Charles H. Hunt A'sst U. S. Dist Atty. 
Archibald G. Rogere, for defendaats. 

NELSON, Circuit Justice. The defence set 
up in this case is, that the bond was given 
for an antecedent debt, consisting of du- 
ties due at the custom-house, the payment 
of which was secured by three sever-al 
bonds, dated in the year 1832 (the month 
not given), executed by McKewan, 'one of 
the defendants, and one William G. Mar- 
shall; that more than twenty years had 
elapsed, after the giving of the first three 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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bonds, before the execution of the bond sued 
on; that no demand of payment had been 
made in the meantime; that the defendants 
executed the new bond without a knowledge 
of this defence to the claim, and in igno- 
rance of their rights; and that they were 
advised by the agent of the plaintifEs that 
there was no defence to the demand. The 
judge at the circuit overmled this defence, 
and directed a verdict for the plaintiffs, and 
it requires no argument or authority to show 
that .this ruling was correct. New trial de- 
nied.' 



Case TTo. 15,693. 

UNITED STATES t. McKIM et al. 

110 Int. Rev. Rec. 74; 3 Pittsb. Rep. 155; 16 

Pittsb. Leg. J. 133: 2 Am. Law 

T. Rep. U. S. Cts. 153.] 

District Court, W. D. Pennsylvania. 1869. 

Internal Rbvendb — Distillekt Apparatus — 

Failure to Constiiuct Accordixg to Law 

— Penalty — Intent to Defraud. 

1. A distiller failed to construct and arrange 
liis distillery apparatus in accordance with the 
provisions of section 16 of the act of July 20, 
1868 £15 Stat. 131], and action was brought to 
recover the penally of $1,000, alleged to have 
been thereby incurred under section 96 of said 
act [Id. 164). Held^ a person who engages in 
the manufacture of distilled spirits must com- 
ply with all of the requirements of the United 
States revenue laws, and unless he does so has 
no authority to manufacture the same. 

2. The distiller incurred the penalty in ques- 
tion by omitting to do what the law command- 
ed, and this without any fraudulent or criminal 
intent. 

3. To incur the penalty denounced by section 
96 of the act of July 20, 1868, it is not neces- 
sary that the offender should act with intent 
to defraud the revenue. 

This was an action of debt brought for a 
penalty of §1000, alleged to have been in- 
curred by the defendants [William McKim 
& Co.] in failing to construct and arrange 
their distillery apparatus in accordance with 
the requirements of section 16, of the act 
of July 20, 186S. It was put in evidence that 
the appai"atus was so constructed that ac- 
cess could be had to the spirits between the 
outlet of the worm and the cistern room, 
and that spirits might have been abstracted 
in fraud of the revenue, though it was not 
alleged that any were so abstracted. 

Mr. Carnahan, U. S. Dist. Atty. 
A. M. Brown, and David Reed, for defend- 
ants. 

MeOANBLESS, Disti'ict Judge (charging 
jury). I cannot agree with the learned coun- 
sel for the defendants, in the points submit- 
ed by them. This is not a case parallel to 
those before my Brothers Drummond and 
Leavitt, at Chicago and Cincinnati. It is 
not a case of forfeiture, dependent upon an 
intent to defraud the government, or of 
fraud actually perpetrated. • The govern- 



ment does not claim that the revenue has 
been defrauded, or that even such was the 
design of the parties in failing to comply 
with the requisitions of the law. The minute 
details enumerated in the statute, necessary 
for the construction of a distillery, almost 
equal to those required for the erection of 
King Solomon's temple, where each cubit 
was particularized, were for the purpose of 
preventing fiuud, which former laws seem- 
ed inadequate to meet. 

This is an action for the recovery of a 
penalty imposed for not doing that.whicli 
the law commands, or doing that which 
the law forbids. It is averred that the cis- 
terns were not so constructed as to prevent 
the abstraction of spirits while passing from 
the outlet of the worm and forward to the 
receiving cistern. And that the aijparatus 
was so arranged that free access was had 
to the spirits between the outlet of the worm 
and the cistern room, and that while the 
spirits were so passing, they might be ab- 
stracted, to the prejudice of the public rev- 
enue. If you believe the witnesses on the 
part of the goveiiiment, such was the case 
in this distillery. But it is contended that 
under the ninety-sixth section this must be 
"willfully and knowingly" done. So it must. 
And Mr. McKim with the candor which be- 
comes his character, admits it was done 
by him for the reason that if the opening 
in the receiving tub i had not been made, 
he could not see whether what was pass- 
ing from the worm was high or low wines, 
that the pressui-e from the stills forced up 
the undistilled mash, and that he could not 
manufacture whisky without it. No man 
is compelled to manufacture whisky, and no 
person is authorized to make it unless he 
complies with all the requirements of the 
act of congress. These are enjoined to pre- 
vent the possibility of frauds, and courts 
and juries will be derelict in duty when 
these salutary provisions are permitted to 
be frittered away by judicial legislation. 
The interpretation given to the words 
"knowingly and willfully" is consti-ained, 
and does not fit the argument for the de- 
fense, without an interpolation of the stat- 
ute, by adding "with intent to defraud the 
revenue." Under the act no such intent is 
necessary. The penalty is incurred, the of- 
fense complete, when the defendants "have 
left undone those things which they ought 
to have done" ("and done things which they 
ought not to have done"), and this without 
any fraudulent or criminal intent. 

The jury then retired, and after a brief ab- 
sence returned a verdict for the United States 
in the sum of §1,000, the amount of the penalty 
imposed by the law. 

1 The learned judge, if he is correctly report- 
ed, p.robafaly here intended "separator" instead 
of "receiving tub," as it is at the separator that 
the indication is given, as to the strength of the 
spirits. 
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Case "No, 15,694. 

■UNITED STATES v. McKINLEY. 

[The case reported under above title in IS 
Pittsb. Legr. J. 61, and 4 Brewst. 246, is the 
■same as Case No. 14,965.] 



Case Ifo. 16,695. 

UNITED STATES v. MeKNIGHT. 

^ [1 Granch, 0. C. 84.] i 

Circuit Court. District of Columbia. April 
Term, 1802. 

Judgment — Mistake of Clerk. 

Judgment entered by mistake of the clerk, 
•may be set aside at the next term, and the 
•<'xeeution quashed. 

[Cited in Re College Street, 11 B. I. 475.] 

Indictment for gaming. The court at last 
term had. ordered this and the other gaming 
-cases (of ^yhich there were about forty on 
the docket depending on the same question 
of law) to stand over and'be continued to this 
term for further argument; hut the clerk, by 
mistake, had entered judgments upon the ver- 
'dicts, and issued executions. 

Mr. Slmms, for defendant, moved the court 
to set aside the judgments and quash the ex- 
ecutions; and cited Fox v. Glass, 2 Sti-ange, 
823, and 2 W. Bl. 943, 1097. 

THE COURT assented to the motion; the 
-error being a mistake of the clerk. 



Case No. 15,696. 

UNITED STATES v. MAOKOY et al. 

[2 Dill. 299.] 2 

Circuit Court, D. Nebraska. 1872. 

Intekxal Revenue — Fokfeiture of Distillert 
Propertt — Release os Bond— Right to Re- 
SEizuRD — Sale ondek Re-seizuke — Purchas- 
er's Title — Juuisdictios of District asd Cir.- 
cuiT Courts. 

1. Nature of the lien of the government, 
under the act of July 20j 1868 (15 Stat 167), 
tor taxes due it from distillers, and the remedy 
for enforcing such taxes considered. 

2. Where property is seized, its subsequent 
rflease on bond does not divest the court of 

jurisdiction to go on with the condemnation pro- 
ceedings. 

3. The effect of such release is that the prop- 
erty may be sold by the owner bona fide, and 
give the purchaser a good title; but, except- 
ing where it will interfere with the rights of 
third persons, acquired after the release, and 
upon the faith of it, the court may re-seize the 
iProperty, and order it to be sold. 

[Distinguished in Alkan v. Bean, Case No. 
202.] 

4. A sale made to a purchaser under such a 
Tc-seizure sustained; and, under the circum- 

i [Reported by Hon. William Cranch, Chief 
J'udge.] 

2 [Reported by Hon. John F. Dillon, Curcuit 
-Judge, and here reprinted by permission.] 



stances stated, the sale was held to pass to 
the purchaser all the interest of the United 
States, and the United States was held estopped . 
to set up against him any lien thereon in ex- 
istence and known to it when the order of sale 
was made. 
[Distinguished in Alkan v. Bean, Case No. 
202.1 

5. The jurisdiction of the district court, as a 
revenue court, of condemnation proceedings 
against a distillery, is not defeated by the sub- 
sequent bankruptcy of the owners of the dis- 
tillery. 

6. Where the fund, arising from the sale of 
distillery property under condemnation proceed- 
ings, is in the district court, and the proceed- 
ings are there still pending, the circuit court, 
on an original bill in chancery, cannot with- 
draw that fund from the district court, or di- 
rect how it shi^Il be distributed. Whether, 
under the internal levenue act of July 20, 1868 
(15 Stat. 167), the lien of mechanics and of 
judgment creditors, which attached before the 
acts were done or suffered for which the 
property was forfeited, has priority over the 
claims of the government under the forfeiture, 
qunere. 

[Cited in Heidntter v. Elizabeth Oil-Cloth 
Co., 6 Fed. 142.] 

This is a biU filed in this court under sec- 
tion 106 of "An act imposing taxes on dis- 
tilled spirits," etc., approved July 20, 1868 
(13 Stat. 167). It is shown by the testimony, 
that the property upon which the distillery 
of Mackoy & Co. was erected, was pui*- 
chased by James C. Mackoy August 12, 1868; 
that he immediately commenced the erec- 
tion of the distillery thereon; that, on the 
3d day of October, ISeS; Mackoy & Co. gave 
the bond required" by section 7 of the act 
cited, and on the 28th day of October, 1868, 
they commenced distilling; that they con- 
tinued distilling until the 22d day of Decem- 
ber, 1868, at which time their distillery was 
seized by the collector for violation of the 
revenue laws; that an information was filed 
in the district court December 28, 1868; and 
that, on the 14th day of Januaiy, 1869, the 
property was released to the claimants, 
Madcoy & Co., by order of the district judge, 
upon a satisfactory bond being given, as re- 
quired by law, in the sum of $15,410, the 
appraised value of the property seized. On 
the 1st of February, 1869, they resumed dis- 
tilling, but did not continue to exceed four 
weeks. Their operations in rectifying were 
of brief continuance, commencing about De- 
cember 10, 1868, and continuing only to the 
time of seizure CDecember 22, 1868), and nev- 
er resumed afterwards. The total amount 
of taxes assessed against the distillery was 
§7,980, and against the rectifier, §540, and 
of this the amount assessed subsequent to 
January 14, 1869 (when the property was 
released from seizure), was $4,888.50. On 
April 30, 1869, a petition in bankruptcy was 
filed against Mackoy & Co., and May 29, 
1869, they were adjudged bajikrupts. Pat- 
rick was elected assignee in bankruptcy, Ju- 
ly 6, 1869, and, on the 13th of July, a deed 
of assignment was made to him by the reg- 
ister in bankruptcy. On September 2, 1869, 
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a trial was had in the district court, under 
the proceedings instituted for violation of 
the revenue laws, and a judgment of for- 
feiture and condemnation entered, and, on 
the 8th of February, 1870, a judgment was 
rendered against the sureties on the bond 
which had been given for the release of the 
property. A motion, was then made on be- 
half of the sureties, that the property be 
ordered to be sold under the judgment of 
condemnation, and the proceeds applied to 
the satisfaction of the judgment rendered 
against the sui'eties. On the 15th of Janu- 
ary, 1870, a petition was filed in the United 
States district court by Patrick, as assignee, 
for an injunction to restrain the sale of the 
property by the sheriff of Douglas county 
under certain executions which he held 
against Maekoy & Co., and in favor of cer- 
tain judgment creditors, and praying for an 
order authorizing him to sell the property, 
under section 25 of the baiikixipt act Pend- 
ing this petition, and the motion on behalf 
of the sureties above named, an order was 
made by the district court, on the 14th of 
February, 1870, overruling the motion of 
the sureties, but directing the marshal to 
sell the property, and r-eturn the proceeds 
into court for future order. The property 
was sold accordingly by the marshal to the 
defendant, Mageath, and an order confirm- 
ing the sale entered May 21, 1870, and a 
deed executed to the purchaser. May 31, 
1870. On December 16, 1870, an action was 
commenced by the district attorney on the 
distiller's bond, to recover the 'taxes assess- 
ed and unpaid, which is still pending in the 
district court The present bill was filed in 
this court January 15, 1870, and recites the 
afore-mentioned proceedings in the district 
court, and makes defendants thereto the as- 
signee in bankruptcy, various lien creditors 
of Mackoy & Co., the sureties on the bond 
given January 14, 1869, for the release of 
the distillery, the purchaser of said distil- 
lery property at the sale by the marshal, 
and also certain persons claiming to be en- 
titled to the rights of informers. The bill 
sets forth that there is due the United 
States from Mackoy & Co, as taxes due from 
October, 1868, to March, 1869, inclusive 
(which covers the whole period during which 
the distillery was operated by them), the 
sum of $11,264.85, and it asks to have the 
property subjected to the payment there- 
of, or if this be not done, that the proceeds 
of the sale of the property by the marshal 
be appropriated to the payment of such tax- 
es, and to have the rights and equities of 
the various defendants settled. Answers 
have been filed by the several defendants, 
and the cause has been submitted upon the 
pleadings and proofs. 

Jas. Neville, U. S, Dist. Atty. 

John I. Eedick, J. M. Woolworth, Geo. W. 
Doane, G. W. Ambrose, B. E. B. Kennedy, 
and E. Wakeley, for defendants. 



Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. This bill is^ 
brought in this court under section 106 of 
the act of July 20, 1868 (15 Stat 167), to- 
enforce the lien of the United States upon 
the distillery property which belonged to- 
Mackoy & Co., for taxes which were as- 
sessed against them from October, 1868, to 
March, 1869, inclusive, covering the whole 
period during which the firm operated the 
distillery. A portion of these taxes accrued 
prior to the seizure of the property, on the 
22d day of December, 1868, and a portion 
after the property was released on bond 
(which was on the 14th day of Januaiy. 
1869), and placed again in the hands of 
Mackoy & Co. Pending the proceedings in 
the district court to have the property de- 
clared forfeited, Mackoy & Co. were adju- 
dicated bankrupts. Afterwards, viz. Sep- 
tember 2, 1869, judgment of forfeiture was 
entered against the distilleiy propeity. The 
bond which had been given for the release 
of the property (Janiiaiy 14, 1809), was con- 
ditioned to the effect that if the property 
shall be condemned as forfeited, the obligors 
will thereupon pay into court the appraised 
value thereof, viz: .$15,410.06. On the 8th 
day of February, 1870, judgment was ren- 
dered against the sureties on this bond for 
the amount of the appraised value of the 
property. On the 14th day of Februaiy, 
1870, the court overruled the. motion of the 
sureties to have the property sold and the 
proceeds applied towards the satisfaction of 
the judgment against them, but at the same 
time caused to be entered of record an or- 
der "that the marshal do proceed to sell, 
after giving thirty days notice, the prop- 
ei*ty heretofore seized in this proceeding, and 
return the proceeds arising therefrom into 
the registry of this court, to abide the fur^ 
ther order of the comi;." 
. Pursuant to this order, the mai'shal sold 
the distillery property May 3, 1870, to S. D. 
Mageath, for $12,100, and the rectifying es- 
tablishment to the same person for $2,800, 
and the proceeds of such sales are still in 
the registry of the district court. This sale 
wa s confirmed by the district court, and the 
purchaser, after the confinnation, and be- 
fore this biU was filed, had made improve- 
ments upon the property to the amount of 
$24,000. Respecting this sale, the present bill 
contains the following averment: "That the 
order for said sale was made by the dis- 
trict court, at the request, and by the con- 
sent of all parties intei-ested in the said 
property." When the United States asked- 
f or or consented to tiie sale of the property, 
the present biU subsequently amended, had 
been filed in this court, asking to have the 
taxes declared to be a lien upon the distil- 
lery property. When the sale was ordered 
the property was lyii^ idle, and becoming- 
dilapidated. After the sale was made it was- 
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repaired and improved, and has since paid 
. • revenues to the government to an amount 
stated to exceed $200,000. These circum- 
stances vindicate the propriety of ordering 
the sale, but the question is now made that 
the sale is void on the ground that the dis- 
trict court had no jurisdiction to order it, 
liecause the property had been released upon 
"bond, and was not then in its custody. 

It ought to be mentioned that, subsequent 
to its release on bond, it had again, May 11, 
1869, been seized by the collector for non- 
payment of taxes, and advertised for sale, 
July 2, 1869, but that, before that date, to- 
wit: June 30, 1869, the proceedings under 
this seizure were abandoned, and the district 
-attorney instructed to commence proceedings 
upon the bond, given under section 7 of the 
4ict of July 20. 186S. 

I am of the opinion that the district court 
had jurisdiction to order the sale of property, 
and that the sale which was made to the 
purchaser, who has acted in good faith upon 
it, must be upheld. By the act of July 20, 
1808, the government has a bond for the se- 
curity of taxes which rnay accrue to it (sec- 
tion 7), and taxes due it are made a lien upon 
the property from the "time the spirits are 
distilled until the said tax shall be paid" (sec- 
tion 1), and the lien for taxes may be en- 
forced by a bill in chancery, filed in a dis- 
trict or circuit court of the United States (sec- 
tion 106). Such taxes are made" a lien or in- 
cumbrance on the property. Other provi- 
sions of the statute, however, denounce an ab- 
solute forfeiture, by the owner, of all his in- 
terest in the property, to the United States 
for certain acts and omissions of the distiller, 
and it was for ouch acts and omissions that 
it was seized, on the 22d day of December, 
1S68, and subsequently judicially declared to 
he forfeited by the government. The release 
•of the property on bond does not divest the 
■court of its jurisdiction to go on with the 
■condemnation proceedings. The Little Charles 
[Case No. 15,612]. The effect of a release of 
the property on bond is, that it may be sold 
l)ona fide, and give the purchaser a good title, 
or liens or rights may be acquired after such 
release, which will be protected; but, saving 
the rights of purchasers and third persons, 
lawfully acquired after the release, I think 
the court may, if it sees proper, as where the 
bond is worthle-^'S and the property is acces- 
sible, or where it has been deceived into tail- 
ing inadequate security, or where justice will 
be promoted by such a course, re-seize the 
property, and order the same to be sold. See 
The Gran Para, 10 Wheat [23 U. S.] 497; 
The Little Charles [supra]; The Empire [Case 
No. 4,472]; Livingston v. The Jewess [Id. 
8,412], per Betts, J. Compare The Union [Id. 
14,346], and The Hero, Brown & L. 447. 
And this was, in substance, the nature of the 
order upon which the property was sold. As 
that proceeding was pending when the bank- 
ruptcy of JIackoy & Co. (the claimants) oc- 
•curred, it is evident that the jurisdiction of 



the district court, as a revenue court, was not 
divested by that event. The title to the 
property passed, therefore, to Mageath, under 
the sale and deed to him by the marshal, and 
this sale was one made for the benefit of the 
United States, as the owner of the property, 
by reason of the forfeiture of the same to it. 
At the time of the sale the United States was 
the owner of the property, under a forfeiture 
judicially ascertained, and had been such 
owner from the time of the violation of the 
law, for which it was seized. Gilson v. Hoyt, 
3 Wheat. [16 U. S.] 246, 311; U. S. v. 1,960 
Bags of Coffee, 8 Cranch [12 U. S.] 398. 
Perhaps an order might have been made to 
sell the property subject to the lien of the 
United States for taxes, but no such reserva- 
tion was made. There is no evidence to show 
that the United States intended to keep alive 
a tax lien upon the property. On the con- 
trary, there is evidence that it abandoned the 
proceeduigs by which the property had been 
seized to secure the taxes now sought to be 
enforced, and the district attorney was in- 
structed to commence suit on the bond. 

Under the circumstances my judgment is, 
that the marshal's sale and deed passed and 
conveyed to the purchaser all of the interest 
of the United States in the property sold, and 
that the United States is estopped to set up 
as against the purchaser any lien thereon for 
taxes in existence, and known to it at the 
time the order for the sale was made. Mills 
V. Comstock, 5 Johns. Oh. 214; Star. v. Ellis, 
6 Johns. Oh. 393. 

It is distinctly admitted on the face of the 
present bill lihat the govei*mnent consented to 
the order of sale, and it is quite plain upon 
the evidence that it was the intention to sell, 
to whomsoever should purchase, a clear and 
perfect title, and that- the parties interested 
should litigate thereafter over the proceeds 
of such sale. As against the government, 
which, if it did not procure the order of sale, 
consented to it the purchaser takes all its 
interest Frische v. Kramer's Lessee, 16 
Ohio, 125; Jackson v. Bo wen, 7 Cow. 13. 
If the foregoing views are correct, the bill, 
so far as it seeks to enforce a lien upon the 
property purchased by Mageath, must fail. 
Can it be retained for the purpose of settling 
the rights and equities of the different par- 
ities with respect to the fund produced by the 
sale? That fund is in the district court, and 
not in this court. It was returned there to 
abide its further order. That court is en- 
titled to retain the fund, and itself to make 
orders disposing of it, and its action in this 
respect is- subject to revision here in the usual 
mode. But this court cannot lay its hands 
"upon ^at fund, and withdraw it from the dis- . 
trict court, nor can it enter a decree direct- 
ing how that fund shall be disposed of. The 
jurisdiction, of that court continues until the 
proceedings out of which the fund arose are 
ended, and the final order for distribution 
made. Among those asserting an interest in 
the fund are two persons who claim as in- 
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formers, and whose rights liave never been 
determined. The express provision of the law 
is that those rights shall "be ascertained by 
the court which decrees the forfeiture" (Act 
June 30, 1864, § 179), which is the district 
court, and not this court. Among those, also, 
who make a claim upon the fund, are cer- 
tain mechanics, who furnished the material 
for, and did work upon the distillery prior to 
its seizure, and certain judgment creditors of 
Mackoy & Co. and also the assignee in bank- 
ruptcy. These lienors did not intervene in the 
condemnation proceedings, and hence are 
bound by the decree therein, and cut ofiC there- 
by from all resort to the property sold. The 
Mary, 9 Craneh [13 U. S.] 126. But they may, 
notwithstanding the decree of condemnation, 
and while the fund is still in court, apply in 
proper manner to establish their alleged rights 
and equities in respect to it. The Siren, 7 
Wall. [74 XJ. S.] 152, 159; Mutual Safety Ins. 
Co. V. Cargo of The George [Case No. 9,931]; 
Andrews v. Wall, 3 How. [44 U. S.] 568; The 
Sibyl, 4 Wheat. [17 U. S.] 98; Keen v. 
Gloucester, 2 Dall. [2 U- S.] 36. But this ap- 
plication must be made to, and in the first 
instance decided by, the court in which the 
fund remains. 

Whether, under the peculiar provisions of 
the act of July 20, 1868 (see sections 1, 7, 8, 
44, 106), the liens of mechanics and judgment 
creditors, which, under the laws of the state, 
fully attached before the acts were done or 
suffered for which -the property was forfeit- 
ed to the United States, have priority over 
claims of the government under the forfei- 
ture, is a question upon which I do not find it 
necessary or deem it proper to give any opin- 
ion at this time. In any event, all interest of 
Mackoy & Co. in the property was forfeited 
to the government, and this forfeiture has 
been judicially ascertained and decided, and, 
therefore, it is not perceived what interest the 
bankrupt's estate has in the fund. The ar- 
gument that the sale was void because not 
made by the order of the bankruptcy court, 
and that the bankruptcy court alone has 
jurisdiction to setfle the equities of all par- 
ties to the fund, and to distribute it, has no 
foundation upon which to rest, for the reason 
that the decree of condemnation conclusively 
settles that the bankrupts had forfeited all, 
their rights in the property before the peti- 
tion in bankruptcy was filed, and it is cer- 
tain that such forfeiture is not subject to the 
rights of general creditors. 

The bill filed in this court must, therefore, 
be dismissed; bu^ since all parties have taken 
proofs to sustain their respective claims, I 
recommend that by agi'eement all the plead-- 
" ings and proofs be filed in the district' court, 
and the cause submitted thereon to it, re- 
serving, if desired, the right of all parties to 
appeal. This will save time and expense, 
and facilitate the dosing of this complicated 
and already long protracted litigation. No 



costs will be aUowed to any of the parties. 
Bill dismissed. 

NOTE. Lien for tax as against innocent pur- 
chaser. Section 32 of the act of July 13, 186G 
(14 Stat. 157), was construed by Mr. Justice 
Swayne in the United States circuit court for the 
Southern district of Ohio, in the ease of U. S. v. 
Turner [Case No. 16,548]. The case was 
heard upon bill brought to subject a distillery 
to payment of tax upon whiskey, claimed to- 
be a lien thereon. The tax accrued in Febru- 
ary, 1867, while the Turners were owning and 
operating the distillery. It was, in the same- 
month, removed upon transportation bonds,, 
but was, without the payment of tax, sold in 
the markets. Suits were begun in September, 

1867, upon the bonds, ^nd judgment recovered 
thereon in March and April, 1871, for the ag- 
gregate sum of $31,533.26. In June, 1867, 
the Turners sold their distillery, and in Aprils 

1868, Stoltz became the innocent owner for 
value. In his answer Stoltz claimed: First, 
that being an innocent purchaser, without notice- 
of the alleged lien of the government, he took 
the premises discharged therefrom. Second, 
that the lien of the United States upon the dis- 
tillery for tax is upon the whiskey, and was 
discharged by the taking of the transportation 
bond. Justice Swayne held that the provisions 
of section 32 of the act of July 13, 1866, upon 
which the claim of the plaintiff is founded, 
providing that the tax in question should be a 
lien on the interest of said distiller in the tract 
of land whereon the said distillery is situated 
from the time said spirits are distilled until 
said tax should be paid, is absolute and uncon- 
ditional, and secures to the government a lien 
upon tte distillery premises as against innocent 
purchasers without notice. The learned jus- 
tice alluded to a case he had decided some years 
previously, in which he had held, after con- 
sideration, that the lien of the government for 
unpaid taxes, under the same section, upon 
spirits fraudulently recovered from the dis- 
tillery, was good as against innocent purchas- 
ers. Deci'ee was passed in favor of the govern- 
ment for sale of the property. 



Case No. 15,^97. 

UNITED STATES v. McLAUGHLIN. 

[1 Craneh, G. C. 444.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Criminai, Procedure — Peremptory Chat^lenge — 
Manslaughter — Jddgmest. 

1. In manslaughter, a peremptory challenge 
is allowed under the Virginia law. 

2. Upon an indictment at common law for 
manslaughter, the court will give judgment of 
fine and imprisonment under the act of con- 
gress of April 30, 1790, § 7 [1 Stat. 113]. 

Indictment against the defendant [Eliza- 
beth McLaughlin] at common law for man- 
slaughter, in killing her daughter. The pris- 
oner was allowed a peremptory challenge, on 
the authority of the ease of U. S. v. Brown- 
ing [Case No. 14,673]. 

Verdict, guilty. The sentence was impris- 
onment for twelve calendar months from, and 
including the third day of November last (the 
day of her commitment,) and one dollar fine. 
This sentence was imposed under the act of 
congress of 30th of April (1 Stat. 113). 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case Wo. 15,698. 

UNITED STATES v. McLELLAN et al. 

[3 Sumn. 345.] ^ 

Circuit Court, D, Maine. Oct Term, 1838. 

Claim by United States — Priority — Voluktary 
Assignment, 

1. A conveyance, by a debtor Itnown to be in- 
solvent, of all his property to one or more cred- 
itors, in discharge of their own debts and lia- 
bilities, not exceeding the amount due to and 
payable by them, and not for the benefit of 
the creditors at large, or of any other cred- 
itors than the immediate grantees, is not a 
"voluntary assignment" to creditors, within 
tlie purview of the act of 1799, c. 128, § 65 
II Stat. 676], so as to be affected by the pri- 
ority of the United States, unless it appear, 
that it was made with the intent to evade the 
priority giveo by the act to the United States. 

[Cited in U. S. v. Griswold, S Fed. 501; Bush 
V. U. S., 14 Fed. 323.] 

[Cited in Jackson v. Davis, 4 Mackey, 198; 
Weber v. Slick, 23 N. E. 650. Cited in brief 
in Keiler v. Tutt, 31 Mo. 302; Mussey v. 
Noyes, 26 Vt 466. Cited in Peek v. Mer- 
rill, Id. 696.] 

2, The construction of the act of 1799, c. 128, 
cannot depend upon the provisions of any par- 
ticular statute of a state, which does not fall 
within its very terms. 

Bill in equity, brought by the United States 
against the defendants [Thomas McLellan and 
others] to enforce the right of priority of pay- 
ment out of the property of Heniy Gooding, 
an insolvent debtor of the United States. 
There Tvas, in reality, no dispute as to the 
facts of this case. On the 22d of June, 1837, 
Henry Goocling was indebted to the defend- 
ant, McLeUan, in th*? sum of §28,609.28, for 
debts due to McLellan, and liabilities incun-ed 
by him for Gooding by indorsing the notes 
and acceptances of the latter. On that day 
Gooding executed certain conveyances to Mc- 
Lellan of several parcels of real estate, and 
certain vessels and parts of vessels and mer- 
chandise, estimated at the sum of $27,854.90. 
aicLellan, by a written agreement, then en- 
tered into with Gooding, undertook to pay all 
the notes and acceptances, as they became 
due, and also to surrender and discharge all 
the debts then due to him by Gooding. The 
conveyances were absolute and unconditional. 
McLellan has since paid all the notes and 
acceptances, and has faithfully performed the 
agreement. On the same day Gooding con- 
veyed to the defendant Moody, certain other 
real estate, on account of the liabilities of 
Moody, as indorser for Gooding, to the amount 
of §10,850; the estimated value of the prop- 
erty so conveyed, being short of that sum 
by §950, for which Gooding gave his own 
note to Moody. The latter, hy a written 
agreement of the same date, undertook to 
pay all the notes, upon which he was so in- 
dorser; and he has since punctually dischar- 
ged them. This conveyance was also abso- 
lute and unconditional. SIcLellan and Moody 
have since sold the property, so conveyed to 
them, to other persons. These conveyances 
were charged by the bill as being all the 

1 [Reported by Charles Sumner, Esq.] 
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property which Gooding possessed. The an- 
swer did not meet this charge in the bill; and 
there was no direct, positive proof of the 
fact But there was no doubt of the fact; 
and indeed it was silently assumed in the ar- 
gument of the defendant's counsel. At the 
time of these conveyances Gooding was deep- 
ly insolvent, owing to other creditors more 
than fifteen thousand dollars, which yet re- 
mained unpaid and unsecured. Gooding was 
also, at the same time, indebted to the Unit- 
ed States on certain custom-house bonds for 
duties, to the amount of $7822.35; which were 
payable afterwards m the same year; and up- 
on which judgments have been since recover- 
ed, and executions issued, and returned unsat- 
isfied, the judgment debtor, Gooding, being 
committed to gaol thereon; and having since 
petitioned the secretary of the treasuiT" for 
the benefit of the insolvent debtors' acts. The 
defendants denied, that at the time of the 
conveyances to them, or at any time until 
August, 1837, they had any knowledge, in- 
formation, or belief of Gooding's indebtment 
to the United States, upon duty bonds, or 
otherwise. 

Mr. Howard, Dist Atty., for United States. 

The statutes of the United States, which 
secure to them the right of priority, were 
founded on motives of public policy, to en- 
able the sovereign, or government, to meet 
and sustaui the public burthens. They are 
therefore entitled to a reasonable and fair 
construction. That the sovereign should be 
first paid was a maxim of the common law, 
a prerogative of the crown. The policy of 
the common law was intended to be preserved 
in our own statutes, securing the right of 
priority to the government, for the public or 
general welfare, U. S. v. Bank of North Car- 
olina, 6 Pet. [31 a. S.] 29. 

The statute of 1799, c. 128, § 65, embraces 
three classes of cases, in which the right of 
priority is secured to the United States. 1. 
Where the debtor, not having sufficient prop- 
erty to pay all of his debts, shall have made 
a voluntary assignment of his property for 
the benefit of his creditors; or, 2. Where the 
estate or effects of an absconding, concealed, 
or absent debtor shah have been attached by 
process of law; and. 3. Where an act of legal 
bankruptcy shall have been committed. In 
the same statute there is also a provision for 
cases of deceased debtors, which is not ma- 
terial to the consideranon of this case. Con- 
ard V. Nicholl, 4 Pet [29 U. S.] 291. 

The present case falls withui the first or 
third class of cases contemplated by the stat- 
ute, and the inquiries ai'o: 

I. Had Henry Gooding, the debtor, "suffi- 
cient property to pay all his debts," Jime 22, 
1836? Was he insolvent within the meaning 
of the statute? He then owed, as the case 
finds, $72,000, and possessed property to the 
amount of $42,000 only. On that day (June 
22, 1836) he transferred all his property to 
the defendants, McLellan and Moody. He 
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"had not property sufficient to pay all his 
debts." This transfer, or assignment, was for 
the "benefit of hi& creditors," of certain pre- 
ferred creditors. The case falls within the 
meaning of the statute, although not for the 
benefit of "all" of his ci editors. XJ. S. t. Mott 
[Case No. 15,826]. Here was a general divest- 
ment of all the debtor's property. And "in- 
solvency, in the sense of the statute," say. the 
court, in Conard v. Atlantic Ins. Co., 1 Pet. 
[26 XJ. S.] 438, "relates to such a general 
divestment of property as would in fact be 
equivalent to insolvency, in its technical 
sense." "It supposes all the debtor's property 
has passed from him." IT. S. v. Hooe, 3 
Cranch [7 U. S.] 73, and in Prince v. Bartlett, 
8 Cranch [12 U. S.] 431, the court consider 
the words "insolvency" and "bankruptcy" as 
synonymous terms, Gooding, at the time he 
conveyed all of his property to the defendants, 
McLellan and Moody, became insolvent with- 
in the meaning of the statutes of 1797,. c. 74, 
§ 5, and of 1799, c, 128, § 65. And the case 
finds that the amount, as alleged in the bill, 
^7,822.35, was due from him to the United 
States, "on bonds for the payment of duties," 
at that time. 

U. Does the right of priority attach? Is 
the debt due to the United States to be first 
paid? The defendants have received all of 
the insolvent's property, and by the very act 
by which property, to more than five times 
the amount of the plaintiff's debt, was passed 
from him to them, the debtor has been totally 
divested of property. When- the debtor is di- 
vested of his property in one of the modes 
mentioned hi the statute, the person who be- 
comes invested with it is thereby made by 
law a trustee for the United States, and is 
bound to pay their debt out of the proceeds of 
the debtor's property. Beaston v. Farmers' 
Bank of Delaware^ 12 Pet. [37 U. S.] 102. The 
transfer from Gooding to the defendants, in 
this case, was not an ordinary sale of a por- 
tion of the debtor's property, to pay his debts, 
in the ordinary course of business, as con- 
templated in the eases: U. S. v. Hooe, 3 
Cranch [7 U. S.] 91 r U. S. v. Fisher, 2 Cranch 
[6 U. S.] 358; and Brent v. Bank of Wash- 
ington, 10 Pet. [35 U. S.] 596. Here the very 
act of transfer, the assignment, or sale, was 
in itself an act of insolvency, a divestment of 
all property, amounting to "insolvency in a 
technical sense." It may be contended by the 
defendants, that the bonds in this case were 
not due, at the time of the alleged insolvency 
of Gooding. The right of priority extends to 
bonds due after, as well as before, or at the 
period of the insolvency. "'Due' is some- 
times equivalent to owed or owing;" and du- 
ties are due when the importations are made. 
A debt, debitum in present!, solvendum in 
futuro, is revoked by the statute. U. S. v. 
State Bank of North Carolina, 6 PeL [31 U. 
S.] 29. 

Mr. Haines, for defendants, argued, that 
the present was no+ a case of insolvency and 



bankruptcy, on the part of Gooding, the debt- 
or, that gave the United States priority. For 
a conftruction of the statute of 1799, e. 128, 
§ 65, he referred to Prince v. Bartlett, S 
Cranch [12 U. S.] 431; Conard v. NichoU, 4 
Pet. [29 U. S.] 291; in the latter ease, Wash- 
ington, J., points out what constitutes a case 
of insolvency and bankruptcy within the stat- 
ute. Gooding did not make "a voluntary as- 
signment of his property for the benefit of his 
creditors;" for such an assignment must be 
the placing all the property of the debtor in 
the hands of assignees in trust to pay the 
creditors of the debtor. U. S. v. Mott [Case 
No. 13,S2(j.] Under the statute of congress 
1799, c. 128, § 65, an assignment, which shall 
let in the United States to priority of pay- 
ment, must be according to the laws of the 
state where the assignment is made. But the 
conveyances of Gooding do not amount to an 
assignment according to the statute of Maine, 
of April, 1836. McLellan and Moody were 
his bona, fide grantees and vendees. U. S. 
V. Clark [Id. 14,807]; U. S. v. King [Id. 15,- 
536]. A bona fide conveyance, by a debtor, of 
his estate to a third person divests him of 
the property, so that it cannot be made liable 
to the United States. Conard v. Atlantic Ins. 
Co., 1 Pet. [26 U. S.] 386; Thelluson v. Smith, 
2 Wheat [15 U. S.] 29; U. S. v, Fisher, 2 Cranch 
[6 U. S.] 358; 1 Kent, Comm. 229, 234, The 
preference given by law to the United States 
would be, in the language of Chancellor Kent, 
"a latent and a dangerous preference," if it 
were allowed to interpose between an honest 
purchaser and a vendor who is indebted to 
the United States. The United States has in 
no instance a hen upon the debtor's goods 
and estate for the payment of their debt 
The only operation of the statute, giving them 
priority, is to secure the priority' of payment 
of the debt due the United States out of the 
assets of the debtor, in the assignees' or trus- 
tees' hands. The defendants are not assign- 
ees or trustees; but purchasers for a valuable 
consideration; and if no specific lien attaches 
to the property conveyed to them, then they 
are not holden to the United States out 
of their own estate. Prince v. Bartlett, 8 
Cranch [12 U. S.] 431. They did not become 
invested with the property in either of the 
modes pointed out by the statute of 1799, c. 
128, § 65. 

Before STORY, Circuit Justice, and WARE, 
District Judge. 

STORY, Circuit Justice. Taking the case 
to be, as the parties at the argument have as- 
sumed it to be, that the conveyances made 
to McLellan and Moody respectively were, 
what they purport to be, bona, fide convey- 
ances, f-or a valuable consideration, without 
any knowledge or belief of the existence of 
any debts due to the United States, or any 
intention to defeat the priority of the United 
States; and that they embraced all the prop- 
erty of Gooding, except what is exempted by 
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law from attaeliment and execution, the ques- 
tion arises, whether the priority given to the 
United States by the act of 1797, c. 74, § 5, or 
■(what in legal efEect on this point is the same) 
by the act of 1799, c. 128, § 65, attaches to 
the property so conveyed to them. If it does, 
then the present biU is maintahied; if it does 
110 1, then the bill must be dismissed. It is un- 
jiecessaiT, after the various decisions, which 
have been made by the supreme court of the 
United States upon this subject, to enter at 
large upon the construction of these sections. 
By the act of 1799, e. 125, § 65, it is provided, 
that, "in all cases of insolvency, or where 
any estate in the hand of the executors, ad- 
ministrators, or assignees, shall be insuflS- 
<;ient to pay all the debts due from the de- 
ceased, the debt or debts due to the United 
States on any such bond or bond^ (for duties), 
shall be first satisfied." If the clause had 
stopped here, it would have been open to con- 
sideration, whether the insolvency here men- 
tioned was not a mere inability of the debtor 
to pay all his debts, without any open, notori- 
-ous act, pointed out by law, to establish such 
Insolvency. But the section goes on to de- 
clare— "And the cases of insolvency, men- 
tioned in this section, shall be deemed to ex- 
tend, as well to cases, in which a debtor not 
having sufficient property to pay all his or 
her debts, shall have made a voluntai-y as- 
signment thereof for the benefit of his or her 
-creditors; or in which the estate or effects of 
_an absconding, concealed, or absent debtor 
shall have been attached by process of law, 
4is to cases, in which an act of legal bank- 
ruptcy shall have been committed." Now, 
upon the original interpretation of this act, 
it might well have been a question, whether 
the three eases thus put were any thing more 
than mere illustrations of the general insol- 
vency spolien of in the preceding clauses of 
the act. But that question has long since 
"been put at rest by the supreme court of the 
United States in a variety of cases, and es- 
pecially in Prince v. Bartlett, 8 Cranch [12 
U. S.] 431; Thelluson v. Smith, 2 Pet. [27 U. 
S.] 396; Conard v. Atlantic Ins. Co., 1 Pet. 
[26 U. S.] 387; Conard v. Nicholl, 4 Pet. [29 
U. S.] 291; and Beaston v. Farmers' Bank of 
Delaware, 12 Pet [37 U. S.] 102,— in which 
it has been held, that mere inability of the 
<Iebtor to pay is not an insolvency within the 
statute; but that it must be such as is mani- 
fested in one of the three modes pointed out 
in this last explanatory clause. The only 
mode, applicable to the circumstances of the 
present case, is, that of "a voluntary assign- 
ment thereof for the benefit of his or her 
<*reditors." And the question is, whether such 
an assignment exists in this case. It ap- 
pears to me, that, consistently with the con- 
struction, which has been always put upon 
this part of the clause, it is not. In the first 
place, the voluntary assignment, here spoken 
■of, must be, not of a part, but of the whole 
property of the debtor; unless, indeed, a part 
as accidentally and unintentionally omitted, 
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by mistake, or is purposely omitted with a 
fraudulent design. A debtor may, notwith- 
standing this clause, bona fide convey to a 
creditor a part of his estate for payment of 
the debts due to him, or as security for his 
liabilities; and it will be good and valid 
against the priority of the United States. 
This was expressly held by the supreme 
court of the United States in U. S. v. Hooe, 

3 Cranch [7 U. S.] 73; U. S. v. Howland, 

4 Wheat. [17 U. S.] 108; and Conard v. At- 
lantic Ins. Co., 1 Pet. [26 U. S.] 386. Now, 
it is to be considered, that, in the present 
case, each of these conveyances was made 
to a single creditor for his own debts or lia- 
bilities; and each took, distinctly and sever- 
ally, for himself alone, the property conveyed 
to him. Nor is it stated in the bill, or shown 
in the case, that McLellan and Moody acted 
in concert together at the time, or that both 
conveyances were made with a mutual undei:- 
standing between the parties, that both 
should be given, or neither; or that the debt- 
or should divest himself of all his property 
in their favor, or of none. For aught that 
appears in the case, although the transac- 
tions took place on the same day, they may 
have been perfectly independent and sepa- 
rate transactions, and neither of the credit- 
ors may have had any knowledge of the acts 
of the other. Each of the conveyances em- 
braces a part only of the property of the 
debtor; and of course, if they are to be treat- 
ed as separate and distinct transactions, not 
produced in concert, or uno flatu, with both 
creditors, for a common purpose, they are 
clearly good within the authority of U. S. v. 
Hooe, 3 Cranch [7 U. S.] 73. Mr. Chief Jus- 
tice Marshall, in delivering the opinion of 
the coui't, on that occasion, said: "If a debt- 
or of the United States, who makes a bona, 
fide conveyance of part of his property for 
the security of a creditor, is within the act, 
which gives a preference to the government, 
then would that preference be in the nature 
of a lien from the instant he became indebted, 
the inconvenience of which, where the debtor 
continued to transact business with the 
world, would certainly be great. The words 
of the act extend the meaning of the word 
'insolvency' to eases, where a debtor, not 
having sufilcient property to pay all his debts, 
shall hav^ made a voluntary assignment 
thereof for the benefit of his or her creditors. 
The word 'property' is unquestionably all the 
property, which the debtor possesses; and 
the word 'thereof,' refers to the word 'prop- 
erty,' as used, and can only be satisfied by 
an assignment of aU the property of the 
debtor. Had the legislature contemplated a 
partial assignment, the words 'or a part there- 
of,' or others of a similar import, would have 
been used. If a trivial portion of an estate 
should be left out, for the purpose of evading 
the act, it would be considered as a fraud 
upon the law; and the parties would not be 
enabled to avail themselves of such a con- 
trivance. But, where a bona fide conveyance 
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of a part is made, not to avoid the law, but 
to secure a fair creditor, the ease is not with- 
in the letter or the intention of the act." 
Now, this language is directly in point to the 
present ease, if we arc to talie these convey- 
ances as independent transactitjns; for each 
embraces a part only of the property of the 
debtor, and neither of them contains any 
general assignment If, therefore, they were 
not contemporaneous acts, but one was pos- 
terior in iMjint of time, and execution to the 
other, without any intentional connection, the 
first would at .all events be valid, if made 
bona, fide, even if the other were invalid, as 
against the United States, because it con- 
veyed the whole remaining property of the 
debtor. If they were contemporaneous, con- 
certed acts, then the same question would 
arise, as if the whole property were conveyed 
to a single creditor in discharge of his debts 
and liabilities for the debtor. The bill and 
answers do not seem framed precisely with 
a view to this aspect of the ease, and there- 
fore there are scarcely facts enough before 
the court to present it fully. 

But let us take the case as if so presented; 
and the question then comes to this; whether 
the assignment contemplated by the act is an 
assignment to one cx*editor for the payment 
of his own debts, or as a security or discharge 
of his own liabilities, or whether it must be 
an assignment for a-editors in general. It 
appears to me, that the latter is the true and 
natural, if not the necessary, piirport of the 
words of the act. The assignment is to be 
a voluntary assignment of all his property 
"for the benefit " of his or her creditors." 
Now it seems to me that the word "creditors" 
here is used in conti'adistinction to a single 
creditor. If it does not mean all his or her 
creditors, it at least means a conveyance for 
more persons than the creditor or creditors, 
who are the immediate assignees, for their 
own debts. The language seems to indicate 
an assignment made to some person or per- 
sons as trustees for the benefit of the cred- 
itors of the assignor, and not for the sole 
benefit of the assignees It would be un- 
usual language to speak of an assignment 
made for the benefit of the gi-antees only, 
as an assignment "for the benefit of cred- 
itors." If the conveyance were absolute 
to them, they would -take, not as, creditors, 
but as purchasei-s' not for the benefit of 
creditors, but for the benefit of themselves, 
as giantees. It would be still more unusual 
language to speak of an assignment to the 
assignees, as a security for the liabilities for 
the debtor, to be an assignment "for the 
benefit of creditors." It would be i-ather an 
indemnity against the claims of the creditors, 
and in opposition to them. Indeed, if one 
were disposed to refine upon the present case, 
the conveyances were not assignments "for 
the benefit of creditors," strictly so called; 
but, to a large extent, they must be deem- 
ed to be purchases by indorsers, and se- 
curities, upon a collateral contract by them. 



to pay the debts, for which they were under- 
liability to the creditors out of their own 
funds. In Thelluson v. Smith, 2 Wheat. [15- 
U. S.] 426, the supreme court said: "If, there- 
fore, before the right of preference has ac- 
crued to the United States, the debtor has^ 
made a bona fide conveyance of his estate to 
a third person, or has mortgaged the same ta 
secure a debt, or if his property has been 
seized under a fieri facias, the property is di- 
vested out of the debtor, and cannot be madfr 
liable to the United States." Now, it is ob- 
servable, that this language was used in a, 
case, where there was a prior lien by judg- 
ment upon all the debtor's property. And in 
that case, as well as in Conard v. Atlantic 
Ins. Co., 1 Pet. [26 U. S.] 3S6, 441, the su- 
preme court held, that the priority of the- 
United States would not, even where there- 
had been a general assignment for the bene- 
fit of creditors, divest an antecedent mort- 
gage or lien for a debt; and that the priority 
was not itself in tlie nature of a lien on the- 
debtor's property. He might still convey it 
bona fide to any creditor or purchaser for a 
valuable consideration, although he' should" 
happen at the time to be, in the general sense- 
of the term, insolvent. In this view of the 
construction of the language and intent of the 
section of 1799, now in question, I confess- 
myself to be of opinion, that the conveyances 
in the present case are not voluntary assign- 
ments for the benefit of creditors in the 
sense of that section. 

The only doubt, which has occurred to my 
mind, has arisen from the language used by 
my brother, Jlr: Justice Washington, in his 
charge to the juiy, in the case of Conard v. 
Nieholl, 4 Pef. [29 U. S.] 291, which wa»- 
brought under the review of the supreme- 
court, and so far as it was necessary to be- 
considered by that court, that is, so far as it 
w^as or might be prejudicial to the plaintiff in 
error, was affirmed by the court. So far as it 
laid down the law favorably to the rights or 
the United States, it was not strictly within, 
the cognizance of the supreme court, and 
could be reexamined only upon a writ of ei*- 
ror bropght by the other party. In the course 
of his charge Mr. Justice Washington put 
these questions to the juiy, (1.) "Was Ed- 
ward Thompson (the debtor) insolvent, and 
unable to pay all his debts at the time when 
these securities were given to the plaintiff ?- 
(2.) Did they divest him of all his property,, 
or, if not, was the pai't resei-ved trivial, with 
the intent to defeat the rights of preference- 
of the United States? If these facts are- 
proved to your satisfaction, then the transfers^ 
are to be considered as constructively divest- 
ing Edwa.^d Thompson of all his property, so- 
as to let in the priority of the United States- 
against the plaintiff." Now, it is observable,, 
that here the learned judge does not put the- 
case upon the mere fact, that the debtor was 
insolvent at the time of the transfer of the 
property, and that they covered all the debt- 
or's estate; but he adds the fact, that the- 
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transfers were "with iuteut to defeat the 
right of preference of the United States." 
This latter ingredient is not pretended to ex- 
ist in the present case; for the debts of the 
United States were, at the time of these 
conveyances, unknown and unsuspected by 
the grantees. So that it is by no means clear, 
that the learned judge would have deemed 
an absolute conveyance of all the debtoi^s 
property to OL.e or more creditors for the pay- 
ment of their existing debts and liabilities, 
to have been, per se, a voluntary assignment 
within the act, without this ingredient, if the 
conveyance was not for the benefit of other 
creditors also. It is also to be observed, that 
this part of the charge was highly favorable 
to the United States, and there is no evidence, 
that it was complained of on the appeal. I 
have not the slightest doubt, that this part of 
the charge of the learned judge, as given, ' 
was perfectly correct And if it were shown, 
or admitted, in the present case, that these 
conveyances were made with intent to defeat 
the prioi'ity of the United States, 1 should 
not hesitate to say, that, as to the United 
States, they were subject to that priority. 
But, as has been already remarked, no such 
intent is set forth in the bill, or established 
in the evidence. And in the consideration of 
the case it is not unimportant, that there is a 
large class of other creditors unprovided for, 
as well as the United States. 

I take the naked question, then, stripped 
of all unimportant circumstances, to be, 
whether a conveyance by a debtor, known to 
be insolvent, of all his property, to one or 
more creditors, in disehai-ge of their own 
debts and liabilities, not exceeding the 
amount due to and payable by them, and not 
for the benefit of the creditors at large, or 
of any other creditors than the immediate 
grantees, is such a voluntary assignment, as 
is within the purview of the section of the 
act of 1799? That it is a case within the 
same mischief, as that against which the act 
meant to provide, I admit. That if the case 
had been wholly untouched by authority, 
there might have been strong ground to con- 
tend, that the three cases put in the act were 
rather illustrations of the meaning of the 
word insolvency, as used in the act, than ex- 
clusive limitations of its meaning, I also ad- 
mit But, looking to the decisions which 
have been made, I do not feel warranted in 
saying that such conveyances as the present 
are voluntary assignments for the benefit of 
creditors within the meaning of the act, un- 
less, indeed, it could be shown that they 
were made with the intent to evade the prior- 
ity given by the act. I have not thought it 
necessary to rely on the act of the state ' of 
Maine, of April, 1836, respecting general as- 
signments; because, after all, the construc- 
tion of the act of 1799. c. 128, cannot depend 
upon the provisions of any particular stat- 



ute of a state, which does not fall within its^ 
very terms. But this state act does in its 
provisions point to classes of cases, which: 
seem to me to be the veiy cases, which the- 
aet of 1799, principally, if not exclusively,, 
contemplated in the clause which has beett 
under our consideration. Upon the whole,, 
my opinion is that the bill ought to be dis- 
missed. 
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Case No. 15,699. 

UNITED STATES v. McMAHON. 

. [4 Cranch, O. 0. 573.] i 

Circuit Court, District of Columbia. Marclr 
Term, 1835. 

Aliess— Jcitr DE Medietate — Murder —3 urok^ 

1. A foreigner is not entitled to a jury de- 
medietate, in Washington county, D. C. 

2. Upon a trial for murder, evidence will 
not be admitted that another person confessed 
himself to be the murderer. 

3. A person co..scientiously opposed to capi- 
Ijil punishment was found '"not indiCEerent," by 
the triors. 

Indictment [against Owen McMahon] for 
:he murder of Henry Howard. 

air. Brent for the prisoner, asked for a 
jury de medietate linguse. 
* THE COURT (THRUSTON, Circuit Judge, 
absent) refused. See the Maryland act of 
1789, e. 22, § 5. 

Upon the trial Mr. Brent for the prisoner^ 
offered to prove that another person con- 
fessed that he killed the deceased; and that 
person had fled. 

THE COURT (THRUSTON, Circuit Judge,, 
absent) rejected the evidence. 

Upon calling the jurors to the book to be- 
sworn, Mr. James Friend, one of the panels 
said that he was conscientiously opposed to- 
punishment by death, and could not con- 
scientiously find a man guilty of a capital 
offence. 

Whereupon, Mr. Key, the attorney for the- 
United States, challenged him for favor. 
The two first sworn jurors were sworn as- 
triors, "well and truly to try whether James- 
Friend stands indifferent between the United 
States and the prisoner at the bar;" and- 
they foimd that he did not; having heard 
the declaration which he had just made to 
the court; and thereupon he was set aside. 

At ten o'clock p. m., the juiy found the 
prisoner "guilty of manslaughter in a most 
aggravated ease; and not guilty of murder."' 
The sentence of THE COURT was eight 
years' labor in the penitentiary. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 15,700. 

UNITED STATES v. McNBAL. 
[1 Gall. 387.3 1 

Circuit Court, D. New Hampshire. May Term, 
1813. 
Criminal Ijaw — ^Indictment^Vabiasoe. 
If an indictment charge the perjury to be 
committed at the circuit court, held on the 
19th day of May, and the record show the 
<:ourt to have been held on the 20th day of 
r\Iay, the variance is fatal. 
[Cited in U. S. v. Bornemann, 35 Fed. 826.] 
[Cited in Dill v. People, 19 Colo. 469, 36 
Pac. 231. Cited in brief in State v. Con- 
ley, 39 Me. 85. Cited in Rhodes v. Com- 
monwealth, 78 Va. 696. Cited in brief in 
Wead T, Marsh, 14 Vt. 82.] 

Indictment for perjury [against John Mc- 
Neal]. The perjury was assigned in swear- 
ing at a trial, before the circuit court of the 
United States, holden at Portsmouth, on the 
19th day of May, A. D. 1811, that -one Thom- 
as "Wilson was not a man of truth, but was 
reputed and considered as a man of bad 
character, as to speaking truth, and was 
not believed; and that his word was not 
taken nor believed among his neighbors. 
On producing the record of th6 trial, it ap- 
jpeared that the circuit court was first hold- 
en, in that year, on the 20th day of May, 
the 19th day of May being Sunday. 

Mr. Humphreys, for the United States. 
Mason & Webster, for defendant. 

Before STORY, Circuit Justice, and SHER- 
BURNE, District Judge. 

THE COURT held the variance fatal, and 
-the defendant was acquitted. 



Case KTo. 15,701. 

UNITED STATES v. McNEMARA. 

[2 Oraneh, 0. 0. 45.] 2 

Jircuit Court, District of Columbia. June 
Term, 1812. 

ISDICTMENT — AVEKSIENT OP PltOPERTr. 

An indictment for forcibly taking bank-notes 
from another, must state whose property they 
were. 

Indictment, that the defendant [Mary Mc- 
ISTemara], with force and arms, unlawfully, 
injuriously, violently, and fraudulently did 
seize and take from one John Lyon fourteen 
bank-notes of the value of seventy-five dol- 
lars lawful money of the United States 
^nd him the said John I/yon, of the said 
bank-notes did fraudulently, violently, and 
l)y open force and violence strip and de- 
prive, to the great loss and damage of the 
said John Lyon, and against the peace and 
government of the United States. 

THE COURT (PITZHUGH, Circuit Judge, 
^absent) on motion arrested the judgment 
because it was not stated in the indictment, 
whose property the bank-notes were. 

1 [Reported by John Gallison, Esq.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case :Kro. 15,703. 

UNITED STATES v. MACOMB. 

[5 McLean, 286.] 1 

Circuit Court, D. Illinois. July Term, 1851. 

New TitiAL— Criminal Evidesoe— Testimony of 
Deceased— Witness. 

1. The circuit courts of the United States 
may grant new trials in criminal eases, on the 
application of the defendant, after a convic- 
tion by a jury. 

[Cited m Sparf v. U. S., 156 U. S. 63, 13 Sup. 
Ct. 32L] 

2. A person was arrested and taken before 
the proper officei', charged with robbing the 
mail. At the preliminary examination, a wit- 
ness, since deceased, testified in relation to the 
offense. The accused was present, and his coun- 
sel cross-examined the witness. Witnesses 
were permitted to prove, on a trial before a 
jury, under an indictment found for the same 
offense, what the deceased witness testified at 
the preliminary examination. 

[Cited in U. S. v. Penn, Case No. 16,024; 
U. S. V. Angell, 11 Fed, 42; Mattox v. U. 
S., 15 Sup. Ct. 339.] 

[Cited in Brown v. Com., 73 Pa. St. 326; 
Joy V. State, 14 Ind. 153; State v. Able, 
65 Mo. 371; State v. Wilson, 24 Kan. 142.] 

3. The rules of evidence in civil and crimi- 
nal cases, in this particular, are the same. 

4. It is sufficient, in such case, to prove sub- 
stantially all that the deceased witness testi- 
fied upon the particular subject of inquiry. 

[Cited in Brown v. Com., 73 Pa. St. 326.] 

[This was an indictment against Benja- 
min A. Macomb.] 

Mr. Williams, U. S. DiSt Atty. 
Mr. Ferguson, for defendant. 

DRUMMOND, District Judge. The defend- 
ant was indicted under the 21st and 22d 
sections of the post office act of March 3, 
1825 {4 Stat. 107-109), for stealing from the 
mail a packet containing a land warrant, 
and fifty dollars in bank notes. It appeared 
that the offense was committed near Dixon, 
on the 1st of August, 1850. The packet was 
mailed at Freeport on the 30th of July, ad- 
dressed to Dixon. On the day the offense 
was committed, the defendant was arrested 
at the latter place, and a few days after- 
wards, a preliminai-y examination took place 
there before an officer. The defendant was 
present with his counsel, at the examination, 
during which one Hurlbut, since deceased, 
who had enclosed the land warrant and 
bank notes, and directed and posted the 
letter, testified as a witness for the United 
States. Hurlbut was subjected— to use the 
language of the witnesses introduced here- 
to a long and tedious cross-examination by 
the counsel of the defendant. An objection 
was taken by the counsel of the defendant at 
the trial in this court because witnesses were 
permitted to state to the* jury what Hurlbut 
had sworn to on the preliminary examination. 
This objection having been overruled, and 
the defendant convicted by the jury, his 

1 [Reported by Hon. John McLean, Circuit 
J ustice.] 
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counsel has made a motion for a new trial, 
and it having heen argued before me, I have 
examined the objection with more atten- 
tion than I was able to bestow upon it at 
the trial. No question has been made of the 
power of the court to grant a 'new trial on 
the application of the defendant. Indeed, 
notwithstanding the doubts which have been 
thrown on that point heretofore, and the 
opinion expressed by Judge Story in U. S. 
V. Gibert [Case No. 15,204], I should have no 
hesitation in granting a new trial to a 
party who, I thought, was wrongfully con- 
victed, more especially if it were caused, in 
any degree, by the erroneous ruling of the 
judge at the trial. See U. S. v. Harding 
[Id. 15,301]. In this case there was other 
evidence, independent of the testimony of 
Hurlbut before the committing officer, which 
might have authorized the jury in finding 
their verdict; but there can be no doubt 
that his testimony may have had much 
influence upon the jury, and, under the cir- 
cumstances of this case, I should grant a 
new trial if I thought the testimony should 
have been excluded. After reflection, how- 
ever, and all the examination I have been 
able to give to the subject, I am of the 
opinion that the ruling at the trial was cor- 
rect. 

The objection resolves itself into the two 
following propositions: First. The declara- 
tions of a deceased witness made at a for- 
mer trial between the same parties, upon the 
same subject matter, can never be given 
in evidence in criminal cases. Secondly. If 
they can be, it is only when the persons 
who are called on to give the declarations 
of a deceased witness, can repeat the pre- 
cise words of the witness, and it being ad- 
mitted that that was not done here, the tes- 
timony ought to have been rejected. It is 
well known tliat there has long been a dif- 
ference of opinion upon both these points. 
It is not controverted that the testimony of 
a deceased witness given at a former trial 
between the same parties, in the same issue, 
is admissible in civil eases. There seems no 
difference of opinion as to that. But some 
of the authorities &c., deny the application 
of the rule to criminal cases. A case which 
is generally cited as deciding that it does 
not apply to criminal proceedings, is that of ' 
Sir John Fenwick in 1696. He was charged 
with being concerned in treasonable proj- 
ects, but the witnesses who were expected 
to prove his guilt having left the country, 
there was no sufficient legal evidence to 
convict him of treason before the courts of 
law. The government resorted to a bill of 
attainder in parliament A question arose 
whether the deposition of a person named 
Goodman, who was absent, taken before a 
justice of the peace when neither the def end- 
antnor his counsel "was present, should beread 
as evidence? It was decided in the affirmative 
on the ground that the commons were not 
obliged to adhere to the rules established 



in Westminster Hall. During the discus- 
sions which took place in that case, it was- 
said that such evidence could not be admit- 
ted in criminal cases in a court of law. Of 
course it is clear that such testimony could, 
not be admitted in a court of law; for, 
first, the witness was living; and, secondly, 
the defendant had no opportunity of cross- 
examining him; and however the authorities 
may differ as to the fii-st, they all agree as 
to the second point, that being an indis- 
pensable prerequisite to the introduction of 
the testimony, Mr, Parke relies upon thi& 
case for his assertion that there is a dis- 
tinction between civil and criminal cases 
in this particular. The same opinion is ex- 
pressed in Finn v. Com., 5 Hand. (Va.) 701,. 
though the question there was, whether the 
testimony was admissible where * the wit- 
ness was absent. In Crary v. Sprague, 12: 
Wend. 41, Judge Nelson, who delivered the 
opinion of the court, while be admits it is- 
questioned by high authority, and cites Haw- 
kins and Parke, states his own opinion, that 
the testimony is admissible in criminal cases. 
In People v. Newman, 5 Hill, 295, while de- 
ciding that nothing but the death of the 
witness would authorize the admission of 
such testimony under the law of New York, 
the court say, if the rule were otherwise 
in civil cases, they thought it ought not to 
be applied to criminal proceedings. And 
they distinctly waive the question whether 
it would be allowed at all in criminal cases, 
if the witness were dead. Com. v. Richards,. 
18 Pick. 434, was a ease very much like this. 
A witness who had testified against the de- 
fendant at a preliminary examination be- 
fore a magistrate, having died, witnesses, 
were called to state what the deceased wit- 
ness had sworn at the examination. They 
were permitted to testify, and the case went 
to the supreme court of Massachusetts on 
this and another point. It was like this a 
case of an offence which was investigated in. 
the first place before an officer, and the 
party was afterwai^ds indicted for the same 
offense. The case was reversed, as we shall 
presently see, on another ground, but the- 
court examined at some length the authoi-- 
ities for the purpose of ascertaining whether 
there is any distinction in this particular be- 
tween civil and criminal proceedings, and 
came to the conclusion that thei-e is none. 
In U. S. V. Wood [Case No. 15,756], which, 
like this, was a case of I'obbing the mail,, 
though the testimony was rejected because- 
the precise words could not be given, no 
allusion whatever is made to any difference- 
between civil and criminal cases. Rex v. 
Joliffe, 4 Term R. 290, in which Lord Ken- 
yon used these words in relation to the rule 
which has been since so often quoted, was- 
a criminal information, and he speaks of no 
distinction. 

Most of the modem elementary writers,. 
Phillips, Starkie, Roscoe, and Greenleaf ad- 
vert to the rule as one of general applica- 
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-tion in all cases. And Kussell, particularly, 
in his valuable little treatise of the Law of 
JEvidence, T^hieh he has added to his work 
on Crimes, says expressly, the rule applies 
to criminal prosecutions. 2 Kuss. Ev. 683. 
By the statutes of Philip and Maiy, magis- 
trates were directed and required to take the 
■depositions of witnesses in certain criminal 
•cases, and it has always been held, under 
these English statutes, that if the defendant 
were present at the taking of the deposition, 
and the witness were dead, it might be read 
on the trial as evidence. And yet there was 
nothing in the statutes from which it could 
be inferred that depositions were to be re- 
•ceived as evidence. But the law having 
sanctioned them, it seems they became ad- 
missible upon general principles, provided 
the defendant was present, had the liberty 
to ci'oss-examine, and the witness was dead. 
See note to the case of Rex v. Smith, 2 
Starkie, 208; 3 Eng. C. L. 316, § 6. These 
statutes require the magistrate to take the 
■examination, as well of the prisoner as of 
the witnesses, in writing; still, if this was 
not done, it seems to have been the practice 
to admit the statements of the defendant 
4ind witnesses; though if the examination 
were reduced to writing, that must be pro- 
■duced. Rex v. Fearshire, 1 Leach, 240; 
Rex V. Jacobs, 1 Leach, 347; Rex v. Lasube, 
2 Leach, 625. By the acts of congress, the 
officers before whom the persons charged 
with the commission of offense, are taken, 
liave the right to allow bail. This implies 
the power to examine the facts of the case 
to ascertain whether the party shall be dis- 
charged, committed, or admitted to bail. 
The law does not require that the examina- 
tion shall be reduced to writing. It was not 
done in this ease. As a matter of practice, 
however, it is frequently done, and general- 
ly it is desii-able that it should be. See the 
authorities collected in 2 Cow. & H. Notes 
to Phil. Ev. 571, or note 437, where tlie opin- 
ion is expressed that the statements of a 
deceased witness are admissible in a crim- 
inal the same as in a civil proceeding. 

Without going into a further examination 
of the authorities in this branch of the 
<;ase, it might, with some force, be argued 
that the weight of authority sustained the 
view of the court at the trial, but, however 
this may be, it seems plain that amidst so 
great a conflict of authorities, the court is at 
liberty to decide the question upon principle. 
"Why should not the rule in civil and crim- 
inal proceedings be the same in this respect? 
The great object of all judicial investigation 
is to ascertain facts, and to do justice be- 
tween the parties. In criminal cases, to 
shield the innocent, and punish the guilty. 
In accomplishing this, however, courts must 
act in conformity with some general rules 
foimded in reason and experience. But aft- 
er all our efforts we only make an approxi- 
mation to this object. Many an innocent 
Tuan has been and will be punished,— many 



a guilty one go free. If it be, on the whole, 
a sound rule to admit the declarations of a 
deceased witness, made on a former trial, in 
a case involving property or reputation, it is 
equally so in cases involving life and liberty. 
The ground upon which we proceed in each 
case is the presumption of the truth of the 
declarations, they being subjected to the 
tests which the law recognizes,— the presence 
of the accused, and the right of cross-exam- 
ination. The admissibility of this species of 
evidence depends upon the necessity of the 
case, and upon a well established exception 
to the rule which excludes hearsay, if, in- 
deed, we may not in one sense, regard it as 
original testimony. We receive it because 
it comes up to one of the demands of the 
law; it is the best evidence which can be pro- 
duced. Though the witness has been once 
confronted with the defendant, and, in his 
presence, been sworn and cross-examined, it 
may be admitted, it is more satisfactory to 
have him again produced before a jmy at a 
second trial, but being dead, it is impossible, 
and we resort to the next best source of 
truth, — his sworn statements already made. 
I think the law of evidence, as now admin- 
istered, is quite stringent enough in exclud- 
ing testimony, and I confess I feel a strong 
disposition to admit it in all cases where it 
can be done without violating any principle, 
or controverting any settled rule of law. It 
seems to me that to reject this kind of evi- 
dence, either in a civil or criminal case, is 
shutting out, without sufficient reason, one 
of the lights that should guide us in our judi- 
cial investigations. 

The tendency of the comts in modern 
times in criminal cases is to afford the jury 
eveiy opportunity that is consistent with the 
rules of law to determine the guilt or inno- 
cence of the accused, and I think they are 
peculiarly entitled to this sort of testimony, 
giving to it such weight as is proper under 
all the circumstanpes of the case. If the 
nile operates so as to expose guilt, it may 
protect innocence. There are anomalies 
enough in the law of evidence now without 
increasing them unnecessarily. In a crim- 
inal case involving life itself we admit, as 
testimony, declarations made by a person 
not imder oath, and where the accused was 
not present. And why? From the suppos- 
ed necessity of the case, and because decla- 
rations made by a person under the danger 
of impending death, are regarded as if made 
upon oath in a court of justice. We confine 
this inile of evidence to cases of homicide. 
But in the instance we are now considering, 
we have the sanction of the oath itself, ad- 
mtuistered by competent authority,— and the 
cross-examination of the witness,— the great 
test of truth, by the party; and there is thus 
eveiy reasonable safeguard thrown around 
the claims of the public on the one hand, 
and the rights of the accused on the other. 

Assuming, then, that the rule in civil and 
criminal cases ought to be, and is the same 
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in this particular, we come next to the other 
part of the subject, and one not less contro- 
verted. I might, perhaps, put this portion of 
the case upon the ground that no objection 
■was taken at the trial that the witness did 
3iot repeat the identical words of Hurlbut; 
but I do not choose to rest it there, havihg 
lormed a decided opinion on this point. I 
4im disposed to treat it as if the objection on 
that ground had been actually made at the 
time. 

The question is, whether a witness, when 
he is called upon to give the testimony of a 
■deceased witness at. a former trial between 
the same parties, in oi-der to render it ad- 
missible, must repeat the precise words used 
by the witness? or whether it is sufficient if 
Jie state the substance of what was sworn? 
Those who contend for the more narrow 
■doctrine that the very words used must be 
repeated, refer to Lord Kenyon's language 
In Hex V. Joliffie, already mentioned. He 
says, in referring to the instance of Lord 
Palmerston, in which, on all hands, it was 
agreed that this kind of testimony was ad- 
missible, "but as the person who wished to 
Sive Lord Palmerston's evidence, could not 
undertake to give his words, but merely to 
swear to the effect of them, he was rejected." 
*'He ought," said the same judge, in the case 
of Ennis v. Denisthome, refeiTed to in 1 
Phil. Ev. 219, "to recollect the very words, 
for the jury alone can judge of the effect of 
words." Some judges have interpreted the 
language of Lord Kenyon, to mean that a 
j)erson shall not state the effect, tliat is, give 
his own inferences as to what the deceased 
swore, but that he may state the vei'y words 
substantially, that is, he must use the words 
■of the witness, and not his own; and placing 
tliis construction on the rule, have agreed 
with him. Others, on the conti-ary, have 
■denied his position altogether, and have in- 
sisted that the persons may give the sub- 
stance or effect of what the witness swore j 
■other judges, again, maintain that the mean- 
ing of Lord K. was, that the whole of the 
very words of the witness must .-be given. 
In restricting the rule within these limits, 
they admit that it is a virtual destruction of 
the iiile itself. 

In New York and Massachusetts, the deci- 
sions ot whose courts we hold in high respect, 
it seems to be considered that the precise 
words must be used, and not the substance. 
This was the opinion expressed In Wilbur v. 
Selden, 6 Cow. 162, "The words must be 
given, and not what is supposed to be the 
substance of the testimony." The case of 
•Com. V. Eichards, 18 Pick. 434, already cited. 
is a fair illustration of the effect of restrict- 
ing the rule as contended for. A person, since 
dead, testified as a witness before the magis- 
trate at the preliminary examination of the 
defendant, charged with a criminal offense. 
On the trial before the jury, two witnesses 
were sworn, and were permitted to repeat 
what the deceased witness had said before 



the magistrate. These witnesses did not re- 
peat the exact words used, but only the sub- 
stance of them from recollection, aided by 
notes taken at the time. One of the witnesses 
said he was confident he stated the substan- 
tives and verbs correctly, but was not certain 
as to the prepositions and conjunctions. The 
supreme court reversed the case because these 
witnesses were permitted to state, under these 
circumstances, what the deceased witness 
had testified. The court, in giving its opinion," 
admits that such strictness will generally ex- 
clude that kind of evidence. They cite Rex 
V. Joliff 2, U. S. V. Wood, .and -Wilbur v. Sel- 
den, authorities already mentioned. The ques- 
tion came up again in Massachusetts in War- 
ren V. Nichols, 6 Mete. (Mass.) 261. In this 
case the witness said he could not give the 
words or precise language of the deceased 
witness, but he could give the. substance of 
the testimony. The court differed in opinion, 
but a majority of ihe court adhered to the rule 
laid down iu Richards' Case. , I understand, 
however, the majority of the court to consider 
that the effect only of what the deceased wit- 
ness said could be stated, and it was to be 
excluded on that ground. "As he could only 
give the substance and effect of the testi- 
mony, but not the language in which it was 
given," it should he rejected. And yet, in an- 
other part of the opinion, the majority of the 
court say. "The witness must be able to 
state the language in which the testimony was 
given, substantially and in all material par- 
ticulars," that is, the witness must use the 
language of the deceased witness, and not 
his own; and it is to be inferred if they had 
supposed this had been done, they would have 
held it sufficient, though this principle is not 
easily reconciled with the decision in 18 Pick. 
434, to enforce and strengthen which seems 
to have been the chief object of the opinion 
pronounced by the majority of the court in 
Warren v. Nichols. It would seem to be im- 
portant in considering these two cases to 
bear in mind a distinction which many of the 
courts make, and which the court in Jlassa- 
chuselts seems not to have had in view, be- 
tween the effect of testimony, and the sub- 
stance of it, or of the words used. In Indiana 
the same course has been followed- In 
Ephraims v. Murdoek, 7 Blaekf. 10, the court 
admitted there were conflicting decisions, biat 
thought the weight of authority was in favor 
of the more stringent doctrine. And yet that 
court resisted an effort of counsel to make the 
same principle applicable to declarations in 
extremis. Where a person was indicted, for 
murder, the witness could only repeat the 
substance of what was said, and not the ex- 
act words of the party, in extremis, and the 
court held this sufficient. Ward v. State, 8 
Blaekf. 101. On the other hand in Pennsyl- 
vania the courts held that it is sufficient for 
the witness to state the substance of what 
was sworn on the former trial. Cornell v. 
Green, 10 Serg. & R. 14. The court, while not 
very clearly distinguishing between the sub- 
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stance and efEeet of evidence, enforces its 
view of tlie law in a very convincing manner- 
Tlie judge says: "I cannot see wtiy' the same 
necessity which opens the way for secondary 
evidence of the very words of a deceased wit- 
ness, should not open, the way also for the 
substance of hi? testimony when his very 
words cannot he recollected; or discern the 
policy of a rule which should shut out the 
little light that is left, when it is all that is 
' leftt merely because it may not be sufficient 
to remove everything like obscurity." And 
this was followed in subsequent cases. Smith 
V. Lane, 12 Serg. & R. 80; Chess v. Chess, 
17 Serg. & R. 409. This construction of the 
rule seems to be approved by the courts of 
Maryland and Virginia, and by other states. 
Gildersleeve v. Caraway, 10 Ala. 260. 

The question arose in a very late case in 
Ohio. Wager? v Dickey, 17 Ohio, 439. And 
the ease is impojtant as showing the rule 
adopted by the supreme court of that state, 
out of conflict,ing decisions upon the subject 
throughout the state. In that ease the wit- 
ness was permitted to state in substance what 
had been the testimony of the deceased wit- 
ness; and the court says: "That if the strict 
rule is to be adopted, it amounts to a total 
interdict of a most important branch of sec- 
ondary evidence, a branch of evidence espe- 
cially important under our system of new 
trials." And the judge who pronounced the 
opinion ot the court in allusion to the strict 
construction of the rule uses this strong lan- 
guage: "The evils flowing from it would, in 
my judgment, were the law ever so well set- 
tled, justify a court in changing the law." 
In Illinois it seems to be held sufficient for 
the words of the witness to be given substan- 
tially, and not the result of the evidence. 
Marshal v. Adams, 11 111. 37. All of our most 
approved writers on the Law of Evidence, 
Phillips, Starkie, and Greenleaf, appear to 
prefer the niost liberal construction of the 
rule. But it is needless to multiply authori- 
ties on the one or the other side of this vexed 
question. Most of the authorities (except the 
recent ones) can be found in 2 Cow. & H. 
Notes to Phil. Ev. 578, note 442. It might be 
matter of curiosity to examine how far the 
authorities could be reconciled by observing 
the distinction between the effect and the sub- 
stance of the words used by the deceased wit- 
ness,— a familiar illustration of which occurs 
in proving the words laid in a declaration in 
an action of slander. There it would not be 
sufficient to prove words to the effect of those 
usedj nor even equivalent words, and yet it is 
enough to prove the words substantially as 
laid in the declaration. It is a singular prac- 
tical commentary upon the rule that, in those 
cases where the courts maintain the strict 
doctrine, scarce an instance can be found 
where the evidence has come up to the de- 
mands of -the court, while it not unfreqtiently 
has happened where the courts have been 
more liberal in their construction of the rule, 
they have shown a strong disposition to re- 



strain it within reasonable bounds. "Watson 
V. Gilday. 1.1 Serg. & R. 337; Wolf v. Wyeth, 
11 Serg & R. 149. 

In our countrv new trials are so common 
that it often happens the testimony of a de- 
ceased witness is offered to be proved on a 
second trial. It is, therefore, a question of 
considerable practical importance. I have no 
hesitatiop in saying that I regard the more 
liberal view of the rule as being most in ac- 
cordance with sound reason, and with the prin- 
ciples of evidence. All the analogies of the 
law are against the strict rule. Take the very 
common case of proof of verbal admissions of 
a party to the record. Do we reject the tes- 
timony of the witness who proves these ad- 
missions becaus*:- he cannot repeat the precise 
word? of the party? It is matter of every 
day's practice to admit the evidence If he 
swears to the substance of what the party said. 
Another common case is that of lost writings. 
If evidence is in writing, it must, ordinarily, 
be produced, if in existence, and in the power 
of the party. If a written instrument is lost 
or destroyed, we resort to the next best evi- 
dence. Suppose that it is the memory of a 
witness who has seen and read the instru- 
ment. If he were introduced to a court, and 
should testify that he could state the sub- 
stance of the words used in the instrument- 
that he was confident of the substantives and 
verbs, but not so certain of the prepositions 
and conjunctions (like the ease in 18 Pick. 
434), would his testimony be excluded because 
he could not repeat the exact words of the 
instrument? More especially, if, as he read 
it, he had taken notes of the contents, to as- 
sist his memory? I apprehend no court in 
this country would reject such testimony. 
In perjury we only require proof of the sub- 
stance of the words upon which the perjury 
is assigned. We have already adverted to 
the ease of slander, and to declarations, in 
extremis in cases of homicide. Take one of 
the few instances to which the majority of 
the court in Warren v. Nichols think the evi- 
dence must be confined,— a verbal notice of 
any fact -given to a party. It is often neces- 
sary for us to prove such a notice. And 
would the fact that notice was given be re- 
jected as evidence because the writer, who 
was present, and who testifies to it, cannot re- 
peat every preposition and conjunction made 
use of by the party in giving the notice? 
Most certainly even that court would say it is 
enough to prove it substantially. Besides, to 
admit the rule, and restrict it, as is sometimes 
done, makes it operate most unfairly. If tlie 
examination of a deceased witness has been 
short, and his words few, very possibly a 
person might recollect the precise words, but 
in a long and tedious examination, it would be 
morally impossible for any one to recollect 
all that the witness said; more particularly 
as the authorities agree that the witness must 
be able to state all that was said on the 
particular subject by the deceased witness, 
as well on the direct as cross-examination. 
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Now TXQ know that tlie examination of a wit- 
ness generally consists of interrogatory and 
answer, and if the precise words are to be 
given, then, to be consistent, the question 
must be given as well as the reply. Take the 
case we are now considering as an illustra- 
tion, and we will see the impracticability of 
this. In this case the witness, Hurlbut, was 
cross-examined at great length as to the 
identity of the bank notes, which he alleged 
were the same as those found on the defend- 
ant. Evc^ variety of question which. the 
ingenuity of counsel could devise, was em- 
ployed. Now, the witness introduced here, 
could testify to the substance of all that 
Hurlbut said in this examination, but to re- 
peat the whole of what he said was clearly 
impossible; and ever will be in such cases 
unless it is all reduced to writing at the mo- 
ment. I cannot persuade myself that it is 
reasonable to reject the substance of what he 
said merely because we cannot have the very 
words. I understood the witness to say that 
he repeated substantially all that the deceas- 
ed witness said, as well on the direct as on 
the cross-examination upon what was the 
subject of inquiry in this case, and therefore 
I think it was admissible. It seems as though 
the only safe course to pursue is to give this 
construction to the rule; or reject it alto- 
gether as some judges appear half inelmed to 
do. To acknowledge the soundness of the 
rule one moment, and the next trammel it so 
as effectually to destroy it, seems like trifling. 
It is said that it is a dangerous kind of evi- 
dence which, if resorted tol may be the means 
of doing injury. But the same may be said 
of every species of secondary evidence, and 
even of primary evidence itself. It is the 
lot of humanity. The m^in point is, Does 
the rrle stand upon well established princi- 
ples of evidence? Will it, on the whole, tend 
to promote the great ends of justice? The 
reason of the thing, and the authorities in the 
law have answered these questions in the af- 
firmative. Believing that the rule rests upon 
clear principles, I think it should receive such 
an interpretation as shall make it of some 
practical utility, and not a dead letter. 



Case No. 16,703. 

UNITED STATES v. MePHBRSON. 

[1 Cranch, 0. 0. 517.] i 

Circuit Court, District of Columbia. Dec 

Term, 1808. 

Jn«T— PEREMPTORy CHALLENGE. 

Peremptory challenge not allowed in cases 
of larceny. 

Indictment [against Daniel M'Phei-son] for 
stealing, under the act of congress of April 
30, 1790, § 16 (1 Stat 116). 



It was conceded by Mr. MorseU, for the 
prisoner, that he had not a right to per- 
emptory challenge, 

CRANCH, Chief Judge, and DUCKBTT, 
Circuit Judge, were of opinion, but did not 
deliver it, that the prisoner was not enti- 
tled to a peremptory challenge. In the case 
of U. S. V. Carrigo [Case No. 14,735], at Al- 
exandria, in January, 1802, it was refused 
by the court Upon examining W. Cranch's 
notes in Wasliington, he could find no case 
in which it had been allowed in Washing- 
ton. It has been lately allowed in Alexan- 
dria, by the assent of the attorney for the 
United States. It was never allowed in Mr, 
Mason's time. 



1 [Reported by Hon. WHIiam Cranch, Chief 
J udge.] 
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Case Wo. 15,704. 

UNITED STATES v. McPHERSON. 

[1 Hayw. & H. 105.] i 

Circuit Court, District of Columbia. 1842. 

Constable— Collecting Illegal Fee. 

A constable was ordered to be dismissed from 
Ins office for collecting an illegal fee, unless he 
returned the same, and pay the cost of the rule 
served on him. 

On the petition of William Hughes. 

P. R. Fendall, for the United States. 
James Hoban, for defendant 

The petitioner testified that Daniel McPher- 
son wrongfully demanded and received from 
him two dollai-s and forty cents, which the 
petitioner charges that in doing so he acted 
illegally, extorsively and oppressively, and 
prays the court to order a rule on said Mc- 
Pherson to show cause, if any he can, why 
he should not be removed from his said of- 
fice of constable. A rule was served on him 
in accordance with the prayer. 

The following was also submitted to the 
court: The oflicer had a right to receive one 
dollar and twenty-five cents for the distrain 
and seven per cent, which on twelve dollai*s 
(the amount of rent due) would be ninety 
cents, provided the rent was paid within five 
dayjs from the time the distrain was laid, 
and the cart hire, which is said to have been 
twenty-five cents; making the amount, the 
bailiff (or constable) is entitled to receive, 
$14.40. The bailiff for constable) is bound by 
law to give Hughes (the tenant) the account 
of said bailiff receipted,, and a statement of 
all the proceedings. 

THE COURT ordered that Daniel McPher- 
son be discharged from the office of consta- 
ble unless he return to William Hughes $2.76, 
and pay the cost of this rule, on or before 
the 22d of September, 1842. 



1 [Reported by John A. Hayward, Esg., and 
George C. Hazleton, Esq.] 
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Case No. 15,705. 

UNITED STATES v. MADDEN. 

[1 Cranch, O. 0. 43.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1801. . 

Chimin Ai^ Law— Pkesentmbst. 

The court may order an in(Ectment to be sent 
to the grand jury without a previous present- 
ment for the same offence- 
Indictment [against DinaJi Madden, alias 
Hopewell] for stealing. Verdict for the pris- 
oner. The testimony appearing to justify 
an indictment for receiving stolen goods, 
THE COURT ordered such an indictment to 
he sent to the grand jtuy. 

KILTY, Chief Judge, contra, was of opin- 
ion that there ought to be a previous pre- 
sentment by the grand juiy upon which to 
found the indictment. The prisoner was re- 
manded. 

Case No: 15,706. 

UNITED STATES v. MAGTLIi. 
[See Case No. 15,676.]' 



Case ]Sro. 15,707. 

UNITED STATES v. M AGO ON. 

£3 McLean, 171.] 2 

Circuit Court, D. Illinois. June Term, 1843. 

PoBLio Lands— Digging Ube— Trespass— Gist of 
Action. 

1. In trespass for digging and carrying away 
lead ore from the lands of the United States, 
they are not entitled to recover, as damages, 
the value of the ore after it is dug. 

[Cited in brief in Illinois & St. L. Railroad 
& Coal Co. V. Ogle, 92 111. 358; "Waters v. 
Stevenson, 13 Nev. 157.] 

2. The injury done the soil is the gist of 
the action; and ore extracted must be consid- 
ered in aggravation of the damages. 

[Cited in Barton Coal Co. v. Cos, 39 Md. 24; 
Foote V. Merrill, 54 N. H. 493; Waters v. 
Stevenson, 13 Nev. 157.] 

3. A trespasser is not to be placed on the 
same footing with a lessee. 

At law. 

Mr. Butterfleld, U. S. Dist Atty. 

Mr. Logan, for defendants. 

OPINION OF THE COURT. This is an 
action of trespass, charging the defendant 
with digging and carrying away a large 
amount of lead from the lands of the United 
States. The defendant sufCered a default, 
and the jury was sworn to asse^ the dam- 
ages, &c It was proved that defendant en- 
tered upon the lands of the United States, 
dug a large quantily of ore, and conveyed it 
away. The plaintiffs contended that they 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.! 



are entitled to the value of the ore, after it 
was dug; but the court instructed the jury, 
that that was not the measure of damages, 
but the injury done to the soil by the tres- 
pass. That the digging and carrying away 
by the same person, is presumed to be a 
continuous act, and the lead ore removed 
must be considered in aggravation of the 
trespass upon the soil. Neither is the rate 
at which leases are made for these mineral 
lands, a proper criterion of damages. A 
trespasser is not to be put upon the footing 
of a lessee. 

The jury assessed the damages at 

dollars. Judgment. 



Case T^o. 15,708. 

UNITED STATES v. MAGUIRE. 

[3 Cent. Law J. 273; 1 22 Int Rev. Rec, 146.] 

Circuit Court, E. D. Missouri. April 8, 1876. 

Internal Revenue — Coixectok — Indictment fok 
Concealing Frauds— Cumulative 
Judgments. 
The defendant pleaded guilty to five counts 
of an indictment charging him, respectively, 
with having knowledge and information of 
frauds upon the revenue, committed at dif- 
ferent times by five different distillers. Held, 
that the defendant should be sentenced as for 
one offence; but the general question as to 
the power to render cumulative judgments was 
left open for further consideration. 
[Distinguished m Es parte Peters, Case No. 
11,027.1 

W. H. Hatch and A. J. P. Garesche, ap- 
peared for defendant, but under instructions 
from their chent, did not argue the question 
of cumulative punishments. 

Lucien Eaton, for the district attorney, con- 
tra, limited his argument to the reading of a 
section from Wharton's Criminal Law. 

Before DILLON, Circuit Judge, and TREAT, 
District Judge. 

DILLON, Circuit Judge (orally). In this 
case an indictment was found under section 
3169 of the Revised Statutes, he being, at the 
time of the transactions set forth in the in- 
dictment, the collector of internal revenue for 
this collection district Section 3169 provides 
that every officer or agent appointed and act- 
ing imder the authority of any revenue laws 
of the United States, 

(1) Who is guilty of any extortion. . - . 

(9) (The section under which this indict- 
ment was framed.) Who having knowledge 
or information of the violation of any revenue 
law by any person, or of fraud by any person, 
against the United States, under any revenue 
law, fails to report in writing such knowledge 
or information to his nest superior officer, 
and to the commissioner of internal revenue, 
, . . shall be dismissed from office, and 
shall be held to be guilty of a misdemeanor, 

1 [Reprinted from 3 Cent. Law J. 273, by 
permission.] 
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and sliall be fined not less than §1,000, nor 
more than §5,000, and he imprisoned not less 
than sis: months nor more than three years. 

In this indictment, as originally framed, 
there was a count for a conspiracy, but that 
was nolled, leaving five counts in the indict- 
ment under the ninth subdivision, for having 
knowledge or information of the violation of 
any revenue law by any person, or of fraud 
by any person against the United States, and 
failing to report in writing such knowledge 
or information to his nest superior officer, 
and to the commissioner of internal revenue. 
The counts are alike in their general nature 
in charging the defendant with having knowl- 
edge and failing to report. The first charge 
that he had knowledge and information of 
frauds being committed by Bevis and Fraser, 
who were then distillers In this city, and that 
he failed to report those charges. The second 
charges that he had like knowledge of frauds 
being committed by Ulrici, a distiller here, 
and that he failed to report The third, the 
same as to Jouett, the ^ourth, the same as to 
Busby, the fifth, the ^ame as to Bingham, 
these men, Jouett, Busby, and Bingham, be- 
ing distillers. 

Th6 defendant has entered a plea of guilty, 
and the question is whether there stand on 
the record five separate, independent, distinct 
offences, requiring five separate, distinct, in- 
dependent cumulative judgments, or whether 
there is but one offence; or, if more than 
one, whether more than one judgment can be 
rendered. And that is a very important ques- 
tion, and we had desired that question to be 
fuUy argued at the bai. We have failed to 
get any considerable light by reason' of the 
fact that Col, Maguire seems to have instruct- 
ed his counsel that he did not care to have it 
argued, and that he wished to leave it to the 
court; and Col. Dyer, for the government, lack- 
ed the stimulus of an actual contestant here, 
and failed to give us but a very brief argu- 
ment on the point, and referred us simply to 
Wharton's Criminal Law. There is one pro- 
vision of the statute which has a material 
bearing on this questIO^, or may be supposed 
to have. I will read it: 

"Section 1024. When there arerseveral char- 
ges against any person for the same act or 
transaction connected together, or for two or 
more acts or transactions of the same class 
of crimes or offences which may be properly 
Joined, instead of having several indictments, 
the whole may be joined in one indictment, 
in separate counts; and if two or more in- 
dictments are foimd in such cases, the court 
may order them to be consolidated." 

Now, aside from that statute, and aside 
from some legislation on the subject, it would 
seem to be very clear that, under the provi- 
sions of the common law as respects pleading, 
it would not be Competent to unite several dis- 
tinct offences in one and the same indict- 
ment, and have separate and distinct judg- 
ments rendered upon each count in those In- 
dictments, the same as if they were separate 



offences; and, according to the principles of 
the common law, this cannot be done. , Orig- 
inally at common law, it was prohibitedfrom 
using more than one count setting out a sin- 
gle or solitary offence, but to avoid ques- 
tions of variance, it came to be the custom 
afterwards to set forth the same offence in 
different counts. Although language was 
used which, taking it. hteraUy, would import 
that each count was for a separate offence, 
it was for the same offence, stated in differ- 
ent terms to meet the proof. The question 
has been somewhat complicated by late leg- 
islation in England, and in some states in 
this country. We have no federal statute ex- 
cept section 1024, which I have just read 
which bears upon the subject That being 
so, the question is whether on a general ver- 
dict of guilty, or a plea of guilty— whether, as 
I said, an indictment having these five dis- 
tinct offences, calls for the rendering of five 
distinct judgments, or are we limited to pro- 
nouncing upon this record one judgment? 

In the absence of any extended argiunent 
upon this point, and as we have been pre- 
cluded by the pressure of other business from 
examining it origmally, we concluded that it 
was our duty to rest it for the present, upon 
a precedent that has been called to our atten- 
tion in the federal courts. This whole ques- 
tion was brought very prominently before the 
country in the case of Wm. M. Tweed against 
Joseph L. Lipscomb, and decided by the court 
of appeals of New York. That case was an 
indictment for 275 misdemeanor counts, for 
separate misdemeanors in one indictment, and 
the court in which the trial was had treated 
these as separate and distinct offences and 
rendered a cumulative punishment We had 
a similar <;ase in the Western district of Mis- 
souri, where there were fifty counts against 
a man under the statute. So it becomes a 
very important question to determine whether 
each coimt is a separate offence and must 
receive at least the minimum of punishment 
prescribed by law. Thp question arising on 
that judgment was carried to the court of ap- 
peals in the state of New York. It was ar- 
gued by lawyers of great ability and great 
emUxence. At the bar, by Mr. Charles O'Con- 
nor, in support of that judgment; and the 
unanimous opinioi of the court of appeals, 
which T have before me, is that that pro- 
ceeding could not be sustained. All the au- 
thorities, English and American, all the learn- 
ing on the subject that could be collected, 
were embodied in it The court is one of 
very great respectability, and on the bench 
there are judges of eminence and learning. 
We have not had time to investigate, origi- 
nally, to see whether we could come to the 
same conclusion. But among other cases cit- 
ed in that opinion, is one which, in a federal 
court, is entitled to be respected, because it 
is an authoritative exposition of the statutes 
which are here involved by a federal court of 
high authority. "Congress"— I refer to the 
case which was decided by Mr. Justice Nel- 
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son, on the 'beneli of the circuit court, with 
Judge Hall, of the Northern district of New 
Xorli— 'Tias thought it necessary," says Judge 
Allen, referring to that judgment, "to pro- 
vide hy statute for the joinder of several char- 
ges against the same person for the same 
act or transaction, or for two or more acts 
or transactions of the same class of crimes 
or offences in one indictment ui several counts, 
hut no provision is made for several judg- 
ments on one record. We have," says Allen, 
X, "an authoritative exposition of the subject 
from Judge Nelson, late associate justice of 
the supreme court of the United States, a 
judge of long authority and experience in the 
courts of New York and the United States. 
Uponvthe conviction of one Alhro, in the cir- 
cuit court of the United States for the North- 
ern district of New York, for several distinct 
offences, united in a single indictment, un- 
der the act of congress referred to, the court 
was moved in behalf of the government for 
separate sentences and distmct punishments 
for the several offences of -which the prisoner 
had been convicted." [Case imreported.] 
This is the same motion we have before us. 
"The court held the application under advise- 
ment until the succeeding term, denied the ap- 
plication, and gave a single judgment, a^ for 
one offence. It was held. Judge Nelson an- 
nouncuig the result of the deliberation of him- 
self and his associate. Judge Hall, that the 
act had not changed the common law as it 
existed in New York, and was demonstrated 
• by the United States courts sitting in that 
state, and that the government was not en- 
titled to a judgmeJit upon the conviction of 
the prisoner of several offences under one in- 
dictment containing distinct counts, except 
for a single offence." That is an authorita- 
tive exposition of the common law doctrine, 
and the judgment oi that high com-t is, that 
that principle is not changed by this legisla- 
tion. We rest for the present without mak- 
ing any original enquiry upon our part upon 
that precedent; therefore, instead of five judg- 
ments, we will only render one. More tlian 
this we do not feel called upon to say at this 
time, except to add that we do not wish this 
niling to be considered as concluding the 
question, and that we still regard it as open 
to further consideration, after we shall have 
had the benefit of argument and a eollection 
of the cases upon the subject decided in the 
federal courts. Under the federal statutes 
(section 1024) it may be true that for offences 
which are and "may be properly joined" there 
may be more than one judgment, or that one 
judgment may exceed the maxi m um punish- 
ment for a single offence. But it is douljtful 
how far, if at all, distinct offences not part of 
"the same act or transactions," or part of 
"two or more acts or transactions connected 
together" can be "properly joined." In this 
view, it may admit of doubt upon the face of 
the present indictment whether these five 
counts were properly joined, and if not, then 
there should be but one judgment. On all 



these questions, as weU as on the right to luv- 
nounee several or cumulative judgments, in 
such eases or in any case, we do not feel our- 
selves concluded. 

The defendant was then sentenced to pay a 
fine of $5,000 and to he imprisoned in the 
county jail six months. 



UNITED STATES v. The MAHALA. See 
Case No. 15,607. 
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UNITED STATES v. MAILLARD et al. 

[4 Ben. 459; i 13 Int. Kev. Rec. 27.] 

District Court, S. D. New York. Jan., 1871. 

Forfeiture — ^Revenue A.ct3 — Concealed Fraud 
— Statute op Lijiitations — Pleading. 

1. A personal action was brought in behalf 
of the United States, to recover the value of 
certain merchandise as forfeited, by reason 
of a violation of the 66th section of the reve- 
nue act of March 2, 1799 (1 Stat. 677). The 
defendants pleaded that the causes of action 
did not accrue within five years nest before 
the beginning of the action. The plaintiffs de- 
murred to the plea, as far as it related to three 
of the causes of action; and, as it related to 
the rest of them, tiiey replied that the acts 
set forth in that respect in the declaration were 
fraudulently concealed by the defendants from 
the plaintiffs, until within five years before the 
suit, so that they could not, xmtil within that 
period, elect whether to claim forfeiture of 
tlie goods, or of their value, or bring an ac- 
tion for such acts. To this replication the de- 
fendants demurred. Held, that the effect of 
the 14th section of the act of March 3, 1863 
(12 Stat. 741), repealing so much of the 89th 
section of the act of March 2, 1799 (1 Stat. 
096), and of the 3d section of the atJt of 
Marcli 26, 1804 (2 Stat. 290), as impose a 
limitation upon the commencement of any ac- 
tion for the recovery of any forfeiture incurred 
by reason of tiie violation of any law relating 
to importations, is to leave in full force the 
limitation of the 4th section of the act of Feb- 
ruary 28, 1839 (5 Stat. 322), with its proviso. 

[Cited in Amy v. City of Watertown, 22 Fed. 
420.1 

[Cited in Hughes v. Metropolitan EI. Ry. 
Co., 130 N. Y. 14, 28 N. E. T65.] 

2. The 4th section of the act of 1839 is ap- 
Iilicable to suits in favor of the United States. 

3. The plea, as to the first three causes of 
action, was, therefore, good, and the demur- 
rer to it must he overruled. 

4. As the statute made no exception to the 
limitation imposed hy it, in the case of a con- 
cealed fraud, the court had no right or power 
to engraft such an exception on it. 

[Cited in Andrews v. Dole, Case No. 373.] 
[Cited in brief in Rogers v. Brown, 61 Mo. 
188.] 

5. The replication to the plea was, there- 
fore, bad, and the demurrer to it must be sus- 
tained. 

[This was a suit by the United States 
against Henry Maillard and Oscar Mussinan.] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Noah Davis, Dist Atty., and William Stan- 
ley, for the United States. 
Sidney Webster, for defendants. 

BLATCHFOKD, District Judge.. This is a 
a suit brought to recover the value of certain 
merchandise, on the ground that such value 
became forfeited by the defendants to the 
United States, because of a violation of the 
eeth section of the act of March 2, 1799 (1 
Stat. 677). The second plea to the declara- 
tion is, that the causes of action did not 'ac- 
crue to the plaintiffs at any time within five 
years next before the compaencement of the 
suit. The plaintiffs demur to this plea, so 
far as it relates to three of the causes of ac- 
tion, and the defendants join in demurrer. 
The plaintiffs reply, among other things, to 
this plea, so far as it relates to all the other 
causes of action, that the .acts set forth in 
that respect, in the declaration, were fraudu- 
lently concealed by the defendants from the 
plaintiffs, until within five years prior to 
the commencement of the suit, whereby the 
same were unknown to the plaintiffs until 
within a period of less than five years next 
prior to the commencement of the suit, where- 
by the plaintiffs could not, imtil within that 
period, elect whether to claim forfeiture of 
the goods, or of their value, or bring an ac- 
tion for such acts. To this replication the 
defendants demur, and the plaintiffs join in 
demurrer. 

The first question raised, and to be deter- 
mined, on these pleadings, is, whether the 
suit is baiTcd,- so far as respects the three 
causes of action specified in the demurrer to 
the second plea, by the limitation of five years 
that is set up. The provision of the 66th 
section of the act of 1799 is, that "if any 
goods, wares, or merchandise, of which entry 
shall have been made in the oflSce of a col- 
lector, shall not be invoiced according to the 
actual cost thereof, at the place of exporta- 
tion, with design to evade the duties there- 
upon, or any part thereof, all such goods, 
wares, or merchandise, or the value thereof, to 
be recovered of the person making the entry, 
shall be forfeited." The S9th section of the 
same act (1 Stat 696) provided as follows: 
"No action or prosecution shall be maintained 
in any case under this act, unless the same 
shall have- been commenced within three 
years next after the penalty or forfeiture was 
incurred." The 3d section of the act of 
March 26, 1804 (2 Stat. 290), provided as fol- 
lows: "Any person or persons guilty of any 
crime arising under the revenue laws of the 
United States, or incm'ring any fine or for- 
feiture by breaches of the said laws, may be 
prosecuted, tried and punished, provided the 
indictment or information be -fotrnd at any 
time within five years after committing the 
offence or incurring the fine or forfeiture, any 
law or provision to the contrary notwith- 
standing." The 4th section of the act of Feb- 
ruary 28, 1839 (5 Stat. 322), provides as fol- 
lows: "No suit or prosecution shall be main- 



tained for any penalty or forfeiture, pecun- 
iary or otherwise, accruing under the laws of 
the United States, unless the same suit or 
prosecution shall be commenced within five 
years from the time when the penalty or for- 
feiture accrued: provided,, the person of the 
offender, or the property liable for such pen- 
alty or forfeiture, shall, within the same pe- 
riod, be found within the United States, so 
that the proper process may be instituted and 
served against such person or property there- 
for." The 14th section of the act of March 3, 
1863 (12 Stat. 741), repeals so much of the 
S9th section of the act of March 2, 1799, and 
so much of the 3d section of the act of 
March 26, 1804, "as impose any limitation 
upon the commencement of any action or pro- 
ceeding for the recovery of any fine, penalty, 
or forfeiture incurred hj reason of the viola- 
tion of any law of the United States relating 
to the importation or entiy of goods, wares, 
or merchandise." The 89th section of the 
act of 1799 was eonfinedto prosecutions under 
that act, and imposed a limitation of three 
years after the incurring of the penalty or 
forfeiture. The 3d section of the act of 1S04 
embraced forfeitures under the revenue laws 
generally, and extended the limitation to five 
years after the incurring of the forfeiture. 
The 4th section of the act of 1839 embraces, 
by the scope of its terms, suits for forfei- 
tures accruing under the laws of the United 
States generally, (not merely the revenue 
laws,) and fixes the limitation at five years 
after the forfeiture accrued, with the proviso, 
that the person of the offender, or the prop- 
erty liable for the forfeiture, shall, within 
that period, be found within the United 
States, so that process may be served. This 
act of 1839 is not one relating specially to 
the revenue system, but is an act respecting 
the judicial system of the United States. 
There were, when this act of 1839 was passed, 
and there are now, forfeitm'es provided for 
by the laws of the United States, which are 
not forfeitures accruing under any revenue 
law, and also forfeitures which are not forfei- 
tures to the United States. Forfeitures other 
than those under the revenue laws were not 
provided for, in respect to a limitation of the 
time of bringing the suit, by the act of 1804. 
Hence, the 4th section of the act of 1839 was 
passed. But that section, while retaining the 
term of five years, specified in the act of 1804, 
and covering by its language forfeitures ac- 
cruing under any law of the United States, 
as well revenue laws as other laws, and as 
well forfeitures acci-uing to the United States 
as forfeitures accruing to individuals, re- 
stricts the limitation of five years by the 
proviso, which had not before been applied 
thereto, even in respect to suits for forfei- 
tures under the revenue laws, that the limi- 
tation shall not be operative unless the state 
of things named in the proviso shall fexist, 
as* to finding the person of the offender, or the 
property, within the United States, within the 
five yeai*s, so as to serve process. Then 
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comes the 14tli section of the act of 1863, 
■which repeals specifically so much of the 89th 
section of the act of 1799, and so much of 
the 3d section of the act of 1804, as impose 
any limitation upon the commencement of 
any action or proceeding for the recovery of 
any fine, penalty, or forfeiture incurred by 
reason of the violation of any law of the 
United States relating to the importation or 
entry of goods, wares, or merchandise, leav- 
ing unrepealed the rest of those sections, and 
not specifically repealing the 4th section of 
the act of 1839. The act of 1863 is one relat- 
ing almost entirely to the prevention and 
punishment of frauds upon the revenue, and 
to provision for the more certain and speedy 
collection of claims in favor of the United 
States. 

Prior to the passage of the 14th section 
of the act of 1863, 'it was claimed that the 
provisions of the 89th section of the act of 
1799, and of the 3d section of the act of 
1804, had, so far as regarded a limitation 
on sxuts or prosecutions for penalties or 
forfeitures accruing under the laws of the 
United States, been superseded, and, by im- 
plication, repealed, by the 4th section of 
the act of 1839. Cont. Prac. (4th Ed.) p. 
506, note 1, But the question was not free 
from doubt. The limitation in the act of 
1799 related to customs only, and that in 
the act of 1804 related to the "revenue laws 
only, while that in the act of 1839 extended 
to matters outside of the customs laws and 
other revenue laws, and the earlier two of 
the provisions were not expressly repealed. 
It was, therefore, doubtful, at least, under 
the settied rules for the construction of stat- 
utes, whether the provisions of the acts of 
1799 and 1804 were repealed, by implica- 
tion, by the 4th section of the act of 1839, 
in respect to the matters covered by that 
section. In this state of things, and while 
the act of 1839 is in force, the provisions of 
the acts of 1799 and 1804 are expressly re- 
pealed by the act of 1863, so far as they re- 
late to a limitation on the actions and pro- 
ceedings mentioned in the 14th section of 
the act of 1863, and the act of 1839 is left 
in force. 

It is contended, on the part of the United 
States, that, since the passage of the 14th 
section of the act of 1863, there has been 
no limitation as to suits for the recovery of 
forfeitures incurred under the customs laws, 
being the laws named in that section. But 
I thiht the object of tiie passage of the 14th 
section of the act of 1863 was, among other 
things, to mate it dear that the limitation 
on the commencement of suits for the re- 
covery of fines, penalties, and forfeitures in- 
curred by reason of the violation of the cus- 
toms laws should fall under the 4th section 
of the act of 1839, and be subject to the re- 
strictive proviso to that section, and not 
be an unrestricted limitation, as in the acts 
of 1799 and 1804. Hence, the absolute lim- 
itations prescribed as to such suits by the 



acts of 1799 and 1804 were repealed, leaving 
in force, as to such suits, the restricted and 
qualified limitation provided for by the 4th 
section of the act of 1839. It results, there- 
fore, that actions and proceedings for the 
recovery of fines, penalties, and forfeitures 
inciu-red by reason of the violation of any 
law of the United States relating to the im- 
portation or entry of goods, wares, or mer- 
chandise, are subject to the limitation pre- 
scribed by the 4th section of the act of 
1839, under the conditions of the proviso to 
that section. I find my views on this ques- 
tion confirmed by the opinion of the district 
judge for the Eastern district of Michigan, 
in the case of In re Landsberg [Case No. 8,- 
041], in May, 1870. 

■ It is urged, that the United States are not 
embraced within the 4th section of the act 
of 1839, because .not expressly named there- 
in; that to bind them by the limitation of 
that section would bar them of a right, and 
would violate the principle of public policy, 
that the government is not to be prejudiced 
by the negligence of public officers to whose 
care the public interests are confided; and 
that it is a settied principle that the gov- 
ernment is never barred by an act of lim- 
itation, unless named. U. S. v. Knight, 14 
Pet [39 U. S.] 301, 315. Without going in- 
to a detailed examination of the legislation 
of Congress on the subject of fines, penal- 
ties and forfeitures, it is sufficient to say> 
that the course of it has been such as to 
show, that wherever fines, penalties and for- 
feitures generally, accruing tmder the laws 
of the United States, are spoken of, those 
accruing to the United States are intended 
to be included, unless they are specially, ex- 
cepted. This consideration, in connection 
with the language of the 4th section of -the 
act of 1839, shows an intent to include the 
United States within that section, and no in- 
tent is shown to exclude them. The section 
speaks of prosecutions for penalties and for- 
feitures other than pecuniary, and also of 
the person of the "offender," language which 
would scarcely have been used if the United 
States were not intended to be embraced 
within the purview of the section. The 
three causes of action referred to in the de- 
murrer to the second plea being for for- 
feitures incurred by the violation of a law 
of the United States, relating to the impor- 
tation and entry of merchandise, the second 
plea is, therefore, a good plea to such three 
causes of action, and the demurrer to it 
must be overruled. 

The replication to the plea of the statute 
of limitations, so far as it relates to aU the 
causes of action except the three named in 
the demurrer to such plea, is based on the 
view, that a fraudulent concealment by the 
defendants, from the plaintiffs, of the acts 
set forth in such causes of action, until 
within five years prior to the commencement 
of the suit, whereby the same were un- 
known to the plaintiffs until within a period 
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of less than five years next prior to the 
commencement of the suit, bars the running 
of the statute. It is well settled, that, how- 
ever strong the reason may he, a court can- 
not engraft on a statute of limitations an 
exception which the statute itself does not 
mate. Mclver v. Eagan, 2 Wheat. [15 U. 
S.] 25; Bank of State of Alabama v. Dal- 
ton, 9 How. [50 U. S.] 522; The Sam Slick 
[Case No. 12,282]. So, also, the dear weight 
of authority, at least in the state of New 
York, is, that where the statute does not 
make a fraudulent concealment of the ex- 
istence of. the cause of action an exception 
to the running of the statute, the court has 
no right or power to make such exception, 
either directly, or by the indirect method of 
saying that the cause of action does not 
accrue, in case of a fraudulent concealment, 
imtil the discovery of the fraud. Troup v. 
Smith's Ex'rs, 20 Johns. 33; Leonard v. Pit- 
ney, 5 Wend. 30; AUen v. Miller, 17 Wend. 
202; Humbert v. Trinity Church, 24 Wend. 
587, It is true, that Mr. Justice Story, in 
Sherwood v. Sutton [Case No. 12,782], dis- 
sents from the decision in 20 Johns., but I 
cannot but regard the making by the court 
of an exception, in a case of fraudulent con- 
cealment, when the statute does not make 
it, as violating the rule settled by the su- 
preme court, as before stated. Especially 
must this be so where the statute has, as in 
the 4th section of the act of 1839, specified, 
in a proviso, declared exceptions. 

But it is further urged, that, although, or- 
dinarily, simple fraudulent concealment may 
not prevent the running of the statute, yet 
the statute did not begin to run in this case 
until the offence became known to the gov- 
ernment, for the reason that, under the 66th 
section of the act of 1799, the government 
has the option to take a forfeiture of the 
goods or a forfeiture of their value, and 
that it cannot exercise such option or bring 
a suit until it knows of the violation of law. 
Another form of the argument is, that the 
forfeiture did not take place until the- op- 
tion was exercised; that the option was not 
exercised until the suit was brought; that, 
therefore, the forfeiture did not accrue till 
the suit was brought; and that, consequent- 
ly, the statute did not begin to run till the 
suit was brought. The answer to these 
views is, that, if they were to prevail, they 
would require the court to admit fraudulent 
concealment as an exception to the running 
of the limitation, as well where there was 
no option to be exercised, as where there 
was the privilege of exercising an option. 
No suit can be brought in any case until the 
violation of law is known. Whether there 
is an option to be exercised- or not, as to 
the kind of suit to be brought, can make no 
difference, if the right to bring the suit 
that is brought, that is, the cause of action, 
or, in the language of the 4th section of the 
act of 1839, the "forfeiture," accrued when 
the offence was committed. It did so ao 



crue, as against the defendants in this case, 
when the offences alleged were committed. 
Ignorance of the right to exercise the option 
can be of no more avail to constitute an ex- 
ception to the statute, than ignorance of 
the right to bring any suit at all, or igno- 
rance of the existence of the offence. Such 
ignorance does not prevent the running of 
the statute or the accruing of the forfeiture 
sued for, as respects the thing or person 
sued, as between it or him and the United 
States. This view is not in conflict with 
the decision in the case of Caldwell v. U, 
S., 8 How. [49 IT. S.] 366. The question 
there involved was, whether, in case of a 
violation of the 66th section of the act of 
1799, goods undervalued in the entry, with 
design to evade the duties thereon, became 
forfeited to the United States, under that 
section, eo instanti, on the false entry, so as 
to avoid a sale of them between that time 
and the time of their seizure, to a bona fide 
purchaser or one altogether ignorant of the 
fraud, and in no way connected with the 
pei-petrator of it, except in buying the goods 
from him at a fair price. The court held, 
that, as, under the 66th section, the forfei- 
ture was of the goods or their value, the 
forfeiture of the goods did not, by the com- 
mission of the offence, become so fixed as 
to vest the title to them in the United 
States eo instanti, as against a bona fide 
purchaser of them, who acquired his title 
before the United States, by seizing the 
goods, exercised the privilege of election con- 
ferred on it by that section. The same doc- 
trine had been previously held in U. S. v. 
Grundy, -3 Cranch [7 U. S.] 338. But that 
was a very different question from the one 
involved in this case. There is no ques- 
tion here of the vesting of the title to goods 
as against a bona fide purchaser, but a ques- 
tion of the fact of the commission of an of- 
fence, and of the creation thereby of a right 
to bring a suit therefor in one form or an- 
other. 

I am entirely satisfied that the replication 
is bad in substance. The demui-rer to it is, 
therefore, sustained. 



Case No. 15,710. 

UNITED STATES v. MAKINS. 

[Hoff. Op. 500; 3 Am. Law Rev. 777.] i 

District Court, D. California.- Feb. 17, 1869. 

Certipioate of Citizenship — Ili^egal Sale— Em- 
ployment OP Seamax. 

[1, The certificate or evidence of citizenship, 
tlie sale of which is made criminal by Act 
March 3, 1813, is a certified copy of the act 
by which one was naturalized, and which au- 
thorizes his employment on an American ves- 
sel, and does not include a certificate signed 
by the clerk, and under the court seal, to the 
effect that one, on the day therein named, was 
admitted to be a United States citizen.] 

1 [3 Am. Law Kev. 777, contains only a par- 
tial report.] 
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[2. The eletk of a court has no right to cer- 
tify the substance, purport, or effect of a 
judgment of record in his office.] 

D. Lake, U. S. Atty. 

J. H. Hardy, for defendant. 

HOFFMAN, District Judge. The indict- 
ment in this case avers, in substance, that 
the defendant wilfully, feloniously and ma- 
liciously did make sale and dispose of a 
certain certificate of naturalization and cit- 
izenship, etc., and deliver the same to one 
James Burke, to whom the same was not 
originally issued, and did not rightfully be- 
long, etc. The certificate of citizenship al- 
leged to have been sold and disposed of, is 
set out in full in the indictment The de- 
fendant demurs on the ground that the cer- 
tificate alleged to have been sold is not the 
"certificate or evideuee of citizenship" con- 
templated by the law; that it was issued 
without authority, and is wholly void, and 
that the sale and disposition of it constitute 
no offence under the statute. The law un- 
der which the indictment is framed is con- 
tained in the thirteenth section of the act 
of congress of March 3d, 1813 (2 Stat. 811). 
It is as follows': "That if any person shall 
falsely make, forge, or counterfeit, or cause 
or procure to be falsely made, forged or 
counterfeited, any certificate or evidence of 
citizenship, referred to in this act, or shall 
pass, utter or use as true any false, forged 
or counterfeited certificate of citizenship, or 
shall make sale or dispose of certificate of 
citizenship to any person other than the 
person for whom it was originally issued or 
to whom it may of I'ight belong, every such 
person shall be deemed guilty of felony," 
etc., etc. It is evident that to bring an of- 
fender within this statute it must appear 
that he has forged, or uttered and passed, 
or sold and disposed of, a "certificate of cit- 
izenship," within the meaning of that term 
as used in the statute. It will be observed 
that in. the first clause of the section the 
words used are, "any certificate or evidence 
of citizenship referred to in this act" In 
the succeeding clauses the words italicized 
are omitted; but it is evident that but one 
kind of certificate is referred to throughout 
the section. The first clause contemplates 
the forging, the second the uttering of a 
forged certificate, and the third the unlaw- 
ful sale or disposal of a certificate. It can- 
not be doubted- that the intention of the 
law-giver was to denounce the forging and 
counterfeiting, and the passing and utter- 
ing of the same kind of cei'tificate, to wit; 
**the certificate or evidence of citizenship re- 
ferred to in this act," and there is no rea- 
son to suppose that tlie word ^^certificate" 
was used in any different sense in the third 
clause. What "the certificate or evidence of 
citizensliip referred to in this act" is, is 
apparent"' from the second section. The act 
is entitled, "An act for the regulation of 
seamen on board the public and private ves- 



sels of the United States." Section 2 pro- 
vides, that it "shall not be lawful to employ 
as aforesaid any naturalized citizen of the 
United States unless such citizen shall pro- 
duce to the commander of the public vessel, 
if to be employed on board such vessel, 
or to a collector of customs, a certified 
copy of the act by which Tie shall have beev 
naturalized, setting forth sucli naturaliza- 
tion and the time thereof." The certificate, 
set forth in the indictment, in no respect 
answei-s to these requirements. It does not 
purport to be a certified copy of the "act by 
which the party has been naturalized," or of 
any judicial record of naturalization. It is 
merely a certificate, signed by the clerk and 
under the seal of the court to the effect that 
the party on the day therein named was by 
the judgriient of the court admitted to be a 
citizen of the United States. It states a 
fact but it does not pretend to be a copy 
of any judicial record whatever. Non con- 
stat, so far as appears from the certificate, 
that any record of the judgment of the court 
by which the alien was made a citizen ex- 
ists. , That the act of the court admitting 
an alien to citizenship is a judicial judgment, 
has been expressly decided by the supreme 
court In Spratt v. Spratt, 4 Pet. [29 U. S.] 
408, Mr. Oh. J. Marshall says: "The various 
acts upon the subject submit the decision 
on the rights of aliens to admission as cit- 
izens, to courts of record. They are to re- 
ceive testimony, to compare it with the law, 
and to judge on both law and fact The 
judgment is entered on record as the judg- 
ment of the court It seems to us, if it be 
in legal form to close all inquiry, and like 
every other judgment, to be complete evi- 
dence of its own validity." This judgment, 
or the records of it, remains on file among 
the records of the court, and it can be prov- 
ed only by the production of the original if 
required in the court by which it was ren- 
dered, or by a certified copy or exemplifica- 
tion of it if required elsewhere. The clerks 
of the United States courts have no power 
by statute to certify to matters of fact 
proveable by the records in their custody. 
"In regard to certificates," says Greenleaf, 
"given by persons in official station the gen- 
eral rule is, that the law never allows a cer- 
tificate of a mere matter of fact, not coupled 
with matter of law, to be given in evidence. 
If the person was bound to record the fact 
then the proper evidence is a copy of the 
record duly authenticated." 1 Greenl. Ev. 
§ 498. So it has been held, that though an 
officer having the legal custody of public rec- 
ords is ex-officio competent to certify copies 
of their contents (1 Greenl. Ev. 483-507), yet 
his certificate of the substance or purport of 
the record is inadmissible (McGuire v. Say- 
ward, 9 Shep. [22 Me.] 230). The clerk of a 
court has therefore no more right to cer- 
tify the substance, purport or effect of a 
judgment of record in his office, than the 
recorder of a county would have, to certify 
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that certain, parties conveyed a certain piece 
of land on a certain day, instead of copying 
the deed in full and. appending, to it a cer- 
tificate that the same is a true copy of the 
record in his office. Even then, if the de- 
scription in the second section of the act of 
1813, of the certificates "referred to in the 
act" were less explicit and unmistakahle, or 
if it were possible to construe the word "cer- 
tificate" in the 3d clause of the 13th section 
as referring to some other kind of certificate 
than those mentioned in the preceding 
clauses, the last clause would remain nuga- 
tory and inoperative— for there is no cer- 
tificate of a judgment which the clerk can 
furnish other than a certified copy of the 
record, and therefore no other certificate of 
natui-alization to which the statute could hy 
possibility refer. It follows that the cer- 
tificate of naturalization which the indict- 
ment charges the defendant with having 
feloniously sold and disposed, is not the cer- 
tificate, the felonious sale or use of which 
is made a crime by the statute. The de- 
murrer must, therefore, be sustained. It is 
proper to add that the irregularity of these 
certificates is not imputable to the present 
clerk of the circuit court, or to his predeces- 
sor. They both have adopted the forms 
found in the office, and which appear to 
have been long used, without being brought 
to the notice of either the former or pi-esent 
judge of the circuit court, or of the district 
judge. It is with reluctance that I reach the 
conclusion at which I have arrived, for I 
fear that through this informality many 
guilty persons will escape just punishment. 



Case No. 16,711. . 

UNITED STATES v. MALEBRAN. 

[1 Brunner, Col. Cas. 426; i 5 City H. Bee. 
122.] 

Circuit Court, D. New York. 1820. 

Slave Trade— What Isdictable as— Statdtobt 
Offekse. 

1. It is an indictable offense, under the act 
of congress, to fit, equip, load, or otherwise 
prepare a vessel in the tJnited States for the 
purpose of procuring and transporting slaves 
from a foreign place to any other place. 

2. "Where a punishment by imprisonment is 
proTided by statute for a public offense, but no 
mode provided for securing sych punishment, 
it is intended that an indictment will lie for 
such offense. 

The defendant, a foreigner, and resident in 
this city, was indicted under the act of j2on- 
gress, of 1818 (1 Sess. 15th Cong. p. 81 [3 
Stat. 450]), which act is, in effect, as follows: 
• That no citizen of the United States, or any 
other person, shall, as master, factor, or own- 
er, build, fit, equip, load, or otherwise pre- 
pare, any ship or vessel, in any port or' place 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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within the jurisdiction of the United States, 
nor cause any such ship or vessel to sail from 
any port or place whatsoever, within the ju- 
risdiction of the same, for the purpose of pro- 
curing any negro, mulatto, or person of color, 
from any foreign kingdom, place, or country, 
to be transported to any port or place what- 
soever, to be held, sold, or otherwise dis- 
posed of as slaves, or to be held to service 
or labor," etc. By the residue of this section, 
such vessel, her tackle, etc., is declared to be 
forfeited, one half to the United States, and 
the other half to the person suing for such 
forfeiture. "That eveiy person, etc., so build- 
ing, fitting out, equipping, loading, or other- 
wise preparing, or sending away, or causing 
any of the acts aforesaid to be -done, with 
Intent to employ such ship or vessel, in such 
trade or business, after the passing of this 
act, contrary to the true intent and meaning 
thereof, or who shall, in any wise be aiding 
or abetting therein, shall severally, on con- 
viction thereof, by due course of law, forfeit 
and pay a sum not exceeding five thousand 
dollars, nor less than one thousand dollars, 
one moiety to the use of the United States, 
and the other to the use of the person or per- 
sons who shall sue for such forfeiture, and 
prosecute the same to effect, and shall mor'*- 
over be imprisoned for a term not exceeding 
seven years, nor less than three years." The 
Indictment contained twenty-eight coimts. 
The firet count alleged that the defendant, 
being a resident within the United States, on, 
etc., at the port of New York, did fit, equip, 
and load a certain vessel, etc., with intent to 
employ said vessel, for the purpose of pro- 
curing negroes from a foreign country, to the 
jurors imknown, to be transported to a place, 
to the jurors unknown, to be held as slaves. 
The several other counts varied from the 
first, in relation to the description of persons 
to be transported, and in a variety of other 
particulars arising from the words of the act; 
but in all the counts, the foreign country 
from which the negroes were to be transport- 
ed, and that to which they were to be trans- 
ported, were alleged to be to the jurors ul- 
known. 

Tillotson & Bunner, for prosecution. 
Hoffman, Emmet & Wells, for defendant 

Tillotson, in opening the case to the jury, 
stated that he expected to show the agency 
of the defendant in equipping and loading 
this vessel In this port, to be employed In the 
slave trade on the coast of Africa, by his own 
confession. 

For this purpose Silas H. Stringham was in- 
troduced as a witness, on behalf of the prose- 
cution, who testified that in April last, being 
a lieutenant on board, the Cyane sloop of 
war, he boarded the schooner Science, at 
Cape Mount, on the coast of Africa, and 
found on board two several letters, written in 
French', by the defendant; the one dated in 
this city, on the 31st of December, 1819, di- 
rected to Francisco Mathieu; and the other. 
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on the 1st of January, 1820, to Capt Adolphus 
La Cost. It appeared from the translation of 
this last mentioned letter which, with the 
other, was read in evidence, that it was a 
letter of instructions to the captain, in refer- 
ence to an agreement previously made, direct- 
ing him to proceed to Porto Rico, where the 
vessel was to be changed into Spanish; and 
after procuring shackles, handcuffs, etc., to 
proceed on the contemplated voyage. An- 
other person, at Porto Rico, was to assume 
command of the vessel. He was to be the-cap- 
tain on paper; but La Cost, the real captain, 
who was to receive further directions from 
the brother of the defendant, Don Pedro 
Malebran, at Trinity De Cuba. To this place 
the merchandise, to be obtained on the voy- 
age, was to be carried; and the letter states 
the agreement between the defendant and La 
Cost to be that the latter was to receive a 
spebific sum per head; but the word "slaves" 
was not mentioned. 

It was then proved by James B. Leonard 
and Joshua Phillips, clerks at the custom- 
house, that on the 31st of December, 1819, 
the Science cleared from this port for Porto 
Rico. 

Stringham, on being again called, testified 
that he found on board the Science fifty pair 
of irons, some of which were shackles, and 
some handcuffs; and he also found muskets, 
tobacco, and calicoes, the usual cargo for the 
slave trade. 

Tillotson having rested the prosecution, the 
counsel for the defendant raised two olsjec- 
tions to the prosecution under this indict- 
ment: (1) This is not made an indictable 
offense by the statute upon which the indict- 
ment is founded. The remedy, by imprison- 
ment, might have been effected on an infor- 
mation. (2) It is alleged in all the counts in 
this indictment that the place where the ne- 
groes were to be procured, and that to which 
they were to be transported, were to the 
jurors unknown. It appears from the proof 
that the place where they were to be procur- 
ed wa^ at Cape Jlount, on the coast of Africa, 
and that to which they were to be transport- 
ed was Trinity De Cuba. Both these places 
must, therefore, have been known to the 
grand juiy; and therefore the indictment can- 
not be maintained. , There is no principle in 
criminal law better settled than this, that if 
a person is indicted for stealing goods of a 
person to the jurors unknown, and it appears, 
in proof, that the person to whom the goods 
belonged was known, or, upon due inquiry, 
might have been known, that the indictment 
cannot be supported. 2 Hawk. P. C. 330; 1 
Chit. Cr. Plead, p. 213; 2 East, P. C. p. 651; 
1 Starlde, pp. 75, 175; Bac. Abr. tit. "Indict- 
ment," G; Rex v. Walker, 3 Camp. 264. In 
principle there is no difference between the 
cases. There is as much reason why the 
places from which, and to which, these slaves 
were to be transported, if known to the grand 
jury, should be alleged, as that the name of 
the person from whom goods are stolen, if 



known, should be stated. An indictment 
should state things known to a common cer- 
tainty, that the party may be the better pre- 
pared for his defense. 

The counsel for the prosecution argued, on 
the first objection raised,' that as the act of 
1794 [1 Stat. 347], prohibiting the equipment 
of any vessel within the jurisdiction of the 
United States, to be employed in the slave 
trade, gave no public remedy for the offense, 
and as the one upon which this indictment 
was founded gave a remedy to the public by 
imprisonment, in express terms, that it was 
intended that the means by which that rem- 
edy was to be effected, should be by indict- 
ment. The court would have no power, un- 
der a conviction in a qui tam action to im- 
prison the party; and this is the only mode 
of proceeding prescribed in the act. With re- 
gard to the second objection it was argued 
that the gravamen of the offense, which the 
statute was enacted to prevent, was the 
equipment of a vessel for the purpose of pro- 
curing slaves; and neither the place where 
they were to be prociu-ed, nor that to which 
they were to be transported, entered into the 
essence of the offense. And it would have 
been sufficient, in relation to the places, to 
have used the precise words of the act. The 
cases, therefore, cited on the opposite side, do 
not apply. Stealing goods of A. is a specific 
offence; and the owner's name, if known, is 
essential. 

Stringham, on being again called by the 
judge, was asked whether he stated before 
the grand jury, that he took the Science on 
the coast of Africa, and to this inquiry he an- 
swered in the affirmative. 

The judge pronounced his decision on the 
first objection raised, that, as the act upon 
which the indictment was founded gave a 
public remedy by imprisonment, but prescrib- 
ed no particular mode of proceeding, in ex- 
press terms, by which the remedy was to be 
effected, the legislature must have intended 
it should be by indictment. 

With regard to the other objection, he stat- 
ed that there was nothing better settled than 
that an offense, both as regards time, person, 
and place, should be laid in an indictment 
with sufficient certainty. It was as important 
for the defendant to know both the place 
from which he was charged with having pro- 
cured these slaves, and that where they 
were to be transported, as the place where 
the vessel was equipped. These things were 
known to the grand jury, and should not 
have been dispensed with on the record. 

For this uncertainty in the indictment, the 
judge advised the jury to acquit the defend- 
ant, and he was acquitted. 

TlUotson moved that the defendant be laid 
under a recognizance to appear at the next 
term, to answer for this offense. 

His counsel opposed this motion, on the 
ground that if again indicted, he would be 
entitled to his plea of autrefois acquit; and 
to this point they cited 1 Starkie, 175. 
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The judge granted the motion, and the de- 
fendant was hound over for his appearance 
at the next term. 



Case No. 15,713. 

UNITED STATES v. MALL et al. 

[5 Am. Law Rev. 752.] 

Circuit Court, S. D. Alabama. 1871. 

CoxsTiTOTioxAL Law — The Exfokcemest Act. 

[Indictment against John Mall, Jr., and 
others.] 

In this case it was held on demurrer that 
the words "any right or privilege granted or 
secured to" any citizen in the act of May 
31, 1870, § 6 [16 Stat 141], include the rights 
of peaceably assembling and of free speech. 
on the ground that as congress is prohibited 
to abridge these rights by the first amend- 
ment, and as the states are by the fourteenth 
(no state shall abridge the privilege, &c„ of 
citizens), they may fairly be said to be secur- 
ed by the constitution. The constitutionality 
of the act is also aflarmed by a somewhat 
obscure course of reasoning. One position is 
taken which, though doubtful, and often 
strenuously denied, we do think has some- 
thing in it,— that a state may deny the equal 
protection of its laws not only by positive 
hostile legislation, but also by concerted ju- 
dicial or executive inaction or discrimination 
when the laws upon the statute book are 
unobjectionable in form. 



Case Wo. 15,713. 

UNITED STATES v. MALONE et al. 

[8 Ben. 574; i 22 Int. Rev. Rec. 403.] 

District Court, S. D. New York. Dec, 1876. 

Inteknal Revenue — Wholesai/E and Retail 

LiQuon Dealeu— Penaltt fok not Enteb- 

iNO Spikits Received — Intent. 

M. Brothers were wholesale liquor dealers 
and also retail liquor dealers, at No. 406 Seventh 
avenue, in New York City. On the 8th of Feb- 
ruary, 1875, they received there fifteen barrels 
of distilled spirits. They entered in their 
wholesale liquor dealers' book the receipt of 
six of the fifteen, but made no entry of the rp- 
maining nine, which they proceeded to use in 
their business of retail liquor dealers: Held, 
that they were liable to a penalty of $100 
for not making an entry of the receipt of the 
nine barrels, as required by section 3318 of 
the Revised Statutes, notwithstanding they 
intended, when they received them, to retail 
them. 

Roger M. Sherman, Asst U. S. Atty. 
Thomas Harland, for defendants. 

BLATCHFORD, District Judge (charging 
jury). This is an action brought by the 
United States against Joseph D. Malone and 
Peter D. Malone, co-partners in business un- 
der the firm name of Malone xfrothers, to re- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



cover a penalty of $100 for having, as al- 
leged in the declaration, on the 8th day of 
February, 1875, being wholesale liquor deal- 
ers, and having kept a book in the form 
prescribed by section 3318 of the Revised 
Statutes, and by the regulations of the com- 
missioner of internal revenue made there- 
under, received upon their premises, and in- 
to their stock and possession as such whole- 
sale liquor dealers, 9 packages of distilled 
spirits from the J. M. O'Donnell Distillery 
Company, of Kentucky, and hitving neglect- 
ed to make entry in such book of any of the 
spirits so received in said packages, as re- 
quired by such section 3318. 

The proof is, that the defendants were au- 
thorized wholesale liquor dealers, and au- 
thorized retail liquor dealers, at No. 406 
Seventh avenue, in the city of New York, 
and that they were also authorized retail 
liquor dealers at No. 4^ "West 39th street, 
in the city of New York; that, on the 8th of 
February, 1875, they received from the J. M. 
O'Donnell Distillery Company, of Kentucky, 
15 barrels of distiUed spirits at their place. 
No. 406 Seventh avenue; that they made due 
and proper entry at the time in their whole- 
sale liquor dealers' book, kept at their place. 
No. 406 Seventh avenue, of six of such 15 
barrels of spirits, with the proper particu- 
lars; and that they made no entry whatever 
in said book or in any other book, of the 
remaining nine barrels of such spirits, but, 
being retail liquor dealers, as well as whole- 
sale liquor dealers, at No. 406 Seventh ave- 
nue, they proceeded to use such nine barrels 
of spirits in their business as retail liquor 
dealers at that place, for the purpose of re- 
tailing it, and did retail it there. It is claim- 
ed by the defendants that they are not liable 
to the penalty of $100 for not having enter- 
ed in their wholesale liquor dealers' book the 
nine barrels of spirits upon two grounds. 
The first ground is, that they had in their 
minds, at the time they received the fifteen 
barrels, the intent to dispose of nine of them 
in their capacity of retail liquor dealers, at 
406 Seventh avenue, and not in their capac- 
ity of wholesale liquor dealers at that place, 
and that, therefore, they were under no obli- 
gation to enter ia their book the receipt of 
the nine barrels, there being no requirement 
of law in respect to the entry in any book of 
any receipt of spirits by a retail liquor deal- 
er, and that, therefore, they are not subject 
to any penalty for not having entered in 
their wholesale liquor dealers' book the re- 
ceipt of the nine barrels. A construction of 
the statute which would admit of this view 
would render the statute entirely inoperative 
and nugatory. The proposition is, that the 
existence of an intent, at the moment of re- 
ceiving the spirits, by* a person who is a 
wholesale liquor dealer as weU as a retail 
liquor dealer, authorized in both capacities, 
at a given place, relieves him from the obli- 
gation of entering the receipt of the spirits 
in his wholesale liquor dealers' book. It 
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the existence of that intent at the moment 
■of receiving the spirits can relieve the party 
from the obligation of entering the receipt of 
them in his wholesale liquor dealers' book, he 
may have that intent as to aU the spirits that 
he receives, and he may change that intent 
in regard to all of them tfie very next mo- 
ment, and thus relieve himself from the obli- 
gation of entering any of the spirits which 
he receives at the place where he is both 
wholesale and retail liquor dealer, in the 
book required to be kept by law, although he 
may dispose as a wholesale liquor dealer of 
all the spirits which he there receives. This 
would throw the door wide open to frauds of 
«very kind; and there might as well be no re- 
quirement of law for the keeping of any 
wholesale liquor dealers' book by a person 
who, at a given place, is authorized to carry 
on the business both of a wholesale liquor 
dealer and a retail liquor dealer. 

In addition to this, if a person be a whole- 
sale liquor dealer at a given place, and also 
a, retail liquor dealer at the same place, and 
there be a requirement of law that every 
wholesale liquor dealer shall, _ when he re- 
■eeives any spirits, make certain entries in 
regard to them, it is not a proper construc- 
tion of the statute to relieve him— he being a 
wholesale liquor dealer— from the require- 
ment that he shall make the entry, because, 
being also a retail liquor dealer, he chooses 
to say that he receives the spirits in the 
capacity of a retail liquor dealer, and not in 
the capacity of a wholesale liquor dealer, 
for that would place the government entire- 
ly at the mercy of the concealed mental in- 
tent of the party. No" construction of any 
statute ought to be admitted to that effect, 
imless it is very clear that congress, in enact- 
ing the statute, intended to place the gov- 
ernment thus at the mercy of the concealed 
mental intent of the individual subject to the 
statute. 
, The other ground aheged is, that the entry 
of the six barrels was a false entry, because 
there was an entry of six barrels, and not an 
■entry of fifteen, and that there is no allegation 
in the declaration that the entry was false, 
but merely an allegation of a failure to en- 
ter the 9 barrels. The answer is, that the 
entry as to the 6 barrels is true and correct, 
and that there is no entry whatever as to 
the 9 barrels. There is an entire omission 
to make any entry as to the 9, and, therefore, 
it seems to me that, in that particular, the 
allegation of the declaration is fully sustain- 
ed by the evidence. 

The suggestion is made, that the declara- 
tion states that the defendants received upon 
their premises and into their stock and pos- 
session, as such wholesale liquor dealers, 
certain distilled spirits; and it is claimed 
that the existence of an intent on their part, 
at the time they received the spirits, to re- 
tail them, disproves the allegation that they 
received them into their stock and posses- 
sion as such wholesale liquor dealers. But 



the views I have stated show that the de- 
fendants must be regarded, when they re- 
ceived these packages upon their premises 
where they were wholesale liquor dealers, as 
having received them into their stock and 
possession as wholesale liquor dealers. And 
when they, being both wholesale liquor deal- 
ers and retail liquor dealers, at the same 
place, receive packages into their stock and 
possession as wholesale liquor dealers, and 
enter them on their book in the proper place, 
and then desire to retail some of such pack- 
ages at such place, there is no difBculty in 
regarding them as transferring such pack- 
ages from themselves, in their department 
of wholesale liquor dealers at such place, to 
themselves in their department of retail 
liquor dealer^ at such place, and no difficulty 
in their making the proper entry in their 
wholesale liquor dealers* book at such place, 
of the packages which they so desire to re- 
tail, as packages sent out of their stock and 
possession as wholesale liquor dealers, im- 
der section 3318, and sent to themselves as 
retail liquor dealers at the same place. Un- 
der section 3318, goods passing from their 
possession as wholesale liquor dealers into 
their possession as retail liquor dealers, are 
properly to be regarded as being sent out of 
their stock and possession as wholesale liquor 
dealers, and as being required to be so en- 
tered, and as being sent to themselves, by 
being sent into their department as retail 
liquor dealers. The regulation of the com- 
missioner of internal revenue in that re- 
spect; which has been brought to my atten- 
tion, seems to me to be an exceedingly -prop- 
er one and to be the only one which can 
render this section of the statute operative. 
While it protects the government, it does no 
injustice to the party who is required to 
make the entries. So long as there was a 
regulation of that kind, which regulation 
certainly was not complied with in this case, 
no allegation can be made that the defend- 
ants were in doubt as to the proper construc- 
tion of the law; and, if they had complied 
with the regulation, tliere could have been 
no foundation for this prosecution in the 
shape in which it is now brought. K they 
had entered the entire 15 packages as re- 
ceived by them as wholesale liquor dealers, 
and had then put down the fact that they 
had transferred 9 of those packages to their 
own department at the same place as retail 
liquor dealers, the whole story would have 
been told, and they would then have com- 
plied fully with the statute and with the 
regulation. 

This is one of that numerous class of cases 
where the due administration of the law re- 
quires that the court should enforce the pen- 
alty prescribed. At the same time it is a 
case where, if there was no wEful negligence 
nor any intent to defraud the government in 
the transaction, the secretary of the treasury 
has power to remit the forfeiture, and un- 
doubtedly will do so, on being satisfied that 
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there was no wilful negligence or intent to 
defraud the revenue, on the part of the de- 
fendants, in this matter. 

I, therefore, must direct a verdict for the 
plaintiffs, for §100. 
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UNITED STATES v. MALONEY et al. 

[N. y. Times, May 28, 1853.] 

Circuit Court, D. New York, 1853. 

Criminal Law— Two IxDiCTSiEifTS for Same 
Crime. 

[A prisoner who has been twice indicted for 
the same crime, but who has never been ar- 
raigned under the first indictment and has nev- 
er pleaded to it, has no right to have it quash- 
ed before going to trial under the second m- 
dictment] 

The case of the captain and surgeon of 
the ship Roscius. The United States v. 
Daniel Maloney and John Christian, jointly 
indicted for the murder of a sailor, known 
as Emanuel and another as "Yankee Chap." 
The justice decided on the motion to dis- 
miss the first indictments as follows: 

NELSON, Circuit Justice. I , have looked 
into the authorities on the question made by 
the prisoners' counsel, that the indictments 
first found, which have been remitted from 
the district court to this court, should be 
quashed before the prisoners are required 
to plead to the indictments since found in 
this court. I find that where a prisoner has 
been already arraigned and has pleaded,- and 
a second indictment is foimd for the same 
offence, the court will adopt some measure 
to get rid of the first indictment by quash- 
ing it or requiring a nolle pros, to be entered 
before requiring a plea to the second. There 
is a good reason for this course. If the pris- ' 
oner should be tried on the indictment sec- 
ondly found, and acquitted or convicted, and 
the public prosecutor should then proceed 
to put him upon his trial upon the indict- 
ment first found, the prisoner, having al- 
ready put in his plea of not guilty, might 
have some difficulty in availing himself of 
the former acquittal or conviction as a bar 
to the further prosecution of the indictment 
first found. This reason has no application 
to a case like the present. The prisoners 
have not been arraigned on the indictments 
first found. They have not pleaded. The 
attorney for the United States claims the 
right to proceed upon either indictment at 
his election, and to omit any present action 
in the others. The authorities sustain this 
position. After a trial upon the second in- 
dictment, if the prisoner should be arraigned 
on the firat, they could plead the former 
acquittal or conviction in bar. So they can 
suffer no prejudice from the denial of their 
present motion. 

The district attorney then moved that 
Daniel Maloney and John Christian be ar- 
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raigned severally for the murder* of Eman- 
uel and Yankee Chap. The prisoners plead- 
ed not guilty. 

On motion of F. B. Cutting, Ogden HoflC- 
man, and George F. Eetts, counsel for the 
prisoners, separate trials were ordered of 
Captain Maloney and Dr. Christian, and the 
case of Daniel Maloney, the captain, for the 
murder of Emanuel, was set down for Wed- 
nesday, the 1st of June, 1853. 
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UNITED STATES v. The MANHATTAN. 

[3 Blatchf . 270.] i 

Circuit Court, S. D. New York. Msiy 15, 1855. 

Shipping — Public Regolatioxs — Penalties. 

1. "Where passengers are carried on board 
of a steam 'vessel which has not, placed and 
kept in a conspicuous part of it, as required 
by the 25th section of the act of August 30, 
1852 (10 Stat. 71), a copy, certified by the col- 
lector, of the certificate provided for by the 
9th section of that act, to be made by the board 
of inspectors, as to sea-worthiness, &c., the 
only* penalty for such violation of the 25th sec- 
tion, is the one imposed by that section, namely, 
$100 for each offence, to be recovered by an 
action of debt. 

2. Neither the vessel nor her owner are sub- 
ject, for such violation of the 25th section, to^ 
the penalty of $500, imposed by the 1st section 
of the act, as a penalty for navigating a steam 
vessel, with passengers on board, without com- 
plying with the terms of the act. 

lAppeal from the district court of the Unit- 
ed States for the Southern distiict of New- 
York.] 

This was a libel of information, filed in the 
district court, to recover a penalty of §500, 
for non-compliance with one of the requisi- 
tions of the act of congress passed August 30. 
1852 (10 Stat. 61), for the better security of 
the lives of passengers on board of vessels 
propelled by steam. The libel was dismissed 
by the district court [case unreported], and 
the United States appealed to this court. 

NELSON, Circuit Justice. The first sec- 
tion of the act of 1852 provides, "that no 
license, register, or enrolment, under the pro- 
visions of tliis or the act to which this is an 
amendment, shall be granted, or other papers- 
issued by any collector, to any vessel pro- 
pelled in whole or in part by steam, and car- 
rying passengere, until he shall have satis- 
factory evidence that all the provisions or 
this act have been fully complied with; and, 
if any such vessel shall be navigated, with, 
passengers on board, without complying with 
the terms of this act, the owners thereof, and 
the vessel itself, shall be subject to the pen- 
alties contained in the second section of the 
act to which this is an amendment," The 
second section of the act referred to imposes 
a penalty of $500. Act July 7, 1838 (5 Stat. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



U. S. V. MANHATTAN (Case No. 15,715) 



[26 Fed: Cas. page 1150] 



304). The only terms of the act not com- 
plied with, as charged in the information in 
this ease, is the neglect to obtain from the 
collector of the customs a certified copy of the 
certificate of the hoard of inspectors as to the 
sea-worthiness of the vessel, the proper con- 
dition of the steam machinery, suitable ac- 
commodations for passengers, &c., which they 
are required to deliver to that officer by the 
ninth section of the act. It is not charged 
that the proper certificate, as prescribed by 
the act, had not been given by the inspectors; 
and, if it had been so charged, I am not sure 
that that would have helped the case, as I 
have not been able to find any provision in 
the act making it the special duty of the own- 
er to obtain the certificate. Unless the in- 
spection has been made and the certificate 
given, the collector is required to withhold 
the license, registry, and enrolment, and the 
vessel is deprived of her American character, 
and of all the rights and privileges belonging 
to her. Congress may have thought this a 
sufficient security that the owner would see 
to the procuring of the certificate. But, be 
this as it may, the charge here is not for 
omitting to procure the certificate of the in- 
spectors, but for omitting to obtain from the 
collector a certified copy of it. Now, the only 
provision on this subject is found in the 2gth 
section of the act. That requires that the col- 
lector shall keep on file the original certifi- 
cate delivered to him by the inspectors, and 
shall give to the master or owner two certi- 
fied copies thereof, one of which shall be 
placed in some conspicuous part of the vessel, 
where it may be seen by the passengers, and 
be kept there at all times; the other to be 
retained by such master or owner, as evi- 
dence of the authority thereby conferred. It 
then provides as follows: "and, if any per- 
son shall receive or carry any passengers on 
board any such steamer, not having a certi- 
fied copy of the certificate of approval, as re- 
quired by this act, placed and kept as afore- 
said, he shall forfeit and pay, for each of- 
fence, $100, to be recovered by action of debt 
in any court of competent jurisdiction." 

Now, the argument on behalf of the govern- 
ment is, that the omission to obtain this cer- 
tified copy of the certificate, as required, is 
a non-compliance with the terms of the act, 
within the words of the first section, and 
that the owner and the vessel itself are, there- 
fore, subject to the penalty imposed by the 
second section of fhe act of July 7, 1838, 
which is $500. But the obvious answer is, 
that, as respects this particular non-compli- 
ance—the omission to obtain a certified copy 
of the certificate— the 25th section of the act 
of 1852, which imposes the duty, prescribes 
the penalty, and limits it to $100 for each of- 
fence, to be recovered in an action of debt; 
and that, having thus specifically prescribed 
the penalty and mode of i-ecovery, it necessa- 
rily takes the case out of the general descrip- 
tion given in the first section. The argu- 
ment, if sound, would require the infiiction of 



both penalties for the particular non-compli- 
ance complained of. 

I have been more particular in stating the 
ground of my decision, as I understand that 
several cases are pending involving the same 
question. Decree affirmed. 
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UNITED STATES v. The MANHATTAN. 



[8 Int Rev. Rec. 114.] 
Circuit Court, S. D, New York. 
Shipping— Passenger Act. 



1868.1 



The requirements of the second section of 
the passenger act of March 3, 1855 [10 Stat. 
715], do not apply to steamships. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was an appeal on behalf of the Unit- 
ed States from a decree made by Judge 
Blatchford, dismissing the libel. The Man- 
hattan [Case No. 9,020]. Several cases 
brought against different steamers involving 
"the same question, are disposed of by this 
opinion. 

Mr. Courtney and Mr. Simons, for the Unit- 
ed States. 
Bwen, Nash & Gray, for appellees. 

NELSON, Circuit Justice. The libel in this 
case is founded on the second section of the 
act of congress passed March 3, 1855, which 
provides the mode and manner of the con- 
struction of berths in passenger vessels, and 
inflicts a penalty of five dollars for each pas- 
senger on board such vessel on the voyage. 
The fifteenth section of the act makes the 
vessel liable for th^e penalties as liens on 
.the same. Among the defences set up is 
an exception to the libel, that the second sec- 
tion of the act does not apply to steamships, 
and on this ground the libel was dismissed 
by the court below. TVe concur in this opin- 
ion. The tenth section provides that the 
"provisions, regulations, penalties and liens 
of this act, relating to the space in vessels 
appropriated to the use of passengers, are 
hereby extended, and rnade applicable to all 
spaces appropriated to the use of steerage 
passengers in vessels propelled in whole or 
in part by steam;" and the spaces so appro- 
priated to the use of steerage passengers in 
vessels so propelled and navigated is made 
subject to the inspection of the collector of 
the port. It should be observed that the 
first section, which relates to the spaces to 
be appropriated to passengers, uses the term 
"any vessel," as does the second and other 
sections, without limiting the description to 
a sailing or steam vessel; and if this term 
"any vessels'* embraces steam vessels, and 
which position the libeUants must maintain 
in order to succeed, then the tenth section 
is supei-fluous and unmeaning. Why apply 

1 [Affirming Case No. 9,020.] 
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the penalties applicable to this first section 
to steamboats, by special provision, if the 
term "any vessel" already embraced them? 
It -would be unjust to impute such an ab- 
surdity to congress. It is clear that the 
law-makers understood the act not to apply 
to steam vessels, unless where so express- 
ed in terms. Decree below alfirmed. 



UNITED STATES v. The MANHATTAN. 
See Case No. 9,020. 
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UNITED STATES v. MANK. 



[21 Int, Rev. Rec, 233.] 
Circuit Court, S. D. New York. 



1875. 



The defendant [William G. Mank] was tried 
and convicted on an indictment charging him 
with keeping in possession counterfeit mon- 
ey with intent to sell, under section 5431 of the 
Revised Statutes of the United States. On the 
trial the prosecution proved affirmatively that 
one Porter, a secret service detective, repre- 
sented himself to the defendant as a friend 
of Thomas Congdon, a counterfeiter, who had 
Itpen arrested and was awaiting trial; that as 
such he negotiated with the defendant for the 
purchase and destruction of certain counter- 
feit money in the possession of the defendant 
which had been taken from the said Congdon, 
juid was to be used as evidence against said 
Congdon on his trial; Porter himself testify- 
ing that when the defendant gave him the said 
counterfeit money, in consideration of two 
hundred dollars, he told him (Porter) to de- 
stroy it, which Porter agreed to do. 

On the conclusion of the trial, Judge Ditten- 
Iioefer, counsel for the defendant, reauested the" 
court* to direct a verdict of acquittal, which 
was refused, and also requested the court to 
charge the jury that, as the "intent to defraud" 
was a necessary and essential ingredient, un- 
der the statute, of the crime, if the jury be- 
lieved there was no intent to defraud they must 
acquit, which was also refused; the court re- 
serving these questions for consideration and 
adjudication on a motion in arrest of judgment 
sind for a new trial. 

The motion was argued on the 6th of July, 
before BENEDICT. District Judge, and sub- 
sequently the learned judge stated that, as the 
questions presented in the brief of defendant's 
counsel were very important, he would not dis- 
pose of them without oont'ultation with, and if 
necessary, a re-argument before, three judges, 
and for that purpose he requested Judge Dit- 
tenhoefer, defendant's counsel, and Mr. Purdy, 
the assistant district attorney, to agree upon 
and submit a written or printed case contain- 
ing the evidence of Porter as to the facts tes- 
tified to by him. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 15,716. 

UNITED STATES v. MANN. 

[2 Brock, 9.] i ^ 

Circuit Court, D. Virginia, May Term, 
1822. 

Officer— Collections— Fees — Set-Opp — Treas- 
ury Rules. 
1. An oflScer of the United States, who has 
levied a sum of money on an execution in fa- 

1 [Reported by John "W. Brockenbrough, Esq.] 
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vour of the United States, to whom the United 
States are indebted for fees of office in a sum 
greater than the amount of the execution, has 
a right to retain it by way of set-off, and on a 
motion made on the part of the United States 
to commit lie officer for failure to pay over 
the money so levied, he wHL be permitted to 
show that the United States are indebted to 
him, and if this be shown, it is sufficient cause 
why he should not be attached. ■ 
[Cited in Bagley v. Yates, Case No. 725 
■ The Laurens, Id. 8,122.] 
[Cited in Antoni v. Wright, 22 Grat 883 
Cartwright's Case, 114 Mass. 239; Taylor 
V. Mayor, etc., of New York, 82 N. Y. 24 
Moore v. Tate, 11 S. W. 939.] 

2. The rules prescribed by the treasury de- 
partment for the adjustment of claims against 
tJie government, will, if reasonable, be respect- 
ed; but if these rules go to a complete denial 
of justice, the court, if it have jurisdiction of 
llie subject, cannot disregard the rights of the 
parties, 

[Cited in Re Pitman, Case No. 11,184; U. S. 
V. Smith, Id. 16,346.] 

At law. 

MARSHALL, Circuit Justice. This is a 
motion on the part of the United States to 
commit William iiann, late deputy marshal 
of this district, on an attachment for not 
paying over a sum of money levied by him 
on an execution issued from this court, on 
a judgment obtained by the United States: 
and a motion on the part of the said Mann, 
to discharge the said attachment, because 
the United States are indebted to him in a 
larger sum, for fees due to him as deputy 
marshal, which fees the treasury depart- 
ment has refused to pay. The deputy mar- 
shal has exhibited a long account for fees 
against the United States, many items fit 
which are substantiated beyond controver- 
sy. His counsel, contends that his account 
is clearly supported, to an amount exceeding 
the sum claimed by the United States. The 
court will, not enter into a minute examina- 
tion of the particulars of this account, be- 
cause, if the prhiciple should be established 
in favour of allowing the credits claimed, 
their amount may, in such a case as this, 
be the proper subject for a reference to a 
commissioner; and, should this principle be 
rejected, the examination will become use- 
less. Nothing can be more clear than the 
right of the officer to receive his fees for 
services performed for the United States. 
In equity and justice, the claim is founded 
on service actually rendered. This just and 
equitable claim is recognised by the acts of 
congress, which regulate its amount. The 
law jBlxes the sum to which the marshal shall 
be entitled for those services which the law 
requires him to perform, and makes no dis- 
tinction between the suits of the United States 
and those of an individual. The demand of 
the marshal, then, on the United States, for 
his fees of office, is as clear, both in law and 
equity, as his demand would be against any 
individual for whom the same services were 
performed. The United States have not 
sought to discriminate in this respect be- 
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tween themselves and otlier suitors. They 
have not required their officers to lahour for 
the government gratuitously. The law ac- 
knowledges the obligation of the United 
States to pay for services rendered, in com- 
mon with all others for whom the same serv- 
ices may be rendered. The United States 
are not, it is- true, subject to those coercive 
measures which may be employed against 
an individual; but the duty is the same, and 
the theory of the law is, that this duty will 
be respected. OfBeers are appointed for the 
liquidation of these claims, and appropria- 
tions are made for their payment. The law 
is violated when these are disregarded. The 
treasury department may certainly prescribe 
its own rules for the adjustment of such 
claims, and those rules will, if reasonable, 
be respected. The dependent situation of 
the officers who claim, will in general secure 
their respect, and the desire for the preser- 
vation of that harmony which ought to ex- 
ist between the departments, will secure 
that of the court But when these rules go 
to a total denial of justice^ to an absolute re- 
fusal to allow a just and legal claim, a court 
cannot, if it has jurisdiction of the subject, 
disregard tlie rights of the party. 

It may be convenient, and may conduce 
to the regularity of these accounts, to the 
course established for them in the proper 
department of the treasuiy, to require that 
the officer, in suits against public debtors, 
should receive his fees out of the money 
made by an execution. In the ordinary 
course of things, this may be reasonable, 
and the officers of the court acquiesce in it. 
BTjt if the United States do not proceed to 
judgment, or if they do not place the execu- 
tion in the hands of the officer— if they re- 
ceive the money through a different channel 
—or make any arrangement by which the of- 
ficer is deprived of all means by ssvhich his 
claim can be satisfied, otherwise than by a 
direct resort to the treasury — on what prin- 
ciple can his application to the treasury be 
resisted? He has performed sei:vice for the 
government, for which the law entitles him 
to a certain remuneration, and gives the gov- 
ernment the power to reimburse itself from 
the individual against whom a judgment for 
costs is rendered. The claim against the in- 
dividual is in favour of the government, not 
of the officer. The government settles this 
claim, and either receives the fees of the of- 
ficer, or relinquishes them. On what pretext 
can the claim of the officer on the govern- 
ment be rejected? The clearest principles of 
equity and law require that it should not be 
rejected, and if a court be permitted to take 
jurisdiction of the subject, it cannot be dis- 
regarded, withgut disregarding also the 
soundest principles of law. 

In an action brought by an individual 
against an officer, for money made by an 
execution, the officer would, we think, be at 
liberty to show that the individual was .in- 
debted to him. and would be at liberty to 



set-ofi[ such debt. Were it doubtful whether , 
such an offset would be allowable in every 
ease, it cannot, we think, be doubted that it 
would be allowed in many cases. If, for ex- 
ample, an officer had earned fees to a large 
amount from an individual, and were to 
stop the whole of them out of a particular 
execution, no court would overrule his claim. 
If, instead of an action, an attachment be 
resorted to, the law is, we think, the same; 
the duty of the officer is to bring the money 
into court, and should he fail to perfonn 
this duty, it is a contempt for which the 
court will attach him. But this attachment 
will not be enforced if he shows sufficient 
cause against it. It will not be enforced if 
he shows that he has paid the money to the 
plaintiff; neither will it be enforced, we 
think, if he shows that he stands, in rela- 
tion to the plaintiff, in the same situation as 
if he had paid to him the identical money 
made by the execution. 

We will not now inquire into the coui*se 
which ought to be pursued with an officer 
who speculates on the situation of the plain- 
tiff, and procures the assignment of demands 
against him; but we think that a direct de- 
mand of the officer in his own right upon the 
plaintiff, for which he is entitled to an im- 
mediate satisfaction in money, clears the 
contempt, and ought to arrest the attach- 
ment. The argument is the stronger if the 
creditor, from any cause, cannot be coerced 
to pay this demand. These are principles 
which would govern in a case between indi- 
viduals; their application to a case of the 
United States has been doubted; that dOTibt 
appears to us to be removed by the opinion 
of the supreme court in the case of U. S. v. 
Wilkins, reported in 6 Wheat [19 U. S.] 135, 
5 Cond. Rep. U. S. 38. See, also, U. S. v.' 
M'Daniel, 7 Pet [32 U. S.] 1. In that case, 
the couri^ speaking of the discounts allowed 
by the act of March 3, 1797, e. 74 [1 Story's 
Laws, 464; 1 Stat 512, c. 20], in suits brought 
by the United States, says: "There being 
no limitation as to the nature and origin of 
the claim for a credit which may be set up 
in the suit, we think' it a reasonable con- 
struction of the act that it intended to allow 
the defendant the full benefit at the trial 
of any credit, whether arising out of the par- 
ticular transaction for which he was sued, 
or out of any distinct and independent trans- 
action wmch would constitute a legal or 
equitable set-off, in whole or in part, of the 
debt sued for by the Unitea States." 

The attorney for the United States would 
withdraw the case at bar from this opinion, 
because it w^s given in a case of contract, 
and in a suit regulated In some manner by 
the act of congress which it expounds. But 
we think the opinion applies substantially 
to this case. By examining the act referred 
to, we perceive that it gives no right what- 
ever to use any discount, but regulates and 
restrains a right recognised as already exist- 
ing. The words of the law are not tbat in 
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such a suit the defendant shall be allowed 
to give equitable or legal discounts in evi- 
dence, but that the cause shaU be tried un- 
less the defendant shall mal:e oath "that 
he is equitably entitled to credits, &c.," arid 
that "no claim for a credit shall be admitted 
on trial but such as shall appear to have 
been presented to the accounting officers of 
the treasury," &c. These words apparently 
give no right whatever, but recognise a pre- 
existing right; and if it was a pre-existing 
right, it existed in other cases as well as in 
those contemplated by this act. 

The opinion of the supreme court then in 
the case of U. S. v. WUkins [supra], is, we 
think, expressly in point; and we are gov- 
erned by it in the present ease. We thinlc 
that Mr. Mann is entitled to set-ofC the fees 
earned by himself, for which the United 
States are liable, and that so far an attach- 
ment ought not to go against him; if there 
be'any doubt respecting the amount, a com- 
missioner must report upon it to the court 



Case Ho. 15,717. 

UNITED STATES v. MANN. 

[1 Gall. 3.] 1 

Circuit Court, D. New Hampshire. May 
Term, 1812. 

Embargo — How Cogxizablb — In "What Court. 

The exportation of goods to a foreign coun- 
try, contrary to the act of 9th January, 1809, 
c. 72, § 1 [2 Story's Laws, 1101 (2 Stat. 506, c. 
r>)J, is a misdemeanor, of which the circuit 
court has original cognizance; and it seems the 
prosecution may well be by information. 
[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; U. S. v. Maxwell, Id. 15,750; 
o Ex parte Wilson, 114 U. S. 425, 5 Sup. Ct. 

939.J 

Information for a misdemeanor [against 
John Mann] for loading five tons of pearl 
ashes, &c. in a sleigh, with intent to export 
the same to Canada, conti-ary to the first sec- 
tion of Aet.9th Jan. 1809, c. 72 (9 Laws U. 
S. 185 [2 Stat. 506]). Two questions were 
made; 1. Whether tbe circuit court had orig- 
inal jurisdiction of the offence, 2. If so, 
whether an information lay. 

Mr. Mason, for deferdant, contended that 
this was substantially a suit for a penalty, 
and that by the judicial act of 24th of Sep- 
tember, 1789, c. 20 [1 Stat. 73], exclusive ju- 
risdiction was given to the district court of 
all suits for penalties and forfeitures. If the 
doctrine were held otherwise in the present 
case, the district court would be completely 
ousted of its exclusive jurisdiction. For if 
the United States chose to proceed by way of 
debt for the penalty, the district court would 
bave jurisdiction: if oy information, then the 
circuit court would have jurisdiction in the 
same case. It could not be correct to con- 
tend, that the jurisdiction of the court de- 
pended altogether on the mode of prosecution. 

I [Reported by John Gallison, Esq.] 
26FED.CAS 73 



Mr. Humphreys, U. S. Dist Atty., contend- 
ed, that although it was true, tliat the judicial 
act of 1789 gave the district court ^elusive 
jurisdiction of suits for penalties and for- 
feitures, yet it was also true, that the present 
was not a suit f Ox a penalty or forfeiture, but 
a criminal proceeding. The act had declared 
it a high misdemeanor; and if so, it clearly 
came within the cognizance of the circuit court, 
as that court, by the judicial act of 1789, had 
"cognizance of all offences cognizable under 
the authority of the United States." As to the 
second point, the mode of prosecution is 
founded on the 12th section of the act of 9 th 
January, 1809, c. 72 [2 Stat. 506], which pro- 
vides, that all penalties and forfeitures under 
that act might be recovered by an action of 
debt, or by information or indictment; that 
this language was to be construed to apply 
distributively, and that an information prop-, 
eriy lay in all cases of misdemeanors. 

BY THE COURT. As the act has declared 
the transaction to be a high misdemeanor, 
punishable by fine and forfeiture of quadm- 
ple the value of the merchandizes attempted 
to be exported, it is cltarly a crime against 
the United States, and not a suit for a pen- 
alty. It is therefore witliin the jurisdiction 
of this court. The fine is to be assessed by 
the court; not found as a penalty by a jury. 
In U. S. V. Tyler, 7 Cranch [U U. S.] 285, 
in a prosecution on this same clause, the court 
held that the fine and quadruple value must 
be assessed and adjudged by the court, and 
not by the jury. We incline to think that 
the eauge is rightfully prosecuted by informa- 
tion; and even ii we doubted, we should re- 
serve the question until after verdict for the 
United States, to be argued on a motion in 
arrest of judgment. Continued for trial. 

NOTE. This first point was again moved and 
fully argued at the ensuing October term in the 
same cause, by the permission of the court, and 
overruled. See [Case No. 15,718]. 



Case mo. 16,718. 

UNITED STATES v. MANN. 

[1 Gall. 177.] 1 

Circuit Court, D. New Hampshire. tOct. Term, 
1812. 

Embaugo — Repeal — Circuit Court. 

1. An offence punishable by fine and impris- 
onment under Embargo Act Jan. 9, 1809, c. 72 
[2 Story's Laws, 1101 (2 Stat. 506, c. 5)], was 
not saved from repeal by the saving clause of 
the 2d section of the act of June 28. 1809. c 
9 [2 Stat. 550]. ■ ' 

[Cited in Ex parte Marquand, Case No. 9,100; 
U. S. v. Barr, Id. 14,527.] 

[Cited in Trustees of Dartmouth College v. 
Woodward, 1 N. H. 133; Lewis v. Foster, 
Id. 62; Woart v. Winnick, 3 N. H. 481.] 

2. The circuit court of the United States has 
jurisdiction over such an offence. 

[Cited in U. S. v. New Bedford Bridge, Case 

[Cited in Dow v. Norris, 4 N. H. 20.] 



1 [Reported by John Gallicon, Esq.] 
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[This was an information for a misdemean- 
or against Jolin Mann. For the prior proceed- 
ing, see Case No. 15,717.] 

Tlie District Attorney and Jeremiali Smith, 
for the United States. 

Jeremiah Mason, for defendant. 

Before STORY, Circuit Justice, and SHER- 
BURNE. District Judge. 

STORY, Circuit Justice. This is an informa- 
tion filed by the United States against the de- 
fendant, for an alleged violation of the first 
section of the act of January 9, 1809, c. 72 
[2 Story's Laws, 1101 (2 Stat. 506, c. 5)], com- 
monly called the embargo enforcing act. The 
counsel for the defendant has moved the court 
to stay all further proceedings on the informa- 
tion upon two grounds: 1. That the circuit 
court has no jurisdiction over the offence. 2. 
That if the court has jurisdiction, yet the in- 
formation can no longer be sustained, inas- 
much as the act, on which it is foimded, so 
far as it creates and punishes the supposed 
offence, has been repealed. 

On the first point the learned counsel has 
contended: That the present is a suit for a 
penalty or forfeiture, and by the judicial act 
of September 24, 1789, § 9 [1 Stat. 76], the 
district court has "exclusive original jurisdic- 
tion of all suits for penalties and forfeitures 
incurred under the laws of the United States." 
If this argument be correct, the jurisdiction of 
this court is unquestionably ousted. But be- 
fore we come to such a result, it will be 
necessary to examine with attention the va- 
rious provisions of law on this subject. It 
may be conceded, without hesitation, that the 
words "penalty and forfeiture" are often used 
in a broad sense, as including every descrip- 
tion of punishments applied to public crimes. 
In this sense they are often found in ele- 
mentary jurists of approved reputation, and 
the authorities cited fully support the posi- 
tion. 4 Bl. Comm. p. 380, note 4; Id. 387; 2 
Wood. Lect. 561. It may also be conceded, 
that the word "suit" is, in an equally en- 
larged sense, sometimes applied as well to 
criminal, as civil prosecutions. It is so ap- 
plied in the close of the 9th section of the 
judicial act of 1789, c. 20, when speaking of 
suits against consuls, &c. it excepts suits 
for offences beyond the cognizance of the 
district court. But it must be admitted, that 
aU these words are very often used both 
in statutes and in elementary treatises in a 
more restrained and narrow sense. The word 
"suit" is frequently, if not ordinarily, con- 
fined to civil proceedings, the word "penalty" 
to pecuniary mulcts, and the word "forfei- 
ture" to forfeitures in rem. It cannot be nec- 
essary to cite examples. Sometimes indeed 
"penalties" and "forfeitures" are used as 
synonymous, and inasmuch as the same sen- 
tence had already provided for forfeitures in 
rem, or seizures, it would seem that such 
was their meaning in this clause. What then 
is the sense in which the words "suits for pen- 



alties and forfeitures" are used in the section 
under consideration? It is a sound rule in 
the construction of statutes, that they are to 
be construed according to the subject matter 
arid context, and in such a manner, as that 
effect may be given to every part of the lan- 
guage employed; and especially are contra- 
diction and absurdity to be avoided, if possi- 
ble. In the preceding part of the 9th sec- 
tion, the criminal jurisdiction of the district 
court Is declared to be limited to offences, 
"where vo other punishment than whipping 
not exceeding thirty stripes, a fine not ex- 
ceeding $100, or a term of imprisonment not 
exceeding six months, is to be inflicted." It 
is clear, that the legislature had no intention 
to include within the description of "suits for 
penalties and forfeitures," crimes punishable 
in the manner above stated; for it would be 
absurd to suppose, that it should give a juris- 
diction over all offences to an unlimited ex- 
tent, and yet in -the same breath confine it'to 
a very narrow and shallow boundary; that it 
should declare, that the court might entertain 
an exclusive cognizance of aU suits for pen- 
alties, and yet should not touch a suit for 
penalty exceeding $100. The absurdity would 
be still mor.e glaring, if we consider, that by 
the judicial act of 1789, § 11, the circuit court 
has exclusive cognizance of all crimes and of- 
fences cognizable under the authority of the 
United States, with few exceptions, and has 
concurrent cognizance of those, which are cog- 
nizable by the district court. It would be 
quite impossible to contend, that an exclusive 
and a concurrent jurisdiction should exist at 
the same time in different courts. It is then 
incontrovertible, that suits for penalties and 
forfeitures do not include crimes and offences 
punishable by the district court, and if so, 
neither can they include such as are punish- 
able by the circuit court The words then 
must be restrained to such penalties and for- 
feitures, as may be sued for in a civil action; 
as, for instance, an action of debt, or an in- 
formation of debt For I take it to be clear, 
that an information of debt In the exchequer 
for a penalty, is as much a civil proceeding, 
as an action of debt Attorney General v. 
Bowman. 2 Bos. & P. 532, note. Nor would it 
be any objection to this construction, even ad- 
mitting It to be true, that In this manner the 
jurisdiction of the court would depend, not 
upon the subject matter, but upon the mode of 
prosecution. For without question all infrac- 
tions of public laws are offences; and it is 
the mode of prosecution, and not the nature 
of the prohibitions, which ordinarily distin- 
guishes pensd statutes from criminal stat- 
utes. It is laid down as law in Rex v. Mal- 
land, 2 Strange, 828, that where a pecimiary 
penalty is annexed to an offence, and no mode 
of prosecution is prescribed, an indictment 
does not lie thereon; but only an informa- 
tion of debt In the exchequer. Yet It seems 
admitted, that the court of exchequer has no 
criminal jurisdiction; and therefore, If the 
offence had been simply prohibited without 
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annexing a penalty, tlie Mng's bench, and not 
the exchequer, would have had jurisdiction to 
punish it. Nor it is very unusual, to let the 
jurisdiction of ine court rest on the mode of 
prosecution, and not on the subject matter. 
Shipman v. Henbest, 4 Term R. 109. 

The inquiry, then, in the present case, is 
narrowed to the consideration, whether the 
offence be a public crime, punishable on con- 
viction by the court, or a penalty exclusively 
to be prosecuted in a civil action. The lan- 
guage of the first section of the act of 1809, 
c. 72, applicable to this point declares "that 
the offenders, their aiders and abettors, shall 
upon conviction^ be adjudged'guilty of a high 
misdemeanor, and fined a sum by the court 
before which a conviction is had, equal to 
four times the value," &c. For my own part, 
I cannot perceive any ground, upon which a 
doubt can fairly rest, that the offence thus 
described was intended to be punished by the 
court in a criminal proceeding. It declares 
that the illegal act shall be "adjudged a high 
misdemeanor," the very language ordinarily 
employed by the legislature, to designate an 
offence punishable in a criminal form. It al- 
ludes to the "conviction" of the offenders, a 
mode of expression peculiarly adapted to des- 
ignate a criminal judgment, and it states, 
that a "fine" is to be imposed by the court, 
which is almost invariably applied to the act 
of the court in pronouncing jsl criminal sen- 
tence fo; a pecuniary forfeiture. I am there- 
fore perfectly satisfied, that the legislature in- 
tended to create an offence, which should be 
punished by a criminal prosecution. Nor 
does the 12th section of the act in any degree 
shake this construction. It declares, that all 
penalties and forfeitures incurred by force 
of the act, "unless therein before otherwise 
directed," &c. may be prosecuted, sued for, 
and recovered, by action of debt, or by in- 
dictment or information, &c. Now, admitting 
that this offence would be included within the 
general description of "a penalty or forfei- 
ture," I am satisfied that it is within the ex- 
ception. The defendant, therefore, can take 
nothing by this objection, even if the ground 
were open to the consideration of this court. 
But I consider this point as fully settled by 
the supreme court, in the case of U. S. v. 
Tyler [7 Cranch (11 TJ. S.) 285], at the last 
February term. That was an indictment up- 
on the same clause of the act, on which the 
jury found the defendant guilty, and also 
found by their verdict the value of the goods 
exported, but by mistalve stated them as pot 
ashes, whereas the goods charged in the in- 
dictment were pearl ashes. The court below 
were divided as to the question, whether the 
verdict was sufficiently certain, and the su- 
preme court adjudged it sufficient, and that 
judgment ought to be for the United States. 
The court would not have given this direc- 
tion, imless they were satisfied that an in- 
dictment lay, and that the fine was to be im- 
posed by the court, and not found by the jury 
as a penalty. 



The second point has presented more diffi- 
culty. By the 19th section of the act of 
March 1, 1809 [2 Stat. 533], it is enacted, 
"that the act laying an embargo on all ships 
and vessels in the ports and harbors of the 
United States, and the several acts supple- 
mentary thereto, shall be and the same are 
hereby repealed from and after the end of 
the next session of congress." By this clause 
(had it stood alone), the whole embargo acts, 
together with all their penalties, forfeitures, 
fines and punishments, would after the next 
session have been swept away, unless they 
had passed 'n rem judicatam. Of course, 
every prosecution therefor depending before 
any court would have been quashed. Miller's 
Case, 1 W. Bl. 451; Teaton v. U. S., 5 Cranch 
[9 U. S.] 281. But at the then next session, 
the legislature saw fit to interpose, and in the 
2d section^ Act June 28, 1809, c. 9, inserted a 
saving clause, as follows: "Provided that all 
the penalties and forfeitures, which may have 
been incurred, or shall hereafter be incurred, 
on account of any infraction of the act laying 
an embargo, &c. or of any of the acts supple- 
mentary thereto, or of the act to enforce, &c. 
the act laying an embargo, &e. or of any of 
the provisions of the act to interdict the com- 
mercial intercourse between the United States 
and Great Britain and France, and their de- 
pendencies, and for other purposes, shall after 
the expiration of any of the said acts, or of 
any provision thereof, be recovered and dis- 
tributed in like manner, as if the said acts 
and every provision thereof had continued in 
full force and virtue." It is contended, on 
the part of the defendant, that this proviso 
saves such penalties and forfeitures only, as 
are recoverable by civil process; and on thfe 
part of the United States it is contended, that 
it saves all offences of every name and nature 
created by the enumerated acts. This ques- 
tion, like the former, can be decided only by 
a careful attention to the language of the leg- 
islature. 

In examining the various embargo and 
non-intercourse acts, three instances only are 
found, in which (technically speaking) a crime 
is created, and punished on conviction by the 
court. The first is in the section of the act 
of 9th January, 1809, on which this informa- 
tion is founded; the next is in the 7th section 
of the same act, where the false swearing 
stated therein, is declared to subject the 
party to the pains and penalties of perjury. 
The third is in the 2d section of the act of 
1st March, 1809, where any illegal intercourse 
with any public ship of Great Britain or 
France is declared to subject the offender to 
a forfeiture, not exceeding ten thousand dol- 
lars, nor less than one himdred dollars; and 
to imprisonment, not less than one month, 
nor more than one year. In all other cases 
(and the acts axe crowded with them) the 
offences are punishable by pecuniary penalties 
only. Each of the embargo and non-inter- 
course acts contains a provision for the miti- 
gation and remission of the penalties and for- 



U. S. V. MANN (Case No. 15,718) 



[26 Fed, Caa. page 1156] 



f eitures, according to Act March 3, 1797, c. 67 
[1 Story's Laws, 458; 1 Stat. 506, c. 13], and 
also for the distribution of the same penal- 
ties and forfeitures (except in cases of seizure 
by the navy) according to the revenue act 
of Slai-eh 2, 1799, c. 128 [1 Story's Laws 
573 (1 Stat 627, e. 22)]. See Act Jan. 9, 1808, 
§ 6 [2 Stat 454]; Act Jlareh 12, 1808, § 6 [Id. 
475]; Act April 25, 1808, § 14 [Id. 502]; Act 
Jan. 9, 1809, § 14 [Id. 510]; Act March 1, 1809, 
§ 18 [Id. 532]; Act June 28, 1809, § 4 [Id. 551], 
By the former acts, the recoveiT of these pen- 
alties and forfeitures seems to be prescribed 
by an action or information of debt; and by 
the latter, by an action of debt, or by informa- 
tion or indictment. On recurring to the act 
of March 3, 1799, § 91, and the act of March 3, 
1797, § 1, the mitigation or remission in the 
one case, and the distribution in the other, 
is applied to "fines, penalties and forfeit^ires," 
Avhich Indicates, at least in the mind of the 
legislature, a distinction between fines and 
penalties. This distinction is further appar- 
ent by the 89th section of the act of March 2, 
1799, where it is enacted, that all penalties 
accruing by that act, should be sued for and 
recovered in the name of the United States, 
but fines are silently left to be imposed by the 
court in the exercise of its ordinary jurisdic- 
tion. The same distinction would seem to 
result from the language of the 14th sec- 
tion of the act of January 9, 1809, where a 
mode of recovery is expressly provided for 
"penalties and forfeitures," but is dropped 
apparently ex industria, as to "fines;" al- 
though in the close of the section the legisla- 
tm*e have made a provision as to the testi- 
mony applicable to trials for "fines," as well 
as for "penalties and forfeitures," But I do 
not rely upon this distinction, because I think 
the true construction of the saving clause in 
question, must depend less upon the exact 
definition of a single word, than on the gen 
eral scope of the language. In the first 
place, it will not I presume be contended, that 
the clause saves any crimes punishable by 
any other than pecuniaiy mulcts. For it 
could never be gravely presumed, that the leg- 
islature intended to distribute the punishment 
of imprisonment or of the pillory among 
those, whom it esteemed its own favorites. 
Such a distribution might gratify an offender, 
and perhaps alleviate his burthens, but could 
with no decorum or propriety be admitted to 
enter into legislative deliberations. It would 
be so absurd, that human ingenuity would be 
paralysed in attempting to support it. The 
crimes of illegal intercourse with foreign ships 
of war, and of false swearing within the acts, 
therefore, were without question repealed, 
and no prosecution could be sustained there- 
for. If this be true, I would ask, why not 
the crime of illegal exportation, upon which 
the present prosecution is founded? How 
can the case of a crime punishable by fine 
and partly by imprisonment be distinguished 
from that of a crime punishable wholly by 
fine? If the words "penalties and forfei- 



tures" are used in an enlarged sense, they 
comprehend both; if in a restricted sense, 
they include neither. And indeed the learned 
counsel for the United States has veiy cor- 
rectly argued the question upon this footing. 
He admitted, that the information could not 
be sustained, unless upon the construction, 
that all crimes were within the saving pro- 
viso. A fine is a punishment imposed by the 
court, as much as imprisonment, and in the 
same manner; and it, would be difficult to 
contend, that when it <;onstituted the whole 
punishment, it was saved and distributable; 
and when a part only, it was lost and re- 
pealed. On the best examination which I 
have been able to make, it has been difficult 
to resist the impression, that uniformly, 
through the whole acts in question, the words 
"penalties and forfeitures," are used in a re- 
strained sense, and applied to such, as might 
be recovered in a civil prosecution, and of 
com'se such as would be within the cognizance 
of the district court The 14th section of the 
very act, on which this information is found- 
ed, gives the election to prosecute by action 
of debt, or by information, or indictment 
Now I think it would be difficult to argue, 
that the legislature could intend to overturn 
the ordinary distinctions in pi'oceedings be- 
fore its legal tribunals. It would certainly 
be a novelty, to attempt to bring an action 
of debt in order to convict an offender of a 
high misdemeanor, and to enable the court 
to impose a punishment by fine. In debt the 
jury would find the sum due; and yet by the 
act it is to be found and imposed by the court. 
In debt, the judgment is for a sum certain, 
and process of execution issues. But where 
a fine is imposed, imprisonment in case of 
non-payment, is a part of the judgment The 
language too of the saving clause, is strictly 
applicable to civil proceedings. The penal- 
ties and forfeitures are to be "recovered and 
distributed." It is true, that these words 
may be, and sometimes are, applied to "fines," 
but usually they are confined to civil proceed- 
ings, where the party has a vested right, the 
recovery of which is sought and obtained in 
the suit. If then the language of the proviso 
be satisfied, if no intent to the contrary be ap- 
parent, why, let me ask, should these words 
be strained to embrace the only case, in which 
a criminal proceeding can be held to be re- 
served? There might be very good reason 
to reserve penalties and forfeitures, because 
informers or other persons might have a vest- 
ed interest therein: but the same reason 
would not apply to a criminal proceeding, 
where no interest could vest until the fine 
was imposed, and where the legislature 
seemed to contemplate a bounty only to the 
informers after the whole was received; to 
their own use. It is of great consequence t» 
preserve the distinction between penalties 
and forfeitures, and pains and punishments. 
The former may be remitted hy the secretary 
of the treasury, or others who may be vested 
with the authority by law, because the claim 
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sounds civiliter. But the constitution of tbe 
Unitecl States has eoiifided to the president 
the power of pardoning offences against the 
United States (article 2), and consequently 
the remission of pains and punishments, 
sounding criminaliter, belongs to the execu- 
tive. 

On the whole, I am of opinion, that it was 
not "the intention of the legislature to save 
offences, which could be punishable by the 
court only in a criminal form; and that "pen- 
alties and forfeitures" must be restrained to 
such as might be recoverable by civil process 
in personam et in rem. 

The chief diflSculty, which has pressed on 
my mind, has been the case of U. S. v. Tyler 
[7 Cranch (11 IT. S.) 285], where the indict- 
ment ought upon the principles of the pres- 
ent decision to have been quashed. But it 
will be recollected, that that case arose on a 
certificate of division of the circuit court, on a 
single point, and was submitted without ar- 
gument. It is within my own recollection, 
that the present objection was n.ot moved or 
considered; and I cannot think that a point, 
which was neither considered nor argued, 
and passed sub silentio, ought to 'outweigh 
the force of deliberate arguments. I regret, 
that the language of the legislature is not 
more comprehensive and definite; and above 
all, that it should leave a question of this na- 
ture to mere unassisted construction. But 
we cannot avoid the embaiTassment. We 
cannot assume a jurisdiction to moderate the 
promulgated sentence of the legislature, nei- 
ther ought we to increase its severity by en- 
larging doubtful expressions. The present 
act is highly penal, and affects the citizens 
with unusual forfeitures. It is a piinciple 
grown hoary in age and wisdom, that penal 
statutes are to be construed strictly, " and 
criminal statutes to be examined with a fa- 
vorable regard to the accused. I cannot feel 
at liberty, with this principle before me, to 
impose a forfeiture, where the legislature has 
not plainly spoken its will to that effect; and 
I will not be the first judge, sitting in this 
seat, to strain a proviso against the citizen, 
beyond the fair import of its expressions. As 
the district judge concurs in this opinion, the 
motion must prevail. Information dismissed. 
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UNITED STATES v. MANTOB. , 

[2 Mason, 123.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1820. 

Customs Doties — Breaking Customs Looes — 
Penalty. 

The 54th section of the revenue collection 
act of 1799, c. 128 [1 Story's Laws, 620; 1 

1 [Reported by William P. Mason, Esq.] 
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Stat. 668, c. 22] respecting the breaking of 
locks and fastenings put on vessels by inspect- 
ors, applies to vessels, in the coasting trade, as 
well as vessels coming, from foreign ports. 
[Cited in Jackson v. U. S., Case No. 7,149.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

Debt for the penalty of 500 dollars against 
the defendant [Tristram Mantor], master of 
of a coasting vessel, for suffering the locks 
and fastenings, put on the hatches of the 
vessel, by an inspector of the customs, to 
be broken, contraiy to the 54th section of the 
revenue collection act of 2d March, 1799, 
c 128 [1 Story's Laws, 620; 1 Stat. 668, 
c. 22]. The defendant pleaded nil debet, on 
whifch issue was joined. At the trial, the 
vessel was proved to be a coasting vessel, 
and at the time when the facts alleged in 
the declaration took place, had recently ar- 
rived from North-Carolina into Boston, hav- 
ing on board a cargo of coals, flour, and 
about 20 boxes of Havana sugar. The de- 
fence at the trial did not turn upon a de- 
nial of the facts; but upon the ground that 
the o4th section of the act applied only to 
vessels arriving from foreign ports, and not 
to vessels engaged in the coasting trade of 
the United States. The district judge at the 
trial, was of this opinion, and so directed the 
jury, who found a verdict accordingly for 
the defendant. [Case unreported.] The dis- 
trict attorney filed a bill of exceptions to 
this opinion of the judge, and the present 
writ of error was brought to revise it. 

Mr. Blake, for the United States, argued 
that the 54th section was general in its 
terms, and "v^as applicable to all vessels; and 
the security of the revenue required this in- 
terpretation; and so it had always in prac- 
tice been construed. He agreed that some 
of the sections of the revenue act of 1799, 
c. 128 [1 Story's Laws, 620; 1 Stat. 668, c. 
22], applied solely to vessels coming from 
foreign ports; but contended that othere 
appEed to all vessels. He instanced partic- 
ularly, the 37th, 53d, 55th, 57th, 67th, 70t]i, 
and 71st sections of the act. 

Mr. Barren, for defendant, argued e con- 
tra that the 54th section was exclusively 
applicable to vessels coming from foreign 
ports. That all the sections of the act of 
1799, c. 128, were confined to such vessels, 
except where coasting vessels were partic- 
ularly specified. He cited, as particularly 
applicable to vessels of this description, the 
26th, 27th, 28th, 29th, 31st, and 33d sections 
of the act. In the 18th section of the act, 
coasting vessels were expressly specified, 
and a provision made in the eases contem- 
plated in that section for fastenings ' and 
locks to the hatches of coasting vessels. 
Why this particular provision, if the 54th 
section applied generally? The coasting act 
of February 18, 1793, c. 8 [1 Stat. 305], con- 
tained provisions applicable to coasting ves- 
sels in the predicament of that at the bar; 
and by the act of March 2, 1819, c. 48 [3 
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Stat. 492], such vessels were liable to the 
same regulations as coasting vessels bound 
from one district to another in the same 
state, or from a district in one state to a dis- 
trict in the next adjoining state. These reg- 
ulations govern the whole coasting trade, 
and are sufficient for the protection of the 
revenue. If not it belongs to the govern- 
ment, and not to courts of justice to enlarge 
them. No officer of the customs, under the 
coasting act of 1793, or any other act, has 
any right to put locts and fastenings on the 
hatches of coasting vessels, except In the 
special cases in the 18th section of the rev- 
enue act of 1799, c. 128. The 27th section 
of the coasting act of 1793, c. 8, as to^the 
authority of officers of the customs to search 
and examine and seize vessels, is in pari 
materia with the 70th section of the revenue 
act of 1799, c. 128. So the 31st section of the 
same coasting act with part of the 71st sec- 
tion of the revenue act of 1799, as to ob- 
struction of officers in their duty. 

Mr. Blake, in reply. The revenue act of 
1799, e. 128, contains many sections applica- 
ble to all vessels. It is posterior to the coast- 
ing act of 1799, c: 128, and in many cases 
the provisions of the former are cumulative 
upon the other. The letter of the 54th sec- 
tion is completely up to our case. Why 
should it not then be held to be within its 
spirit? 

STORY, Circuit Justice. This is a case of 
no inconsidei-able embarrassment and diffi- 
culty, and I have hesitated upon it after a 
good deal of reflection. The- decision to 
which my mind has at last ^ome, is not 
without some lurking doubts, but it is that 
to which my judgment persuades me. The 
judgment of the district court turned on 
the genei-al proposition that coasting vessels 
were under no circumstances within the 
purview of the 54th section of the revenue 
act of 1799, 0. 128. If that proposition be 
not true in its utmost generality (as no qual- 
ifications are specially stated) the judgment 
below cannot be maintained; if it be true, 
then it ought to be affirmed. The act of 
March 2, 1819, c. 48, having divided the sea 
coast and rivers of the United States into 
two great districts, has regulated the trade 
of coasting vessels bound from one port to 
another, within either of those districts (in 
which predicament the vessel, whose case is 
now before us, is) by those sections of the 
coasting act of 1793, c. 8, which apply to 
coasting vessels bound from a district in 
one state to a district in the same or an ad- 
joining state on the sea coast. 

The argument of the defendant's coimsel 
in substance is, that the coasting act of 
1793, c. 8, meant in all respects, to regulate 
the coasting trade, except in a few cases 
expressly provided for in the revenue act 
of 1799, c. 128; and that consequently all 
other provisions of the latter act ought to 
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be applied exclusively to vessels coming 
from foreign ports; and that the generality 
of the language of the 54th section of the 
same act, ought to be restrained to vessels 
in the latter predicament. To this argu- 
ment, to a certain extent, I readily accede. 
The act of 1799, c 128, in its principal pro- 
visions, looks certainly to the foreign trade 
of the United States, and in many, perhaps 
in a majority, of its provisions, by express 
terms, or by necessary implication,, applies 
exclusively to vessels coming from foreign 
ports. But the primary object of that act 
being the security of the revenue of the 
United States, and as auxiliary thereto, the 
prevention of illegal traffic and smuggling, 
there is no necessary conclusion that its 
provisions may not, when general, apply to 
all vessels whatsoever^ There is no pre- 
tence to say, that illegal traffic and smug- 
gling, and frauds upon the revenue, may 
not be committed by vessels engaged in the 
coasting trade; or that there is in the coast- 
ing act of 1793, c. 8, any provision in pari 
materia, with the 54th section of the act of 
1799. And it would be still more difficult to 
affirm, that this section was not as useful 
and salutary in relation to the coasting a^ 
the foreign trade of the United States. If 
there had been in the coasting act an ex- 
press provision upon the same subject mat- 
ter, the argument would have been more 
cogent and satisfactory. In some of the 
early laws of the United States, provisions 
were inserted, equally applicable to vessels 
in the foreign and domestic trade. Gradu- 
ally a separation in respect to many of the 
most important regulations, from the differ- 
ence of their nature and requirements, has 
taken place between them. But it remains 
to be proved, that the separation has been 
entire. It is asked, why in the 18th section 
of the act of 1799, c. 128, a special provi- 
sion is made as to coasting vessels, and to 
locks and fastenings on them, if the 54th 
section be also applicable to them? The 
answer is, that this provision is made for a 
special ease, applicable to vessels in the for- 
eign trade, coming into Ocracoke Inlet, and 
allowed to discharge their cargoes into light- 
ers and coasting vessels, to be transported 
to any port of entry "or delivery connected 
with the inlet, without previously paying or 
securing the duties due on their cargoes. 
But for this provision, the cargoes so un- 
laden, would be forfeited; and but for the 
regulation as to the cargoes being under 
locks and fastenings, there would be great 
danger of frauds and smuggling. By the 
general coasting act no coasting vessel can 
regularly have on board any foreign dutiable 
goods, the duties on which have not been 
previously secured or paid. 

It Is worthy of notice, too, that the 54th 
section of the act of 1799, is almost a literal 
transcript of the 31st section of the revenue 
act of August 4, 1790, c. 35 [1 Stat 145]. It 
was therefore, a regulation in existence at 
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Uie time of the passage of tlie coasting act 
of 1793, and is in no wise inconsistent witli 
it, and has been re-inforced and re-enacted 
since that period. There is no pretence to 
say, that it was repealed by the act of 1793, 
or that its subsequent operation has been, 
or could be, restrained by 11 It stands then, 
upon its own terms and connection for its 
reasonable exposition. The 54th section de- 
clares, that it shall be lawful for aU "col- 
lectors, &c. to go on board of ships or ves- 
sels in any port of the United States, or 
within four leagues of the coast thereof, if 
bound to the United States, whether jn or 
out of their respective districts, for the pur- 
pose of demanding the manifests aforesaid, 
and of examining and searching the said 
ships or vessels." It is said by the defend- 
ant's counsel, that the qualification, "if 
bound to the United States," plainly shews, 
that vessels from foreign ports only, are in- 
tended, and not coasting vessels. This is 
not admitted. These words are evidently a 
qualification of the preceding words, and re- 
strain them to such vessels within four 
leagues of the coasts as are bound to the 
United States, in contradistinction to vessels 
bound to foreign ports. A provision in sub- 
stance as broad, and applicable to all ves- 
sels, is inserted in the coasting act (coast- 
ing act of 1793, c S, § 27 [1 Stat. 315]), and 
authorizes revenue officers to go on board 
all vessels, to inspect, search, and examine 
the same, and if any breach of the laws of 
the United States (not merely of the coast- 
ing act) is committed, whereby the vessel, or 
goods on board, are forfeited, to seize the 
same. If the 54th section had stopped after 
the words, "for the purpose of demanding the 
manifests aforesaid," I should have been 
strongly inclined to think that these words 
would have restrained the meaning to mani- 
fests of vessels from foreign ports, and have 
excluded coasting vessels. But the supple- 
mentary words, "and' of examining and 
searching the said ships or vessels," seem 
to me to enlarge the power so as to reach 
coasting vessels, which revenue officers are 
undoubtedly entitled to search and examine 
by the very terms of the coasting act 
There are no other words in the section im- 
posing any limitation upon the general 
phraseology. The court is therefore called 
upon to interpose one, where the sense does 
not require it, and where no public mischief 
or inconvenience justifies such a limitation. 
We know that -by the terms of the coasting 
act, permits under some circumstances, are 
necessary before unlading the cargoes of 
coasting vessels; and a forfeiture takes 
place, for having smuggled goods on board; 
and sometimes for omitting to put goods in- 
to the manifests. In point of fact, the prac- 
tice is proved to be, and always to have 
been, in conformity with the construction of 
the law, which is asserted by the district 
attorney. I see no evil in such a construc- 
tion; and I perceive much public good and 



convenience in it I am not therefore pre- 
pared to take a case out of the letter which 
seems fairly within the spirit of the section; 
or to deprive the language of its natural 
force, simply because it stands in a law 
pointing in its general direction, to vessels 
engaged in foreign trade. I am driven, 
therefore, to say, that in my judgment the 
judgment of the district court ought to be 
reversed. Judgment reversed. 
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UNITED STATES v. The MARGARET 

YATES. 

[22 Vt 663.] 

District Court D. Vermont. May Term, 1849. 

FOKPEITUKE— FOREIGS TkADE— FALSE MANIFEST— 

Fraudulent Intent. 

1. A vessel not enrolled and licensed, but en- 
gaged exclusively in the foreign trade, does 
not become forfeit by having foreign goods on 
board. 

2, An allegation, in an information against 
a^ vessel and cargo, that the master neither 
did nor would deliver a true manifest of the 
merchandize, but on the contrary delivered .a 
false and fraudulent invoice of the merchandize, 
with a view to evade the revenue laws and de- 
fraud the United States, does not present a 
case within the act of congress of l82l [3 Stat. 
616]. 

H. Such an allegation presents a case within 
the 67th and l()6th sections of the act of con- 
gress of 1799 [1 Stat 677, 702], and when 
the offence proved, under such allegation, con- 
sists in the omission to insert in the manifest 
a part of the merchandize, and it appears, that 
this proceeded altogether from mistake, and 
was wholly unintentional, the alleged fraudu- 
lent intent is disproved and a sufficient defence 
established. 

4. It would seem to be a principle of the 
revenue code, applicable at least to all impor- 
tations in vessels, if not to importations in gen- 
eral, that a penalty or forfeiture is not to be 
incurred for a mere mistake in the manifest, re- 
port, or entry, either in the quantity or value 
of the goods imported, without fraud, miscon- 
duct, or culpable negligence. 

This was an information against a vessel 
and cargo of lumber seized upon the waters of 
Lake Champlain. The information contain- 
ed several counts, but all but two were aban- 
doned. One of tbte counts relied upon char- 
ged a forfeiture of tlie vessel for having on 
board articles of merchandize of foreign 
growth and manufacture, without being en- 
rolled and hcensed. The other count, after 
stating that the merchandize, consisting of 
scantling, boards, and plank subject to duty, 
was brought and imported in the vessel, 
from Canada, an adjacent foreign territoiy, 
ii\to the United States, alleged, that neither 
the master, nor any other person, did or 
would deliver a true manifest of the mer- 
chandize, but on the contrary, the master did' 
deliver to the collector, wilii a view to evade 
the revenue laws ^nd defraud the United 
States, a false and fraudulent invoice of the 
merchandize so on board the vessel, and there- 
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by fraudulently represented the quantity of 
the scantling, boards and plank less than 
their true and actual quantity, and their 
value less than their true and actual value, 
against the form of the statute, &c. It ap- 
peared in evidence, that the articles of mer- 
chandize on board the vessel were of the 
growth and manufacture of Canada, that the 
vessel was not enrolled and licensed, and was 
employed in transporting lumber directly from 
Phillipsburg in Canac'a to Whitehall in New 
York. 'It farther appeared, that the master 
of the vessel, on arriving in the United States 
from Canada,* stopped at the custom house 
and delivered a manifest; but the officer 
finding, on going on board the vessel, more 
lumber than was specified in the manifest, 
immediately seized both lumber and vessel. 
The manifest specified 3652 pieces of scant- 
ling, 219 pieces of boards, and 100 pieces of 
two inch plank: but tl ere were also on board 
300 pieces of plank, called culled plank, not 
mentioned. The agent of the claimant testi- 
fied, the objection to the testimony being 
overruled, that he m^de out the manifest 
from a book containing entries of all the lum- 
ber, and handed the manifest to the master 
of the vessel, to be delivered at the custom 
house; that he intended to Include, and sup- 
posed he had included, all the lumber, but 
in transcribing from the book omitted, by 
mistake, the 300 pieces of cuUed plank. The 
jury were directed, that they could not find 
a forfeiture of the vessel under the first count; 
and that if they Were satisfied from the evi- 
dence given, that the omission in the manifest 
of the 300 pieces oi plank, which was the 
only cause of seizure proved under the other 
count, was accidental and unintentional, a 
mere clerical mistake in making out the man- 
ifest, they could not find a forfeiture either 
of tlie vessel, or the merchandize, imder that 
count. A verdict being returned for the 
claimant on both counts, the district attorney, 
in behalf of the' United States, moved for a 
new trial, on the ground of the admission of 
improper evidence and misdirection to the 
jury. 

C. Linsley, U. S. Dist Atty. 

S. Foot, for claimant 

PRENTISS, District Judge. The case pre- 
sents two principal questions, quite distinct 
in their nature, arising xmder the two dif- 
ferent counts in the Information. The ques- 
tion arising under the first count, and the one 
first in order, is, whether the facts proved 
would warrant the finding of a forfeiture of 
the vessel under that count The sixth sec- 
tion of the act of February IS, 1793, provides 
that, "vessels of twenty tons or upwards,.oth6r 
than such as are registered, trading between 
district and district, or between different 
places In the same district, or carrying on the 
fishery, without being enrolled and licensed, 
or if of less than twenty- tons, and not less 
than five tons, without a license, if laden 
with goods the growth or manufacture of 



the United States only, shall pay at every 
port the same fees and tonnage as foreign 
vessels; and If she ha-^e on board any arti- 
cles of foreign growth or manufacture, other 
than sea stores, she and her tackle, lading, 
&c., shall be forfeited." This provision ap- 
plies to vessels employed in the domestic 
trade; that is, to vessels "trading between 
district and district, or between different pla- 
ces in the same district" Now, the proof 
was, that the vessel seized was engaged, 
not in the domestic, but in the foreign trade 
—in trading between Canada and the United 
States. Such trading is lawful, and every 
vessel employed in it, only stopping In the 
district first entered in the United States and 
complying with the revenue regulations there- 
of, may be unladen In the same or any other 
district. It is true, that by the act of March 
2, 1831 [4 Stat 487], it is provided, that any 
boat, sloop, or other vessel of the United 
States navigating the waters on the north- 
em, northeastern, and northwestern frontiers, 
otherwise than by sea, shall be enrolled and 
licensed, and shall tittereby be entitled to be 
employed either in the coasting or foreign 
trade. But this act does not profess other- 
wise to alter the navigation laws, but leaves 
them in all other respects as they were. It 
provides no penalty or forfeiture for their 
breach or violation. Its object being simply 
to give to vessels enrolled and licensed, on 
these inland waters, the privileges as well of 
registered as of eni-olled and licensed vessels, 
so that they may be employed as well in the 
foreign as in the domestic trade. The ves- 
sel in question, therefore, although not en- 
rolled and licensed, did not become forfeited 
by having foreign goods oh board, it being 
engaged exclusively in the foreign trade. The 
question arising under the other count in 
the Information is, whether the evidence, 
showing the omission in the manifest of a 
part of the cargo ot the vessel to have been 
by mistake, was properly admissible, and con- 
sequently whether the direction given to the 
jury, that, if the omission was accidental and 
unintentional, a mere clerical mistake in mak- 
ing out the manifest, no forfeiture had been 
Incurred, was right In considering this 
question, and as a preliminary step. to a de- 
cision upon it, it becomes necessary to in- 
quire, within what particular provision of the 
acts of congress, if within any, does the case 
stated in the count properly fall? Does It 
come within the act of March 2, 1821, as was 
Insisted in the argument, or 'within the pro- 
vision of some other of the revenue acts? 

The act of 1821 provides that It shall be 
the duty of the master of any vessel, except 
registered vessels, and of any person liaving 
the charge Of any boat, canoe, or raft, and 
of the conductor or driver of any carriage 
or sleigh, and of every other person, coming 
from any foreign territory adjacent to the 
United States, into the United States, with 
merchandize subject to duty, to deliver, im- 
mediately on airiving In the United States, 
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a manifest of the cargo or loading, of tlie 
vessel, &e., or of the merchandize, at the 
office of any collector or deputy collector 
nearest to the boundary line; which manifest 
shall be verified by oath, stating that the 
manifest contains a full, just and true ac- 
count of the kinds, qualities, and values of 
all the merchandize, so brought from such 
foreign territory; and if the master or other 
person having charge of the vessel, &c., or 
bringing the merchandize, shall neglect or re- 
fuse to deliver the manifest herein required, 
or pass by, or avoid, such office, the merchan- 
dize subject to duty, and so imported, shall 
be forfeited, together with the vessel, &c.; 
and the master, &c., shall be subject to pay 
a penalty of four times the value of the mer- 
chandize imported. The forfeiture imposed 
by this act, which it will be perceiv,ed is a 
very heavy one, would seem, from the terms 
of the act, to be incurred only by neglecting 
or refusing to deli\ er a manifest, or passing 
by or avoiding the collector's office. Now, 
the information does not allege, that the mas- 
ter of the vessel neglected or refused to de- 
liver a manifest, or that he passed by or 
avoided the collector's office. It impliedly 
admits, as the proof was, that a manifest was 
delivered, though not one containing a full 
account of all the cargo. It neither negatives 
the delivery of a manifest, nor does it so 
much as allege the delivery of a false and 
fraudulent manifest. The allegation is, that 
the master neither did nor would deliver a 
tnie manifest of the merchandize, but, on the 
contrary, delivered a false and fraudulent in- 
voice of the merchandize, with a view to de- 
fraud, &c. The act requires, not an invoice, 
but" a manifest to be delivered; and as these 
are treated, in the revenue laws as different 
tilings, and cannot be regarded as synony- 
mous or identical in legal meaning, the deliv- 
ery of a false and fraudulent invoice, as al- 
leged, whatever consequence might attach to 
the deliveiy of a false and fraudulent mani- 
fest, is no offence against the act. In any 
view, that can be taken, therefore, the ease 
stated in the information does not appear to 
come within the act of 1821. If the charge 
in the information, instead of being in the 
form it has assumed, and applying generally 
to the whole cargo, had been confined to the 
part of which no account was given, and the 
allegation had been simply, that no mani- 
fest was delivered, it would have presented 
a question deserving consideration, whether 
the ease might not be treated as within the 
act. Still, if it might be so treated, it would 
seem, that there could be no forfeiture of the 
merchandize, of which a manifest was deliv- 
ered. 

If the case stated in the information is not 
within the act of 1821, it must, if within any 
enactment, oe within the one hundred and 
sixth section of the act of 1799, which pro- 
vides, that all vessels, boats, rafts, and car- 
riages, arriving in the districts on the north- 
ern and northwestern boundaries of the Unit- 



ed States, containing goods subject to duty, 
shall be reported, and shall be accompanied 
with like manr^ests, and like entries shall be 
made, as in case of goods imported in vessels 
from the sea, and, generally, such importa- 
tions shall be subject to like regulations, pen- 
alties, and forfeitures, as in other districts. 
Among the provisions of the act, thus ex- 
tended to 'the districts on the northern and 
northwestern frontiers, ai'e those of the six- 
ty-sixth and sixty-seventh sections. These 
sections provide for cases where goods en- 
tered are not invoiced according to their ac- 
tual cost and where packages of goods en- 
tered differ in their contents from the entry; 
and the forfeiture in the cases, differing 
greatly from that imposed by the act of 1821, 
is limited in the one to the goods so not in- 
voiced according to 'their actual cost, and in 
the other to the goods contained in the pack- 
age or packages so differing in their contents 
from the entry. Supposing the case to come 
within either of these provisions— and it 
would probably be considered within the 
sense and spirit of that of the sixty-seventh 
section if within either— there is no doubt 
whatever, that the matter allowed to be 
given in evidence on the part of the claimant 
was properly admitted, and the direction 
given to the jury upon it consequently right. 
The sixty-sixth section makes the forfeiture, 
where goods entered are not invoiced accord- 
ing to their actual cost, dependent on their 
being not so iavoiced "with design to evade 
the whole or a part of the duties thereon." 
And the sixty-seventh section provides, that 
the forfeiture, where packages of goods en- 
tered differ in their contents from the entry, 
shaU not be incurred, if it shall be made to 
appear, "that such difference proceeded from 
accident or mistake, and not from an inten- 
tion to defraud the revenue." The same pro- 
vision is contained in the twenty-fourth and 
fifty-seventh sections, which, among other 
things, impose a penalty, or forfeiture, on 
the master of a vessel, for importing goods 
not included or described in the manifest, or 
where goods found on board shall not agree 
'with the report, or manifest. From these 
provisions of the general collection act, it 
would seem to be a principle of the revenue 
code, applicable at least to all importations 
in vessels, if not to importations in general, 
that a penalty, or forfeiture, is not to be in- 
curred for a mere mistake in the manifest, re- 
port, or entry, either in the quantity or value 
of tiie goods imported, without fraud, mis- 
conduct, or culpable negligence. If the case, 
where a manifest omits a part of the goods 
imported in a vessel, or the case where a 
manifest undertalues the goods, can in any 
form of allegation be brought within the act 
of 1821, it would seem, that the act, in either 
case, the manifest being made by it a sub- 
stitute for the reports and entry, must be 
construed in subserviency to the principle ap- 
plicable to them. 
But looking to the case in the form in which 
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it is presented in the information, and sup- 
posing it to be of such a nature as would 
subject tlie merchandize in whole or in part 
to forfeiture, and not merely the master of 
the vessel to a pecuniary penalty, the ques- 
tion in the ease, independent of any special 
statute provision, would appear to be free 
from doubt. It is conceded, that where the 
commission or omission of an act is made 
per se an offence, or is of itself an actual 
violation of a law, of which there are nu- 
merous instances under the revenue and 
other laws, it is in general no defense, that 
the commission ot omission of the act arose 
from accident or mistake and was uninten- 
tional. In such cases, arising under the 
revenue laws, relief from the penalty, or for- 
feiture, on the ground of accident or mistalce, 
or of there beng no fraud or wilful negli- 
gence, can be obtained only by application 
to the secretary of the treasury for its re- 
mission. But the law is otherwise, where 
the intent constitutes an essential part of the 
offence, as it does in many cases under the 
revenue as well as other laws, and as it is 
plainly made to do by the form of allegation 
in the present case. 

The information, as we have seen, does not 
charge a neglect or refusal to deliver a mani- 
fest It alleges, that the master neither did 
nor would deliver a true manifest, but de- 
livered a false and fraudulent uivoice of the 
merchandize, with a design to evade the reve- 
nue laws and defraud the United States, and 
thereby fraudulently represented the quan- 
tity of merchandize less than its true and ac- 
tual quantity, and its value less than its 
true and actual value. Here is a charge of 
actual fraud, which certainly could not be 
committed without an actual fraudulent in- 
tent. Indeed, an actual fraudulent intent is 
alleged in express and positive terms, and 
forms the very essence of the charge. If, 
then, the omission in the manifest, or in what 
is called the invoice, of a part of the mer- 
chandize, which was the fraud relied upon in 
proof, proceeded altogether from mistake, 
and was wholly tmintentional, the fact, if es- 
tablished, disproved the alleged fraudulent 
Intent, and, on common principles, aside from 
any positive enactment, was of course a good 
defence. 

From the views which have been taken of 
the case, it foUows, that a new'trial must be 
denied, and that judgment must be entered 
upon the verdict. 
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UNITED STATES v. MARKS et al. 

[2 Abb. U. S. 531; 1 10 Int. Rev. Rec. 42; 2 
Am. Law T. Rep. U. S, Cts. 124,] 

Circuit Court, D. Kentucky, May Term, 1869. 

CONSTITCTIONAL LaW — PENSION AGENTS — PeES. 

1. Sections 12 and 13 of the pension act of 
July 4, 1864 (13 Stat. 387),— which prescribe 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



the fees of agents employed to collect pensions, 
and impose a penalty for receiving a greater 
fee than such as is prescribed, — are not un- 
constitutional. The power to secure to the pen- 
sioner the receipt of the pension granted, free 
of unreasonable tolls or exactions, is incident 
to the undeniable power of congress to grant 
pensions. 

[Cited in U. S. v. Hall, 98 U. S. 356.] 

2. By the express terms of the pension act 
of .Tuly 4, 1864 (13 Stat- 387), the penalty im- 
posed by section 13 upon a pension agent, for 
receiving greater fees tlian are prescribed by 
section 12 for services in collecting pensions, is 
incurred only where the fee is received for 
conducting a claim preferred under that act. 
It cannot be enforced against one who has re- 
ceived an excessive fee for services in collect- 
ing a pension given under another act of con- 
gress,— e, g„ the act of July 4, 1862 (12 Stat. 
5GC), 

3. The pension acts of 1862 and 1864, con- 
sidered in connection; and the effect of the lat- 
ter upon the former, construed and explained. 

Motions in arrest of judgment upon an in- 
dictment, and for a new ti-ial. 

The defendants, Bernet Marks and Nathan 
Bersinger, were tried and convicted upon an 
indictment for receiving excessive fees for 
services as pension agents; and these mo- 
tions were now made in their behalf. 

James Speed and 0. P. Stirman, for the 
motions. 
Benj. H. Bristow, U. S. Dist. Atty. 

BALLARD, District Judge. The defend- 
ants having been found guilty by a jury, 
the case is now before me on a motion in 
arrest of judgment, and also on a motion for 
new trial. At common law these two mo- 
tions could not be made at the same time; 
but it has been long the practice in this 
state to make and hear them together; and, 
as there has been no objection interposed 
here to this course being taken, I shaU pro- 
ceed to consider the motions as if they were 
entirely regular. 

Two grounds are relied on in support of the 
motion in arrest of judgment: First. That 
the indictment is defective in not setting 
forth any offense under the statute on which 
it is founded. Second. That the statute it- 
self is unconstitutional. 

The indictment contains four counts. 
Some of them may be defective; but the 
rule is well settled that, if any one is suffi- 
cient, it will support the judgment of the 
court upon the verdict. 

The counsel for the defendants have estab^ 
lished to my entire satisfaction that the 
first and second counts are bad, but they 
concede that the third and fourth are sub- 
stantially good. I shall, therefore, not ex- 
amine these counts critically, but, for the 
purpose of this case, assume lliem to be suf- 
ficient in form and substance, and proceed 
to inquire into the constitutionality of the 
act on which they are founded. 

These counts are founded on sections 12 
and 13 of the act of congress, approved 
July 4, 1864, entitled "An act supplementary 
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to an act entitled 'An act to grant pen- 
sions,' " approved July 14, 1862 (13 Stat. 
387). Section 12 prescribes "the fees of 
agents and attorneys for making out and 
causing to be executed the papers necessary 
to establish a claim for a pension, bounty," 
&c,, and section 13 imposes a penalty on 
"any agent or attorney who demands or re- 
ceives any greater compensation for said 
services" than Is prescribed in section 12. 

The power of congress to grant pensions 
and bounties is not denied by the learned 
counsel of the defendants, nor is it in my 
opinion deniable. But counsel insist that 
when the pension is granted, the sum which 
the claimant may agree to pay to his at- 
torney for preparing the papers necessary 
to establish his daim, must rest entirely 
in contract, and that any attempt by con- 
gress to regulate it, not only intrenches upon 
the right of the states to regulate contracts 
between citizens, but is an tmconstitutional 
invasion of the liberty of the citizen. 

True, under our form of government, the 
power to regulate the obligation and the 
mode of enforcing contracts generally, be- 
longs to the states. But it seems to me xm- 
deniable, that if congress may grant pen- 
sions they may secure to the pensioner the 
pension granted. The power to do the one 
necessarily implies power to do the other. 

The powers of congress for the protection 
of both persons and things are coextensive 
with their powers of legislation. There is, 
therefore, no right which they may grant, 
nor any person they may commission, that 
may not be protected by such laws as 
congress may devise, provided they are such 
as are not expressly prohibited by the con- 
stitution, "Without powers coextensive with 
these here assumed, it seems to me that the 
government of the United States is no gov- 
ernment at all, for, certainly, that is not a 
sovereign government which is obliged to 
leave to some other government the pro- 
tection of either rights granted by it or per- 
sons acting under its authority. The United 
States, then, are not obliged to leave their 
pensioners,— -objects of their peculiar care,— 
to such protection only as the state laws 
may prescribe in the matter of procuring 
their pensions. If they may provide for the 
support of the meritorious soldiers and sail- 
ors, who, in consequence of woimds received 
in the service of the country, have lost aU 
capacity to support themselves,— if they may 
provide for the maintenance of the widows 
and helpless children of those who have lost 
their lives in battle, surely it is their right 
and their duty to guard, by all suitable 
laws, the fund thus devoted from being 
diverted from its object, by either the craft 
or the extortion of unscrupulous agents. 

I do not care to pursue the subject further, 
for it is now universally admitted that, when 
congress have power over any given sub- 
ject, they have all the power over that sub- 
ject which properly belongs to any sovereign 



government; that if the end be legitimate, 
all the means which are appropriate and 
adapted to the end are llicewise legitimate, 
and may be applied and used by congress in 
their discretion. 

The objection that the statute is unconsti- 
tutional, because it interferes with the lib- 
erty of the citizen, I do not comprehend. 
All laws, ia a certain sense, restrain that 
liberty which the individual is supposed to 
possess in a state of nature. The very idea 
of government involves control— restraint. 
True, governments are not instituted for 
the purpose of restraining men in their lib- 
erty, but for their protection; but, as protec- 
tion can generally be found only through 
restraint, the large mass of the laws of aU 
governments do regulate and restrain the 
conduct of the citizen. The particular de- 
sign of the statute now imder consideration 
is not to restrict the citizen in disposing 
of what is his own, but, by guarding the 
ignorant against the craft of the cunning, 
and the needy against the extortions of the 
rapacious, to secure the bounty of the gov- 
ernment to the real objects of its care. Up- 
on the whole, as I have no doubt of the 
constitutionality of the statute in question, 
the motion in arrest of judgment must be 
overruled. 

I am supported in this opinion," by the ex- 
press decision of the learned district judge 
of the "Western district of Michigan,— U. S. v, 
FairchUds [Case No. 15,067], and by the rea- 
soning of the supreme court in the case of 
McCulloch V, Maryland, 4 Wheat [17 U. S.J 
316. 

I proceed to consider the motion for a 
new trial. There is but one ground assigned 
which need be noticed, and that is that the 
averments of this indictment were not sus- 
tained by the evidence. In considering this 
question, reference must be had to the pro- 
visions of the act of congress, to the allega- 
tion of the indictment, an.d to the evidence. 

Section 12 of the act of July 4, 1864, pro- 
vides: "That * * * the fees of agents 
and attorneys for making out and caTising 
to be executed the papers necessary to es- 
tablish a claim for a pension, bounty, and 
other allowance before the pension oflBce, un- 
der this act, shall not exceed the following 
rates: For making out and causing to be 
duly executed a declaration by the applicant, 
with the necessary affidavits, and forward- 
ing the same to the pension office, with the 
requisite correspondence, ten dollars; which 
sum shall be received by such agent or at- 
torney in full, for all services in obtaining 
such pension, and shall not be demanded or 
received, in whole or in part, until such 
pension shall be obtained; and the sixth and 
seventh sections of an act entitled 'An act to 
grant pensions,' approved July 14, 1862, are 
hereby repealed." 

Section 13 provides: "That any agent or 
attorney who shall, directly or indirectly, 
demand or receive any greater compensation 
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for his services under this act, than is pre- 
scribed in the preceding section of this act, 
or who shall contract or agree to prosecute 
any claim for a pension, bounty, or allow- 
ance under this act on the condition that he 
shall receive a per centum upon any por- 
tion of the amount of such claim, or who 
shall wrongfully withhold from a pensioner 
ov other claimant, the whole or any part 
of the pension or claim allowed and due to 
such pensioner or claimant, shall be deemed 
guilty of a high misdemeanor, and upon con- 
viction thereof, shall, for every such offense, 
be fined not exceeding three hundr-ed dollars, 
or imprisoned at hard labor not exceeding 
two years, or both, according to the circum- 
stances and aggravation of the offense." 

The indictment charges, in substance, that 
Catharine Fitzgerald had a claim and was 
entitled to a pension under the act of con- 
gress of July 4, 18&4; that she employed the 
defendants as her agents and attorneys, to 
make out and cause to be executed the pa- 
pers necessary to establish her claim for a 
pension under said act; that they did make 
out the papers necessary to establish said 
claim; and that they unlawfully demanded 
and received for their services in making and 
causing the papers to be executed, a sum 
of money greater than the compensation pre- 
scribed in section 12 of the act of congress 
aforesaid, to wit, the sum of forty-one dol- 
lars and eighty-seven cents. The evidence 
showed that Catharine Fitzgerald is the 
widow of Thomas Fitzgerald, a private regu- 
larly enlisted and mustered into the army of 
the United States, and who died in 1863, 
of disease contracted while in the service 
of the United States, and in the line of duty. 
It thus appeared, that she was entitled to a 
pension under the second section of the 
act of July 4, 1862, entitled "An act to grant 
pensions" (12 Stat 566), and the evidence 
showed that she claimed the pension allow- 
ed by this act and. no other, except the in- 
creased pension, allowed by the act of July 
25, 1866 (14 Stat. 230), on account of the 
pensioner having children under the age of 
sixteen years. 

There was no evidence that she claimed 
any pension allowed by the act of July 4, 
1864, or that she employed the defendants 
to assert any claim, or that they performed 
any services under that act, unless it can 
be maintained, as the district-attorney eon- 
tends, that the acts of July 14, 1862, and of 
July 4, 1864, are one act, and that a pension 
granted by the act of 1862, is, in con- 
templation of the law, granted by the sup- 
plementary act of 1864, and, consequently, 
that services performed in making out the 
papers necessary to establish a claim for a 
pension allowed by the act of 1862, are, if 
performed after July 4, 1864, in contempla- 
tion of law performed under the act of that 
date, and subject to the restrictions con- 
tained in it. 

It will be seen by reference to the act of 



1862, that it grants pensions to various per- 
sons; that, in section 6, it prescribes the 
fees of agents and attorneys for making out 
and causing to be executed the papers nec- 
essary to establish a claim for a pension 
"* * * before the pension office under this 
[ act;" and that in section 7 it denounces a 
penalty against "any agent or attorney who 
shall directly or indirectly demand or receive 
any greater compensation for his services 
under this act, than is prescribed in the 
preceding sections of this act." 

It will also be seen, by reference to the 
supplementary act of 1864. that it grants 
pensions to several persons or classes of per- 
sons not enumerated in the act of 1862; that, 
in section 12, it prescribes "the fees of 
agents and attorneys for making out and 
causing to be executed the papers necessary 
to establish a claim for a pension * * * 
before the pension office under this act," 
and that, in section 13, it denounces a pen- 
alty against "any ' agent or attorney who 
shall, directly or indirectly, demand or re- 
ceive, any greater compensation for his serv- 
ices under this act than is prescribed in the 
preceding section of this act." 

There is nothing in the provisions of the 
act of 1864, as thus cited, at all inconsistent 
with those cited as part of the act of 1862, 
and there is no doubt that but for the ex- 
press repeal of sections 6 and 7, found in the 
latter part of section 12 of the act of 1864, 
the fees pi-eseribed by section 6 and the pen- 
alties for excessive fees prescribed by sec- 
tion 7 of the act of 1862 would apply to all 
pensions granted by that act, and that the 
fees prescribed by section 12 and the pen- 
alties for excessive fees prescribed by sec- 
tion 13 of the act of 1864 would apply only 
to pensions granted by the latter acL 

The words "under this act," employed in 
both statutes, are extremely explicit, and 
leave no room for construction. They re- 
strict, as plainly as language can, the opera- 
tion of the provisions with which they are 
respectively connected to the particular act 
in which they are found. Nor can the fact 
that sections 6 and 7 of the act of 1802 are 
expressly repealed by the last clause of sec- 
tion 12 of the act of 1864 operate to enlarge 
the preceding provisions of the same section. 
These provisions, we have already seen, are 
imambiguous. By the plainest possible lan- 
guage they prescribe the fees of agents and 
attorneys making claim to or obtaining a 
pension granted by the act of 1864, and not 
by any other act. And it is impossible to 
conceive that the meaning is in the slightest 
degree modified or changed by the further 
provisions that sections 6 and 7 of an act 
entitled "An act to grant pensions," approv- 
ed July 14, 1862, "are hereby repealed." 

The effect of this repeal cannot be to ex- 
tend the preceding provisions of the section 
in which it is found, or the provisions of 
the succeeding section, to matters to which 
they plainly do not relate; but its effect is 
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to strip the pensions enumerated in tlie act 
of 1862 of all the guards thrown around them 
by the provisions of sections 6 and 7 of that 
act. Henceforward there is not only no lim- 
it to the fee which an agent may demand for 
making out and causing to be executed the 
papers necessary to establish a claim for a 
pension under the act of 1862, and, conse- 
quently, no penalty for demauding an ex- 
cessive fee, but all pending prosecutions for 
violations of the act of 1862— occurring even 
prior to July 4, 1864— must fail, because it is 
well settled that no prosecution can be sup- 
ported by a repealed statute. 

But, as already intimated, the district- 
attorney contends that the acts of 1862 and 
of 1864 are to be read as one act; that the 
act of 1864 is to be regarded as a re-enact- 
ment of the act of 1862, omitting only the 
repealed parts; and that, in fact, this is the 
legal effiect of every amendatory or supple- 
mentary statute. In support of his position, 
he refers to the case of The Harriet [Case 
No. 6,009]. 

It is undoubtedly true, that where a stat- 
ute is amended, the original statute is 
thenceforward to be read (striking out of it 
all of the repealed and uacorporating into it 
all of the amended* provisions) precisely as 
if the original statute was re-enacted, omit- 
ting the repealed and inserting in their ap- 

* propriate places the amended provisions. 
But this mle will not allow the incorporating 
into or reading as part of the original act, 
a provision of the supplementary act, which, 
by its terms, plainly refers to the supple- 
mentary act only, and which has complete 
sense and operation without reference to the 
original act at aU. Now, undoubtedly, the 
provisions of sections 12 and 13 of the act 
of 1864 are not without operation if they are 
confined, as their terms require, to the pen- 
sions gi-anted by the act in which they are 
found, and, therefore, there is no rule of in- 
terpretation which requires or permits them 
to be incorporated into and read as part of 
the act of 1862. If the act of 1862 be now 
read, striking out of it all that is repealed 
by the act of 1864, and inserting into it all 
that is amendatory, still we cannot read as 
part of it sections 12 and 13 of the act of 
1864, because they do not relate to it, ex- 
cept as they repeal some of its provisions. 
The whole effect of the provisions of sections 
12 and 13 of the act of 1864 on the act of 
1862, is to require that henceforward the act 
of 1862 be read with sections 6 and 7 omit- 
ted. 

Again the district-attorney contends that 
in the construction of statutes, the inten- 
tion of the legislature must prevail; that 
it is imreasonable to suppose congress, by 
the act of 1864, intended to prescribe the fees 
of the attorneys for making claim to only 
the very few pensions granted by that act, 
and to leave the fees of the same attorneys 
for making claim to the numerous pensions 

* granted by the act of 1862 wholly unlimited. 



But I have no means of ascertaining the in- 
tention of congress, except from what they 
have said. I have no right, upon any con- 
jectures of policy which I may entertain, to 
supply an intention which cannot be derived 
from the language employed. I am obliged 
to take the statute just as it is written, and 
to adopt that construction which its lan- 
guage plainly imports. I cannot stretch it 
to cases obviously not embraced by its terms,, 
because such cases seem to me to be includ- 
ed in the policy. 

Congress have plainly declared that it shaJJ. 
not be lawful for attorneys making claim to- 
pensions under the act of 1864 to demand or 
receive more than a prescribed compensa- 
tion; but should the court conjecture that 
some other act not expressly forbidden— that 
a demand" of more than the compensation 
fixed by the act of 1864 for making claim to 
pensions imder the act of 1862— ought to be 
punished, for the purpose of effecting a sup- 
posed legislative intention, "it wordd" (as 
Judge Marshall said, in the case of The- 
Paulina's Cargo, 7 Granch [11 U. S.] 61), 
"certainly transcend its own duties and pow- 
ers, and would create a rule, instead of ap- ■ 
plying one already made. It is the province 
of the legislature to declare in explicit terms 
how far the citizen shall be' restrained, 
* * * and it is the province of the court 
to apply the rule in the case thus explicitly 
described— not to some other cases which 
judges may conjecture to be equally danger- 
ous." 

Moreover, the district-attorney is obliged 
to concede, and does concede, that for all 
violations by agents or attorneys of the act 
of 1862, occurring prior to the act of July 4, 
1864, there could be no punishment after the- 
latter date; because, by the act of that date,, 
the penal provisions of the former act were 
repealed. But no well grounded reason can 
be assigned why congress should intend to 
relieve these violators, that does not apply 
with equal force to all like offenders. Why 
should we presume that congress intended 
that an attorney who demanded, in August, 
1864, a fee of twenty dollars for making 
claim to a pension, allowed by the act of 
1862, should be punished, when they have, 
by explicit legislation, declared that an at- 
torney who demanded and received such fee 
for similar service in August, 1862, shall not 
be punished? 

Still, I can hardly doubt that congress did 
not in fact intend to deprive the beneficiaries 
under the act of 1862 of the protection sought 
to be given by sections 6 and 7. I cannot, 
however, sitting here as a judge, say they 
did riot intend to do what they have plainly 
done. .1 may conjecture that they overlook- 
ed the effect of the language used in sections 
12 and 13 of the act of 1864, but I can nei- 
ther overlook nor disregard it, I cannot sup- 
ply the omission of the legislature, for it is 
a fundamental rule "that a penalty cannot 
be raised by implication, but must be express- 
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ly created and imposed." Jones v. Estis, 2 
Johns. 379. 

It follows, that as the indictment describes 
the offense as committed in reference to a 
claim under the act of 1864, when the CTi- 
dence shows it has reference to a pension 
claimed under the act of 1862, there is a va- 
riance between the allegation and the proof 
which entitles the accused to a new trial. 
But this right to a new trial may be rested 
Tipon the still broader ground, that the penal 
provisions of the act of 1862 having been 
repealed by the act of 1864, the evidence fails 
to show that they are guilty of any offense 
whatever, 

A new trial must be granted. 



Case K"o. 15,7SS. * 

UNITED STATES v. MARK'S SURETIES. 
[See Case No. 11,990.] 



Case Ifo. 15,7S3. 

UNITED STATES v. The MARS. 

[1 Gall. 237.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1812. 

NoNiXTEEcouRSE— Coasting Trade— Forfeiture, 

1. Goods of British growth, although not lia- 
ble to duties, are prohibited from importation 
by Act March 1, 1809, c. 91 [2 Story's Laws, 
1114; 2 Stat. 5^, c. 24]. 

2, If a vessel, licensed for the coasting trade, 
be engaged in an illegal traffic, she loSes the pro- 
tection of her license, and is forfeited under the 
tliirty-second section of the coasting act of 
I'^ebruary 8, 1793, e. 8 [1-Stat. 305], 

[Cited in The Nymph, Case No. 10,389; U. 
S. V, The Paryntha Davis, Id. 16,004.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This information contained two counts 
(1) For taking on board at a foreign port, 
with the knowledge of the owner and mas- 
ter, certain prohibited goods, to wit, 100 
tons of plaister of Paris, with an intention 
to import the same into the United States, 
contrary to the act of March 1, 1809, c. 91 
[2 Story's Laws, 1114; 2 Stat. 528, c. 24]. (2) 
For being engaged in a trade, other than that 
for which the schooner was licensed, con- 
trary to the coasting act of February 18, 
1793, c 8 [1 Stat. 305]. 

G- Blake, for the United States. 
B. Whitman, for claimants. 

STORY, Circuit Justice. It appears by the 
evidence, that the Mars is a vessel duly en- 
rolled and licensed for the coasting trade. 
a?hat in the month of September, A. D. 1811, 
she proceeded from New Bedford to Pass- 
amaquoddy river, and while lying in the 
river, a little nearer the American than the 
British side, she received on board a cargo 
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of plaister of Paris from a brig and schooner, 
which lay near her. No names were on the 
sterns of these vessels, and no colors were 
shown by them. The witnesses, who com- 
posed the crew of the Mars, say, tliat they 
supposed them to be American, but do not 
know. The cargo was laden wholly m the 
night, according to some of the testimony, 
and according to other testimony, partly by 
day and partly by night. Besides the plais- 
ter, three barrels of sugar and one barrel of 
coffee were taken on board, and, with an evi- 
dent intention of concealment, were stowed 
away, and studiously covered up in the run. 
Some testimony has been introduced, to 
show that this was the unauthorized act of 
the mate, without the knowledge or consent 
of the master. I do not, however, think that 
it is quite satisfactory. It comes in a shape 
liable to great suspicion, and it does not com- 
port with the subsequent conduct of the mas- 
ter. The Mars returned from her voyage 
to New Bedford, and was there seized by 
the collector of the port. 

It has been argued, that the plaister is not 
an article of foreign produce liable to the 
payment of duties, and consequently not 
within the prohibitions .of the act of March 
1, 1809. But to bring an article within that 
act, it is not necessary that it should be 
liable to pay duties. The language is ex- 
press, that it shall not be lawful to import 
into the United States, &c. from any foreign 
port or place whatsoever, any goods, wares 
or merchandize whatsoever, of the growth, 
produce or manufacture of Great Britain, or 
any of her colonies or dependencies. There 
is no qualification of the terms of the act to 
dutiable articles, nor have I any doubt, that 
plaister is merchandize. It is not used mere- 
ly as ballast, but is bought and sold in the 
market, as a commodity for consumption. 
Can there be a doubt that coals are mer- 
chandize? I do not, however, think that the 
first count, considering the terms in which 
it is drawn, is supported by the evidence; I 
lay it therefore entirely out of consideration. 

As to the second count, the principal dif- 
ficulty is to decide, whether the circumstan- 
ces of the case present a legal presump- 
tion of prohibited trafBc. For I hold it a 
salutary doctrine, that if a coasting vessel 
be engaged in illegal trade, she is to be con- 
sidered as employed in a trade, other than 
that for which she is licensed, and of course 
forfeits the protection of her license. It will 
be recollected, that plaister is not the known 
produce of the United States, but is the 
known produce of the British province of 
Nova Scotia. The vessel lay very near the 
dividing line, in waters accessible to, and in 
common use by vessels of Great Britain and 
of the United States. At the time of this 
transaction, it was illegal to import plaister 
from Nova Scotia into the United States, 
and there could be no pretence, on the part 
of our citizens, of ignorance of the prohibi- , 
tion. The vessels, from which the Mars 
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received her cargo, were evidently disguis- 
ed. Their names were concealed, and their 
characters uniacloiowledged. These circum- 
stances, prima facie, present a presumption 
iinfavorable to the diaimant. This presump- 
tion was acted upon in the district court 
[case unreported], yet the claimants have 
laid by. They know with whom they dealt; 
they can, if they choose, explain the trans- 
action, and show that the plaister had been 
legally imported. They have not so done, 
but have silently acquiesced in every pre- 
sumption against them. I feel myself bound 
to say, that the transaction therefore ad- 
mits of no fair and satisfactory explanation. 
I affirm the decree of the district court, 
with costs. Condemned. 

[See Case No. 9,106.] 



Case M"o. 15,724, 

UNITED STATES v. MARSBLIS. 

[2 Blatchf . 108.] i 

Circuit Court, S. D. New York. April, 1849. 

Post Office— What is— Indictment fob Steal- 
ing Mail. 

1. To constitute a post oflSce, under section 
22 of the post-office act of March 3, 1825 (4 
Stat. 103), the place where the business of 
keeping, forwarding and distributing mailable 
matter is conducted need not be a building set 
jipart for that use, or any apartment or room 
ill a building; but, according to the extent of 
the business done, may be a desli, or a trunk 
or box' carried about a house, or from one build- 
ing to another. 

2. The place of the deposit of the mailable 
matter would, in this sense, constitute the post 
office, and any thing taken out of that place of 
reception or keeping would be taken from or 
(lut of the post office, within section 22 of said 
act, without regard to the distance of re- 
moval, or to circumjacent enclosures or rooms. 

3. If a person takes a letter containing mon- 
ey, in a post office building, from and out of 
that part of it appropriated to the deposit of the 
letter, with intent to convert its contents to 
his own use, he is guilty of stealing the letter 
from and out of the post office, within section 
22 of said act, even though he only transfers 
the letter to his pocket, and does not remove it 
beyond the building containing the post office. 

4. But, whether he is gnilty of stealing the 
mail, under the same section, quaere. 

5. And he is liable to be convicted under sec- 
tion 22 of said act, although he, was a clerk 
employed in the post office at the time of the 
larceny, and although he might, perhaps, be sub- 
ject to indictment for the same offence under 
HPction 21 of said act. 

[Cited in U. S. v. Falkenheiner, 21 Fed. 627; 
U. S. V. Kapp. 30 Fed. 820.] 

The defendant was indicted imder section 
22 of the post-office act of March 3, 1825 (4 
Stat. 108), which provides 'that any person 
who shall steal the mail, or shall steal or take 
from or out of any mail, or from or out of 
any post office, any letter or packet, shall 
be punished by imprisonment not less than 
two years and not exceeding ten. At the 

1 [Reported by Samuel Blatchford, Esq., and 
liere reprinted by permission.] 
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trial, a special verdict was found by the jury, 
that the. defendant was a clerk employed in 
the post office ir the city of New York, in 
distributing and forwarding one line of mails; 
that his general station was at what was 
called the "East Table," and his duty to put 
into the- bags for the East, mailable matter, 
chiefly newspapers, destined for that direc- 
tion; that his business was not at the city 
distribution table, on which letters received 
were placed, when taken out of the bags, to 
be arranged for distribution; that he was de- 
tected going from his own table to the city 
distribution table, taking from it two envel- 
opes, each containing a letter,- enclosing a 
twenty-five cent piece in silver, and putting 
the two letters into his pocket; that he was 
arrested, and the two letters were taken from 
his pocket; that the envelopes were addressed 
to the New York post office, and the two 
letters were each post-marked at Interior 
towns, addressed to persons in the city of 
New York; and that a post-bill accompanied 
each letter. 
[See Case No. 15,7^.] 

Lorenzo B. Shepard, U. S. Dist. Atty. 
. James T. Brady, for defendant. 

Before NELSON, Curcuit Justice, and 
BETTS, Pistrict Judge. 

BETTS, District Judge. The points raised 
on the special verdict in this case are, wheth- 
er, within the meaning of the twenty-second 
section of the act of 1825, the defendant stole 
the mail, or the letters from or out of the 
post- office. The terms "mail" and "post 
office" seem, each of them, to bear, in the 
acts of congress and in general acceptation, 
both a generic and a specific sense. Instan- 
ces are presented in sections 2, 4, 11 and 22 
of the act of 1825, of the employment of the 
term ' "mail" as embracing the whole body 
of mailable matter transmitted from office to 
office, and also the particular packets ad- 
dressed from and received at different post 
offices. The instructions of the postmaster 
general under the act are to the same effect 
So, also, the term "pose office" is applied by 
section 1 to the department, which is not at 
all concerned in receiving and delivering let- 
ters. In its ordinary use, the term embraces 
the business of keeping, forwarding and dis- 
tributing mailable matter, equally with the 
place where such business is conducted. And, 
manifestly, such place, to constitute a post 
office, need not be a building set apart for that 
use, or any apartment or room in a building; 
but, according to the extent of business done, 
may be a desk, or, a trunk or box carried 
about a house, or from one building to an- 
other. ,The place of the deposit of the mail- 
able matter would, in this sense, constitute 
the post office, and anything taken out of 
that place of reception or keeping would be 
taken from or out of the post office, without 
regard to the distance of removal, or to cir- 
cumjacent enclosures or rooms. 
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We do not feel called upon to define the 
exact signification of the word "mail," or to 
determine whether the packets taken by the 
defendant are properly described under that 
denomination; for, in our opinion, judgment 
must, on the other point, be rendered against 
him upon the special verdict He took the 
letters in the post ofla.ce building, from and 
out of that pai't of it appropriated to their 
deposit, with intent to convert their contents 
to his own use. This was an asportation suffi- 
cient to constitute larceny at common law, 
and consummated the offence of stealing, de- 
nounced by the act of congress. Furtively 
and feloniously removing a letter from and 
out ot the place where it is kept in a post 
office, is stealing it from and out of the post 
office, whether the removal be beyond the 
building containing the post office, or the ab- 
duction be no more than the transfer of the 
letter to the pocket of the person taking It. 

"We concur in the conclusion of the district 
court of this district, in a case heretofore 
pending in that court against this same de- 
fendant [U. S. V. Marselis, Case No. 15,725], 
that he is liable to conviction under the twen- 
ty-second section of the act, although he was 
employed in the post office, and might, per- 
haps, be subject to indictment under the 
twenty-first section of the act. 

Judgment of conviction must be rendered 
against the defendant upon the special ver- 
dict 



Case W"o. 15,725. 

UNITED STATES v. MARSELIS.' 

[2 Blatchf. Ill, note.] i 

District Court, S. D. New York. March, 1848. 

Larceny prom Mail— Post-Opfioe Employe. 

[Act 1825, § 22, providing for the punishment 
of "any person" who "shall steal the mail," 
applies to a post-office clerk who steals a let- 
ter, or package containing a letter, from the 
post office, or takes away and embezzles such 
letter or package.] ' 

[Indictment of Nelson C. Marselis, a post- 
office clerk, for taking from the post office a 
packet inclosing a letter.] 

BETTS, District Judge. The United States 
attorney claims to sustain the indictment in 
this case solely under the twenty-second sec- 
tion of the act of 1825. It is, therefore, un- 
necessary to examine the provisions of the 
twenty-first section, to determine whether 
they comprehend the state of facts charged 
against the defendant The cardinal objec- 
tion urged against the indictment is, that 
congress, in sections 21 und 22 of the act, 
intended to range offenders against the post- 
office law into two classes, — one class con- 
sisting of persons employed in the post of- 
fice, or entrusted with the custody or trans- 
portation of the naail; and the other of 

1 [Reported by Samuel Blatchford, Esq., and 
bere reprinted by permission.] 



strangers, standing in no relation of trust 
or confidence to the mail or the post office. 
If this position is sound, the defendant can- 
not be prosecuted rmder the twenty-second 
section; and, even if his offence falls with- 
in the twenty-first section, yet, the indict- 
ment not being framed on that section, he 
must be acquitted. The words of the twen- 
ty-second section embrace all persons. The 
terms are the most ample that could be em- 
ployed; "If any person shall steal the mail." 
Now, although, in the construction of stat- 
utes, language will be understood in rela- 
tion to the subject-matter, and general terms 
may be restricted to a very limited significa- 
tion, yet the rule is, to take words in their 
fair and natural import, unless there be 
something indicated by the legislature show- 
ing an intention to employ them in a quali- 
fied sense. That intention is inferred in this 
case, because the twenty-first section is sup- 
posed to have designated every offence for 
which those employed in the post office are 
subject to criminal punishment, and to have 
imposed on them special and aggravated 
penalties therefor. But whatever force the 
argument might have under other circum- 
stances, it cannot be received as of con- 
trolling weight here, because the particular 
offence of stealing a mail or a packet or let- 
ter from the post office, does not appear to 
be provided for in the twenty-first section. 
In that respect, therefore, the twenty-second 
section introduces a new crime, and. then 
the legislature, in subjecting to punishment 
every person who commits it must be un- 
derstood to have used the language in its 
broadest sense. The offence is not one of 
a special nature, to be committed only by 
a particular class of persons, but it can be 
committed equally by every one who gains 
access to the mail or the letters, whether 
he is employed in the post office or is an in- 
truder there. As the enacting clause in the 
twenty-second section plainly includes in 
terms the case of a derk in a post office 
who steals a letter or packet, there must be 
clear ground shown for excepting him from 
its operation. This rule of interpretation is 
familiarly applied in the exposition of stat- 
utes, and has the solemn sanction of the 
supreme court of the United States. U. S. 
V. Fisher, 2 Cranch [6 U. S.] 358. The case 
of U. S. V. Pearce [Case No. 16,020], was an 
indictment under both of these sections 
against a person who held the appointment 
of assistant postmaster. The court, in de- 
livering its opinion, examined with consid- 
erable minuteness the provisions of the law, 
and intimated no doubt that the defendant 
was subject to indictment under both sec- 
tions, if proper facts were proved against 
him; but it held him not chargeable for 
stealing letters imder the twenty-second sec- 
tion, because he had taken them away with- 
out a felonious intent, claiming a legal right 
to take them from the mail or post office on 
his appointment as deputy or assistant al- 
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tliough that authority had been revoked by 
the postmaster. ^ 

My opinion is," that the defendant is sub- 
ject to indictment for an offence under the 
twenty-second section of the act, and that 
the offence is consummated by stealing a 
letter, or packet containing a letter, from the 
post office, or by taking away and embez- 
zling such letter or packet It is for the 
juiy to determine whether the act is proved 
to have been done, and also the intent with 
which it was done, whether such intent be 
found on the proof of extraneous facts, or 
be implied and inferred from the act itself. 



[See Case No. 15,724.] 
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Case No. 15,726. 

UNITED STATES v. MARSHALL. 

[1 Cin. Law Bui. 36.] 

Circuit Court, S. D.- Ohio. 1876. 

Internal Revenue — Rectifiek — Notice and 
Bond— Pbesdwptioxs— Reasonable Doubt. 

1. A rectifier may recover from fruits and 
berries spirits which may exist in them by 
reason of their former use by rectifiers or com- 
pounders; and where charcoal has been used 
in the rectification or purification of spirits, he 
may recover from it the spirits remaining in 
it. He may also recover from such saloon 
washings as do not contain fei-mented sub- 
stances. 

2. If a person, who has given notice as a 
rectifier, by any process manufactures spirits 
from fruits or berries, from saloon washings 
containing fermented substances, or from sour 
beer, he be'^omes a distiller, and must give 
notice and bond as such, and, failing to do so, 
is liable to the penalties prescribed in the 
3259th and 3260th sections of the United 
States Revised Statutes. 

3. Such violation of the law, however, is not 
to be presumed, but must be proven; it may 
be established by circumstantial as well as by 
direct and positive proof. 

4. Rules of evidence jn criminal cases. Pre- 
sumption of evidence. Character. 

5. Reasonable doubt defined. 

The indictment in this case contains three 
counts. The first charges the defendant [W. 
T. Marshall] with carrying on the business of 
a distiller without giving bond as required by 
section 3260 of the United States Revised 
Statutes. The second charges him with car- 
lying on the business of a distiller without 
registering his still, as required by section 
3258, Rev. St U. S. 

W, M. Bateman, U. S. Dist. Atty., and C. 
Richards and O. Dyer, Asst. U. S. Dist Attys. 

L B. Wright I. M. Simon, and O. J. Dodds, 
for defendant 

SWING, District Judge (chargmg Jury). 
The eliarge against the defendant is that he 
is carrying on the business of a distiller with- 
out having given the notice or the bond re- 
'quired of distillers, and without registering 
-6^D.OAs. — 74 



his stiU. The evidence in the case sho.ws 
that defendant had registered his still, and 
the government has therefore abandoned the 
third count in the indictment. Your atten- 
tion will therefore be directed to the evidence 
under the first and second coimts only. The 
defendant admits that he did not give notice 
or bond, as a distiller, but denies that he is 
carrying on the business of a distiller, and 
claims that he is carrying on the business of 
a rectifier. The government admits that the 
defendant gave notice of his intention ta 
carry on the. business of a rectifier, and does 
not contend that he has failed in any respect 
to comply with all the requirements of law 
in relation to rectifiers; but it is asserted that 
instead of carrying on the business of a rec- 
tifier, he was engaged in carrying on the busi- 
ness of a distiller. If he was carrying on the 
business of a rectifier there could be no ver- 
dict against him; but if under his notice as 
a rectifier he was in fact carrying on the busi- 
ness of a distiller, he woul^ be guilty, as it 
is not claimed that he gave notice or bond 
as a distiller. So that the question for your 
determination is: Was he, in fact, caiTying 
on the business of a distiller? 

The law defines a distiller to be: "Every 
person who produces distilled spirits, or who 
brews and makes mash, wort or wash, fit 
for distillation or for the production of spirits, 
or who, by any process of evaporation, sepa- 
fates alcoholic spirit from any fermented sub- 
stance, or who, making or keeping mash, 
wort, or wash, has also in his possession or 
use a still, shall be regarded as a distiller." 
And the law defines a rectifier to be: "Every 
person who rectifies, purifies, or refines dis- 
tilled spirits by any process other than by 
original and continuous distillation from 
mash, wort, or wash, through continuous 
closed vessels, until the manufacture thereof 
is complete, and every wholesale or retail liq- 
uor dealer who has in his possession any 
still or leech tub, or who keeps any other ap- 
paratus for the purpose of refining in any 
manner distilled spirits, and every person 
who, without rectifying, purifying, or refin- 
ing distilled spirits, shall by mixing such 
spirits, wine or other liquor with any mate- 
rials, manufacture any spurious imitation, or 
compound liquors for sale imder the name of 
whiskey, biundy, gin, rum, wine, spirits, cor- 
dials, or wine bitters, or any other name, 
shall be regarded as a rectifier, and as en- 
gaged in the business of rectifying." The 
rectifier may rectify, purify or refine dis- 
tilled spirits or wines by any process other 
than original and continuous process, etc. 
He may mix or compound any kind of spirits; 
he may transform it from one spirit to an- 
other, by the addition of any substance which 
may change its character or impart to it a dif- 
ferent fiavor or taste; he may manufacture 
out of the same spirits a dozen different 
kinds of liquors by the use of as many dif- 
ferent substances. All this he may do, and 
it is for you to determine whether this was • 
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the. business he was engaged in, or whether 
he was in fact carrying on the business of a 
distiller. That is the simple question for 
your determination. As bearing upon this, 
however, there are other auestions for your 
examination. 

The notice given by the defendant is as 
follows: 

"United States Internal Revenue. No- 
tice by Rectifiers. Cincinnati, O., May 1, 
1875. Notice is hereby given that W. T. Mar- 
shall, of the city of Cincinnati, county of Ham- 
ilton, and state of Ohio, intend under the 
name of "W. T. Marshall, to carry on or en- 
gage in the business of rectifying, on and 
after May 1, 1875, in the building owned by 
Moses Swasey, situate No. 29 Sycamore street, 
Cincinnati, Ohio, which said building is situ- 
ated more than sis hundred feet in a direct 
line from any authorized distillery. The fol- 
lowing process of rectiiieation will be used: 
Re-dfstilling. The following utensils will be 
used in said business, viz.: Number and 
kind of still, and cubic contents of each: Two 
(2). One (1) copper still, capacity 200 gal- 
lons. One (1) wooden still, capacity 640 gal- 
lons. Number of leech and mtsing tubs, and 
capacity of each: Three (3). Two (2) receiv- 
ing tubs, capacity 800 gallons each. One (1) 
receiving tub, capacity IGO gallons. Kind of 
liquors proposed to be used in rectification: 
Highwines, cologne spirits, and saloon wash- 
ings, other than those containing fermented' 
liquors, and rectified charcoal, upon which 
the spirit tax has been paid. Kind of liquors 
proposed to be produced by such rectification: 
Gin, neutral spirits, brandy and whiskey. 
"Whether engaged in the business of distill- 
ing, or wholesale and retail liquor dealing: 
Re-distilling for other parties; wholesale liq- 
uor dealer. Estimated quantity of spirits 
which can be rectified every twenty-four 
hours in the establishment: 26 barrels. 
Name of every person interested, or to be in- 
terested in the business, and nature of inter- 
est, with residence: W. T. Marshall, resi- 
dence, Butler county, Ohio. (Signed) W. T. 
Marshall. To Lewis Weitzel, Collector, 1st 
District, O. 

"Received this 1st day of May, A. D. 187.5. 
Lewis Weitzel, Collector." 

This notice shows that he estimated the 
quantity of spirits to be produced by him 
every twenty-four hours at 26 barrels. It 
also gives the name of the person interest- 
ed and his residence. It also shows that 
he proposed to use two stills, and three 
tubs; that he proposed to use highwines, 
cologne spirits, and. saloon washings which 
did not contain fermented liquors, also char- 
coal. Under this notice he had a right to 
use both still and the three tubs, the high- 
wines, the cologne spirits, and saloon wash- 
ings, if they did not contain fermented 
liquors, the charcoal, and all the machinery 
and implements described, and it is a mat- 
ter to be taken into consideration that he 
-proposed to produce neutral spirits, and to 



re-distill for other parties, and it is claimed 
a large proportion was in fact re-distilled 
for others. He had no right to use any sa- 
loon washings which contained fermented 
liquors. He had no right to use any fer- 
mented liquors, whether contiiined in saloon 
washings or not. He had, however, the 
right to use highwines and cologne spirits, 
and he had a right to recover from any sub- 
stance, no matter what, any spirits which 
existed in that substance, upon which tax 
had been paid. He had a right to take the 
charcoal nsed by rectifiers and recover, by 
any process, all the spirits which were in it. 
He had a right to take elderberries, peaches, 
prunes,— every article of that kind that con- 
tained spirits by reason of their former use 
by rectifiers, not out of which spirits might 
have been manufactured, but that contained 
those spirits in a spirit form; and he had a 
right to recover or separate it from the sub- 
stance it had gone into and get it back free 
from any substance with which it was con- 
nected. But he had no right to create spir- 
its—that is, he had no right to take prunes, 
and peaches, and elderberries, or beer, or 
any other fermented substances, and make 
spirits out of them. He had no right to put 
it through such a process as would con- 
vert the elements which existed in these 
several articles, and out of which by a pro- 
cess of distillation he could create spirits. 
He had a right to take all the saloon wash- 
ings which he could find in the city of Cin- 
cinnati, if they contained no fermented 
liquors or substances, recover from these 
all the spirits that existed in them, separat- 
ing it from the water or other substance 
with which it might he held in solution. 

Now I think you understand from this 
presentation what he had a right to do, and 
what he had no right to do. The doing of 
one was entirely legitimate and within his 
license, and is a business authorized and 
protected by the law; the other is a busi- 
ness he had no right to engage in, and en- 
gaging in which he violated the law: If he 
was engaged in rectifying he had a perfect 
right to do so; but if, under that pretense, 
he was making spirits, he was violating th€ 
law; and whether he was doing so is for 
you to determine. I will not at length re- 
view the evidence in this case. In fact, ] 
hardly conceive it the better plan for the 
judge to do so. It is, however, the dutj 
of the judge to direct the attention of the 
jury to the claim of the parties as to what 
the evidence establishes, and in a general 
way direct their attention to the evidence 
bearing upon these respective claims. In 
this case, it is admitted that the defendant 
gave no notice or bond as a distiller; it is, 
therefore, only necessary for the government 
to establish the fact that the defendant was 
carrying on the business of a distiller, and 
this it must do beyond a reasonable doubt. 
It is competent for them to do this not only 
by direct and positive proof, but by circum^ 
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stantial evidence, to bring before you all 
the facts and eireums1a.nces -wbicli tend to 
establish this proposition, and from them, 
as well as by direct and positive proof, es- 
tablish its existence. Fraud is not to be 
presumed. As a man engaged in the commis- 
sion of fraud is apt to attempt to cover 
it up and hide it, the law permits its exist- 
ence to be established by circumstantial evi- 
dence, and where there are a number of facts 
and circumstances all tending and pointing 
to the commission of a fraud, the jui-y are 
authorized to infer its existence, but where 
it is to be established in this manner, the 
facts and circumstances must produce the 
same convincing effect upon the minds of 
the jury, as that required by direct and 
positive proof. 

Your attention, has been directed to the 
character and locality of the house, the 
condition of the cellar, etc. It is claimed 
on the one hand that the odors, which Avere 
inhaled by some of the oflicers and other 
parties about the establishment, indicated 
the existence of certain substances there; 
but on the other hand it Is claimed that 
they have accounted for the existence of 
those odors by other facts shown by the evi- 
dence. From the evidence you must deter- 
mine which is correct. Again,' on the one 
hand it is contended that they have taken 
substances from certain vessels in the es- 
tablishment, and submitted them to chem- 
ical tests, had them presented to gentle- 
men who were chemists, and they have de- 
termined their character. In their exami- 
nation both these gentlemen testified that 
there are no chemical tests by which you 
can certainly determine the existence of cer- 
tain substances, which, it is claimed by the 
government, do pr did exist in the mate- 
rial used by the defendant. Both Profes- 
sors Wayne and Fennell, learned chemists, 
say you can determine only by the smell 
and taste, whether the oU of hops existed 
in the substance used by the defendant; 
that there is no analysis to which it could 
be subjected that would determine that 
fact; and these two gentlemen entirely dis- 
agree in their testimony, one saying that the 
substance has both the smell and taste of 
hops, and the other that it has neither. Is 
it any wonder that jurors are sometimes 
troubled in arriving at conclusions from the 
evidence? I think this kind of evidence 
may be a little uncertain. For illustration, 
place two persons in a room where the gas 
may be escaping; one may detect it in a 
moment, the other may remain in the room 
for some length of time without being aware 
of the fact. Place them in a drug store, 
and one will detect the odor of certain per- 
fumes or chemicals, and the other will not 
detect them, but will discover the presence 
of others. 

I only present these illustrations for the 
purpose of showing you the necessity of a 
careful examination of the testimony. It is 



the duty of the jury to do so in aU cases. 
The interests of both parties require that 
testimony of this character should be sub- 
jected to the severest scrutiny. By all the 
evidence in the cases, there were purchases 
by the defendant of articles which he had 
no right to use, to-wit, sour beer. It is 
not denied that purchases and shipments 
were made in his name, and it is claimed 
Dy the government that these in fact were 
ased by him. On the other hand, it is claim- 
ed that they were taken to another estab- 
lishment, and used there. In reply to this, 
the government claims, that, although taken 
to another establishment, it was one really 
in connection with that of the defendant, 
and that it was a mere device to cover up 
the Illegality of the action, and it is for 
you to weigh the testimony, both for and 
against the government, and determine from 
aU what was the true character of the trans- 
action, whether it was of the character 
claimed by the govemmeni^ or of that claim- 
ed by the defendant. 

I don't know that there is any other par- 
ticular point in the testimony to which I 
care to direct your attention. You will have 
in your mind the testimony given on all the 
points in the ease, as well as upon the one 
I have spoken of, and I may say here that 
if a party should have it in his power to ex- 
plain fully and make everything plain, and 
refuses to do so, that it is a circumstance 
to be taken into consideration by you; not 
that you are to presume that he is guilty ' 
from his failure to do so, because that is 
not the law. It is simply a fact to be taken 
into consideration with the rest of the tes- 
timony in determining his guilt or innocence. 
And so, if there were facts in the power 
of the government to produce, which would 
make the whole thing plain, and they failed 
to produce it, that is to be taken into con- 
sideration also, 

I believe those are all the points I care 
" to allude to, except to give you some rules 
to govern you in the examination of the 
evidence in the case. The la-?^ presumes the 
defendant to be innocent of the ofCence of 
which he stands charged until proven guilty. 
He enters upon the investigation of the case 
with that presumption of the law in,. his 
favor, and that goes with him through every 
step of the case, and continues with him 
until the testimony shall convince the minds 
of the jurors that he is guilty. When they 
are convinced of that, then the presumption 
of innocence must yield to the conviction of 
guilt As to the degree of testimony neces- 
sary in a criminal case, I have laid down 
the rule several times during the term, and 
can but repeat what I have said, that the 
rules of evidence in civil and criminal cases 
are widely different. In civil cases a pre- 
ponderance of evidence is sufficient to de- 
cide. You weigh it and ascertain on which 
side the balance is; if for the plaintiff, you 
render your verdict. accordingly; if foi; the 
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defendant, you render a verdict for liim; 
but in criminal cases it is not so. It is a 
wise rule of law, that before a citizen can 
be deprived of his life or liberty the jury 
must be satisfied of his guilt beyond a rea,- 
sonable doubt— not all doubt— but a reason- 
able doubt; and no preponderance of evi- 
dence, no matter how great, so long as it 
fail to remove every reasonable doubt of 
guilt, will be stiflaeient to justify you in 
returning a verdict of guilty. As to what 
a reasonable doubt is, the higher courts have 
frequently reversed the judgment of lower 
courts because they have not defined it ac- 
curately; in fact they intimate that it is 
a very questionable proceeding to attempt 
to define it. It must be left as made by law, 
reasonable. But we may say it is not any 
doubt or all doubts, not a speculative or 
imaginary doubt, but a reasonable doubt, 
and it must be a doubt which grows out 
of ail the facts in the case— it is one which 
you cannot get outside of the facts in the 
case. But if after looking at all the evi- 
dence in the case and examining it carefully, 
as candid and honest men, there still re- 
mains in your mind an honest uncertainty 
of the defendant's guilt, you must acquit. 
There is another element in criminal cases 
which does not arise in all civil cases, that 
is, character. It is always proper for the 
defendant in a criminal case to put his 
character in issue. If he has shown a good 
character, one for integrity and honesty, it 
" must be taken into consideration by the 
jury as an item of interest If from all the 
evidence, including the defendant's charac- 
ter, and the presumption of innocence, there 
still remains in your minds a reasonable 
doubt of his guilt, you must acquit; but if, 
taking into consideration the character of 
the man, the pr^umption of innocence, the 
evidence, and all the circumstances in the 
case, ther6 is not a reasonable doubt in your 
minds of his guilt, then you are bound in 
duty to convict. 

You will take the ease, gentlemen, and if 
you find the defendant not guilty, your ver- 
dict will be a general verdict of "Not guilty." 
If guilty, it will be under the first or second 
count, or both, as you may find from the 
evidence. 



Case Wo. 15,7S6a. 

UNITED STATES es rel. HERBERT v. 

MARSHAL OF THE DISTRICT 

OF COLUMBIA. 

[2 Hayw. & H. 205.] i 

Criminal Court, District of Columbia. May 
12, 1856. 
Bah, — When Ali.owed — Habeas Corpus. 
On testimony given in comrt on the return of 
a writ of habeas corpus, if it is clear to the 
mind of the judge that a conviction for murder 
should not take place, he will order the pris- 
oner to give bail for his appearance. 

1 [Reported by John A. Hayward, E3sq., and 
George C. Hazleton, Esq.] 



United States on the relation of Philemon T. 
Herbert against the marshal of the DisLriet of 
Columbia. 

CRAWFORD, Judge. The testimony ad- 
duced at the hearing on the writ of habeas 
corpus, directed to the marshal of the District 
of Columbia to bring the body of Philemon T. 
Herbert before me on Saturday last, has been 
the subject, in connection with the law aris- 
ing thereon, of as full consideration as the 
intervening time would allow, I was strongly 
impressed by the evidence as it was detailed, 
and the reflection of which I have sought aid, 
instead of changing that impression, has 
strengthened the conviction entertained when 
the evidence was closed. I abstain from giv- 
ing the reasons for the conviction arrived at. 
Why, must be obvious. In .any view which a 
jury may take of the evidence under proper 
instructions from the court as to the law, it is 
quite clear to my mind that a conviction for 
murder should not take place. If the evi- 
dence had left room for debate whether the 
prisoner was guilty of murder or manslaugh- 
ter, or was entitled to an acquittal, although 
the groimd for such a debate might have been 
slight, I should have remanded him to prison. 
In relation to the two last branches of inquiry 
just stated, viz.: whether a charge of man- 
slaughter can be maintained or the defendant 
be discharged, there is contradictory testi- 
mony; and it is not for the court but the 
jury to say what part of the testimony they 
will credit, and to what the weight of evi- 
dence which may be adduced on a trial shall 
point. When a matter of fact is involved, 
the court should bail or remand; to discharge 
would be for the court to try and decide the 
truth of the fact for which a person may be 
convicted, instead of the jury. Petei-sd.Bailm. 
522, 523; 10 Law Lib. 294, &c. The order of 
the court is that the prisoner enter into re- 
cognizance with one or more good surety or 
sureties in the sum of $10,000, conditioned for 
his appearance at the next term of the crim- 
inal court of the District of Columbia, to be 
holden on the third Monday of June next, to 
answer to the charge of manslaughter of 
Thomas Keating, and not to depart the juris- 
diction of the court without the leave thereof; 
and on his failure to do so, that he be re-' 
manded to the jail of Washington county, in 
the District of Columbia. 



Case M"o. 15,7S6t». 

UNITED STATES es rel. KIEHLER v» 

MARSHAL OF THE DISTRICT 

OF COLUMBIA. 

[2 Hayw. & H. 392.] i 

Circuit Court, District of Columbia. Oct, 

1861. 
lLi.EQAit SAtE OP LiQUOKS— Habeas Corpds. 
Held.'. Upon a writ of habeas corpus hearing, 
that the act of congress approved August 5, 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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1861 [12 Stat. 2D1], as to the ofEence of selling 
intosicatiDg liquors, conferred the power only 
upon justices of the peace to examine into 
the charge made and discharge the accused or 
held him to bail 

At ISLW. Mrs. tHonora] Kiehler was ar- 
rested for violation of the act of congress of 
August 5, 1S61, forbidding ' the sale of in- 
toxicating liquors to soldiers. 

Mr. Morgan contended that the act of con- 
gress gave the judge of tlie criminal coui't 
exclusive jurisdiction of the trial; that the 
magistrate's jurisdiction alone extended to 
the right to hold the accused parties to bail 
to appear at the criminal court, or to com- 
mit them to jaU to appear before the court. 
That the act in declaring the offence to be 
a misdemeanor, thereby made it a criminal 
offence, for which the party must be in- 
dicted and tried as in any other criminal 
ease. The magistrates have no criminal ju- 
risdiction, and the court presided over by 
Judge Oi-awford, is the only court which in 
these cases has jurisdi<;tion. The offence 
thus, being declared by act of congress a 
crime, must be tried by jury according to 
the 6th article of the amendment to the con- 
stitution of the United States. That under 
this construction of the act all fines imposed 
on parties after conviction, in the. criminal 
court, go into, the treasury of the United 
States. 

3Ir. Morgan, for petitioner. 
Mr. Ould, for marshal. 

Before DUNLOP, Chief Judge, and MOR- 
SELL and MERRICK, Circuit Judges. 

cMERRIGK, Circuit Judge, sustained the 
position taken by the counsel, Mr. Morgan, 
and decided that the magistrate in these 
cases had precisely the same power, and 
no more, than they had in any other criminal 
charge, to wit, Uie power to examine into 
the charge, and to release the party charged, 
or, in his discretion, to hold the party to 
bail to appear at the criminal court, or, in 
default of bail, to commit the party to jail 
for trial at the criminal court. The judge or- 
.dered the marshal to take the petitioner be- 
fore the magistrate by whom she was com- 
mitted, to be then discharged by him, or to 
give bail for her appearance at the criminal 
court, should the magistrate,, on a further 
examination, think the case required it 



Case nSTo. 15,737. 

UNITED ST.ATES v. MARSHAL OF THE 

DISTRICT OF NORTH CAROLINA. 

[2 Brock. 488.] i 

"Circuit Court, D. North Carolina. Fall Term, 

1833. 

InSOLVENCT— GOVEBNMBST PrIOBITT— TllUST DEED 

— Bdbsequentlt Acquiked Propertt. 
1. A deed executed by a debtor of the Unit- 
ed States, conveying all the property in the 

1 [Reported by John W. Brockenbrough, 
Esq.] 



possession of the debtor to trustees, for the 
payment of his debts, not including the debt 
to the United States, is an act of insolvency, 
both within the spirit and letter of the act 
of congress,* giving priority, in such cases, to 
debts due to the United States over all oth- 
ers, and the priority attaches at the instant 
that the deed is executed. 

2. If, subsequent to the execution of the deed, 
the debtor recovers property in right of his 
wife, in a regular course of legal proceeding, 
it seems, that the subsequent recovery cannot 
defeat the priority of the United States, which 
was created by the deed, however large the 
amount of the property recovered, compared 
with that conveyed by tiie deed. 

3. But if the relative value of the after-ac- 
quired property be inconsiderable, it is clear, 
that it cannot affect the pre-existing priority 
of the United States. Where "a trivial por- 
tion of the estate of the debtor," in his pos- 
session when the deed is made, is not conveyed 
by the deed, this is still an act of insolvency 
within the act, and the resei^vation of such 
"trivial portion," will not prevent the conse- 
quent priority of the United States from attach- 
ing: a fortiori, where such "trivial portion" is 
reduced into the possession of the debtor, aft- 
er the execution of the deed. And the priority 
of the United States extends to this after-ac- 
quired property. 

4. Whether the property of a debtor of the 
United States, which is omitted in a deed, 
which otherwise would create a legal insol- 
vency, be so inconsiderable as to evidence an 
intent to evade the act, is a question which 
must be referred in every case in which it 
arises, to the sound discretion of the court. 

[Appeal from the district court of the Unit- 
ed States for the district of Albemarle, North 
Carolina.] 

MARSHALL, Circuit Justice. This is an 
appeal from a decree of the district court, 
for the district of Albemarle, on a motion 
to direct the marshal to pay to the United 
States the sum of $378.75, levied under an 
execution, sued out by the United States, 
against James Iredell Tredwell, and others, 
[Case unreported.] 

The' case was as follows: The United 
States obtained a judgment against Tred- 
well, in October, 1829, on a bond executed 
in February, 1828. An execution was issued 
and delivered to William D. Roscoe, depu- 
ty marshal, on the 24th of October, 1829, 
who, on the same May, levied it on a negro 
woman and three children. The State Bank 
of North Carolina obtained a judgment 
against Tredwell, in September,- 1828, and 
issued executions thereon from term to term, 
the last of which was delivered to the said 
William D. Roscoe, who was also sheriff of 
the county, and who, as sheriff, levied the 
said execution on the said slaves, on the 
same day on which he had, as deputy mar- 
shal, levied the execution of the Uidted 
States. On the 4th of November following, 
the slaves were sold under both executions, 
and the money brought into court. On the 
7th day of June, 1828, the said James Iredell 
Tredwell,. conveyed certain enumerated 
lands, slaves, and other personal property, 
in trust, for the payment of debtS, speci- 
fied in the deed, among which the debt due 
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to the United States was not includea. The 
deed does not profess, in terms, to convey, 
but does in fact convey all the property in 
possession of the said Tredwell* The negro 
woman and her children are not compre- 
hended in it, nor were they at the time In 
Tredwell's possession. They were recover- 
ed in October, 1829, by the judgment of the 
court, in a suit brought by Tredwell and 
wife, and were delivered on the 23d day 
of the same month, never having been pre- 
viously in possession of himself or wife, but 
having remained until the rendition of the 
judgment, in the adverse possession of an- 
other, who claimed them as his own prop- 
erty. The district court overruled the mo- 
tion, and directed the marshal to pay the 
money in his hands, both as marshal and 
sheriff, to the State Bank of North Carolina. 
The United States have appealed from this 
judgment. 

The bond from Tredwell to the United 
States having been executed previous to the 
deed, by which he conveyed all the property 
then in his possession to trustees for the 
payment of other debts, the question arises, 
whether the omission of these slaves, his 
right to whom was then litigating in court, 
withdraws this deed from the operation of 
the act of congress, passed on the 3d of 
March, 1797 [1 Stat 512], entitled, "An act 
to provide more effectually for the settle- 
ment of accounts between the United States 
and receivers of public money." The fifth 
section of that act declares, "that where any 
revenue officer or other person, hereafter be- 
coming indebted to the United States, by 
bond or otherwise, shall become insolvent," 
"the debt due to the United States shall be 
first satisfied; and the priority hereby es- 
tablished shall be deemed to extend as well 
to cases, in which a debtor, not having suf- 
ficient property to pay all his debts, shall 
make a voluntary assignment thereof, or in 
which the estate and effects of an abscond- 
ing, concealed, or absent debtor, shall be at- 
tached by process of law, as to cases in 
which an act of legal bankruptcy shall be 
committed." 1 Story's Laws, pp. 464, 465, 
c. 74. The deed of the 7th of June, 1828, 
was "a voluntary assignment" of the prop- 
erty conveyed, and would be the very act 
contemplated by the fifth section of the act 
of 1797, as the foundation of the priority 
claimed by the United States, had the deed 
comprehended the four slaves afterwards re- 
covered by Tredwell, in right of his wife. 
These slaves not having been reduced to 
possession, and even the right of the wife 
not having been established, could scarcely 
have been considered, at the date of the 
deed, as a part of his estate. The priority 
of the United States, if it exists, attached 
at the instant the deed was executed, and 
could not be defeated by the subsequent de- 
cision of the suit brought for these slaves. 
If the deed did not create this priority, then 
the property it conveyed passed immediate- 



ly to the trustee for the benefit of the cred- 
itor, and no subsequent decision of the suit 
could retroact upon it, and subject it to the 
debt due to the United States. I am inclined 
to think, that as the deed conveyed all the 
property to which Tredwell was at the time 
entitled, that the unascertained claim of his 
wife, to the slaves afterwards recovered, 
cannot be considered as defeating the prior- 
ity given by law -to the United States, in all 
cases where their debtor shall make a volun- 
tary assignment of his property. If I am 
mistaken in this, if the four slaves had been 
at the time, the acknowledged property, in 
the actual possession of Tredwell, I should 
feel much difficulty in saying, that withhold- 
ing them from the deed would defeat the 
priority of the United States. 

In U. S. V. Hooe, 3 Cranch [7 U. S.] 73, it 
was said, that a debtor of the United States 
did not, by a bona fide conveyance of part 
of his property for the security of a creditor, 
commit an act of insolvency, in the sense of 
the law. The words of the act could be 
satisfied only by an assignment of all his 
property. But the court added: "If a trivial 
portion of an estate should be left out, for 
the purpose of evading the act, it would be 
considered as a fraud upon the law, and the 
parties would not be enabled to avail them- 
selves of such a contrivance. But where a 
bona fide conveyance of part is made, not to 
avoid the law, but to secure a fair creditor, 
the case is not within the letter or the inten- 
tion of the act." Page 91. This opinion was 
delivered in a case, in which the debtor was 
in possession of a considerable estate, not 
half of which was conveyed by the deed 'in 
controversy. The court did not think this 
a case of insolvency, contemplated by the 
law. The conveyance was not equivalent to 
an act of insolvency, in its technical sense. 
But in Tredwell'3 Case, a very large prop- 
erty is conveyed by the deed, and only a 
woman with three children, worth between 
three and four hundred dollars, are resei*ved. 
This, in the words used by the court, in the 
case cited from Cranch, is but "a trivial por- 
tion of the estate," and had they been then 
in his 'possession, might have been sup- 
posed "to have been left out for the purpose 
of evading the act." Some difficulty would 
undoubtedly he often found in saying, 
whether property left out of a deed should 
be considered of such trivial amount as to 
evidence an intent to evade the act. But 
these difficulties are unavoidable, and when 
they occur, a court must exercise a sound 
discretion in deciding on them. In this case, 
the conveyance of the 7th of June, 1828, 
ought, I think, to be considered as an act of 
insolvency, within the true intent and mean- 
ing of the law, on which the priority of the 
United States attached. I at first doubted, 
whether this priority reached these slaves, 
the right of Tredwell to whom was not 
then fixed. On consideration, I am of opin- 
ion, that it does reach them. Had Tredwell 
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died after the judgment, so that they would 
have come to his executors as part of his 
estate, they would have been, by the express 
words of the act, subject to this priority. I 
cannot distinguish between the operation of 
the law on this property, in his own posses- 
sion, and in that of his executor. 

The decree of the district court is to be re- 
versed, and the money in court paid to the 
United States. 
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UNITED STATES v. MARTIN et al. 
[4 Oliff. 156.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
^ 1870. 
CoNSPiBAOT— Offence— Fakties— Indictment 

— C0MMO>f-LAW CniMES. 

1. Conspiracy, as known at common law, not 
being defined by any act of congress as an of- 
fence against the authority of the United 
Slates, is not cognizable as such in the federal 
courts. 

2. Two persons, one of whom was cashier of 
a national hank, and the other not an officer of 
any bank, were, under section 30 of the act of 
March 2, 1867 [14 Stat. 484], and section 55 
of the act of June 3, 1864 [13 Stat 116], in- 
dicted for conspiring together to abstract cer- 
tain money from the hank. Demurrer to the 
indictment, upon the ground that, under the 
act of June 3, 1864, the two could not be 
properly indicted for a conspiracy to commit an 
offence which, under the act of March 2, 1867, 
could only be committed by one, to wit, the 
bank officer. Held, that under the act of 
March 2, 1867, it is an offence for an officer 
of such an association to conspire with another, 
not an officer, to abstract or embezzle the funds 
thereof, and that the indictment charging such 
two persons with a conspiracy to commit such 
offence was good. 

[Cited in U. S. v. Milner, 36 Fed, 891; U. S. 
V. Stevens, 44 Fed. 141.] 

Indictment against the defendants [James 
D. Martin and Alexander 0. Felton] for con- 
spiring together to abstract from the National 
Hide & Leather Bank, of Boston, funds be- 
longing to the bank. The indictment was 
drawn on section 30 of the act of congress 
approved March 2. 1867 (14 Stat. 484), and on 
section 55 of the act of congress approved 
June 3, 1864 (13 Stat. 116). Martin was cash- 
ier of the bank: Felton was not an officer of 
any bank. Felton demurred to the indictment 
upon the ground that two persons could not 
be guilty of a conspiracy to commit an of- 
fence against the authority of the United 
States, under the act to "amend existing laws 
relating to internal revenue," unless each can 
be guilty of a violation of the law which they 
are charged with having agreed to violate. 

A. A. Bannay, for defendants. 

It is submitted that two persons cannot be 
guilty, under Act 1867, e. 169, § 30, of a con- 
spiracy to commit an ofCence against a law 
of the United States, unless each can be 

1 [Reported by "William Henry Clifford, Esq., 
and here reprinted by permission.] 



guilty of a violation df that law which they 
are charged with having agreed to violate. 
The United States courts have no common- 
law criminal jurisdiction; all offences are the 
creation ef statute. Prior to Act 1867, c. 
169, § 30, there was no such crime as con- 
spiracy known to the federal courts, as that 
offence exists at common law. That statute 
has not now enacted pr adopted in any re- 
spect the common law; it simply makes a 
statute offence, all the elements of which .are" 
enumerated in the statute, and nothing is 
borrowed or left to be supplied by inference 
from the common law. The word "conspire" 
is not used in the statute in a technical sense; 
as there used it is strictly synonymous with 
the word "agree." "If two or more persons" 
agree "to commit any offence against the 
laws of the United States," "and one or more 
of" then-- "shall do any act to effect the ob-" 
ject of the" agreement, they "shall be deem- 
ed guilty of a misdemeanor." But the bare 
agreement not only to do an illegal thing 
but to do a legal thing in an illegal manner, 
and wholly irrespective of the doing any act 
to effect the object of the agreement is a 
conspiracy at common law. The question 
then is, not whether the defendants have been 
guilty of an offence at common law, but 
whether they have been guilty of the offence 
made punishable by Act 1867, e. 169 (14 
Stat. p. 484). 

The charge in the indictment is that Martin, 
being a cashier of a banking association, and 
Felton, not being a cashier, agreed to commit 
an offence against Act 1864, c. 106, § 55, 
which makes it an offence for the cashier of a 
banking association to abstract the funds. 
Now this offence of abstracting the funds 
could be committed by Martin alone; it could 
not be committed by Felton alone; neither 
could it be committed by Felton in conjunc- 
tion with Martin, This offence is a misde- 
meanor by the terms of the statute. In a mis- 
demeanor there are no accessories. All aiders 
and abettors are principals. Suppose Martin 
and Felton go together and break through the 
walls of the bank and steal the funds. Then 
Martin is guilty, because he is the cashier. 
Whatever may be Felton's guilt, he is not 
guilty under this law, because he is not with- 
in the terms of it. He, unlike Slartin, is not 
a cashier. Now suppose the plan is, instead 
of taking the funds by force, to withdraw 
them by fraud. Suppose Felton, at his place 
of business, draws fraudulent checks upon 
the bank, which are paid by Martin, and thus 
assists Martin in withdrawing the funds. If 
this were a common-law felony, Felton would 
be an accessory. If this statute made the of- 
fence a felony in Martin, Felton, might, per- 
haps, be an accessory. But the statute makes 
the offa-2ce a misdemeanor, and Felton can- 
not be an accessory, for in misdemeanors aU 
are 'principals, and he cannot be a principal 
because he is not withhi the statute: the 
statute says cashiers, and he is not a cashier. 
Now the statute und^er which the indictment 
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was found says "if *two or more persons 
agree to commit an ofEenee." Agree to com- 
mit i& equivalent to agi-ee tliat they shall 
commit That .is if two or more persons 
shall agree that they shall commit an offence. 
That who shall commit an offence? That 
they, that is, two or more, shall commit an 
offence. The statute does not say that if two 
or more persons agreq that one of them shall 
commit an offence they shall be pimished. 
Such a construction of the statute would be 
a forced and a strained construction. But 
courts do not force and strain the language of 
statutes creating crimes, to make them cover 
offences not plainly embraced in the words of 
the statute. In criminal matters, courts, as 
guardians of the liberty of the subject, adopt 
the contrary construction. Therefore the de- 
fendants' offence does not come within the 
words of the statute, and they must neces- 
sarily be guiltless of the offence alleged in 
the indictment. 

G. S. Hillard, U. S. Bist Atty., and H. D. 
Hyde, for the United States. 

If the president of the banlc had conspired 
with the cashier to abstract the funds of the 
bank, there can be no question that the of- 
fence would be within the statute. The ques- 
tion is, can there be an offence if an officer 
of a bank conspires with another person, not 
an oflScer of a bank, to abstract the funds of 
the bank. The terms of the statute are "eon- 
spire to commit any offence against the laws 
of the United States, and one or more of said 
parties shall do any act to effect the object 
thereof." It was an offence for Martin to 
abstract the funds of the bank; it was like- 
wise an offence for Martin and Felton to eon- 
spire together for Martin to abstract the 
funds. A boy under the age of puberty, or a 
woman, or a man in respect to his own wife, 
may be guilty as accessory, or as principal in 
the second degrc*, to the offence of rape. 1 
Bish. Or. Law, 629; 2 Bish. Or. Law, § 1090; 
1 Hale, P. C. 629; 1 East, P. C. 446; 1 Hawk. 
P. C. (7th Ed.) 308; 1 Russ. Crimes, 904; 
Lord Castlehaven, Audley's Case, 3 How. 
State Tr. 402. For the same reasons, a boy 
under the age of puberty, a woman, or a man 
in respect to his own wife, may conspire with 
a third party, being a man, to commit rape, 
although it would be impossible for the boy, 
woman or husband to commit the offence. 

The conspiracy statute is not limited to the 
revenue laws, for, if it had been so intended, 
it should have said, to defraud the United 
States, or to commit any offence against the 
revenue laws of the United States. That it is 
found in a revenue act is no argument, for 
congress often incorporates into an act enact- 
ments foreign to the subject-matter of the 
same. The conspiracy is not merged. The 
conspiracy, a misdemeanor, is not merged in 
the off'ence which they conspired to commit, 
even if executed, it being also a misdemeanor. 
1 Bish. Cr. Law, § 536; 2 Bish..Cr. Law, § 
149; Reg. v. Maddens, ,2 Cos, Cr. Cas. 355; 



Reg. V. Button, 3 Cox, Cr. Cas. 229, 11 Q. B. 
948; State v. Murphy, 6 Ala. 765; State v. 
Noyes, 25 Vt. 415; People v. Richards, 1 
lilich. 216; People v. Mather, 4 Wend. 265; 
Com. V. McGowan, 2 Pars. Eq. Cas. 341; 
State V. Mayberry, 48 Me. 218; Com. v. 
O'Brien, 12 Gush. 84; Com. v. Delany, 1 
Grant, Cas. 224; Johnson v. State, 5 Dutch. 
[29 N. J. Law] 453; Elkin v. People, 28 N, 
Y. 177; Reg. v. Neale, 1 Car, & K. 591. 

Before CLIPPORD, Circuit Justice, and 
Lowell, District Judge. 

CLIPPORD, Circuit Justice. Authority to 
form associations for carrying on the business 
of banking, subject to certain conditions and 
regulations, is conferred by the act of con- 
gress entitled "An act to provide a national 
currency," and the same act provides to 
the effect that every officer or agent of any 
such association, who shall embezzle, abstract, 
or wilfully misapply any of the moneys, 
funds, or credits of the association, or do any 
other of the prohibited acts enumerated in 
the same section, shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, 
shaU be punished as thereiu provided. 13 
Stat 116. Conspiracy, as known at common 
law, not being defined in any act of congress 
as an offence against the authority of the 
United States, is not cognizable as such in 
any federal court, but section 30 of the act 
of March 2, 1867, provides that if two or 
more persons conspire, either to commit any 
offence against the laws of the United States, 
or to defraud the United States in any man- 
her, and one or mere of said parties to said 
conspiracy shall do any act to effect the ob- 
ject thereof, the parties to said conspiracy 
shall be liable, both to a certain penalty and 
to imprisonment 14 Stat 484. 

Martin was the cashier of the Hide & Leath- 
er Bank, an association formed pursuant to 
the a"et entitled "An act to provide a national 
currency," and having its place of business 
in this city, and he is correctly describe^d as 
such in the introductory allegations of the 
indictment, and" in each of the four counts 
which the indictment contains. Special ref- 
erence wiU only be made to the first two 
counts, as they all present the same ques- 
tions, and before doing so it should be re- 
marked that Felton was not an officer or 
agent of that bank, nor of any other associa- 
tion formed under the first-named act, nor 
is he described as such in any one of the 
counts. Instead of that, the conceded fact 
is that he was neither an officer nor an em- 
ployee of the association, and the charge in 
the first count is, that the defendants, Mar- 
tin beuig described as the cashier of the 
bank, did, on a certain day, and at a certain 
place in this district unlawfully conspire to- 
gether, to fraudulently and unlawfully ab- 
stract from said bank large sums of money, 
belonging to said bank, with Intent to defraud 
said bank. Certam acts, alleged to have been 
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done by the respective defendants, to effect 
the object of the said conspiracy, are also 
set forth and described in the same count, as 
more fully exhibited in the record. Like the 
first count, the second alleges that tlie de- 
fendants on the same day, and at the same 
place, did unlawfully conspire together to 
commit an offence against the laws of the 
United States, to wit, that the said Martin, 
as cashier, shoidd fraudulently and unlawful- 
ly misapply large sums of the money of said 
bank, as more fully set forth in the indict- 
ment Appropriate allegations are also in- 
serted in the same count, describing the acts 
performed by the respective defendants to 
effect the object of the conspiracy, as contem- 
plated by the provision defining the offence, 
and prescribing the punishment for its com- 
mission. Set at thebar, and called upon to plead 
to the indictment the defendant Felton demur- 
red to the same, upon the ground that two per- 
sons cannot be guilty of a conspiracy to com- 
mit an offense against the authority of the 
United States, under" the act "to amend exist- 
ing laws relating to internal revenue," unless 
each r'an be guilty of a violation, of the law 
which they are charged with having agreed 
to violate. Both defendants could not be 
convicted of the offence defined in section 55 
of the act to provide a national currency, as 
the defendant before the court was neither 
an officer nor an agent of the bank, and the 
proposition submitted is that, not being such, 
he cannot be guilty of the offence of conspira- 
cy as defined in the act to amend existing 
laws relating to internal revenue. His coun- 
sel concede that if any officer or agent of any 
such association shall embezzle, abstract, or 
wilfully misapply any of the moneys, funds, 
or credits of the association, that such officer 
or agent may be indicted, tried, and con- 
victed of a misdemeanor as defined in the act 
to provide a national currency, and that if 
two or more persons, being officers or agents 
of such an association, conspire to embezzle, 
absti'act, or wilfully misapply any of the 
moneys, funds, or credits of the association, 
and any one of the number so conspiring 
shall "do any act to effect the object thereof," 
Qthey may be indicted, tried, and convicted 
of the offence of conspiracy as defined in the 
act on which ttie indictment is founded. 

Stated in other words, the position assumed 
by the defendant before the court is, that in- 
asmuch as he could not commit the offence 
defined in the act to provide a national cur- 
rency, because he is not an officer or agent 
of any such assaciation, he cannot be con- 
victed and pimished for the offence set forth 
in the indictment, although the charge in 
the second count is, that the defendants did 
unlawfully conspire together that the other 
defendant, "as cashier, should fraudulently" 
and unlawfully misapply large sums of the 
money of said bank, but the correctness of 
the proposition submitted must depend upon 
the construction of the provision on which 
the indictment is founded, as it would clearly 



be competent for congress to provide that 
any person so conspiring with an officer or 
agent of- such an association to embezzle, ab- 
stract, or wilfully misapply any of the mon- 
eys, funds, or credits of the association, should 
be deemed guilty of conspiracy, and be sub- 
ject to the same punishment as the offending 
officer 01 agent of the association. 

Whatever is well alleged in the indictment is 
admitted by the demurrer, and in view of that 
rule of pleading, the only question is whether, 
by the ti-ue construction of the act of congress, 
it is declared to be an offence, if an officer 
or agent of such an association conspires with 
another person not an officer or agent of the 
bank, to embezzle, abstract, or wilfully misap- 
ply any of the moneys, funds, or credits of the 
association, including of course the other ele- , 
ment of the offence which need not be re- 
peated in this connection. Omitting unim- 
portant words, the terms of the act are, "shall 
conspire to commit any offence against the 
laws of the United States," and one or more 
of said parties to said conspiracy shall do any 
act to effect the object thereof. Beyond all 
conti'oversy, it is an offence for the cashier 
to embezzle, abstract, or wilfully misapply 
any of the moneys, funds, or credits of the 
bank, and it seems equally dear to the court 
that if the cashier and the defendant before 
the court conspired together that the former 
should do those forbidden and unlawful acts, 
or any one of them, and that he the cashier, 
as one of said parties, did any act to -effect 
the object of the conspiracy, that both are 
equally guilty within the meaning of that 
provision. Offences created by statute often 
differ from offences at comnion law, known 
by the same name, of which there are many 
examples in the acts of congress, besides the 
one .under consideration, and in all such cases 
the pleader must conform to the require- 
ments in the act of congress defining the of- 
fence, even though the allegations of the in- 
dictment may, in those respects, depart from 
the rules ,of the common law. Valid excep- 
tion cannot be taken to an indictment for a 
conspiracy as known at common law, where 
the pleader sets forth a ^combination of two 
or more persons to accomplish, by some con- 
certed action, some criminal or unlawful pur- 
pose, or to accomplish some purpose, not in 
itself criminal or unlawful, by some criminal 
or unlawful means, even if the indictment 
does not allege that any act was done by 
any one of the parties in pursuance of the 
unlawful agreement, as the offence is com- 
plete when the unlawful combination is form- 
ed, though no act" was done towards carrying 
the main design into effect Com. v. Hunt, 
4 Mete. [Mass.] Ill; Rex v. Seward, 1 Adol. 
& El. 706; -Reg. v. Vincent 9 Car. & P. 91; 
Rose. Cr. Ev. 408; 3 Greenl. Ev. 93. Such 
an indictment would obviously be bad, if 
drawn upon section 30 of the act to amend 
existing laws relating to internal revenue, as 
if would omit one of the essential ingredi- 
ents of the offence as defined in that provi- 
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sion. Indictable offences, wliether created "by 
statute or recognized as arising at common 
law, usually contain more than one element 
or ingredient, and the rule is universal, that 
unless every material ingredient of the charge 
is set forth in the indictment, the defect may 
be reached by demurrer, or the judgment may 
be arrested. Where the indictment is for 
an offence defined by statute, it is, in general, 
sufficient if the pleuder follows the words 
of the statute, unless the statute employs 
some technical term or phrase or contains 
some word or words of compound significa- 
tion. Evidently the offence set forth in the 
indictment under consideration contains three 
essential ingredients as defined in the act of 
congress:- (1) That the persons named in the 
indictment did conspire together and enter 
into an unlawful agreement and combina- 
tion, which is the legal signification of the 
word conspire as there employed. (2) That 
they so conspired together to commit an of- 
fence against the laws of the United States. 
(3) That one or more of said parties to said 
conspiracy did some act to effect the object 
of said unlawful combination and agreement. 
Objection is made, in the first place, that 
the defendant before the court cannot be re- 
garded as falling within that allegation, as 
he cannot be held to have conspired with an- 
other to commit an offence which he himself 
could not commit, but it should be borne in 
mind tliat the cashier of the bank is named 
in the indictment, as well as the defendant 
maldng the objection, and that the charge in 
the second count of the indictment is that 
they conspired together that the cashier of 
the bank should embezzle, abstract, and wil- 
fully misapply the moneys, funds, and credits 
of the association. Examined in that .point of 
view, as the case must be, it is quite evident 
that the circumstance that the defendant be- 
fore the court is neither an officer nor an 
agent of the association, is no answer to the 
charge, as to adopt that theory would be to 
admit that it is not unlawful for the cashier 
of the bank and the objecting defendant, to 
conspire together that the former shall em- 
bezzle, abstract, and wilfully misapply the 
moneys, funds, and credits of the institution, 
which cannot be admitted, as the alleged con- 
spiracy is to do an act, which, if committed 
by him or even by the parties jointly, would 
render the cashier liable to an indictment and 
imprisonment foi a term not less than five nor 
more than ten years. Viewed in that light, 
it is quite clear that the first ingredient of 
the offence is well pleaded and that the de- 
fendant as a conspirator with the cashier of 
the bank falls within its terms. Suppose that 
is so, still the defendant contends that he 
does not fall within the second ingredient as 
pleaded, as he insists that there cannot be 
a conspiracy unless two or more combine to- 
gether by concerted means, to accomplish ihe 
unlawful purpose, or to accomplish a pur- 
pose not ih itself unlawful by criminal or Mn- 
lawful means, and the argument is that, inas- 



much as he could not commit the offence of 
embezzlement as defined in the act to provide 
a national currency, the two defendants can- 
not conspire together, in the legal sense, to 
commit that offence; but the allegation in the 
second count, as already explained, is that 
they conspired together that the cashier of 
the bank should embezzle, abstract, and wil- 
fully misapply the moneys, funds, and credits 
of the bank, and it is clear to a demonstra- 
tion that the cashier, as such officer, could 
commit the offence, and that if he did com- 
mit it, he could be indicted, tried, and con- 
victed of a misdemeanor, and be punished as 
therein provided. Tested by these considera- 
tions, it is the opinion of the court that the 
objections to the allegations setting 'forth the 
second ingredient of the offence are not well 
founded. 

Extended remarks in respect to the allega- 
tion setting forth the third ingredient are un- 
necessary, as some one or more of the as- 
signments in each count allege that the act or 
acts to effect the object of the conspiracy 
were done by the cashier of the bank as one 
of the parties to the unlawful agreement and 
combination, and in pursuance of the said 
conspiracy. Reduced to propositions, the sev- 
eral objections taken to the indictment amount 
to the same thing, as they are all founded on 
the theory that two persons cannot in any 
legal sense conspire to commit an offence un- 
less, if they effected the object of the con- 
spiracy, each could be indicted, tried, and 
convicted of the offence, which is by no 
means correct as a universal rule. Examples 
to the contrary are put by the district at- 
torney, and the authorities cited by him sup- 
port his views, 1 Bish. Or. Law (3d Ed.) § 
629; 2 Bish. Cr. Law, § 1090; 1 Hale, P. C- 
629; 1 East, P. 0, 446; 1 Hawk. P. O. (7tli 
Ed.) 308; 1 Russ. Crimes (Ed. 1853) 676; Aud- 
ley's Case, 3 How. State Tr. 402. Other ex- 
amples may be put of an equally apposite 
character. Two persons cannot be jointly in- 
dicted for perjury, as the offence is in its 
nature several, though the two persons may 
make the same false and corrupt statement 
in the same case and on the same day, so- 
that it is incorrect to say that two person^ 
cannot commit the same act of perjui*y. Pro- 
vision is made by section 18 of the principal 
crimes act, for the trial, conviction, and pun- 
ishment of persons committing wilful and cor- 
rupt perjury in any suit, controversy, matter, 
or cause depending in any of the courts of the 
United States. 1 Stat 116. Clearly no two 
persons can commit the same act of perjury 
under that provision, as the act of the re- 
spective parties would b£ several and not joint, 
and yet it would not be difficult to suppose a 
case where they might be jointly indicted 
as having conspired together that one should 
swear falsely in a cause pending in a federal 
couri, in which both were interested,- if it also 
appeared that the party designated to commit 
the offence had entered the witness stand 
and taken the necessary oath in pursuance of 
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tlie unlawful agreement and comljination, and 
was only prevented from testifying, as he had 
agreed with his confederate to do, by sudden 
sickness. His confederate could not commit 
the crime which he with his confederate had 
conspired to comnilt, because if his confed- 
erate in turn entered the witness stand and 
made the same false statement as that con- 
templated by the conspiracy, it would be ,a 
different crime, and one for which the party 
committing it would alone be responsible. 

Stress is also laid, in the arguments for the 
defendant, upon the introductory words of the 
section, which are "that if two or more per- 
sons conspire to commit any offence," and 
the argument is that the meaning of the 
phrase is the same as it would be if it read 
"conspire or" agree that they shall commit 
the offence, but the court is not able to adopt 
that construction of the section, as it would 
allow every person not an officer or agent of 
such an association to conspire with any 
such officer or agent to embezzle, abstract, or 
wilfully misapply the entire moneys, funds, 
and credits of the association with perfect 
impunity. 

Any argument to show that the offence of 
conspiring in this case is not merged in the 
completion of the object of the conspiracy is 
unnecessary, as the offence which the defend- 
ants conspired to commit is itself only a mis- 
demeanor. Reg. V. Button, 3 Cox, Gr." Gas. 
237, 11 Q. B. 948; State v. Noyes, 25 Vt 
415; People v. Mather, 4 Wend. 265; State v. 
Mayberry, 48 Me. 218; Com. t. O'Brien, 12 
Cush. 84; Blkui v. People, 28 N. Y. 177; Reg. 
V. Neale, 1 Car. & K. 591. 

Much consideration has been given to the 
very able argument for the defendant, but 
the court is of the opinion that the demurrer 
must be overruled. 

[See Case No. 4,550.] 



Case "No. 15,729. 

UNITED STATES v. MARTIN. 

[1 Hask. 166.] i . 

District Court, D, Maine. June, 1868. 

CcsTOMS Duties — Smuggling— Aider — New 
Tkial. 

1. One aids in smuggling, who goes abroad 
with funds furnished by another to buy goods 
to be smuggled home, on buying the goods for 
the purpose and causing the same to be deliv- 
ered to the carrier, who smuggles them into 
his country, even though such service be 
gratuitous. 

2, A new trial will not be granted where sub- 
stantial justice has been done, although some 
errors occurred at the trial. 

Indictment, charging that the defendant 
[Alexander Martin] in violation of law did 
fraudulently and knowingly import and bring 
and assist in importing and bringing from a 

foreign i>ort, St. Andrews, N. B., into Goulds- 

' — ' — ' ■■ — * 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



boro, Maine, 100 gallons of spirits without 
paying the duties thereon. The verdict was 
"Guilty," and the defendant moved for a 
new trial for misdirection and because the 
verdict was not supported by the evidence. 

George F. Talbot, IT. S. Dist. Atty. 
Albert W. Bradbury and Bion Bradbury, 
for defendant. 

FOX, District Judge. On the trial, the 
government offered evidence tending to prove 
that one Hardison, who owned a small boat, 
was hired at Gouldsboro by James McFar- 
land to go in his boat to St. Andrews and 
smuggle Into this country a quantity of liq- 
uors at a compensation of nine dollars per 
hundred dollars of value so smuggled; that 
Hardison went to St. Andrews, and there 
met the defendant, McFarland having agreed 
that he or the defendant would be at St. 
Andrews; that the defendant produced an 
order from McFarland for the liquors and 
obtained them' from one Street, and after- 
wards returned to Gouldsboro with the bills, 
the liquors being smuggled into Gouldshoro. 

The jury were instructed, "that if the de- 
fendant, as agent for McFarland and in his 
behalf, went from Gouldsboro to St An- 
drews, carrying with him funds or credit for 
the purchase of the liquors of Street for Mc- 
Farland, together with an order for the liq: 
uors from McFarland, and at St. Andre'rt's 
met Hardison, who was without means or 
credit for the purchase, and depended there- 
for wholly on defendant, and the defend- 
ant there purchased the liquors and returned 
to Gouldsboro with the bills, knowing the liq- 
uors were to be smuggled, and they were so 
smuggled, they would be authorized to find 
the defendant guilty of assisting in bringing 
the liquors into this district in violation of 
law, and that it was not requisite that the 
defendant should receive any compensation 
or profit for so doing, or be in any way pe- 
cuniarily interested in the liquoi's; that he 
would be equally liable if these acts were 
done gratuitously and as mere neighborly 
kindness." 

It is claimed that this instruction was er- 
roneous; that such acts of the defendant did 
not constitute the offence of assisting Mc- 
Farland in smuggling; that all the defendant 
did was in furtherance of a perfectly legiti- 
mate transaction in a satle of the liquors at 
St Andrews by Street to McFarland, which 
there was valid and legal, the consideration 
for which the courts of the United States 
would aid Street to recover of McFarland, if 
the same was unpaid. Reliance is placed on 
Holman v. Johnson, 1 Cowp. 341, and other 
cases in which this authority is approved. 
Tracy v. Talraage, 14 N. Y. 162; 2 Kent 
Oomm. 467, and note. By that decision a 
foreign merchant was permitted to recover 
the price of goods sold in the foreign coun- 
try, which the vendor knew were intended 
to be smuggled into England by the vendee. 
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In. that case the plaintiffi had not been guilty 
of any offence; he had done nothing in viola- 
tion of the laws of England; he had made a 
complete and perfect sale of goods in good 
faith according to the lex loci; the title had 
passed, and the plaintiff had nothing further 
to do with them, had no further concern in 
the transaction, or in their disposition by 
the vendee. The contract being valid and 
obligatory where made, the court of king's 
bench enforced it, and compelled the vendee 
to perform his part by paying for the goods 
as he had agreed to do. The acts of the 
vendor were all consummated in the foreign 
country,* and did not in any way or manner 
transcend or differ from a common and ordi- 
nary sale of goods, perfect and complete in 
Itself, and having no bearing on the future 
conduct of the purchaser. The principle of 
that case has not always received the full 
sanction and approval of learned judges and 
authors who have examined it. Story, 
Confl. Law, §§ 249-255; Lightfoot v. Tenant, 
1 Bos. & P. 551; Langton v. Hughes, 1 
Maule & S. 593.. It has however been ac- 
knowledged and fully recognized by Curtis, 
J., in Sortwell v. Hughes [Case No. 13,177], 
and is binding on this court; but without 
further comment, or doubting its correctness, 
it is sufficient to remark, that Holman v. 
Johnson, and all the other cases which adopt 
it, have recognized this plain and broad line 
of distinction, that if the vendor does any- 
thing himself to aid the vendee to violate 
the revenue laws, and this enters into the 
contract, it vitiates and avoids the bargain, 
and the courts of the country whose laws 
are so violated, will not aid in enforcing it. 
Biggs V. Lawrence, 3 Dum. & E. [Term R.]" 
454; Olugas v. Penaluna, 4 Durn. & E. [Term 
R.] 466; Waymell v. Reed, 5 Durn. & E. 
[Term R.] 599. 

The present case, in my view, is wholly 
different from, Holman v. Johnson, and the 
defendant does not, in any respect, stand on 
an equality with the vendor in that case; 
on the contrary, this defendant was an im- 
portant, efficient, active participator in this 
transaction, aiding most effectually in ac- 
complishing this smuggling operation; he is 
one of our own citizens, bound to know and 
obey our laws; he entered into ah agree- 
ment with McFarland to go as his agent to 
St. Andre-fi's, there to meet the carrier who 
was employed to smuggle the goods into this 
country; he takes with him the order for the 
liquors and the money or credit with which 
to procure them, and brings back the vouch- 
ers by which the cost of the goods can be 
ascertained and the profits determined; he, 
all the time, being fully aware that the goods 
were to be smuggled into this country. 

If a compensation had been agreed upon 
for these services, and McFarland had after- 
wards declined to pay for them, could the 
defendant have maintained a suit in any 
court of justice in this country to recover 
for services rendered nnder such a contract? 



"Would it not have been a complete answer, 
that the proceeding was in violation of the 
laws of the United States, and that the pur- 
pose and object were in fraud of our reve- 
nue laws? All the acts ^ of the defendant 
were in aid and furtherance of the illegal 
purpose of McFarland, under an arrange- 
ment entered into in this state, were begtm. 
here, partially executed at St. Andrews, 
finally completed and consummated by the 
defendant on his return to Gouldsboro, and 
by the landing of the goods in accordance 
with their Ulegal designs, the defendant thus 
undei-takes to act as agent for McFarland, 
and to assist him in accomplishing his pur- 
pose to violate the laws of this coimtry, and 
commit a fraud on the revenue. This agent 
travels scores of mUes into a foreign juris- 
diction, carrying with him in discharge of 
his agency the orders of his principal as to 
the kinds of goods to be purchased for 
smuggling and the funds with which they 
were to be obtained; he is sent there to 
meet the carrier, who was instructed that 
the principal or the defendant as his agent 
woidd be there; the carrier does meet de- 
fendant according to the plan, and through 
his means and by his aid the goods are pro- 
cured, put on board the boat, and eventually 
smuggled into this district, as the defend- 
ant well knew was the pm-pose and object 
of all concerned when the articles were thus 
obtained by him. In my view this defend- 
ant and Hardison were equally liable; the 
assistance thus rendered by the defendant 
was as direct and efficient, and in aid of the 
transaction as anything could well be; it 
was a most important part of the operation, 
and without his aid and the services so ren- 
dered to McFarland the law would not have 
been violated. 

A supercargo of a ship, who should go in 
her to Europe with written directions, and 
funds from his employer wherewith to pur- 
chase, in his behalf, a quantity of goods to 
be smuggled home on board the vessel, and 
who should comply with his instructions, 
might, with as good reason as the defend- 
ant, daim that he was not accountable for 
assisting his employer in violating the reve- 
nue laws by the importation of such goods, 
because he did not return with them in the 
ship. In each case, the party has done 
something toward helping on and facilitat- 
ing the smuggling; he has directly aided 
and assisted his employer in accomplishing 
the violation of the law; and although in 
the present case, the evidence may have 
been sufficient to convict the defendant of 
the principal offence, of smuggling, it is not 
less sufficient to authorize his conviction for 
aiding his principal in the commission of a 
like crime. The fact that the services may 
have been altogether gratuitous, without fee 
or reward, performed as a neighborly kind- 
ness by defendant whilst journeying east- 
wards, as alleged, to visit his wife, and 
that defendant was not to share in the gain, 
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or be interested in the goods themselves, 
would not afford him protection and im- 
munity, or the sanction of the law to con- 
duct, otherwise criminal. 

On the hearing of the motion for a new 
trial, which had been delayed for nearly 
four months, it was claimed by counsel for 
defendant, that in addition to the foregoing 
instructions, the jury were also told that 
if they found that the defendant committed 
any act, without the commission of which 
act Hardison could not have successfully 
carried into effect the purpose of illegally 
bringing into the United States the mer- 
chandise described in the indictment, they 
would be authorized to find him guilty un- 
der the statute. I do not find upon my min- 
utes of the charge the above extract; but 
as the coxmsel states that he reduced the 
same to writing at the time of the charge, 
and produces his original memorandum, 
from the respect and confidence the court 
entertain for the counsel, I shall recognize 
the same as having been so given, although 
I have not a distinct recollection of the re- 
mark. 

It is conceded that the previous instinic- 
tion was given, and followed by the above 
remark of a general character, and in de- 
ciding upon its materiality and correctness, 
it must be considered in connection with 
the preceding instructions, as well as the 
testimony given in the trial, which all came 
from Hardison, who certainly was not a 
swift witness for the government. The un- 
contradicted facts bearing against the de- 
fendant were few, but quite important, and 
were briefly, that Hardison was engaged by 
McFarland to go to St. Andrews and smug- 
gle into Gouldsboro a boat load of liquors; 
that the defendant at McFarland's request 
went to St. Andrews from Gouldsboro with 
an order on Street, a liquor dealer there, 
for the liquors wanted; that- he there met 
Hardison by agreement, procured the liquors 
of Street, they were put on board Hardi- 
son's boat, who had no means, <»• credit, or 
order, with which to obtain the goods, and 
were smuggled into this district; that de- 
fendant, returned home by way of Robbins- 
town where ■ his wife was staying, and to 
meet whom was the alleged excuse for his 
journey eastward, and brought back with 
him to McFarland, Street's bihs of the liq- 
uors. It was these acts ,t)f defendant in 
aid of Hardison to which this instruction 
had reference, as the jury must have imder- 
stood; acts performed by the defendant gra- 
tuitously or otherwise as agent for McFar- 
land, and for his benefit, and to aid him in 
a violation of the revenue laws; and the 
commission of any one of such acts, if the 
jury were satisfied that without its perform- 
ance Hardison could not have succeeded in 
violating the law, as it seems to me, amounts 
to a rendering of assistance to Hardison in 
committing a fraud on the revenue, by Im- 
porting, or bringing in the goods contrary 



to the law. The materiality of such acMon, 
its necessary bearing upon the acts of Har- 
dison, its importance, effect and moment in 
the accomplishing of the fraud by Hardi- 
son, are all made requisite by the instruc- 
tion, if without it, Hardison had not the 
means and ability of doing the criminal act,, 
and such means were procured by the de- 
fendant, so that thereby Hardison coifid 
and did commit the offence. It certainly 
seems as though the defendant had been of 
assistance to Hardison on this occasion, and 
had enabled him to violate the law. Har- 
dison meets with an obstruction, an impedi- 
ment which he cannot remove or surmount, 
at that moment, the defendant came to his 
relief, overcomes the difficulty and leaves 
the road open and free for Hardison to ac- 
complish his designs. The instruction re- 
quires aid and assistance to such an ex- 
tent, and. of such a character, as to make 
that possible which otherwise was impos- 
sible. 

By the rule of the supreme court as found 
in M'Lanahan v. Bogart, 1 Pet [26 IJ. S.] 
170, on motion for a new trial, if upon the 
whole case justice has been done, and the 
verdict is substantially right, no new trial 
shoxild be granted though some mistake may 
have been made. 

The mistakes -are not apparent to me. I 
do not perceive anything erroneous in the in- 
struction. The verdict was clearly right. 
Motion overruled. 
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UNITED STATES v. MARTIN. 

[13 Int. Rev. Rec. 19.] 

Circuit* Court, D. Tennessee.i 1870. 

Intebnai. Revenue— Tobacco Press— TESTiMosr 
OF Government Officer. 

[One may be convicted of keeping a tobac- 
co press without a legal bond on the sole- 
testimony of a government officer that defend- 
ant told him that he had used an extra press 
in his factory, which he had just removed.] 

[This was an indictment of J. W. Martin 
for keeping a tobapco press without the bond 
required by law.] 

EMSIONS, Circuit Judge (charging jury). 
The case of the government depends solely 
upon the testimony of Mr. Gavett, a govern- 
ment officer, who swears the defendant told 
him he had used in his factory another press 
besides the one then standing, and that he 
had just removed it to his other factory. If 
you believe this witness, and that the facts 
stated to him by the defendant are true— that 
he worked two presses, tf it were only for a 
day or an hour— then you should find him 
guilty. This, within the statute, is keeping 
two presses for use. He has done the act 
which the law forbids, kept a press "for use" 
without giving the statutory bond. I do not 

1 [District not given.] 
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see how Gavett can be mistaken.. It seems 
to me you must credit his testimony or con- 
vict him of perjury. It is true another gov- 
ernment officer says two weeks . before he 
was at the manufactory, and also at other 
times, and saw but one press. There is noth- 
ing in this evidence necessarily in conflict 
with the full admission of the defendant that 
he had used the second press. The employes 
of the defendant would know this fact posi- 
tively, and could, if produced, readily contra- 
<3ict the admission, if made in misapprehen- 
sion or error. There is before you no ques- 
tion of intent. If you believe the defendant 
<iid keep for use two presses you will find 
him guilty. 

Although it may seem unusual, there are 
many precedents in justification of the lib- 
erty taken, when I express the hope that this 
is the last case where the government will 
ask a jury to convict a citizen of a crime up- 
on the admissions of a defendant, sworn to 
by its own officer, in reference to facts which, 
if true, may be so readily proven by others. 
There are undoubtedly cases where, unless 
certain classes of laws go unadministered al- 
together, the testimony of officials as to facts 
within their observation must necessarily be 
used. From the secrecy of the crimes none 
but official detectives, save in rare instances, 
wiU ever discover the evidences of guilt. But 
these are exceptional, and when they occur 
so plainly involve their own justification as 
to prevent all hostile criticism. There is, too, 
a most manifest difference— one which will 
arrest the attention of all, whether familiar 
with judicial proceedings or not— between 
proving the occurrence of facts (which, if un- 
true, might be met by a counter proof) and a 
reliance upon the admissions of a defendant, 
in reference to such facts made to the officer 
while dealing with him in behalf of the gov- 
ernment. In the case before us the resort to 
such evidence, it would seem, is wholly un- 
necessary. If the defendant used more than 
one press, as the government witness swears 
he confessed, it is a fact susceptible of proof 
by every employs in his factory and about his 
establishment. Perjury need not be feared 
about facts so readily established. And still 
we are left with the single oath gf a govern- 
ment officer swearing to the admission, and 
the oath of his fellow officer swearing that al- 
though he had visited the factory twice a 
month for months before he never saw more 
than a single press set up for use. True, they 
are not in conflict The latter has but little 
tendency to contradict the other. But why 
shall a great and wealthy government, whose 
agents should set a good example in the ad- 
ministration of the law, without necessity, 
abandon the legitimate and only politic mode 
of proof and resort to these admissions, 
against the effect of which all our elementary 
books without exception, and numerous judg- 
ments of learned judges from the earliest 
days warn the courts." It is difficult for those 
not conversant with the details of our legal 



history, and especially with that of criminal 
trials,"^o understand the hearty and universal 
repugnance of our people to this species of 
proof. To those who are so its explanation is 
easy. It springs from the struggle- of the 
Englisjii race for liberty. Whenever you find 
an Englishman, or a descendant of an Eng- 
lishman, who has read his forefathers' his- 
tory, he will, without reasoning— without any 
discussion of the propriety of its particular 
employment— denounce all resort by the gov- 
ernment to confessions of a defendant, when 
proved by its officers, to send him to prison. 
The community, in its hostility to this dan- 
gerous agency, overlooks the guilt of the of- 
fender, and esteems tiie departure from right 
rules of government as a greater crime than 
that it is sought to punish. The question 
forces itself to the surface: "VHiy resort to 
it? Why uselessly, if not in fact, at least in 
the estimation of the community, degrade the 
agents of the law, Tmtil gentlemen of char- 
acter, men of reliability and high repute, 
those who are unwilling to be traduced and 
vilified, can hardly be tempted to hold such 
places? You, gentlemen, did not, perhaps, 
notice the remark of this seemingly intelli- 
gent and gentlemanly young man, whose tes- 
timony calls for these remarks. When asked 
what were his duties he said his office was 
designated by the odious name of "detective." 
I trust his sensibility will not injure his cred- 
ibility before you. And having said what 1 
have, I may be pardoned if I add that had I 
perceived anything calculated to shake con- 
fidence in his statement I would have fore- 
borne it wholly. I have the most unques- 
tioning confidence in the truth of every word 
he uttered. But this, so far from excusing in 
this instance the testimony itself, adds to its 
pernicious influence as a precedent, and I . 
the more earnestly protest against it. 

And having gone thiis far, I am forced, lest 
I do injustice, * to enter a protest against it 
being interpreted as a rebuke in any the 
slightest ho^ree, of our able, industrious, and 
over-work^ district attorney. Had he three 
heads and six hands, and each as competent 
as the efficient ones he has, it would be im- 
possible for him to prepare in detail the hun- 
dreds of cases in his care. And, gentlemen, 
they extend to several hundreds. He is 
forced, wUlingly or unwillingly, to do as in 
this case— accept the accidents of the offi- 
cial reports or not try the causes at all. He 
should have, during the vacation, such effi- 
cient assistants as would enable him to ar- 
range and complete the testimony in every 
case. Without this it is impossible for him 
to meet successfully the labored preparation 
in books and proofs which the ability and 
better paid zeal and more ample time of the 
defendants' counsel almost always present. 
I find no fault with him. The error lies else- 
where. That commendable governmental econ- 
omy which all of us so much desire is prac- 
tised mainly in those departments distant 
from the public purse-strings, and whose 
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■wants the public press and the politicians 
seldom discuss. 

May I hope, gentlemen, that this some- 
what severe denunciation of a resort to this 
mode of proof will not influence your esti- 
mate of its credibility in the case before you. 
The witness is not impeached; he swears to 
what is not inherently improbable, and if the 
press was not used, as the defendant admit- 
ted, the proof of this fact was easily made 
by the defendant If you believe the testi- 
mony you caunot reject it, because you, as I 
do, consider its introduction grossly impolitic. 
You have no more right to disregard it for 
this reason when it is once before you, than 
I as a judge to exclude it entirely from your 
consideration for a like reason. I am sworn 
to decide impartially the legal questions on 
its admissibility, and against a prejudice as 
strong as any of you can possibly entertain 
I have suffered it, as is my imdoubted duty, 
to be given. Tou are equally bound to find 
the defendant guilty if you believe that he 
told Mr. Gavett what he swears to, and that 
he told the truth when he said it irrespective 
of your opinion as to the Impolicy of using 
such proof by the government. It is no light 
matter to disregard or trifle with a juror's 
oath. We do not half often enough consider 
what this much abused and too frequently 
used form really means. We say without 
much emphasis or seriousness, "In the pres- 
ence of Almighty God." We seldom reflect 
upon it, as it is an invocation of His special 
presence— as a solemn declaration that we 
realize in a peculiar sense and with reverential 
feelings that we are before our Maker. "I 
do solemnly swear" is a promise in that pres- 
ence which has been so directly invoked that 
you will echo the testimony as you believe 
. it to be in your verdict. The clerk adds, "So 
help you God." It is nothing less than a 
prayer, in which all unite that you may be 
aided by God to keep the solemn promise you 
have made. Its rapid utterance and frequent 
repetition may oftentimes lessen its solemnity 
and immediate influence. But he who has 
taken it and assumed the duty of a juror, 
one of the most important which a citizen 
can perform, is wholly unworthy to fill the 
places you occupy if he does not, to the ut- 
most of his ability, trample upon his prej- 
udices, and accepting, as he swears he will 
do, the law from the court, deliver his ver- 
dict according to the testimony. 
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UNITED STATES v. MARTIN, 

[2 McLean, 256.] i 

Circuit Court, D. Indiana. Nov. Term, 1840. 

Offences against Postal Laws — Cibodmstan- 
TiAL Evidence— New Tkial. 

1. An indictment, which charges the defend- 
ant with unlawfully abstracting a letter, con- 

1 [Reported by Hon. John Mcliean, Circuit 
Justice.] 
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taining bank notes, from the mail, is good, 
if it alledges that the letter, containing bank 
notes, was put into the postoflSce to he con- 
veyed by post, and was being conveyed by post, 
and came into the possession of defendant, as 
a driver of the mailstage. 
[Cited in U. S. v. O'SulUvan, Case No. 15,974; 

U. S. V. Patterson, Id. 16,011; U. S. v. 

Jones, 31 Fed. 726.] 

2. Circumstantial evidence sufficient to con- 
vict. It should, however, be received with 
eaUtion. 

[Cited in U. S. v. RandaD, Case No. 16,118.] 

3. A new trial will not be granted, unless in 
the view of the court, injustice has been done. 

[Cited in Fearing v. De Wolf, Case No. 4,- 

711; U. S. V. Randall, Id. 16,118.] 
[Cited in Levy v. People, 80 N. Y. 337.] 

Indictment [against William Martin] for 
abstracting a letter from the mail, contain- 
ing bank notes. Motion to quash the indict- 
ment, because it does not alledge that the 
letter -was mailed, or regularly put into the 
United States mall. 

Mr. Pettit, U. S. Dist Atty. 
Howard & Judah, for defendant. 

HOLMA!n, District Judge. The indictment 
alledges that the letter, containing bank 
notes, was put into the postoffice to be con- 
veyed by post, and was being conveyed by 
post, and came into the custody and pos- 
session of the defendant, as driver of the 
mailstage. This allegation is sufficient. The 
act of congress states that, "if any person 
employed in any department of the postoffice 
establishment, shall secrete, embezzle or 
destroy any letter, mail, or bag of letters, 
with which he shall be intrusted, or which 
shall have come to his possession, and are 
intended to be conveyed by post, contain- 
ing any bank note," &c. From this language 
it appears evident that it was the intention 
of congress to provide for every possible 
way in which a letter, intended to be con- 
veyed by post, could come into the posses- 
sion of any person employed in the postoffice 
establishment. And, therefore, if this letter 
had come into the hands of the driver of 
tlie mailstage, without having be§n regular- 
ly mailed, it was his duty to have conveyed 
It safely; and he was liable to the penal- 
ties of the law if he embezzled it. If the 
postmaster neglected his duty, in putting the 
letter into the mailbags, and it came acci- 
dentally into the possession of the mail- 
carrier, and he embezzled it, the case is with- 
in the terms of the statute. The indictment 
is sufficient. Motion overruled. 

The defendant was arraigned, and plead- 
ed not guilty, and a jury impanneUed and 
sworn. A number of witnesses were sworn, 
and gave evidence to the jury. Geo. W. 
Stewart, on the 5th of May, 1840, wrote a 
letter to Isaac Stewart, New Albany, in 
which he inclosed two $100 bills, on the 
State Bank of Blinois, and put it into the 
postoffice box in Carlisle, in this state. Rob- 
ert Aiken testifies to the same facts, being 



V. S. V. MARTIN (Case No. 15,731) 



[26 Fed. Cas. page 1184] 



with G. W. Stewart when the bills were in- 
closed, and the letter put in the box. Isaac 
Beecher, postmaster at Carlisle, states that 
on the said day, about 9 o'clock, he mailed 
a packet of letters for the distributing office 
at Vineeimes, in which was a letter directed 
to Isaac Stewart, New Albany, and sent the 
packet by the mailstage. The defendant 
was the regular stage driver. When there 
were extra maUs, another driver was some- 
times on the route; but there was no extra 
mail on that day. Vincennes was twenty 
two miles distan:^ and the mail reached that 
place the same day. There was one post- 
office between, and another driver on the 
other part of the line. Mr. Scott, postmaster 
at Vincennes, states that no packet, nor 
letters, were received from Carlisle that 
day. Isaac Stewart testifies that he never 
received the letter, nor the bank bills. Rob- 
ert Curry states -that defendant was driving 
on this route in the early part of May; that, 
on the 8th of May, he was sent by the mail 
contractor to take defendant's place in driv- 
ing. As he drove the stage towards Car- 
lisle, defendant went with him. He asked 
defendant why he gave up the business of 
driving; and the defendant replied, that he 
had money enough to do without, and that 
one was a fool to drive for $15 a month, 
when he had money enough to do better else- 
where; and, pulling out his pocket book, 
showed the witness several bank notes, 
among which, were two for ?100 each; but 
the witness did not know on what bank 
they were. Defendant further said, he was 
going to Terre Haute, to settle with Ben- 
jamin Reeves, a mail contractor, who owed 
him money. Benjamin Reeves testified that 
he never had any business transaction, 
whatever, with defendant. Mr. Clark states 
that, being in company with defendant, on 
the 7th of May he saw the defendant with 
several biUs in his hand— one of them was 
for $100— but had no opportunity of seeing 
the character of the others. Stephen Hale, 
sheriff of Washington county, on the 13th of 
Jime, 1840, arrested the defendant, in Sa- 
lem, on a° charge of embezzling this« letter. 
Defendant requested leave to go to a privy, 
which witness permitted; but witness fol- 
lowed him, and, suddenly opening tlie door, 
saw defendant with his pocketbook open, 
and saw him hastily throw some smaU 
bright object into the vault Took the de- 
fendant to the office of a justice of the 
peace, and went immediately, in company 
with Doctor Newland (who testifies to the 
same facts) and others, and, with a candle, 
reached the vault, and found a bright key 
in the place .where he had seen defendant 
throw the small object from his pocketbook. 
Defendant was agitated when he was ar- 
rested, but was much more so when Doctor 
Newland brought in the key, and held it up 
before him, without saying a word. (This 
key was found, on trial, to open the mail- 
bags in several postoffices, and several post- 



masters testified that it was similar to th^ 
keys used to open all the waymails.) Mr. 
Zuel, postmaster on the route from Louis- 
vUle to Columbus, states that, in July, 1839, 
the key of his office was lost, and another 
was sent for from the postmaster at Louis- 
ville; that defendant was then driving the 
mailstage to his office, and knew when the 
key was sent for; and, once or twice after 
this, the defendant brought the mail bags to 
his office unlocked. He ingiuired of the de- 
fendant the reason. The defendant replied, 
that he had requested the postmaster, at the 
office next below, to leave them open, as he 
(Zuel) had lost his key. He never received 
the key from LouisviUe. 

THE COURT, after summing up the evi- 
dence, instructed the jury that they were to 
determine, on the guilt or innocence of the 
defendant, from the testimony they had thus 
heard in the trial; that, before they could 
find him guilty, they must be satisfied, be- 
yond a reasonable doubt that, on the 5th 
of May, the defendant was the driver of the 
mailstage between Carlisle and Vincennes; 
that the letter containing the bank notes, as 
charged in the indictment, came into his 
possession as mailcarrier, and that he secret- 
ed, embezzled or destroyed that letter. Any, 
or all of these allegations, may be proved 
by circumstances. Circumstances may be 
sufficiently strong to justify a conviction for 
any crime; but all circumstantial evidence 
is to be received with caution. And circum- 
stances, in order to produce conviction, must 
be established; they must be consistent with 
each other, and with the guilt of the de- 
fendant; and they must, to a moral certain- 
ty, exclude the idea of his innocence. The 
circumstance, that the letter failed to reach 
its destination, is not sufficient, of itself, to 
prove that the defendant embezzled it. 
The circumstance of his having large bank 
bills, without accoimting for how he came 
by them, is not, by itself, any evidence that 
he took them from the mail. Nor is the cir- 
cumstance of his having a mail key, evi- 
dence that he ever used it unlawfully. 
Every circumstance is to be fairly consid- 
ered, as it bears upon the whole case and 
conduct, as to prove the allegations in the 
indictment That they were to fairly weigh 
every circumstance, for and against the de- 
fendant, and if there was a firm conviction 
in their minds that he was guilty, as charged 
in the indictment, it was their duty to say so 
in their verdict; but if not, they were to 
find him not guilty. ^ 

The jury, after having retired until next 
day, brought in a verdict of guilty. A mo- 
tion was made for a new trial, and fully ar- 
gued. 

PER CURIAM. In the argument of this 
motion it has been suggested, as a reason 
why a new trial should be granted, that the 
liresiding judge of the court is absent. Be- 
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fore the commencement of the trial, the ab- 
sence of the presiding judge was mentioned, 
and the defendant and his counsel were ex- 
pressly informed by the court, that if they 
desired a continuance of the ease on that 
account, it would he granted; hut it was 
their wish to have the trial at this term. The 
absence of the presiding judge can not, there- 
fore, form the remotest ground for a new 
trial. 

It is also urged, in argument, that the jury 
left their bos, to retire to their room, under 
improper impressions. It is not pretended 
that the court instructed the jury improperly, 
as all the instructions, rec[uired by the de- 
fendant's counsel, were given in the express 
terms required; nor were any instructions 
given to which they excepted. There was no 
contradictory testimony in the case— no liti- 
gated questions of law relative to evidence 
warmly argued in the hearing of the jury, and 
but very slight attempts to go beyond the evi- 
dence, in the argument to the jury. And, in 
summing up the evidence, and in the instruc- 
tions of the court, no undue weight was given 
to any fact or circumstance that operated 
against the defendant; nor was any circum- 
stance, however slight, that operated in his 
favor, omitted; nor is any objection to the 
substance or manner of the instructions sug- 
gested; the court, therefore, think there is 
not the slightest ground to supiwse that the 
jury retired under erroneous impressions. 

The principal ground for a new trial alone 
I'emains— that the verdict is contrary to, evi- 
dence. In reviewing the verdict of a jury 
regularly given, the verdict must be presumed 
to be right until the conti-ary appears; and it 
should be sustained by the court, if the evi- 
dence, by any fair construction, will warrant- 
such a finding. A court is not authorized to 
set aside a verdict simply because,' if they 
had been on the jury, they would have found 
a different verdict. It is not sufficient that 
the verdict may possibly be wrong, but that, 
after giving a proper weight to all the evi- 
dence, it can not be right. This verdict was 
given on what is "called circumstantial evi- 
dence, and the court feel disposed to give due 
weight to the arguments, which have been 
drawn from reported eases, where innocent 
individuals have been convicted and punished 
for supposed crimes, which were never com- 
mitted, or committed by others. These argu- 
ments show the necessity of extreme caution 
in convicting on circumstantial evidence, but 
do not prove that circumstances may not be 
sufficiently strong to authorize a conviction, 
or, that circumstances are not to be relied on 
in proof of guilt. If a train of circumstances 
are not deemed sufficient to produce convic- 
tion, the penal laws in relation to many of- 
fences, especially most of those against the 
postoffice regulations, would be a dead letter. 
In this case, the court thinli the circumstan- 
ces, which were proved, strongly conduced 
to establish every fact that the jury- were re- 
quired to find, in order to malie up their ver- 
26FED.OAS.— 75 



diet of guilty. The circumstances them- 
selves were established as fully as the nature 
of the transactions would admit of. As, for 
instance, without recapitulating the testi- 
mony, It was expressly proved that a letter, 
directed to Isaac Stewart, New Albany, was 
put into the postoffice box, at Carlisle, on the 
day named in the indictment, and that the 
postmaster at Carlisle, on that day, mailed 
all the lettei-s that were in his office, and go- 
ing in the direction towards New Albany, in 
a naclcet, among which was a letter directed 
to Isaac Stewart, and that he sent that pacliet 
by the mailstage, and that the defendant was 
the regular driver of the stage. We think 
this evidence warrants the finding, that this 
letter came into the possession of the defend- 
ant. Nor do we think there are any of the 
circumstances which are inconsistent with 
the idea of the defenda.nt's guilt. The two 
circumstances which were urged, in argu- 
ment, as being of this character, are perfect- 
ly reconcilable with the supposition, that the 
defendant was guilty, to wit:— his exhibition 
of the bank bills a few days after the ofiEence 
was committed, and his continuing, for more 
than a month, in less than a hundred miles of 
the place where the offence was committed, 
and in a section of country where he was not 
entirely unknown. 

Without adverting to the many cases, in the 
history of human conduct, where persons, 
guilty of crimes, have acted seemingly con- 
trary to the dictates of common sense, and 
in such a manner as naturally lead to their 
detection and punishment, we do not think 
there is any thing inconsistent with the sup- 
position of the defendant's guilt, in the fact 
that, a few days afterwards, he exhibited the 
bills which he is supposed to have embezzled. 
It cannot be accounted as passing strange 
that a young stage driver, having recently ob- 
tained the possession of what must have ap- ' 
peared to him as a large amount of money, 
though criminally obtained, when in com- 
pany with a fellow stage driver younger than 
himself, and speaking- of having plenty of 
money should, in the flush of self-important 
feeling likely to arise on such an occasion, 
exhibit the evidence of his wealth, as the de- 
fendant did. It may be termed imprudent 
—a moment's refieetion might show its folly; 
yet it is by no means improbable. And, if 
he was in possession of a key that would open 
any of the waymails, and had been in pos- 
session of it for nearly a year, without detec- 
tion, it is not at all strange that he should 
continue in a country where he had some ac- 
quaintances, and where he might be most 
likely to be employed in the transportation 
of the mail, to which, it seems, his attention 
was directed. A feeling of security might 
naturally have come over him, and he may 
have felt it of some consequence to continue 
in the circle of his former operations, as a 
stage driver, which, however, was nearly a 
hundred miles from the place where the crime 
is said to have been committed. Nor was he 
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stationary there, as he was said to liave been 
in liOuisviUe seeking an engagement, in the 
transportation of the mail. Not -only are all 
the circumstances consistent with each other, 
and with the hypothesis of the defendant's 
guilt, hut, when all taken together, they, to 
say the least, strongly conduce to exclude the 
idea of his mnocenee. Believing, therefore, 
that the evidence in the case warranted the 
finding of the jury, the motion for a new 
trial is overruled. 

At a subsequent day of the term, the pris- 
oner was brought before THE COURT, and, 
having nothing further to alledge why sen- 
tence should not be passed upon him, was 
addressed by THE COURT as follows: 

"You have been indicted for the violation of 
an important trust; and, after a fair trial, 
in which you have had the aid of able and 
experienced counsel, you. have been found 
guilty by a jury of your country. And, by a 
motion for a new trial, zealously and im- 
pressively made in your behalf, the court has 
been required to review the grounds on which 
this verdict has been given; and, after a 
careful examination of the facts and circum- 
stances testified against you, are bound to 
approve of the verdict, and to hold you as 
guilty, and to pronounce the sentence of the 
law upon you. It is with no ordinary feel- 
ings they discharge this duty. In every view 
of your ease it is painful. To see a young 
man, under no peculiar disadvantages, just 
entering into the ranks of men, in a country 
like ours, where an honest livelihood is every 
where presented— to see him commence his 
course in life by the commission of an aggra- 
vated crime, and, in one guilty moment, to 
blast all his futuj-e prospects, and incur the 
penalty of the violated law, whose lightest 
pimishment is ten years' imprisonment in 
the penitentiary: It is indeed painful. By 
this fatal deed you have destroyed yourself; 
you have forfeited your liberty for a long 
series of years; you have clothed yourself 
with disgrace, and prostrated all your cher- 
ished expectations in life. But, although you 
have brought yourself- into this lamentable 
condition, your ease is not yet desperate. The 
prospect before you is truly dark and dreary; 
yet there is a distant ray of hope that may en- 
lighten your path. You are very young, and 
may have a long life before you. You may 
do much by a patient submission to the law 
—by a reformation of life, and an upright line 
. of conduct to enlist the sympathies of your 
fellow citizens; to reach the clemency of the 
executive of our government, and, to some 
extent, to regain a station among honest men. 
You may do more than this: By repentance 
and reformati-on, you may obtain the appro- 
bation of Him, whose favor is better than 
life or liberty, and far more valuable than .in 
earthly reputation. Every thing, therefore, 
calls upon you, in the most impressive terms, 
to live every day of your life as an honest, 
upright man. The court have fixed your pun- 



ishment to the shortest period allowed by the 
law you have violated, and sentence you to 
a confinement, at hard labor in the peniten- 
tiary of this state, for ten years from this 
time." 
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UNITED STATES v. MARTIN. 

[2 Paine, 68.] i 

Circuit Court, N. D. New York. Feb. Term, 
1832. 

Sbt-Off — AcTiox BY Government — Hq-w Allovt- 
/ ED— Disallowed Claims- Agents, 

1. Under the 4th section of the act of con- 
gress,— 2 [Bior. & D.] Laws 594 [1 Stat. 512],— 
declaring that in suits between the United 
States and individuals, no claim for a credit 
shall be admitted upon trial but such as shall 
appear to have been presented to the account- 
ing officers of the treasury for their exam- 
ination, and by them disallowed in whole or m 
part, except in certain cases specified; that 
credits have been presented to the treasury de- 
partment and disallo^ved, are matters to be 
shown by the party claiming the credit; and if 
any objection is to be made to any charge 
against the defendant, that is matter to be 
shown by him, and he is bound to produce the 
evidence necessary to raise the inquiry. 

2. The United States are not hound by the 
declarations and representations of their agent, 
unless it clearly appears that the agent was 
acting within the scope of his authority, and 
was empowered in his capacity as agent to 
make the declaration. 

[Cited in Indiana Central Canal Co. v. State, 
53 Ind. 593.] 

3. The answer, in chancery, of an agent, is 
not evidence against his principal; neither are 
his admissions in pais; unless they are a part 
of the res gestae. 

4. The representations of an agent in doing 
an act within the scope of his authority, are 
evidence against the principal, and are as bind- 
ing on the principal as the act itself; but the 
representations must accompany the act, and 
the principal is not bound by them at any 
other time. 

Error to the di&trict court of the [United 
States for the] Northern district of New York. 

The suit in the court below [case unreport- 
ed] was an action of debt [against Hugh R. 
Martin] on a bond dated September 1, 1813. 
On the ti-ial, exception was taken to the in- 
troduction in evidence of a transcript from 
the treasury department; first, because not 
evidence under any count in the declara- 
tion; second, because all the items compos- 
ing the account were not contained in the 
transcript Exception was, also, taken to 
the introduction of a letter of one Hagner, 
an agent of the United States, signed by 
him in his official capacity, wherein he ad- 
mitted that there was nothing due the Unit- 
ed States. 

PER CURIAM. As to the first objection, 
the counsel seems to be under a misappre- 
hension with respect to the counts. There is 
a count upon an insimul computassent and 
the settlement and statement of the balance 
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were at all events admissible under that 
count. As to the second objection, I think it 
was not necessary that the transcript should 
contain all the items. The provision in the act 
of congress— 2 [Bior. & D.] Laws, 594, § 2 [1 
Stat. 512]— is that in every case of delin- 
quency, where a suit is or has been insti- 
tuted, a transcript from the books and pro- 
ceedings of the treasury, certified by the reg- 
ister, and authenticated under the seal of 
the department, shall be admuted as evi- 
dence: and the court trying the cause, shall 
be thereupon authorized to grant judgment 
and award execution accordingly. And by 
the fourth section it is declared, that in 
suits between the United States and indi- 
viduals, no claim for a credit shall be ad- 
mitted upon trial but such as shall appear 
to have been presented to the accounting of- 
ficers of the treasury for their examination, 
and by them disallowed in whole or in part, 
except in cei-tain cases specified, not, how- 
ever, covering the present ease. Under these 
provisions in the statute, it Is not perceived 
what possible benefit could result to the de- 
fendant from the transcript containing all 
the items. So far as any credits were in- 
volved, the court coWd enter into no exam- 
ination unless they had been presented to 
the treasury department and disallowed; and 
that was matter to be shown on the part of 
the party claiming the credit; and if any 
objection was to be made to any charge 
against the defendant, that was matter to be 
shown on his part, and he was bound to 
produce the evidence necessary to raise that 
inquiry. 

But a verdict having been given for the 
defendant, all this is immaterial if the 
court erred in admitting the letter from Pet- 
er Hagner to the defendant, of the 20th of 
September, 1S16. By the 11th section of the 
act of 1817 [3 Stat. 368], the transcripts are 
to be certified by the auditors instead of the 
register; and the officers of accountant and 
additional accountant are abolished, and- the 
appointment of auditors authorized, and the 
duties of accountants transferred to them. 
By the act 29th April, 1816 [3 Stat. 222], an 
additional accountant of the war de|)artment 
is required to be appointed, whose duty it 
shall be to adjust and settle all the accounts, 
in that department existing at the conclu- 
sion of the late war and then unsettled. 
This act was limited to one year and the end 
of the next session of congress thereafter. 
The authority given to the assistant-account- 
ant, under this act, is special, and it might 
be a sufficient answer to the admissibility 
of the letter of Hagner, that it did not ap- 
,pear to relate to accounts coming within the 
act Its being addressed to Hugh E. Martin, 
late captain 13th infantry, may afford rea- 
sonable belief that such was the fact, if the 
letter was at all admissible; but it should 
appear clearly that it related to matters 
within the scope of his authority; and be- 
sides,' the transcripts introduced in evidence 



show, that upon the settlement of the 19th 
September, 1816, a credit was, claimed for 
enlisting twelve recruits which was at the 
time suspended, but afterwards admitted; 
and a further credit of thirty dollars is al- 
lowed him for advances made to a surgeon 
for medical services. These credits must 
have been allowed in consequence of claims 
set up by Martin, and show that the settle- 
ment referred to in Hagner's letter could 
not have been understood as closing all ac- 
counts. These, however, may be considered 
objections going to the weight of evidence, 
but not to its competency; but I think the 
evidence altogether inadmissible, and should 
have been rejected by the court. This letter 
bears date after the settlement of the ac- 
count; and it would be a very dangerous 
principle to adopt, that the United States 
are bound by the declarations or confessions 
of their agents, made after the transaction 
was done. In the case of Lee v. IVIonroe, 
7 Oranch [11 U. S.] 368, the question came 
imder the consideration of the eourf^ "How 
far the United States were bound by the 
declarations and representations made by 
their agents;" and the court seems to make 
a distinction between agents of the public 
and of private persons, and lays down the 
rule that the principal is not bound unless 
it most manifestly appears that the agent 
was acting within the scope of his authori- 
ty, and was empowered, in his capacity as 
agent, to make the declaration or representa- 
tion which is relied on as the ground of re- 
lief. But I apprehend this letter would not 
have been admissible even if Hagner be con- 
sidered as standing on the same footing as 
the agent of a private person. Hagner him- 
self would have been a competent witness, 
and should have been examined, and might 
have explained the incongruity between his 
letter and the subsequent statement of the 
account made by himself. 2 Oaine, 106. In 
the case of Leeds v. Marine Ins. Co., 2 
Wheat [15 U. S.] 383, this general rule is 
laid down, that the answer in chancery of 
an agent is not evidence against his prin- 
cipal, nor are his admissions in pais unless 
when they are a part of the res gestse.2 



2 We are, in the first place, after fising upon 
him the character of an agent, to inquire 
whether his acts, statements or declarations 
proposed to be given in evidence, took place 
while he was making the agreement or other- 
wise proceeding within the scope or bounds of 
the authority which we find he possessed. If 
this be so, they are the acts, statements or 
declarations of the principal himself; and 
though the party insisting upon them as such, 
may call the agent and prove them by him, yet 
he may be passed by, and any third person hav- 
ing the requisite knowledge of such acts, stater 
ments or declarations, is equally admissible for 
that purpose. KawSon v. Adams, 17 Johns, 
130, 131; Sherman v. Crosby, 11 Johns. 70, 
71; Shelhamer v. Thomas, 7 Serg. & R. 109; 
Meredith v. Kennedy, Litt, Sel, Gas. 516-^18; 
Hood V, Keeve, 3 Car. & P. 532; per Spencer, 
J., in Coleman v. Southwick, 9 Johns. 54 55; 
per Marcy, J., in Benjamin v. Smith, 4 Wend. 
334; Thallhimer v. Brinckerhoff, 4 Wend. 396, 



U. S. V. MARY (Case No. 15,733) 

This rule was laid down by Phillipps, in his 
treatise on the Law of Evidence (volume 1, 
77), that the representations of an agent in 
doing an act within the scope of his authori- 
ty is evidence against the principal himself 
for what the agent says may be explanatory 
of or determine the quality of the act which 
it accompanies, and is as binding on the 
principal as the act itself. Thus, what an 

397; Town of Burlington v. Town of Calais, 1 
Vt. 385; Perkins v. Burnet, 2 Root, 30; Math- 
er V. Phelps, Id. 150; Irving v. Motley, 7 
Bing. 5^; Webb v. Alexander, 7 "Wend. 281, 
283, 286. The contract of an agent, to be bind- 
ing upon his principal, must be within the au- 
thority conferred. 26 Wend. 192. If the 
agent's acts vary substantially from his au- 
thority in nature, extent or degree, they do not 
bind the principal. Id. If the power of the 
agent be created by a written instrument, and 
that be known by the party with whom the 
contract is made, the nature and extent of the 
authority miist be ascertained from the in- 
strument itself, and cannot be varied or en- 
larged by evidence of usage. Id. Before an 
agent can insist that his principal has adopted, 
as his own, acts which the agent had no au- 
thority to do, it is necessary to show that the 
principal was fully apprized of all the facts 
and circumstances attending the transaction. 
Hines v. Butler, 3 Ired. Eq. 307. A recogni- 
tion of the acts of an agent by his principal is 
equivalent to an original grant of authority. 
Conn V. Penn [Case No. 3,104]. The act of a 
public officer, exceeding the authority conferred 
on him by law, may be adopted by the party 
for whose benefit it is done— a subsequent sat- 
isfaction being equivalent to an original au- 
thority. Farmers' Loan & Trust Co. v. Wal- 
worth, 1 Comst. [1 N. Y.] 433, per Bronson, 
J. A ratification of part of an unauthorized 
transaction of an agent, or one who assumes 
to act as such, is a confirmation of the whole. 
Id. Where a person, without authority, as- 
sumes to act as the agent of another, the one 
for whom he assumes to act cannot claim the 
benefit of his agency in part, and reject it as 
to the residue of the same transaction. Bene- 
dict V. Smith, 10 Paige, 126. It is a general 
rule, that the principal is bound by the acts 
of his genera] agent, though the agent exceed 
his private instructions. But the rule does not 
apply to cases where the person dealing with 
tiie agent is apprized of the existence of the 
private instructions. Longworth v. Conwell, 
2 Blaekf. 469. An agent being dead, a written 
statement of an account made by him at the 
time of a settlement is evidence against the 
principal- Van Rensselaer v. Morris, 1 Paige, 
13. The United States are not bound by the 
declarations of their agent, founded upon a 
mistake of fact, unless it clearly appears that 
the agent was acting within the scope of his 
authority, and was empowered, in his capacity 
of agent, to make such declaration. Lee v. 
Munroe, 7 Cranch [11 U. S.] 366. The prin- 
cipal is bound by the representations of his 
agent, when part of the res gestae. Doggett v. 
Emerson [Case No. 3,960] ; Hough v. Richard- 
son [Id. 6,722]. Where the admissions of an 
agent are part of the res gestae, they may be 
given in evidence against his principal; but in 
no other case. Reed v. Brooks, 3 Litt. 127; 
•Leeds v. Marine Ins. Co., 2 Wheat. [15 U. S.] 
380. The declarations of an agent, made at 
the time of doing an act within the scope of his 
authority, and relating to the subject-matter 
of the act, are evidence as a part of the res 
gestae; but statements subsequently made by 
him are not, because the latter are made with- 
out authority, and for that reason stand on the 
same footing with the declarations of another 
person. Benedict v. Denton, Walk. Ch. 336. 
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agent says at the time of a sale which he is 
employed to make, is evidence as part of the 
transaction of selling, but the principal is 
not bound by the representations of an agent 
at another time; and this is a sound distinc- 
tion, and the only safe rule to be adopted. 
The declarations or representations must ac- 
company the act, so as to be considered as 
forming a part of the res gestse. 10 Johns. 
479; 1 Camp. 389. The letter of Mr. Hagner 
does not come within this rule, and should 
have been rejected, even on this ground, 
-without relying on any distinction between 
an agent of the government and of an in- 
dividual. See TJ. S. v. Tillotson [Case No. 
16,524]. 

The judgment of the court below must be 
reversed without costs, and a venire facias 
de novo awarded, returnable in this court. 



UNITED STATES (MARTIN v.). See Case 
No. 9,168. 

Case I^To. 15,733. 

UNITED STATES v. The MARY MBR- 
RITT. 

[2 Chi. Leg. News, 90.] 

District Court, D. Wisconsin. Dec. 18, 1869. i 

FOKFBITDBE — ^TkADE REGULATIONS. 

Information charging forfeiture of vessel 
imder act of congress. 

Claimant filed an exception to the informa- 
tion that it is not alleged that neither the 
government of England nor of Canada have 
adopted a regulation similar to the above. 

The exception was argued by the district 
attorney and Mr, Lynde for the United 
States, and by Emmons & Van Dyke lor the 
claimant 

It being understood that no such regulation 
had been made by either the said govern- 
ments of Great Britain or of the dominion 
of Canada, an amendment of the informa- 
tion in this respect was not proposed. It 
was thereupon ordered by THE COURT that 
the information be dismissed. 

MILLER, District Judge. The information 
charged, as cause of forfeiture of this vessel, 
that, being the property of citizens of the 
United Statesj and built in Canada, she ar- 
rived at the port of Milwaukee from the 
port of Kingston, Canada, where she receiv- 
ed her cargo of pig iron, the product and 
manufacture of Canada. The information 
was brought under section 1 of an act con- 
cerning the navigation of the United States, 
approved March 1, 1817 (3 Stat. 351): "That 
after the thirtieth day of September next no 
goods, wares or merchandise shall be im- 
ported into the United States from any for- 
eign port or place, except in vessels of the 

1 [Reversed in Case No. 9,222, Decree of 
circuit court ^firmed by supreme court in 17 
Wall. (84 U. S.) 582.] 
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TJnited States, or in such foreign vessels as 
truly and wholly belong to the citizens or 
subjects of that country of which the goods 
are the growth, production or manufacture, 
or from which such goods, wares or merchan- 
dise can only be, or most usually are, first 
reshipped for transportation; provided, nev- 
ertheless, that this regulation shall not ex- 
tend to the vessels of any foreign nation 
which has not adopted, and which shall not 
adopt a similar regulation." 

[NOTE. CChe decree in this case dismissing 
tlie libel was reversed, upon appeal, by the cir- 
cuit court. Case No. 9,222. The decree of the 
•circuit court forfeiting the vessel was affirmed 
by the supreme court. 17 Wall. (84 U. S.) 582,] 



Case Wo. 15,734. 

UNITED STATES v. MASON. 

[Cited in Cully v. B.altimore & O. R. Co., 
Case No. 3,466. Nowhere reported; opinion 
not now accessible.] 



Case Wo. 15,735. 

UNITED STATES v. MASON et aL 

[6 Biss. 330; i 21 Int. Rev. Rec. 245.] 

District Court, N. D. IlUnois. May, 1875. 

JEkternal Revenoe — ^Distilleries— Government 
CosTROL— Right to Examine Books. 

1. The government has, under the revenue 
laws, the right to control and regulate the 
manufacture of spirits, for the purpose of the 
collection of its revenue. 

[Cited in U. S. v. Three Tons of Coal, Case 
No. 16,515.] 

2. The government has the right to exam- 
ine all books kept by a distiller or rectifier 
pertaining to his business — his private books 
as well as those required by law. Such ex- 
amination should be made by order of the 
court, and in the presence of the party or his 
counsel. 

[Cited in Place v. Norwich & N. T. Transp. 
Co., 118 U. S. 503, 6 Sup. Ct. 1162. Disap- 
proved in Boyd v. U. S., 116 U. S. 635, 6 
Sup. Ct. 535; U. S. v. Shapleigh, 4 C. 
C. A. 237, 54 Fed. 132.] 

3. If the private books show a different 
state of facts from that shown by the books 
kept for the government, they may be treated 
as government books also. 

4. If the distiller refuses to produce his 
books, the court may order the vaults contain- 
ing them to be opened by its officers. 

5. It is not necessary to specify the books, 
but the officers may take all books found on 
the premises, the presumption being that they 
belong to the distilling business. 

Motion to compel the defendants, distillers, 
to produce their books and papers for the in- 
spection of the government officials. 

J. D. Ward, U. S. Atty., and John E. Burke, 
Asst U. S. Atty. 

Matt. H. Carpenter and Edmund Jussen, 
for defendant. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



BLODGETT, District Judge. The questions 
before me are presented in two lights, or rath- 
er there are two proceedings before the court 
for decision, involving' substantially the same 
points. Within a short time after the seizure 
of the rectifying establishment of Parker R. 
Mason & Co., and the distillery and rectifying 
establishment of Roelle, Junker & Co., an ap- 
plication was made to the court on behalf of 
the claimants of the property, setting up, in. 
substance, that the officers of the government 
had possession of the establishments of the 
claimants, and that in the establishments, re- 
spectively, were safes or vaults which con- 
tained the private books, writings, and papers 
of the claimants and that the officers threat- 
ened to open the vaults or safes, and examine 
and carry away the books, etc. Upon the 
showing made by the petition an injunction 
order was entered by the court, restraining 
the officers of the government from opening 
the safes or vaults until the question could be 
argued and determined by the court as to 
the right to seize and examine books and 
papers 

Shortlj after the granting of this injtmction, 
and before the time fixed for the argument, 
the district attorney came into court, and, 
under the provisions of the fifth section of 
the act of 1874, entitled, "An act to amend the 
customs-revenue laws and repeal moieties" 
(18 Stat. 186), asked for an order authorizing 
an examination of certain books belonging to 
the parties in question, stating in substance 
that those books would tend to prove the is- 
sue raised by the seizure proceedings. 

The questions argued were practically 
whether the injunctional order which was 
granted in the first instance in favor of Par- 
ker R. Mason & Co., and Roelle, Junker & 
Co., should be made final, and also whether 
the respondents, the claimants of the prop- 
erty which had been seized, should be re- 
quired to produce their books for the in- 
spection of the officers of the government. 

The property which has been seized in this 
instance is all the property used in the busi- 
ness of distilling and rectifying, which the 
claimants were carrying on. The property 
seized consists of the distillery, tools, appa- 
ratus, material, and distilled spirits on hand, 
found upon the distillery premises, and the 
liquors found in the rectifying establishments, 
with the apparatus and fixtures used in the 
rectifying business. The government claims 
to have seized this property under the various 
provisions of the internal revenue law, sub- 
jecting the property of distillers and recti- 
fiers to seizure in cases of violation of the 
provisions of the revenue law. 

An examination of the various provisions of 
the revenue law, which I will not go through 
in detail, shows that this law is framed sub- 
stantially upon the theory that the govern- 
ment is, for the purpose of collecting the tax 
imposed, to exercise an exclusive surveillance 
over the manufacture and the rectifying or 
compounding of alcoholic spirits. 
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The first question presented is: Has the 
governmenl the right to take charge of the 
private business of individuals of any char- 
acter for the purpose of revenue, and exercise 
the control over that business, determine the 
manner in which the manufacturer shall man- 
ufacture, the time wherein he shall work, the 
manner in which he shall store or keep the ar- 
ticle manufactured, and, in fact, oversee and 
Tegulate his entire business? 

Revenue law*; of this character are not new 
to this government. They were adopted at an 
early day, and haye been rigidly enforced, 
and no question has been seriously raised as 
to the right of the government under the pow- 
ers granted in the constitution, to exercise this 
kind of surveillance and control over certain 
classes of busmess. The same power had 
been assumed and exercised by other govern- 
ments, from whom, to some extent, this gov- 
ernment copied or derived its forms for rais- 
ing revenue, and we find that the English 
government had assumed, long prior to the 
Revolution and to the Declaration of Inde- 
pendence by the American colonies, the con- 
trol of the manufacture of spirits within its 
realm, as well as the manufacture and sale 
of various other commodities; and notwith- 
standing the high tax which was imposed in 
the early days of the late war upon distilled 
spirits, and. the difficulty which the govern- 
ment had in enforcing the collection of that 
tax, the power of the government to exercise 
this surveillance over 'this class of business 
was never seriously questioned, or if ques- 
tioned, it was never sustained in any court of 
competent jurisdiction, so far as I have been 
able to ascertain. I therefore assume that it 
is now an established proposition, that the 
government has the right to take the control 
of the manufacture of the alcoholic spirits for 
the purpose of rnanaging the collection of its 
revenue assessed upon those spirits; that it 
has a right to exercise the surveillance which 
it assumes under the various laws now in 
force over the manufacture and sale, and 
compounding and rectifying of alcoholic spir- 
its. 

Assuming, then, that the government has 
.the right to exercise this control, I find on 
examination that, under the laws now in 
force, the govei-hment practically nms the 
distilleries, that is, it superintends every 
department, from the fitting up of the dis- 
tillery up to the sale and delivery of the 
spirits by the manufacturer. It reqtiires its 
oflScers, in the first place, to take a survey 
of the distillery, to determine its capacity, 
to determine how long the mash shall set 
before it is distilled, and to determine the 
time of distillation. It takes the measure 
of the capacity of every vessel for holding 
the distilled spirits, and the material from 
which the distilled spirits axe manufactured. 
It requires its officers to keep an accomit of 
all the material purchased,— of the grain, 
malt, yeast, fu'^l, and aU material that goes 
into the manufacturing process. 



[26 Fed. Gas. page 1190] 



In addition to all this, it requires the distill- 
er to keep certain books in which he shall 
truthfully set down eveiy article purchased, 
as it is purchased, which goes into his dis- 
tillery, or is used therein for the purposes of 
the manufacture of alcoholic spirits. It re- 
quires the measurement of all the spirits 
run or manufactured, their gauging and 
proof to be ascertained, and a record to be 
kept thereof, by which such spirits can be 
identified in the market. They cannot b€ 
delivered from the distiUeiy except under 
the inspection of the sworn officer of the 
government; and not only that, but the dis- 
tiller must keep a record of all spirits which 
are delivered from his distillery. And an 
inspection or examination of the law shows 
or indicates very clearly that it is the in- 
tention of the law to provide for the keep- 
ing of these books in such manner as that 
they shall truthfully show all the material 
facts in regard to the spirits produced and 
removed from each licensed distillery. 

It is claimed in these eases that the dis- 
tillers and rectifiers have kept the books re- 
quired by law,— that is, it is so claimed on 
the part of the distillers; and the only ques- 
tion in this case is: Shall the government 
have access to any other books which the 
distiller or rectifier has kept in the process 
of carrying on his business? And It seems 
to me very clear that when you accept the 
proposition that the government assumes 
this alisolute control of the business of the 
distiller, and this surveillance over the man- 
ner in which the business is carried on, it 
follows almost as a necessary conclusion 
from the first proposition that the govern- 
ment has the right to examine any books 
which the distiller or rectifier may keep per- 
taining to his business as a distiller, or a 
rectifier, or a compounder, which will tend 
to establish either the verity or the want of 
verity of these books; that for the purposes 
of the government every book which a dis- 
tiller keeps is to a certain extent a gov- 
ernment book; that he cannot claim that 
any book in which he makes an entry per- 
taining to his distilling business is his pri- 
vate book. It belongs to the government. 

True, if he made truthful entries in his 
government books they would tell the same 
story, and only the same story, which would 
be told in his private books, and the two 
would correspond— and the question is: 
Should any honest distiller be afraid of a 
comparison between the books which he has 
kept for his private information and thfe 
books which the law requires him to keep? 
The truth will not hurt him, and if he has 
been guilty of any malpractice, then the gov- 
ernment, it seems to me, has the right to 
examine any of the books which he has kept 
in the progress of his business, for the pur- 
pose of determining the correctness of the 
books which the law requires him to keep. 
The law requires that he shall keep these 
books correctly. The question to be deter- 
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mined is: Has he kept them correctly? And 
for the purpose of determining that it seems 
, to me that any book pertaining to his dis- 
tilling business may be examined rightfully 
by the officers of the government. And this 
does not seem to me to infringe upon any 
of the rights yvhich are guaranteed to the 
citizen by any of the provisions of the con- 
stitution, especially by the fourth and fifth 
amendments, which were invoked by coun- 
sel on the argument, which protect the citi- 
zen against unreasonable seizures and 
searches; also the amendment which pro- 
tects the citizen against being compelled to 
give evidence against himself. Nor is the 
examination of these books, under the cir- 
cimis'tances, it seems to me, an unreasonable 
claim on the part of the govemmenL The 
distiller, by entering upon the business un- 
dej^ the terms of the law, has in efiEect con- 
ceded to the government the right to the 
fullest and most thorough examination of 
all his affairs as a distiller. In this busi- 
ness he has no secrets from the government. 
Such examination is to be made under the 
order of the coiirt, and in presence of the 
party or his counsel. 

So, too, it seems to me there is no viola- 
tion of the principle that no man shall be 
compelled to bear witness against himself. 
The law, as it has been administered in 
this country, from the organization of our 
government, has allowed the books of even 
a criminal to be used, and entries made by 
him upon his books were admissible in evi- 
dence against him for the purpose of con- 
victing him of a criminal ofEense. But this 
is not a criminal offense. This is a pro- 
ceeding against certain property in rem, 
which Is inculpated for a violation of the 
revenue laws; and it would seem to me 
that the question whether a party should be 
compelled to bear witness against , himself 
or not in a criminal case, is not raised by 
this proceeding. If these parties were in- 
dicted tmder the criminal clauses of the law, 
the objection might be well taken, but I do 
not think that question is raised here. 
Therefore it seems very dear to me that 
these books which pertain to the manage- 
ment of this property and the management 
of his business, whether the distiller calls 
them his private books or not, are the prop- 
er subjects of examination under the orders 
of the court, for the purpose of determining 
whether he has truthfully kept the books 
which the law requires him to keep, and has 
conducted his business as a distiller accord- 
ing to law. 

The act of June 22, 1874, "amending the 
customs-revenue laws and repealing moie- 
ties," as it is called, provides in the fifth 
section, "that in all suits and proceedings, 
other than criminal, arising under any of 
the revenue laws of the United States, the 
attorney representing the government, when- 
ever, In his belief, any business book, in- 
voice or paper, belonging to or under the 



control of the defendant or claimant, will 
tend to prove any allegation made by the 
United States, may make a written motion 
particularly describing such book, invoice, or 
paper, and setting forth the allegation which 
he expects to prove; and thereupon the court 
in which suit or proceeding is pending, may, 
at its discretion, issue a notice to the de- 
fendant or claimant to produce such book, 
invoice, or paper in court, at a day and hour 
to be specified in said notice, which, togeth- 
er with a copy of said motion, shall be serv- 
ed formally on the defendant or claimant 
by the United States marshal, by delivering 
to him a certified copy thereof, or otherwise 
serving the same as original notices of suit 
in the same court are served; and if the 
defendant or dairnant shall fail or refuse 
to produce such book, invoice, or paper, in 
obedience to such notice, the allegations 
stated in said motion shall be taken as> con- 
fessed, unless his failure or refusal to pro- 
duce the same shall be explained to the sat- 
isfaction of the court. And if produced, the 
said attorney shall be permitted under the 
direction of the court, to make examination 
(at which examination the defendant or 
dairnant, or his agent, may be present) of 
such entries in said book, invoice, or paper, 
as relate to or tend to prove the allegation 
aforesaid, and may offer the same in evi- 
dence on behalf of the United States. But 
the owner of said books and papers, his 
agent or attorney, shall have, subject to 'the 
order of the court, the custody of them, ex- 
cept pending their examination in. court as 
aforesaid." 18 Stat. 186. 

Now it is daimed that the provisions of 
this law give the distillers the control of 
their books; that is, that the government 
has no right to seize the boolcs, but may sim- 
ply require the distiller or rectifier to pro- 
duce his books or take the consequences 
which the law imposes upon him; that is, 
the confession of the allegations which the 
district attorney says the books will tend to 
prove. 

I do not construe this law as. necessarily 
implying that the govermnent may not ex- 
amine these books for the purpose of deter- 
mining whether there ■ is anything in them 
which will tend to prove or disprove the 
charges made against these distillers. And 
I come to the conclusion that for the pur- 
pose of this case I shall require the books 
of these pai-ties to be produced before one 
of the commissioners of this court at once, 
where the government officers may have an 
opportunity of examining them. After that, 
it will be for the court to say whether they 
will be treated as inculpated property or not. 
If these books, when examined, shall turn 
out to be another set, or may be properly 
understood to be another set of government 
books or another set of books pertaining to 
this business of distilling, showing a differ- 
ent statement of facts from what is shown 
in the government books, I should think it 



U. S. V. MASON (Case Ko. 15, 736 J 



[26 Fed, Cas. page 1192] 



would be the duty of the court to treat 
them as belonging to the government,— that 
is, they should be considered as the true dis- 
tillery books. 

The order of the court will be that the 
books in question, or rather the safes and 
vaults in question, shall be opened in the 
presence of the marshal and collectors of in- 
ternal revenue; that the books and papers 
therein be taken before Mr, Hoyne, the com- 
missioner, and there subjected to the ex- 
amination of the district attorney and such 
oflGlce:^ of the government as he may desire 
to have examine them, the owners of the 
property, of course, having the right to be 
present, represented by covmseL, during such 
examination. 

[Mr. Ward: At the opening of the safes 
I desire also that the revenue officers be per- 
mitted to be present, as it may turn out 
that there is other property that is a proper 
subject of seizure in the ordinary sense for 
tne purpose of perfecting that. I suppose, 
while they are not named by yotu* honor, 
they will be included in the order. 

[The Court: Veiy well, that will be proper. 

tMr. Smith: The court will see, by refer- 
ence to the papers, that the motion of the 
district attorney does not specify the books 
as the law requires. It seems to me that 
the court ought to specify what books are 
to be produced. 

[The Court: I think that is to be deter- 
mined when we ascertain what books are 
in there. The fact is, here, these safes or 
vaults are a part of these premises which 
have not been explored. They are like a 
secret room belonging to these premises 
which hg.s not been examined, and to which 
the ofEtcers of the government have been de- 
nied access. I think they ought to be open- 
ed for the purpose of exploring. 

[Mr. Smith: That I do not dispute. The 
point is, what books shall be produced be- 
fore Hoyne? 

[The Court: All books that are found 
when these safes are opened are to be pro- 
duced. 

[Mr. Smith: Without reference to what 
they contain? 

[The Court: Yes, sir; the presumption is 
that they belong to the business of the dis- 
tillery. Of course, there may be books there 
that have no application to it. But who can 
determine that before they are ex:amined? 
And the only place then, will be before the 
commissioner. 

[Mr, Jussen: Do we imderstand your hon- 
or to hold that, under the law of 1874, the 
government has the right of seizure origi- 
nally, aside from the request for the produc- 
tion of the books upon notice? 

[The Court: I think so. I think I have 
examined the question sufficiently to satisfy 
myself that these books should be produced. 
I have not put my decision upon the ground 
that these books were inculpated property, 
because if they pertain to the business of 



distilling or rectifying, they are part of 
the government books. They are part of 
the books that pertain to that business, and 
the government has the right of access to 
all of them. 

[Mr. Ward: This order will take effect 
immediately? 

[The Court: Yes, sir.] 2 

Judge Dyer, in the Eastern district of Wiscon- 
sin, in U, S. V. Three Tons of Coal [Case No. 
16, 515], approved the above decision and made 
substantially' the same rulings. 



Case No. 15,736. 

UNITED STATES v. MASON. 

[12 Blatchf..497.] 1 

Circuit Court, S. D. New York. April 24, 
1875. 
Counterfeiting — Indictment for Uttebino — 
Description — Variance. •^ 

1. In an indictment for uttering a counterfeit 
bill, if the bill is incorrectly described in re- 
spect to its bill number, the variance is fatal. 

2. Where such an indictment purports to set 
forth an exact copy of the bill, the description 
set forth, though needlessly particular, must 
conform to the instriunent given in evidence. 
But, a meVe literal variance will not be fatal, 
A variance is literal, when it does not make -a 
word different in sense and grammar, but 
leaves the sound and sense^ in substance, tne 
same. 

[Distinguished in U. S. v. Marcus, 53 Fed. 

784.] 
[Cited in People v. Phillips, 70 Cal. 65, 11 

Pae. 495.] 

3. An indictment for uttering a counterfeit 
United States note, gave incorrectly the ab- 
breviations of certain Latin words which form- 
ed an inscription upon the seal of the treas- 
ury of the United States, as stamped on all 
genuine United States notes. The indictment 
contained letters upon what was intended to 
be a copy of such seal, but those letters did 
not form the abbreviations found in the note 
offered in evidence, nor did they form any word, 
Latin or English: Eeld, that, as the inscrip- 
tion on the seal on the note contained no com- 
plete word, and as the letters set forth in the 
indictment, as the description, did not form any 
tvord, either Latin or English, it was impossi- 
ble to say that any word had been omitted or 
incorrectly given, and the variation was one 
in respect of letters, and was not fatal. 

[Distinguished in U. S. v. Marcus, 53 Fed. 
784.] 

4. The indictment omitted the word "to" 
from the phrase "pay to the bearer:" Held, 
that the variance was not material. 

[Cited in People v. Phillips, 70 Oal. 65, 11 
Pac. 495.] 

5. The indictment inserted the word "on" 
before the word "duties" in the phrase "all 
other dues to the United States, except duties:" 
Held, that the variance was unimportant. 

6. The indictment used the words "counter- 
feited bill" while the note read "counterfeit 
bill:" Eeld, that this was merely a literal va- 
riance. 

[This was an indictment against George A, 
Mason upon the charge of uttering a coimter- 
feit bill.] 

2 [Prom 21 Int. Eev. Eec. 245.] 
1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Ambrose H. Purdy, Asst. 13. S. Dist. Atty. 
Benjamin B. Poster, for defendant. 

BENEDICT, District Judge. The indict- 
ment in this case displays such extreme care- 
lessness on the part of the draughtsman, 
that any attempt to try it woiild be expected 
to raise questions of variance. As found, 
the indictment contains eight counts, some 
•charging the uttering, others the possession 
with intent to utter, counterfeit bills, par- 
ticularly described in each count. Several 
of the counts were necessarily abandoned 
because the bills therein described, although 
set out vpith extreme detail, were incorrectly 
described in respect to the bill number, a 
variance in respect to the bill number which 
is placed upon all bills, for the purpose of 
identifying the bill, being held to be fatal. 
In consequence of this ruling, no evidence 
■could be produced in support of the first, 
fifth and sixth counts. The fifth and sixth 
counts contained the additional defect, of 
charging the uttering of a national currency 
circulating note where the bill set out at 
length in the count was a United States 
note. The fourth count also fails, Inasmuch 
as it charges the uttering of a bill pui-porttng 
to be of the denomination of twenty dollars, 
while at the same time it describes a fifty 
dollar bill. The charges are, therefore, re- 
duced to those contained in the second, third, 
seventh and eighth counts, and, in regard to 
each of these, the bill offered to support it 
presents a question of variance. The objec- 
tions taken to these bills were overruled at 
the trial with leave to argue the question 
more deliberately, upon a motion for a new 
trial, in case of conviction. The jury hav- 
ing found the accused guilty of the offenses 
set forth in the second, third, seventh and 
eighth counts, a motion for a new trial has 
accordingly been made, upon the ground that 
the bills admitted in evidence do not con- 
form to the descriptions given in the indict- 
ment 

In each of the counts under consideration, 
the accused is charged in respect to a par- 
ticular bill which the count states to be "^s 
follows," and then adds, with absurd par- 
ticularity, what is intended for a copy of 
every word and figure both on the face and 
on the back of the bill. The words "which 
is as follows," in these coimts, are equiva- 
lent to the words "words and figures follow- 
ing," and must be held to mean, that the 
tenor of the bill is given. Under such an 
indictment, the rule is, that the description 
eet forth, although needlessly particular, 
must conform to the instrument given in evi- 
dence. By this, however, is not meant, that 
a mere literal variance will be fatal. Vari- 
ances which may be fairly considered to be 
merely literal, which do not make a word 
different in sense and grammar, which leave 
the sound and sense, in substance, the same, 
are not considered material variances, within 



the rule. U. S. v. Hinman [Case No. 15,370], 
The rule, of late, has been much relaxed. 
May V- State, 14 Ohio, 466, As respects the 
bill offered in support of the second count, 
it appears, that the abbreviations of certain 
Latin words which form an inscription upon 
the seal of the treasury, as stamped on all 
genuine bills, are incorrectly given in the in- 
dictment. In the indictment, letters appear 
upon what is intended to be a copy of the 
seal, but those letters do not form the abbre- 
viations found in the bill offered, nor do they 
form any word, Latin or English. Another 
variance appears on the back of the bill. In 
the indictment, the phrase is "except on du- 
ties." In the bill, it reads "except duties." 
In another place, the words of the indictment 
are "counterfeited bill," while the bUl reads 
•'counterfeit bill." In jhe third coimt, sim- 
ilar discrepancies In respect to the- inscrip- 
tion on the seal appear, while the words 
"hard labor," found on the back of the bill, 
do not appear in the indictment; also, the 
words "its full value" read, in the indict- 
ment, "is full value." In the fourth count, 
errors in respect to the inscription on the 
seal also appear, and, in addition, the word 
"coimterfeited," found in the indictment, 
does not appear upon the bill offered in evi- 
dence. In the seventh and eighth counts, 
the inscription on the seal is not correctly set 
forth, and the word "pther" is omitted, in 
setting forth the endorsements on the bill. 
If these various discrepancies were all to 
be found in each count, it would be impossi- 
ble to disregard them. But, they are dis- 
tributed among several coimts, and, inas- 
much as each coimt contains a separate 
charge in respect to a different bill, it be- 
comes necessary to consider each count by 
itself. If any one count be supported by the 
bill offered in evidence mider it, the convic- 
tion upon that count can be sustained, what- 
ever might be the result as to the other 
counts. I consider, then, the second coimt. 
Here, the variances are in the inscription on 
the seal; the omission of the word "to;" 
the insertion of the word "on;" and the ad- 
dition of the letters "ed" to the word "coun- 
terfeit." As respects the defect in setting 
forth the abbreviations which form the in- 
scription on the seal, I think they may be 
disregarded, as being a mere variation in 
letters. The inscription on the bill contains 
no complete word, and the letters set forth 
in the indictment, as the inscription, do not 
forrn any word, either Latin or English. It 
is impossible, therefore, to say that any 
word has been omitted or incorrectly ^ven. 
The variation is in respect to letters. The 
next defect is the omission of the word "to" 
from the phrase "pay to the bearer." But, 
this defect is not such as changes the sense 
in any way. The contract stated remains 
the same. Such a variance is not deemed 
material. In Quigley v. People, 2 Scam. 301, 
the word "or" was omitted from the phrase 
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"B. Ay mar or bearer," The variance was 
held Tinimpdrtant. See, also, May v. State, 
14 Ohio, 466. The next defect consists i^ 
inserting the Tvord "on" before the word "du- 
ties," in the sentence "all other dues to the 
United States, except duties." Here, too, 
the insertion makes no change in the sense, 
and, if the word "or" could be omitted from 
the phrase "B. Aymar or bearer," the vari- 
ance in question is, certainly, unimportant. 
The remaining defect is in the addition of 
the termination "ed" to the word "counter- 
feit." This is merely literal. No word 
different in sense and grammar is made. 
In Com. v. Parmenter, 5 Pick. 279, upon a 
question of variance, it is said: " 'I prom- 
ised' would be construed to mean, 'I prom- 
ise.' " See, also, Butler v. State, 22 Ala. 48. 
In respect to all these difEerenees, I also re- 
mark, that no request was made to have 
them submitted to the juiy— a course sug- 
gested by the court in U. S. v. Hinman [su- 
pra]. My conclusion, therefore, is, that, in 
admitting the bill offered to support the sec- 
ond count, I went no further than other 
courts have gone, and, as to this count, I 
hold -that the conviction must stand. 

As to the other coimts, I do not feel called 
on to express an opinion, inasmuch as the re- 
quirements of justice will be satisfied if judg- 
ment be entered upon the second count alone. 
Sentence wiU, accordingly, be pronounced 
upon the second count alone. 



Case No. 15,737. 

UNITED STATES v. MASON et al. 

[2 Bond, 183.] 1 

Circuit Court, S. D. Ohio. Oct. Term, 1868. 

Post-Opfice — Postage Stamps — DEPurr Post- 
master — Suueties OS BOSD. 

1. Section 3 of the act of congress of March 
3, 1851 [9 Stat 589], authorizes tiie postmaster- 
general to deliver postage stamps to a deputy 
postmaster without prepayment. 

2. The intention of congress hy said section 
was to require prepayment for postage stamps 
of peiJsons not deputy postmasters. 

3. Under the said act, the sureties upon the 
official bond of a deputy postmaster are liable 
for postage stamps received by their principal. 

4. The sureties upon the bond of a deputy 
postmaster, which stipulates that the princi- 
pal shall faithfully account for postage stamps 
received by him, are liable as upon a valid con- 
tract at common law. 

At law. 

Durbin Ward, U. S. Dist. Atty. 
H. H. Hunter, for defendant 



1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



OPINION OF THE COURT. This is an ac- 
tion of debt against Columbus B. Mason, on 
his bond as a deputy postmaster at Cirele- 
ville, Ohio, and against the other defendants, 
as the sureties of Mason. The declaration 
sets out at length the conditions of the bond, 
one of which is that the said Mason, as a 
deputy postmaster, "shall faithfully account 
with the United States, in the manner di- 
rected by the postmaster-general, for all 
moneys, jtostage stamps, stamped envelopes, 
bills, bonds, notes, drafts, receipts, vouchers, 
and other property and papers, which he, 
as postmaster, or as agent and depositary 
as aforesaid, shall receive for the use and 
benefit of the said post-oflace depai-tment" 
Various breaches of the bond are assigned; 
and, among others, it is averred that Mason 
and his sureties did not account for all the 
postage stamps, envelopes, etc., received by 
Mason from time to time, as deputy post- 
master. For the purpose of a decision of the 
question now before the court, it is not nec- 
essary to notice the other breaches assign- 
ed. The sureties have filed several special 
pleas, setting up matters of defense to the 
action on the' bond. Among others, there is 
an eighth plea, which is, in substance, that 
Mason, as deputy postmaster, faithfully ac- 
counted for and paid over ail moneys for 
which he was accountable, and which Is 
claimed as due from him, "except such part 
thereof as may have arisen as proceeds of 
sales of postage stamps and stamped enve- 
lopes, if any such were placed in his hands, 
or furnished to him by the postmaster-gen- 
eral;" as to which they aver that the plain- 
tiff is not entitled to recover against them 
as sureties, "because they say the said Co- 
lumbus B. Mason, in his said capacity of 
deputy postmaster, or otherwise, was not 
an assistant treasurer, or a designated de- 
positary of the United States, and that it 
was not lawfully competent for the post- 
master-general, or any other officer or agent 
of the plaintiff, to furnish to him, the said 
Columbus B. Mason, in his said capacity of 
deputy postmaster or otherwise, postage 
stamps or stamped envelopes, except upon 
payment thereof in advance." 

To this plea there is a general demurrer,, 
and upon that the question before the court 
arises. It presents the single inquiry, wheth- 
er the sureties in the bond of an assistant 
postmaster are liable for postage stamps de- 
livered by the postmaster-general to such 
assistant, for which he has failed to ac- 
count It is insisted, by the counsel for the 
sureties, that the postmaster-general had no 
authority, under any la,w of the United 
States, to deliver postage stamps or stamped 
envelopes to a deputy postmaster but upon 
prepayment for them, and that the sureties 
are not responsible for a failure by the as- 
sistant postmaster to account for them in 
his settlement with the post-office depart- 
ment The decision of the question depends 



[26 Fed. Cas. page 1195] 



(Case No. 15,737) U. S. v. MASON 



on tlie construction to be given to a part 
of section 3 of the act of Mareli 3, 1851 (9 
Stat. 589), whicli was in force wlien tlie 
bond was executed. Tlie first clause of tliat 
section provides, "tliat it shall be the duty 
of the postmaster-general to provide and 
furnish to all deputy postmasters, and to all 
other persons applying and paying therefor, 
suitable postage stamps, of the denomina- 
tion of three cents, and of such other de- 
nominations as he may think expedient, to 
facilitate the prepayment of postages pro- 
vided in this act." Thus the issue is pre- 
sented, whether the sureties are liable for 
postage stamps delivered to a deputy post- 
master, or to any other person, without pre- 
payment on delivery; and whether the post- 
master-general is authorized to deliver them 
to a deputy, except on such prepayment. And 
it is insisted, that as the stamps delivered 
to Mason, the deputy postmaster, were not 
thus paid for, but charged in his account at 
the post-office department, the sureties are 
not liable for any balance appearing to be 
due from him, accruing from his failure to 
pay or account for such stamps. It Jnay be 
noticed, in the first place, that the bond 
given by the deputy postmaster, and execut- 
ed by his sureties, provides that Mason, as 
deputy postmaster, "shall faithfully account 
with the' United States, in' the manner di- 
rected by the postmaster-general, for all 
moneys, postage stamps, * * w which he, 
as postmaster, or as ■ agent and depositary, 
shall receive for the use and benefit of said 
post-office department." Such was the ex- 
press undertalsing of the parties to the bond, 
as prepared and furnished by the postmas- 
ter-general. That officer construed the sec- 
tion of the law referred to as authorizing 
him to deliver stamps to a deputy postmas- 
ter without requiring prepayment He has, 
therefore, made special provision in the 
bond- for the liability of the deputy to ac- 
count for such stamps; and the sureties, by 
the express condition of the bond, undertatie 
that he shall so account 

It seems to the court to be the plain con- 
struction of the section of the act of 1S51 
referred to, that the postmaster-general was 
authorized to deliver stamps to a deputy 
postmaster without prepayment, and that 
the requirement to prepay has reference to 
persons not deputy postmasters, who may 
apply for stamps. This is. the grammatical 
construction of the words of the section; and 
there are strong reasons for the conclusion 
that such was the intention of congress. 
The provision referred to evidentiy presup- 
poses that under the security afforded by 
the official bond of- a deputy postmaster, he 
may be intrusted with stamps at the discre- 
tion of the postmaster-general without re- 
quiring payment upon delivery. .But as to 
others, not officially connected with the post- 
office department, and who, for their inter- 
est or convenience, apply for stamps, they 



should be required to pay for them on de- 
livery. It would be inconvenient and unsafe 
for the government to give credit to and 
open accounts with every individual to 
whom stamps were delivered; but this ob- 
jection does not apply to those delivered to 
deputy postmasters, acting imder the ob- 
ligation of an official oath and an official 
bond, and with whom accounts were neces- 
sarily opened 'by the post-office department. 
This view is fortified by reference to sec- 
tion 11 of the act of March 3, 1847 (9 Stat 
201). It authorized the postmaster-general 
to prepare stamps to be attached to letters 
in prepayment of postage, and provided as 
foUows: "Which said stamps the postmas- 
ter-general may deliver to any deputy post- 
master who may apply for the same, the 
deputy postmaster paying or becoming ac- 
countable for the amount of the stamps so 
received by him." Under this provision, no 
stamps could be delivered to any other per- 
son than a deputy postmaster, who might 
pay for the same, or give security for the 
payment therefor, as prescribed by the post- 
master-general. It was doubtiess found, as 
the operations of the department were en- 
larged, that it would be promotive of the 
public convenience, and increase the ef- 
ficiency of the department, that persons not 
postmasters should be authorized, at the 
discretion of the postmaster-general, to re- 
ceive stamps, but only on the condition of 
prepayment; and that as to postmasters, 
they shoidd be relieved from any obligation 
to pay as delivered, and that stamps re^ 
ceived by them should be charged in their 
accoimt current That this was the reason 
of the change in the law, as made by the 
act of 1851, seems most obvious. The court 
has, therefore, no hesitancy in holding, that 
under the last-named act the sureties of 
Mason are liable, as well for postage stamps 
received by him as for moneys received for 
postages. I am imable to perceive that 
there is any hardship on the sureties from 
this construction of the statute, as they ex- 
pressly agreed in the bond to be liable for 
postage stamps received by their princi- 
pal. But if this construction of the statute 
is erroneous, are not the parties to this 
bond liable upon it as an instrument at 
common law? They agree by the terms of 
the bond that the postmaster shall faith- 
fully account for postage stamps received 
by him. Is it not an agreement or stipula- 
tion that may be enforced by the govern- 
ment irrespective of the statute? I am not 
aware that this precise point has been ad- 
judicated by the supreme court Yet it 
seems dear, that by analogy to the princi- 
ple decided by the supreme court in the case 
of U. S. V. Linn, 15 Pet [40 U.^S,] 290, the 
doctrine indicated may be sustained. That 
was a suit against Linn and the sureties 
in his bond as a receiver of public moneys 
in Illinois, alleging a defalcation in not ac- 
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counting for moneys received hy him as 
-such. The sureties, among other matters of 
defense, filed a plea of non est factum. It 
was based on the fact that no seals were 
affixed to the signatures of the sureties to 
the bond when executed by them. It was 
Insisted by the counsel for the sureties, that 
the bond, not being executed according to 
the requirement of the act of congress, was 
-a nullity as to them. The statute required 
receivers of public monays to give bond for 
the faithful discharge of their duties, with 
approved security. The question as to the 
validity of the bond was elaborately argued 
in the supreme court It was admitted in 
the case, that as to the sureties, the bond 
being signed without their seals, was not 
technically a bond according to the common 
Jaw definition of that instrument; and it 
was insisted, that not being a bond, as re- 
quired by the statute, it did not bind the 
.sureties. But the court held, that although 
the bond was not strictly a bond without 
the seals of the parties to it, and not there- 
fore within the letter of the statute, yet 
as the statute -did not declare a bond not ex- 
ecuted in strict pursuance of the statute to 
be void, it created a legal obligation on the 
part of the sureties. The court very dis- 
tinctly held, that though the statute requir- 
ed a bond with approved security, "a mort- 
gage, or any other approved security, vol- 
imtarily given, would, no doubt, be valid, 
and it would be no very forced interpreta- 
tion of this act to consider the instrument 
as such security." Without quoting further 
from the opinion of the court, the point un- 
der consideration is briefly stated in the syl- 
labus of the report, as foUows: "If the con- 
tract signed by the defendants was enter- 
ed into for a lawful purpose, not prohibited 
by law, and is foimded on a sufficient con- 
sideration, it is a valid contract at common 
law." And the court remark, in their opin- 
ion: "There ought to be some yevy strong 
grounds to authorize a court to declare a 
contract absolutely void, which has been 
voluntarily made, upon a good considera- 
tion, and delivered to the party for whose 
benefit it was intended." The court can per- 
<;eive no reason why the bond of the post- 
master Mason, signed by his sureties, is 
not valid as to all the parties, within the 
doctrine settled by the supreme court in the 
■case referred to The sureties voluntarily 
undertook, by the very terms of the bond, 
that their principal should faithfully ac- 
<jount for postage stamps received by him. 
Upon the theory that the statute did not 
authorize, in terms, the delivery of postage 
.stamps to a deputy postmaster without pre- 
payment, yet as this bond, stipulating for 
the liability^of the sureties, was founded up- 
on a good consideration, was executed in 
^od faith, and was not prohibited by law, 
it is within the scope of the decision of the 
supreme court a valid bond. And the de- 
murrer to the ei^th plea must be sustained. 
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UNITED STATES v. MASON. 

[2 Cranch, C. 0. 410.] i 

Circuit Court, District of Columbia. May 
Term, 1823. 

Lauceny— Ownership of Goods—Loodb op 
Ckime. 

1. If a man steals goods in North Carolina 
and brings them here, he is guilty of larceny 
here. 

[Cited in U. S. v. Hankey, Case No. 15,328; 

U. S. v.- Mortimer, Id. 15,821.] 
[Cited in Worthmgton v. State, 58 Fed. 407.] 

2. A dead man cannot be the owner of goods. 
It is not sufficient to state them to be the 
{joods of one A. B. deceased. 

Indictment [against John Mason] for steal- 
ing a pair of golden suspender buckles and 
a brass pistol "of the goods and chattels of 
one Edward Rumney, deceased." Edward 
Bumney was master of a vessel wrecked 
on the coast of North Carolina. The prison- 
er was one of the mariners. Rumney was 
drowned. There was evidence that the ar- 
ticles belonged to Rumney, and were found 
on the prisoner, who had offered them for 
sale, and had given contradictory accounts 
of the manner in which he obtained them, 
and claimed them as his own. 

Mr. Hewitt, lor the prisoner, qontended 
that although he might have stolen them in 
North Carolina, it was not larceny here. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) stopped Mr. Hewitt in his ar- 
gument, and said it had been often decided 
by this court, that if a larceny be committed 
in any of the states, and the thief bring the 
stolen goods into this district, he is guilty 
of larceny here. U. S. v. Tolson [Case No. 
16,530], at December term, 1805. 

Mr. Hewitt, in argument to the jury, con- 
tended that larceny cannot be committed .un- 
less of the property of some person in ex- 
istence. The property, if taken by the' pris- 
oner, was taken after the death of Captain 
Rumney, and no administration has yet been 
granted upon his estate. The buckles and 
pistols were not the property of any person 
at the time they were taken; so that no 
larceny of them could have been committed, 
even if taken with a felonious intent. But 
he had a right to take possession of the 
goods. There is no evidence that he knew 
they belonged to Captain Rumney. 

Mr. Swann, contra. The law here differs 
from that of England in relation to testa- 
mentary affairs. There the ordinary grants 
letters of administration, and until they are 
granted the goods are to be called the goods 
of the ordinary. Here the letters of admin- 
istration are granted by the courts; and if 
this indictment should be adjudged bad, he 
should send up another, charging the goods 
as of the goods and chattels of the orphans' 
court 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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After the jury had retired, they came in 
and asked the court to instruct them, wheth- 
er the indictment could he supported for 
larceny of the goods of a dead man. 

THE COURT (THRUSTON, Circuit Judge, 
absent) answered, that a dead man could 
not have goods and chattels; and that, there- 
fore, the indictment could not he supported. 



Case Wo. 15,739. 

UNITED STATES v. MASTERS. 

[4 Cranch, O. C. 479.] i 

Circuit Court, District of Columbia. Nov, 
Term, 1834. 

Witness— Evidence to Discredit. 

Evidence will not he admitted that the wit- 
ness is a common prostitute, to 'discredit her 
testimony. The question must be confined to 
her general reputation for veracity, and wheth- 
er from his Iinowledge of that general reputa- 
tion he would believe her upon oath. 

[Cited in Fletcher v. State. 49 Fed. 133.] 

Indictment [against William T. Masters] for 
assault and battery. 

Mr. Brent, for the defendant, offered to 
prove that the witness for the prosecution 
was generally reputed to be a common pros- 
titute, in order to discredit her testimony; 
and cited 2 Hayw. (N, C.) 300; Hume v. Scott, 
3 A. K, Marsh. 261; Com. v. Murphy, 14 
Mass. 3S7. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the rule which this court has 
adopted, is that laid down by Starkie, and 
the question must be confined to the general 
reputation of the witness as to veracity; and 
whether, from his knowledge of that general 
reputation, he would believe her upon oath. 
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UNITED STATES v. MATHOIT. 

[1 Sawy. 142; 2 n int. Rev. Rec. 158.] 

District Court, D. Oregon. April 20, 1870. 

IsTEBNAL Revenue — Distiller-^ Proof op Vio- 
LATios OF Law — Setting Aside Veruict. 

1. Section 44 of the act of July 20, 1868 (15 
Stat. 142), is applicable to any person who dis- 
tils spirits (15 Stat. 150) wiliout having paid 
the special tax therefor, or given bond, as re- 
quired by law, whether such person has regis- 
tered his still or given notice of his intention 
to engage in the business or not. 

2. Where unstamped spirits are found in the 
premises of the defendant which contain the 
machinery and appliances for distilling spirits, 
this fact unexplained is sufficient to justify the 
jury in finding that such spirits were distilled 
on the premises, and since the last inspection 
of them by the ganger. 

3. Jury instructed that the evidence would 
justify them in finding that certain premises 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by L. S. B. Sawyer, Esq., and 
Iiere reprinted by permission.] 



and still continued to he the property of the 
defendant^ as before then stated by him in his- 
act of registry and notice of intention to distill^ 
and therefore were employed in the illegal dis- 
tillation in question, with his consent and 
for his benefit. 

4. When it is shown that certain property 
belongs to a particular person, the law presumes- 
that the ownership remains unchanged, until 
the contrary appears, 

5. A correct verdict should never be set aside- 
on account of supposed or actual error in the 
process or means by which it was obtained. 

This was an indictment [against Edward 
Mathoit] under section 44 of the act of July 
20, 1S68 (15 Stat. 142), for carrying on the 
business of a distiller, without having paid 
the special tax therefor, or given bond, as 
required by law. On March 18, the case was 
tried upon the plea of not guilty, when the 
.iury found the defendant guilty as charged 
in the indictment, and recommended him to- 
the mercy of the court Afterwards, a mo- 
tion for a new ti'ial was argued by counsel,, 
and taken rmder advisement. 

J. C. Cartwright, for plaintiff. 
David Logan, for defendant 

DEADY, District Judge. Section 44 of the- 
act of July 20, 1868 (15 Stat 142), provides: 
"That any person who shall carry on the 
business of a distiller * * * without hav- 
ing paid the special tax as required by law, 
or who shall carry on the business of a dis- 
tiller without having given bonds, as requir- 
ed by law, * * * shall, for every such of- 
fense be fined not less than ?1,000 nor more 
than $5,000, and imprisoned not less than 
six months nor more than two years." 

On February 25, 1870, the grand jury of 
this district foimd an indictment against the 
defendant, Edward Mathoit, of Marion coim- 
ty, for violation of the above section. The 
indictment contains two counts. By the first, 
the defendant is accused of carrying on the 
business of a distiller, continuously between 
May 1, 18G9, and February 14, 1870, without 
having paid the special tax therefor; and by 
the second with carrying on such business be- 
tween the dates aforesaid, continuously, 
without having given the .bond therefor, as 
required by law. 

The defendant demurred to the indictment 
for that it did not state facts sufficient to- 
constitute a crime. In support of the demur- 
rer, counsel for the defendant argued that 
section 44 vfas not applicable to mere illicit 
distilling, but only where a party had regis- 
tered his still and given notice of his inten- 
tion to engage in the business, and then did 
so without paying the tax or giving the bond. 
Upon this construction of the act, and the- 
fact, that the indictment did state that the 
defendant had registered and given notice of 
his intention to distill, it was claimed that tbe- 
indietment was insutficient. The court over- 
ruled the demurrer, and the defendant plead 
ed "not guilty." 
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Section 39 of tlie act defines a distiller in 
these words: "Every person who produces 
distilled spirits, or who brews, or who makes 
mash, wort, or wash fit for distillation or 
the production of spirits, or who by any pro- 
cess of vaporization separates alcoholic spirit 
from any fermented substance,, or who mak- 
ing or keeping mash, wort or wash, has also 
in his possession or use a still, shall be re- 
garded as a distiller."* 

If a person who does any of these acts is 
to be regarded as a distiller, it is too plain 
for argument that for the time being he must 
be regarded as being engaged in the business 
of a distiller, and in violation of section 44, 
unless he has paid the special tax and given 
the bond. And this must be so whether he 
has registered and given notice of his inten- 
tion to distill or not. The neglect to perform 
these mere preliminary precautionary condi- 
tions, does not secure immunity from the 
weightier matters of the law— the obligation 
to pay the tax and give the bond. To sup- 
port the charge of violating section 44, it is 
not necessary to aver or prove that the ac- 
cused had registered his still, or given notice 
of his intention to distill, but only that he 
was engaged in the business of a distiller in 
any of the ways or by any of the means speci- 
fied in the foregoing definition of a distiller, 
without having paid the special tax or given 
bond, as required by law. The grounds of 
the motion for a new trial are substantially, 
that the verdict is contrary to law and the 
evidence, and not warranted by either, and 
that the court misdirected thB jury. 

It appears from the evidence that the de- 
fendant and his father, quite -an aged man, 
lived together on a farm in the immediate 
vicinity of Butteville, in the county and dis- 
trict aforesaid upon which, among other 
things, they had planted and cultivated a 
vineyard. On the premises there was a 
small building, situate on the side of -a hill. 
The lower room was partly undergi'ound, 
and opened out on the lower side of the hill, 
and at the date of the indictment and for 
nearly a year previous, was used as a ware- 
room for wines and spirits. The upper room 
was used as a distillery, and contained the 
still hereinafter mentioned, and some mash- 
tubs, and the like. 

On December 5, 1868, the defendant (by 
form 26) registered the stiU in question, to be 
used, and set forth therein that it was set up 
near Butteville, and that Edward Mathoit 
was the owner of the same; that its cubic 
contents were fifteen gallons; and that it was 
to be used to make grape brandy; and on 
March 10, 1869, he gave notice (by form 27) 
of his intention to engage in the business of 
distilling brandy from apples and grapes in 
the building owned by himself, near the vil- 
lage of Butteville, with one copper still, 
twelve inches in diameter and twenty-eight 
inches high, containing 13.07 gallons, and also 
some tubs, containing in all 68.25 gallons of 
fermenting material— grapes and apple pum- 



ice; and that the premises on which the dis- 
tillery were situate were owned by him. The 
defendant then paid the special tax and gave 
bond as a distiller for the remaining portion 
of the revenue year 1868, which expired on 
the last of April, 1869. No notice of change 
of ownership or intention to distill was given 
to the assessor after that, nor did any one 
pay any special tax, or give any bond on ac- 
count of or in connection with this still or 
apparatus thereafter. About February 23, 
the collector seized the distillery and ap- 
paratus, and turned them over to the marshal 
to be proceeded against as forfeited, in this 
court. A judgment of condemnation has 
since been given against the property, no one 
appearing to claim it, together with 900 gal- 
lons of wine and 212 gallons of distilled spir- 
its, seized on the premises at the same time. 
Among the packages of distilled spirits was 
one containing twenty-two wine gallons, 
which had been gauged and stamped for the 
defendant by Kilbourne, ganger of the dis- 
trict, hi July, 1869, at which time the defend- 
ant told the gauger that he had no other spir- 
its that needed stamping. • The unstamped 
spirits were in five or six packages, and were 
30 or 40 per cent, below proof, or about one 
third in volume of alcohol- proof spirits being 
one half in volume of alcohol. 

On the argument of this motion, it was not 
contended that the proof was insufficient to 
justify the jury in coming to the conclusion 
that between the dates named in the indict- 
ment there had been spirits distilled on the 
premises, in violation of law. Upon this 
point the proof was ample and the jury could 
not have foimd otherwise than as they did. 
The simple fact of unstamped spirits being 
found on the premises, unexplained, was of 
itself sufficient to justify the verdict in this 
particular. But in addition to this there was 
the statement or admission of the defendant 
in July, 1869, that he had then no' other un- 
stamped spirits on hand, and the direct tes- 
timony of the three vmcontradictefl witnesses 
— Hugg, Higgins and Shipley— who at differ- 
ent times in the months of November and 
December, saw the defendant's father en- 
gaged in the room with the still in such a 
manner and under such circumstances that 
it was manifest and apparent to the dullest 
comprehension, that he was engaged in dis- 
tilling spirits. 

But no witness testifies that he ever saw 
the defendant personally engaged in operat- 
ing the still or attending to it, and upon this 
point the argument for a new trial rests. 

It is claimed that the proof was not suffi- 
cient to connect the defendant with the ille- 
gal distillation, and that the court erred and 
misled the jury in instructing them, that un- 
der the circumstances they were justified in 
finding that the premises and still continued 
to be. the property of the defendant, as stated 
by him -'n his act of registry and notice of 
intention to distill, given March 10, 1869, and 
therefore were employed in the illegal dis- 
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tillation in question, with his consent and 
under his direction, and for his henefit ex- 
clusively or in conjunction with his father. 

To show the propriety of this instruction 
and the action of the jury under it, it will he 
necessary to briefly state the circumstances 
referred to in it. 

As late as March 10, 1869, the defendant 
over his own signature claimed to the as- 
sessor that he was the sole owner of the prem- 
ises and still. He paid the special tax, and 
gave the bond and operated it as his own 
until May 1, ot that year. We find him on 
the premises with the ganger in July, 1869, 
acting as proprietor and procuring the in- 
spection and stamping of the spirits he had 
distilled in March and April before. No evi- 
dence of any change .of ownership is pro- 
duced, nor of any change of circumstances of 
the party with reference to the property, or 
his location oi employment, from which such 
change of ownership could fairly, or at all, be 
inferred. The defendant and his father con- 
tinue to reside together, and the former is al- 
ways found in or about the premises, or at 
work upon the farm. He employs Higgins to 
grub upon the farm. He sells Shipley the 
grape cuttings, and is in the wine cellar with 
him. In short, he appears to be the active 
managing man of the place, while the old 
man remains In doors and runs the still. No 
notice of change of ownership of the still was 
given to the -assessor by any one. True, the 
failure to give this notice, although a penalty 
is thereby incurred, should not preclude the 
defendant in this action from showing the fact 
of such change, and the jury from so finding, 
if the evidence is sufficient, and so the court 
held and instructed the jury. 

Besides these general considerations, there 
are some special circumstances disclosed by 
the testimony of the ganger and deputy as- 
sessor which tend to show that no change had 
taken place in the ownership of the property, 
and that the defendant was really engaged 
in operating the still, 

Mellen, the deputy assessor for the division 
wherein the distillery was situated, testified 
that in pursuance of instructions from the as- 
sessor for the district, Mr. Frazer, he visited 
the distillery in question on February 14, 
1870. First went into the dwelling house near 
by, where the defendant and his father were 
living together. After taking defendant's in- 
come return, he and defendant walked out to 
the distillery together. Went to the lower 
room or cellar, and tapped on some casks, 
and asked defendant what was in them. De- 
fendant answered wine. Mellen replied that 
he had come to look -after the distillery, and 
must examine the casks, and then did so, and 
found sir casks to contain distilled spirits- 
apple or grape brandy— the same that was 
afterward seized and condemned as above 
stated. Deputy then said to defendant, 
thought he had got into a bad scrape, and had 
better go to Mr, Frazer's office in Portland, 
and see what could>be done. Defendant said 



he couldn't go for a day or two. Mellen said 
better go, and locked up the room, and they 
both came down to the assessor's office at 
Portland, then or the next day. While at the 
distillery, defendant said that he distilled 
these spirits under the old law. At Portland, 
after it was ascertained that the law must 
take its course, Mellen said to defendant that 
he ought to have had the spirits stamped 
when Kilbourne was up at the distillery, and 
then the defendant replied that they had been 
distilled within a month or -six weeks. Upon 
cross-examination, this witness became em- 
barrassed, and was unable to give, with any 
certainty, the time and place of the last state- 
ment attributed to defendant, and altogether 
his manner and conduct upon this point was 
such as justly to subject his testimony to 
criticism. But I am not prepared to admit by 
any means, what counsel so vehemently urged 
upon the jury, that on this account, the wit- 
ness ought not to be believed. And whether 
he shoiild be or not, and how far he was dis- 
credited 'in this respect, the jury were the 
judges. Yet I will take the liberty of sug- 
gesting that when a revenue officer is charged 
with as important matter as this, he ought to 
observe correctly, and be able to come upon 
the stand and testify concerning it distinctly 
—giving time and place to all material circum- 
stances, and particularly to conversations 
with the parties accused or interested. 

Kilbourne testified that in July, 1869, he in- 
spected and stamped the spirits on the prem- 
ises for the defendant, which were evidently 
those distilled by him in March and April, 
1869. Kilbourne did not inspect or stamp 
any more spirits on or at these premises imtil 
the seizure above mentioned. In the fall of 
1S69, perhaps the last of October, the defend- 
ant met Kilbourne in Portland, when the lat- 
ter asked the former about his distillery. 
Defendant said he had not commenced distil- 
ling, and asked witness if there had been any 
change of the law, to which Kilbourne re- 
plied that he did not know, and that defend- 
ant had better inquire at the assessor's office. 
Again, when defendant came to Portland 
with Mellen in February, Kilbourne met him 
and asked him if he was going to distill, or 
when he got through. Defendant answered 
that he had got through. K. replied: "I will 
have to go up then, soon" (meaning, to dis- 
tillery, to inspect and stamp spirits). De- 
fendant said yes, and asked if law was same 
as last year. Kilbourne replied yes. Defend- 
ant then said ae had got into trouble. 

Thus, wherever we find the defendant, or 
with whomsoever conversing, he speaks and 
acts as if the distillery was his, and under his 
direction. The second conversation between 
him and Kilbourne, occurred the day after 
Mellen's visit to the distillery, when the de- 
fendant knew taat he was in trouble and 
practically accused of the very crime of which 
he has been found guilty. It never occurred 
to Jhim then, nor at any other time that we 
know of, until on this trial, to claim that he 
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was not the owner and operator of this still. 
On the other hand, if the property had heen 
sold or transferred to his father, or his father 
was engaged in running the distillery without 
the defendant's authority or consent, and not 
for his benefit, there is evidence of the fact, 
and the defendant should produce it It is a 
presumption of law, upon which the jury were 
bound to act, that when the ownership of 
property is shown to be in a particular per- 
son, it continues to be so until the contrary 
appears. 

The father was present at the trial, and was 
referred to by counsel for defendant, as the 
party who had really done this illegal dis- 
tilling. 11 so, why not call him as a witness. 
Under the act of congress of February 25, 
1868 (15 Stat. 37), he could have been com- 
pelled to testify as to the matter, and his evi- 
dence could not have been used against him 
in any prosecution against himself. The omis- , 
sion to do this is itself suflacient to justify 
the jury in presuming that no change of own- 
ership or management had taken place, and 
that the defendant was really engaged in the 
business of distilling, and employing his 
father to personally attend to the process for 
him. Upon this question, Mellen's testimony 
may be laid aside, and still upon the facts the 
jury could not have come to any other conclu- 
sion than they did. 

Nor was this question withdrawn from the 
jury by the instructions of the court. For, 
while they were instructed that the owner- 
ship of the property was presumed to con- 
tinue in the defendant until the contrary ap- 
peared, and that under the circumstances— 
the proof— they were justified ha finding that 
the premises and still continued to be the 
property of the defendant, as stated by him 
to the assessor, they were also instructed that 
in subordinatior to the presumption of law 
just stated, they must determine tliat question 
for themselves. 

But it is said that while the instruction did 
not profess to withdraw the question from 
the jury, as a matter of fact it was well cal- 
culated to, and possibly the jury may have 
mistaken the purport of it, and assumed 
without mquiry that the ownership of the 
property was in the defendant as a matter of 
law, I think this is a very improbable sup- 
position, entirely too speculative to disturb 
the verdict of a jury upon. But if it were 
otherwise, as the verdict is undoubtedly cor- 
rect, both as to law and evidence, it must 
stand. A correct verdict should never be set 
aside on account of error actual or supposed, 
in the process or means by which it has been 
obtained. 

[Edward Mathoit indicted for distilling with- 
out haviig paid special tax and given bond; 
sentenced to imprisonment in county jail for 
one year, and to pay a fine of ?2,000 and 
costs.] 2 

2 [From 11 Int. Eev. Rec 158.] 
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UNITED STATES v. The MATILDA. 

[Brunner. Col. Cas. 258; i 5 Hughes, 44; 4- 
Hall, Law J. 478.] 

Circuit Court, D. North Carolina. May Term,. 
1813. 

Equity Rules in AcMiRALTr Courts. 

The equity rule requiring two witnesses, or 
one witness and corroborating circumstances, 
to overcome the denial in the answer, is not 
recognized in admiralty courts. 

[Cited in Hutson v. Jordan, Case No. 6,959.] 

This was a libel in the admiralty, seeking 
the condemnation of the Matilda and her 
cargo as lawful prize; and was filed and 
heard in the district court at Wilmington, at 
May term, 1813. The libel charges among 
other things that the'schooner Matilda, being 
a vessel of the United States and belonging 
to citizens thereof, did depart from the port 
of Newbern since the 11th of March last, with 
a cargo of shingles, scantling, and corn, bound 
for some British port in the West Indies, to 
wit, some port in Antigua, Montserat, St. 
Christophers, Nevis, or the Virgin Islands, 
with an intention on the part of the master 
and owners of disposing of the cargo to the 
inhabitants (being British subjects) of some 
of said islands. That on the 5th of April, 
1813 (the day of capture), in lat 26 deg. 
39 min, north, long. 68 deg. 17 min. west, the 
Matilda was sailing under a British license 
which authorized the importation of said 
cargo from the United States into the said 
British islands. A claim and answer was put 
in by Thomas Jenkins, the master, and one 
third owner of the schooner and cargo, and 
by Moses Jarvis, for himself and his partner 
Sylvester Brown, owners of the other two 
thirds, aU citizens of the United States. They 
state among other things, that the schooner 
and cargo were seized about the 5th of April, 
1813, by the Gen. Armstrong, on the high 
seas, while said schooner was proceeding 
from the port oi Newbern, North Carolina, to 
the Island of St Bartholomews, in the West 
Indies; that she was regularly cleared for 
said voyage; that they, the claimants, had 
given bond, according to law, that she should 
not proceed to an enemy's port; that she was 
at the time of seizure, in the direct course to 
St Bartholomews; that they, the claimants, 
had no intention of proceeding to an enemy's 
port; or of having any commercial intercourse 
with the enemies of their country; that said 
claimants had coffee lying at St. Bartholo- 
mews, which they were desirous to bring 
home, and which partly induced the prosecu- 
tion of said voyage; that the schooner was 
boarded and taken by the crew of the ship, 
and the master, Thomas Jenkins, ordered on 
board the ship, the said crew being in posses- 
sion at that time of no other papers from the 
Matilda, as claimants know of, than the reg- 
ular documents of the vessel and a letter 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] ■:' 
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from Jarvis and Brown to Jenkins; tliat on 
the 5tli day after the capture, two men opened 
Jenkins's trunk, and having searched his 
pocket-book, found therein two papers, com- 
monly known as British licenses, which were 
procured by Jarvis and Brown, from Ameri- 
can citizens, and were intended to protect 
the Matilda from British cruisers on her said 
voyage to St Bartholomews; that at the time 
of capture, the seamen of the General Arm- 
sti-ong were in a state of revolt, mutiny and 
rebellion, the captain of said ship being eon- 
fined to his cabin and his authority usurped 
— and they submit whether a capture thus 
made can be good prize. To this claim and 
answer, is annexed the affidavit of the claim- 
ants Jarvis and Jenkins, declaring the facts 
to be true. 

The evidence was in substance as follows: 
A license signed by H. Elliott, governor of the 
British lee^^ard Charibee Islands, at Antigua, 
the 22d of January, 1813, to be in force from 
the date thereof to the 30th of June next. 
This license expresses to be issued by virtue 
of an order In council, of October 26th, 1812. 
It is granted to Daniel Multhrope, and per- 
mits a vessel being unarmed and not less than 
one hundred tons burthen, and bearing any 
flag except that of France, &c. to import into 
any of the ports of Antigua, Montserat, St. 
Christophers, Nevis, and the Virgin Islands, 
from any port of the United States, a cargo 
of staves and lumher, live stock etc., and 
every kind of provisions whatsoever, beef, 
pork, butter, salted, dried and pickled fish 
excepted, without molestation, on account of 
hostilities existing between his majesty and 
the United States, notwithstanding the said 
ship and cargo may be the property of any 
citizen or inhabitant of said states, etc., and 
that the master of said vessel shall be permit- 
ted to receive his freight and return with 
his vessel and crew to any port of the Unit- 
ed States not blockaded, with a cargo con- 
sisting of rum and molasses, and of any other 
goods and commodities whatsoever, except 
sugar, indigo, cotton, wool, coffee and cocoa; 
upon condition that the name and tonnage of 
the vessel, and. the name of the master shall 
be indorsed on the license at the time of the 
vessel's clearance from the port of landing. 
This license was indorsed in the following 
words by the claimant Jarvis, viz., "Thomas 
Jenkins, master of the schooner Matilda, 
burthen II482/05 tons, with a cargo of scant- 
ling, shingles, corn, and necessary stores, 
Newbern, North Carolina, March 11th, 1813." 
Another license, agreeing in all respects with 
the last mentioned, except that this gives per- 
mission, in addition to the former, to touch 
at St. Bartholomews on the outward and 
homeward voyage to and from the British 
Islands. This is not indorsed, but both bear 
No. 46, and are intended probably as a set 
of licenses. A letter from Jarvis and Brown, 
written at Newbern, March Uth, 1813, ad- 
dressed to Thomas Jenkins at Wallace's Chan- 
nel, states, that since writing the letter which 
26FED.CAS. — 76 
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covers the bills of lading, the mail brought 
the news of the adjournment of congress, and 
that the senate had put a death wound on 
the license bill, and the bill to prohibit the 
neutral trade was also killed by the, same 
house, so that we are now in the same situa- 
tion' with respect to commerce as we were 
before the session commenced. As the non- 
importation law is still in force, should you 
think of returning with produce, you, will 
guard against your own government The 
Matilda had a regular clearance from New- 
bern, bound for St. Bartholomews, dated 
nth March, 1813. The bill of lading at New- 
bern, written by said Jarvis, agrees. with the 
cargo before stated, and bears even date 
with the clearance; but in the bill of lading 
the vessel is said to be "bound for the West 
Indies." The list .of seamen was regular, 
and so was the register. The president's com- 
mission to the General Armstrong is in the 
usual form, and of date, the 23d Novembev, 
1812. The ship is therein stated to belong 
to John Evevingham and John Sinclair; and 
authority is given to John Sinclair, captain, 
and David Pearce, lieutenant, of said ship, 
and the officers and crew thereof, to subdue 
and take any British vessels, etc., and the 
said John Sinclair is further authorized to do- 
tain, seize and take all vessels and efEects, to 
whomsoever belonging, which shall be liable 
according to the law of nations and the rights 
of the United States as a power at war, and 
to bring the same into some port of the Unit- 
ed States, in order that due proceedings may 
be had thereon. 

William Irivingston, a witness for the libel- 
lants, swore, that on the 5th of April last, 
the Matilda was brought to by the General 
Armstrong; that Jenkins was ordered on 
board theslJip,and his papers demanded; upon 
which he delivered the register, clearance, bill 
of ladiiig, and list of seamen aforesaid— that 
he, the witness, being then sailing master of 
the ship, declared he woiild send the schooner 
into port; to which Jenkins replied, that he 
had not seen all his papers, and pulling two 
more out of his pocket gave them to this wit- 
ness, which proved to be the indorsed license, 
and the letter from Jarvis and Brown to Jen- 
kins as afpresaid— that a few days after he 
searched Jenkins's trunk, and found therein 
the indorsed license aforesaid— and that he 
commanded the ship at the time of said 
seizure,. Upon his cross-examination, he de- 
clared that Captain Sinclair was confined to 
his cabm by some part of the crew as he un- 
derstood; that it is not common for the sail- 
ing-master to have command of the ship, 
when the captain is on board— that Sinclair, 
Bveringham, and others, were owners of the 
ship— that Captain Sinclair authorized him to 
act as sailing-master^that Sinclair did not 
seize, or assent to the seizure of the Matilda. 
James Johnston, another witness for the libel- . 
lants, deposed that the General Armstrong ar- 
rived at the port of Wilmington on the 16th 
of April, and the Matilda on the 19th— that 
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Captain Sinclair put him on board the Ma- 
tilda, in the port of Wilmington, to take an 
inventory of the effects, and to dispossess the 
mutineers— that he was first lieutenant of the 
ship, and held possession of the schooner un- 
der the authority of Captain Sinclair— and 
upon his cross-examination said, at the time 
of the capture, Captain Sinclair was confined 
in his cabin, and that he, the witness, was 
confined in the ward-room with liberty to go 
on deck, but to have no communication with 
the crew— when Jenldns came on board, he, 
the witness, was ordered out of the ward- 
room on the forecastle, by William Living- 
ston, sailing-master, and then commander, 
but was not to communicate to Jenkins the 
state the ship was then in— that on the 18th 
March, while the captain and he were to- 
gether in the cabin, the doors were shut on 
them, and they confined by the master's mate 
and others of the crew— he saw Jenkins's 
trunk after it was open, heard that they had 
gotten another license, but did not see it. 
Charles A. Lewis, also sworn on behalf of 
the libellants, declares that at the time the 
Matilda was brought to, the General Arm- 
strong was under British colors— he was in 
the ward-room of the ship when Jenkins came 
on board— heard Livingston ask him for his 
papers— saw Jenkins deliver some papers to 
Livingston— and upon the threat of the latter 
to send the schooner into port, Jenkins seemed 
confused, and said "I have more papers that 
you have not seen," and took out of his pocket 
and delivered to Livingston the indorsed li- 
cense and the letter aforesaid. Captain John 
Sinclair, a witness for the claimants, deposed, 
that on the 18th March, he was dispossessed 
of the command of the ship by William liv- 
ingston and other officers and crew— that Liv- 
ingston, who was then under arrest for mis- 
demeanor, took the command of the ship 
the same night, without authority from him, 
and continued in command until after the 
capture— and that £be capture was made 
without his privity or consent; he was the 
commander and part owner of the ship; he 
delegated power to Everingham to do in the 
subject of the capture as he might think 
proper, as agent for the owners, and the 
said agent has carried on the proceedings 
—that he would not from his knowledge of 
the general character of Livingston, believe 
him on oath— he appointed Livingston sailing- 
master when he first came on board, and con- 
tinued him in that command until the 22d 
February, when he arrested him for disobedi- 
ence of orders— that he put an officer on board 
the Matilda to divest those of the command 
whio had captured her without his privity or 
consent, and to keep possession of her on ac- 
count of the ship, until it should be deter- 
mined to whom she might of right appertain. 
The two licenses and the letter were delivered 
to the coUeetor of the port of Wilmington, 
previous to the arrival of the Matilda. 

Upon this evidence it was argued for the 
libellants, that the .overt act of sailing under 



a British license was evidence of trading 
with the enemy according to the tenor of the 
license; and that the trading with the enemy 
was an act, for which, by national law, the 
vessel and cargo so taken in delicto were 
confiscable, and Tattel was relied upon as 
fm'nishing the rule of decision in cases of 
such trading. It was further contended, that 
the law of nations, prohibiting intercourse 
and dealing with an enemy, is not abrogated 
by the act of congress on the subject of li- 
censes, as was decided in Pennsylvania by 
Judge Peters, in the case of The Tulip [unre- 
ported]. 

For the daimants it was argued, that there 
has been no act committed; no tradhag with 
the enemy, nor any other act violating the 
rules of general public law: for at most, the 
evidence proves nothing more than an inten- 
tion to proceed to an enemy's port; and it is 
conti'ary to every principle of law, and justice 
to punish a man for his imaginations. The 
Matilda was in the road to St. Bartholomews, 
and had not so much as deviated from her 
course, so as to lay the founda^tion for the 
inference that her real destination was an 
enemy's port. Term R. 85; Park, Ins. 114. 
But it was not, in fact, the intention of Jen- 
kins to proceed to a British port— his real 
destination was St Bartholomews, as de- 
clared by the claimants on oath. No evi- 
dence has been adduced to repel this positive 
declaration, except the feeble presumption 
arising from the mere possession of the li- 
cense; which is completely answered by the 
rule, that every man is presumed to be in- 
nocent until the contrary appear. It was 
also contended, that the mutiny of the crew 
disabled them from making lawful capture, 
and rendered them obnoxious to a law which 
affixes the punishment of death to such an 
offense, and as the commissioned officers were 
divested of their command by force and 
wrong, their assent to the capture could not 
be presumed; nay the contrary was express- 
ly proved. 

The argument being closed, and the object 
of counsel having been stated to be that of 
obtaining an inunediate decision of this court, 
and of taking the case thence by appeal to 
the circuit court, so as to have a hearing at 
the ensuing term, the judge proceeded to de- 
liver his opinion. He remarked on the novel- 
ty and importance of the question— that it 
was important not only as to the amount of 
property at stake, but was of vast importance 
in principle and consequences. He glanced at 
the difficulties he felt in deciding some of the 
points in the cause without the aid of author- 
ities or of tune to reflect For these reasons 
he approached the case not without some dis- 
trust of his own judgment; but he felt much 
relief from the assurance that the case would 
undergo an investigation in a superior tri- 
bunal; for this reason he thought it not 
very material how he should decide. He felt 
it his duty, however, as the case had been 
argued, to meet the question, and briefly to 
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state the reasons wMch occurred at the mo- 
ment to influence his decision. As to the ob- 
jection that the act of trading was not com- 
plete, he had no hesitation in saying that, 
according to the current of decisions, partic- 
ularly in cases of blockade, where the prin- 
ciple is the same, tlie offense was complete, 
if the real destination was an enemy port; 
for this is not the case of a mere will or in- 
tention to proceed to such port, which, with- 
out some overt act would not he punishable; 
but there was an actual sailing and proceed- 
ing on the voyage, thereby carrying that in- 
tention into effect; and the point at which 
the vessel was arrested, affords no grounds 
unfavorable to the presumption that she was 
bound to one of the British licensed ports; 
because she was in the road as direct for 
one of those as for the neutral port The 
question of fact then is this: Was the Ma- 
tilda really boxmd to a British port with a 
cargo? The judge felt himself bound by the 
evidence to say that she was; according to the 
well known i:ules in the court of admiralty, 
that where a suspicion of guilt is created by 
the possession of documents, it is expected 
that the possessor will explain away such 
suspicion by proof; and where such suspi- 
cion is applicable to the charge in the libel, 
it is prima facie evidence of the facts contain- 
ed in the allegation, and casts the burden of 
proof on the party charged. Now, he re- 
marked, the possession of the licenses and the 
letter of advice, unexplained by evidence, is 
proof to my mind that the vessel was pros- 
ecuting the voyage she was permitted to do 
by the license. It is true the American pa- 
pers were all regular, and so they must have 
been to obtain a clearance. Nothing should be 
inferred from thence, because every man, 
whether his designs be honest or otherwise, 
would use the same precaution; and no man 
would furnish evidence against himself in a 
way not at all necessary to the execution of 
his unlawful designs. The British cruisers 
know that vessels of the United States must 
conform to our municipal regulations ere they 
are permitted to depart. As to the letter, it 
bears evidence of some unlawful purpose— for 
if the real object was a lawful trade, it is 
difficult to assign a reason for the additional 
caution, "guard against your own govern- 
ment" The captain was already apprised of 
, the failure of the license bill, and of the ex- 
istence of the non-importation act The ob- 
ject, indeed, might be to import British 
produce from a neutral port— which, though 
unlawful, does not fall under the present 
charge; or, it might be to import from a 
British port, and to touch at St Bartholo- 
mews, and there obtain a neutral clearance, 
so as to guard against this government The 
latter supposition very well accords with the 
licenses. Upon the question of law, whether 
the act of congress of the 6th of July last 
upon the subject now under consideration, is 
cumulative on the prohibitions of interna- 
tional law, or whether it operates as a repeal 



or abrogation of those prohibitions; the judge 
expressed much doubt, but yielded to the 
opinion which had been given by Judge Peters 
in the ease of The Tulip, that the act of con- 
gress is but cumulative. 

The only remaining point to be noticed, 
said the judge, is one of great importance, 
and, to the court, of serioiis difficulty; be- 
cause I entertain much doubt on it, and have 
not the aid of books in forming my opinion; 
it is the question which grows out of the 
mutiny of the crew of the privateer. From 
what has been said, it would seem that the 
-schooner and her cargo are confiscable; but it 
does not necessarily follow that because the 
property is forfeitable to the United States, 
the libellants shall take the benefit of such 
forfeiture. The president's commission was 
the authority under which the capture was 
made; this commission authorizes John Sin- 
clair the captain, to seize, eta, but the evi- 
dence is that the captain, at the time of 
capture, was, by the violence of the crew, 
put in close confinement and deprived of all 
command and authority over the ship. As, 
therefore, the authority was usurped by oth- 
ers, and the vessel navigated against the will 
of the captain, all acts done by the crew 
during such usurpation must be presumed to 
have, been done against his will; or, at any 
rate, not with his Assent either express or 
implied. The libel is filed in the name of the 
United States for the use of the owners, offi- 
cers and crew of the ship. Had it been in 
the name of the crew only, according to the 
truth of the case, the objection then would 
have been, that you have departed from the 
commission, which was their authority to 
seize. And taking the case as it stands, it 
appears a little awkward for the United 
States to sanction an act that necessarily 
springs from another which they have said, 
by the legislature, shall be punished with 
death. The crew in a state of mutiny made 
the capture: mutiny is punished with death. 
And is it competent for the captain to con- 
tTadict the fact, and now allege that he made 
the capture, or that it was made by his as- 
sent? Or shall he now give a right to him- 
self by relation, and make valid that which 
was unlawful at the time? The court in- 
clines to a negative answer. What vests the 
right in the captors? Surely the prize-act— 
and there it will be seen the right is vested 
in the owners,' officers and crew of the vessel 
by whom the capture is made. 

Upon this point THE COURT adjudged 
that the evidence did not support the allega- 
tion, and therefore dismissed the libel; but 
did not decree the restoration of the prop- 
erty. An appeal was immediately obtained 
and the case brought up to the circuit court 
at this place, where it was argued at consid- 
erable length, at the last term, before the " 
chief justice of the United States, and two 
points were made, 1st Was the Matilda 
bound to an enemy port? 2d. Did the conduct 
of the crew of the ship affect the right of the 
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libellants in the present proceeding? It Tvas 
conceded that if the Matilda was really hound 
to a British port, the offense was complete. 
But it was contended that there was no evi- 
dence of such fact, except a vague inference 
to be deduced from the mere possession of 
the license; for as to the witness'es, it was 
said, they were interested in the distribution 
of prize, and therefore incompetent. 4 C. 
Rob. Adm. 68; 5 0. Rob. Adm. 307. That 
the presumption such as it was, in favor of 
the libellants, was answered by the positive 
oath of Captain Jenkins, who was a compe- 
tent witness; and that the licenses were in- 
tended as a fraud upon the enemy; a prac- 
tice which is always permitted. 

Upon the second point the counsel for the 
claimants relied upon 2 Ruth. Inst. 564; 3 0. 
Rob. Adm. 160-184; JIarten's 2 Azunia, 354:- 
362; and Browne, Civ. & Adm. Law, 461. 

The counsel for the libellants took a sur- 
vey of the evidence, and endeavored to show 
by fair inference the unlawful purpose of the 
claimants. He admitted that the claim and 
answer as sworn to by Captain Jenkins 
should be taken as though the captain had 
been examined on Interrogatories. Upon the 
second point he Introduced and relied upon 
as conclusive authorities, BroAvne, Oiv. & 
Adm. Law, 281, 282, 453, and 8 Tenn R. 224. 
The Chief Justice asked if Captain Jenkins 
was a competent witness, and being answer- 
ed by the libellant's counsel that he was, he 
■ was clearly of opinion that the charge against 
' the schooner had no foundation. He remark- 
ed upon the regularity of the ordinary papers 
—he thought the letter of advice contained no 
evidence of criminal intent, but rather the 
contrary. He stated the question to be, 
whether the claimants intended a voyage to 
an enemy port or not. But he saw no evi- 
dence of such intention, save that of the li- 
cense: that it was common and not at all im- 
proper to carry papers to deceive the enemy; 
that the carrying of the license was to enable 
them to prosecute a voyage to a neutral port 
under the protection of the license; and that 
the' evidence of Captain Jenkins cleared the 
ease of all doubt by stating the real object, 
and positively denying the inference drawn 
from the license. Here the libellants' counsel 
called the attention of the Chief Justice to the 
fact, that Jenkins was part owner of the 
schooner and her cargo, a circumstance not 
recollected when the concession was made. 
The Chief Justice immediately replied that 
he was interested and of course incompetent. 
The counsel for the claimants then argued, 
that this answer should be 'received as an an- 
swer in chancery is; and if so, the answer is 
to be taken as true until it be disproved. The 
Chief Justice admitted the rule in the court 
of chancery, as to the negative matter of an 
answer, but not in a case where it asserts a 
right affirmatively in opposition to the com- 
plainant's demand; but he took this distinc- 
tion between a case in chancery and a case in 
admiralty: in the former, the complainant 
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calls upon the defendant to purge his con- 
science and disclose facts; and by this ap- 
peal to his conscience the complainant makes 
the answer evidence: in the latter case no 
such demand or appeal is made. 

The Chief Justice then said that the ease 
was very different from what he conceived of 
it under the evidence of Jenkins; and ex- 
pressed a willingness to let it lie over for fur- 
ther proof if the libellants had a prospect- of 
obtaining any; but being told they had not, 
he said he was still of the same opinion; and 
affirmed the decree of the district court. He 
also decreed the restoration of the property, 
but without damages. He gave no opinion 
upon the second point 

Effect of equity rules in admiralty courts. 
See Hutson v. Jordan [Case No. 6,959], approv- 
ing ease in test. 
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UNITED STATES v. MATTHEWS, 

[2 Betts, C. C. MS. 49.] 

Circuit Court, S. D. New York. 1843. 

iMPANEiiiNG JuROKS— Defects and Mistakes isr 
Wames— Use of Initials. 

[1. The full Christian name is an essential 
component in the name of a juror, and a bal- 
lot or panel giving- only an initial letter is in- 
sufficient, and constitutes ground of challenge 
where the local law, as in New York, reciuires 
the jury ballots to contain the names, additions, 
and place of residence of the jurors.] 

[2. The middle letter of a name is not re- 
garded, in New York, as an essential part of 
the name, and a mistake therein is no ground 
of objection to the juror, where his residence 
and occupation have been correctly given, and 
there is no daim that the prisoner has been 
misled, or that there is any other person hav- 
ing the name on the ballot than the juror m 
court.] 

On a new panel of jurors being returned 
in this case, Mr. Nash, of counsel for the 
prisoners, took exceptions to several jurors 
for defective descriptions of the persons on 
the panel: (1) That in two cases only the 
initial letter of the Christian name of the 
juror was given; (2) In two cases a wrong 
middle letter in the juror's name ("A." for 
"O." and "M." for "W.") was returned on 
the panel. He also claimed the right to 35 
peremptory challenges,* on the ground that 
the indictment was founded on the act of 
congress of 1820, and that, preparatory to 
challenges for cause, he had a right to ques- 
tion the jurors, whether they had read news- 
paper reports of this case, or of the trial 
of William Brown, and had any impression 
on their minds unfavorable to the prisoners. 

BETTS, District Judge. Jurors for the 
United States courts in New York are to be 
impanelled according to the laws substan- 
tially existing in this state in that respect on 
the 23d of July, 1840 (act of congress of that 
date [5 Stat. 394]). The Revised Statutes of 
the state require the jury ballots to contain 
the names, additions, and place of residence 
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of the jurors (2 Rev. St. 412-414, 734]; and 
a copy of the panel in capital cases, men- 
tioning tlie names and places of abode of the 
jurors, must he served on the prisoner two 
days before his trial (2 Bior. & D. Laws, 
p. 98, § 28 [1 Stat. 118]). The full Christian 
name is an essential component of the name 
of a juror, and the ballot or panel giving 
only an initial letter does not satisfy the re- 
■quirement of the law in that behalf. The 
court has no more authority to dispense with 
the full Christian name than with the sur- 
name. The objection to those two jurors is 
allowed. The middle letter is not regarded 
by the local law as an essential part of the 
name (5 Johns. 84); and tipon this excep- 
tion the district attorney would be entitled, 
according to that rule, to prove the juror 
was as well known by the name without the 
intermediate letter as with it 

The circuit court in the Third circuit seems 
to have taken a different view of a similar 
objection, and to have held that the return 
or designation of the juror was defective. 
V. S. V. Wilson [Case No. 16,730]. It does 
not appear from the report of the case 
whether the decision was based on the local 
law of Pennsylvania or the general prin- 
ciples of the common law. I am of opin- 
ion that the name, residence, and occupa- 
tion of the juror having been correctly -given, 
and there being no intimation that the pris- 
oner has been misled, or that any. other per- 
son exists of the name on the baUot, other 
than the juror in court, that the objection 
ought not to be allowed; but I am wiUing 
to defer the definitive decision of this point 
for the present, to ascertain whether a jury 
can be found independent of these individ- 
uals. 

The counsel for the prisoner is mistaken in 
supposing this indictment is founded on a 
statute posterior to the crimes act of 1790, 
iind that the prisoner has the common law 
right of challenge. All the charges in the 
indictment are of offences embraced with- 
in the eighth section of the act of 1790, and 
accordingly the prisoner is only entitled to 
20 peremptory challenges. 2 Bior. & D. 
Laws, p. 99, § 29 [1 Stat. 118]. 

The prisoner upon. this peremptorily chal- 
lenged the juroi-s suspended; and the panel 
being exhausted, the case, by consent of 
the United States attorney, was postponed 
to the February term, next. 
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UNITED STATES v. MATTHEWS et al. 

[2 Betts, 0. O. MS. 49.] 

Circuit Court, S. D. New York. Dee. 18, 1843. 

CriminjiIi Law — Joint Inimctment — Sepabate 
Trials — Drawing Johies — Murder — Declara- 
tions AND Admissions— Proof of Corpus De- 
licti. 

[1. Prisoners jointly indicted cannot claim 
separate trials as matter of right, but the mat- 



ter rests in the sound legal discretion of the 
court, which cannot be governed by fixed 
rules. And in a capital case the court will be 
disposed to secure the prisoner against the in- 
influence of any testimony not Strictly applica- 
ble to him, by allowing a separation.] 

[2, The act of July 20, 1840 [5 Stat. 394], 
has changed the method of obtaining juries 
practiced in the federal courts under the act 
of 1789 [1 Stat 73], and in case of a deficiency 
of jurors it is competent for the court, during 
the term to order a second venire.] 

[3. It is not necessary that the marshal or 
clerk, or any state judge, should he present at 
the drawing; but when those officers properly 
certify, as their official act, the panel to the 
court, this constitutes it the jury for the term. 
The deputy marshal and deputy clerk are com- 
petent officers to superintend the drawing and 
certify the names drawn to the clerk and 
marshal.] 

14. The fact that , declarations and admis- 
sions of the prisoner were made in answer to 
questions put by the witness does not ren- 
der them inadmissible, it appearing that no 
means of persuasion or intimidation were used. 
Nor is it material that the admissions were 
made to an individual, and not in court, or to 
a magistiate conducting a judicial inquiry.] 

[5. Declarations and admissions of one char- 
ged with participating in the crime, made in 
the presence of the accused, and without con- 
tradiction by him are inadmissible, imder the 
more recent authorities.] 

[6. The corpus delicti, in a case of murder, 
may be implied from circumstances naturally 
conducing to that conclusion; and when such 
circumstances are proved, whether they afford 
a violent or only a reasonable presumption of 
the death, the declarations of the accused in re- 
gard thereto are admissible in evidence.] 

Indictment [against William Brown, David 
Baker, George Matthews, and William Web- 
ster] for murder of NicoU, master of schoon- 
er Sarah Lavinia, on the high seas, 14th or 
15th July, 1843. Webster not apprehended. 

Mr. Hoffman moves the trial of the other 
two prisoners, who are placed at the bar. 

air. Price reads the deposition of Brown, 
that he is informed and believes that the dis- 
trict attorney intends to offer against him 
no evidence other than circumstantial, and 
as against Matthews he intends to offer his 
admissions and confessions, and that those 
admissions implicate the deponent and ex- 
pressing his belief that he cannot have a 
fair and impartial trial xinless tried separate- 
ly from Matthews. 

Price & Nash, move such separate trial. 

Mr. Hoffman opposes the motion, and cites 
U. S. V. Marchant, 12 Wheat. [25 U. S.] 480; 
U. S. V. Gilbert [Case No. 15,2(M]; U. S. v. 
Wilson [Id. 16,730]; and Case of Braganza 

Pirates, tried in this court — term, 18 — 

[Case unreported], 

O. Hoffman, U. S. Atty. 

Haskett Nash. & Price, for prisoners. 

BETTS, District Judge. The eases cited 
by the district attorney prove that prisoners 
jointly indicted cannot claim it as a matter 
of right that their trial shall be separate. 
It rests in the soimd legal discretion of the 
court to determine whether the Indictment 
shall be traversed and tried in the form pre- 
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sented by tlie gi^and jury, or wliether each 
party may be separated from those he is as- 
sociated with by the grand jury and have 
his case disposed of by itself. This discre- 
tion cannot be governed by fixed rules. It 
must necessarily vary in its exercise accord- 
ing to the exigencies of the particular ca«es, 
and according to the individual impressions 
of the judges who administer it. It Is to be 
borne in mind that, though the indictment 
is joint, the accused pleaded separately, and 
ought not to be committed or any way af- 
fected by the termination of either of the 
other issues. Neither should his ease be 
prejudiced by testimony applicable solely to 
others indicted with him. The duty of the 
coiirt and jury imdoubtedly is to discriminate 
the evidence, and apply the parts where they 
justly belong, and in many cases this may 
be done with perfect security to the rights of 
all. One court may have higher confidence 
in its ability to impress this discrimination 
on juries and of their observance of the in- 
structions than others coTild safely enter- 
tain, and accordingly would not regard the 
particulars that such diversity of testimony 
was to be presented, as seriously afEecting 
the question. As a general principle, how- 
ever, it cannot be doubted that serious dan- 
ger may arise to a prisoner from a misap- 
prehension of evidence given in the case, but 
which does not legally touch his issue. 

A learned and judicious writer on evidence 
says it is morally impossible that the hear- 
ing of confessions of one prisoner implicat- 
ing others should not operate to the preju- 
dice of the parties implicated, notwithstand- 
ing the instructions of the court to the jury 
to the contrary. 4 Starkie, Bv. 54, note t. 
In a capital case, and in favor of life, I am 
disposed to secure every protection to the 
prisoner against the influence of testimony 
not strictly applicable to him, and shall 
therefore order the trial of the prisoner 
Brown, on his plea, to be separated from 
that of his associates. This decision is to be 
limited in its effect to the particular case as 
presented, and is not to seem as a rule in 
respect to the other indictment, much less in 
regard to ordinary felonies and misdemean- 
ors. 

The clerk therefore proceeding to empanel 
the jury, Mr. Price, in behalf of the prisoner, 
ore teneris challenged the array, because the 
jurors had not been drawn conformably to 
the act of congress of Sept. 24, 1789, § 29, 
and Rev. St § 8(M, and also because not only 
the original panel of 36 jurors is served on 
this prisoner, but also a second panel of like 
nmnber, drawn on a day subsequent. 

Mr. Hoffman demurs to the challenge, and 
opposes the motion. The pleadings are ad- 
mitted to be of the same effect as if in writ- 
ing and full form. 

BETTS, District Judge. The court, during 
the term ordered a second venire because of 
deficiency of jurors and the clerk regular- 
ly entered the order^ on the minutes. The act 
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of congress of July 20, 1840, has changed the 
method of obtaining juries, practised in the 
United States courts under the act of 1789; 
and the rules adopted by this court under the 
authority of the act of 1840 point out the 
course that has been pursued by the officers 
in drawing those juries. It is not necessary 
that the marshal or clerk or any state judge 
should be present at the drawing, but when 
the marshal and derk properly certify, as 
their official act, the panel to the court, this 
constitutes it the juiT for the term. The dep- 
uty marshal and deputy clerk are competent 
officers to superintend the -drawing and cer- 
tify the names drawn to the marshal or derk. 
If there is any defect or want of formality in 
their proceedings or certificate the coimsel 
may have the certificate produced and con- 
sidered by the court, or may present, as sub- 
stantive causes of challenge, any objections 
of irregularity or want of conformity to the 
requirements of the law in drawing the panel. 
Challenge overruled. 

Mr. Riissel (muiutes No. 11, p. 65) in his 
testimony stated the declarations or admis- 
sions of the prisoner to Mm, after his arrest, 
m respect to the death of the captain and 
mate. 

The counsel foi the prisoner objected to the 
reception of these confessions upon the ground 
that they were obtained by the witness, in an- 
swer to questions put by him to the witness. 
BETTS, District Judge. It appearing very 
satisfactorily to the court that the witness 
employed no means of persuasion or intimi- 
dation to induce the declarations offered in 
evidence, their admissibility rests upon the 
general rules of evidence in respect to proof 
of that character. The elementary writers 
and the adjudged cases, recognize it as an 
incontrovertible principle of law that confes- 
sions voluntarily made by a party accused 
are competent evidence against him, in crim- 
inal trials for every grade and magnitude of 
offence. 1 Chit. Cr. Law, 464; 4 Starkie, Ev, 
(Metealf's Ed.) 49, 50; Greenl. Ev. 247, 250. 
The books are emphatic in their cautions as 
to the credit of such confessions aud suggest 
many weighty considerations which should be 
attentively regarded by the jury in estimating 
the bearing and effect of the admission of a 
prisoner. But with those cautions in view, 
the declaration must be received and weighed 
as evidence in the ease and oftentimes condu- 
sive in its character against the accused. Nor 
is there anything in the objection that the ad- 
missions were made to an individual and not 
in court or to a magistrate conducting a judi- 
cial inquiry. The authorities repudiate that 
distinction and recognize this species of evi- 
dence as legal solely because it is the free 
act of the party and comes from the one best 
knowing the fact asserted and most interested 
to state it least injuriously to himself. It is 
to he further observed, that the dedarations 
offered in evidence are no. direct admissions 
of criminality by the prisoner; they go to es- 
tablish collateral facts, which may be consist- 
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ent with Ms innocence or may by connection 
with other facts liecome impressive evidence 
of his gruilt Portions of this species of proof 
have been already gone into without excep- 
tions on the part of the prisoner's counsel. 
Thus testimony has been given of the pris- 
oner's declarations to various persons of the 
cause .of his coming ashore in a boat, of the ■ 
route of his travel, of tlie ownership of prop- 
erty in his possession and the place and man- 
ner of its acquisition, &c., &c., and lilie rea- 
son authorizes the government to give in evi- 
dence his declaration respecting the drowning 
and death of the master and mate- The dec- 
larations and admissions of Matthews, impli- 
cating the prisoner, and offered in evidence as 
made in his presence and without contradic- 
tion or denial by the prisoner, although at 
first I was inclined to admit ^them in conso- 
nance w'th the accepted rule of evidence in 
civil cases (Starkie, Ev. pt. 4, p. 38), yet on 
further examination I am satisfied they rest 
on different principles, and ought to be exclud- 
ed. The more recent decisions look with gi-eat 
disfavor to the implication as by admissions 
of a party accused of a crime, because his par- 
ticipation is asserted in his presence by a 
third person without being denied by him. 14 
Serg. & R. 393; 3 Starkie, 33; 3 Car, & P. 
103. There is a sounc reason for giving, less 
effect to this silence of a party in relation to 
assertions charging him with a crime than to 
those affecting his pecuniary interest, because 
the mind is more liable to be disturbed and 
the judgment be left uncertain as to what is 
proper to be done, under an imputation touch- 
ing his liberty or life, than one solely concern- 
ing his property; and, indeed, it may be con- 
sistent with the most entire innocence that a 
party should abstain from any reply to such 
charges, either treating them with contempt 
or being overpowered by their unexpectedness 
or audacity. I think the rule goes to sufficient 
length in allowing the plain and deliberate ad- 
missions of the accused to third persons to be 
given in evidence against him, and that no 
implication ought to be received as evidence 
of guilt, because he has not replied to the 
statements of another imputing to him a 
guilty knowledge oi a pirtieipation in the fel- 
ony and murder charged in the indictment. 
This evidence is accordingly overruled.' 

At the close of the testimony, the counsel 
for the prisoner moved the court to instruct 
the jury that tne corpus delicti, the death of 
Nicoll, could not be proved by iiie admissions 
or declarations of the prisoner, and that un- 
less that fact was established to their satis- 
■ faction by other evidence independent of any 
confession, a verdict of acquittal must be ren- 
dered. 

BETTS, District Judge. It would not be 
consonant to the well-estabhshed rule of law 
to convict of homicide on the uncorroborated 
declarations of the accused that death had 
been inflicted or had occurred in his presence. 
Wills, Ev. 84 (25 Law Lib. N. S.) 2 Leach, 
671. Lord Hale was inclined to the opinion 



that no evidence of the death was sufficient 
short of proof that the body had been seen 
after death. This doctrine is not supported 
by the cases, and Judge Story (U. S. v. Gibert 
[Case No. 15,204]) justly remarks that the 
rule, if adopted in strictness, would afford the 
most complete protection and indemnity from 
the worst offences, and would amount to an 
unusual condonation of all murders commit- 
ted on the high seas. The confession of the 
death is accordingly admissible in evidence, 
and if corroborated bv the proofs, will be suf- 
ficient foundation for a conviction. The death 
of Nicoll may be inferred or implied from cir- 
cumstances naturally conducing to that con- 
elusion; and whether such circumstances af- 
ford a violent or only a reasonable presump- 
tion, of the fact, the declarations of the pris- 
oner may properly be taken into account in 
fixing theirf effect and application. If, then, 
the extraneous facts In evidence conduce 
strongly to prove the death of Nicoll, the dec- 
larations of tbe prisoner in' respect to that 
matter can properly be added to them and be 
taken into estimation in determining the fact 
of his death. The declaration, however, is to 
be taken as a whole, and all parts of it are 
evidence. The assertion of the decease of the 
missing mate is not to be separated from the 
concomitant assertion that he came to his 
death accidentally in a struggle with the cap- 
tain, in which both fell overboard and were 
drowned. The whole statement must be fall- 
en into consideration and be weighed by the 
jury. The rule, however, is equally clear and 
explicit that the jury are not bound to give 
the same effect to the excusatory part of the 
declaration as to that implicating the prison- 
er. 1 Phil. Bv. 83. The whole is to be judg- 
ed of in coUeetion and comparison with the 
other facts in proof. 



Case No, 15,74S. 

UNITED STATES v. MATTHEWS et al. 

[2 Sumn. 470.] i 
Circuit Court, D. Massachusetts. 



1837. 



May Term, 



Seames— Endeavor to Revolt— Deviation. 

Where there is a deviation from the voyage 
ill the shipping articles, a refusal of the seamen, 
subsequently, to do duty on that account does 
not amount in law to an endeavor ta commit a 
revolt, under the act of congress of 1835, c. 40, 
§ 2 [4 Stat 776]. 

[Cited In The Mary Ann, Case No. 9,194.] 

Indictment against the defendants [John 
Matthews and another], for an endeavor to 
commit a revolt on board of the brig Juan, 
Franklin. Hall, master. Plea, not guilty. At 
the trial it appeared, that, by the shipping ar- 
ticles, the defendants shipped at Boston on 
the 16th of October, 1836, on board the brig 
for a voyage "from Boston to the Penobscot 
river, and from thence to the West Indies, 
and back to a port of discharge in the Unit- 

1 [Reported by Charles Sumner, Esq.] 
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ed States." The brig sailed on the voyage 
on the 16th of October, 1836, and went from 
Boston to Frankfort, on the Penobscot river; 
and from thence, sailed for Matanzas, first 
intending to touch on her way at Boston, to 
take on board the owner (llr. Clarke), who 
was to go in the brig to Matanzas. The 
brig arrived in Boston, and came to anchor 
in Nantasket Roads; and Mr. Clarke then 
came on board. But the defendants then re- 
fused to do any further duty on board, in- 
sisting that there was a deviation from the 
voyage in the shipping articles, and that 
they were not bound to go farther. Upon 
this state of the facts the question arose, 
whether the defendants were discharged, or 
not, or were guilty of the ofEence charged in 
the indictment for such refusal to do duty on 
board. 

Mr. Mills, U. S. Dist Atty. ° 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice. The court are of 
opinion, that under the circumstances stated 
in the evidence, the refusal of the defendants 
to do farther duty on board was justifiable, 
and was not an endeavor to commit a revolt 
within the- statute of 1835 (chapter 40). The 
touching at Boston was not provided for in 
the shipping articles, and was a clear devia^ 
tion from the voyage, which discharged the 
seamen from any obligation of proceeding 
farther on the voyage. The defendants ought 
therefore to be acquitted. 

Verdict, not guilty. 



Case No. 15,743. 

UNITED STATES v. MATTINGLY et al. 



^[6 Int. Rev. Rec. 19.] 
Circuit Court, D. Kentucky. 



1867. 



ISTERSAI, RbVBSUE — DiSTLLLED SPIRITS — EVADING 

Paymest op Tax — Penalty — How 
Recovekable. 

[1. A verdict of guilty of having in custody 
and possession distilled spirits, with intent to 
sell the same and evade payment of the tax 
thereon, in violation of section 48 of the act 
of June 30, 1864 (13 Stat. 240), is not bad, 
merely because the jury have not found the 
inimber of gallons of such spirits.] 

[2. The penalties imposed by that section 
may be recovered by indictment. The govern- 
ment is not restricted to an information or ac- 
tion of debt.] 

This was an indictment under section 48, 
Act June 30, 1864 [13 Stat. 240], charging 
John and William Mattingly with having 
in their custody and possession a large quan- 
tity of distilled spirits, subject to duty, for 
the purpose of selling the same, with intent 
to evade payment of the tax. 

Upon trial by jury in the district court, 
there was a general verdict of guilty. 
Whereupon defendants' counsel entered mo- 
tions for new trial and in arrest of judg- 
ment. The motion for a new trial was over- 



ruled by the district judge, and the ease 
thereupon remitted to the circuit court for 
argument before full bench on the motion 
in arrest of judgment. On the 27th of July 
this motion was fuUy and elaborately ar- 
gued before Mr. Justice SWAYNE and Dis- 
trict Judge BALI^ABD. 

Counsel for the accused presented the fol- 
lowing points which were argued seriatim: 
(1) The indictment was insufficient, because 
it did not aver that the whiskey was found 
in the possession of the accused. (2) The 
verdict did not authorize a judgment be- 
cause the jury had not found the number 
of gallons of spirits. (3) The penalty pro- 
nounced by section 48 could only be recover- 
ed by information or action of debt, and not 
by indictment. 

B. H. Bristow, U. S. Dist Atty. 

Jos. Speed and H. J. Stites, for defense. 

Before SWAYNE, Circuit Justice, and 
BALLARD. District Judge. 

SWAYNE, Circuit Justice, delivered the 
opinion of the court overruling each of the 
foregoing points, and concluded by denying 
the motion in arrest of judgment, and 
thereupon several judgments were rendered 
against the defendants for sixteen thou- 
sand dollars, that being double the amoujit 
of tax on the whiskey (4,000 gallons) proved 
to have been ^sold by them. 

NOTE. This case elicited much interest, and 
is regarded as settling important points of prac- 
tice under the internal revenue laws. 



UNITED STATES (MATTINGLY v.). 
See Case No. 9,295. 



Case No. 15,744. 

UNITED STATES v. MATTOCK et al. 

[2 Sawy. 148.] i 
District Court, D. Oregon. Jan. 27, 1872. 

IhT-EGAX, PaSTUBISG INDIAN LANDS— "CATTLB" — 

What Included. 

1. The word "cattle" in its primary sense in- 
cludes sheep, and it is used in that sense in 
section 9 of the act of June 30, 1833 (4 Stat. 
729), prohibiting any person from pasturing 
Indian lands with "horses, mules or cattle," 
under a penalty of §1 for each of such animals. 

[Cited in U. S. v. Bridleman, 7 Fed, 896.] 
[Cited in State v. Brookhouse (Wash.) 38 
Pac. 862.J 

2. Penal statutes, construction of. 
[Cited in U. S. v. Trice, 30 Fed. 495.] 

[Suit by the United States against O, Mat- 
tock and others for a penalty.] 

Joseph N. Dolph, for the United States. 
Orlando Humason, for defendants. 

DEADY, District Judge. This action is 
brought under section 9 of the act of June 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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SO, 1834 (4 Stat 729), which enacts, that "if 
any person shall drive or anywise convey 
any stock of horses, miiles or cattle, to range 
or feed upon any land belonging to any 
Indian or Indian tribe, without the consent 
of such tribe, such person shall forfeit the 
sum of one dollar for each animal of such 
stock." 

The complaint was filed October 4, 1871, 
and alleges that the defendant on Septem- 
ber 1, 1871, did drive and convey 1800 head 
of sheep upon the land within the boundaries 
of the Umatilla reservation, which then be- 
longed to the WallawaUa, Cayuse and Uma- 
tilla tribes of Indians, pursuant to the treaty 
of June 9, 1855, between the United States 
and such Indian tribes; whereby, etc., de- 
fendant became indebted to the plaintiff in 
the sum of $1 for each head of sheep so 
driven, etc. 

The defendant demurred to the complaint, 
because it did not state facts sufficient to 
constitute a cause of action. On the argu- 
ment of the demurrer the only reason given 
in support of it was, that the term "cattle" 
as used in the statute does not mean sheep. 

I thinjc it is apparent from the following 
citations that the term, in its primary sense, 
includes sheep and all other animals used by 
man for labor or food. 

Johnson defines "cattle" thus: "Beasts of 
pasture not wild nor domesticated." Rich- 
ardson says the term is derived from chat- 
tels, and signifies bona mobilia, or mova- 
bles. He defines it thus: "Kine, horses and 
some other animals appropriated to the Use 
of man." Webster derives it from the Nor- 
man French "catal," or the Old English 
"catel," signifying "goods, cattle, movables." 
In the edition of 1837 it is defined as follows: 
"Beasts or quadrupeds in general, serving 
for tillage or other labor and for food for 
man. In its primary sense, the word in- 
cludes camels, horses, asses, all- the varie- 
ties of domesticated horned beasts or the bo- 
vine genus, sheep of all kinds and goats, 
and perhaps swine. * * =* Cattle in the 
United States, in common usage, signifies 
only beasts of the bovine genus. « * * 
Yet it is probable that a law giving damages 
for a trespass committed by cattle break- 
ing into an enclosure, would be adjudged to 
Include horses." But the latest edition gives 
this definition: "Domestic quadrupeds col- 
lectively, especially those of the bovine ge- 
nus, sometimes also including sheep, goats, 
horses, mules, asses and swine." The Amer- 
ican Oyclopsedia says: "In its primary sense, 
horses and asses are included in the term, 
as well as oxen, cows, sheep, goats, and per- 
haps swine." 

But counsel for the defendant, adpaitting 
that the word "cattle" in its primary sense 
includes sheep, contends that the word as 
used in the act is restrained to animals of 
the horse or mule kind, in obedience to the 
rule of construction given in Smith, Const. 
Const. § 740, and cited with approbation in t 



U. S. V. Irwin [Case No. 15,445]: "Where 
general words follow an enumeration of par- 
ticular cases, such general words are held 
to apply only to cases of the same kind as 
those which are expressly mentioned." 

U. S. V. Irwin, supra, was an indictment 
for forgery of a land warrant under the act 
of March 3, 1825 (4 Stat. 119), which pre- 
scribed the punishment for forging any "in- 
dent, certificate of public stock, etc., or other 
public security of the United States." The 
court quashed the indictment, upon the 
ground that a land warrant was not em- 
braced in the particular instruments enumer- 
ated in the act, they being evidence of a 
"pecuniary indebtment or liability of the 
government to the holder," nor in the gener- 
al phrase "other public security," because 
that was restrained by the rule above men- 
tioned to cases of the same kind with those 
particularly named. 

But the case is not parallel in this respect 
with the one under consideration. To make 
it so, the act of 1834 should read "stock of 
horses, mules, or other animals." Then with 
good reason it might be said that under the 
recognized rule of construction the other au- 
imals must be of the same genus or kind 
with those named— hoi-ses and mules— and 
that sheep, not being of such genus or kind, 
are not included in the act. And even then 
it might be plausibly answered, that any an- 
imal that feeds upon the grass or herbage 
which grows upon the Indian land, and 
thereby impoverishes it, in respect to the 
pui-pose of the act, is of the same kind as 
the horse or mule. 

The duty of the court, in construing this 
act, is to give effect to the intention of con- 
gress in enacting it; and this intention must 
be ascertained as well from the mischief 
which the act was intended to remedy as the 
words thereof. Smith, St. Const. Law, § 703. 

The mischief to be prevented or remedied 
by it was the depasturing of the Indian 
lands by the stock of white persons. Sheep 
are as much within the reason of the enact- 
ment as horses or mules. It can hardly be 
presvmaed that congress intended to impose a 
penalty upon persons for feeding horses up- 
on the Indian range, and at the same time 
permit them to cover it with sheep with im- 
punity. 

Although the word "cattle" in its primary 
sense includes horses and mules, at this day 
it is not often so applied in the United- 
States. Therefore, I presume congress, out 
of abundance of caution, particularized that 
class of animals, and used the word "Cattle" 
to describe all others included in the term. If 
the act had read "other cattle," there would 
be some reason for holding that the general 
phrase was restrained to other cattle of the 
horse genus or kind, if there be any such. 

But here the term "cattle" is not used 
merely to round a period, or as an expletory 
embellishment of what precedes it, but as 
an independent and particular enumeration 
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of a class of subjects, in addition to those al- 
ready named. 

It is also iirged tliat this is a penal stat- 
ute, and tlierefore to he strictly construed. 
The rule as stated is admitted. But notliing 
more is meant by it than that such statutes 
shall not be extended, by -what is known as 
equitable construction, to cases other than 
those which -dearly appear to have been in- 
tended by the legislature, and are fairly in- 
cluded in the language used to express such 
intention. The intention, then, of the legis- 
lature is as proper a subject of inctuiry for 
the court in the ease of a penal statute as 
any other; and that intention when ascer- 
tained by applying the usual rules of con- 
struction is to govern in the one case as well 
as the other. The Enterprise [Case No. 4,- 
499]; U. S. V. Wiltberger, 5 Wheat. [18 U. 
S.] 95; American Pur Co. v. U. S., 2 Pet [27 
U. S.] 367; TJ. S. V. Winn [Case No. 16,740]; 
U. S. V. Morris, 14 Pet. [39 U. S.] 464. 

In this case it is manifest that the legisla- 
ture intended to prevent Indian lands from 
being used by white people as pasture 
grounds for their stock, without the consent 
of the Indians. It will not be denied that 
sheep axe as much within the mischief to 
be remedied as horses or oxen. The term 
used in the act— "cattle"— in its general and 
primary sense includes sheep. The term is 
also often used in common parlance, in the 
United States, in a narrower sense, to sig- 
nify only animals of the bovine genus. This 
being so, the court must construe the act, 
and declare in what sense the term is used 
therein; and, in so doing, it is not justified 
in restricting the language used to any par- 
ticular class of animals comprehended in 
the general term cattle, because the act is a 
penal one. 

In U. S. V. Winn, supra, Mr. Justice Story 
says: "But when the words are general, and 
include various classes of persons, I know 
of no authority which would justify the 
comrt in restricting them to one class, or in 
giving them the narrowest interpretation, 
when the mischief which is to be redressed 
by the statute is equally applicable to all of 
them. And where a word is used in a stat- 
ute, which has various known significations, 
I know of no rule that requires the court to 
adopt one in preference to another, simply 
because it is more restrained, if the objects 
of the statute equally apply to the lai-gest 
and broadest sense of the word. In short, 
it appears to me that the proper course in 
all these cases is, to search out and follow 
the true intent of the legislature, and to 
adopt that sense of the words which harmo- 
nizes best with the context, and promotes in 
the fullest manner the apparent policy and 
objects of the legislature." 

Bearing in mind the rule that the language 
of the act and the mischief to be remedied 
by it, must both be considered in ascertain- 
ing "the true intent of the legislature," I 
have no hesitation in coming to the conclu- 



sion that the word "cattle," as used in the 
Indian intercourse act of 1834, includes, and 
was intended to include sheep, as wdl as 
cows and oxen. 
The demurrer is overruled. 



Case K-Q. 16,745. 

UNITED STATES v. MAUK. 
[See Case No. 15,71Sa.] 



Case Wo. 16,746. 

UNITED STATES v. MAUNIER. 

[1 Hughes, 412; i Mart. N. 0. 79.] 

Circuit Court, D. North Carolina. 1792. 

Criminal Law— Evidence— Examination in 
WuiTiNG— Indictment. 

1. An examination of a prisoner, made be- 
fore his commitment, under impressions of 
fear, whether signed or not by Iiim, cannot be 
read in evidence against him on his trial un- 
der indictment for murder on the high seas. 

2. An indictment for mxirder on the high seas 
need not state the length and depth of the 
wound which caused the death. 

Indictment for murder on the high seas. 

Before PATEE.SON, Circuit Justice, and 
SITGREAVES, District Judge. 

Mr. Attorney of the United States Hill of- 
fered to give in evidence the examination of 
the prisoner before his commitment. 

Mr. Martin, for the prisoner, objected to 
this: 1st. Because the prisoner at the time of 
his, examination was under impressions of 
fear. 2d, Because the examination was not 
subscribed by the prisoner. 

1. The prisoner was a French sailor, and 
the murder with which he stood charged had 
been committed upon the high seas. On his 
landing in North Carohna he was taken up 
and committed to jaiL From thence he was 
taken on the next day, brought into court 
in irons, and examined, without being in- 
formed that he was then under an examina- 
tion and not on his trial. He understood not 
the English language, and no one informed 
him of what was passing. There was room 
to beheve that he thought, when he was re- 
manded to jail, that he had been tried, con- 
victed, and condemned, for he asked a person 
who understood the French language on what 
day he was to be executed. The counsel said 
although in the case of a person who had re- 
sided some time in this country, or in others 
in which the proceedings are carried on by 
jury, the objection would be frivolous, yet it 
must have weight in the case of a foreigner 
unacquainted with our laws and our lan- 
guage; that what the prisoner had seen in 
court, except perhaps the confrontation of wit- 
nesses, was all that in familiar circumstances 
he would have seen in his own country had 
he been tried thcie, where sentence of death 
is not pronounced in court in presence of the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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prisoner, but read to him afterwards by the 
clerk in the dungeon. 

2. The examination and confession sub- 
scribed by an offender before a justice of the 
peace is good and sufficient evidence against 
such offender. Gilb. Ev. 140. The examina- 
tion of Sterne and Boroski, was, by the chief 
justice, refused to be read at their trial. See 
3 State Tr. p. 470. And Serjeant Wilson, in 
his edition of Hale's Pleas of the Crown 
(volume 2, p. 58o, in notes), adds a query, 
whether the chief justice was not right In 
such refusal. For, by the opinion of some 
judges now living, the statute does not ex- 
tend to the examination of the party accused 
unless he signed his examination, but only 
to the witnesses or persons accusing. In 
Vaughan's Case, Mr. Grauley having made oath 
that the examination was taken before Sir 
Charles Hedges, and signed by the prisoner, 
it was read. 5 State Tr. 229. In Harrison's 
Case, the attorney-general desired that the 
defendant's exajnination, taken before the 
Lord Chief Justice Brumpton, might be read, 
and the defendant having acknowledged the 
hand to be his that was subscribed to it, it 
was read accordingly. 7 State Tr. 118. In 
Layer's Case, the prisoner's counsel said, and 
the chief justice granted, that this examina- 
tion could not be read unless it was signed 
by him. 8 State Tr. 474, 8 Mod. 89. 

PATERSON, Circuit Justice, thought the 
examination ought to have been signed by 
the prisoner. 

SITGREAVES, District Judge, said the 
first objection had much weight with him, 
and 

Mr. Attorney of the United States with- 
drew his motion. 

The prisoner was found guilty upon other 
evidence. 

. And it was moved in arrest of judgment, 
on the groimd that the length and depth of 
the wound were not mentioned in the indict- 
ment 

The prisoner's counsel cited Heydon's 
Case, 2 4 Coke. 42. 

THE COURT did not intimate that they 
had any doubt, but said if they had they 
would direct a copy of the indictment and 
reasons to be transmitted to the supreme 
court Curia advisare vult 

T TTTC COURT directed the prisoner to be 
arraigned on another indictment which had 

been found against him. 

■ Whereupon he pleaded not guilty, and THE 
COURT ordered the trial to be proceeded on 
instantly. 

And with some difficulty was prevailed up- 
on to adjourn it to the succeeding Monday, 
it being Saturday. 

An order was then made that the marshal 
send expresses to the grand jury (who had 
been discharged), commanding their imme- 
diate return. 



2 This reference is at fault; but is taken lit- 
erally from judge Martin's book. 



(Case No. 15,747) U. S. v. MAURICE 

On Monday following the prisoner was 
brought to the bar, as he and his counsel 
expected, to be tried on the second indict- 
ment. But THE COURT informed the bar 
they would take up the motion in arrest of 
judgment 

On the part of the United States several 
precedents of indictments were read out of 
West, in which the length and depth of the 
wound are not mentioned. 

Mr. Martin observed that, in all the indict- 
ments (but one) in which the length and 
depth of the wound were not mentioned, the 
instrument had gone through the body of the 
person killed, some limb had been cut off, 
or the wound had been given with a blunt 
weapon. In this case the mortal wound was 
stated to have been given with an axe, on 
the head. That the authority in Coke was 
not only unshaken, but frequently recog- 
nized. 

THE COURT, however, overruled the mo- 
tion, without making any observation, and 
passed sentence of death. 

At the same time sentence was passed on 
three other men who had been included in 
the same indictment, and they were soon 
after executed. 

This is the first time that judgment of 
death was given under the authority of the 
United States. 
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UNITED STATES v. MAURICE et al. 

[2 Brock. 96.] i 

Circuit Court, D. Vkginia. May Term, 1823. 

Qfficeks — Appointmekt — Bond — Soketies — Ib- 
regularAppointsiest— CosTRXOT — Consider- 
ation—Accounting for Public Monet. 

1. The constitution of the United States (ar- 
ticle 2, § 2), which declares that the president 
"shall nominate, and, by and with the consent 
of the senate, shall appoint ambassadors, &c," 
"and all other officers of the United States, 
whose appointments are not herein otherwise 
provided for, and which shall he established 
by law," taken in connexion with the subse- 
quent clause of the same section, which au- 
thorizes congress "by law to vest the appoint- 
ment of such inferior officers as they think 
proper, in the president alone, in the courts of 
law, or in the heads of departments," and with 
the third' section of the same article empower- 
ing the president to fill "all vacancies that 
may happen during the recess of the senate, 
by granting commissions which shall expire at 
the end of their next session," is interpreted 
ii> declare, that all offices under the federal 
government, except in cases where the consti- 
tution itself may otherwise provide, shall be es- 
tablished by law. 

[Cited in Auffmordt v. Hedden, 137 U. S. 

327, 11 Sup. Ct 108.] 
[Cited in Com. v. Ford, 5 Pa. St 68; Lewis 

V. Jersey City, 51 N. J. Law, 242, 17 Atl. 

112.] 

2. An agent of fortifications is an officer of 
the United States, whose office is established 
by law. ,See acts of congress of April 24, 

1 [Reported by John W. Brockenbrough, Esq.] 
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1S16, § 9 [3 Stat. 298], and Mareli 2, 1821, § 
13 [3 Stat. 616]. 
[Cited in Smith v. "Whitney, 116 U. S. 181, 6 

Sup. Gt. 577.1 
[Cited in G-uthrie Daily Leader t. Cameron 
(Okl.) 41 Pac. 636.] 

3. The act of congress, passed on the loth of 
May, 1820 [3 Stat. 592], providing for the bet- 
ter organization of the treasury department, 
which gives a new and summary remedy 
against officers of the United States, who have 
received public money for which they have 
failed to account, and against their sureties, 
substituted by implication the new and suffi- 
■eient bond called for by that act, for the for- 
mer bond, and discharged the sureties to the 
■original bond, so far as respected subsequent 
transactions. 

4. Appointments to office can be made by the 
heads of department, in those cases only 
which congress has authorized by law, and, 
therefore, the appointment of an agent of for- 
tifications by the secretary of war, there being 
no act of congress conferring that power upon 
that officer, is irregular. 

[Cited in Browne v. TJ. S., Case No. 2,036.] 

5. An official bond given by an agent of for- 
tifications, whose appointment was irregular, 
but whose office is established by law, though 
void as a statutory obligation, is valid as a 
contract to perform the duties appertaining to 
the office of agent of fortifications, and is 
binding on his sureties. Contract is one of the 
means necessary to accomplish the objects of 
the institution of the government, and the ca- 
pacity of the United States to contract is co- 
■extensive with the duties and powers of govern- 
ment. Every contract which subserves to the 
i>erformance of a duty, may be rightfully made. 

[Cited in U. S. v. Hartwell, 6 Wall. (73 U. 
S.) 393; U. S. v. Garlinghouse, Case No. 
15,189; Hall v. Wisconsin, 103 U. S. 8; 
Van Brocklin v. Tennessee, 117 U. S. 
154, 6 Si'p. Ct. 672; AufEmordt v. Hedden, 
137 U. S. 327, 11 Sup. Ct. 108.] 

[Cited in State v. May, 106 Mo. 506, 17 S. 
W. 660; City of Ellsworth v. Eossiter, 46 
Kan. 237, 26 Pac. 675; Com. v. Evans, 74 
Pa. St. 140; Dickson v. U. S., 125 Mass. 
314. Approved in Jones v. Scanland, 6 
Humph. 198. Cited in McCornick v. 
Thatcher, 8 Utah, 294, 30 Pac. 1093; In 
re Merriam's Estate, 141 N. Y. 497, 36 N. 
B. 306. Cited in brief in State v. Bates, 
36 Vt. 389. Cited in State v. Wilson, 29 
Ohio St. 348; Weston v. Sprague, 54 Vt. 
402.] 

6. It is not essential to the validity of a 
contract made between an individual and the 
government, that it should express the cir- 
cumstances under which it was made, so pre- 
cisely and distinctly, as to show the motives 
which induced it, and the objects to be effected 
by it. These are matter of evidence. 

[Cited in HaU v. Wisconsin, 103 U. S. 8.] 
[Cited in Williamson v. Hall, 1 Ohio St. 193.] 

7. The duty of the government to secure its 
debts, necessarily infers the means of secur- 
ing them, and sureties may therefore be re- 
quired to the bond given by the debtor. 

8. Every contract which is legal on its face, 
and imports a consideration, is supposed to be 
entered into on valid considerations, and to be 
obligatory, if the parties be ostensibly able, 
until the contrary is shown, and the same rule 
applies to a government which is capable of 
making contracts. 

9. That is certain which may be rendered cer- 
tain, and, therefore, if Hie condition of a bond, 
instead of specifying the particular purposes 
for which the bond is given, refers to a paper 
which does specify them, it is equivalent to 



the enumeration of those purposes in the bond 
itself. 

10. Where an appointment to office is irregu- 
lar—is contrary to law and its policy, this does 
not absolve the person so appointed from the 
moral and legal obligation to account for pub- 
lie money, which has been jjlo'-ed in his hands 
in consequence of such appointment. 

[Approved in Jones v. Scanland. 6 Humph. 
198.] 

At law. 

MARSHALL, Circuit Justice. This is an 
action of debt brought upon a bond executed 
on the 18tli day of August, 1818, in the pen- 
alty of twenty thousand dollars, with the 
following condition: "Whereas the said 
James Maurice has been appointed agent for 
fortifications on the part of the United 
States, now, therefore, tf the said James 
Maurice shall truly and faithfully execute 
and discharge all the duties appertaining to 
the said office of agent, as aforesaid, then 
the above obligation to be void, &c." The 
breach assigned in the declaration is, that, 
large sums of money came to the hands of 
the said Maurice, as agent of fortifications, 
which he was bound by the duties of his 
office faithfully to disburse and account for, a 
part of which, namely, forty thousand dollars, 
he has, in violation of his said duty, utter- 
ly failed to disburse to the use of the United 
States, or account lor; wherefore, &c. The 
defendants, the sureties in the said obligation, 
prayed oyer of the bond, and of the condition, 
and then demurred to the declaration. The 
plaintiff joined in the demurrer. The defend- 
ants also pleaded several pleas, on some of 
which issue has been made up, and on others, 
demurrer has been joined. 

The Crst point to be considered is the de- 
murrer to the decaration. The defendants 
insist that the declaration cannot be sustain-, 
ed, because- the bond is void in law, it being 
taken for the performance of duties of an of- 
fice, which office has no legal existence, and 
consequently, no legal duties. No violation of 
duty, it is said, can take place, when no duty 
exists. Since the demurrer admits all the 
facts alleged in the declaration, which are 
properly charged, and denies that those facts 
create any obligation in law, it must be taken 
as true that James Maurice was*in fact ap- 
pointed an agent of fortification on the part 
of the United States; that he received large 
sums of money in virtue of that appointment, 
and h^s failed to apply it to the purpose for 
which he received it, or to account for it to the 
United States. As the securities certainly 
intended to undertake that Maurice should 
perform the very acts which he has failed to 
perform, and as the money of the nation has 
come into his hands on the faith of this under- 
taking, it is the duty of the court to hold them 
responsible, to the extent of this undertaking, 
unless the law shall plainly interpose its pro- 
tecting power for their relief, upon the prin- 
ciple that the bond creates no legal obliga- 
tion. Is this such a bond? The first step in 
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this inquiry, is the character of the bond. 
Does it, on its face, purport to be a mere of- 
ficial bond, or lo be in the nature of a con- 
tract? This question is to be answered by a 
reference to the terms in which its condition 
is expressed. These leave no shadow of 
doubt on the mind. The condition refers to 
DO contract— states no undertaking to perform 
any specific act— refers to nothing^escribes 
nothing which the obligor was bound to do, 
except to perform the duties of an officer. 
It recites that he wac appointed to an office, 
and declares that the obligation is to be void 
if he "shall truly and faithfully execute and 
discharge all the duties appertaining. to the 
said office." Of the nature of those duties 
no information whatever is given. Whether 
the disbursement of public money does or 
does not constitute a part of them, is a subject 
on which the instrument is entirely silent. 
The bond, then, is, on its face, completely an 
official bond, given, not for the performance of- 
any contract, but foi the performance of the 
duties of an office, which duties were known, 
and had been prescribed by law, or by per- 
sons authorized to prescribe them. In his 
declaration, the attorney for the United States 
has necessarily taken up this idea, and pro- 
ceeded on it In his assignment of breaches, 
he states 13iat the said James Maurice had 
been appointed agent of fortifications, and al- 
leges that he had not performed the duties of 
the said office, nor kept the condition, of his 
bond, but that the said condition is broken 
in this, that while he held and remained in 
the said office, divers large sums of money 
came to his hands, as agent of fortifications, 
which he was bound by the duties of his of- 
fice faithfully to disburse and account for; 
a part of which, forty thousand dollars, he 
has, in violation of his said duty, utterly 
failed to disburse or account for. On this 
breach of his official duty, which is alleged 
to constitute a breach of the condition of his 
bond, the action is founded. No allusion is 
made to any other circumstance whatever as 
giving cause of action. 

The suit then is plainly prosecuted for a 
violation of the duty of office, which is al- 
leged to constitute a breach of an official bond. 
The court must on this demurrer,, at least, 
so consider* it, ar.d must decide it according 
to those rules which govern cases of this 
description. This being a suit upon an of- 
ficial bond, the condition of which binds the 
obligors only that the officer should perform 
the duties of his office, it would seem that 
the obligation could be only co-extensive, with 
these duties. What is their extent? The de- 
fendants contend that no such office exists; 
that James Maurice was never an officer, 
and, of consequence, was never bound by this 
bond to the performance of any duty what- 
ever. To estimate the weight of this objec- 
tion, it becomes necessary to examine the con- 
stitution of the United States, and the acts 
of congress in relation to this subject The 
constitution (article 2, § 2), declares, that the 



president "shall nominate, and, by and with 
the advice and consent of the senate, shall 
appoint ambassadors, &c.," "and all other 
officers of the United States, whose appoint- 
ments are not herein otherwise provided for,, 
and which shall be established by law." I 
feel no diminution of reverence for the fram- 
ers of this sacred instrument, when I say that 
some ambiguity of expression has found its 
way into this clause. If the relative "which," 
refers to the word "appointments," that word 
is referred to in a sense rather different from 
that in which it had been used. It is used 
to signify the act of placing a man in office, 
and referred to as signifying the office itself. 
Considering this relative as referring to the- 
word "offices," which word, if not expressed, 
must be understood, it is not perfectly dear 
whether the words "which" offices "shall 
be established by law," are to be construed 
as ordaining, that all offices of the United 
States shall Ibe established by law, or merely 
as limiting the previous general words to 
such offices as shall be established by law. 
Understood in the first sense, this clause 
makes a general provision, that the president 
shall nominate, and by and with the consent 
of the senate, appoint to aU offices of the 
United States, with such exceptions only as 
are made in the constitution; and that all 
offices (with the same exceptions) shall be es- 
tablished by law. Understood in the last 
sense, this general provision comprehends 
those offices only which might be established 
by law, leaving it in the power of' the execu- 
tive, or of those who might be entrusted with 
the execution of the laws, to create in all 
laws of legislative omission, such offices as 
might be deemed necessary for their execu- 
tion, and afterwards to fill those offices. 

I do not know whether this question has 
ever occurred to the legislative or executive 
of the. United States, nor how it may have 
been, decided. In this ignorance of the course 
which may have been pursued by the govern- 
ment, I shall adopt the first interpretation, be- 
cause I think it accords best with the general 
spirit of the constitution, which seems to- 
have arranged the creation of office among 
legislative powers, and because, too, this con- 
struction is, I think, sustained by the subse-" 
quent words of the same clause, and by the 
third clause of the same section. The sen- 
tence which follows, and forms an exception 
to the general provision which had been 
made, authorizes congress "by law to vest the- 
appointment of such inferior officers as thej" 
think proper, in tho president alone, in the 
courts of law, or in the heads of departments." 
This sentence, I think, indicates an opinion in 
the framers of the constitution, that they had 
provided for all cases of offices. The third 
section empowers the president "to fill up all 
vacancies that may happen during the recess 
of the senate, by granting commissions which 
shall e^ire at the end of their next session." 
This power is not confined to vacancies which 
may happen in offices created by law. If the 
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convention supposed that the president might 
create an office,- and fill it originally without 
the consent of the senate, that consent would 
not he required for filling up a vacancy in 
the same office. The constitution then is un- 
derstood to declare, that all officers of the 
United States, except in eases where the con- 
stitution itself may otherwise provide, shall 
be established by law. 

Has the office of agent of fortiflcations been 
estabhshed br law? From the year 1794 to 
the year 1808, congress passed several acts, 
empowering the president to erect fortifica- 
tions, and appropriating large sums of money 
to enable him to carry these acts into execu- 
tion. No system for their execution has ever 
been organized by law. The legislature seems 
to have left this subject to the discretion of 
the executive. The president was, conse- 
quently, at liberty to employ any means 
which the constitution and laws of the United 
States placed under his control. He might, it 
is presumed, employ detachments from the 
army, or he might execute the work by con- 
tract, in all the various forms which contracts 
can assume. Might he organize a corps, con- 
sisting of labourers, managers, paymasters, 
providers, &c., with distinct departments of 
duty, prescribed and defined by the executive, 
and with such fixed compensation as might be 
annexed to the various parts of the service? 
If this mode of executing the law be consist- 
ent with the constitution, there is nothing in 
the law itself to restrain the president from 
adopting it. But the general language of the 
law must be limited by the constitution, and 
must be construed to empower the president 
to employ those means only which are con- 
stitutional. According to the construction giv- 
en in this opinion to the second section of the 
second article ol that instrument, it directs 
that all offices of the United States shall be 
established by law; and I do not think that 
the mere direction that a thing shall be done, 
without prescribing the mode of doing it, can 
be fairly construed Into the establishment of 
an office for the purpose, if the object can be 
effected without one. It is not necessai-y, or 
even a fair inference from such an act, that 
congress intended it should be executed 

'^through the medium of offices, sin'ce there are 
other ample means by which it may be exe- 
cuted, and .since the practice of the govern- 
ment has been for the legislature, wherever 
this mode of executing an act was intended, 
to organize a system by law, and either to 
create the several laws expressly, or to au- 

■ thorize the president in terms, to employ such 
persons as he might think proper, for the per- 
formance of particular services. If, then, the 
agent of fortifications be an officer of the 
United States, in the sense in which that 
term is used in the constitution, his office 
ought to be established by law, and cannot be 
considered as having been established by the 
acts empowering the president, generally, to 
cause fortifications to be constructed. 
Is the agent of fortifications an officer of the 
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United States? An office is defined to be "a 
public charge or employment," and he who 
performs the duties of the office, is an officer. 
If employed on the part of the United States, 
he is an officer of the United States. Al- 
though an office is "an employment," it does 
not f oUow that every employment is an office. 
A man may certainly be employed under a 
contract, express or implied, to do an act, or 
perform a service, without becoming an offi- 
cer. But if a duty be a continuing one, 
which is defined by rules prescribed by the 
government, and not by contract, which an 
individual is appointed by government to per- 
form, who enters on the duties appertaining 
to his station, without any contract defining- 
them, if those duties continue, though the per- 
son be changed; it seems very difficult to dis- 
tinguish such a charge or employment from 
an office, or the person who performs the 
duties from an officer. If it may be converted 
into a contract, it must be a contract to per- 
form the duties of the office of agent of forti- 
fications, and such an office must exist with 
ascertained duties, or there is no standard 
by which the extent of the condition can be 
measured. 

The army regulations are referred to in acts 
of congress, passed previous and subsequent 
to the execution of the bond under considera- 
tion. A copy of those regulations purporting 
to be a revisal made in the war office, in Sep- 
tember, 1816, conformably to the act of the 
24th of April, 1816, has been laid before the 
court, and referred to by both parties. These 
regulations provide for the appointment, and 
define the duties of the agents of fortifica- 
tions. They are to be governed by the orders 
of the engineer department in the disburse- 
ment of the money placed in their hands. 
They are tc provide the materials and work- 
men deemed necessary for the fortifications; 
and they are to pay the labourers employed. 
In the performance of these duties they are 
directed to make out— First, an "abstract of 
articles purchased;" secondly, "an abstract 
of labour performed;" thirdly, "an abstract 
of pay of mechanics;" and fourthly, "an ab- 
stract of contingent expenses." These duties 
are those of a purchasing quartermaster, com- 
missary, and paymaster. These are important 
duties. A very superficial examination of the 
laws will be sufficient to show, that duties 
of this description, if not performed by con- 
tract, are performed by persons who are con- 
sidered as officers of the United States, whose 
offices are established by law. If, then, we 
look ,at the bond and declaration, we find in 
both every characteristic of an office bond. 
If we look at the army regulations, the only 
additional source of information within our 
reach, we find the duties of an agent of forti- 
fications -to DP such as would make him an 
officer of the United States. Is the office es- 
tablished by law? The permanent agents 
mentioned in the act of March 3, 1809, c. 199, 
§ 3 [4 Bior. & D. Laws, 221; 2 Stat. 536, c. 
28], are those who are appointed, "either for 
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the purpose ot making contracts or for the 
purchase of supplies, or for tlie disbiirsement, 
in any other manner, of moneys, for the use 
of the militaiy establishment of the United 
States." If this act authorizes the appoint- 
ment of such agents, and Yirtually establishes 
their oflaces, it cannot, I think, in correct con- 
struction, be extended to other persons than 
those who are employed in some manner in, 
^disbursing money "for the use of the military 
establishment or nayy of the United States." 
"The military establishment" is a term which 
seems to be well defined in the acts of con- 
gress, and to be well understood, and I do 
not think the act can be construed to compre- 
hend an agent of fortifications. 

In the act of JIarch 3, 1817, c. 517, § 5, it is 
made the duty of the secretary of war "to 
prepare general regulations, better defining 
and preseribuig the respective duties and 
powers in the adjutant-general, inspector-gen- 
eral, quartermaster-general, and commissary 
of ordnance, department of the topographical 
engineers, of the aids of generals, and gener- 
ally of the general and regimental staff; 
which regulations, when approved by the 
president of the United States, shall be re- 
spected and obeyed, until altered or revoked 
by the same authority." The exclusive ob- 
ject of this section is, I think, the regulation 
of existing offices. I do not think it can be 
fairly construed to extend to the establish- 
ment of offices. Yet if under this act, subor- 
dinate agencies or offices have in fact been 
introduced, such offices may be established 
by subsequent acts of congress. The act of 
April 24, 1816, "for organizing the general 
staff, and making farther provision for the 
army of the United States" (section 9), en- 
acts, "that the regulations in force before the 
reduction of the army, be recognised, as far 
as the same shall be found applicable to the 
service, subject, however, to such alterations 
as the secretary of war may adopt, with the 
approbation of the president." 

A legislative recognition of the actually ex- 
isting regulations of the army must be under- 
stood as giving to those regulations the sanc- 
tion of the law; and the subsequent words of 
the sentence authorize the secretary of war 
to alter those regulations with the approba- 
tion of the president. Such alterations have 
also the sanction of the act of 1S16. This sub- 
ject appeal's to have been taken up by the 
secretary. A pamphlet entitled, "Army Reg- 
ulations Revised, Conformably to the Act of 
24th of April, 1816," has been laid before the 
court as authentic, and has been appealed to 
by both plaintiff and defendants, as being the 
same regulations which are approved and 
adopted by the act of the 2d of March, 1821, 
§ 13. These regulations direct the appoint- 
ment of agents of fortifications, and defiije 
their duties- They purport to have been re- 
vised in the war office, in September, 1816. 
Ef the provision they contain respecting agents 
of fortifications formed a part of the army 
regulations prior to the act of the 24th of 



April, 1816, it is recognised by that act. If 
that provision was first introduced in Sep- 
tember, 1816, it is recognised by that act. If 
that provision was first introduced in Sep- 
tember, 1816, it may, if approved by the presi- 
dent, be considered as an alteration author- 
ized by that act. The question whether this 
alteration has been approved by the presi- 
dent, is perhaps a question of fact, not ex- 
aminable on this demurrer. When I consider 
the act of the 24th of April, 1816, and this 
revisal in the war office, in connexion with 
the act of the 2d of March, 1821, adopting the 
revisal of September, 1816, under the name 
of general regulations of the army, compiled 
by Major General Scott (for they are repre- 
sented as being the same regulations), I feel 
much difficulty in saying that the office of 
agent of fortifications was not established by 
law when this bond was executed. I am 
more inclined to give this opinion, because I 
am persuaded this cause must be carried be- 
fore a tribunal which can make that certain 
which was before uncertain; and because, by 
overruling the demurrer to the declaration, 
the other questions of law which occur in the 
cause, and which would be arrested by sus- 
taining the demurrer to the declaration, will 
all be brought before the supreme court. 

The defendants pleaded several pleas to the 
declaration. The second plea is, that the de- 
fendant, James Maurice, performed the con- 
dition of his bond up to the 26th day of Sep- 
tember, 1820, on which day a new bond was 
executed, in pursuance of the act of the loth 
of May, 1820, "providing for the better or- 
ganization of the treasury department." The 
plaintiff takes issue on that part of the plea 
which alleges performance up to the 26th day 
of September, 1820, and demurs to the resi- 
due.— The act under which this new bond 
was executed, gives a new and summary rem- 
edy against officers of the United States who 
had received public money for which they 
had failed to account, and against their sure- 
ties, and contains a proviso: "That the sum- 
mary process herein directed, shall not affect 
any surety of any officer of the United States 
who became bound to the United States be- 
fore the passing of this act; but each and 
every such officer shall, on or before the thirti- 
eth day of September next, give new and suf- 
ficient sureties for the performance of the 
duties required of such officer." Section 2. 
The defendants contend that this new and 
sufficient bond was a substitute for the old 
one, and discharged the sureties to the origi- 
nal obligation, so far as respects subsequent 
transactions. 

The plaintiff contends that the bond is cu- 
mulative, and that the sureties to the first obli- 
gation continue bound for any subsequent as 
well as any preceding default of the officer. 
There is -certainly no express declaration of 
the act on this subject; and if the second 
bond operates a discharge of the first, this 
effect is produced by implication only: yet 
the implication is very strong in favour of the 
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construction. The sole object of the law is 
to obtain sureties against -whom the new and 
summary remedy it gives might be used. To 
obtain additional security, does not appear to 
be one of the motives for which it was passed. 
The direction that the sureties should be 
"new" and "sufficient," countenances the opin- 
ion that they were solely relied on for the 
subsequent transactions of the officer. If no 
additional security was intended to be de- 
manded; if the sole object of the law was 
to coerce the giving of sureties, against whom 
this new remedy, by distress, might be used, 
it seems reasonable to think that the legis- 
lature supposed the new sureties alone re- 
sponsible for the subsequent conduct of their 
officer. It could not escape the consideration 
of the legislature, that the same friends who 
became bound in the first hond, might prob- 
ably become bound in the second, thinking 
themselves discharged from the first. But 
friends may be willing to become bound in a 
penalty within their resources, or to an 
amount to which the officer can secure them, 
and very unwilling to become bound in double 
that sum. The officer may be able to give 
security in a penalty of $25,000, and totally 
unable to give security for §50,000, The gov- 
ernment fixes the penalty in which an officer 
shall give bond and sureties, and is regulated, 
in fixing that penalty, by all the considera- 
tions which belong to the subject. It ought 
not to be considered as augmenting that pen- 
alty, unless the means used for augmenting 
it are plain, direct, and intelligible. In this 
ease, if the same sureties execute the new 
bond, they are liable to a double penalty, by 
an act not clearly understood to have that 
effect. If there are new sureties to the new 
bond, the attention of the old sureties may be 
diverted from watching the conduct of the 
officer, and they may even be induced to re- 
linquish liens on property, in order to enable 
the officer to find his new sureties. If the 
course of legislation on the Subject has been 
such as to furnish to the original sureties rea- 
sonable ground for the opinion that they were 
discharged from all liability for the subse- 
quent conduct of the officer, and reasonable 
ground for the implication that such was the 
intention of the legislature, and I think it has, 
such ought to be the construction of the act. 
This demurrer, therefore, is overruled. 

The fifth plea is, that James Maurice was 
never legally appointed, but was, on the 1st 
day of August, 1818, appointed by the secre- 
tary of war, agent of fortifications for Nor- 
folk, Hampton Roads, and the lower part of 
the Chesapeake Bay, without any provisions 
of law whatever, authorizing and empowering 
him to make such appointment, and directly 
contrary to an act entitled, an act &c., passed 
the 3d of March, 1809. To this plea there is 
a demurrer. 

The first question arising on this demurrer, 
respects the validity of this appointment, 
made by the secretary of war. It is too clear, 
I think, for controversy, that appointments to 



office can be made by heads of department^ 
in those cases only which congress has au- 
thorized by law; and I know of no law which 
has authorized the secretary of war to make 
this appointment. There is certainly no stat- 
ute which directly and expressly confers the 
powet; and the army regulations, which are 
exhibited as having been adopted by congress, 
in the act of the 2d of March, 1821, declares 
that agents shall be appointed, but not that? 
they shall be appointed by the secretary of 
war. If this mode of appointment formed a 
part of the regulations previous to the revi- 
sion of September, 1816, that is a fact which 
might or might not be noticed if averred in 
the pleadings. The coui-t is not informed of 
its existence by this demurrer. It must there- 
fore be supposed not to exist, and James 
Maurice cannot be considered as a regularly 
appointed agent of fortifications. 

This brings us to the question in the cause 
on which I have felt, and. still continue to 
feel, great difficully. The appointment of 
James Maurice having been irregular, is this 
bond absolutely void, or may it be sustained 
as a contract entered into by a person not 
legally an officer, to perform certain duties 
belonging to an office? If the office had no 
existence, it has been already stated, that a 
bond to perform its duties generally, could 
create no obligation, but since the office does 
exist, the condition refers to something cer- 
tain by which the nature and esrtent of the 
undertaking of the obligor may be deter- 
mined. It is an undertaking that James 
Maurice shall perform the duties appertain- 
ing to the office of agent of fortifications: 
and this undertaking is in the nature of con- 
tract. If this contract does not bind the 
parties according to its expressed extent, its 
failure must be ascribed to some legal defect 
or vice inherent in the instrument. It is con- 
tended that the bond is void, because there 
is an inability on the part of the United 
States to make any contract not previously 
directed by statute. The United States is a 
government, and, consequently, a body poli- 
tic and corporate, capable of attaining the 
objects for which it was created, by the 
means which are necessary for their attain- 
ment. This great corporation was ordained 
and established by- the American people, and 
endowed by them with great powers for im- 
portant purposes. Its powers are unques- 
tionably limited; but while within those 
limits, it is a perfect government as any 
other, having all the faculties and proper- 
ties belonging to a government, with a per- 
fect right to use them freely, in order to ac- 
complish the objects of its institutions. It 
will certainly require no argument to prove 
that one of the means by which some of 
these objects are to be accomplished, is con- 
tract; the government, therefore, is capable 
of contracting, and its contracts may be 
made in the name of the United States. The 
government acts by its agents, but it is 
neither usual nor necessary to express, in 
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those contracts wliicli merely acknowledge 
the obligation of an individual to the United 
States, the name of the agent who was em- 
ployed in making it. His authority is ac- 
knowledged by the individual when he exe- 
cutes the contract, and is acknowledged by 
the United States when the government as- 
serts any rjght under that contract. I do 
not mean to say that there exists any es- 
toppel on either party; I only mean to say 
that a contract executed by an individual, 
and received by the government, is prima 
facie evidence that it was entered into be- 
tween proper parties. So with respect to 
the subject of the contract 

Without entering on the inquiry respecting 
the limits which may circumscribe the ca- 
pacity of the United States to contract, I 
venture to say that it is co-extensive with 
the duties and powers of government. 
Every contract which subserves to the per- 
formance of a duty, may be rightfully made. 
The constitution, which has vested the whole 
legislative powers of the Union in congress, 
has declared that the president "shall take 
care that the laws be faithfully executed." 
The manner in which a law shall be exe- 
cuted does not always form a part of it; a 
power, not limited or regulated by the words 
of the acts, has been given by the legisla- 
ture to the executive, to construct fortifica- 
tions; and large sums of money have been 
appropriated to the object It is not and 
cannot be denied, that these laws might 
have been carried into , execution by means 
of contract; yet, there is no act of congress, 
expressly authorizing the executive to make 
any contract in the case. It is useless, and 
would be tedious, to multiply examples, but 
many might be given to illustrate the truth 
of the proposition. It follows, as a neces- 
"saiT consequence, that the duty, and of 
course the right, to make contracts may 
flow from an act of congress, which does 
not in terxQS prescribe this duty; the propo- 
sition then is true, that there is a power to 
contract in every case w^here it is necessary 
to the execution of a public duty. 2 

- Since the above opinion was delivered, the 
question, whether a bond taken by the United 
States, for a lawful purpose, but not prescribed 
by any law, is absolutely void? has been twice 
carried before the supreme court of the Unit- 
ed States, and in both instances the doctrine 
laid down by the chief justice has been fully 
sustained. In U. S. v. Tingey, 5 Pet. [30 U. 
S.] 115, the court held that "the United States, 
being a body politic, as an incident to their 
fteneral right of sovereignty, have a capacity 
to enter into contracts, and take bonds in 
cases within the sphere of their constitutional 
powers, and appropriate to the just exer'cise 
of those powers, through the instrumentality 
of the proper department to which those powers 
are confined, whenever such contracts or bonds 
are not prohibited by law, although the mak- 
ing of such contracts, or taking such bonds, 
may not have been prescribed by any pre-exist- 
ing legislative act The court laid down this as 
a general principle only, without (as was then 
said) attempting to enumerate the limitations 
and eseeptioDS, which may arise from the dis- 
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It remains to inquire, whether it be indis- 
pensable to the validity of a contract, that 
it should express the circumstances under 
which it was made, so precisely and distinct- 
ly, as to show the motives which induced it, 
and the objects to be effected by it This 
certainly is often done, and in many eases 
conduces to a clear understanding of the in- 
tention of the parties, and of the obligations 
which the instrument creates; but it is not 
universally practised, would be often incon- 
venient, and is necessary, I think, only so far 
as may be requisite to explain the nature of 
the contract. "We know too well that per- 
sons entrusted with the public money, are 
often defaulters. It is not, I believe, doubt- 
ed, that the law raises an assumpsit to pay 
the money which the defaulter owes. An 
overpayment is sometimes made by mistake; 
is not the receiver liable to the United 
States? Yet, there is no act of congress 
creating the assumpsit in either case. I pre- 
sume it will not be denied, that a declara- 
tion charging that the defendant was indebt- 
ed to the United States, for money had and 
received to their use, and that being so in- 
debted, he assumed and promised to pay it, 
would be sufficient without setting forth at 
large all the circumstances of the character 
in which, and the objects for which, the 
money was received. If the law would raise 
an implied assumpsit, which would be bind- 
ing, I cannot conceive that an express as- 
sumpsit would be less so; nor can I con- 
ceive that such express assumpsit, more 
than the implied assumpsit, need detail 
the various circumstances on which its va- 



tribution of powers in the government, and from 
the operation of other provisions in our consti- 
tution and laws." But the court, in applying 
the principle to the ease then before them, far- 
ther added; "We hold that a voluntarv bond, 
taken by authority of the proper oflSeers of the 
treasury department, to whom the disbursement 
of pubhc moneys is entrusted, to secure the 
fidelity in official duties of a receiver, or an 
agent for the disbmrsement of public moneys, 
IS a bmding contract between him and his 
sureties, and the United States, although such 
bond may not be prescribed or required by any 
positive law. The right to take such a bond is, 
in our view, an incident to the duties belonging 
to such a department; and the United States 
haying a political capacity to take it we see no 
objection to its validity in a moral or a legal 
view. From the doctrine here stated, we have 
not the slightest inclination to depart: on the 
contrary, from farther reflection, we are satis- 
fied that it is founded upon the soundest prin- 
ciples, and the just interpretation of the con- 
stitution. Upon any other doctrine, it would 
be incompetent for the government, in manv 
cases, to take any bond or security for debte 
due to it or for deposits made of the public 
money; or even to enter into contracts for the 
transfer of its funds from one place to another, 
for the exigencies of the public service, by ne- 
gotiable paper or otherwise; since such au- 
thority is not expressly given by law in a vast 
variety of casei.." Opinion of the supreme 
court in U. S. v. Bradley, 10 Pet [35 U. S.j 
o43. See, also, Dugan v. U- S., 3 Wheat [16 
U. S.] 172; 4 Pet. Cond. R. 223, and Post- 
master General v. Early, 12 Wheat [25 U. S.1 
136; 6 Pet Cond. R. 480. "^ 
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lidity might depend. These would be mat- 
ter of evidence. In any case where an as- 
sumpsit would be valid,- the government 
may certainly take a bond, and I perceive 
no reasons why sureties may not also be de- 
manded. It is the duty of the government 
to collect debts due to it, however they may 
have accrued; it results from this duty that 
the means of securing and collecting the 
public money may be used. Sureties may 
therefore be required to the bond demanded 
from the debtor; the instrument itself is an 
admission that it is given for a debt, and it 
is contrary to all our received opinions to re- 
quire, that it should show how the debt was 
contracted. Any thing which destroys its 
validity may, undoubtedly, be shown in 
pleading; but a bond given to the United 
States, is, I thinli, prima facie evidence of 
debt, and would be sustained on demurrer. 
So if money be committed to the care of any 
person for a legitimate object, bond and se- 
curity on the same principle may be requir- 
ed, with condition that he shall account for 
it. The jurisdiction of a limited court must 
undoubtedly appear on the record; but I do 
not think that the same rule applies to con- 
tracts. Infants, femes covert, idiots, and 
persons under dm-ess, are not bound by their 
contracts. But their disability must be 
shown by pleading, and it need not appear 
in any contract that the parties to it are not 
liable to these disabilities. Every contract 
which is legal on its face, and imports a con- 
sideration, is supposed to be entered into on 
valid consideration, and to be obligatory, if 
the parties be ostensibly able, until the con- 
trary is shown; and the same rule applies 
to a government which is capable of making 
contracts. 

2. It is also contended that this bond is 
void, because it is entered into on a consid- 
eration which is either forbidden by express 
law, or contrary to the general policy of the 
law. The plea refers to the act passed on 
the 3d of March, 1809, "to amend the sev- 
eral acts for the establishment and regula- 
tion of the treasury, war, and navy depart- 
ments." I have already said, that I do not 
consider the prohibition of this act as com- 
prehending agents of fortifications, because 
they do not belong to the military estab- 
lishment, nor do their employments relate to 
it. It is unnecessary to enter into any ar- 
gument in support of this opinion, because 
it is of no importance to the point xmder 
consideration. The effect, if the act applied 
to the office, would be to show that the ap- 
pointment of James Maurice to the oflce 
of agent of fortifications was not legal—and 
that effect is prbduced by the construction 
I have given to the constitution. I consider 
the appointment of James Maurice to the 
office of agent of fortifications, by the secre- 
tary of war, as invalid; but the question, is 
the bond void on that account? still remains 
to be considered. It was undoubtedly in- 
tended as an office bond, and was given In 



the confidence that James Maurice was le- 
gally appointed to office. If the suit was 
instituted to punish him for the neglect of 
duty, in the nature of non-user, or for any 
other failure, which could be attributed in 
any degree to the illegality of his appoint- 
ment, I should be much disposed to think 
the plea a bar to the action. But this suit 
is brought to recover the money of the Unit- 
ed States which came to the hands of James 
Maurice/ in virtue of his supposed office, 
and which he has neither applied to the pur- 
pose for which he received it, nor returned 
to the treasury. In such a case, neither 
James Maurice, nor thc^e who undertook for 
him, can claim any thing more than positive 
law affords them. The plea does not contro- 
vert, but must be understood to confess 
the material facts charged in the declara- 
tion. It must be understood to confess that 
the money of the United States came to the 
hands of James Maurice as agent of fortifi- 
cations; that it was the duty of such agent 
to disburse it for the use of the United 
States, in the manner prescribed by the 
army regulations, or to account for it; that 
he has failed to do either, and that they 
were bound for him in this respect Admit- 
ting these things, they say it is a bar to the 
action brought for the money, that his ap- 
pointment was illegal. 

If the bond contained no reference to the 
appointment of James Maurice, as agent of 
fortifications; if its condition stated only, 
that certain certain sums of money had been 
delivered to him to be disbursed under the 
discretion of the principal engineer, in the 
purchase of materials for foiiJfleations, and 
in the payment of labourers, its obligation, 
I presume, would not be questioned. It 
would be a contract which the United States 
might lawfully make. If, instead of specify- 
ing the particular purposes for which the 
money was received, the condition of a bond 
refers to a paper, which does specify those 
purposes, I know of no principle of reason 
or of law, which varies the obligation of the 
instrument from what it would be, if con- 
taining that specification within itself. That 
Is certain which may be rendered certain, 
and an undertaking to perform the duties 
prescribed in a distinct contract, or in a 
law, or in any other known paper prescrib- 
ing those duties, is equivalent to an enumera- 
tion of those duties in the body of the con- 
tract itself. This obligation is an undertak- 
ing to perform the duties appertaining to the 
office of agent of fortifications. Those du- 
ties were prescribed in the army regula- 
tions, and were such as any individual might 
lawfully undertake to perform. The plea 
does not allege that the thing to be done 
was unlawful, nor does it allege that the 
illegality of the api)ointment to office con- 
stituted any impediment to a performance 
of the condition of the bond- Were it even 
improper to disburse the money received 
in the manner intended by the contract, it 
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could not be improper to return it liiere 
can be nothing unlawful in the engagement 
to return it. The obligation to return it; as 
in every other case of money advanced by 
mistake, is one, which, independent of all 
express conti-act, would be created by the 
law itself. So far as respects the receiver 
himself, he would be bound by law to return 
the money not disbursed, and if he would 
be so bound, why may not others be bound 
with him for his doing that, which law and 
justice oblige him to do? 

Admitting the appointment to be irregular, 
to be contrary to the law and its policy, 
what is to be the consequence of this ir- 
regularity? Does it absolve the person ap- 
iminted from the legal and moral obligation 
of accounting for public money which has 
been placed in his hands in consequence 
of such appointment? Docs it authorize him 
to apply money so received to his own use? 
If the policy of the law condemns such ap- 
pointments, does it also condemn the pay- 
ment of moneys received under them? Had 
this subject been brought before the legisla- 
ture, and the opinion be there entertained 
that such appointments were illegal, what 
would have. been the probable course? The 
secretary of war might have been censured; 
an attempt might have been authorized to 
make him ultimately responsible for the 
money advanced under the illegal appoint- 
ment; but is it credible that the bond would 
be declared void? Would this have been 
the policy of those who make the law? Let 
the course of congress in another ease an- 
swer this question. It is declared to be un- 
lawful for any member of congress to be 
concerned in any contract made on the part 
of the United States, and all such contracts 
are declared to be void. What is the con- 
sequence of violating this law, and making 
a contract against its express provisions? 
A fine is imposed on the violator, but does 
he keep the money received under the con- 
tract? Far from it The law directs that 
the money so received shall be forthwith 
repaid, and in case of refusal or delay, 
"every person so refusing or delaying, to- 
gether with his surety or sureties, shall be 
forthwith prosecuted at law, for the recov- 
ery of any such sum or sums of money ad- 
vanced as aforesaid." If, then, this appoint- 
ment be contrary to the policy of the law, 
the repayment of the money under it is 
not, and a suit may, I think, be sustained, 
to coerce such repayment on the bond given 
for that purpose. 

The cases cited by the defendants,, do not, 
I think, support the plea. CSoUins v. Blan- 
tem, 2 Wils. 341, was a bond given, the 
consideration of which was illegal. It was 
to compound a prosecution for a criminal 
offence. It was to induce a witness not 
to appear and .,give testimony against a 
person charged with the commission of a 
crime. The court determined that the bond 
was void, and that the illegal consideration 



might be averred in the plea, though not 
appearing in the condition. It is only won- 
derful that this could ever have been doubt- 
ed. The case of Paxton v. Popham, 9 East, 
408, and the case of Pole v. Harrobin, re- 
ported in a note in page 416 of the same 
volume, are both cases in which bonds wefe 
given for the payment of money for the 
performance of an act which was contrary 
to law. These cases differ in principle from 
that at bar. The bond was not given to in- 
duce the illegal appointment, or for any pur- 
pose in itself unlawful. The appointment 
had been made, and the object of the bond 
was to secure the regular disbursement of, 
or otherwise accounting for, public money 
advanced for a lawful purpose. The bond 
was not then unlawful, though the appoint- 
ment was. The case of Nares v. Rowles, 
14 East, 510, was a suit on a bond given by 
a collector and his sureties, for the due col- 
lection and payment to the receiver general, 
of certain duties assessed under an act of 
I>arliament The duties were collected, but 
not paid to the receiver general; in conse- 
quence of which, the collector was displaced, 
and suit brought against one' of the sureties 
in the bond. The defence was, that the du- 
ties were not in law demandable, and this 
defence was founded on an ambiguity in the 
language of the act. The argument turned 
chiefly on the words of the statute, but the 
counsel for the plaintiffs contended also, 
that supposing the act not to impose the 
taxes, yet the bond would not be void, for 
such a security might well be taken, that 
the duties which were actually collected 
should not be lost, but might be preserved, 
to be paid over to those who should be found 
ultimately entitled to receive the money. It 
was competent for him to enter info a bond 
to pay over voluntary payments made to 
him, although he might not have been able 
to enforce payment of the rates, from those 
who might refuse. In answer to this argu- 
ment, it was said, that unless the act gave 
authority to assess and collect the duties, 
he was no collector, and could not be sub- 
ject to any obligation for not paying money 
over to the plaintiffs, in that character, 
which was obtained by extortion. The court 
seemed inclined to this opinion, but deter- 
mined that the taxes were imposed and as- 
sessed according to law, and therefore gave 
judgment for the plaintiffs. The impression 
which may, at the first blush, be made by 
this case, will be effaced by an attentive 
consideration of it. If the money collected 
was not due by law, the plaintiffs could 
have no right to receive it, and had, conse- 
quently, no cause of action against the de- 
fendant The money sued for was not their 
money, but ^ the money of the individuals 
from whom it had been unlawfully collect- 
ed. The bond to collect and pay over this 
money to the receiver general, was a bond 
to do an unlawful act The contract would 
have been clearly against law. In giving 
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his opinion on this subject, the chief justice 
said: "Lrooking at the condition of this 
bond, as it appears upon the record, I can- 
not say that if the rates were collected with- 
out any authority, the collector could be 
called upon to pay them over, because he 
would be answerable to the individuals from 
whom he had received the money, and would 
be entitled to retain . it for his own in- 
demnity." 

The case at bar is, in principle, entirely 
different from that of Nares v. Rowles. This 
is not money obtained illegally from others, 
and, therefore, returnable to them, but is the 
money of the United States, drawn out of 
the treasury- The person holding it is not 
entitled "to retain it for his own indemnity," 
against the claims of others, for there are 
no others who can claim it. The justice of 
the ease requires, I think, very clearly that 
the defendants should be liable to the extent 
of their undertaking, and I do not think the 
principles of law discharge them from it 
I am therefore of opinion that the demurrer 
to this plea ought to be sustained, and that 
judgment on it be rendered for the plaintiffs. 



Case ]Sro. 15,748. . 

UNITED STATES v. MAXON. 

[5 Blatchf. 360.] 1 

Circuit Court, E. D. New York. Nov. 30, 1866. 

Crihin At, Law — Courts — Constitdtional Pro- 
vision — "Personal Goods op Another." 

1. Under the 6th amendment to the consti- 
tution of the United States, which provides 
that, "in all criminal prosecutions, the accused 
shall enjpy lie right to a speedy and public 
trial, by an impartial jury of the state and dis- 
trict wherein the crime shall have been com- 
mitted, which district shall have been previous- 
ly ascertained by law," the district in which 
the trial is had must have been ascertained 
by law previously to the commission of the 
crime, and not merely previously to the trial. 

2. The phrase "personal goods of another," 
in the 16th section of the act of April 30tb, 
1790 (1 Stat. 116), embraces the personal goods 
of the United States. 

This was a motion to quash an indictment 
[against John Maxon] for grand larceny al- 
leged to have been committed on the 31st of 
December, 1863, in the navy yard at Brook- 
lyn, New York. At that time such navy yard 
was within the Southern district of New 
York. By the act of February 25th, 1863 
(13 Stat. 438), the Eastern district of New 
York was established, and such navy yard 
fell within its territorial limits and jurisdic- 
tion. This indictment was subsequently 
found in the district court for the Eastern 
district, and was transmitted to this court. 
The defendant now moved to quash the in- 
dictment. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Benjamin D. SiUiman, U. S. Dist. Atty. 

Calvin E. Pratt and John H. Bergen, for 
defendants. 

Before NELSON, Circuit Justice, and BEN- 
EDICT, District Judge. 

NELSON, Circuit Justice. The indictment 
in this case charges the defendant with 
stealing personal property of the United 
States, within the navy yard in the city of 
Brooklyn, New York, a place under the ex- 
elusive jurisdiction of the federal govern- 
ment, with some qualifications not material. 
It was found before the United States dis- 
trict court for the Eastern district of New 
York, at the December term, 1865, and has 
been transferred to this court for trial. This 
Eastern judicial district was defined and or- 
ganized under an act of congress, approved 
February 25th, 1865 (13 Stat 438). The of- 
fence, therefore, as will be seen, was com- 
mitted within the former Southern district of 
New York, from which the Eastern district 
was taken; and the question presented is, 
whether or not the defendant was rightfully 
indicted in this district, or can be tried with- 
in it The sixth amendment to the consti- 
tution of the United States provides that, "in 
all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, 
by an impartial jury of the state and dis- 
trict wherein the crime shall have been com- 
mitted, which district shall have been pre- 
viously ascertained by law." The argument 
in support of 'the jurisdiction is, that if the 
district is ascertained by law before the 
trial, the amendment is sufficiently complied 
with. We think that this interpretation is 
not in accordance with the fair import of the 
terms of the provision; nor would it meet 
the grievance it was intended to remedy, 
namely, the formation of a district after the 
offence was committed, to suit the wiU or 
caprice of the law-making power. Accord- 
ing to the very words of the amendment, 
there must be a speedy trial by an impartial 
jury of the state and district in which the 
crime was committed, which district (the 
one in which it was committed) shall have 
been previously ascertained by law, that is^ 
previous to the commission of the offence. 
This question was somewhat discussed by 
counsel and court in U. S. v. Dawson, 15 
How. [56 U. S.] 467, though the point was 
not necessarily involved. We think we haz- 
ard nothing in saying, that the above view 
of the amendment is in accordance with the 
general opinion of jurists and the profes- 
sion, since its adoption, and with the rea- 
sons that led to it. 

Another point was made, which it may be 
proper to notice, and that is, whether the 
phrase "personal goods of the United States" 
comes within the words "personal goods of 
another," as used in the 16*li section of the 
act of April 30, 1790 (1 Stat. 116), under 
which this indictment is foilnd. We enter- 
tain no doubt that it does, and that a lar- 
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ceny of the personal goods of the United 
States might constitute the subject of the of- 
fence charged. 

The motion to quash the indictment is 
granted. 



Case No. 15,749. 

UNITED STATES v. MASWELIi. 

[1 Cranch, C C. 605.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1809. 

Witness — Competency — Interest, 

1. On an indictment for bigamy, a person 
who has an action pending against the pris- 
oner for goods furnished to the supposed first 
wife, is an incompetent witness (by reason of 
Jiis interest) to prove the first marriage. 

[Sited in U. S. v. Anderson, Case No. 14,452.] 

2. Quaere,— whether, after a nolle prosec[ui, 
entered without the defendant's consent, and 
after the jury is sworn, he can be held to an- 
swer again for the same offence? 

Indictment [against George Maxwell] for 
bigamy. 

The right of peremptory challenge was al- 
lowed to the defendant without being ques- 
tioned by the attorney for the United States. 

F. S, Key and Mr. Morsell, for the defend- 
ant, objected to a witness because interested; 
the witness having a suit against the defend- 
a,nt for necessaries furnished to the first 
wife. The verdict in this cause is prima facie 
evidence of the marriage in that suit. So in 
an indictment for forgery, the party whose 
name is forged is not a competent witness. 
So in perjury, a conviction is conclusive evi- 
dence in another suit. Bui. N. P. 245; "Boyle 
V. Boyle, 3 Mod. 164; S. P. McNally, 142. In 
Dr. Dodd's Case, Lord Chesterfield was reject- 
ed imtil he had a release from the obligee 
named in the forged bond. Peake, Ev. 100; 
R«x V. Whiting, 1 Salb. 283. 

Mr. Jones, contra. The authorities cited 
only go to the eases of forgery or perjury. 
Here the witness says on the- voir dire that 
be does not consider himself as interested. 
McNally, 140. If evidence at aU, it is conclu- 
sive, if not conclusive it is no evidence. A 
conviction for assault and battery cannot be 
given in evidence In the civil suit The eases 
in Buller are between the same parties. 
Abrahams v. Bunn [4 Burrows, 2251] Peake, 
Ev. 95; McNally, 107, 144. 

THE COURT (CRANCH, Chief Judge, 
doubting) decided that the witness was in- 
competent, • by reason of the interest, being 
inclined to think that the verdict might be 
given in evidence for the witness in his suit 
for the support of the first wife. 

Mr. Jones, for the United States, offered a 
nolle prosequi to be entered, and the jury 
was discharged. 

Mr. Jones, then moved the court to bind 
the prisoner over to answer to such an indict- 
ment at the next term. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



THE COURT said they should take time to 
consider till tomorrow. 

Mr. Key objected that the court could not 
recommit the prisoner, as there was no charge 
npon the oath of a competent witness. 

The question does not appear to have been 
moved again. 

Case ISTo. 15,750. 

UNITED STATES v. MAXWELL. 

[3 Dill. 275; i 21 Int. Rev. Rec 148; 14 Am. 
Law Reg. (N. S.) 483; 2 Cent Law J. 314.] 

Circuit Court W. D. Missouri. April Term, 

1875. 

Ckiminai. Proseodtion— Information. 

Offenses "not capital or otherwise infamous" 
may, by leave of court upon complaint on oath, 
be prosecuted in the federal courts by criminal 
information, 
[Cited in U. S. v. Baugh, 1 Fed. 787; U. 
S, V. Coppersmith, 4 Fed. 205; U. S. v. 
Yates, 6 Fed. 865; U. S. v. Field, 16 Fed. 
778; Re Wilson, 18 Fed. 34; Ex parte 
Wilson, 114 U. S. 425, 5 Sup. Ct 939; Er- 
win V. U. S., 37 Fed. 488; U- S. v. Smith, 
40 Fed. 757.] - 
[Cited in Lustig v. People (Colo. Sup.) 32 
Pae. 275; State v. Nolan (R. 1.) ID Atl. 
483.] 

An information charging the defendant 
[William R. MaxweU] with several violations 
of the internal revenue laws- was filed by 
the district attorney by leave of court Pri- 
or to the term, complaint on oath had been 
made before a United States commissioner, 
chai-ging the defendant with said offenses 
against the revenue laws, and the defend- 
ant was arrested upon a warrant issued by 
the commissioner, and held to answer to the 
United States district court, and required to 
give bail in the sum of $500, which he did. 
At the term, the district attorney, upon the 
said complaint, warrant and recognizance 
moved the court for leave to file criminal in- 
formation against the defendant charging 
him with the said offenses, which leave -was 
granted and the information accordingly 
filed. The defendant appeared and pleaded 
guilty. Afterwards his counsel made a mo- 
tion in arrest of judgment npon the ground 
that the defendant can only be prosecuted 
and punished criminally upon the present- 
ment or indictment of a grand jury, and not 
upon an information. It is upon this mo- 
tion that the case is before the court 

James S. Botsford, Dist Atty., for the Unit- 
ed States. 
Mack J. Learning, for defendant 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The offense char- 
ged in the Infotmation is a misdemeanor, 
and not a "capital or otherwise infamous 
crime." The defendant was originally ar- 
rested by virtue of a warrant issued by a 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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commissioner of the United States upon a 
complaint duly made to Mm under oath, 
showing probable cause. There is, there- 
fore, no ground to claim that the guarantees 
of personal liberty secured by the fourth 
amendment to the constitution have been vi- 
olated, which provides that "no waiTants 
shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particu- 
larly describing the place to be searched and 
the person or things to be seized." 

The information was afterwards filed by 
leave of court, and the defendant after plead- 
ing guilty, moved in arrest of judgment. 
This motion must be sustained if there is 
no authority of law for the prosecution of 
such misdemeanors in the federal courts by 
criminal information. 

The fifth amendment to the federal consti- 
tution provides that "no person shall be held 
to answer for a capital or otherwise infa- 
mous crime unless upon presentment or in- 
dictment of a grand jury, except in cases 
arising in the land or naval forces or in the 
militia when in actual service in time of war 
or other public danger," The ofEense char- 
ged against the defendant is not a "capital 
or infamous crime." The words "infamous 
crime," have a fixed and settled meaning, 
la a legal sense they are descriptive of an 
offense that subjects a person to infamous 
punishment or prevents his being a witness. 
The fact that an offense may be, or must 
be, punished by imprisonment in the peni- 
tentiary does not necessarily make it, in law, 
infamous, 1 Bish. Or. Law, §§ 70, 644; Rex 
V. Hickman, 1 Moody, 34; Com. v. Shaver, 
3 "Watts & S. 338; Russ. Crimes, 126; 1 
Greenl. Ev. §§ 372, 373; People v. "Whipple, 
9 Cow. 707; tr. S. V. Shepard [Case No, 16,- 
273], 

The constitutional provisions, therefore, as 
to the mode of prosecuting capital and other 
infamous offenses, have no application to the 
misdemeanor set forth in the information. 

But the question remains, whether other 
than capital and infamous offenses may be 
prosecuted in any other mode than upon 
pimishment or indictment of a grand jury. 
In other words, must all federal offenses of 
whatever character or grade be prosecuted 
•upon an accusation made by a grand jury? 

The constitutional provision above quoted 
does not say that all offense must be prose- 
cuted ,with the sanction of a grand jury, but 
only that cei-tain classes of offenses must be. 
The fair implication is that offenses other 
than those falling within the classes special- 
ly described may be prosecuted otherwise 
than by the intervention of a grand jury. 
And certainly as respects offenses not cap- 
ital and not infamous, thqre is no restric- 
tion upon congress as to the mode of proce- 
dure; and as to such offenses it is entirely 
competent for congress to provide that they 
shall be prosecuted upon indictment or infor- 
mation, or in either mode. But there is no 
act of congress prescribing in terms that 



such offenses shall be proceeded against up- 
on indictment or by information, or other- 
wise. Of course they may be prosecuted by 
indictment This is admitted; and it is clear 
from the fifth constitutional amendment and 
from various provisions of acts of congress 
in relation to grand jinries, etc., that it is 
contemplated that crimes of all grades may 
be prosecuted upon the presentment or in- 
dictment of a grand jury. But is it contem- 
plated that aU offenses although not infa- 
mous must be thus prosecuted? There is no 
act of congress to that effect; and no spe- 
cific declaration of its will for or against 
prosecutions by criminal information. 

Criminal prosecution for misdemeanors was 
a familiar mode of procedure in England, 
"as ancient," says Blackstone (4 Comm. 309), 
"as the common law itself;" and was the 
only existing mode of prosecution, it seems, 
except by indictment or presentment of a 
grand jiuy (Id. 308). It was a mode in 
daily and constant use in England at the 
time of the American Revolution, as well as 
in the American colonies. This was well 
known when the fifth amendment of the con- 
stitution was adopted, which provided only 
for the previoi:^ action of a grand jury in 
capital or otherwise infamous offenses. If 
it had been intended wholly to prohibit pros- 
ecution by information, language expressive 
of such intention " would have been used. 
Congress has never enacted a code of crim- 
inal procedure, and the states have no pow- 
er to prescribe either modes of proceeding, 
or iTiles of evidence in prosecutions for fed- 
eral offenses. In a general way the federal 
courts must be governed in these respects by 
the common law with the modifications 
pointed out by the supreme court. XI. S, v, 
Reid, 12 How, [53 U, S.] 361, 

Congress, nevertheless, created federal of- 
fenses, and clothed the federal courts with 
jurisdiction over such offenses, and no legal 
reason exists, in the absence of express leg- 
islation, why such must be prosecuted in 
only one of the two well known common law 
methods. 

Owing to causes, not necessary here to no- 
tice (4 Bl. Comm. 309, 310), the proceeding 
by information was impopular in England, 
and doubtless also in the colonies, and it 
has in many of the states from a very early 
day, been either restricted or prohibited. In 
the law lectures of Judge Wilson, one of the 
justices of the supreme court of the United 
States, which were delivered in 1790, he rec- 
ognizes an information in the name of the 
state as one mode of prosecuting crimes and 
offenses, and after referring to the two 
kinds (one strictly public, and the other at 
the instance of a private person or informer) 
says: "Restraints have, in England, been im- 
posed upon the last species; but the first— 
those at the king's own suit, filed by his at- 
torney-general— are stiU unrestrained. 4 BL 
Comm. 307. By the constitution of Pennsyl- 
vania, both kinds are effectually restricted. 
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By that constitution, however, informations 
are still suffered to live, but they are hound 
and gagged. They are confined to official 
misdemeanors; and even against those they 
can not be filed but by leave of the court. 
By that constitution no person shall, for any 
indictable offense, be proceeded against, 
criminally, or by information, imless by 
leave of the court, for oppression and misde- 
meanor in office." 3 Wils. Works, 144, 145. 
See, also, 4 Wendell's Bl. Comm. 309, note, 
as to bill of rights and decisions in New 
York; Whart, Or, Law (7th Ed.) § 213. 

Thus, by constitutional provision and posi- 
tive legislation in the states, informations, 
as a mode of criminal prosecutions, were ei- 
ther very much restricted or abolished, and 
the" result was, that in the state courts, the 
prevailing method of prosecution was by in- 
dictment, and naturally the same practice 
obtained in the federal courts. 

But the constitutional provision (fifth 
amendment) leaves all offenses open to pros- 
ecution by information, except those which 
are capital or infamous, and there is no 
enactment of congress preventing a resort 
to this mode of procedure. On the contrary, 
there are provisions in several acts of con- 
gress which imply that informations may be 
filed for criminal offenses. 1 Stat 98, §§ 7, 
32; 2 Stat 290, § 3; 3 Stat 305, § 179; 14 
Stat 145, § 179. 

And it has been several times expressly 
adjudged that offenses not capital or other- 
wise infamous may be prosecuted in the fed- 
eral courts by information. XT. S. v. Waller 
[Case No. 16,634], Field and Sawyer, JJ.; U. 
S- V. Shepai-d [Id. 10,273], Withey, J.; U. S. 
V. Ebert [Id. 15,019], Krekel, J. And such 
seems to have been the opinion of Mr.- Jus- 
tice Story. U. S. v. Mann [Id. 15,717]; [The 
Bolinda, Id. 1,608]. And see Walsh v. U. S. 
[Id. 17,116]; Bish. Or. Prac. §§ 604, 611. Con- 
tra: U. S. V Joe [Case No. 15,478]; V. S- 
V. Isham, 17 Wall. [84 U. S.] 496. In U. S. 
V. Buzzo, IS Wall. [85 U. S.] 125, the pro- 
ceeding by criminal information does not 
seem to have been questioned in either court 
See, also. Territory of Nebraska v. Lock- 
wood, 3 Wall. [70 U. S.] 532; StockweU v. 
U. S.. 13 Wall. [SO U. S.] 542. 

We are of the opinion therefore, that of- 
fenses not capital or infamous, may in the 
discretion of the court be prosecuted by in- 
formation. We cannot recognize the right 
of the district attorney to proceed on his 
own motion, and shall require probable 
cause of guilt to appear by the oath of some 
credible person before we will allow an in- 
formation to be filed and a warrant of ar- 
rest to issue. But with these safeguards 
there is no more reason to fear an oppressive 
use of information than there is reason to 
fear an abuse of the powers of a grand jury. 
Where the accusation is a grave one or 
where the charge seems to be doubtful, the 
court will refuse leave to file an informa- 
tion and compel the district attorney to lay 



it before a grand jury. But it is weU known 
that the internal revenue laws have created 
a large number of minor offenses, many of 
them involving no moral turpitude, and that 
the cost of proceeding by a grand jury and 
the delay are burdensome and inconvenient 
both to the government and the defendant. 

In this class of cases, most of which are 
not defended, great and imneeessary ex- 
pense win be saved by proceeding by infor- 
mation, and we not only think the practice 
legal, but one which, in cases of this kind, 
should, with the restrictions above mention- 
ed, be adopted, and encouraged rather than 
condemned. The courts in this country have 
never been made the insti-uments of power 
in oppressing the citizen, and it can, per- 
haps, further be safely affirmed that the 
government has yet to attempt to make use 
of the machinery of the law for that pur- 
pose; and if it should, it seems quite prob- 
able that it would be as easy to secure an 
indictment from a grand jury, as the con- 
sent of the court to the filing of an informa- 
tion. This line of observation is, however, 
scarcely called for, since the court is only 
concerned on this motion with the lawful- 
ness of "a prosecution by information, and is 
not obliged to vindicate the propriety or pol- 
icy of this mode of procedure. The motion 
in arrest of judgment is overruled. Judg- 
ment accordingly. 



Case l^o. 15,751. 

UNITED STATES v. MAY et al. ' 

[2 Oraneh, C. C. 507.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1824. 

Practice at Law— Retuhs Day — ^Tebms. 

The United States are entitled to. judgment 
at the return term, upon revenue bonds, al- 
though, by the general rule and practice of the 
couri, the day after the last day of the term 
is the appearance day to all writs returnable 
to that term, and the court will, upon motion, 
rule the marshal to return the writ on some day 
during the term. 

[Suit by the United States against J. C. 
May and M. Snyder.] Debt upon a revenue 
bond. The writ was returnable to this term. 

Mr. Mason, for defendants, contended 
that the United States could not have judg- 
ment at this term, because the defendants, ac- 
cording to the rules ana practice of this court 
are not hound to appear, nor the marshal to 
return' the writ imtil.the first day after the 
end of the court. 3 Tucker, Bl, 274, 275. The 
marshal continues to serve process return- 
able to the court until the last day of the 
term. 

Mr. Swann, U. S, Dist Atty., contra," in- 
sisted that the act of congress of March 2, 
1799, § 65 (1 Stat. 676), was imperative upon 
the court, and left them no discretion. The 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Tvrit is, on its face, returnable on the first 
day of the term; and the court may call upon 
the marshal to return it on any day. And 
such has been the practice of this court ever 
since its first establishment. The act of con- 
gress is peremptory. The words are: "And 
where suit shall be instituted, on any bond, 
for the recovery of duties due to the United 
States, it shall be the duty of the court where 
the same may be pending to grajit judgment 
at the return term upon motion," unless the 
defendant shall make oath that an error has 
been committed in the liquidation of the du- 
ties; "whereupon if the court shall be satis- 
fied that a continuance until the next succeed- 
ing term is necessary for the attainment of 
justice, and not otherwise, a continuance may 
be granted until the nest succeeding term, 
and no longer." 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that this is the return term of 
the writ; and that the act of congress was 
peremptory. 

The marshal was then called upon, at the 

motion of the district attorney, to return the 

writ; which being done the defendants were 

called, and not appearing, judgment was en- 

.tered up against the defendants. 



Case ]Sro. 15,75S. 

UNITED STATES v. MAT. 

[3 Mason, 98.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1822. 

Customs Doxies— Ad Valorem— How Calculated 
— Pdrchase thkough Agent. 

1. By the revenue act of April 20, 1818, c. 
74, § 4 [3 Story's Laws, 1680 (3 Stat. 434, e. 
79)], in calculating duties on ad valorem goods, 
the actual cost is to be taken, including all 
charges except commissions, outside packages, 
.MJid insurance. 

2. If the importer actually pays commissions, 
the charge is excepted. 

3. Nor is it any objection that an agent of 
the importer makes him debtor for the goods 
in the invoice, as bought of the agent, if in 
fact he has acted only as agent for the importer 
in the purchase. 

Debt on a bond for duties. Plea, tender 
of amount of duties. Replication, that the 
sum tendered was less than the duties due, 
and issue thereon. Upon the trial it ap- 
peared that the defendant [Samuel May] 
was a hardware merchant in Boston, and 
the goods in question were sent to him, by 
his agent in England, by his order. The 
invoice, which was of articles of hardware, 
and the account current, debited the goods, 
as bought of the agent, and contained a 
charge of commissions of five per cent It 
was proved to be the invariable usage in the 
hardware trade, a usage, which had Ksisted 
for more than thirty years, and so long as 

1 [Reported by "William P. Mason, Esq.] 



any of the witnesses could remember, for 
the hardware merchants to send their orders 
to agents in Birmingham, Sheffield, &c., to 
procure their assortments of wares. The ar- 
ticles in these orders ai-e numerous, and to 
be procured at different manufactories in 
different places, some of them distant from 
the place where the agent resides, and of 
most of them, even if the agent was a dealer 
in hardware, he would not ordinarily pos- 
sess the sort and description wanted. On 
this account it is the usage, to allow the 
agent a commission of five per cent, on the 
amount of the invoices for his trouble and 
services. This is the lowest and the usual 
price. The agent pays for all the goods pur- 
chased, looking to his principal for reim- 
bursement; and the sellers never look to' the 
principal for payment The invoices and 
accounts current are invariably made out by 
the agent, charging his principal as the debt- 
or for goods bought of the agent, even when 
all the goods have been purchased of others 
expressly for the principal; and this usage 
is notorious to all the trade. The defend- 
ant's goods in this invoice were purchased 
by his agent in the usual manner. Upon 
this evidence, Mr. Blake, district attorney, 
for the United States, contended, that, not- 
withstanding the evidence, the charge of 
commissions was not allowable, as the party 
must be considered as selling the goods to 
the defendant That the invoice was con- 
clusive; that no person could charge com- 
missions on goods sold by himself; and that 
duties ought therefore to be calculated on 
the invoice, with the addition of the com- 
missions of five per cent. 

Mr. Webster, for defendant B contra, con- 
tended, that if the five per cent was bonH 
fide paid, as commissions, it was not to be 
included as part of the invoice value of the 
goods; and that the evidence of the usage- 
in the case was decisive against the United 
States. 

STORY, Circuit Justice (charging jury). 
This is a mere question of fact for the jury. 
The act of the 20th of April, 1818, c. 74, 
§ 4, directs, that the duties on ad valorem 
goods shall be estimated upon the actual 
cost, including all charges, except commis- 
sions, outside packages, and insurance. 
There is no dispute as to the meaning of 
the word "commissions," nor is it suscep- 
tible of different meanings in the act What- 
ever sum is bona, fide charged and paid, as 
commissions, is excepted. A mere charge of 
commissions, where none is paid, or by the 
nature of the case could be paid, is not with- 
in the intent of the statute. The charge, if 
made by the seller or buyer of the goods for 
the purpose of avoiding the payment of du- 
ties, is a frand, and,, as such, ought not to 
be allowed. What is the present case? The 
invoice and account current are made out in 
the usual form. Mr. May is made debtor to 
the agent for the goods; but this of itself 
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proves notMng", as to the mode in which, or 
the person of whom, they were bought. It is 
the general course in all cases of agency, 
where the agent pays for the goods, to make 
out the invoice and account current in this 
form; and it is in proof, that the goods wete 
purchased for Mr. May in the usual manner, 
and the usual commissions are charged. 
"Where the invoice contains a charge of com- 
missions in the usual cases, this is prima 
facie sufficient for the importer. If the 
charge is supposed to be wrong, the burthen 
of disproving it rests on the government. 
It is not to be presumed, that the importer 
will swear to a charge, that is known to him 
to be incorrect; and when he offers to take 
the usual oath as to his invoice, he affirms 
in the most solemn manner its genuineness 
and verity. As to the form, in which the in- 
voice is made out, it is conclusive upon no 
person. If any thing is proved by it, it must 
be taken altogether. But it is certainly open 
to explanation; and the explanation given 
in evidence sliows, that the truth of the 
ease is, as the defendant has asserted it to 
be. The argmnent of the district attorney 
is, that the seller of goods cannot charge a 
commission on the sale; and if he does, it is 
in fact a part of the price. That may be 
true; but the question must still remain, 
whether he is in realty the seller, or a mere 
agent and broker of the importer. If in the 
particular case commissions are in fact paid, 
the law directs them not to be included in 
the valuation. The universal usage in the 
hardware trade is, to pay commissions. The 
reason is obvious. The articles in an assort- 
ed order or invoice are numerous. They are 
to be purchased in small parcels, often at 
great distances, and frequently at no incon- 
siderable trouble. If the agent happens to 
be a dealer in one article, and to have that 
on hand, he charges his principal only with 
the manufacturer's price, and thus puts him 
upon the same footing, as if he purchased 
of the manufacturer. And in point of fact, 
as all the witnesses state, it is now rare, 
from the subdivision of labor, for a broker 
or agent to keep any hardware goods to sell 
to his customers upon their orders. The 
commission of five per cent, on this invoice 
is the usual and lowest allowance. It is not 
doubted, that Sir. May has bona fide paid 
it, in the same manner, as all other mer- 
chants pay it. If so, the court sees no rea- 
son, why it should not be allowed to him. 
The sole question for the jury is, whether 
the charge was bonfi, fide paid as commis- 
sions. If it was, the defendant has tender- 
ed all ,the duties he ought to pay. If it was 
not, then the verdict ought to be for the gov- 
ernment. 

The jury returned a verdict instanter for the 
defendant. 



UNITED STATES v. The MAT. See Case 
No. 9,330. 



Case IXo. 15,.753. 

UNITED STATES v. MAYER. 

[Deady, 127.] i 

District Court, D. Oregon. Nov. 10, 1865. 

PeBJUKT— -CJONTUADICTORX AfTIDATIT — XNTBBNAI. 

Reventje — Statement op Income — Testi- 
JiONY — Good Character. 

1. Upon an indictment for perjury, an aflfida- 
vit of the defendant's directly contradicting the 
one upon which the perjury is assigned, is not 
sufficient evidence of the falsity of the latter. 

2. Under the internal revenue act of June 
30, 1864 (13 Stat 239), a merchant, in making 
his statement of income, is entitled to deduct 
from his gross profits the bad debts made dur- 
ing the year to which the statement relates, 
or such as appear to be bad at the end of the 
year. 

3. The falsity of the oath upon which perjury 
is assigned may be shown by the hooks and pa- 
pers of the defendant, kept under his control 
and subject to his inspection. 

4. Effect to be given to the testimony of hos- 
tile or friendly witnesses. 

5. Eviderce of good character, effect of, 
upon trial of a criminal charge. 

This was an indictment [against Jacob 
Mayer] for perjury, alleged to have been com- 
mitted by the defendant in swearing to his 
income return on May 9, 1865, for the year 
1864. The defendant was a merchant en- 
gaged in the wholesale and retail staple and 
fancy dry-goods business in the city of Port- 
land. In his return he stated the gross prof- 
its of his business at §8,800, and deductions 
on accoimt of derk hire, rent and losses at 
§6,752— leaving ?2,048 of net income. The as- 
sessor for the district— Mr. Frazar— being dis- 
satisfied with the return, caused an exam- 
ination of defendant's books to be made, upon 
which he assessed his gross profits at $15,- 
000 and deductions at ?6,225— leaving $9,613 
of net income. The assessor also assessed the 
defendant with the penalty authorized by the 
internal revenue act for making incorrect re- 
turn. After the finding of the indictment— 
on July 26— the defendant made and verified 
an amended return, in which his gains and 
profits and deductions were stated in accord- 
ance with the i-esult of the examination of his 
books as aforesaid, upon which the assessor 
remitted the penalty aforesaid. The far 
greater part of the deductions contained in 
the first retui-n were claimed by the defend- 
ant to have been losses by bad debts made 
within the year. The principal question con- 
tested before the jury on the evidence, was 
as to the truth of the statement concerning 
the gross amount of the profits for the year. 
The evidence tended to show that the gross 
amount of sales was ?82,000, and that the 
profits oil sales over first cost, freight, and 
insurance, were from 15 to 20 per centum; 
ana that on December 31, 1864, the defendant 
made up and entered in his books a list of 
what he then deemed bad debts, which 
amounted to no more than ?1,200 to $1,500, 



1 [Reported by H-on. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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some of which . were afterwards collected. 
The indictment was found on July 7, 1865. 

Joseph N. Doiph and Leopold "Wolf, for 
plaintiff. 

William Strong and W. W. Page, for de- 
fendant. 

DEADX, District Judge (charging jury). 
Gentlemen of the jury, you have listened long 
and patiently to the allegations and evidence 
of the parties and the argument of counsel. 
It is now the duty of the court to instruct 
you in relation to the law of the case, and 
to give you such suggestions and directions 
concerning the evidence and the rules which 
should govern your deliberations and action 
as may appear proper and appropriate. 

The indictment against the defendant is 
found under section 42 of the act of June 30, 
1864 (13 Stat. 239), commonly called the in- 
ternal revenue act, which provides as fol- 
lows: "That if any person in any case, mat- 
ter, bearing or other proceeding in which an 
oath or affirmation shall be required to be 
taken or administered under and by virtue 
of this act, shall, upon the taking of such 
oath or affirmation, knowingly and willfully 
swear or affirm falsely, every person so of- 
fending shall be deemed guilty of perjury, and 
shall, on conviction thereof, be subject to the 
like punishment and penalties now provided 
by the laws of the United States for the 
crime of perjury." 

You will observe, gentlemen, that this sec- 
tion defines the crime to consist in "know- 
ingly and willfully swearing falsely" as to 
any matter in which the oath is required by 
this act. This act does not prescribe the pun- 
ishment, but provides that the punishment 
shall be in accordance with the law of the 
United States punishing perjury. The gen- 
eral act on this subject (4 Stat. 118), defines 
the crime to consist in "knowingly and will- 
ingly swearing falsely"— not differing- mate- 
rially from the definition given in section 42 
of the internal revenue act— and prescribes 
the pimishment to be by a fine not exceeding 
two thousand dollai-s and imprisonment at 
hard labor not exceeding five years. 

Something has been said to you by counsel 
concei-ning the punishment prescribed by law 
for this crime, 'and how much or how little 
this circumstance should affect the delibera- 
tion or the decision of the jury. On that 
question I deem it proper to say something to 
you, and I will say it here. It is true, as has 
been stated by the counsel, that when you 
have passed upon the fact as to whether the 
defendant is guilty or not guiltj', the punish- 
ment must be fixed by the court, and not by 
you. It is the duty of the jury to find the de- 
fendant guilty or not guilty, as they* may de- 
termine from the facts shown by the evi- 
dence. The defendant may be punished un- 
der the statute according to the aggravation 
of the offence, by fine not exceeding two 
thousand dollars, or it may-be one dollar, and 
by imprisonment in the penitentiary— for that 



is what confinement at hard labor signifies — 
for a term not exceeding five years, or for 
one day. So far, gentlemen, as this punish- 
ment is concerned, it is not in itself to de- 
termine the result of your deliberations. 
iW are not to find the defendant guilty be- 
cause the law prescribes a light punishment 
for the offence, nor to acquit him because it 
imposes a heavy one. The jury are selected 
to try the guilt or innocence of the defend- 
ant, and not to prescribe the extent or man- 
ner of the punishment. The whole people of 
the United States, represented in congress, 
are the law-making power, and they deter- 
mine by a rule uniform throughout the Unit- 
ed States, what acts shall be declared crim- 
inal, and how and to, what extent they shall 
be punished; so that it is not within the 
province of any particular jury to judge as to 
the pimishment of a crime. The jury can 
only determine the guilt or innocence of the 
prisoner Yet it is human nature, and it is 
reasonable that, in determining the question 
of a man's guilt or innocence, a jury should 
consider the result of their vei'dict, and that, 
in proportion to the severity of punishment, 
their deliberation^ should be marked with 
gravity and seriousness. A jury in determin- 
ing a case where a man's life is at stake, 
would scan with more care the testimony of 
witnesses than in some ordinary case where 
only a few dollars are in controversy; but, 
nevertheless, "you are not to violate your oaths 
by returning a verdict contrary to your hon- 
est convictions arising from the evidence be- 
cause of the punishment prescribed by law. 

While speaking of punishment, I may also 
say, that if you see proper you may recom- 
mend the criminal to the mercy of the court. 
I do not wish to mislead you in this. It 
would still rest with the court to examine 
into the merits of the case and de'tennine the 
punishment within the limits fixed by the 
law, but in so doing the court would give re- 
spectful heed and consideration to your rec- 
ommendation, and be governed by it so far 
as appeared proper and reasonable. 

The defendant in this ease is charged by 
the indictment of the grand jury of this dis- 
trict with the crime of perjury, alleged to 
have been committed on Hay 9, 1865, by will- 
fully and knowingly swearing falsely to the 
statement of his gains and profits for the 
year 1864. To this charge the defendant 
pleads not guilty, and this plea of his, in law, 
controverts every material allegation of the 
indictment, and puts the proof of them upon 
the government. 

The paper in proof which contains the state- 
ment sworn to on May 9, 1865, contains many 
matters not material to your inquiry in the 
determination of this case. The perjury, if 
any, was committed in swearing to the state- 
ment at the head of the paper, wherein the 
defendant says that the whole amount of 
his gains and profits for the year 1864 was 
only ?8,800. Following this immediately is 
the statement of the expenses of the business 
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—proper deductions to be made from the gross 
gains or profits. 

Your inquiry, then, as to whether the de- 
fendant has committed the crime of perjury 
as charged in the indictment, will he con- 
fined to the truth or falsity of this statement 
—that the gross gains and profits of the de- 
fendant for the year 1864, were only $S,SOO^ 
The statement of the defendant's expenses 
in carrying on his business, as set forth in his 
iirst retura, has not been controverted by any 
proof, if I recollect aright, except so far as 
the same is contradicted by the statement in 
the second return. 

The claim of the prosecution, that you may 
find the defendant guilty on accoimt of the 
contradictions in the two afladavits in this 
paiticular, is not sustained by the law ap- 
plicable to the proof of perjury. The two 
affidavits standing alone, simply equalize each 
other— the proof afforded by them is in a 
state of equilibrium. Although you may have 
an opinion that the first is false and the sec- 
ond true, yet it would not be based upon such 
evidence as the law requires to produce and 
sustain a verdict of guilty upon an indict- 
ment for perjury. There must be some other 
proof, besides the admission in the second 
affidavit that the first is false in this particu- 
lar. As I have said, then, the question for 
your determination is, whether the defendant 
committPd perjury by willfully stating his 
gross gains and profits for the year 1864 to 
be only ?8,800— knowing the same to be false. 
To ascertain whether this statement is true 
or not, you must inquire what the gross 
gains or profits of the defendant really were. 
For this purpose you may take the proof of 
the gross amount of sales for the year, which 
appear to be within a fraction of ?S0,000. 
Take the proof as to what are the customary 
profits of such business during the year and 
find the reasonable average of them, and this 
you may assume to be the profits of the 
amount of sales. Deduct from this amount 
the expenses of the business as given in the 
statement of the defendant, except the items 
of insurance, freight and expvessage, and you 
have the gainfe and profits except as I will 
further state to you. I except the items of 
insurance, freight and espressage, because all 
the witnesses in stating the usual rate of prof- 
its for that year, have taken such expenses 
into the account. 

One other matter of deduction, and that is 
the insolvent debts or losses. As the court 
construes the internal revenue act, and it is 
the most favorable construction that could 
be made for the defendant, the defendant was 
authorized to deduct from his gross gains or 
profits, the amount of any debts which ac- 
crued and became insolvent in the year 1864. 
It is not sufficient that a debt became insol- 
vent between the last day of the year and 
May 9. His affidavit, although made on May 
9, 1865, is made not with reference to the 
state of things then existing, but as to what 
existed at the close of the year 1864. If you 



find from the testimony that any of these 
debts of which the witnesses have spoken, 
did become insolvent in the year 1864, or that 
the defendant as a reasonable man had good 
reason to think so, then you will deduct these 
from the gains or profits, thus ascertained. 
If by this process you find that the gains or 
profits of the defendant substantially agree 
with his statement of May 9, then the state- 
ment is not false, and your verdict must be 
not guilty. In determining what debts the 
defendant regarded as insolvent on Decem- 
ber 31, 1864, if you find that the defendant 
at the time Of closing his books at the end of 
the year, separated his solvent debts from his 
insolvent debts as a business transaction, this 
is the best evidence of what the defendant 
believed to be such debts. When a merchant 
at the end of the year, without reference to 
any pending controversy sits down in his 
counting-room, and deliberately determines 
that A «& B are insolvent and & D solvent, 
this is better evidence of what the defendant 
knew and thought about the condition of these 
debts at that date, than claims and opinionr 
formed after a controversy has arisen about 
the mattei. ■ 

If by this process, however, you find that 
the return made on May 9, was false, then 
you are to inquire whether the falsehood was 
knowingly and willfully stated by the defend- 
ant. This is a common sense question for you 
to determine from the evidence. If a person 
is honestly mistaken in his sworn statement, 
this is not perjury, or if he makes it honestly 
upon the advice of counsel after stating to 
him all the facts, where the question in- 
volves a question of law. But if a man rashly 
or fool-hardily swears to what he knows noth- 
ing about, or has no good reason to believe 
true, he cannot claim that this is a mistake, 
and the law declares it perjury. So if an oath 
is taken upon the advice of an attorney, it is 
not an excuse or justification, if the advice 
goes to the facts and not to some question of 
law. But in this case there is no evidence 
that the oath of May 9 was made under the 
advice of counsel or anybody else. 

If you find that the oath was false, but 
taken not rashly or inconsiderately, and with- 
out knowledge of its falsehood, then your ver- 
dict should be not guUty, But if you find that 
the oath was false, and the defendant knew 
it, or took it rashly without knowing whether 
it was true or not, then you should find the 
defendant guilty. 

One word as to the corrupt intent The 
words of the statute defining the crime are 
knowingly and willfully— the word "corrupt- 
ly" is not used. It may be a question wheth- 
er the court should construe this statute, so 
as to require it to appear that the oath was 
taken knowingly and willfully with a corrupt 
intent, but the court will so construe it A - 
corrupt intent is a purpose to procure or 
make some unlawful advantage or gain to the 
affiant, or to injure another. This corrupt in- 
tent you may infer from all the circumstances 
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of the case. It is a mere matter of calcula- 
tion to prove that the smaller the return, the 
less taxes the defendant would have to pay. 
If you find then that the oath was knowingly 
and willfully false, to a statement of his re- 
turn which was less than the fact, it is a 
legitimate and reasonable inference, that the 
defendant took the oath for the purpose of 
unjustly and wrongfully securing to himself 
a portion of this tax, or what amounts to the 
same, defrauding the government out of.it. 

These are the general instructions which I 
deem it necessary to give you— to which I will 
add some remarlis in relation to particular 
matters. 

In regard to the second affidavit, let me re- 
mind you that the perjury charged against 
the defendant in the indictment, is not alleged 
to have heen committed in swearing to it; 
4nd therefore, although such affidavit may be 
false— although the defendant did actually 
commit perjury in swearing to it, he cannot 
in this action be found guilty on that account 
The question of guilt or innocence turns ex- 
clusively upon the fact as to whether the de- 
fendant committed the crime of perjury in 
taking the first affidavit. The defendant has 
been allowed to show to you the circum- 
stances attending the taldng of the- second af- 
fidavit, so far as he desired to do so. "What 
was said to him and what was said to others 
engaged in taking it, or who were merely 
lookers-on and taking no particular part in 
the matter— for the purpose of enabling you 
to judge more correctly as to whether this 
second statement was made by him because 
it was true, or whether he was induced to 
take it by the representations and induce- 
ments of others, although he Imew it was 
false, thus showing you how much credit you 
are to give to it, in determining as between it 
and first affidavit, which is true. Counsel for 
the defendant in his argument to you last 
evening, read to you the report of the testi- 
mony given by Backenstos, a witness who ap- 
pears to put everything in the most favorable 
light for the defendant, and I deem it proper 
to call your attention in this connection also 
to the statement of Thomas Frazar, the officer 
who had control over the proceeding— rather 
than Backenstos, who is a clerk in Mr. Fra- 
zar's office. If you wiU remember, Mr. Pra- 
zar testified that he told the defendant that 
he might sign the second affidavit or not, as 
he pleased; that it made no difference with 
him, whether it was signed or not, the taxes 
would be collected upon that assessment any- 
how, but for the sake of having the papers in 
the office in regular form, he would prefer 
that they should be signed by the defendant 
Now, Mr. Frazar was the person in authority. 
You are to consider also, what was said to the 
defendant at the time he signed the affidavit, 
' by the witness Grooms, who appears to have 
been a deputy of Mr. Frazar, and who ad- 
ministered this oath and was exercising au- 
thority at the time. Grooms said to the de- 
fendant as you will remember, that he had 



better sign It; that he was instructed to say 
that if the defendant would sign It he would 
thereby be relieved from the penalty imposed 
by the assessor, on account of the alleged mis- 
statement in the false income return* Mr. 
Frazar was the officer in authority, and Mr. 
Grooms was exercising authority as his dep- 
uty. You are, therefore, to consider what was 
said by them. All these circumstances are to 
be considered by you in determining whether 
the second affidavit is true or not true, and 
how far it goes to show that the first one is 
false. 

So far as the testimony relative to the pen- 
alty is concerned, it has been given to the 
jury to enable them to determine how far the 
defendant may have been induced to make 
the second- affidavit although he knew it to 
be false, for the purpose of being relieved 
from the payment of this additional sum. 

As to what proof is necessary to constitute 
perjury, the old law was, that two witnesses 
were necessary to establish the falsity of the 
matter sworn to, but that rule has been great- 
ly, modified. First, it was modified by sub- 
stituting for it, the rule that one witness and 
corroborating testimony or circumstances 
should be sufficient to prove the charge of 
falsity. 

In the courts of the United States, books 
and docmnents alone have been held suffi- 
cient proof of the falsity of the oath. A cele- 
brated case was quoted in your hearing last 
evening by counsel for the defendant where 
the falsity of the matter sworn to by the party 
as shown by the books, and papers kept by 
the defendant and under his control and in- 
spection, was held sufficient proof of perjury, 
without a living witness. This was a case 
in which a party importing goods from Liver- 
pool to the United States made oatli to their 
value at the custom-house, which oath was 
shown to be false by the books and letters 
of the defendant The ruling in this case 
was affirmed in the supreme court of the Unit- 
ed States (U. S. v. Wood, 14 Pet. [39 U. S.J 
430), and the law established that a party can 
be convicted of perjury without the evidence 
of any living witness as to the falsity of the 
oath. In this case, the second affidavit is a 
solemn admission under oath that the first af- 
fidavit is false. The testimony in regard to 
the sales of the defendant, as shown by his 
books and the testimony as to the profits upon 
such sales, is testimony as to the truth or 
falsity of the statement made in the first af- 
fidavit If, then, you believe from the testi- 
mony given you, that this statement is false, 
and that it was made knowingly and willfully 
and with a corrupt intent, that wiU be suffi- 
cient evidence to justify you in finding a ver- 
dict of guilty. 

A good deal has been said as to these books 
of the defendant You are to presume, gen- 
tlemen, and act upon that presumption, that 
all the testimony which is pertinent to the 
issue in question and favorable to the defend- 
ant lia^ been submitted to you. Any pre- 
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lences to the contrary are mere buneomb, 
made by the counsel for tlie defendant for 
the purpose of influencing your minds other- 
wise than the testimony would warrant. I 
say such is the presumption. You are to de- 
cide this case as you have sworn to do, ac- 
cording to the evidence given you, and not 
according to what the counsel may tell you as 
to what might have been proved. So far as 
these books are concerned their contents have 
been shown to you only so far as to ascertain 
their truth and explain the statements made 
by the prosecution concerning them. This 
the defendant has been allowed to do— any- 
thing more would be irrelevant. For instance, 
the prosecution proves to you by testimony of 
the witnesses who have examined the books 
that the sales amount to so much, which re- 
quires no expert book-keeper, no great amount 
of mercantile erudition to ascertain, and if it 
did, the defendant might have had twenty 
book-keepers to examine them if he had de- 
sired it The presumption is that this state- 
ment of the amount of sales is correct The 
prosecution have also shown by Harry Nevi- 
son that between January 1, 1864, and Jan- 
uary 15, 1865, at the time the defendant was 
posting his books and taking an account of. 
business for 1864, an examination of ' the 
books was made, and that he selected such 
debts as he then considered bad and entered 
them on a page of the ledger for 1865. Ac- 
cording to this selection the bad debts amoimt- 
ed to sometliing between twelve and fifteen 
hundred dollars. As for the statement by 
counsel for defendant that the amount of the 
profits for the year 1864, should be shown by 
the books rather than the testimony of wit- 
nesses as to the average profits on such sales, 
you will remember, gentlemen, that the tes- 
timony of Backenstos was that he found no 
profit and loss accounts in the books, and 
there has been no testimony offered or given 
to contradict this statement, except that con- 
cerning the page of bad debts shown by the 
prosecution. 

A good deal has been said to you about the 
veracity of the witness, Nevison. You are the 
exclusive judges of the credibility of the wit- 
ness and you should not act rashly nor with- 
out judgment in exercising that decision. 
The witness, Nevison, has been assailed hy 
the defendant as imworthy of belief. It is 
claimed that be harbors feelings of revenge or 
malice against the defendant, and that he has 
denied, or refused or failed to remember cer- 
tain ofllensive remarks or threats which he 
made in relation to the defendant which oth- 
er witnesses have testified to. You will take 
into consideration, in determining all these 
circumstances, the question whether a man 
may not hate another and yet tell the truth 
about hin:^ whether he may not feel like 
seeing him punished and yet not necessarily 
play the part of a li^r to injure him, partic- 
ularly when under oath; but when you find a 
witness in a state of mind which evidences 
strong hatred toward the defendant you 



should be on your guard, for liis passion may 
so sway his judgment or warp his memory 
as to cause him to misrepresent the facts. 
He may remember things and brood over 
them until he greatly enlarges them; but it 
does not follow, by any means, that because 
a man dislikes another, he will willfully 
swear a lie against him. On the other hand 
some of the witnesses are said to be old and 
warm friends or dependents of the defendant, 
and it may be well for you to consider wheth- 
er love is not as strong a passion as hate. A 
devoted friend of the defendant is as likely 
to swear falsely in his favor, as an enemy 
against him. You are to consider these 
things; T put you on your guard. 

Again, a witness may through mistake 
swear falsely as to some particular, and yet 
testify tnily as to others. Of this you may 
be satisfied from the innate probability of his 
statement or the corroboration or other ad- 
mitted or established facts and circumstances 
before you. But if you are satisfied that a 
witness has intentionally sworn falsely in 
any material particular in his testimony, the 
remainder of his evidence should be received 
with distrust and not credited unless extreme- 
ly probable in itself or corroborated. You are 
also the judges as to what the witness did 
say. 

One thing more, as to character. Evidence 
has been introduced by the defendant to show 
that he has a good character for truth and 
veracity! Character is only important as evi- 
dence when a case is doubtful. No proof of 
good character against plain proof of guilt can 
be considered, because experience has shown 
that the best of men have fallen; but in 
cases of doubt, if it appears that a man has. 
had a good character in the community in 
which he has lived, the fact should be taken 
into consideration by you as a circumstance 
against the probability of guilt The law pre- 
sumes a man innocent until he is proven to 
be guilty. To establish the fact that a man 
has, for years, borne a good character for 
truth and veracity in a community, it should 
be shown that he has lived in the gaze of the 
public, that he has been criticised, canvassed 
and tried and found worthy of confidence in 
this respect— but simply to show that nothing 
has been said about his character pro or con, 
is little more than the presumption which 
the law makes— that he is innocent 

In conclusion, gentlemen, allow me to say 
that you have an important duty to perform, 
both as regards the people of the United. 
States and this defendant. As has been said 
of old, an oath is the end of controversy. 
Whenever it comes to pass that a man may 
swear falsely with impunity, all confidence 
between man and man will be at an end. 
Then there will be an end to the security up- 
on which rests the fabric of civil society and 
government— the correct and impartial admin- 
istration of justice. 

The jury were unable to agree and were dis- 
charged without finding a verdict. 
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Case ISTo. 15,754- 

UNITBD STATES v. MAYO. 

[1 Curt 433; i 2 Liv. liaw Mag. 326.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1853. 

CBiMiNAii Practice— Plea bt Attorjtet. 

Qnder what circumstances a person indicted 
»or a. misdemeanor, may plead by attorney. 
[Cited in People t. Genet, 59 N. Y. 82; Peo- 
ple V. Redinger, 55 Gal. 294; State v. 
Conners. 20 W. Va. 5; State t. Garland, 67 
Me. 426.] 

Mr. Dodge moved to be allowed to plead 
to the indictment, which was for beating a 
seaman, in the absence of the defendant 
[Amariah Mayo]. He produced a special 
power of attorney from the defendant to him- 
self, authorizing him to plead and defend at 
the trial, in the absence of the defendant; 
and also an affidavit, showing that the defend- 
ant was master of a vessel, bound on a voy- 
age and ready for sea, when he was arrested; 
and that if he were to remain till the trial, 
he would lose his voyage, and be subjected to 
much other inconvenience. The district at- 
torney consented to the motion, stating that it 
was a ease of no aggravated character. 

CURTIS, Circuit Justice. I have consid- 
ered this motion with some care, as affecting 
the practice of the court; and I have also con- 
ferred with the district judge, who ^as had 
occasion, heretofore, to pass on similar ques- 
tions. I will state the results at which we 
have arrived. 

1. To save his recognizance, even in case of 
a misdemeanor, the defendant must appear 
personally. '^ 

2. He is liable to be called on his recogni- 
zance at any time, either on the motion of the 
district attorney, or by the order of the court, 
on its own motion, if it sees cause to direct it. 

3. It is in the discretion of the court, to al- 
low one indicted for a misdemeanor to plead 
and defend, in his absence, by attorney. This 
discretion will be regulated by the following 
circumstances. 

1. That it is not an offence for which im- 
prisonment must be inflicted. 

2. The court must be satisfied, that the na- 
ture of the case, and its circumstances, are 
such that imprisonment will not be inflicted. 

3. The district attorney must consent, or it 
must appear to the court that he unreason- 
ably and improperly withholds his consent. 

4. Sufficient cause must be shown,- on affi- 
davit, to account for the absence of the de- 
fendant. 

5. A special power of attorney, to appear 
and plead and defend in his absence, must be 
executed by the defendant, and filed in court 
by the attorney. 

I have considered this case; and being of 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



opinion that its facts bring it within these re- 
quirements, the attorney may be admitted to 
plead and defend. 



Case "No. 15,756. 

UNITED STATES v. MAYO. 

[1 Gall. 396.] 1 

Circuit Court, D. Massachusetts. May Term, 

1813, 

Embargo — Penalties — Limitation. 

Penalties under the embargo act of January 
9th, 1808, c. 8 [2 Stat. 453], are to be sued for 
within the time limited by the statute of limita- 
tions of AprU 30th, 1790, c.c^9 [1 Stat. 112], 
and not by the act of March 2d, 1799, c. 128, 
§ 89 [1 Story's Laws, 653; 1 Stat. 695, c. 22], 
or the act of March 26th, 1804, c. 40 [2 Stat. 
290]. 

[Cited in Walsh v. U. S., Case No. 17,116; 
U. S. V. Sis Fermenting Tubs, Id. 16,296.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

Debt for a penalty under the embargo law 
of 1808. The defendant [Asa Mayo] pleaded, 
—1st, the general issue; 2d, the statute lim- 
iting prosecutions for any fine or forfeiture 
under any penal statute to two years from 
the time of committing the offence. [1 Stat. 
112.] To this plea there was a demurrer 
and joinder. 

G. Blaixe, for the United States. 
B. Whitman, for defendant 

STORY, Circuit Justice. The question on 
this record is, whether the limitation of the 
32d section of the act of 30th of AprU, 1790, 
c. 9, be applicable to an action of debt, 
brought to recover a pecuniary penalty, un- 
der the 3d section of the act of 9th of .Jan- 
uary, 1808, e. 8. Since the case of Adams v. 
Woods, 2 Cranch [G U. S.] 336, which I con- 
fess, at first, struck my mind as going a 
great length in construction, it must be con- 
sidered as settled law, that an action of debt 
for a penalty arising under a statute pre- 
viously or subsequently enacted is within 
the purview of that section. It is contend- 
ed, however, on the part of the United 
States, that the present" case is extracted 
from that section, by the direct provisions of 
the 6th section of the act of 9th of Januaiy, 
1808, c. 8, or of the 3d section of the act of 
26th of March, 1804, c. 40. The latter sec- 
tion provides, that any person or persons, 
guilty of any crime arising imder the rev- 
enue laws of the United States, or incurring 
any fine or forfeiture by breaches of the said 
laws, may be prosecuted, &c. at any time 
within five years after committing the of- 
fence or incurring the fine or forfeiture. It 
is argued, that the present is a case arising 
imder the revenue laws of the United States, 
and that in an enlarged sense, these words 
embrace all laws, where any fine or forfei- 
ture accrues to the government. I have no 

1 [Reported by John Gallison, Esq.] 
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difficulty in rejecting this construction, as it 
would draw within its grasp every crime to 
which a pecuniary fine or forfeiture attaches 
by law, of whatsoever character it might he; 
and I might add, that not a single law in- 
flicting a forfeiture would escape its compre- 
hensive power. The true meaning of "rev- 
enue laws" in this clause is, such laws as 
are made for the direct and avowed pur- 
pose for creating and securing revenue or 
public funds for the service of the govern- 
ment. No laws, whose collateral and indi- 
rect operation might possibly conduce to the 
public or fiscal wealth, are within the scope 
of the provision. The argument on this head 
therefore utterly fails. 

The principal difficulty undoubtedly arises 
from the language of the 6th section of the 
act of 9th of January, ISOS. That section 
declares, that all penalties and forfeitures, 
incurred by force of that act, shall be sued 
for, recovered, distributed and accounted for 
in the manner prescribed by the act of the 
2d of March, 1799. The latter act, in the 
89th section, after providing for the suing 
and recovering of all penalties and forfei- 
tures accruing by any breach of the act, de- 
clares that no action or prosecution shall be 
maintained in any case under the act, unless 
the same shaU have been commenced within 
three years after the penalty or forfeiture 
was incurred. The 91st section then pro- 
vides for the distribution of all penalties and 
forfeitures. Does the direction, that the 
penalties, &c. shall be sued for and recover- 
ed in the manner prescribed in the act of 
1799, include the limitation, as to the time, 
within which the suit shall be brought? The 
act of 1799 is, within the most restricted 
sense of the terms, a "revenue law," and 
therefore the clause limiting the suits and 
prosecutions to three years is repealed by 
the act of 1804. ■ If there had been no act 
limiting the time, within which prosecutions 
on penal statutes should . generally be 
brought, ihere would have been considerable 
force in the alignment, that the limitation of 
the act of 1799 was Intended to be embraced 
in the 6th section of the act of 1808, for the 
reason stated by the court in Adams v. 
Woods [supra], that it would be utterly re- 
pugnant to the genius of our laws, to allow 
su(?h prosecutions a perpetuity of existence. 
The argument is weakened by the existence 
of such general limitation, by a considera- 
tion of the temporary nature and objects of 
the act in ^question, and by the fact that the 
limitation of the act of 1799, was, as to cases 
within that act, completely repealed. ^ Can it 
for a moment be believed, that the legisla- 
ture meant to revive, as to the embargo laws, 
a limitation which had no legal existence, 
as to any other law? The language employ- 
ed, in its natural and ordinary import, does 
not require such a construction, but is satis- 
fled by the exposition, that the penalties 
were to be sued for and recovered, with 
costs, in the name of the United States, and 



to be distributed and accounted for, as in the 
ninety-first section of the act of 1799. I do 
not feel at liberty, upon slight grounds, to 
disturb the opinion of the district court [case 
unreported], and to take away the benefit of 
what may be called a general statute of re- 
pose and amnesty, which the legislature has 
deemed sufficiently extensive for the public 
security in all but its revenue laws. Judg- 
ment affirmed. 



Case HTo. 15,756. 

UNITED STATES v. MECHANICS' BANK. 

[Gilp. 51.] 1 

District Court, B. D. Pennsylvania. Feb. 27, 
1829. 

Assumpsit — Judgment — EsEouTioN—GrovERNMENT 
Priobitv— Lien. 

1. The proceeds of an execution out of a state 
court, being in the sheriff's hands, and claimed 
both by the plaintiff and by the United States, 
who were also judgment creditors, were paid 
to the former on hip agreeing to pay them 
over to the latter, if "the said court" decided 
they were entitled to them; Jield, that as- 
sumpsit for mon«;y had and received will lie 
at the suit of the United States, in this court, 
against the receiving creditor. 

2. The priority of the United States gives 
no lien on property under execution when it ac- 
crued. 

3. Levy and condemnation under an execu- 
tion keep a judgment 'alive, and preserve the 
lien without a scire facias, 

4. Land may be sold under a later judgment, 
without any impediment from an earlier one. 

This case was tried on the 18th February, 
1829, before HOPKINSON, District Judge, 
and a special jury, who found a verdict for 
the United States, subject to the opinion of 
the court on the whole case. 

Mr. IngersoU, U. S. Dist Atty. 
Mr- Bradford, for defendant. 

HOPKINSOjJf, District Judge. The facts, 
on which the question in this case arises, are 
these: The United States obtained, m this 
court, two judgments against John Greiner 
on duty bonds; the first, on the 21st Feb- 
ruary, 1825, for five hundred and seventy- 
eight dollars, and fifty cents; the second, 
on the 2d May, 1825, for one thousand and 
ninety-two dollars and forty cents. The 
greater parts of these debts have been recover- 
ed; but a balance remains due. On the 1st 
February, 1826, the United States, issued a 
fieri facias on each judgment, which were 
levied on the property in question, being cer- 
tain real estate in Race street, in the city of 
Philadelphia; an inquisition was held and 
the property condemned under the executions. 
This is the foundation of the claun of the 
plaintiff. On the other hand Stephen Girard 
obtained a judgment, since assigned to the 
defendant, against the same John Greiner, 
on the 27th October, 1819, hi the supreme 
court of Pennsylvania. On the 23d October, 
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1820, a fieri facias was issued on this judg- 
ment, -whlcii was also levied on tbe same 
real estate in Race street Tlds levy, with 
a condemnation of tlie property^ was return- 
ed to December term, 1820, of the supreme 
court Under this levy and condemnation a 
venditioni was talcen out in May, 1826, and 
the property sold by it, on the 17th of that 
month. On the 13th February, 1826, the in- 
solvency of John Greiner was declared by a 
general assignment The money received by 
the sheriff from the sale, was paid by him 
to the defendant with the consent of the at- 
torney of the United States, but without any 
waiver of their rights. The president of the 
Mechanics' Banifc, on receiving the money 
from the sheriff, signed an agreement to 
which the United States do not appear to be 
a party, which recites the sale of the prop- 
erty, and the elaun of the United States; 
"which claim is resisted by the Mechanics' 
Bank, and the point is to be adjusted by the 
court, out of which the venditioni issued, on 
a case to be stated." It is then agreed that 
"if the said court shall decide that the United 
States are entitled to be paid the amount of 
their claim out of said money, then the Me- 
chanics' Bank agree to pay to the United 
States the amount of their said claim." No 
case ever was stated for the opinion of the 
supreme court of Pennsylvania, the court out 
of which the venditioni issued, nor does any 
movement appear by either of the parties to 
carry that part of the agreement into effect; 
but this suit was brought, in this court tiy 
the United States, to try, in this way, the 
validity of their claim to the money in ques- 
tion. The declaration calls for money had 
and received for the plaintiffs' use, for money 
lent and advanced, and on an account stated, 
and a verdict has been tendered by con- 
sent for the plaintiffs, subject to the opinion 
of the court on the whole case. 

The defendant raises two objections to the 
right of recovery: 1. That no assumpsit ex- 
press or implied, exists between these parties, 
to maintain the suit 2. That the United 
States have no right to the money, either on 
the groiuid of the insolvency of John Greiner, 
nor by reason of any laches on the part of 
the Mechanics' Bank, in proceeding upon their 
judgment. 

1. I am not inclined to sustain the first ob- 
jection. Money paid by A. to B., to be by 
him paid to C, will support an action by 0. 
against B. for money had and received to his 
use; although there was no promise, or di- 
rect privity, between O. and B. This is equi- 
tably and substantially our case. The money 
in question was locked up in the hands of 
the sheriff. By the ctnsent of the United 
States, without which the defendant could 
not have received it, and which raises a con- 
sideration between them for the promise now 
asserted, it was paid by the sheriff to the 
defendant, not thereby changing the property, 
or the rights of the parties to it, but to be 
a deposit there, as it would have been in the 



hands of the sheriff, for the party who should 
finally be proved, judicially, to be entitled to 
it It is true, in the receipt or agreement 
given to the sheriff by the Mechanics' Bank, 
the manner of obtaining a legal decision of 
the difference is mentioned; but it is not of 
the essence of the matter; it was never 
pursued by either of the parties; nor, as far 
as appears here, ever assented to by the 
United States. It is said that the United 
States may have their remedy against the 
sheriff; but how can this be, when it is 
agreed here at the bar, by both parties, that 
the sheriff paid the money to the Mechanics' 
Bank, with the assent of the United States? 
This action has a very broad and equitable 
range; the money in question is admitted to 
be in the hands of the defendant; it is ad- 
mitted that he received it under a promise to 
account for it to the United States, if it 
should prove to belong to them; the bank re- 
ceived it from the sheriff, knowing of the 
claim of the United States; knowing this they 
gave up none of their rights to it by consent- 
ing to its being transferred from the hands 
of the sheriff to theirs. I can therefore see 
no objection to their following their right and 
their property, into the hands, into which it 
has come under these circumstances. 

2. The substantial matter of controversy 
between these parties is found in the second 
point No claim is made by the United 
States, to be preferred to the defendant un- 
der the provisions of the act of congress, giv- 
ing priority of payment to the United States, 
in certain cases. Indeed no such claim could 
have been supported. The supreme court of 
this state, has decided in the case of Wil- 
coeks V. Wain, 10 Serg. & R. 380, that "if the 
property of the debtor has been seized under 
a fieri facias, the property is divested out of 
the debtor, and cannot be made liable to the 
United States." This is in entire conformity 
with the decisions of the supreme court of the 
United States. The only question then is 
whether the Mechanics' Bank have lost the 
preference, which the priority of their judg- 
ment would give them, by any laches, so as 
to let in the judgment of the United States 
before them. The effect of an execution, 
levied on real estate, to continue the lien of 
the judgment, under which it was issued, in 
full force and life, has several times been un- 
der the consideration of the supreme court of 
this state; and with direct reference to the 
act of assembly requiring a revival of judg- 
ment, by scire facias, every five . years, to 
keep up the lien. 

It has been uniformly held, that the taking 
out a fieri facias, levying it on the lands of 
the defendant, and condemning them by an 
inquest, aU of which were done by the Me- 
chanics' Bank without delay, and several 
years before the judgment of the United 
States, in this ease, are sufficient VTithout a 
scire facias to keep the judgment alive, and 
to preserve the lien on the real estate, thus 
proceeded against A short review of tlie 
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. cases will show this to he the established and 
unquestioned law of Pennsylvania. In the 
ease of Young v. Taylor, 2 Bin, 228, it was 
ohjected that the judgment had not been re- 
vived within five years, according to the act 
of assembly, but it was held by the court, 
that the taking out a fieri facias, levying on 
the goods and lands of the defendant, and 
condemning the lands by an . inquest, was 
notice tantamount to a scire facias under the 
act; and sufficient to preserve to the party 
the full lien and benefit of his judgment 
In me ease of Cowden v. Brady, 8 Serg. & 
R. 505, the contest wa? between one Haye, 
a creditor of Brady, who had a judgment in 
the coimty, where the land lay, and one Cow- 
den, who had a prior judgment in another 
county, but had issued a testatum fieri facias 
to the county in which the land was situated, 
which testatum was not followed up by a 
sale, but "grossly neglected" for several years. 
The judgment of Cowden was in July, 1807; 
his testatum fieri facias issued to August 
term, 1809, and was levied, and the land con- 
demned. It remained dormant from that 
time until 1813; and again from 1813 to 1816. 
The proceedings under this execution being 
returned to the court from which it issued, 
which was not in the county where the land 
lay, no notice of them was legally or actually 
given to any body. Haye's judgment was 
entered in March, 1811; it was regularly and 
promptly followed up, and the land in ques- 
tion was duly sold under it, by a venditioni 
returnable to IMarch term, 1814. The deed 
to the purchaser at this sale was aeimowledg- 
ed in June, 1814; and the purchaser took pos- 
session accordingly. More than two years 
after this sale, to wit, in April, 1816, the land 
was again sold by a venditioni under Cow- 
den's judgment. Here the question of prefer- 
ence was, between a judgment in the county 
of the land, binding it wiQi record notice to 
all the world; and a fieri facias on a judg- 
ment in another county, put into the hands 
of a sheriff, and there neglected for several 
years; indeed for two years -after the vigilant 
creditor had sold the land, under regular proc- 
ess to a bona fide purchaser, whose rights 
and possession were invaded by an ejectment 
on a title derived from this second sale. In 
such a ease the court could not hesitate to 
prefer the Judgment of Haye; at the same 
time recognizing the doctrine, that with due 
notice of the judgment and levy, m the coun- 
ty where the land hes, the creditor may safe- 
ly indulge his debtor, by a postponement of 
an actual sale of his land. In the case of 
Com, V. McKisson, 13 Serg, & R, 144, Judge 
Duncan delivering the opinion of the court, 
says, "This is a question of immense impor- 
tance. It is whether an execution returned 
'Levied on land,' falls within the provisions of 
the act limiting the time, during which judg- 
ments shall remain a lien on real estate," 
The judge examines, with great care the act 
of assembly, and the adjudged eases bearing 
on the point; and in conformity with them, 
26FED.CAS.— 78 
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and the received opinion and practice of the 
bar, decides, that a levy on particular lands, 
preserves the lien of the judgment; and that 
no scire facias is uecessary to keep it alive. 
It cannot therefore be superseded by a sub- 
sequent judgment, or any proceedings under 
it, "unless such a length of time had elapsed 
as that, by analogy to the statute of lunita- 
tions, a presumption of satisfaction would 
arise," In the cast of Dean v. Patton, 13 
Serg. & R. 341, Canan had two judgments 
against Clarke; one prior to Davidson's mort- 
gage, the other subsequent to it; writs of 
fieri facias were issued under both judg- 
.raents, and returned levied on personal estate. 
Canan and Clarke made an arrangement to 
apply the proceeds of the sale of the pei^onal 
estate, not to pay Clarke's first judgment, 
but the last, in order that the proceeds of the 
real estate might be taken to satisfy his first 
judgment, and cut out the mortgage -creditor; 
under such circumstances, the court would 
not allow Canan and Clarke thus to m.-nage 
the matter between themselves, to the injury 
of Davidson. As Canan had levied the exe- 
cution of his first judgment on the personal 
property of the debtor, he was not permitted 
to withdraw it, and take for it the proceeds 
of the land sold by the mortgagor. The 
principar point of this case has no bearing 
on that now before the court; nor is there 
any incidental observation made by the 
judges, that is not in conformity with the 
principles of the cases above cited. 

No cases have been produced Ity the district 
attorney, impeaching or questioning the law 
as given above. He insists that a man 
should not be suffered, by issuing a fieri 
facias and levying it, and keeping it for ever, 
to hold all other creditors off. No such con- 
sequence will follow, as it never has been ^ 
doubted in Pennsylvania, that a later judg- 
ment may go on to the sale of the land, with- 
out impediment from an earlier judgment; 
and although it was long unsettled, it has 
at last been adjudged, in the case of Com. 
V. Alexander, 14 Serg. & R. 257, that a pur- 
chaser at sheriff's sale, under a judgment, 
does not take the land subject to a previous 
judgment, obtained against the former owner 
of the land, unless it was sold expressly, sub- 
ject to such prior judgment The land be- 
ing thus sold, clear of the incumbrance of 
earher judgments, will bring its full value; 
the proceeds are distributed according to the 
priority of the liens, and no wrong is done 
to any body. I will add, that when a stat- 
ute. In peremptory and tmequivoeal terms, 
requires a notice of a special description, giv- 
en and prescribed by the statute, I should not 
be inclined to receive any substitute, because 
I might deem it equally good and effectual 
for the purposes of the statute. But the prac- 
tice of admitting what are called tantamount 
notices, has obtained too firm a footing in 
the courts both .of this country and England," 
to be now shaken without danger. I have 
long doubted whether, if these steps could 
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Ite retraced, they wculd lie again adopted. 
If they have accomplished the equity of par- 
ticular cases, it has been at the expense of 
certainty in all; and perhaps not without 
some usurpation of legislative authority. 
There is, however, no instance, in which it 
may he better justified, than ha the decisions 
of the courts of Pennsylvania, on the matter 
here in question. It is my opinion, that the 
verdict rendered in this case for the plaintiffs, 
he set aside, and a judgment entered for the 
defendant. 



Case 3J3"o. 15,757. 

■aNia?ED STATES v. MEEKER. 

130 Leg. Int. 344; i 9 Phila. 470; 6 Chi. Leg. 

News, 70; 18 Int. Kev. Bee. 166; 21 

Pittsb. Leg. J. 37.] 

District Court, D. New Jersey. Oct 10, 1873. 

Penal Bosd— Limit of Recovekt. 

Action against ^surety on a paymaster's bond, 
where a penalty of bond was $20,000, and jury 
round verdict in favor of the government for 
^25,679,42. Held, that the plaintiff was enti- 
tled to judgment for the penalty ($20,000) of 
debt, and for the interest upon that sum m 
the nature of damages, from the commence- 
ment of the suit to the entry of the judg- 
jiient. The aggregate amount, not esceedmg, 
however, the sum awarded by the verdict. 

In debt, on paymaster's bond. This was a 
suit against the surety of a paymaster for 
breach of the condition of his official bond. 
The penalty of the bond was twenty thou- 
sand dollars; but upon the trial, the jury 
found a verdict in favor of the government 
in the sum of twenty-five thousand six hun- 
dred and ninety-seven and forty-two one 
hundredths dollars. The question was raised 
whether the judgment upon the verdict 
should be for the penalty only ($20,000), or 
whether the plaintiff was entitled to have 
added to this sum, interest thereon in the 
nature of damages; and if so, whether the 
interest should commence from the date of 
the breach of the condition of the bond, or 
from the time of the demand upon the sure- 
ty. THE COURT expressing doubt as to the 
rule in such cases, it was agreed that the 
entry of the judgment should be postponed 
until the parties in interest had opportunity 
to examine the question. 

Mr. Keasby, TJ. S. Dist. Atty. 
Magie & Emery, for defendant. 

NIXON, District Judge. After a careful 
examination of the authorities, I am satis- 
fied that the judgment in this case should 
be entered for ?20,000 (the penalty of the 

bond) of debt, and for the sum of $ 

for damages, being interest on the penalty 
from the twenty-seventh day of January, 
1867, the date of the original writ. That 
time is fixed for the beginning of interest, 
because there was no proof of any previous 



demand upon the surety. This. view, I think, 
is sustained by the following autiiorities: 
2 Greenl. Ev. § 263; Long's Adm'r v. Long, 
1 C. E. Green [16 N. J. Eq.] 59; U. S. v. 
Arnold [Case No. 14,469], afiirmed by the su- 
preme court, 9 Cranch [13 U. S.] 104; Bank 
of Brighton v. Smith, 12 Allen, 243; Harris 
V. Clap, 1 Mass. 308; Warner v. Thurlo, 15 
Mass. 154; Bramard v. Jones, 18 N. Y. 35; 
and Lonsdale v. Church, 2 Term R. 388. The 
earlier and later cases are reviewed, and the 
whole subject discussed, in Long's Adm'r 
V. Long, by Chancellor Green, with his usu- 
al learning, discrimination and skill. I am 
aware that thecomrtsin England have been 
in doubt in this matter, and that the cases 
of White V. Sealy, Doug. 49; Wilde v. Clark- 
son, 6 Term R. 303; and McClure v. Dun- 
kin, 1 East, 436,— greatly impair, if they do 
not destroy, the authority of Lonsdale v. 
Church, supra. I have also adverted to the 
fact that the late Justice McLean, in Law- 
rence V. U. S. [Case No. 8,145], while admit- 
ting the reasonableness of the rule, that gives 
interest on the penalty, from the demand 
upon the surety, or from the breach of the 
condition, felt constrained by the authority 
of Farrar v. TJ. S., 5 Pet. [30 U. S.] 385, to 
hold that no more than the penalty could be 
recovered. But a closer examination of this 
last ease, gives force to the suggestion, that 
what was said upon the question I am now 
considering, were obiter dicta, in no wise 
necessary for the decision of the point there 
under consideration. The court was review- 
ing exceptions to the form of the judgment 
—the jury having found for the plaintiff be- 
low on the breach assigned, and assessed 
the damages for the breach of the condition 
at $41,000, and the judgment that had been 
rendered thereon, was "quod recuperet"— the 
damages, not the debt All that was need- 
ful to be said in such a case was, that 
in an action for debt, a judgment for dam- 
ages simply, could not be cured or amend- 
ed. Let the judgment be entered in accord- 
ance with this opinion. 



1 [Reprinted from 30 Leg. Int 344, by permis- 
sion.] 
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UNITED STATES v. MERCER et aL 

[Deady, 502.] i 

District Court, D. Oregon.' Dec. 19, 1868. 

Forfeited Recogsizanoe — Remission — When 
Granted. 
On an indictment for smugghng, the defend- 
ant's recognizance was forfeited for failure to 
appear for trial according to the condition there- 
of; afterwards the defendant appeared and 
submitted to a trial, but the jury being unable 
to agree, were discharged without giving a 
verdict; on an apphcation by such defendant, 
under section 6 of the act of February 28, 1839 
(5 Stat. 322), to the court for the remission 
of such forfeiture: Beld, that it appearing 
to the court that the defendant was guilty of 
the crime charged, and that the amount for- 



1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



[26 Fed. Cas. page -1235] 



(Case, No.. 15,758) U. S. v. MERCER 



feited was not commensrirate with the punish- 
ment deserved, that public justice required the 
forfeiture to he enforced. 

[This was an indictment against A. S. Mer- 
cer, S. B. Parrisb, George A. Ladd, and H. \V. 
Eappeleye upon the charge of smuggling.] 

William Strong, for the application. 
W. W. Page, contra. 

DEADY, District Judge. This is an appli- 
cation by the defendant, Mercer, to the court, 
to remit the penalty of $3,000 incurred by his 
bail, Levi Anderson, W. H. Gray and Philip 
Johnson, on account of Mercer's failure to 
appear for trial in May last according to their 
undertaking for him. The application is 
made under section 6 of the act of February 
28, 1839 (5 Stat 322), which reads as follows: 
"In all cases of recognizance in criminal cases 
taken for, or in, or returnable to, the courts 
of the United States, which shall be forfeited 
by a breach of the condition thereof, the said 
coiirt for or in which the same shall be so 
taken, ot to which the same shall be return- 
able, shall have authority in their discretion 
to remit the whole or a part of the penalty, 
whenever it shall appear to the court that 
there has been no willful default of the par- 
ties, and that a trial can notwithstanding be 
had in the cause, and that public justice does 
not otherwise require the same penalty to be 
executed or enforced." 

The circumstances out of which the forfei- 
ture arose and attendant upon it are as fol- 
lows: In aiay, 1867, the defendant, Mercer, 
having been committed by Commissioner Wil- 
cox upon a charge of smuggling, Messrs. An- 
derson, Gray and Robinson became bound as 
his bail in the sum of §3,000. On July 3, 1867, 
Mercer and four others were indicted by the 
grand jury of this district, for smuggling five 
one eighth casks of brandy and four barrels 
of wine and ten of whisky, into this district 
from the foreign port of Victoria; and that 
in November, 1867, Mercer and his co-defend- 
ants, except one, were arraigned and tried 
upon the charges in the indictment, and the 
jury, being unable to agree upon the guilt or 
innocence of the defendants, were discharged 
without giving a verdict. In May, 1868, the 
cause was again brought on for trial, when 
Mercer made defaidt and did not appear ac- 
cording to the obligation of the undertaking 
of his bail; at the same time his three co-de- 
fendants were put on trial, and the jury be- 
ing again unable to agree, as before, were dis- 
charged and a nolle prosequi entered as to 
" such defendants. On May 15, and after the 
default of Mercer, the United States com- 
menced an action against Mercer's bail to re- 
cover the penalty mentioned in their under- 
taking. In July following judgment was 
given for the plaintiffs in the action for want 
of answer for the sum of ?3,000 and costs and 
expenses— but execution not to issue thereon, 
except by leave of the court. This judgment 
was not entered until the November following. 
In July, 1868, Mercer appeared in cour^ and. 



upon the motion of the United States and the 
counsel of Mercer, the criminal action pending 
against him was continued until the Novem- 
ber term. In December following Mercer ap- 
peared and submitted to trial on the charges 
in this indictment, and the juir being unable 
to agree as to his guilt or innocence, was dis- 
charged without giving a verdict; and there- 
upon a nolle prosequi was entered as to Mer- 
cer. On July 6, 1868, Mercer made applica- 
tion for the remission of the penalty incurred 
by his ball upon the grounds stated in his 
aflSdavit accompanying the application. The 
application was continued by the court to 
await the result of the criminal action. This 
latter having been disposed of, the application 
has been heard and submitted to tlie court for 
its action. 

In his affidavit in support of his prayer for 
remission, Mercer states that it was his inten- 
tion to have been present to answer to the 
indictment in May, 1868, when the second trial 
took place, and had made his preparations 
accordingly, but that he "was taken sick with 
the lung fever and rendered unable to under- 
take the journey from New York, where I 
had been on business to this place," (meaning 
Portland, I suppose) ; and that his absence as 
aforesaid was caused solely by his sickness 
and inability to attend as aforesaid. From 
this it appears that Mercer left Oregon and 
went to New York after his trial in Novem- 
ber, 1867, well knowing that his bail had un- 
dertaken that he should be here in May 
following, when the action was set for re- 
trial. To say the least of it, this conduct 
looks as if- Mercer was willing to put his bail 
to great unnecessary risk, and that he regard- 
ed his obligation to be here, present in court 
in May, as a matter altogether secondary to" 
such business or speculations as he might 
have or find in New York, In other words, 
if business permitted he would return and be 
present, if not, then he would not No rea- 
son, urgent or otherwise, is shown for Mer- 
cer's going to New York instead of remaining 
here to await his trial. Absence under such 
circumstances, even where sickness is shown 
to be the proximate cause, borders closely 
upon willful default But from the state- 
ment of "Robert H. Hannah, M.D." Mercer 
appears to have been taken sick about April 
21. This was only twelve days before he was 
required to be present in this court He 
could not have come here at that time in less 
than twenty days— certainly not in twelve. 
So it may be inferred that Mercer did not in- 
tend to be present, or he would have been far 
on the road hither, when it is said that he 
was taken sick in New York, and thereby de- 
tained there against his will and purpose. 
The appearance of the paper purporting to be 
signed by "Robert H. Hannah, M.D.," is cal- 
culated to excite suspicion as to its authentic- 
ity. It bears evident marks of having been 
changed from a simple certificate to an affi- 
davit The body of it is in the handwriting 
of the person purporting to be Dr. Hannah. 
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It commences, "New York, May 27, 1868. 
•This may certify that I, Robert H. Hannah, 
a practicing physician in the city of New York, 
was called upon to visit A. S. Mercer, of 
Oregon," etc Just below the signature a 
five cent stamp is placed and duly cancelled 
by Doctor Hannah, on May 27, 1868., After 
this was done, it appears that some one took 
the certificate in hand, to make an afadavit 
of it For this purpose there was written at 
the top of the page, and in the left hand 
corner— "State of New York, City and County 
of New York." A line was then drawn 
through the words "This may certify that" 
A little further on and between the words 
"New York" and "was called" a carat (a) was 
placed, and the words, "being duly sworn 
say that I," interlined over it On the mar- 
gin opposite this interlineation are the capi- 
tal letters, "E. U 0., N. P.," apparently in- 
tended as the initials of "Edward L. Owen, 
N-otary Public," whose official seal and sig- 
nature appears below the writing, affixed to 
the followuig 3urat~"Sworn to before me ihis 
third day of May, 1868." All these interline- 
ations and additions to the original certificate, 
are in one handwriting. The signature of the 
notary is probably in the same hand, but writ- 
ten with a different pen and ink. The sup- 
posed notary is made to certify that he swore 
Robert H, Hannah to this writing on May 
third, while in the same writing Hannah 
states that he had visited Mercer as late as 
May 23d. Hannah's signature appears from 
' the date of the cancellation of the stamp and 
the one written at the head of the paper, to 
have been made on May 27, while according 
to the jurat of this supposed notary it was 
sworn to before him on the third day of the 
same month— just twenty-four days before. 
The writing is made upon a sheet of letter 
paper, and it is not likely that it was pre- 
pared by a notary, who would have used 
legal cap. It may be said that Hannah may 
have first prepared it as his certificate, and 
that afterwards he went before the notary to 
swear to it This is possible, but it is quite 
probable that upon such application the no- 
tary would have rewritten the matter, rather 
than to have blotted and interlined this one, 
in the manner that it is. It does not con- 
tain over 100 words and the labor of rewrit- 
ing it, even if more than that of blotting and 
interlining it, would have been but a trifle. 
It is not business-like or professional for a 
notary to put his official seal and signature to 
an instrument, having the suspicious appear- 
ance that this has, to be used as evidence, 
particularly at a great distance from where 
he resides. Again the jurat does not state 
that the writing was subscribed before the 
notary, but only that it was sworn to before 
him. Any fellow might have been picked up 
in the streets of New York and taken before 
the notary and sworn to the writing. It 
ought to appear from the jurat that Robert H. 
Hannah swore to it These suspicious cir- 
cumstances could not have escaped the notice 



of counsel who presented this application. 
Notwithstanding this, the paper has been sub- 
mitted in support of the application, without 
a word of explanation, from which I infer that 
no explanation favorable to' the authenticity 
or character of the writing could be made. 
The certificate of a physician is not evidence. 
It is merely hearsay. A physician must give 
his testimony under the sanction of an oath, 
as in the case of men in general. This writ- 
ing then, even if admitted to be the genuine 
certificate of "Robert H. Hannah, M.D.," is 
not legal evidence of the facts stated in it 
As to its being his affidavit I have very seri- 
ous doubts. 

But waiving these questions and even ad- 
mitting for the moment that Mercer's default 
was not willful, did it prejudice the United 
States in the trial of the cause? I am in- 
clined to think that this question ought to be 
answered in the affirmative, but of this I 
would not be positive. No testimony was lost 
-between the trials in May and December, that 
I am aware of. But the defendants being 
separated in their trials by the absence of 
Mercer in May, the force of the case for the 
prosecution was weakened thereby. Upon 
such trial the party or parties not on trial 
were pointed out to the jury by the defence 
as a scape-goat upon which they might safely 
lay the whole guilt of the transaction which 
was the subject of the indictment Delay is 
the usual defence of the guilty. If nothing 
else happens by the lapse of time, at least the 
accusation becomes stale, and of less and less 
public concern. Juries are not so readily or 
deeply affected by the moral turpitude of the 
transaction complained of, and are more re- 
luctant to convict, even when the law -and 
evidence require that they should. Honest 
witnesses forget many of the striking inci- 
dents and details of their story, so that their 
evidence loses much of its original force and 
effect while dishonest and interested ones 
have the temptation and opportunity to ex- 
aggerate or invent circumstances to secure 
the acquittal of the accused. That causes like 
these have worked together to prevent Mer- 
cer from being found guilty at the last trial 
upon some of the counts in the indictment 
there is much reason to believe. 

But the important question in this applica- 
tion arises imder the words of the statute^ 
which in effect provides, that although the 
default was not willful, and the United States 
was not prejudiced in the trial of the cause, 
stiU, if the ends of public justice otherwise 
require that the penalty should be exacted or 
enforced, the court must not remit it. 

It appears to me, from the evidence pro- 
duced on the trial of this cause before the 
jury, that the ends of public justice do require 
that the penalty should not be remitted. The 
end and object of public justice is to convict 
and punish the guilty. There can be no doubt 
that Mercer, while acting as deputy-collector 
of customs for this district, assisted some or 
all of the other defendants to smuggle the four 
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barrels of wine and two of whisky into this 
district, as charged in the indictment. On 
January 25, 1807, the steamer Fideliter en- 
tered at Astoria from Victoria. On her mani- 
fest there were eleven barrels of dos-fish oil, 
shipped at Victoria, V, I., by S. Sargent to 
S. Sargent, at Portland, Oregon. The mani- 
fest of cargo contained no mention of any liq- 
uors, or of any other barrels, except some bar- 
rels of salmon. Mercer, with two jnsi)ectors, 
came up on the Fideliter to Portland. While 
here, he professes to have received the entry 
for consumption of those eleven barrels of oil 
by H. L. Gowan, and he certifies on such en- 
try that H, L. Gowan came before him and 
subscribed and swore to the affidavit in the 
entry. H. L. Gowan had not power or au- 
thority to raalse this entry. He was not 
shown to have been the agent of the owner 
and consignee Sargent, and therefore Mercer, 
is shown to have violated the law and instruc- 
tions in receiving the entry or allowing Gowan 
to make it even if it was genuine. This is a 
suspicious circumstance. But I cannot go 
over the testimony in detail. In my judg- 
ment, "H. I/. Gowan" is a fiction, and no such 
person ever appeared before Mercer and made 
this entry or oath. His certificate to that 
effect is willfully and corruptly false. The 
entry is false and was probably made by one 
of the defendants, who filled up the printed 
form of entry, and signed it with the fictitious 
name of H. L. Gowan. Diligent inquiry has 
been made in this and surrounding counties 
for the past eighteen months for such a man 
as H. L, Gowan, but he has never been heard 
of, or shown to have ever existed. Of these 
eleven barrels, imported by the assistance of 
Mercer as dog-fish oil, tour contained wine 
and two whisky. They were afterwards 
seized, condemned and sold by the govern- 
ment. These eleven barrels were inspected 
on the wharf under the immediate supervision 
and with the assistance of Mercer. Two bar- 
rels, which actually contained oil, were select- 
ed for inspection, one by the inspector, with 
Mercer's consent, and the other by himself. 
The barrels when rolled on the wharf were 
placed on one side, and the inspection of them 
was delayed until Mercer directed it to be 
•done and took part in it. Mercer had author- 
ity to inspect these barrels, but it was not 
his duty while the two inspectors were pres- 
ent. He is not shown to have inspected or 
participated in the inspection of any other 
portion of the cargo. His business was to re- 
ceive the entries and collect the duties. These 
barrels were hauled ofC the wharf soon after 
they were inspected under the direction of 
one of the defendants, without any permit, 
written or verbal, from the deputy being ex- 
hibited or communicated to the inspectors. 
The fact that four barrels of wine, and two 
of whisky were smuggled into the district in 
January, 1867, is established beyond contro- 
versy by the decree condemning them as for- 
feited to the government for that cause. The 
evidence shows that six barrels seized and 
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condemned were a part of the eleven described 
in the entry purporting to have been made 
before Mercer by H. L. Gowan, on January 28, 
1867. This alone proves the entry to have 
been untrue— that the barrels did not all con- 
tain OH. But when we consider that the en- 
try is in the handwriting of one of the de- 
fendants, and that no such person as H. L. 
Gowan exists or made such entry, the conclu- 
sion is irresistible that !Mercer willfully and 
corruptly assisted to smuggle these foreign 
liquors into the district. The statute defin- 
ing this crime— Act July 18, 1866, § 4 (14 Stat. 
179)— prescribes the maximum punishment at 
a fine of $5,000 and ten years of imprisonment. 
This penalty sought to be remitted is far be- 
low the medium punishment. The crime com- 
mitted by Mercer is an aggravated one, be- 
cause at the time, he was in the pay and trust 
of the government as an ofiicer of the cus- 
toms, for the purpose of preventing just such 
frauds upon the government. 
The application for the remission is denied. 
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District Court, E. D. Michigan. Jan. 3, 1871. 

Import ATiox of Goods — False Entbt — Estoppei. 
OP (JossiGUEEs — Evidence — Pkesomp- 

TIONS AGAINST VeBDIOT. 

[1. On a prosecution for an entry of tar 
from Canada at a false valuation, evidence that 
Other tar was entered at about the same time 
at a higher valuation was admissible.] 

[2. The court will not presume, in order to 
invalidate a verdict finding one guilty of a 
false entry of tar from London, Canada, that 
other tar from Canada entered at the same 
time at a higher rate was purchased outside of 
London, and that the market price at different 
places in Canada was not uniform, it not even 
appearing that tar was dealt in at any other 
place in ^Canada.] 

[3. Act March 3, 1863 (12 Stat. 739), impos- 
ing a penalty on one falsely and fraudulently 
effecting an entry of goods at less than their 
true weiglit or value was not repealed by Act 
July 18, 1866, § 4 (14 Stat. 179), providing a 
penalty for the unlawful importation of goods 
without entry or payment of duty.] 

[4. Purchasers of goods from Canada, who, 
before the entry of the goods at the custom- 
house, were fully informed by the seller of the 
making and forwarding of false invoices for 
the purpose of entry, and who acquiesced there- 
in and availed themselves of such invoices, are 
estopped, on a prosecution for such fraudulent 
entry, to say that they did not themselves per- 
petrate the unlawful act] 

' [5. And such purchasers^ if they knew that 
the article would be invoiced and shipped to 
them as owners, and that it would be so pre- 
sented for entry, and took no steps to protest 
against this being done, or to inform the gov 
oinment oflScers upon the subject, are estopped 
to claim that they were not the owners at 
the time of the entry.] 

Trial and conviction at June term, 1870, 
for false entry of a quantity of petroleum 
tar. The defendants [Joseph B. Merriam 
and "William Morgan] now move for a new 
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trial. The grounds alleged as the basis of 
the motion are eight in number, and are stat- 
ed in the opinion of the court 

H. B. Brown, for the motion. 

A. B. Maynard, U. S. Dist Atty., contra. 



LONGYEAR, District Judge. The first 
ground alleged, that "the court erred in ad- 
mitting evidence of the market value of the 
property imported," was abandoned at the 
argument. The second ground alleged is, 
that "the court erred in admitting evidence 
that other tar was entered about the same 
time at a higher valuation than that alleged 
to have been imported by defendants." This 
evidence was admitted as tending to prove 
the market value of the tar in question. It 
was contended on the argument, that for 
aught that appears in the evidence, this 
other tar might have been entered at the 
purchase price. Concede that it was, does 
not that tend to show market value? "What 
is the market value of any commodity, but 
the price it brings in the market? Then cer- 
tainly evidence of what other tar was pur- 
chased for at about the same time, would 
tend to show the market value of the tar in 
question. It was also said that the pur- 
chase price of such other tar was not evi- 
dence of the pm-chase price of the tar in 
question. Conceded. But the evidence was 
not admitted, as we have already seen, for 
that purpose. It was admitted to prove mar- 
ket value, and that purpose alone. It was 
further said that such other tar might have 
been entered at more than its market value. 
But such a possibility does not affect the 
competency of the evidence for the purpose 
for which it was admitted. If it had ap- 
peared that it was so entered, the weight of 
the evidence in question would of course 
have been destroyed. 

It was also contended, with much force 
and earnestness, that there was no evidence 
where this other tar was purchased; non 
constat it came from places where the mar- 
ket value was much higher than at London, 
in Canada, where the tar in question was 
purchased. It is much to be regretted that 
congress has as yet made no provision for a 
short-hand reporter for the federal courts. 
The importance of having the proceedings 
and evidence fully reported, especially in 
criminal cases, is forcibly illustrated by the 
question here raised, and it cannot well be 
over-rated. As it is, court and counsel must 
rely upon their own incomplete and often 
imperfect memorandums made at the time. 
When these memorandmns are silent upon 
any given point, it is no evidence that the 
testimony as to that point was silent. In 
such case court and counsel are left entirely 
to their recollections. My minutes simply 
show that such evidence of other entries 
was offered, objected to, and admitted. My 
recollections, ' in this instance, are at vari- 
ance with that of the learned counselor. 
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But as my memory is at least as likely to be 
at fault as his, I shall not base my decision 
wholly upon it. This specific point was not 
made on the trial, when the defect, if it be 
one, might have been cured. Again, the evi- 
dence did show that this other tar was im- 
ported from Canada, and it did not appear 
that the article was produced or dealt in at 
any other place in Canada than where the 
tar in question came from, or that the mar- 
ket value was not uniform, and the court 
will not now presume two such important 
facts to invalidate the verdict. 

The third ground alleged, that "the court 
erred in admitting evidence of conversations 
between Edwards and Lamb, and others, 
respecting the market value of tar" (admit- 
ted on the authority of the Cliquos Cham- 
pagne Case, 3 Wall. [70 U. S.] 114), was 
abandoned on the argument. 

The fourth ground alleged is, that the 
court erred in refusing to charge the jury 
"that defendants could not be convicted un- 
der the first and second counts," The first 
and second counts of the indictment are 
laid under section 3 of the act of March 3, 
1863 (12 Stat 739), which provides, "That 
if any person shall, by the exhibition of any 
false sample, or by means of any false rep- 
resentation, or device, or by collusion with 
any officer of the revenue, or otherwise, 
knowingly effect, or aid in effecting an en- 
try of any goods, wares or merchandise at 
less than the true weight or measure there- 
of, or upon any false classification thereof, 
as to quality or value, or by the payment of 
less than the amount of duty legally due 
thereon, such person shall, upon conviction 
thereof, be fined in any sum not exceeding 
$5,000, or be imprisoned not exceeding two 
years, or both, at the discretion of the court" 
It is contended that this section is supplied 
by section 4 of the act of July 18, 1866 (14 
Stat 179), and consequently repealed by the 
last clause of section 43 of the same act 
(page 188), Section 4, of the act of 186G 
provides, "that if any person shall fraudu- 
lently or knowingly import or bring into the 
United States, or assist in so doing, any 
goods, wares or merchandise, contrary to 
law, or shall receive, conceal, buy, sell, or in 
any manner facilitate the transportation, 
concealment or sale of such goods, wares or 
merchandise, after their importation, know- 
ing the same to have been imported contrary 
to law, such goods, wares and merchandise 
shall be forfeited, and he or she shaU, on 
conviction thereof before any court of com- 
petent jurisdiction, be fined in any sum not 
exceeding $5,000 nor less than $50, or be 
imprisoned for any time not exceeding two 
years, or both, at the discretion of said 
court; and in all cases where the posses- 
sion of such goods shall be shown to be in 
the defendant, or where the defendant shall 
be shown to have had possession thereof, 
such possession shall be deemed evidence 
sufficient to authorize conviction, unless the 
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defendant shall explain tlie possession to tlie 
satisfaction of the jury." And section 43 of 
said act provides that a munher of acts and 
parts of acts particularly mentioned, "and all 
other acts or parts of acts conflicting with or 
supplied by this act be, and the same are here- 
by repealed." Do the provisions of section 
3 of the act of 1863 conflict with, or are they 
supplied by, section 4 of the act of 1S66? 
If the act, the punishment for which is pro- 
vided by the act of 1863, constitutes a part 
of the act of importing, or bringing into 
the United States, then the former is no 
doubt supplied by the_ latter, otherwise not 
In the act of- 1863, the effecting, or aiding to 
effect, an entry in the manner or by the 
means specified, is the act punished. In the 
act of 1866, It is the importing or bringing 
into the United States in the manner there 
specified. Importation is the act of bringing 
goods, wares- and merchandise into the Unit- 
ed States from a foreign country. They are 
brought into the United States as soon as 
they are brought into its territory; and 
the act of their importation is complete 
when they are voluntarily brought into a 
IK)rt of delivery with intent to unlade them 
there. U. S. v. Lindsey [Case No. 15,603]; 
The Boston [Id. 1,670]; The Mary [Id. 9,183]; 
U. S. V. Vowell, 5 Cranch [9 U. S.] 368; Ar- 
nold T. U. S., 9 Cranch [13 U. S.] 104. The 
importation, as thus defined, must of course 
be complete before the duty to effect an en- 
try can arise. It follows, therefore, as a 
necessary conclusion, that the act of effect- 
ing an entry can constitute no part of the 
act of impoi*tation. It follows the importa- 
tion, is consequent upon it, but is no part of 
it. The importation provided against in the 
act of 1866 is importation "contrary to law," 
The unlawfulness here meant is limited to 
the act of importation, and cannot be ex- 
tended to any act done after the importation 
is complete, and therefore does not apply 
to the act of effecting an entry. See U. S, 
V. Thomas [Case No. 16,477]. It may be ask- 
ed, to what class of cases, then, will sec- 
tion 4 of the act of 1866 apply? The learn- 
ed judge of the Northern district of New 
York, whose opinions are always entitled 
to great weight, has, in the case of U. S. 
V. Thomas, above cited, given us his views 
upon that question. He applies the section 
to importation where there is an express 
prohibition, or where the goods imported are 
required to be in a certain prescribed form, 
condition, or quantity, as in some of the 
revenue acts. It is to be observed that the 
learned judge does not assume to limit the 
operation of the section to the matters to 
which he applies it by way of illustration, 
neither was it necessary for. him to do so in 
the case then before him. However this may 
be, section 4 of the act of 1866 undoubtedly 
has a broader application than what might 
seem at first view to be given to it in the 
case last cited. The language of the section 
is "that if any person shall fraudulently or 



knowingly import or bring into the United 
States, or assist in so doing, any goods, 
wares, or merchandise, contrary to law," 
etc. Now, to import, in its general signifi- 
cation, means to bring into the United 
States. Why then are these additional 
words, "or bring" into the United States, 
used? They are either mere surplusage, or 
they mean something more than what is in- 
cluded in the words "to import," according 
to their ordinary signification. To import 
goods, wares, and merchandise into the Unit- 
ed States, in the connection in which the 
words are here used, evidently ' means an 
importation in the ordinary manner, so far 
as the means and manner of importation are 
concerned, but contrary to law. "To bring" 
goods, etc., into the United States, in the 
connection in which the words are used, 
means the introduction of goods, etc., into 
the United States by any other means or 
in any other manner than that of importa- 
tion proper, contrary to law; and in this 
sense will not those words cover any smug- 
gling or clandestine introduction into the 
United States of any goods, wares or mer- 
chandise, subject to duty by law, without at- 
tempting to effect an entry at all, and with- 
out paying or accounting for the duty? Such 
was the view of this section taken in the 
Case of Landsberg [Case No. 8,041], decided 
by this court, in March term, 1870. But 
the offense provided for in section 3 of the 
act of 1863 is a very different one from that 
last above described. The gist of the of- 
fense here is the false and fraudulent man- 
ner of effecting an entry, where an entry 
is attempted to be made, while in the other 
case it is the clandestine introduction of the 
goods, etc., without entry or payment of 
duty. I hold, therefore, that section 3 of 
the act of 1863 is not repealed by section 
4 of the act of 1866, and that the first and 
second counts of the indictment are well 
laid under said section 3. 

The fifth and sixth grounds alleged are 
that the court erred in refusing to charge 
the jury that there was no evidence to sus- 
tain the first, second and third counts, and 
that unless the jury found that the tar was 
actually entered by the defendants them- 
selves, or by an agent previously authorized 
by them, the defendants knowing that the 
agent was entering it at less than its cost 
in Canada, the defendants must be acquitted 
upon the first, second, and third counts. 
-The following facts were clearly establish- 
ed by the evidence: That the tar was pur- 
chased by defendants of one Lamb,' at Lon- 
don, Canada, at a fixed price there, to be de- 
livered, however, at Cleveland, Ohio, at a 
price made up at the purchase price at Lon- 
don with all charges for freight, duty, etc., 
added, the defendants paying such charges 
and deducting the same from such price at 
Cleveland, and so, in the result, actually 
paying only the original price at London. 
The tar was shipped to defendants by the 
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Great ■Western Railway to Detroit, and 
thence by the IMichigan Southern and Lake 
Shore Eailroad to Cleveland. Lamb made 
out two sets of inToiees, one at the true pur- 
chase price to send to defendants and one 
at much less, for the purpose of entry at 
Detroit. These latter invoices were deliver- 
ed to the agent of the Great Western Rail- 
way for him to make the entry at Detroit 
in the usual manner. The tar was so en- 
tered by the agent, as agent for defendants, 
upon such false invoices, the duty paid and 
the tar forwarded to and received by de- 
fendants at Cleveland. Thus far, there is 
nothing to connect the defendants in any 
manner with the false entry. There is noth-, 
ing to show that the agent who made the en- 
try had any knowledge of the spurious char- 
acter of the invoices, and there can be no 
doubt that if there were no further evi- 
dence in the case, the defendants could not 
be held liable for the false entry. But there 
is further evidence. The correspondence be- 
tween Lamb and the defendants, introduced 
in evidence, clearly establish the following 
facts: That the defendants were fully and 
specifically informed by Lamb of the mak- 
ing and forwarding of the false invoices 
and of their contents, both before and after 
they were made; that the tar would be 
shipped in their name, as owners, by the 
Great Western Railway; that the false in- 
voices would be delivered to the agent of 
the railway company, for the purposes of 
entry, at Detroit; that the duties would be 
paid and added to the charges, the whole to 
be paid by them on the arrival of the tar 
in Cleveland, and that all this was done 
accordingly. Now it is true that the de- 
fendants did not make the entry by them- 
selves in person. It is also true that they 
did not, by themselves, give the agent of 
the railway company specific instructions to 
make the entry for them. But, as has been 
seen, they were pre advised, and before any 
entry had been made, that this had been 
done for them, and they acquiesced in it and 
availed themselves of it. It is now too late 
for them to turn round and say that they 
are not liable because they did not do these 
things in person. They allowed another to 
do an unlawful act for them and in their 
name, with full previous knowledge of all 
the facts and subsequent acquiescence, and 
they are now estopped from denying their 
liability for that act Subsequent acquies- 
cence or ratification alone, unconnected with. 
a previous or concurrent knowledge or in- 
tent, wduld undoubtedly be insufficient to 
hold a party liable under such circumstan- 
ces. But with such previous knowledge or 
intent, subsequent acquiescence is compe- 
tent to be taken into consideration. There 
was therefore no error in refusing to charge 
as requested. 

The seventh and eighth grounds are that 
the court erred in refusing to charge the 
jury "that there was no evidence to support 



the fourth count," and that if the jury found 
that Lamb contracted to deliver the tar in 
Cleveland, the defendants must be acquitted 
under the fourth count. The reason given 
at the time for this refusal, was, that it is 
provided in section 62, act of 1799 (1 Stat. 
675), that for the purposes of entry, the con- 
signee shall be deemed the owner of the 
property imported. I am satisfied from the 
able argument of the counsel for the defend- 
ants, and the authorities cited, that the sec- 
tion in question was special in its applica- 
tion, and if not in fact obsolete, has no ap- 
plication to this case. The reason given for 
the refusal to charge therefore was errone- 
ous, and if the ruling has no other ground to 
stand upon, it was error. Let us see then 
how the matter stands independent of the 
statute. For, although the reason given may 
be unsound, the conclusion arrived at is not 
therefore necessarily so. By the agreement 
between Lamb, the vendor, and the defend- 
ants, for the delivery of the goods in Cleve- 
land, they would not become the property 
of defendants until so delivered, as between 
the defendants and Lamb. But how is it 
as between the defendants and the United 
States under the circumstances of this case? 
The tar, as we have seen, was invpiced and 
shipped to the defendants as owners, and 
was presented for entry as their property. 
This was sufficient prima facie to warrant 
the customs officers in entering it as such. 
Tlie defendants knew the tar would be and 
was so invoiced and shipped, and, of course, 
that it would be so presented for entry. 
They took no steps to protest against its be- 
ing so done, or to give the officers of the 
government correct information upon the 
subject, but afterward availed themselves 
of the act. As between them and the Unit- 
ed States the defendants are now estopped 
from claiming that they were not the own- 
ers at the time of the entry. To allow such 
a claim under such circumstances would 
open the door to the perpetration of unlimit- 
ed frauds upon the revenue with perfect 
impunity to the perpetrators. The motion 
for a new trial is denied. 



UNITED STATES v. The MEBRIMAO. 
See Case No. 9,476. 



Case "No. 15,759a. 

UNITED STATES v. MERRTMAN. 

[2 Hayw. & H. 337.] i 

Circuit Court, District of Columbia. Feb. 8, 
1860. 

Constable — Misconduct — Removal from Offioe. 

A constable who uses a criminal process he- 
hind which to enter forcibly a man's premises, 
ostensibly to serve a civil warrant for debt, and 
for the purpose of taking unlawful possession 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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of property held lawfully as a pledge for a 
■debt, prostitutes the law to the basest purposes, 
and will be dismi^ssed from office. 

At law. 

Mr. Ould, U. S. Dist. Atty. 
Mr. Stone, for defendant. 

It appeared in evidence that Joseph Sweg- 
gert sent a cart to a colored man named 
Rogers to be mended. "When complete Sweg- 
gert called on Rogers and informed him that 
he could not use the cart for some time, and 
Rogers told him to' take it away, which he 
did, and placed it on an open lot imniediate- 
,ly in rear of Rogers' shop. The repairs on 
the cart came to $17, and Sweggert paid 
•$10 in cash on it and §5.32 in lumber, which 
lumber was afterwards refused as part pay- 
ment. Sweggert then went up the country 
to do some hauling,' and when he got back 
to Georgetown by the canal he sent his sons 
to Rogers for the cart to take his baggage 
home in. Rogers would not give it up, al- 
leging it was not paid for, and took the 
screws (nuts) from the axle so that they 
could not take it away. When Sweggert 
got home he tried to get the cart and settle 
up with Rogers, but Rogers had placed it 
inside his shop and locked the doors. As a 
last resort Sweggert concluded to warrant 
Rogere for the money he had paid him on 
account, and thereby compel him to a set- 
tlement. 

The warrant was directed to [Horatio H.] 
Merryman, who proceeded to the shop, and 
could not effect an entrance. He and Sweg- 
gert then consulted together, and Sweggert 
informed Meriyman that Rogers had taken 
the screws (nuts) from the cart. Merryman j 
instantly decided that that was a felony; I 
that Rogers was guilty of stealing, and that ! 
he would now fix him by obtaining a search I 
warrant So he and Sweggert went togeth- 
er, and Sweggert made oath to the search 
warrant, which was duly issued, and armed 
with this criminal process, 3klerryman pro- 
ceeded to Rogers' shop, broke it open, enter- 
ed and took the cart off with him. In so do- 
ing however he did' not as required by the 
warrant "return the body" of Rogers, nor 
make any attempt to arrest him, either then 
or afterwards, though according to the oath 
of Sweggert, Rogers was a felon, having 
as alleged stolen the cart. It was simply 
using a criminal process, behind which to 
enter forcibly a man's premises, ostensibly 
to serve a civil warrant for debt, but in 
reality for the purpose of taking unlawful 
possession of a piece of property which Rog- 
ers held lawfully as pledge for a debt. 

THE COURT, after hearing all the evi- 
dence in the case, remarked that such a 
proceeding on the part of the defendant was 
a high-handed wrong, and tended to pros- 
titute the law to the basest purposes. It 
was taking a mean advantage, in order to 
oppress the poor, and thus to collect debts 
which could not perhaps be made by any 



other process. It seems that the defendant 
after charging Rogers with a high crime, 
had abandoned, entirely that portion of his 
case, when he recovered the cart, showing 
the object to have been, not to bring a 
wrongdoer to justice, but to obtain a con- 
temptible advantage over a fellow man. 
Such a course was wrong and oppressive, 
and would be put down by the court when- 
ever brought to its notice. 

The clerk was then ordered to dismiss the 
defendant from the office of county con- 
stable, and take away his commission. 



UNITED STATES (MESA v.). 
9,492. 



See Case No. 



Case Wo. 16,760. 

UNITED STATES v. The METEOR. 

[3 Am. Law Rev. 173.] 

Circuit Court, S: D. New* York. 1868.1 

Violation op JNEUTRAiiiTT Laws — Sale of Vessel. 

[1. The mere carrying on of negotiations by 
the owners of a vessel, in this country, with 
the agents of a foreign people, with knowledge 
that, if the sale were effected, the vessel would 
be employed against a nation with which the 
United States are at peace, is not a breadi of 
the neutrality laws, where the negotiations 
failed and were abandoned.] 

[2, Where a vessel is sent by her owners to 
a neutral port, for the purpose of finding a 
market for her, but without any previous con- 
tract or understanding with a belligerent, she 
may there be sold to such belligerent, or to 
any other party, without violating the neu- 
trality laws.] 

[Appeal from the district court of the Unit- 
ed States foi? the Southern district of New 
York. 

[This was a libel of forfeiture, filed by the 
United States against the steamship Meteor, 
because of an alleged violation of the neu- 
trality act of April 20, 1818 (3 Stat 448). In 
the district court there was a decree entered 
condemning and forfeiting the vessel. Case 
No. 9,498, Prom .that decree an appeal was 
taken to this court] 

NELSON, Cirfeuit Justice. This is an ap- 
peal in admiralty from a decree of condem- 
nation in a libel of information for the viola- 
tion of the neutrality laws of the United 
States. We have examined the pleadings 
and proofs in the case, and have been unable 
to concur in the judgment of the court below, 
but, from the pressure of other business, 
have not found time to write out at large the 
groimds and reasons for the conclusion ar- 
rived at We must, therefore, for the pres- 
enl^ be content, in the statement of our con- 
clusions in the matter. 

1. Although negotiations were commenced 
and carried on between the owners of the 
Meteor and agents of the government of 

1 [Reversing Case No. 9,498.] 
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OMli for the sale of laer to tlie latter, with 
the knowledge that she would be employed 
against the government of Spain, with which 
Chili was at war, yet these negotiations fail- 
ed, and came to an end, from the inability 
of the agents to raise the amount of the pur- 
chase money demanded; and if the sale of 
the vessel in its then condition and equip- 
ment, to the Chilian government, would have 
been a violation of our neutrality laws, of 
which it is unnecessary to express any opin- 
ion, the termination of the negotiation put 
an end to this ground of complaint. 

2. The furnishing of the vessel with coal 
and provisions for a voyage to Panama or 
some other port of South America, and the 
purpose of the owners to send her thither, 
in our judgment, was not in pursuance of an 
agreement or imderstanding with the agents 
of the Chilian government, but for the pur- 
pose and design of finding a market for her; 
and that the owners were free to sell her on 
her arrival there to the government of Chili, 
or of Spain, or of any other government or 
person with whom they might be able to ne- 
gotiate a sale. 

3. The witnesses chiefly relied on to im- 
plicate the owners in the negotiation with 
the agents of the Chilian government, with 
a view and intent of fitting out and equip- 
ping the vessel to be employed in the war 
with Spain, are persons who had volimteer- 
ed to negotiate on behalf of the agents with 
the owners in expectation of large commis- 
sions in the event of a sale, or persons in ex- 
pectation of employment in some situation 
in the command of the vessel, and very dear- 
ly manifest their disappointment and cha- 
grin at the failure of the negotiations, and 
whose testimony is to be examined with con- 
siderable distrust and suspicion. "We are 
not satisfied that a case is made out, upon 
the proofs, of a violation of the neutrality 
laws of the United States, and must, there- 
fore, reverse the decree below, and enter a 
decree dismissing the libel. 

An appeal was taken by the government from 
the decision of the circuit court to the supreme 
court of the United States, but was not prose- 
cuted to a hearinj;:, heing dismissed by consent, 
November 9,- 1868. " , 

[See, also, note to Case No, 9,498.] 



UNITED STATES v. The METEOR 
Case No. 15,607. 



See 



Case Wo. 15,761. 

UNITED STATES v. MEYER. 
Circuit Court, D. Pennsylvania. Oct., 1799. 
Federal Jurisdiction — Common Law Offences. 

[This was an indictment for libel, and is 
cited in Wharton's Precedents of Indictments, 
§ 905, note, as an instance of the exercise by 
the federal courts of jurisdiction over ofEences 
of a purely common law origin. The case is no- 
were reported; opinion not now accessible.] 



Case K'o. 15,763. 

UNITED STATES v. MEYERS. 
[See Case No. 15,847.] 



Case No. 15,763. 

UNITED STATES v. MICKLE. 

[1 Cranch, C. C. 268.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1805. 

Liquors — Kbtaileb— What Cosstitdtes. 

The gratuitous distribution of ardent spirits 
at a public gaming-table does not constitute 
the keeper of the table a retailer of spirituous 
liquors, within liie meaning of the act of as- 
sembly of Maryland. 

Indictment. 1st count, at common law, for 
a nuisance, in keeping a public gaming- 
house. 2d. Under the act of assembly of 
Maryland, for keeping a faro-table, the de- 
fendant being a retailer of spirituous liquors. 

THE COURT said they had decided, in 
Ismenard's Case [Case No. 15,450], on the 
same indictment, that the distribution of 
spirituous liquors at the gaming-table, with- 
out receiving payment specifically therefor, 
was not a retailing of spirituous liquors 
within the meaning of the act. 

Mr. Jones, for United States, gave up the 
2d count. 

Verdict, "Guilty on the 1st count." 



Case No. 15,764. 

UNITED STATES v. MILBURN- 

[2 Cranch, 0. 0. 501.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1824. 

Bkibekt— Previous Declarations. 

Upon the trial of an indictment for ofEering 
a bribe to a witness, the previous declarations 
of the defendant of his motives for offering it, 
cannot be given ia evidence by the defendant. 

Mr. Taylor, for defendant, offered evi- 
dence that [George] Milbum, before the offer 
of the bribe, said he intended to offer it. to 
show how easily the witnesses might be 
bribed, so as to discr-edit them, not intending 
to pay the bribe. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) rejected the evidence. 



Case No. 15,765. 

UNITED STATES v. MILBURN. , 

[4 Cranch, C. O. 478.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Bail— Who mat Take Recognizance. 

1. When the marshal has arrested a person 
charged with a misdemeanor, he may take him 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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to a justice of the peace, to give bail, by way of 
recognizance, for nis appearance in court to 
answer for the offence; and the marshal is 
not bound to take the bail-bond himself. 

2. A recognizance thus taken by the justice 
is valid. 

Scire facias upon a recognizance taken by 
a justice of the peace, upon a capias ad re- 
spondendum for a misdemeanor in keeping 
a public gaming-house. Plea, nul tiel record, 
and issue. 

Mr. Brent, for defendant [George Mllbum], 
contended that the recognizance was void; 
thatthe marshal had no right to carrythe de- 
fendant to a justice of the peace to give bail, 
but should have taken it himself, under the 
Maryland act of 1780 (chapter 10); and that 
the justice had no authority to take the 
recognizance. 

Mr. Key, for the United States, contra. 
The act was made for the ease of the sher- 
iff. It is only peremptory as to the amount 
in which the sheriff is to take the bond, 
when he takes it, not that he shall take it 
in all cases. It was to enlarge the power of 
the sheriff. 

THE COUBT ordered judgment to be en- 
tered upon the recognizance, being of opin- 
ion that the justice had power to take it. 

[See Case No. 15.766.] 



Case M"o. 15,766. 

UNITED STATES v. MIIiBURN. 

[4 Oranch, O. G. 552.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

CoDBTS — SpeoiaIi Session — Pending Causes. 

1. When a si)ecial session of the court is 
ordered for the trial of criminal causes the 
criminal causes pending in the preceding reg- 
ular term cannot he continued to the special 
session, nor can any order be made therein 
at such special session. 

2. Quaere? whether a new capias ad respon- 
dendum, for a misdemeanor, can be issued, 
while the party is in custody of his bail upon 
a former capias for the same offence, he having 
failed to appear according to the tenor of the 
recognizance of hail? 

At a special s^sion of the circuit court 
of tiie District of Columbia, for the trial of 
criminal causes, held on the first Monday of 
September, nS33, by an order of the court 
made at the preceding regular March term, 

Mr. Key, Dist. Atty., moved the court to 
order a new capias ad respondendum against 
the defendant, George Milbum, upon the 
presentment found at November term, 1834, 
for keeping a certain gaming-table called 
a "faro-bank," upon which a capias ad re- 
spondendum, returnable immediately at that 
term, was returned non est. [See Case No. 
15,765.] A new capias was issued, returna- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



ble to March term, and was returned, "cepi 
recognizance." The recognizance was for- 
feited, and writs of scire facias were issued 
against Milbum and his sureties returnable 
to the next regular term of the court, name- 
ly, November term, 1833, Cbeing the then 
next November term,) a new capias was 
issued upon the same indictment, returnable 
to this special session, upon which Milbum 
was taken and discharged on habeas corpus 
by CRANCH, Chief Judge, because he had 
been arrested before, and given bail upon 
the same indictment. See Watkin's Case 
[Case No. 17,269], at the last term, and the 
opinion of the court 

THE COURT ordered the question upon 
Mr. Key's motion to be argued on the 23d 
instant (that is, 23d September, 1833); 
CRANCH, Chief Judge, contra; being of 
opinion that the court, at this special ses- 
sion, has no jurisdiction of the prosecution 
against Milbum pending at a preceding reg- 
ular term. 

Mr. Key. By the act of March 2, 1793 (1 
Stat 333), a special session is, in effect, only 
an adjournment of the criminal business. 
It is still a circuit court, having all the crim- 
inal jurisdiction of a regular stated session. 
All process, &c. is to be returned to the 
special session. It is not process until an in- 
dictment or a presentment is found. 

(CRANCH, Chief Judge. That act does not 
apply to this court, it applies only to courts 
called by the supreme court, or by a judge 
of the supreme court and the district judge.) 

Mr. Key. The act was to apply to cases 
pending in the circuit court by presentment 
or indictment, otherwise it might be holden 
and no offences to try. The opinion of 
Judge Wilson [U. S. v. Hamilton] 3 Dall. 
[3 U. S.] 18, is entirely founded on its being 
a special session overleaping the stated ses- 
sion of the circuit court It was certainly 
competent for this court, at the last stated 
session, to order all its unfinished criminal 
business to be continued to this special ses- 
sion. If the causes at the last term were 
ordered to be continued to this special ses- 
sion, and this court has not jurisdiction of 
them at this session, they are all discon- 
tinued. This court, formerly, (in 1821,) held 
a special session and tried indictments found 
at a preceding stated session. This court 
will not oust itself of its jurisdiction by a 
mere doubt. 

Mr. Jones, contra. The act of 1789, § 5 
(1 Stat 73), giving the power to hold special 
sessions .only applies to the time of holding 
them; the act of March 2d, 1793, § 3, to the 
place. Both should have the same construc- 
tion. The process mentioned in the latter 
act, is the process only which is, applicable 
to the eases to be tried at the special ses- 
sion. In Hamilton's Case, 3 Dall. [3 U. S.] 
17, the supreme court say: "There is a pro- 
vision, 'that all business depending for trial 
at any special court shall at the close there- 
of, be considered as of course removed to 
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the next stated term of tlie circuit court/ 
but tliere is no power given to remit to a 
fipecial court, the business depending for 
trial before the stated circuit court." And in 
the ease of The Insurgents, Id. 513, the opin- 
ion expressed hi Hamilton's Case [supra] 
upon this point, Is confirmed. These opin- 
ions are decisive on that point. 

THE COURT (MORSELL, Circuit Judge, 
<'ontra) was of opinion that we cannot, at 
this special session, try an indictment found 
at a stated court; and 

THE COURT also (THRUSTON, Circuit 
Judge, contra) decided that it had not juris- 
diction to issue the process in this case; the 
■court having previously decided that it had 
no jurisdiction to try the cause. 

The following is the opinion of CRANCH, 
•Chief Judge, upon his discharge of Milburn 
upon the habeas corpus, referred to by coun- 
sel, in argument, before the supreme court, 
in Ex parte Milburn, 9 Pet [34 U. S.] 708: 

At November term, 1832, George Milburn 
was indicted for keeping a faro-banl:, against 
the form of the statute, &c. Upon this in- 
dictment a capias ad respondendum was is- 
sued, during the term, returnable immediate- 
ly, and was returned non est inventus. On 
the 29th of Januaiy, 1833, in vacation, a sec- 
ond writ of capias ad respondendum was 
issued, which did not, in any manner, refer 
to the former writ. This second writ was 
returnable to the fourth Monday in March, 
(the first day of March term,) and was re- 
turned, "cepi recognizance," meaning, there- 
by, that the defendant had been taken, and 
had given bail. The recognizance was taken 
in conformity with the provisions of the act 
of Maryland of October, 1780, e. 10, in the 
sum of $266% (£100 Maryland currency.) By 
the second section of that act, the sheriff, 
upon any criminal writ for any offence less 
than felony, is required to take a bail-bond 
of the criminal and his surety, if judged 
necessary, in a sum not exceeding £100, con- 
ditioned that the criminal shall appear in 
court on the day of the return of the writ, 
attend the court from day to day, and not 
depart therefrom without leave of the court; 
and in case the criminal shall not be con- 
sidered by the sherifE sufficient for that sum, 
and cannot find approved security, the sher- 
iff is to take him before a magistrate, to be 
dealt with .agreeably to the law then in 
force. The general practice of the sheriff, 
and of the marshal of this District, under 
this act, has been to take the party before 
a justice of the peace, who takes the recog- 
nizance in the sum of £100, considering the 
statute as a guide to his discretion. 

Although the keeping of a faro-bank is, by 
the act of the 2d of March, 1831 [4 Stat. 448], 
made punishable by imprisonment and labor 
in the penitentiary, yet the nature of the 
offence is not thereby changed; it is still 
an offence less than felony; and is, there- 
fore, within the provisions of the act of 



Maryland of October, 1780, c. 10. At the 
March term, 1833, to which the writ was 
returnable, the defendant was called, and, 
failing to appear, the recognizance was for- 
feited, and writs of scire facias issued 
thereupon against him and his sureties, re- 
turnable at November term, 1833; and a new 
capias ad respondendum, upon the same in- 
dictment, issued against the defendant dur- 
ing the term, returnable immediately, whioh 
was returned non est inventus. This writ 
did not, in any manner, refer to either of the 
former writs of capias. On the 1st of June, 
1833, in vacation, a fourth writ of capias ad 
respondendum against the defendant was is- 
sued by order of the district attorney, upon 
the same indictment, returnable to the next 
November term. This writ, also, did not re- 
fer to any former writ. Upon this writ the 
defendant was taken, and being brought be- 
fore me by habeas corpus in the vacation 
preceding the November term, was dischar- 
ged, upon the ground that he was not law- 
fully taken by the last writ, as he had al- 
ready been taken upon a former capias is- 
sued upon the same indictment, and had 
given what by the act of assembly was 
deemed sufficient bail; in whose custody he 
still remained. The marshal having return- 
ed this matter specially, a -motion is now 
made by the attorney of the United States 
for this District, for a fifth writ of capias 
ad respondendum upon the same indictment; 
and the question is, whether such a writ can 
now issue in this case agreeably to the prin- 
ciples and usages of law. "When the case 
was before me upon habeas corpus, I thought 
it could not; and will now state the rea- 
sons why I thought so. 

In the first place. No such writ had ever 
been before issued in such a case in this 
court during the thirty-three years of its 
existence. I say this with great confidence, 
because, having had a seat upon this bench 
during the whole of that period, and having 
been seldom absent from court, if it had 
occurred, it could scarcely have escaped my 
notice; and lest my memory should have 
failed me, I have recently examined with 
great care all the docket-entries and minutes 
of every session of the court in relation to 
criminal causes from the year 1800 to the 
present time, with a view to this question. 
In every session I found entries of recog- 
nizances forfeited; but not a single case 
in which a new capias ad respondendum had 
been issued against the party who had been 
taken upon a former writ upon the same 
presentment or indictment, and had given 
bail; nor a single case in which a new capias 
has been issued upon the same indictment 
or presentment after the forfeiture of the 
recognizance given upon a former capias. 
The fact that no such subsequent capias had 
ever been issued, or even asked for, where 
cases were occurring at every session in 
which it would have been proper to issue it, 
if it could be lawfully issued, was to my 
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mind, almost irresistible evidence that It 
could not be lawfully issued. 

In the second place. In all the books of 
entries and precedents of proceedings in 
criminal cases, -which I have had it in my 
power to consult, (and I have looked into 
many,) I do not find the form of an entry 
of any order for a new capias ad respond- 
endum, in a case of misdemeanor, after ar- 
rest and bail upon a former capias. It has 
been suggested, in answer to this objection, 
that every defendant who forfeited his re- 
cognizance, fled the country; and, therefore, 
it would have been in vain to issue a new^ 
capias. But that fact cannot be admitted.' 
It is hardly possible that every person char- 
ged with misdem«inor and forfeiting his 
recognizance, both in England and in the 
United States, should have fled the country; 
and that the prosecutors should havp been 
so certain of the fact, and so sure that the 
defendant would never return, as not to 
cause a second capias to be issued in the 
hope of taking the offender, and bringing 
him to trial. • 

3. I have not foimd in the boolcs a single in- 
stance of a second recognizance for the same 
offence, forfeited, and estreated into the 
exchequer. 

4. I have not found a single case, in the 
English or the American reports, in which 
a second capias ad respondendum, in a case 
of misdemeanor, was issued after bail had 
been given upon a former capias issued 
upon the same indictment. Nor have I found 
a ease in which such a practice has been 
sanctioned or even alluded to by the court 

5. I have not found such a doctrine in any 
of the English or American elementarj' trea- 
tises upon criminal law, where, if such .were 
the law or the practice, it would undoubt- 
edly have been stated. 

In arguing the case of Mary Wertz [unre- 
ported] at the special session in September 
last, upon the motion for a new capias, after 
forfeiture of her recognizance, the counsel 
for the United States cited several author- 
ities, which deserve consideration. 

The first was 1 Chit. Cr. Law, 59, 61. "But 
if a constable, having arrested a party un- 
der a warrant, suffer him to go at large, upon 
his promise to come again, and find sure- 
ties, it is doubted whether he can afterwards- 
be arrested upon the same proc&ss; though 
it should seem that, as the public are in- 
terested in the offender's being brought to 
justice, there is no well-founded objection 
to such second arrest. And it is certain that 
If the escape be without the concurrence of 
the officer, the offender may be retaken as 
often as he flies, upon fresh suit, although 
he were out of view, or had reached an- 
other country or district." "But where the 
officer has voluntarily suffered the prisoner 
to escape, it is said, by some, that he can 
no more justify the retaking him than if he 
had never had him in custody before; be- 
cause, by his own consent, he has admitted 



that he has nothing more to do with him. 
It should seem, however, that the miscon- 
duct of the officer ought not to prevent a 
second arrest, in order that the offender may 
be brought to justice." It will be perceived,, 
at once, that this authority refers only to 
the power of the officer to make a second 
arrest upon the- same warrant, in case of 
escape, and is no authority for issuing a 
second capias ad respondendum, after arrest 
and bail upon the first. 

The next authority cited was from ttie 
same volume, p. 100, where it is said: "In 
criminal cases, no justification being recpii- 
site, bail is absolute in the first instance. 
The magistrate may, however, examine them 
upon oath as to the sufficiency of their es- 
tate; and it is said that if he be deceived, 
he may rec[uire fresh sureties." This, how- 
ever, is not the present case. It is not al- 
leged that the estate of these sureties is in- 
sufficient. Chitty refers to 2 -Hawk. P. O. 
c. 15, where the reason is given thus: "For 
that insufficient sureties are no sureties." 
The second arrest, therefore, could, in that 
case, be justified only because no bail had 
been given. It does not appear in Chitty or 
Hawkins, or in HaJe's Summary, 96, or in 
Dalt. Just c. 70, and 114, cited by Hawkins, 
whether a second arrest on the same process 
is intended, or an arrest upon new process. 
The former is most probable. For the lan- 
guage of Hawkins is, "And if a person who 
has power to take bail, be so far imposed 
upon as to suffer a prisoner to be bailed by 
insufficient persons, it is said that he, or any 
other person who hath power to bail him, 
may require the party to find better sureties, 
and to enter into a new recognizance with 
them, and may commit him on his refusal; 
for that insufficient sureties are no sm-eties." 
This language seems to imply that the party 
is already arrested and before the magis- 
trate, which may be by a new arrest on the 
same warrant, as in cases of escape. And 
in the case of Bex v. Salter, 2 Chit 109, it 
was decided, that "after a defendant has 
been admitted to bail on a criminal charge, 
the court will not increase the bail on .an 
affidavit disclosing facts in aggravation of 
the original offence, and rendering the enor- 
mity of it greater than had appeared to the 
covirt, when they granted the inile for the al- 
lowance of bail.'' In that case, Mr. Justice 
Bailey said, that "he doubted how the de- 
fendants, having been once arrested, conld 
be arrested again, which, in fact, "must be 
done to compel them to give additional bail." 
The case put by Chitty and Hawkins is one 
in which, in effect, no bail was given. In 
the present case, sufficient bail has been 
given, and the party is still in their custody. 

The next authority cited is 1 Chit 102, 
"The admitting bail, where it ought not to be 
taken," "is liable to be visited as a negligent 
escape at common law;" that is, as I un- 
derstand it, the sheriff or magistrate who 
takes the bail is liable to be punished as for 
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a negligent escape. But it does not follow 
that the sheriff or magistrate has a right to 
a new writ to arrest the party. The utmost 
that the law would allow would be, that the 
party should be taken again by the same 
writ, as in other cases of escape. But that 
is not like the present case, in which the 
bail was properly taken, and is in full force. 

The nest authority cited is 1 Chit 338. 
"Whenever the king grants an authority of 
oyer and terminer, the power to issue pro- 
cess is incidentally given; for, as there can 
be no inquiry respecting offences without the 
presence of the party, wherever the power is 
intrusted of determining the former, there 
must also be authority to compel the latter." 
If the defendant, not being in actual cus- 
tody, voluntarily appear in court, it is dis- 
cretionary, and not obligatory, in the court, 
to detain him; but they may leave him to 
be taken by the ordinary legal process. The 
correctness of these principles cannot be 
questioned; but it does not follow that the 
defendant may be arrested upon a second 
capias ad respondendum, after having given 
sufficient bail upon the first writ issued up- 
on the same indictment for the same mis- 
demeanor. 

The next authority cited is 1 Chit. 342. 
"The practice in issuing the bench-warrants 
is, that where the parties are not under 
recognizance, the prosecutor has a right, dur- 
ing the assizes or sessions, to this process 
against them, to bring them immediately 
into court to answer. But when the parties 
are under recognizance, no process can be 
had against them during the assizes or ses- 
sions, because it is looked upon in law as 
but one day, and the defendant has the 
whole to make his appearance. In such 
case, however, the prosecutor may, if the de- 
fendant has not appeared, bespeak a bench- 
warrant during the assizes or sessions, which 
will be issued at the close thereof. If the 
assizes or sessions are over, and no bench- 
warrant has been previously applied for, 
then a warrant from a single judge, or jus- 
tice of the peace, may be obtained; and in 
order to make the application effectual, it 
must be grounded upon the certificate of the 
derk of assize, or the clerk of the peace, 
that the indictment has been found against 
the defendant, upon which the warrant wiU 
be granted." It is evident that the recogni- 
zance here spoken of is the recognizance 
taken by a magistrate out of court, be- 
fore presentment or indictment, in which 
case the defendant is charged only upon sus- 
picion, the magistrate having no power to 
pronounce authoritatively upon the truth of 
the allegation. But a presentment or indict- 
ment affirms the fact positively and precise- 
ly. It may or may not be the same offence 
for which, the defendant was bound over, or 
.it may be of a more aggravated character; 
it is not connected by the record, with the 
previous recognizance; it therefore becomes 
a new cause of arrest, and has always been 



so considered by this court; and a capias ad 
respondendum issues, of course, returnable 
to the next term, unless specially ordered to 
be returnable immediately, which is often 
done in cases of an aggravated nature; but 
this does not show that a second capias ad 
respondendum can be properly issued against 
a defendant who has been arrested and giv- 
en sufficient bail, on a previous capias, upon 
the same indictment in a case of misde- 
meanor. 

The next authority cited is 1 Chit 695. 
"When any corporal pxmishment is to be in- 
flicted on the defendant, it is absolutely nec- 
essary that he should be personally before 
the court at the time of pronouncing the sen- 
tence. But where a pecuniary penalty only 
can be awarded, judgment may be given in 
his absence, if a clerk in court will under- 
take for the fine, and the court think fit to 
dispense with his attendance. And one rea- 
son of this distinction is, that a capias pro 
fine may be issued to take him, in case he re- 
fuse to pay the sum imposed on him, though 
it is said that there can be no process after 
judgment to bring him in, in order to set him 
in the pillory, or to visit him with any cor- 
poral infliction;" "and, therefore, where the 
judgment may probably be of a coiporal na- 
ture, or the offence is of a gross and public 
nature, the court, who may, in aU cases, act, 
in this respect, according to their discretion, 
will insist on tiie appearance of the offender, 
even though a clerk assents to answer for 
the fine." Such, also, has been the doctrine 
and the practice of this court; and in cases 
of misdemeanor the court has often, in its 
discretion, refused to suffer the cause to be 
tried unless the defendant be personally 
present; and if the defendant, when called, 
did not appear, has proceeded to forfeit his 
recognizance. And where the defendants, 
in such cases, have been tried and convicted 
in their absence, the court has often ordered 
writs of capias to be issued ad audiendum 
judicium; but this does not show that the 
court can or ought to issue a second capias 
ad respondendum after sufBcient bail given 
upon the first 

These are all the authorities, from the 
books, cited on the part of the prosecution 
in Mary Wertz's Case; but there are others 
which seem more strongly to countenance 
the practice contended for by the attorney 
of the United States than those which were 
cited; and I shall proceed to consider them. 
It is said in Highm. Bail, 200: "If the of- 
fenders appear not upon their recognizances 
the first day, the default is to be recorded, 
and the recognizances to be forfeited; never- 
theless, processes, or warrants, as the case 
shall require, to go out against them and 
their bail; so likewise as to those who are 
bound to give evidence; that, if possible, the 
business be not deferred to another sessions; 
in which time, commonly, the prosecutors 
and witnesses are taken off, and the matter 
compounded." Kel. J. 2. The above is a 
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literal copy of one of the rules of practice 
"to be observed by tlie justices of tbe peace 
and others, at sessions in the Old Bailey, for 
London and Middlesex, in the 16th Car. H., 
by" three Judges of the king's bench, and 
two judges of the common pleas, "and signed 
by them, and read in open court, and order- 
ed to be filed by the clerk, that all justices 
might take copies by them if they please; 
for that they shall not for the future pre- 
tend ignorance of their duty." The first rule 
is, "that all recognizances and bailments tak- 
en by any justice of the peace be certified in- 
to the court the first day of every session be- 
fore noon," &c. The second, (as above cited 
by Highmore,) "If the offenders appear not 
upon their recognizances the first day," &c. 
So that it is evident that the recognizances 
mentioned in the rule cited by Highmore are 
those which were taken by justices out of 
court, and before presentment or indictment; 
and that the processes which were to issue 
against the offenders and their bail, were to 
be like those against persons bound to give 
evidence; "that is, process founded upon their 
recognizances. And no doubt Highmore al- 
ludes to the like recognizances taken before 
presentment or indictment, when, in page 
202, he says: "If a principal do not appear, 
and the recognizance be forfeited and paid 
by the bail, yet the principal shall remain 
open and liable to the law, whenever he can 
be taken; for tbe penalty in the recognizance 
is no other than as a bond to compel the bail 
to a due observance thereof, and has no con- 
nection with the principal. They could not 
sue him thereon for money paid to his use, 
or on his account, for it was paid on their 
own accormt, and for their own neglect; but 
having paid it, they are wholly exonerated, 
though the offender remains liable for his 
offence." Highmore cites no authority, and 
is none himself. He has certainly misun- 
derstood the law in supposing that the bail 
cannot sue the principal for the money paid 
on the recognizance. See Fisher v. Fallows, 
5 Bsp. 171. 

2 Hawk. P. 0. c 27, § 29, "It seems that if 
a defendant appear to an indictment, or ap- 
peal of felony, and afterwards, before issue 
joined, make an escape, whether from his 
bail, or from actual prison, the common ca- 
pias, alias, and pluries, &c., shall be awarded 
against him, unless there had been an exi- 
gent before, in which case a new exigent 
shall be immediately awarded; and if a de- 
fendant, against whom no exigent had been 
before awarded, make such defaxilt, after is- 
sue joined, and an inquest awarded to try it, 
it seems liiat a capias, &e., shall be award- 
ed against him ad audiendmn juratam, &c.; 
and, as I take it, the same day on which 
the capias is returnable, shall be given to 
the Inquest; for it seems agreed that the 
inquest shall never be taken by default in 
the case of felony, as it may for an inferior 
crime." Ete-wkins refers to Hale's Summa- 
17, 211; 2 Hale, P. C. 201, 202; 16 Assises. 



pL 13; 26 Assizes, pL 51; Fitz. Exigent, 10; 
■ Staundf. P. C. 70, letters E and F; 2 Hale, 
P. O, 224; Brooke, Abr. tit. "Waiver de Oho- 
ses," 39. Hale, in his Summary (page 211), 
speaking of appeal in felony, says: "If the 
defendant comes in by capias, and, after ap- 
pearance, make default, a new capias; if up- 
on exigent, a new exigent, and ui)on second 
appearance shall plead dd novo, for the first 
inquest is sine die." ■ He cites no authority. 
Hawkins, in his note (e) to that part of the 
text which says, that if a felon escape from 
his bail before appearance, a new capias 
shall be awarded, says, but this is made a 
quaere. Gromp. & F. 150b. I have not been 
able to find Orompton, (I suppose the book 
referred to is-Fitzherbert's Justice, enlarged 
by Richard Orompton, 4to, 1617,) and there- 
fore cannot say upon what ground the doubt 
of Orompton or Fitzherbert arose. I have, 
however, examined the authorities cited by 
Hawkins, and find that the cases referred to 
were not cases of bail, but of mainprise; 
which differ in this essential point, that bail 
is custody, but mainprise is not. Thus liord 
Hale says, in his Summary (page 99, 5th 
Ed.): "Mainpernors are only surety; but 
bail is custody; and, therefore, the bail may 
seize the prisoner if they doubt he will fly, 
and detain him, and bring him before a jus- 
tice; and the justice ought to commit the 
prisoner in discharge of the bail; or put him 
to find new sureties." And Lord Coke, in 
his 4th Institute, folio 178, says, that the 
entry is traditur in ballium; that the word 
"baUium" is "from the French noun 'bail,' 
that signifieth a guardian, keeper, or gaol- 
er," and that, in the customs of Normandy, 
"bailment is called a living prison." In the 
Year-Book of 33 Hen. IIL, Fitz. Mainprise, 
12, it is said: "By Shard, there is a diver- 
sity between "bail and mainprise; for the en- 
try of bail is, that such an one traditur in 
baUium, in which ease they are his keepers;, 
and if they suffer him to escape, they shall 
answer for It" In T. B, Edw. HX, Fitz. 
Mainprise, 13, it is said, "They would jus- 
tify; but it seems they could not; for the 
entry is that such an one and such an one 
have mainprised (manuceperunt.) Butwhere 
he is delivered to them tu bail, they may 
well imprison him." Per WUby, In Debt, 
&c. In 4 Inst, 170, Lord Coke says: "In 
the next place we are to speak of main- 
prise, — manucaptio,— which deriveth itself 
and signifieth a taking into the hand. Ev- 
ery bail is mainprise, (for those that are bail 
take the person bailed into their hands and 
custody,) but every mainprise Is not a bail; 
because p.o man is bailed but he that is ar- 
rested, or is in prison; for he that is not In 
custody or in prison cannot be delivered out; 
as before It appeareth; but a man may be 
mainpemed that never was in prison; and 
therefore mainprise is more large than bail" 
And tu the same page he says, "The entry 
is, Bt super hoc praedictus a dimittitur" (is 
discharged) "per manucap. E. D. and B. F. 
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CLui cum manucepemnt ad liabendum corpus 
ejus hie ad prsefatum termmum et sic de die 
in diem &c., quousque," &c. "And this is 
properly in the entry said by mainprise and 
no bail," &c. "Novr, forasmuch as every bail 
is a mainprise, (as hath been said,) bail is 
oftentimes termed in our books by the name 
of mainprise, as before it hath partly ap- 
peared, and as it appeareth in the "writ de 
manucaptione, and in divers acts of parlia- 
ment." "Lastly there is a manifest diversity 
between de die in diem and bail. For he 
that is by mainprise de die in diem, no bill 
can be maintainable against him; otherwise 
it is against him that is by bail; per cursum 
curiae." In 2 Hale, P. 0. 124, Lord Hale 
says: "Bail and mainprise are used promis- 
cuously oftentimes for the same thing," "but 
yet in a proper legal sense they differ." "He 
that is delivered per manucaptionem only, is 
out of custody; but he that is bailed is, in 
supposition of law, still in custody; and the 
parties that talce him to bail are in law his 
keeijers, and may reseize him to bring him 
in; and, therefore, if a man be let to main- 
prise, suppose in the king's bench, an appeal, 
or other suit, cannot be brought against him 
as in eustodia marescalli; but if he be let 
to bail, he is, in supposition of law, still in 
eustodia marescalli. 3 Edw. III.; Main- 
prise, 12; 36 Edw. III.; Id. 13; 32 Hen. IV. 
6a; Protection, 13; 21 Hen. VII. 20b, per 
Pineaux, and 9 Edw. IV. 2a." "And in p. 
125, he says, the entry on the record in the 
one case is deliberatur per manucaptionem, 
and in the other case traditur in baUium." 
In page 126, he gives the proper form of the 
recognizance of bail, "and in page 127, he 
says: ^ "The advantage of this kind of bail is 
this, that it is not only a recognizance in a 
sum certain, but also a real bail, and they 
are his keepers, and may be punished by 
fine beyond the sum mentioned in the recog- 
nizance, t£ there be cause, and may reseize 
the prisoner, If they doubt his escape, and 
bring him before the justice, or the court, 
and he shall be committed, and so the bail 
be discharged of his recognizance." 36 Edw. 
III. Mainprise, 13; 23 Edw. IH. Mainprise, 23; 
Oromp. & P. P. 157 (a). So in his chapter 
touching justices of gaol-delivery (2 Hale, 
P. 0. c. 5, p. 35), who have only a commis- 
sion to deliver the gaol of the prisoners 
therein being, he says: "If a person be let 
to bail, yet he is, in law, in prison, and his 
bail are his keepers, and therefore the jus- 
tices of gaol-delivery may take an indict- 
ment against him as well as if he were ac- 
tually in gaol; but he that is let to main- 
prise is not in custody." 21 Hen. VH. 33 (a); 
9 Edw. IV. 2a; 39 Hen. VI. 27 (b), in one 
case the entry is traditur in ballium, in the 
other deliberatur per manucaptionem." In 
p. 199, of the same book, he says, "Jiistices 
of gaol-delivery regularly cannot issue a ca- 
pias or exigent, because their commission is 
to deliver the gaol de prisonibus in eS, exist- 
entibus, so that those whom they have to do 



with are always intended in custody already." 
So in his chapter concerning certain trea- 
sons, (1 Hale, P. 0. c. 25, p. 325,) in speak- 
ing of that clause .of the statute of 13 Edw. 
c 1, which exempts from the penalties of the 
act those who should give alms in money, 
meat, apparel, &c., to any offender, "during 
the time of his imprisonment," he says, "but, 
nota, it extends no further than during the 
time of his imprisonment; yet the law is all 
one if he be under bail, for he is in eustodia 
still, for the bail are, in law, his keepers; 
and he that is delivered to bail in the king's 
bench is, nevertheless, said to be in eusto- 
die marescalli." And in page 620, he says: 
"If a felon be in prison, he that relieves him 
with necessary meat, drink, or clothes, for 
the sustentation of life, is not accessaa'y. So 
if he be bailed out tiU the next sessions, 
&c., it is lawful to relieve and maintain him; 
for he is quodammodo in custody, and is un- 
der a certainty of coming to his trial." 
Cromp. & P. 42; 6 Dalt Just. p. 286 (or 530). 
See, also, the following eases in the Year- 
Books, showing the distinction between bail 
and mainprise, and that the former is cus- 
tody, and the latter is not Pasch. 9 Edw. 
IV. 4; 21 Hen. VII. 33; 39 Hen. VI. 27,, 6, 
pi. 39; 32 Hen. VI. f, 1, pi. 3; 9 Edw. IV. 2; 
22 Hen. VI. 59, 60; 21 Hen. VH. 20. See, 
also, Dalt Sheriff, 356, e. xcvi., and Gorge & 
Lane's Case, Godb. 339; and 1 Ohit. Or. 
Law, 104. See, also, Gorsuch v. Holmes, 4 
Har. & McH. 4; Osborn v. Jones, Id. 5, 
note a. 

S. Chase, C. J.: "If, on suing the bail- 
bond, the prisoner is out of custody of the 
sheriff, I conceive he can never again be in 
his custody, in virtue of the mesne process 
in that action; and the sheriff would be lia- 
ble to false imprisonment if he were to take 
him against his consent, and I apprehend 
that against- his consent he cannot be sur- 
rendered to the shei-iff by his bail, but they 
may keep him, and surrender him in court. 
There is a difference between manucaptors, 
which are that the pariy shall appear at the 
day, and bail. 3 Vin. Abr. 'Bail,' 493, pi. 11, 
cites Godb. 339." 

These authorities seem clearly to establish 
the doctrine, that bail is custody, and that 
mainprise is not. Hawkins refers to Hale, 
and Hale cites the same cases which Hawk- 
ins has noted in the margin of his 2d book, 
c 27, § 19, to show that if a felon escape 
from his bail, a capias ad respondendum or 
ad audiendum juratam, may be issued, ac- 
cording as he had pleaded or not before his 
default. If those cases are caf=es of main- 
prise, and not of bail, and if bail be custody, 
and mainprise be not, then the cases cited 
do not support the doctrine for which they 
were cited, and if they did, yet the doctrine 
itself is only applicable to a case of felony; 
but the present case is one of misdemeanor. 
The only cases cited to support the doctrine, 
are 16 Assiz. 13; 26 Assiz. 51; and T. 19, 
Edw. ni.; Pitz. Exigent, 10, which seems 
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to be the same case as 16 Assiz. 13. The 
case in 16 Assiz. 13, is thus stated by Pitz- 
herbert, tit "Ctorone," &c., 173: "In appeal 
of rape, the defendant pleaded not guilty, 
and was let to mainprise to attend the in- 
quest and judgment, and afterwards came 
not; whereupon capias was awarded against 
him, and alias and pluries now returned, and 
he came not Scott awarded an exigent, and 
said, that if he rendered himself pending 
the exigent, he would try to make the in- 
quest come again, for it is now without day 
by the exigent issued upon his first plea; 
and so it was done, and note that he would 
not take the inquest by default, for it is a 
case of felony." The case in T. 19, Edw. 
III., Fitz. Exigent, pi. 10, is thus stated by 
Fitzherbert: "Appeal of rape. The defend- 
ant pleaded not guilty, and was let to main- 
prise to attend the inquest; and afterwards 
came not; whereupon capias- was award- 
ed against him to hear the inquest, and also 
an alias and pluries now returned, and he 
came not. Scott: If we award more capi- 
as, this process is infinite; and we cannot 
take the inquest by default in this ease, be- 
cause the Judgment is of life and member; 
and if the exigent issue, the inquest wiU be 
without day, and pending the exigent he 
may render himself, and plead de novo, 
which would be great delay. Th. (Thorpe.) 
This suit is but a trespass at common law, 
wherefore try (asseies) to take the inquest 
by his default- Scott: Here we can do 
nothing but award the exigent, and if he do 
not (qu?) render himself (s'il ne rend) pend- 
ing the exigent we wiU try to make the in- 
quest come upon his plea pleaded," "et ita 
factum est" The case in 26 Assiz. 51, Pitz. 
Corone, &c. pi. 196, was this: "A woman 
brought appeal in the K. B. of the death of 
her husband. The defendant rendered him- 
self pending the exigent against him, and 
pleaded not guilty, &e., at which day search 
was made by the coroners of the place, and 
he was not found; and by inquest it was 
found that he had escaped without the will 
of the marshal. Shard demanded of the jus- 
tices of the common bench whether the in- 
quest should be talcen, &c., or whether a 
capias, &c., or an exigent de novo should be 
granted; and by the award of them all, the 
exigent de novo was awarded, whereby it 
Tvas commanded that the sherifE should take 
him, if, &c., ad audiendum judicium; and if 
not, &c., that he should be demanded, &c. 
And note, that the same defendant was tak- 
en at the suit of the wife of another, &c, 
and, notwithstanding, by the advice of all 
the justices and the council, the marshal 
was charged but for an escape, and it was 
again weU debated." 

The two first of these eases, if they are 
not the same, are exactly alike in principle, 
and are cases of mainprise, which is not cus- 
tody; so that the defendant was absolutely at 
large, and not even bound by recognizance 
to appear; for it does not appear, by the 
26FED.CAS. — 79 
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forms of entry of mainprise, that the prin- 
cipal enters into any obligation to appear; (4 
Inst 179, 180; Co. Ent 51, c. 52 b, &c.,) there 
could be no reason, therefore, why a capias 
should not issue against the defendant upon 
his failing to appear at the day. But when 
a defendant is deUvered to bail, he is stiU in 
law as much in custody as if he had remain- 
ed in the custody of the sherife. The sheriff 
was but his keeper, and so are his bail. A 
capias cannot regularly issue against a per- 
son who appears by the record to be in cus- 
tody, 30 Assiz. 23. "If the return be cepi 
corpus, no new exigent, because in custody 
•of record." Staundf. P. 0., folio 70, letters 
E and P, (Ed. 1588,) after stating the two 
eases from Fitz. Corone, 196, and Exigent 
10, (as above,) says: "And see 30 in the book 
of assize, 23, where, in an appeal of death, 
the sheriff returned cepi corpus, and at the 
day had not the body, for which he was 
amerced, and was commanded to have the 
body, and so two or three times, and nothing 
was done; wherefore the plaintiff prayed an 
exigent for he said the prisoner had escaped 
as the sheriff was bringing him to gaol, and 
the justices answered that they would not 
award the exigent against one who appeared 
to them to be in prison; but they would com- 
mand the sheriff to have the body, and if he 
return this escape, then the plaintiff shall 
have his prayer, and not otherwise." The 
case from Fitz. Corone, 196, was the case of 
an escape of the defendant after rendering 
himself upon the exigent and a new exigent 
was awarded; but not tiU the escape was 
found by inquest. So that it seems to be set- 
tled, that, after a return of "cepi," the court 
will not award a new capias unless it appear 
of record that the defendant has escaped. 
The mere refusal of the sheriff to bring in 
the body is nor evidence of an escape upon 
which the court can act; so the refusal of 
bail to surrender their principal is not such 
evidence of his escape as to justify the court 
in issuing a new capias. For, by the com- 
mon law, the bail were as liable to be amer- 
ced as the sheriff, for not bringing in the 
body at the day, and no more summary pro- 
cess was given to bring in the body of a de- 
fendant who was bailed, than to bring in the 
body of a defendant who appeared by the 
record to be in the custody of the sheriff. 
The custody of the bail is, in law, substituted 
for that of the sheriff, and they have the same 
power over the defendant to keep him and 
bring him into court They are substituted 
for the common gaol. In the language of the 
customs of Normandy, they are "a living pris- 
on." After a return of "cepi," there can be 
no new capias, but in the case of escape ap- 
pearing of record; and there must be an en- 
try on the roll sufficient to warrant the writ 
There must be an "ideo prseceptum est" 
Dyer, 211b, Officium Cleriei Pacis, 37. 

The cases we have been considering were 
cases of felony, and they show on their face 
that the doctrine for which they were cited 
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is only applicable to such cases, and not to 
eases of misdemeanor. There is no case to 
he found, it is believed, In the books of re- 
ports, or of entries, or in the elementary 
treatises, in which a second capias ad re- 
spondendum was issued upon the same in- 
dictment, in a case of misdemeanor, while it 
appeared of record that the defendant was 
in custody either of the sheriff or of the bail. 
There is a great difference in the proceed- 
ings in regard to felony and misdemeanor. 
In felony the first process is capias, then an 
alias capias, and then an exigent and out- 
lawry. In misdemeanor, it is first a venire 
facias, then, if the defendant has lands, dis- 
tress infinite; if he has no lands, and the sher- 
iff returns nihil upon the distringas, then a 
capias, alias, and pluries, and then an exi- 
gent and outlawry. The common law was 
very careful of personal liberty. By that law 
all offences were bailable. 2 Inst. 189. The 
exceptions have been introduced by various 
statutes; and the reason why bail is denied 
in cases of murder, &c., is that the offence is 
so enormous that the escape of the offender 
can never be compensated to the public by 
the bail being subjected to a pecimiary pen- 
alty. Blackstone (Comm. bk. 4, c. 22,) says: 
"This commitment being only for safe 
custody, wherever bail will answer the same 
intention, it ought to be taken, as in most of 
the inferior crimes; but in felonies, and other 
offences of a capital nature, no bail can be a 
security equivalent to the actual custody of 
the person. For what is there that a man 
may not be induced to forfeit to save his own 
life? and what satisfaction or indemnity is it, 
to the public, to seize the effects of them who 
have bailed a murderer, if the murderer him- 
self have escaped with impunity?" And 
again, he says: "But where the imprisonment 
is only for safe custody before the conviction, 
and not for punishment afterwards, in such 
cases bail is ousted or taken away, wherever 
the offence is of a very enormous nature; for 
then the public is entitled to demand nothing 
less than the highest security that can be 
given, namely, the body of the accused, in 
order to insure that justice may be done up- 
on him, if guilty." And again, after designat- 
ing the cases which are not bailable, and ob- 
serving that the court of king's bench can 
bail in all cases, he says: "And herein the 
wisdom of the law is very manifest. To allow 
ball to be taken commonly, for such enor- 
mous Climes, would greatly tend to elude the 
public justice; and yet there are cases, though 
they rarely happen, in which it would be 
hard and unjust to confine a man in prison, 
though accused even of the greatest offence. 
The law has, therefore, provided one court, 
and only one, which has a discretionary pow- 
er of bailing in any case." 

The inference from these passages is, that, 
in cases of "inferior crimes," bail "will an- 
swer the same intention" as "commitment," 
and is "equivalent to the actual custody of 
the person," or, at least, that such was the 



opinion of the legislature when they left those 
inferior eases liable to bail as at common law, 
deeming it better, for the good of society, 
that these offenders should have the chance 
of escape, by forfeiting their recognizances, 
than that they should be detained in actual 
prison until trial. Such also seems to have 
been the understanding of the legislature of 
Maryland when they passed the act of 1780, 
c. 10, "to enable the sheriffs to take bail- 
bonds in certain cases," which enacts that it 
shall be lawful for sheriffs to take bonds of 
all persons taken by them on any criminal 
writ, for any offence less than felony, with se- 
curity if they shall think it necessary; and that 
they shall be obliged to take such bail-bond, 
in a sum not exceeding flOO, conditioned that 
the said criminal shall appear in court on the 
day the writ is returnable, attend the court 
from day to day, and not depart therefrom 
without the leave of the said court; and in 
case the criminal shall not be considered by 
the sheriff sufficient for the sum aforesaid, 
and cannot fiad sufficient security, the sher- 
iff "shall take him before a magistrate, to be 
dealt with agreeably to the law now in force;" 
and where there is a failure of performance 
of the condition of the bond, a writ shall issue 
for the recovery of the penalty, &c.; and, if 
the sheriff shall faU to take such bond, to be 
approved by the court, or to take the criminal 
before a magistrate to be dealt with accord- 
ing to law, he shall be liable to be proceeded 
against in the same manner as he would have 
been on his default in not bringing in the 
party according to his return, if that act had 
not been made. This shows that the legisla 
ture supposed that a bond in the penalty of 
£100 was sufficient security in all cases less 
than felony; and instead of directing a new 
criminal writ to be issued against the de- 
fendant upon his default in not appearing, 
they have expressly directed that the writ 
shaU be issued for the recovery of the pen- 
alty. And in the whole statute law of Mary- 
land, including the English statutes, "intro- 
duced, used, and practised by the courts of 
law or equity" of that state, there is not a 
clause or a word which alludes to a second 
capias ad respondendum upon an indictment 
for misdemeanor, after arrest and bail upon 
a previous capias issued upon the same indict- 
ment The act of assembly of October, 1780, 
e. 10, obliges the sheriff to take a bail bond in 
all cases less than felony, if tendered, and 
the security be sufficient If a defendant, who 
has been arrested and given bail, is arrested 
again on a second writ, he is again entitled 
to bail; andsototies quoties; and it may be 
that he can never be brought to trial. So also 
if he should remove out of the jurisdiction of 
the court into another state or government 
he could not be brought to trial, unless in 
case of escape and demand from the execu- 
tive, &c. These chances were, no doubt cal- 
culated by the parliament of England and the 
legislature of Maryland, when they were con- 
sidering what cases should be bailable, and 
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what should not. It is believed that at the 
time of the separation of this part of the Dis- 
trict of Columbia from the state of Mary- 
land, it was not the practice in that state to 
issue a second capias ad respondendum upon 
an indictment, for misdemeanor, after arrest 
and bail upon a former capias issued upon the 
same indictment. No case of that kind has 
been cited. Mr. Mason, who was the first at- 
torney of the United States for this district, 
had been long an eminent practitioner in the 
courts of that state, and if such had been 
the practice there, he would, undoubtedly, 
have introduced it here; but during the whole 
time he held the office here, he never issued, 
nor applied for, a second capias in such a 
case, although, at every term there were cases 
of forfeited recognizances; and we all knoTK 
that he was remarkably faithful and attentive 
to his duty, and accurate in all his forms of 
proceeding. Judge Kilty, also, who was the 
first chief judge of this district, and who was 
afterwards chancellor of SEaryland, was well 
conversant with the practice of the courts of 
that state, and had just revised and published 
a valuable edition of the laws of Maryland, 
yet he never suggested an idea of such a prac- 
tice; and, until the present, no such case has 
occurred in this court. It is stated, how- 
ever, upon very respectable authority, that 
such is the practice in some of the courts in 
Maryland. 

The judge of the Baltimore criminal court 
(a court erected since the separation of this 
part of the district from Maryland) -states 
that the practice of his court is, "for tlie pros- 
ecutor, at every term where the person char- 
ged does not attend, to call him on his recog- 
nizance, and, if he does not answer thereto, 
to call his security to bring in his principal. 
If the latter also makes default, the court en- 
ters judgment for the penalty, and execu- 
tion is issued thereon against the parties, and 
a bench warrant on the presentment or in- 
dictment, as the case may be, is, _as a matter 
of course, issued against the offender to bring 
him in. If he is taken, or his securiiy brings 
him in, the penalty is generally released on 
payment of costs attending the proceedings 
to recover it." And, in reply to a letter from 
the attorney of the United States for this dis- 
trict, he says, "that our courts make no such 
discriminations as stated in your letter be- 
tween recognizances taken before or after 
presentment and indictment;" "and if the 
party fails to give his personal appearance, 
our uniform practice is, and has always been 
since the days of Judges Chase and Martin, 
to call him on his recognizance, enter the for- 
feiture, and issue execution thereon, and re- 
new the capias or bench warrant against the 
principal:" "It is also our practice, when the 
principal is brought into court and stands com- 
mitted, to release or remit the forfeited rec- 
ognizance if the money has not been paid, on 
payment of the costs attending the forfeiture." 
He also says, "The judges of the county court, 
and some of the most experienced practition- 



ers to whom I showed your letter, entirely 
concur with me in the foregoing, especially in 
that portion of it relating to the recovery of 
the penalty and renewing the process against 
the delinquent, notwithstanding the payment 
of the money." The attorney-general of 
Maryland (Josiah Bayly, Esq.), in a "letter to 
the attorney of the United States for this 
District, dated Cambridge, Md., October 7, 
1833, says: "The practice of the courts in 
tliis judicial district for the last forty years 
has been, in all cases of presentments or in- 
dictments, where the party charged has been 
bound in recognizance, to issue a warrant in 
the nature of a capias, returnable to the next 
term; or, in certain eases where the party 
can be taken during the term, or may elude 
the process of the eovirt, a bench warrant, re- 
turnable immediately; and, if the party is ar- 
rested and brought up, the court compel a 
speedy trial, unless legal grounds exist for the 
continuance, and, in that case, they take re- 
cognizance with sufficient security, or commit. 
If t±ie party has been bound to appear to an- 
swer a criminal charge before the finding a 
presentment or indictment, and such present- 
ment or indictment is found at the term to 
which he is bound to appear, the court order 
him to be called, and if he does not appear, 
direct his recognizance to be forfeited, and a 
warrant in the nature of a capias to be issued, 
returnable to the next term. Upon the re- 
turn of those warrants 'cepi,' a rule is laid 
on the sheriff to bring the body in court by a 
certain day during the term, and, on failure 
to comply with the rule, the sheriff is amerced 
in a sum suflicient to enforce obedience, or 
inffict punishment for neglect of duty; and if 
the party can be found, a warrant in natu're 
of a capias is renewed, or a bench warrant, 
as the nature of the case may require." Aft- 
er giving his opinion upon the construction of 
the act of October, 1780, e. 10, and some other 
points, he says: "In all eases where the sher- 
iff brings the party into court under the rule 
laid for that purpose, the court either take 
the party's recognizance with security, or 
commit, if he be not ready for trial. If the 
party does not appear, according to the condi- 
tion of the recognizance, it is forfeited, and 
a warrant in the nature of a capias renewed 
by order of the court, or the attorney, to an- 
swer the charge in the presentment or in- 
dictment in the same manner, and the same 
proceedings are had, as if he had never rec- 
ognized. Similar proceedings are adopted, if 
the party escape after commitment, although 
the sheriff may be punished for suffering the 
escape." A gentleman of the bar (Mr. Thom- 
as F. Bowie) in Upper Marlborough, in a let- 
ter dated 4th October, 1833, to the attorney 
of this district, says: "I have taken some 
pains to ascertain the practice of this court in 
reference to the question proposed in your let- 
ter, and the practice has been, whenever the 
sheriff has 'arrested an individual upon crim- 
inal process issuing on a presentment or in- 
dictment, and taken a bail-bond, if the per- 
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son arrested does not appear, new, process in- 
variably issues to bring Mm in, and he Is 
tried under the same indictment." Mr. O. 
H. Williams, who, I suppose is clerl: of 
Washington county, Maryland, states that ]ie 
has not been able to find, and does not recol- 
lect, a case in that county, of a new writ 
issuing on a presentment or Indictment where 
the first writ was returned cepi, the party rec- 
ognized, and the recognizance forfeited; but 
the practice in such case has been to enter the 
case on the criminal docket "discontinued." 
Mr. Schley, the clQrk of Frederick county, 
Maryland, does not recollect any particular 
case in point. It is stated by the counsel for 
the defendant, that it appeared, upon inquiry 
of the clerks of Charles and St. Mai-y's coun- 
ties, in Maryland, that there was no such 
practice in their courts. The practice in 
Maryland, therefore, is not even now uni- 
versal or well settled, and no case has been 
shown by which it is established. If there 
be such a practice in any of the courts, it 
may have been caused by not distinguishing 
between the recognizances taken by justices 
of the peace before presentment, and those 
taken by way of bail upon a criminal writ is- 
sued upon a presentment or indictment. The 
presentment or indictment is a new cause of 
bail, imconnected, it may be, in fact, and cer- 
tainly unconnected by the record, with the 
previous arrest by the magistrate's warrant; 
but a second writ upon the same indictment, 
is for the same cause of arrest, and if the de- 
■ fendant has once given sufficient bail, and is, 
in law, in custody, it seems to me contrary to 
all the analogies and rules of the common 
law to require him to give bail again. In 
eases of felony, it may, perhaps, be done, be- 
cause felony is not, in general, bailable, and 
the party has no absolute right to be bailed; 
but even in eases of felony I find no positive 
law, nor any decided case to justify it. 

As, therefore, it had never been done by 
this court in a ease of misdemeanor; as there 
was no order of the court to justify it; as I 
could find no form of such an entry in any of 
the books of entries; as I could find no case 
reported in which it was. ever allowed, or in 
which a second recognizance for the same 
offence, has ever been estreated into the ex- 
chequer; as there is no such rule stated in 
any of the elementary treatises upon the 
criminal law; and as it seemed to me to be 
contrary to the analogies and the spirit of the 
common law,— I cannot but think myself to 
have been f-uUy justified in discharging the 
defendant upon the habeas corpus. If, how- 
ever, I have erred in my view of the law, 
that error may have arisen from my desire, 
upon all occasions, to support those principles 
of the common law which our ancestors 
claimed as their birthright, and which are the 
surest guards of personal liberty; and no one 
will rejoice more than myself to see my er- 
rors corrected. 

[For subsequent proceedings, see Cases Nos. 
15,767" and 15,768.] 



Case No. 15,767. 

UNITED STATES v. MILBtJRN. 

[4 Cranch, C. C. 719.] i 

Circuit Courts District of Columbia. March 
Term, 1836. 

GAMINO — DlSOEDEBLY HoCSE— iNDrCTMENT— 

Evidence. 

1. An indictment charging that the defend- 
ant kept a certain gaming-table called a faro- 
bank, is not sufficient under the penitentiary 
act Of the District of Columbia [4 Stat. 448]\ 

2. The keeper of a room in which common 
gaming is carried on for his lucre and gain, 
and under his management and control, ia 
guilty of keeping a disorderly house, and evi- 
dence of his keeping a faro-bank therein may 
be given under the count for keeping a disor- 
derly house; but an indictment for keeping a 
common disorderly house is not supported by 
evidence of keeping a room in which gaming is- 
carried on. It is not necessary to prove that 
the defendant was also the keeper of the house; 
nor to prove other disorderly conduct. 

[Cited in People v. Spousler, 1 Dak. 289, 46 
N. W. 460.] 

The first count in the indictment [against 
George Milbum] was for keeping "a certain 
gaming-table called a far6-bank." This count 
was, upon the defendant's motion, quashed 
by the court, for the reasons stated in tJ. S. 
V. Cooly [Case JNo. 14,859]. 

The second count charged that the defend- 
ant kept "a certain common ill-governed, and 
disorderly hoiise;" "and in the said house, 
for filthy lucre and gain, certain evil-disposed 
persons, of evil name, fame, and conversa- 
tion, to frequent and come together, on the 
days and times aforesaid, there, unlawfully 
and wickedly, did cause and procure, and the 
said persons in the said, house, at unlawful 
times, as well in the night as in th^ day, on 
the days and times aforesaid, there to be and 
remain, drinking, tippling, cursing, swearing, 
quarrelling, and gammg, and otherwise mis- 
behaving themselves, unlawfully and wicked- 
ly did permit and suffer, to the great damage 
and common nuisance of the good citizens of 
the United States, in the manifest destruction 
and corruption of youth and other people, 
in their manners, conversation, morals, and 
estate, and against the peace and govern- 
ment of the United States." 

Mr. Dunlop, for the United States, to sup- 
port this count, offered evidence that the de- 
fendant kept a public faro-table, at which 
there was gambling for money. 

W. L. Brent, for defendant, objected that 
it was not evidence of his keeping a dis- 
orderly house; and" Mr. Dandridge, on the 
same side, contended that, as the keeping 
of a common gaming house was a distinct 
offence, evidence of that offence cannot b& 
given, under this count, for keeping a com- 
mon disorderly house. It should have been 
indicted as a common gaming-house. 1 Russ. 
267; 3 Chit 673, 674. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Dunlop, contra. A common gaming- 
house is a common disorderly house, and may 
he hidicted as such. 3 Chit. 673, 674. 

CRANCH, Chief Judge, was of opinion 
that evidence that the house "was kept for a 
common gaming-house, for lucre and gain, 
where all persons, disposed to sp'ort their 
property, were permitted to meet and gamble 
for money, is evidence of a disorderly house; 
and referred to U. S. v. Ismenard [Case No. 
15,450], in this court, at December term, 1803. 
THRUSTON, Circuit Judge, was of the 
same opinion, but was understood to contend, 
that, as the indictmen*- was in the common 
form of an indictment for a disorderly house, 
charging, among other disorderly conduct, 
the permitting of gaming, only, and not spec- 
ifying it to be kept as a common gaming- 
house, for lucre and gain, the United States 
coidd not succeed upon this indictment, al- 
though they should prove that the defendant 
kept a common gaming-house, for lucre and 
gain, where all persons disposed, &c., were 
permitted to meet and gamble for money. 
MORSELL, Circuit .Judge, absent. 
The Jury having been adjourned to the next 
day, and the court being full, 

Mr, Brent, for defendant, moved the court 
to instruct the jury, "that, if they should be 
of opinion, from the evidence, that the de- 
fendant was the keeper of a room in which 
gaming was carried on, yet it does not sup- 
port the charge in the indictment, which is 
for keeping a common disorderly hpuse; and 
imless it be satisfactorily proved that he was 
the keeper of the house, he cannot be found 
guilty under the present indictment, but is 
entitled to a verdict of acquittal, unless the 
jury should be satisfied that other disorderly 
conduct has been proved," 

Mr. Brent and Mr. Dandridge, in support 
of this motion, contended that a -disorderly 
rpom is not a disorderly house, and that the 
indictment should have been for keeping a 
public gaming-room for lucre and gain. 2 
Chit 40; 3 Chit. 674. 675; Archb. 363; 3 
Chit. 678, note k; Bac. Abr. "Gaming," A. 

Mr. Dunlop, contra, prayed the court to in- 
struct the jury, "that, if they should be satis- 
fied, from the evidence, that the defendant 
was the keeper of a room in the house of one 
Grantliam, in which room common gaming 
was carried on, for the lucre and gain of the 
defendant, and under his management and 
control, then he is guilty of keeping a dis- 
orderly house, as charged in the second count 
of the indictment;" and, in support of his 
prayer, cited 3 Chit. 623; Reg. y. Peirson, 2 
Ld. Rfcym. 1197, 1 Salk. 382; 1 Russ. 299. 

THE COURT (nem. con.) gave the first 
part of the instruction moved by Mr. Brent, 
namely, that if the jury should be of opuiion, 
from the evidence, that the defendant was 
the keeper of a room in which gaming was 
carried on, yet it does not support the charge 
in the indictment which Is for keeping a com- 
mon disorderly house. 
But (THRUSTON. Circuit Judge, contra) 



refused to give the residue of that instruc- 
tion. 

- And (THRUSTON, Ckcuit Judge, contra) 
gave the instruction prayed by, Mr. Dunlop. 
Verdict, not guilty. 



Case No. 15,768. 

UNITED STATES v. ailLBURN. 

[5 Craneh, C, C. 390.] i 

Circuit Court, District of Columbia. March 
Term,* 1838. 

GrAMiKQ — ^Fako-Baxk— Indictment. 

An indictment for keeping a "gaming-table," 
is insufBcient; it should charge the keeping of a 
common gaming-table. An indictment for keep- 
ing a faro-bank is also bad; it should he a com- 
mon faro-bank; or "a. faro-bank, the same be- 
ing a common gaming-table." 
[Cited in Stettinius v. U. S., Case No. 13,387.] 
[Cited in People v. Sponsler, 1 Dak. 289, 46 
N. W. 460,] 

Indictment [against George Milburn] con- 
taining two counts: 1st, That the defendant 
kept "a .gaming-table, against the form of the 
statute," &c. 2d. That he kept "a faro-bank 
against the form of the statute," &c. 

W, Jj. Brent, for defendant, demurred to the 
whole indictment, because neither count 
charges the keeping of a common gaming- 
table, or a common faro-bank, or a faro-bank, 
the same being a common gaming-table, and 
cited U. S. V. Cooly [Case No. 14,859], and 
U. S. V. Ringgold [Id. 16,167]. 

Mr. Key, contra, contended that it was 
sufficient to charge the offence in the words 
of the statute, and cited 1 Chit. 281. The 
words of the twelfth section of the peniten- 
tiary act are, "that every person duly con- 
victed of keeping- a faro-bank or gaming-table 
shall ha sentenced to suffer imprisonment 
and labor, for a period not less than one 
year, nor more than five years." 

But THE COURT (CRANCH, Chief Judge, 
contra, as to the second count) stopped Mr. 
Brent in reply, and quashed the indictment. 
See Archb. Cr. PL 24. 



Case No, 15,769. 

UNITED STATES v. MILLARD. 

[13 Blatchf. 534.] 2 

Circuit Court, S. D. New York. Dec 21, 1876. 

Internal Revenue — Possession op Cigars on 
"Which Tax not Paid. 

An indictment under section 3397 of the 
Revised Statutes charged that the defendant 

did buy, receive and have in his possession" 
cigars on wliich the tas to which ihey were 
liable had not been paid, the statute using the 
words "buys, receives or has in his possession:" 
Held,' that the averment was divisible, and 
that a conviction could be had on proof of pos- 
session alone. 



1 [Reported by Hon. William Oranch, Chief 
Judge.] 

■2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and nere reprinted by permission.] 



U. S. V. MILLER (Case No. 15,772) 

Benjamin B. Foster, Asst V. S. Dist. Atty. 
Lueien Birdseye and Abram J. Dittenlioefer,. 
for defendant 

Before BENEDICT, District Judge. 

This was an indictment [against Samnel H. 
Millard], tinder section 3397 of the Revised 
Statutes, charging that the defendant "did 
buy, receive and have in his possession" ci- 
gars on which the tax to which they were lia- 
ble had not been paid. On the trial, it was 
held, that the averment was divisible, and 
that a conviction could be had on proof of 
possession alone, the statute using the words 
"buys, receives or has in his possession." 
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shall be done with the partially manufactured 
material in the distillery? It seems to me if 
he gives it over to the custody of the proper 
officers of the government, so that it clearly 
appears that the work of distilling was sus- 
pended, he should not be charged with duties 
on spirits he did not distill, and which, under 
the circumstances, he could not distilL 
The demurrer is overruled. 



Case M"o. 15,770. 

UNITED STATES v. MIIil/ER et al. 

[5 Biss. 128.] 1 

Circuit Court, N. D. Illinois. -June, 1870. 

INTEENAL ReVENOE — DISABLED DISTILLERY — IN- 
TENT TO Distill. 

1. In an action on a distiller's bond, under 
the act of congress of July 20, 1868 E15 Stat. 
125]i a plea that the still blew up, of which 
the assessor was duly notified, whereupon he 
locked up and took control of the property, is 
a good plea as to the time the still was thus 
disabled. 

2. If the partially manufactured material is 
duly turned over to the proper officers, the dis- 
tiller should not be charged for spirits which 
he could not distill. 

Action of debt on a distiller's bond, executed 
by defendants [John S. Miller and others], 
dated October 3, 1868, the bond behig in the 
usual form, in the penal sum of $27,000, and 
under the act of July 20, 1868, § 20 (2 Bright- 
ly's U. S. Dig. 322; 15 Stat. 125). Averment 
that Miller, the distiller, from October 6th to 
31st, 1868, at Sterling, distilled a large quan- 
tity of spirits subject to tax, and returned to 
the assessor less than 80 per cent, of the pro- 
ducing capacity of the still. Defendants 
pleaded that on a certain day the still blew 
up, of which fact the assessor was notified, 
whereupon he put a lock upon the furnace and 
fastened up the fermenting tubs, in which 
condition the establishment remained until 
October ,28, when, the repairs being com- 
pleted, business was resumed. It is averred 
that all the wines distilled were duly re- 
turned. The government filed a demurrer to 
the plea. 

BLODGETT, District Judge. There must 
be an intent to distill, and if the distiller was 
so circumstanced as to preclude the idea that 
he intended to distill, I don't think he can be 
charged. The statute does not provide for 
the stoppage or suspension of business by a 
casualty. It provides for a man's bringing 
his business to an end by some systematic ar- 
rangement on his part, but here is the inter- 
position of an accident which utterly prevents 
him from going on. The question is, what 



Case No. 15,771. 
UNITED STATES v. MIIiLBR. 
[14 Blatchf. 93.] 1 
Circuit Court, S. D. New York. Jan. 19, 1877. 

Internal Revenue— Removal from Stock— 
Failure to Enter in Book. 

Spirits consigned to M. arrived, and he was 
notified, by the carrier, of their arrival. He 
surrendered his bill of lading, paid the freight, 
sold the spirits to a third party, and gave such 
party an order to receive the spirits, on which 
such party, the nest day, received the spirits, 
and removed the same to his own premises. M. 
was indicted, under section 3318 of the Re- 
vised Statutes, for omitting to enter the spir- 
its in his book, at the time of sending them out 
of his stock and possession: HelcL, that such 
removal of the spirits was a removal from the 
stock and possession of the defendant, within 
the meaning of section 3318. 

This was an indictment [against Charles N. 
Miller] under section 3318 of the Revised 
Statutes, against a wholesale liquor dealer, 
for omitting to enter certain spirits in his 
book, at the time of sendhig them out of his 
stock and' possession. Certain spirits con- 
signed to the defendant, from the West, ar- 
rived in New York on March 15th, and notice 
of their arrival was given to the defendant 
by the carrier. Thereupon the defendant sur- 
rendered his bill of lading, paid the freight, 
and sold the spirits to a third party, sending 
the purchaser an order for their delivery to 
him. On the next day the purchaser pre- 
sented the order, and received the spirits- into 
his possession, and removed the same to his 
own premises. 

Roger M. Sherman, Asst. Dist. Atty. 

Treadwell Cleveland, for defendant. 

THE COURT held that the removal of the 
spirits, under the circumstances stated, was 
a removal from the stock and possession of 
the defendant, within the meaning of section 
3318. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permisiion.] 



Case K"o. 15,77S. 

UNITED STATES v. MILLER. 
[2 Oranch, C. C. 247.] 2 

Circuit Court, District of Columbia. Oct 
Term, 1821. 
Witness — Incriminating Disolosdbes— Opinion 
OF Court. 
A witness, in a criminal cause, will be com- 
pelled to answer a question which he says, up- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 
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on his oath, he cannot answer without disclos- 
ing a fact which may be material and im- 
portant evidence to criminate himself, as par- 
ticipator in the same offence for which the 
defendant stands indicted; provided the court 
should be of opinion that no direct answer to 
the question could furnish evidence against 
the witness. 

[Followed in Devaughn's Case, Case No. 3,- 
837. Cited in TJ. S. v. Baugh, 1 Fed. 7S7J 

Indictment [against Samuel Miller] for 
fighting a duel with one R. Smith. Doctor 
John A. Kearney, a witaess for the United 
States, -was asked -whether he saw the de- 
fendant shoot at Smith. The witness ob- 
jected to answer, and said that he could not 
answer the question without disclosing a 
fact which might be material and important 
evidence to criminate himself as partici- 
pator in the same ofiEenee for which the pris- 
oner then stood indicted. 

Mr. Jones, for defendant, in behalf of the 
witness, contended that he was not boimd 
to answer the question, because it might 
compel him to disclose a fact which would 
be a necessary link in the chain of evidence 
to support a prosecution against himself, if 
such a one should be instituted, for being 
concerned in the same misdemeanor, and 
'cited the opinion of Chief Justice Marshall, 
in Blur's Case [Case No. 14,693], in which 
he says: "The gentlemen of the bar will un- 
derstand the rule laid down by the court to 
be this: It is the province of the court to 
judge whether any direct answer to the 
question which may be proposed will fur- 
nish evidence against the witness. If such 
answer may disclose a fact which forms a 
necessary and essential link in the chain of 
testimony which would be sufficient to con- 
vict him of any crime, he is not bound to 
answer it so as to furnish matter for that 
conviction. In such a ease the witness must 
himself judge what his answer will be; and 
if he says on oath that he cannot answer 
without accusing himself, he cannot be com- 
pelled to answer." Mr. Jones also cited St. 
46 Geo. III. c. 37; Peake, Ev. 128, 134, 138, 
139, 160, 161, 167, 184; PhU. Ev. 206; Bex 
Y. ildwards, 4 Term R, 440; Rex v. Inhabit- 
ants of Castell Careinion, 8 East, 77; Cooke's 
Case, 1 Salk. 153, 4 State Tr. 748; Lord Geo. 
Gordon's Case, Doug, 593; Title v. Grevett, 
Ld. Raym. 1008; Gates v. Hardaere, 3 Taunt. 
424; People v. Herricb, 13 Johns, 82; U. S. 
v. Burr [Case No. 14,693]; 4 Bl. Comm. 329; 
1 Hale, P. C. 301; McNal. Ev. 256. The fact 
that the witness was present at the duel was 
a fact which it would be necessary to prove 
upon a prosecutiQn against him for being 
concerned in the misdemeanor. He could 
not answer the question affirmatively, there- 
fore, without furnishing matter for his con- 
viction. 

THE COURT, however (CRANOH, Chief 
Judge, contra), was of opinion that no direct 
answer to the question could furnish evidence 
against the witness, and that he was bound 
to answer it This the witness still refused j 



to do; and THE COURT committed him for 
the contempt He petitioned the supreme 
court of the United States for a writ of 
habeas corpus, at February term, 1822, but 
it was refused upon the ground that that 
court had no appellate jurisdiction in crimi- 
nal causes. [Ex parte Kearney] 7 Wheat 
[20 U. S.] 38. 



Case No. 15,773. 

UNITED STATES v. MILLER. 

[4 Cranch, C. C. 104.] i 

Circuit Court, District of Columbia. Dec 
Term, 1830. 

Gaming — Keeper of House — ^Evidenoe. 

1. Evidence of the declaration of another per- 
son, that he was the guilty person, cannot be 
given. 

2. Evidence that the defendant dealt the 
cards, at faro, is prima facie evidence that he 
kept the house." 

Indictment [against Henry Miller] for a 
nuisance in keeping a public gaming-house. 

Mr. Coxe and Mr. Dandridge, for defend- 
ant offered evidence of the declaration of 
another person, that he was the keeper of the 
house and gaming-table. 

The United States attorney objected, and 
THE COURT refused to receive the evidence. 

THE COURT, also, (CRANOH, Chief 
Judge, absent) instructed the jury that deal- 
ing the cards, as keeper of the faro-table, was 
prima facie evidence that such dealer was the 
keeper of the house, - 



Case Wo, 15,774. 

UNITED STATES v. MILLER. 

[3 Hughes, 553.] 2 

Circuit Court E. D. Virginia. Jan. 22, 1878. 

CojTSPiKACT — Indictment against One Only. 

If an indictment founded upon section 5440 
of the Revised Statutes of the United States 
charges a conspiracy by two or more persons, 
but is an indictment of one only of such per- 
sons, it is good on demurrer. 
[Cited in U. S. v. Baugh, 1 Fed. 787; U. S. 
V. Smith, 40 Fed, 757; Ex parte Wilson, 
114 U. S. 42S, 5 Sup. Ct 939.] 
[Quoted in People v. Richards, 67 Cal. 421, 7 
Pac, 834.] 

Information [against Henry Miller] for con- 
spiracy to defraud the United States. 

On demurrer to the information for not join- 
ing other conspirators as co-conspirators, the 
court (HUGHES, District Judge) said: 

The information is founded upon section 
5440. That section makes the conspiring by 
two or more persons to defraud the govern- 
ment a punishable ofEence, and declares the 
commission of any act intended to effect the 

1 [Reported by Hon. "V^lliam Cranch, Chief 
Judge.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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object of tlie conspiracy by any one of the 
conspirators to be a punishable offence in all 
of them, A preliminary question bas been 
raised on this section 5440, whether It makes 
the conspiracy to defraud the United States 
the offence for which it prescribes the punish- 
ment named by it, or whether it malies the 
act committed to "effect the object of the 
conspiracy" that offence. It is very clear 
from a critical examination of the language 
of the section, that the offence created by it is 
a conspiracy by two or more persons to de- 
fraud the United States. See U. S. v. Donau 
[Case No. 14,983]. It is on this view of the 
law that the demurrer is founded. 

The question raised by the demurrer is, 
whether the person who is' alleged to have 
committed the act in furtherance of the con- 
spiracy can be indicted separately; that is to 
say, whether it is not necessary to indict at 
least two persons charged with engaging in 
the conspiracy, in order for the prosecution to 
be valid. There has been much loose writing 
on tjiis question by some of the authors of 
textbooks on criminal law, and they have con- 
founded rather than enlightened us with their 
counsels. We may, therefore, have to cut 
loose from them, and resort to the authorita- 
tive decisions of the courts, and the teachings 
of reason in the decision of the question be- 
fore us. 

It may be worth while to say that con- 
spiracy is the combination of two or more 
persons, by concerted action, to accomplish 
some unlawful purpose, or to accomplish a 
lawful purpose by some unlawful means. 
There can, therefore, be no conspiracy except 
by two or more persons. "If any two or more 
persons conspire," is the language of the stat- 
ute upon which the present information is 
founded. It is, therefore, certainly incumbent 
upon the prosecution to prove a conspiracy 
here by two or more persons. The establish- 
ment of a conspiracy by proof is essential to 
a conviction. Nothing is more clearly settled 
than that the proof must show a conspiracy 
by two or more persons to do the unlawful 
act mentioned by the statute, whether or not 
the indictment be brought against more than 
one. But whether or not two or more persons 
must be proceeded against jointly in the same 
indictment, is another question. 

This information charges a conspiracy by 
three persons, one of whom, Lee, is dead, and 
another, Gettslick, is already under convic- 
tion in this court for an act committed in fur- 
therance of the conspiracy charged. It is not 
the practice of the government to prosecute 
any person to conviction for more than one of 
the same series of offences. Hence there is 
no indictment here except against Miller, who 
is the last one of the three persons charged 
to have conspired to defraud the government 
who have not been convicted. The particular 
question arising on the demurrer, therefore, 
is, will an information against him alone lie 
without joining Gettslick? There is no doubt 
that if Gettslick were joined there could be a 
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severance in the trial of the joint informa- 
tion. Nor is there any doubt that if there are 
three persons indicted for conspiracy one 
could be acquitted and the other two convict- 
ed; that is to say, that there could be a sev- 
erance in the verdict. And it is equally clear 
that if the verdict be severed the judgment 
of the court upon the verdict must be several. 
It is true that where three or more are joined 
in an indictment for conspiracy, and some are 
acquitted by the jury, and others convicted, 
on motion for a new trial by one of the con- 
victed, the court, if granting the motion of 
that one, would order a new trial for all the 
convicted. But that would be on principles 
of humanity, leniency, and abundant caution; 
and not as a matter of strict right. Reg. v. 
Gompertz, 9 Q. B. Div. 824. 

As the"e may thus be a severance in the 
trial, in the verdict, and in the judgment, that 
is to say, in every part of the proceedings ex- 
cept the indictment, we may conclude that 
there may be also a severance in an indict- 
ment for conspiracy, unless there be some 
reason peculiar to such an indictment plainly 
making the several proceeding improper. I 
ca.n see no such reason. It will not do to say 
that because two at least must be convicted 
of a conspiracy, and that any one person who 
should be the only one convicted must be dis- 
charged; therefore, two at least must be 
joined in the indictment. But that same rea- 
soning would forbid the severance of the trial, 
and deprive any one of the accused of his 
right to be tried" alone. If it be conceded that 
there may be a severance in the trial of per- 
sons jointly Indicted for conspiracy, it fol- 
lows, so^ far as the reason just alluded to Is 
concerned, that there may likewise be a sev- 
erance in the Indictment. Some of the text- 
writers say, arbitrarily, that Indictments for 
conspiracy must be joint, but they give no 
reason, other than the one just stated, for 
their proposition, and it Is diflScult to find a 
reason. I do not think any sufficient reason 
exists. 

"We are, therefore, thrown back upon the 
decisions of the courts, and I do not find any 
decision requiring that indictments for con- 
spiracy must in all eases be joint. In the 
case of U. S. v. Cole [Case No. 14,832], there 
was an indictment of twelve persons named, 
charging a conspiracy by them and one other 
person who was alleged to be dead, and there 
was no averment that any persons other than 
the thirteen were concerned in the conspiracy. 
There the court charged the jury, virtually, 
that if they acquitted all those who were in- 
dicted save one, that one would go quit even 
though they found him goilty. As that in- 
dictment did not charge that the persons 
named and other persons besides conspired, 
the charge was, of course, strictly In accord- 
ance with the law of the case. But that 
charge of the court does not Intimate, and car- 
ries no authority for the proposition, that an 
indictment of each one of those accused per- 
sons severally would not have been good. 
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The case of People v. Matber, 4 Wend. 229, 
is a celebrated one. Tbe charge of the indict- 
ment was of a conspiracy to abduct William 
Morgan, ■who was supposed to have revealed 
the secrets of the Masonic fraternity. The 
indictment was of Mather -alone, and the 
charge of the indictment was that Mather 
with "other persons unknown," had conspired 
etc., although it was a fact that many of the 
other persons were well known. There the 
court held that the indictment against Mather 
alone was good, and there was a conviction, 
and a new trial was denied. The court said 
that "in a charge of conspiracy it seems no 
more necessary to specify the names of the 
defendant coadjutors than in an indictment 
for an assault and battery to name others be- 
sides the accused who were concerned in the 
ti'espass." 

In the leading and early case of Rex v. 
Kinnersley, 1 Strange, 193, the information 
charged that two named persons, Kinnersley 
and Moore, had conspired. Moore was not 
found, and the trial proceeded on the informa- 
tion as against Kinnersley alone. Kinnersley 
was convicted, and a judgment, after review 
by certiorari, was given against him, before 
tlie arrest and trial of Moore. There was a 
similar judgment in the case of Rex v. Nich- 
olls, 13 East, 412, in note. There but one of 
two named conspirators was indicted, the oth- 
er being dead. There was a verdict of guilty, 
and on review by certiorari, a judgment of 
conviction. It was a single indictment. 

.The latest and best of the text-writers on 
criminal law, Mr. Bishop, reviewing all -the 
eases, lays it down as his conclusion that there 
need not be more than a single person made 
defendant in an indictment for conspiracy. 2 
Bish. Cr. Proc. § 186. I think that isa true 
statement of the law of the subject. But it is 
essential, as X stated in the beginning, that 
the information shall charge that two or more 
conspired, and, of course, it follows that the 
proof must implicate two or more persons. 
The language of the statute on which the in- 
formation now under trial is founded, is that 
"if two or more persons conspire," etc. Such 
is the charge in the present information, and 
I decide very confidently that the information 
is sufficient in law, and so the demurrer is 
overruled. 



Case No. 15,775. 

UNITED STATES v. TMILLBB. 

[16 Int. Rev. Rec. 25.] 

District Court, N? D. New York. July, 1872. 

Inteejtai. Revenue Law— Failure to Keep 
Books. 

[Under Act July 13, 1866, a brewer who neg- 
lects to enter in a booli the materials purchased 
by him for the production of fermented liquors 
is liable to a fine of $500, regardless of wheth- 
fr he intended to commit a fraud.] 

Prosecution of Martin Miller, a brewer, for 
violation of the internal revenue law. 
That portion of the law which it is claimed 



was violated in this case is section 49 of the 
act of July 13, 1866 [14 Stat. 164], which pro- 
vides: "That every person owning or occu- 
pying any brewery or premises used, or in- 
tended to be used, for the purpose of brewing " 
or making such fermented liquors, or who 
shall have such premises under his control 
or sui)erintendence as agent for the owner or 
occupant, or shall have in his possession or 
custody any brewing materials, utensils, or 
apparatus, used or intended to be used, in 
the manufacture of fermented liquors, shall 
from day to day enter or cause to be entered 
in a book to be kept by him for that purpose, 
an account of all material by him purchased 
for the purpose of producing such fermented 
liquors, including grain and malt." 

Punishment for violation of this section 
is provided for by section 51 of the same act, 
which reads as follows: "The owner, agent, 
or superintendent of any brewery, vessels, or 
utensils used in making fermented liquors, 
who shall evade or attempt to evade the pay- 
ment of the tax thereon, or fraudulently neg- 
lect or refuse to make true and exact enti-j' 
and report of the same in the manner required 
by law, or to do or cause to be done any of 
the things by law required to be done by 
him as aforesaid, or who shall intentionally 
make false entry in said book or in said state- 
ment, or knowingly allow or procure the same 
to be done, shall forfeit, for every such of- 
fence, all the liquors made hj him or for him, 
and all the vessels, utensils, and apparatus 
used in making the same, and be liable to a 
penalty of not less than five hundred nor 
more than one thousand dollars to be recov- 
ered with costs of suit, and shall be deemed 
guilty of a misdemeanor, and shall be impris- 
oned for a term not exceeding one year. And 
any brewer who shall neglect to keep the 
books, or refuse to furnish the account and 
duplicate thereof as provided by law, or who 
shall refuse to pei-mit the proper officer to 
examine the books in the manner provided, 
shall for every such refusal or neglect forfeit 
and pay the sum of three hundred dollars." 

The case resulted in favor of the govern- 
ment, and judgment was rendered against 
the defendant for $300 and costs of suit, as 
provided by said section 51. 

Mr. Crowley, U. S. Dist. Atty.- 
D. N. Loekwood, for defendant. 

e 

BLA.LL, District Judge (charging jury). This 
is a civil action brought against the defend- 
ant for the purpose of recovering a penalty 
of ?300, which, it is alleged, he has incurred 
in consequence of a failure to comply with 
one of the provisions of an act passed July 13, 
1866. (The judge here read the sections of 
the act above given, and proceeded.) This 
suit is founded upon the allegation that the 
defendant neglected to enter or cause to be 
entered, from day to day, in a book which the 
statute provides shall be kept by him for that 
purpose, an account of all material purchas- 



U. S. V. MILLEE (Case No, 15,776) 



[26 Fed. Cas. page 1258] 



ed by liim for the purpose of producing fer- 
mented liquors, including grain and malt. 
Any brewer wbo shall neglect to keep sucb 
b-ook, or refuse to keep such account, or -who 
shall refuse to allow the proper oflaeer to see 
such book, as required by this section, is 
liable, for every refusal or neglect thereof, 
to pay a penalty of §300, and it is for such 
penalty that this suit is brought. The stat- 
ute makes a clear distinction between cases 
where failure to keep the book and account 
required results from ignorance or negligence, 
and the case in which the failure is for the 
fraudulent purpose of evading the payment of 
a portion of the proper taxes, and with an in- 
tent to defraud the government. In case the 
party is proceeded against as a criminal, and 
is to be subjected to fine and imprisonment, 
there must be an intent to evade the proper 
tax; but in a civil action for the penalty no 
question of intent is raised. It is not neces- 
saiy to prove an intent to commit a fraud; 
but the mere fact of the neglect to keep a 
book subjects the party to a penalty of $300. 
Therefore, in this case, the question of intent 
need not be considered by you ; and the only 
question is whether the defendant has com- 
plied with the provisions of the statute with 
regard to the keeping of this brewer's book 
under the section I have read, and which pro- 
vides that he shall from day to day enter or 
cause to be entered, in a separate book to be 
kept by him for that purpose, an account of 
all materials by him purchased, for the pur- 
pose of producing fermented liquors, includ- 
ing grain and malt In respect to this pro- 
vision, it appears that books in printed form 
have been designed, and that, subsequent to 
the time when this suit was commenced, the 
defendant procured a book, in the form in- 
dicated by the commissioner of internal reve- 
nue. Subsequent to that time it is not al- 
leged that he failed to make the proper en- 
tries; and it -is insisted on the part of the 
defence that prior to that time he made the 
required entries in a pass-book, which he kept 
for that purpose. 

In reference to- that question, gentlemen, it 
is proper that I should say to you, in the 
first place, that, after the evidence given 
on the part of the United States, making out 
a prima faeie case against the defendant 
for not keeping this book, by the ordinary 
rules of the common law and by a statute 
passed by congress for that purpose, the 
burden is east upon the defendant to show 
he did keep such a book, and made the en- 
tries by law required. You are therefore to 
consider whether the evidence in this ease 
establishes the fact that he did keep a sepa- 
rate book, in which was entered from day 
to day what was required by the provision 
of this statute io be entered. It was not nec- 
essary, in my judgment, that he should pur- 
chase a book precisely in the form of the one 
that has been produced here; but he should 
make the required entries in a separate book, 
and the entries therein should be such as 



to enable the oflScers of the government to 
ascertain, without examination of other en- 
tries, what it was intended they should be 
able to ascertain by the book required by 
this statute. The object of requiring a sep- 
arate book doubtless was that the ofl5cers 
of internal revenue, when they required an 
examination, should not be compelled to 
look through the ordinary books of the 
brewery, or through any other book except 
the one that contains the precise entries re- 
quired by law. The object of the book was 
to give to the officers information of the 
quantity of materials delivered, so that they 
could, by inquiry elsewhere or by further 
examination, reach the evidence that the 
book was incorrect, if it was in fact incor- 
rect. You wiU, of course, readily perceive 
the object of keeping the book, and also the 
object of requiring these entries to be made 
in a separate book, so as to facilitate the 
examinations that might be required, in the 
interests of the government, on the part of 
the revenue officers. 

The question for you to consider, tmder 
the proofs in this ease, is whether the evi- 
dence establishes the fact that during the 
whole period embraced in this information, 
which is from May 22, 1870, to the 13th of 
March, 1871, the defendant kept such a 
book as the statute requires, and made the 
entries required therein from day to day. In 
such manner as to furnish the information 
which the statute requires to be furnished to 
the officers by such a book when they ap- 
ply for its examination. That is the only 
question, as I imderstand it, that you are 
called upon to consider in this case. 



Case No, 16,776. 

UNITED STATES ex rel. OABHABT v. 
MILLER COUNTY. 

[4 Dill. 233.] 1 

Circuit Court, E. D. Arkansas. 1878. 

CocNTY ■Warrants— Rights of Jupgment Credit- 
or — Mode of Enforcijig Jddgment — ^Provi- 
sions OP THE CONSTITCTION OF ARKANSAS. 

1. Payment of judgments rendered on ordina- 
ry warrants issued by_ counties in Arkansas, 
can only he enforced in the manner provided 
by the constitution and laws of the state. 

2. The present constitution of the state, as 
to the rights and remedy of the holder of such 
warrants, distinguishes between those issued 
before and those issued after its adoption. 

3. A relator, whose judgment is based on 
county warrants issued after the adoption of 
the present constitution, is not entitled to the 
levy of a tax to pay such judgment in excess 
of the constitutional limitation, nor to have 
part of the general tax specially appropriated 
and set aside to pay such judgment. Aliter, 
as to judgments on negotiable bonds issued un- 
der acts which require or authorize the levy 
of a speciq.1 tax to pay them, and as to judg- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ments upon warrants issued prior to the adop- 
tion of the present constitution of the state. 
[Cited in Board of Com'rs of Grand Co. v. 
King, 14 C. C. A. 429, 67 Fed. 207.] 

On the 2Sth day of Oetolier, 1876, the re- 
lator recovered in this court a judgment 
against Miller county, for the sum of $7,- 
267.52 and costs of suit This judgment was 
recovered on ordinary county warrants, issued 
for the ordinary expenditures of the county 
accruing since the date of the adoption of the 
present constitution. Article 16 of the pres-. 
ent constitution of the state, which went in- 
to effect on the 30th day of October, 1874, 
contains these provisiors: 

"Sec. 9. No county shall levy a tax to ex- 
ceed one-half of one per cent for all purposes; 
i)ut may levy an additional one-half of one 
per cent to pay indebtedness existing at the 
time of the ratification of this constitution. 

"Sec. 10. The taxes, of counties, towns, and 
cities shall only be payable in lawful cur- 
rency of the United States, or the orders or 
warrants of said coimties, towns, and cities 
respectively. 

"Sec. 11. No tax shall be levied except in 
pursuance of law, and every law imposing a 
tax shall state distinctly the object of the 
same; and no moneys arising from a tax 
levied for one purpose shall be used for any 
other purpose." 

The revenue act of the state declares that 
it shall be unlawful for the county court to 
levy, "for all general county purposes," a 
rate exceeding five mills. Act March 5, 1875, 
p. 223, § 3. By an act approved December 14, 
1875, it is provided "that all county warrants 
and county scrip shall be receivable for any 
taxes for county purposes," with this limita- 
tion only, that the collector shall not "re- 
ceive scrip issued since the adoption of the 
constitution in payment of the tax levied to 
pay the indebtedness existing before the 
adoption of the constitution." 

The relator sued out an alternative writ of 
mandamus, requiring the county court to 
show cause why it should not levy a tax of 
five mills on the dollar on the taxable prop- 
erty of the county, payable in currency, and 
apply the same, or such portion thereof as 
this court may direct, towards the payment of 
the relator's judgment. To this writ the coun- 
ty court returns, in substance, that the relator's 
judgment was recovered on ordinary county 
warrants, issued for the ordinary expenditures 
of the county accruing since the 30th day 
of October, 1874; that each and every year 
since the said warrants were issued, including 
the current year, the coimty court has levied 
on all the taxable property of the county, 
for "general county purposes" (which are set 
out jn detail), a tax of five mills on the dol- 
lar; that the revenue derived from said levies 
has not in any of said years been sufficient 
to pay the ordinary current expenses of the 
county for the year; that the like rate of tax 
for ordinary county purposes will be levied 
for the year 1878, and each year thereafter; 



that such levies will be in the future, as they 
have been in the past, inadequate to defray 
the necessary current expenses of the coimty. 
The case is before the court on a demurrer 
to this return. 

E. W. Kimball, for relator. 
J. M. Moore, for the county. 

Before DILLON, Circuit Judge, and CALD- 
"WELL, District Judge. 

CALDWELL, District Judge. No court, 
state or federal, can by mandamus compel the 
levy of a tax not authorized by some law of 
the state applicable to the case. Supervisors 
V. U. S., 18 Wall. [85 IT. S.] 71; Burroughs, 
Tax'n, § 91; U. S. v. City of New Orleans 
[Case No. 15,871]; Vance v. City of Little 
Rock, 30 Ark. 435; IT. S. v. Cqun^ of Clark, 
95 U. S. 769. 

In the last case cited, the court say: "It 
need not be said that no court will, by manda- 
mus, compel county officers of a state to do 
what they are not authorized to do by the 
laws of the state. A mandamus does not 
confer power upon those to whom it is direct- 
ed. It only enforces the exercise of power 
already existing when its exercise is a duty." 

The coimsel for the relator does not ques- 
tion the soundness of this proposition, and 
does not ask the court to require the county 
to levy a rate in excess of five mills, but in- 
sists that it should require the levy of that 
rate and the application of all or some portion 
of it to the payment of the relator's judgment. 

Except to pay debts contracted before its 
adoption, the constitution of this state limits 
the rate of taxation that may be imposed by 
a county "for all purposes" to five mills on 
the dollar, and provides that such tax may be 
paid in lawful currency, or the orders or the 
warrants of the county; and these constitu- 
tional provisions are supplemented by acts of 
the legislature declaring it to be unlawful for 
the county court to levy "for all general coun- 
ty purposes" a rate exceeding five mills, and 
declaring that all county warrants shall be 
receivable for all coimty taxes, except those 
levied to pay debts existing before the adop- 
tion of tiie constitution. 

No power is given to levy a special tax to 
pay the class of warrants upon which the re- 
lator's judgment was rendered, and no spe- 
cial authority is given to appropriate or ap- 
portion any part of the five mill tax that may 
be levied to the payment of such warrants or 
judgments recovered thereon. 

This was the law when the warrants were 
issued upon which the relator's judgment 
was rendered. The relator knew liiis to be 
the law when he received the warrants, and 
must have known that if the ordinary ex- 
penses of the county exceeded the revenue 
derived from the tax the county was authoriz- 
ed to levy, the warrants could not be dis- 
charged in money, and were only valuable as 
a legal tender in payment of all county taxes, 
with the esiception mentioned. 
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If this court could require the county to set 
apart any portion of tlie five mills the coun- 
ty is authorized to leTy, and require such 
portion to be collected in currency to pay 
the relator's judgment, it could appropriate 
the whole levy for that purpose, and require 
all of it to he collected in currency. The con- 
stitution and laws of the state forbid that this 
should be done. It would be an infringement 
upon the constitutional light that every holder 
of like warrants has to pay his county taxes 
in such warrants, and would be a violation 
of the whole theory and policy of the consti- 
tution of the state in relation to the conduct 
and administration of county affairs under 
that instrument. 

It is impossible to distinguish this case from 
the case of Supervisors v. U. S., 18 "Wall. 
[85 U. S.] 71. Mr. Justice Strong, in deliver- 
ing the opinion of the court in that case, says: 
""In this case, the warrants upon which the 
relator's judgment was obtained were all 
ordinary warrants, drawn upon the treasurer 
of the county, and, as is admitted by the de- 
murrer, drawn for the ordinary expenses of 
the county; they were such instruments as 
the legislature contemplated might be em- 
ployed in conducting the current and usual 
business of the county. The act which em- 
powers the county board to levy a tax for 
ordinary county revenue speaks of them, and 
evidently intends that they shall be satisfied, 
either from the proceeds of that tax: or by 
their being received in payment thereof. 
They are simply a means of anticipating or- 
dinary revenue." 

And the court held. In that case, that, un- 
der the laws of Iowa, which are, so far as 
relates to ordinary co^mty warrants as con- 
strued by her 'courts, in legal effect identical 
with the laws of this state, the county could 
not be required to levy a special tax to pay 
such warrants. In its practical results, there 
is no difference between a special tax and the 
special appropriation of the whole or a part 
of a general tax for a particular purpose. 
Neither can be done in the absence of a law 
sanctioning it. 

The relator does not suggest that there is 
any money in the treasury applicable to the 
payment of the warrants on which his judg- 
ment was rendered, or that the levy of the 
maximum rate of county taxes will result in 
placing funds applicable to this purpose in the 
treasury, and the fact is conceded to be other- 
wise, for the county tax each year is paid 
in the warrants of the county, leaving at the 
end of each year large amounts of warrants 
outstanding. 

This case must not be confounded with the 
case of judgments on negotiable bonds issued 
by counties prior to the adoption of the pres- 
ent constitution, under authority of acts of 
the legislature, which authorize and require 
the levy of a special tax, or of a tax suflicient 
in amount to pay interest on such bonds, and 
the bonds themselves a"*, maturity; nor with 
the case of judgments on county warrants 



issued prior to the adoption of the present 
constitution. 

In the case of bond judgments, the author- 
ity and duty of the county court to levy a 
tax to pay tiiem are found in the law author- 
izing their issue; and in the case of judg- 
ments rendered on warrants issued prior to 
the adoption of the present constitution, the 
right to levy a tax of five mills to pay them 
is found in the last clause of section 9 of 
article 16 of the constitution [of 1874]. But 
the laws applicable in the ease last mention- 
ed have no application to the relator's judg- 
ment, which was rendered on warrants issu- 
ed subsequent to the adoption of the present 
constitution, and must be governed by it and 
laws passed under it The demurrer to the 
return to the alternative writ is overruled, 
and the peremptory writ refused. Judgment 
accordingly. 

NOTE. In U. S. v. JefEerson Co. [Case No, 
15,472], the relators having recovered judgment 
on negotiable bonds issued under the act of 
April 29, 1873, which required the "levy of a 
special tax" to pay them, Caldwell, J., in an 
exhaustive opinion, reviewing the cases, de- 
cided the following propositions as applicable 
to all judgments on negotiable bonds issued pri- 
or to the adoption of the constitution of 1874, 
tiuder acts requiring the levy of a sufficient 
tax to pay the same: 

1. Where a statute authorizes a county to 
issue its negotiable bonds, and makes it the 
duty of the county court "to levy a special tax 
of sufficient amount to pay the interest and 
principal of said bonds, as the same become 
due," the power of taxation, thus given, en- 
ters into and becomes a part of the obligation 
of the contract between the county and every 
holder of such bonds; and, under the consti- 
tution of the United States, this obligation 
of the contract cannot be impaired or lessened 
in any degree by the constitution or laws of 
the state afterward enacted. 

2. In such case, it is the duty of the county 
court to levy, and cause to be collected, a tax 
sufficient in amount to pay the interest and 
principal of such bonds as the same mature, 
and if it does not perform this duty, it may 
be compelled to do so by mandamus. 

3. The restriction on the taxing power of 
counties contained in the constitution of 1874, 
does not repeal or impair the provisions of prior 
laws under which bonds were issued requiring 
the levy of a special tax to pay the interest and 
principal of such bonds, as they become due. 



Case ISTo. 15,777. 

UNITED STATES v, MILLS. 

[15 Int Eev- Rec. 18.] 

District Court, D. Massachusetts. Jan. 15, 
1872. 

Smuggling — Sentence — Fine. 

In this case 'Dexter T. Mills and Lond 
were brought up on the loth of January be- 
fore SHEPLEY, Circuit Judge, for sentence 
upon a conviction for smuggling in a case 
which occupied the circuit court here during 
a fifteen days' trial a year since. After 
Mills and Lund were convicted they filed 
motions for a new trial and in arrest of 
judgment, which raised every possible ques- 



£26 Fed. Cas. page 1261] 



(Case No. 15,777) TJ. S. v. MILLS 



tion as to the weight and character of the 
testimony, the regularity of proceedings in 
the venires upon which the grand and petit 
juries were eropannelled, and the sufficiency 
of the indictment. These motions were 
elaborately argued last summer, and were 
all overruled by SHBPLEY, Circuit Judge 
[ease unreported]. 

The case was tried by George S. Hillard 
and M. J. Dickinson, Jr., for the United 
States (Mr. Dickinson then being assistant 
United States attorney), and Mr. Hillard's 
argument to the jury (the last while he was 
United States attorney) has been considered 
his best effort of the kind. The preparation 
of the case, and entire control of the de- 
tails of evidence and management of the 
trial, fell upon Mr. Dickinson, and as they 
had Messrs. Eanney, Lothrop, Stevens, and 
Morse (four of -the ablest Boston lawyers) 
against them, they may justly feel proud 
of the successful termination of the ease, 
by the imposition and payment (within an 
hour) of the largest fine ever imposed and 
paid in the U. S. courts of this district 
Larger fines were imposed in the Mellen, 
Ward, and Hartwell Oases, because the law 
required fines equal to amounts embezzled; 
but the fines were remitted, and imprison- 
ment was the only actual punishment in- 
flicted. 

T. K. Lotlirop, who appeared for Lund, 
asked for a postponement of sentence in his 
case on account of the sickness of his wife. 
The district attorney not objecting, the re- 
quest was granted by the court Mr. Lo- 
throp also desired to make a suggestion to 
the court upon the motion made in arrest 
of judgment The court had decided, as he 
understood, that some of the grounds of the 
motion, such as the sufficiency of the ve- 
nires, would have been good, if they had 
been taken advantage of earlier in the cause. 
If the court would be willing to hear it 
further, he would like to argue the question 
of the reasonableness of presenting these 
grounds for arrest under the practice of this 
court. The judge said that he would be very 
willing to hear the question argued, if coun- 
sel desired to speak further upon it. 

D. H. Mason, U. S. Atty., in moving the 
court for the sentence of Mills, said: 

"I now move for sentence upon Dexter T. 
Mills, who stands convicted for a violation 
of section 4 of the acts of congress of July 
18, 1866, c. 201 (14 Stat 179). The indict- 
ment is before you. The defendant more 
than a year ago had a protracted trial by 
a jury of his country, assisted by able and 
distinguished counsel. Every means of de- 
fence known to the law was then exhausted, 
and after full deliberation a general verdict 
of guilty was rendered against him. A mo- 
tion for a new trial and in arrest of judg- 
ment was at once made, and both the law 
and the evidence were carefully re-examined 
by your honor, resulting by the opinion of 
this court in the full confirmation of the 



g^uilt of this defendant The court and the 
jury in their different capacities entirely 
concur in this judgment There is no other 
tribunal established by law competent to 
review the case. Everybody who can speak 
under the law has pronounced him guilty. 
I am bound to say, as an officer of the gov- 
ernment, that I have seen nothing in the 
condition or conduct of this defendant to- 
wards the government, during or since the 
trial, which I can allude to in mitigation of 
his sentence. He stood in open defiance of 
the law when the crime was committed- 
he seems to me to stand so now; after so 
much time and such a trial, it is too late to 
talk about injured innocence. The crime is a 
very serious one, and was committed against 
the government which was protecting the 
defendant It is one difBcult to detect and 
prove; convictions are therefore rare. The 
revenues of the country, as well as the au- 
thority of the law and the interest of honest 
importers, have suffered greatly by this 
crime. The motives of smugglers and of 
those who aid' them are entirely mercenary, 
selfish, and inexcusable. I leave the defend- 
ant to the court under the law. My distin- 
guished friend who assisted at the trial of 
this case, and is now the special counsel 
for the government, is more familiar with 
the nature of the proof which was then 
given than I am, and I will leave it to him 
to say what he may desire in ^reference to 
this sentence." 

Mr. M. F. Dickinson Jr., formerly assist- 
ant U. S. attorney, who was associated with 
Son. Geo. S Hillard, then U. S. attorney 
in the trial of this case, then made a brief 
statement of the principal facts in the case. 
The indictment contained sixty-nine counts. 
The defendants were charged with fraud- 
ulently receiving, concealing, and facilitat- 
ing the transportation of smuggled goods, 
in violation of the sixth section of the act 
of July 18, 1S66. A large number of the 
counts were nol pros'd before the trial, or 
during its progress. The defendants were 
convicted upon eleven counts charging elev- 
en different importations into the port of 
Boston. The importations were made in the 
schooner D. H. Hodgkins during the year 
1869. The goods smuggled were gin, brandy, 
whiskey, nutmegs, and a small quantity 
of woolen socks and hay. Other importa- 
tions were to New York, and those were the 
counts nol pros'd. The last cargo was seized 
on the 18th of November at Loring's wharf, 
and this cargo was forfeited to the United 
States. Mr, Dickinson presented to the court 
a rapid rgsumg of the part played by Mr. 
Mills in the business, claiming that the lat- 
ter acted as financial agent in the unlawful 
transactions, rather than as the manipula- 
tor of the goods. 

Mr.Ranney,in behalf of the defendant, said 
that Mills had been convicted, and it must be 
assumed that he was guilty. The court was 
familiar with the case, as well as with those 
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facts -whicli had been stated as ottier facts 
whidi ougM to weigh in mitigation. He was 
not convicted of smuggling goods, but of re- 
ceiving and of fraudulently participating in the 
sale of such goods. For that alone he was 
to be sentenced. Mr. Mills was indicted 
with Mr. Lund and three or four others. 
These others were so circumstanced that 
they alone could explain the true position 
of Mills. They could not, however, testify, 
and if they had been permitted, he thought 
that Mr. Mills would not have been convict- 
ed. It did not appear by the evidence of- 
fered by the government that he ever han- 
dled the goods or had' anything to do with 
them. Besides, Mr. Mills was not a par- 
ticipant in the smuggling. The government 
got all the goods in the last cargo. The 
counts founded upon the New York importa- 
tions had been abandoned and should have 
no influence upon the sentence. He desired 
to call a few gentlemen who have known 
Mr. Mills for many years, who would testi- 
fy as to his character and reputation as- a 
citizen and honorable merchant. 

THE JUDGE said that he supposed that 
this would hardly be denied, but that he 
would hear the testimony of a few of them 
if it was desired. 

Charles L. Thayer, president of the City 
Bank, Dr. Charles E. Buckingham, Mr. 
Charles F. Poor, Mr. Daniel A. Patch, Mr. 
Warren B. Potter, and Mr. George F. Dexter 
were then called, and testified to the char- 
acter of Mr. Mills as an upright and honora- 
ble citizen and business man. 

The clerk then read the sentence as im- 
posed by the court, which was ?3,000 for 
a violation of the law as alleged in each of 
the seven counts, amoimting in all to ?21,- 
000. 



Case -No. 15,778. 

UNITED STATES v. MILWAUKEE & ST. 
P. BY. CO. 

[5 Biss. 410.] 1 

Circuit Court, W. D. Wisconsin. Sept., 1873. 

BitiDGES— Authority to Regulate Construction 
— NiViGiBLE Waters — Legislative Power. 

1. Congress has authority to regulate or pro- 
hibit the construction of bridges across the 
Mississippi river. 

2. It can also delegate that authority to one 
of the chiefs of the department. 

3. The United States has the right to pre- 
vent their construction otherwise than as pre- 
scribed by congress, and the federal courts 
have jurisdiction for that purpose. 

4. The acts of congress of April 1, and June 
4, 1872 [17 Stat. 46, 215], construed. 

5. Under these acts the secretary of war had 
the right to determine whether the construction 
of a bridge at a given point would seriously 
afEeet the navigation of the river and to de- 
clare that a bridge should not be there built. 

1 [Reported by Josiah H. Bissell, Esq., and 
bere reprinted by permission.] 



6. This being a legislative power, the judi- 
cial department of the government will not in- 
terfere with it 

7. Though the disapproval of a particular 
location by the secretary of war may not be in 
technical form, it will not therefore be ig- 
nored by the courL 

This was a suit in equity brought to enjoin 
the defendant from building a railway bridge 
across the Mississippi river, in the vicinity 
of La Crosse. 

The bill alleges that the Mississippi river 
is a navigable, public river; that congress 
has assumed control of its protection and 
improvement, and of the matter of construct- 
ing bridges across it at that place; that con- 
gress has conferred certain duties and au- 
thority upon the secretary of war in refer- 
ence to locating bridges across said river, and 
has appropriated, from year to year, large 
sums of money for the protection and im- 
provement of the navigation of the river; 
that the defendant is engaged in constructing 
a bridge across said river, which interrupts 
and obstructs its navigation; that the secre- 
tary of war (being thereto duly authorized 
by the laws of the United States) has dis- 
approved of the construction of a railway 
bridge at the place where the defendant is 
prosecuting said work, and has determined 
that due regard to the security and conven- 
ience of navigation, and to the convenience of 
access and the wants of other railways 
crossing said river, will not permit the build- 
ing of said proposed bridge; that the defend- 
ant heretofore located its bridge at the point 
where it is now engaged in building it, and 
submitted its location to the decision and ap- 
proval of the secretary of war, and that the 
secretary of war disapproved of said loca- 
tion; that the building of said bridge by the 
defendant, is without authority of law, and 
contrary to the decisions, regulations and de- 
terminations, duly made in the premises, of 
the secretary of war, and is in direct and 
flagrant disregard of the statutes of the Unit- 
ed States in that behalf made and provided, 
and that the construction of said bridge will 
result in direct, lasting and irremediable in- 
jury to the navigability of said river, to the 
commerce being conducted thereon and to 
the works of improvement being there car- 
ried on by complainant The bill prays for 
a temporary and also a perpetual injunction. 
The complainant's counsel read several afli- 
davits upon the hearing, showing that the 
defendant was engaged in building the bridge 
as alleged, and also read a copy of the pro- 
ceedings of the secretary of war in reference 
to the location of the bridge. 

The defendant filed its answer, setting tip 
at length the legislation and proceedings of 
the secretary of war In reference to the con- 
struction of the bridge, and alleging that by 
virtue of the legislation of tibie states of Wis- 
consin and Minnesota, and of the act of 
congress of April 1, 1872, it is authorized to 
erect and maintain a bridge across the Mis- 
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sissippi river upon the site by it selected. 
Defendant denies that the work interrupts or 
obstructs the navigation of the river, and 
also that the secretary of war disapproved 
the location of the bridge made by the de- 
fendant. With its answer, the defendant 
produced numerous affidavits to show that 
the bridge being built by it would not mate- 
rially obstruct navigation, and that it would 
not be more of an obstruction or more inju- 
rious to navigation than it would be if locat- 
ed at the foot of Mount Vernon street, the 
point designated by the secretary of war. 

The acts oi congress touching this matter 
are "An act to authorize the construction of 
a bridge across the Mississippi river, at or 
near the town of Clinton, &c," approved 
April 1, 1872 (17 Stat 46), and "An act fur- 
ther regulating the construction of bridges 
across the Mississippi river," approved Jime 
4, 1872 (Id. 215). 

Application for preliminary injunction on 
bill and affidavits. 

W. O. "Webb, TJ. S. Dist Atfy., J. O Mc- 
Kinney, and H. S. Orton, for the United 
States. 

Decision of secretary of war on subject is 
conclusive. Kendall v. U. S., 12 Pet. [37 U. 
S.] 618; Decatur v. Secretary of Navy, 14 
Pet. [39 U. S.] 573; Gaines v. Thompson, T 
Wall. [74 TJ. S.] 347; Secretary v. McGarra- 
han, 9 Wall. [76 U. S.] 298; U. S. v. Wright, 
11 Wall. [78 U. S.] 648; U. S. v. Adams, 7 
WaU. [74 U. S.3 463; U. S. v. Wright, 11 
WalL [78 U. S] 648; Works v. Junction R. 
Co. [Case No. 18,046]; 39 Eng. Law & ISci. 
553; Wilcox V. Jackson, 13 Pet [38 U. S.] 
498. 

Congress has exclusive power to legislate, 
and when exercised, all parties must eon- 
form. Wilson V. Blackbird Creek Mach. Co., 
2 Pet [27 U. S.] 245; 13 How. [54 U. S.] 578; 
TJ. S. V. New Bedford [Case No. 15,867]; 
Oilman v. Philadelphia, 3 WaU. [70 U. S.l 
713; U. S. V. Raihroad Bridge Co. [Case No. 
16,114]; Coliunbus Ins. Co. v. Curtenius [Id. 
3,045]; Aug. Water Courses, 555; Gibbons v. 
Ogden, 9 Wheat [22 TJ. S.] 1. 

The government has the right to maintain 
suits in equity for injunction on such cases. 
TJ. S. v. City of Duluth [Case No. 15,001]. 

J. W. Cary and Gregory & Pinney, for de- 
fendant 

The United States has no right to author- 
ize bridge. Wheeling Bridge Case, 13 How. 
[54 U. S.] 583; Gilman v. Philadelphia, 3 
Wall. [70 U. S.] 713. If bridge is not an ob- 
struction In fact, no ihjimction can issue. 
The question, therefore, is, will the bridge 
be a nuisance? Mississippi & C. R. Co. v. 
Ward, 2 Black [67 U. S.] 485; Barnes v. City 
of Raxrfne, 4 Wis. 454. Statute of Wisconsin 
has conferred right to build bridge (Laws 
1872, e. 119, § 10, subd. 5) and the state of 
Minnesota has given its consent by special 
act 



Decision of secretary not final nor conclu- 
sive. Lindsey v. Hawes, 2 Black [67 U. S.] 
554; Garland v. Wynn, 20 How. [61 U. S.] 6. 

DRUMMOND, Circuit Judge. The bill 
asks for an injunction in this case, because 
the defendant has commenced a bridge 
across the Mississippi river, and a navigable 
slough of the same, about two miles above 
the city of La Crosse, and has placed ma- 
terials there which obstruct the navigation. 

When the defendant fixed upon that point 
for the construction of a bridge, the secre- 
tary of war was duly notified, and after 
hearing the parties fuUy upon the subject, 
disapproved of the construction of a bridge 
there. The secretary of war decided that a 
due regard to the security and convenience 
of navigation, and convenience of access and 
wants of other railways crossing the river, 
would not permit the building of a bridge 
at that place, and therefore disapproved of 
the same. 

The principal question is, whether the sec- 
retary of war had the authority to declare 
that the bridge should not be built at the 
point where the defendant proposed to build 
it, and this depends upon the construction 
of the acts of congress of the 1st of April, 
1872, and of the 4th of June of the same year, 
authorizing and regulating the construction 
of bridges across the Mississippi river. 

The Mississippi is a great national high- 
way, the navigation of which is free to all 
citizens of the United States. If bridges are 
to be thrown across it, there can be no 
doubt of the authority of congress to de- 
clare that they should be so constructed as 
to impede in the least possible degree the 
navigation of the river; or to say how many 
shall be constmcted; or to prohibit their 
construction altogether. This authority 
grows out of the national character of the 
river, as a great navigable channel of travel 
and of commerce. It follows from this that 
congress can prescribe the place and the 
manner of construction, so as not to inter- 
fere with the navigation, and when congress 
has legislated as to the construction of 
bridges on the Mississippi, within certain 
limits, and declared the mode of construc- 
tion, they can only be built in the way point- 
ed out by congress. Therefore, if any Indi- 
vidual or corporation attempts to construct 
them otherwise, or elsewhere, then congress 
has directed, the United States must have 
the right to prevent it: and there is no doubt 
that this can be done through the civil pro- 
cess of the courts. 

Then what terms has congress prescribed 
for the construction of the bridge proposed 
to be built by the defendant in this case? 
They are contained in the acts of congress 
already referred to. The first section of the 
act of April 1, 1872, authorizes the construc- 
tion of a bridge across the Mississippi river 
at such point on the river within 15 miles of 
the town of Clinton, in the state of Iowa, 
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as may accommodate the Chicago, Burling- 
ton & Quincy Hallway, and its connections 
on the west side of the river. And this sec- 
tion contains various directions as to the 
manner in which the bridge is to be con- 
structed; and, also, several provisos, one of 
which is that it is not to interfere with the 
bridge already constructed at Clinton; and 
another is that it sTiall not be considered 
such interference provided it is necessary to 
cross the approaches to that bridge. 

The second section of that act also declares 
still further in what manner the bridge shall 
be constructed, whether it is to be a draw- 
bridge or a bridge without a draw, the space 
between the spans, the width of the draws, 
and various other matters connected with the 
bridge. The third section declares that a 
bridge constructed in the manner pointed out 
in the previous part of the law shall be a 
lawful structure, and shall become a post 
route. The fourth section provides that when 
a bridge has been constructed in the way 
pointed out, different railway companies may 
use the bridge and its fixtures and machin- 
ery, upon such terms and conditions as shall 
be prescribed by the secretary of war, pro- 
vided the parties cannot agree among them- 
selves. Then follows the fifth section, which 
has been so often referred to in the argu- 
ment. That declares "that the structure 
herein authorized (obviously referring to the 
construction of a bridge at a point on the 
Mississippi river within fifteen miles of the 
town of Clinton) shall be built and located 
under and subject to such regulations for the 
security of navigation of said river as the 
secretary of war shall prescribe." 

The first section declares where the bridge 
shall be built, and for what pui-pose. It was 
to accommodate the Chicago, Burlington & 
Quincy Railway, and its connections on the 
west side of the river. Undoubtedly the 
secretary of war was subject to the condi- 
tions contained in the first section— he could 
not go beyond them. But the fifth section 
contains a qualification of the terms and con- 
ditions in the first section which the secre- 
tary of war was to see should be carried out. 
They were, that while it was to be con- 
stnicted for a particular purpose, it should 
be 30 constructed that the security of navi- 
gation of the river should not be interfered 
with. 

And therefore it became the duty of the 
secretary of war, imder this fifth section, 
when the question was presented to him of 
the construction of a bridge at a particular 
place, as stated in the first section, to see 
that it should be so constructed as to pre- 
serve the navigation of the river. 

That being so, I think we are enabled to 
construe the remainder of this law. The 
sixth section authorizes the Muscatine & 
Western Railroad Company to construct and 
maintain a bridge across the Mississippi 
river at the city of Muscatine in the state of 
Icwa. This bridge was to be constructed 



according to the terms and conditions con- 
tained in the previous parts of this law, sub- 
ject to them in all respects; but of course 
only so far as the language made the case 
applicable. As to this, and as to the seventh 
and eighth sections, that part of the first 
section which refers to the Clinton bridge 
would not be applicable. 

Then, as to the bridge authorized to be 
constructed at Muscatine, the fifth section 
applied to it, and while the section limited 
the construction of the bridge at Muscatine, 
still the secretary must see that it should 
be so constxructed that the navigation should 
not be impaired or affected. 

Then the seventh section, which refers to 
the construction of a bridge between the 
coimties of Carroll and "Whiteside, in the 
state of Illinois, and the counties of Jack- 
son and Clinton in the state of Iowa, uses 
this language: "That a bridge shall be con- 
structed and maintained at any point that 
these companies may select." And the same 
language is used in the eighth section, which 
particularly refers to this defendant, and 
authorizes the construction of a bridge be- 
tween the county of La Crosse, in the state 
of Wisconsin, and the county of Houston, in 
the state of Minnesota. But in both these 
sections the construction of the bridge in 
each case is subject to all the terms and re- 
quirements contained in the foregoing sec- 
tions of the act. 

Then the question is, how far the fifth 
section affects tie eighth section, and wheth- 
er it was intended by the law-makers that, 
in authorizing the bridge to be constructed 
between the county of La Crosse, in "Wis- 
consin, and the county of Houston, in Min- 
nesota, the secretary of war was to deter- 
mine, as to the construction and the location 
of the bridge whether the point that they 
selected would interfere seriously with the 
navigation of the river, and so had the right 
to declare that the bridge should not be con- 
structed there. 

There is an apparent conflict between this 
section and the fifth section, provided we 
construe the word "locate" in the fifth sec- 
tion as meaning what in its popular sense 
it is supposed to mean, the placing of the 
bridge at a particular point on the river. 
But we think that the fifth section must be 
construed as qualifying the seventh and 
eighth sections precisely in the same way 
as it qualified the first section, and that it 
meant to say, "You can construct your 
bridges at such points as you may select, 
subject to the power or authority of the 
secretary of war to decide whether that 
point is such as to seriously affect naviga- 
tion of the river, and if it does, that he shall 
have the right to say that the bridge cannot 
be constructed there." 

Congress, as has been said, would un- 
doubtedly have the right to declare where 
the bridge shall be constructed. Having that 
right, it can delegate the authority to one oJ' 
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the chiefs of a department, and confer upon 
him the right> and that we think it has done 
in this ease. 

The individual or the corporation con- 
structinjr a bridge has his or its own inter- 
est alone to consider in the construction, but 
the secretary of war, as representing the 
United States, has to consider other inter- 
ests—First, the navigation of the river; sec- 
ondly, under the act of June 4, 1872, the 
convenience of access to the bridge; third, 
the wants of railways and highways cross- 
ing the river. 

So that I think that the language as used 
in th6 seventh and eighth sections must be 
considered as qualified by the language con- 
tained in the fifth section. And this will 
appear more manifest from "the act of June 
4, 1872. The view I was first inclined to 
take of that act was that it might be con- 
sidered as only referring to acts that were 
subsequently to be passed by congress, au- 
thorizing the construction of bridges. It un- 
doubtedly does so refer, and intended to de- 
clare that if congress should thereafter pass 
any act authorizing the construction of 
bridges upon the Mississippi river, the terms 
and conditions contained in the fifth section 
of the act of April l, 1872, should be con- 
sidered as applying. 

But it is probable that congress had a still 
further object in the passage of this last act, 
inasmuch as the language contained in the 
seventh and eighth sections of the law of 
1872 was general. They intended to make, 
the case so clear in relation to any bridge 
that might thereafter be constructed as to 
remove all doubt upon the subject, and there- 
fore said explicitly, that in relation to any 
bridge thereafter constructed the terms of 
the fifth section of the act of April should 
apply. And then the act of June 4th adds 
this clause to the previous part of the act, 
"that in locating the bridge the secretary of 
war shall have due regard to the security 
and convenience of navigation, to conveni- 
ence of access, and to the wants of all rail- 
ways and highways crossing the river;" 
rather, I think, as my brother judge has said, 
adding significance and point to the mean- 
ing of the term as used in the fifth section of 
the act of April, and showing that the sec- 
retary of war must exercise a discretion as 
to these particular matters in the location of 
the bridge. 

One of the principal objects was to pre- 
vent the multiplicity of bridges, to have as 
few bridges as possible across this great 
river, and, therefore, to compel railways and 
highways which must make the transit of 
the river, and which were not widely sep- 
arate, to use one bridge. 

Now this is a great power undoubtedly, 
and affects immense interests, and the de- 
fendant feels, with some justice, perhaps, 
that it has been exercised in derogation of 
its own pecuhar rights and privileges. But 
that was a matter for congress to determine. 

r6KED.CAS.~80 



The authority of congress over the river is 
manifest. It can exercise it against the in- 
terest of particular corporations or locali- 
ties, and, as it ig a legislative power, it is 
not for the judicial department of the gov- 
ernment to interfere with it. 

It is perhaps true that the seci-etary of 
war has only a negative upon the acts of the 
defendant, as to the construction of a bridge, 
and that he can only indirectly declare 
where the bridge shall be constructed. But 
that he has the right under these laws to 
say that the bridge shall not be constructed 
at a given point, because if constructed there 
it will interfere unnecessai*ily with the navi- 
gation of the river, and that there will not 
be due regard to the convenience of access, 
and to the wants of railways and highways 
crossing the river, we can have no doubt. 

It may be difficult for us to understand as 
a matter of fact, looking xipon this river in 
the light of the evidence, how it is that a 
bridge cannot be built anywhere else except 
at the foot of Mount Vernon street, between 
the counties of La Crosse and Houston, but 
still that is not a question for our consider- 
ation. 

On the whole, therefore, we think, for the 
reasons stated, that it is competent for the 
United States to come into this court and 
ask that the defendant shall not be per- 
mitted to construct the bridge at the place 
proposed, because the secretary of war has 
indicated his disapprobation of that point. 
Technically, perhaps, his objection is not in 
such form as it should have been. But his 
disapprobation is apparent, and cannot be 
ignored by the court 

The injunction will therefore be ordered. 

[The injunction was subsequently made per- 
petual. Case No. 15,779.] 



Case No. 16,779. 

UNITED STATES v. MILWAUKEE & ST 
P. RY. CO. 

[5 Biss. 420.] 1 

Circuit Court, "W. D. Wisconsin. Sept, 1873. 

Bridges— Navigable Waters— Poweu to Locate 

— COSDITIONS PbESCUIBED BY SeORE- 

tart op War. 

1. The federal courts will not review a de- 
cision of the head of the department on a mat- 
ter referred to hun by congress for determina- 
tion. 

2. In the construction of statutes courts 
should give to words their ordinary meaning, 

3. In the act of June 4th, 1872 [17 Stat 215], 
congress designed that the secretarv of war 
should locate the bridge across the Mississippi 
river, to accommodate all the interests in- 
volved. 

4. By the fourtn section of the act of April 
1st 1872 [17 Stat 46], the secretary of war had 
authority to pass upon the location of the bridge 
and this court will not review his decision, but 
will assist in enforcing it 



1 [Reported by Josiah H. Bisseli. Esq., and 
here reprinted by permission.] 
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5. The secretary having disapproved a loca- 
tion selected by the company, it has no right 
to construct a hridge at that point. 

6. A disapproval by the secretary is binding, 
though not espressid in the manner and form 
required by the act. 

7. Where congress has prescribed the limita- 
tions and conditions upon which a. bridge may 
be constructed, a company has no right to build 
a bridge otiierwise. 

8. The federal courts have jurisdiction of a 
suit by the United States to restrain the placing 
of obstructions in its navigable waters. 

[This was a motion for an injunction to 
restrain the defendants from building a 
bridge across the Mississippi river, in the vi- 
cinity of La Crosse. For hearing on an ap- 
plication for preliminary injunction on bill 
and affidavits, see Case No. 15,778.] 

HOPKINS, District Judge. The right of 
the government to the injimction applied for 
is based upon the decision or action of the 
secretary of war under the authority con- 
ferred on him by section five of the act of 
April 1st, 1872 (17 Stat. 46), and by the act 
of June 4th, 1S72 (17 Stat. 215). The extent 
of that authority is the first question to con- 
sider and settle. 

It is claimed by the plaintiff that by those 
acts he was empowered to pass upon the 
question of the location of the bridge by the 
company; that the right given to them by the 
eighth section of the act of April 1st, supra, 
to select the point to build the bridge was 
subordinate to the judgment of the secretary 
of war; that the selection by the railroad 
company was not final, but subject to the 
approval or disapproval of that officer. 

If this is the true construction of the acts, 
tlie power of the court in the premises is 
greatly restricted, for we think the doctrine 
is well settled by the United States supreme 
court, in an unbroken series of decisions, that 
when a matter is referred to one of the heads 
of the department for his determination which 
involves the ascertainment of questions of 
fact in order to a proper exercise of bis judg- 
ment, that the decision of such officer is con- 
clusive, unless the act conferring the author- 
ity, or some other act, authorizes an appeal 
or review of such decision. U. S. v. Wright, 
11 Wall. [78 U S.3 648. 

This court, therefote, is not authorized to re- 
view his decision or inquire whether his rea- 
sons assigned for it are sufficient, if the acts 
clothe him with such authority. If such an 
officer, in the discharge of the duty imposed 
upon him, makes a mistake, the remedy of the 
party injured is by appeal to the law-making 
power, and not to the courts. 

The defendant denies that the secretary 
was authorized by either of the acts above re- 
ferred to to pass upon the question of the lo- 
cation of the bridge, and insists that their 
right to locate the point to build the bridge 
was absolute, and that the power of the sec- 
retary related only to the manner of con- 
structing, and to the plans of the bridge and 



the way and manner of "locating" the bridge 
at such place; that the word "Ipeate" has ref- 
erence to the position and construction of the 
bridge at the point selected by the company, 
and that the secretary's action in disapprov- 
ing the location, and his claim to decide that 
question, were without authority and void; 
also that the word "locating," used in the act 
of June 4th, must be held to have been used 
in the same sense; that the direction to the 
secretary in that act, to have regard to the 
convenience and accessibility of other rail- 
roads and highways to the place selected, re- 
lated to the mode of construction so as to ac- 
commodate such interests, but did not allow 
him to forbid the building of the bridge at 
such point This, 1 think, is too narrow and 
restricted a meaning to give to the word "lo- 
cate" as used in these acts. 

Courts in the construction of statutes are to 
give to words their ordinary meaning; to pre- 
sume that they were used by congress in their 
ordinary sense; neither to enlarge nor restrict 
unduly their signification, and if possible give 
to evei*y word its full meaning; when that is 
impossible, to give such construction as best 
to carry out the intention of the legislature 
as gathered from the whole act. 

To my mind the act of June 4th throws 
great light upon the meaning of congress on 
the subject They are charged with the duty 
of preserving and protecting the free naviga- 
tion of the aiississippi river. They have exclu- 
sive jurisdiction over that subject, and as it 
had now become necessary in the march of 
improvement and to satisfy the demands of 
commerce, to permit transit across the river 
by means of bridges, which, however skill- 
fully planned and constructed, do, to some ex- 
tent, interfere w-th the free use of the river, 
it is theJr duty to limit the number of such 
bridges as much as possible; and in order to 
accomplish that purpose, it seems to me that 
congress, by the act of June 4th, supra, or- 
dained that, in addition to the authority con- 
ferred by the fifth section of the act of April 
1st, that "in locating any such bridge, the 
secretary of war shall have due regard to the 
convenience and security of navigation, to 
the convenience of access and to the wants 
of all railways and highways crossing said 
river." The object of this provision, to my 
mind, was to require the secretary of war to 
have the bridge located so as to accommodate 
all those Interests, and thus prevent the mul- 
tiplicity of bridge's at the same locality. 

I cannot conceive of any other purpose for 
directing the seeretaiy in the discharge of his 
duties under the act to have regard to such 
other interests. The fourth section of the act 
of April 1st authorizes the secretary to pre- 
scribe the terms and conditions upon which 
other railroad companies may use such bridge. 
Thus the intention of congress is manifest, 
that the secretary of war was clothed with 
the authority of passing upon the question of 
locality, and might, as a matter of course, 
disapprove of any location that should not 
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fulfill the conditions of the act;, that there- 
fore he had jurisdiction and authority to pass 
upon the question whether the place selected 
by the defendants would fulfill the conditions 
-and requirements of the act, and having de- 
cided that It would not, the court cannot re- 
view his decision; but must, to the extent of 
its power, assist in enforcing it when appeal- 
ed to for that purpose. 

It is unnecessary to pass upon the question 
'Of the right of the secretary to locate a bridge; 
but if he has the authority to reject the loca- 
tion of the defendants, practically as well as 
logically, such power would spring from his 
right to negative all selections or locations 
made by others. But this is perhaps immate- 
rial to the decision of this motion, and it is 
noticed simply because it was so earnestly 
-pressed upon our attention on this argument. 
The attorney-general, in his opinion read on 
the argument, holds that the secretary had 
not the authority to locate, by which I pre- 
sume he meant primarily, but had the author- 
ity to disapprove of a location selected by 
the company, and -that when he does so, the 
T)ridge cannot be constructed by the company 
at such point That construction is in ac- 
cordance with my intei-pretation of the law. 

The defendant has made a very strong case 
In the affidavits read on this motion upon the 
merits of the ease, and has shown by affida- 
vits of men stilled in the navigation of the 
river, and in the construction of railroad 
"bridges over navigable waters, that this loca- 
tion is less injurious to the navigation of the 
Tiver than the one indicated by the secretary 
of war; and that it is equally as convenient 
and accessible to other railroads and high- 
ways. If we were at liberty to pass upon that 
"branch of the case, we should feel compelled 
to hold so. • But, as before stated, we think 
we are not authorized to consider that ques- 
tion on this motion. In saying this we- do 
not mean to b** understood as questioning the 
correctness of the decision of the' secretary, 
for he evidently had not this evidence before 
Tiim when he made his decision, and what we 
■say touching the merits is predicated upon 
the facts proven before us on this motion. 

The question was raised by defendant that 
the secretary had not disapproved of the loca- 
tion in tlie form and manner as required by 
the act It may be that his proceedings have 
not been strictly formal, but we find no diffi- 
culty in discovering from the records that he 
bad repeatedly disapproved of the location, 
and had finally notified the defendants that 
the matter was fully settled and closed as 
far as he was concerned, so that the objec- 
tion is not tenable. 

It was also claimed by the counsel for the 
defendant that they had a right to build a 
bridge without the authority of congress. 
Suppose that to be so in places where con- 
gress have not acted on the subject I think 
the right does not exist where congress have 
•acted and prescribed the limitations and con- 
■ditions upon which a bridge may be construct- 



ed, as they have done in this case. Wilson v. 
Blackbird Creek Manuf'g Co., 9 Wheat [22 
TJ. S.] 1. 

The objection that the court has not juris- 
diction, and that the United States cannot 
maintain a suit in this court to restrain the 
placing of obstructions in its navigable wa- 
ters within this district, and to compel their 
removal, is not sustained by the authorities, 
and it is sufficient to say that the right of 
the government to proceed in equity by bill 
in such cases is clear upon principle and au- 
thority, 

I therefore think that the motion of the 
plaintiff- for the injunction to restrain the 
defendants from building the bridge across 
the Mississippi river at the point mentioned 
should be granted, and an injunction for that 
pui-pose will issue in accordance with the 
prayer of the bill. 



Case Wo. 15,779a. 

UNITED STATES v. The MINE0LA.1 

District Court S. D, New York. May 22, 
1879. 

CoLusiON BETWEEN' Steamers— EsoESsiTz Speed 

— SrGITALS, 

[1. A steamer coming down the East river 
at night ijs in fault for approaching, at a speed 
of 10 miles an hour, a group of three vessels 
crossing the river both ways in front of her, 
especially after she has failed to get any an- 
swer to her first signal.] 

[2. Vessel held not in fault for failure to ob- 
serve a weak signal blast given by an ap- 
proaching steamer which was not seen because 
of the interposition of another steamer.] 

[3. The ferryboat M., going from New York 
to Brooklyn at night, was turning to go up the 
East river while the steamer P. was coming 
down midehannel. Between them, obstructing 
the view, were two other steamers, going 
towards the New York shore. The M. discov- 
ered the P. as the latter was sheering towards 
the Brooklyn shore to pass behind the inter- 
vening steamers, and signaled that she would 
pass the P. to starboard. The latter, however, 
answered that she was going to port, whereup- 
on the M. immediately commenced backing,, 
and continued to do so until struck by the P. 
Held, that the M. was not in fault.] 

[This was a libel by the United States 
against the steam ferryboat Minepla to re- 
cover damages for a collision between the 
Mineola and the lighthouse tender Putnam.] 

Sutherland Tenny, Asst U. S, Dist Atty. 

Mr. Duer and B. D. Silliman, for claimants. 

CHOATE, District Judge. This is a libel 
to recover damages caused by a collision be- 
tween the steamer Putnam, a government 
lighthouse tender, and the steam ferryboat 
Mineola, The collision happened on the 
evening of the 21st of March, 1876, about 8 
o;clock, in the East river. The night was 
clear and starlight; the tide, strong ebb; 
the wind, fresh from the southwest The 
Putnam was coming down the East river, 
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bound from Northport, L. I., to Governor's 
Island. The Mineola was bound from her 
slip at Fulton Ferry, New York, to her slip 
at Fulton Ferrj, Brooldyn. When the Put- 
nam was about opposite Catharine Street 
Ferry, on the Brooklyn side, she observed 
the Mineola leave her slip on the New York 
side. The Putnam was then coming down 
about the middle of the river at a ^eed, 
with the tide, of about 10 miles an hour. 
Almost at the same time that the Mineola 
left her slip, the ferryboat Hamilton left 
the Fulton Ferry slip on the Brooklyn side 
lor Fulton Ferry, New York. The steam- 
ship City of Hartford had come down the 
East river on the Brooklyn side, and was 
at about the same time rounding to in the 
river to go into her berth at Peek Slip. The 
wheels of the City of Hartford were stop- 
ped, and she was ahead of the Hamilton, 
and so much in her way that the Hamilton 
found it necessary to slow and stop for her, 
after leaving her slip. The Mineola, in go- 
ing out on an ebb tide, went out on a star- 
board wheel to counteract the effect of the 
tide, and she could not so overcome the ef- 
fect of the tide as to head up the river tiU 
she got about to the middle of the stream. 
When the Putnam was nearly abreast of 
Catharine Ferry, on the New York side, the 
Mineola was dear of her slip and the Ham- 
ilton dear of hei-s, and both steering nearly 
sti-alght across the river, and the City of 
Hartford nearer the middle of the river than 
the Hamilton, and heading towards the New 
York shore. The Putnam then, when the 
two ferryboats were well out in the river, 
gave one whistle, a single blast, which does 
not appear to have been observed on either 
the Hamilton or the Mineola. This may be 
accounted for by the fact that the whistle of 
the Putnam was not loud, and the wind was 
towards her. She proceeded on her course, 
and, no answer being given, she gave anoth- 
er single whistle. This was heard on the 
Hamilton, and understood by her to be a 
signal that the -Putnam would cross her 
bows. It was not heard on the Mineola. At 
this time the relative positions of the ves- 
sels had changed. Thfe Mineola had reached 
the middle of the river, and was turning so 
as to head up stream, but not yet heading 
directly up. The Hamilton had gone so far 
ahead as to be between the Mineola and the 
Putnam, and the City of Hai-tford was ly- 
ing across the river, slowing, moving to- 
wards her slip, and stiU a little in advance 
of the Hamilton. The pilot of the Hamil- 
ton, on receiving, as he supposed, this signal 
from the Putnam, was just making his prep- 
arations to respond to obey the signal, when 
he observed the Putnam suddenly sheer to- 
wards the Brooklyn side, to pass imder his 
stem, and he therefore kept on his course. 
Almost immediately after this signal was 
given by the Putnam, and this change of 
her course, the Mineola, being now headed 
well upstream, saw. the white light— the 



masthead light— of the Putnam over the up- 
per works of the Hamilton. The pilot of the 
Mineola made it out to be a steamer com- 
ing down the river, and heading somewhat 
towards the Brooklyn side, and evidently- 
coming astern of the Hamilton and the City 
of Hartford. This second signal whistle of 
the Putnam had been intended as a signal for 
the Jlineola, which had been seen by the Put- 
nam before -the Hamilton intei-vened be- 
tween them. The pEot of the Mineola, on 
seeing the light of the Putnam, and observ- 
ing that she was intending to go astern of 
the Hamilton, conduded that. the Putnam 
and the Mineola could not sa.fely undertake 
to pas's each other on the port side after the 
Putnam should pass astern of the Hamilton; 
that there would not be room or time enough 
for them to execute this maneuver after the 
Putnam got by the Hamilton. He accord- 
ingly gave a signal of two whistles, indicat- 
ing his intention to pass the Putnam on the 
starboard side. The Putnam immediately 
responded with a single whistle. She was 
still hidden from the Mineola by the Hamil- 
ton. The Mineola, on receiving this signal, 
instantly slowed, stopped, backed, and contin- 
ued to back tiU the collision. ThePutnam,at 
or before the time she got the two whistles 
from the Mineola, stopped her engines. She 
did not back. Having the tide with her, 
she continued to have considerable headway. 
She passed the Hamilton very near her 
stern. I think the preponderance of the tes- 
timony is that she sheered to starboard at 
or immediately after getting dear of the 
Hamilton; that, when the Hamilton first un- 
covered her to the Mineola, the green light 
of the Putnam was seen from the Mineola -^ 
that then, as she came on her, her green 
light disappeared, and her red light ap- 
peared. This is the testimony of the look- 
out on the Mineola, and it corresponds with 
the movements of the Putnam, as observed, 
both from' the Hamilton and the Mineola. 
The two vessels came together, their port 
sides striking each other a glancing blow, 
doing some damage. 

That there was fault on the part of the 
Putnam cannot be doubted. She was com- 
ing at too high a rate of speed as she ap- 
proached this group of vessels crossing 
abead of her both ways, in a very narrow 
part of the river; and especially as her sig- 
nals were not answered, and she could not 
certainly determine how, or upon what 
course, the Mineola was going, she should 
have sooner slowed and stopped, or, having 
run on as she did till she stopped, she should 
then have backed. The vessels were so near 
together at the time the Putnam stopped 
that they came together, although the Mine- 
ola instantly badced, on getting the Put- 
nam's answer of one whistle to her own sig- 
nal of two whistles. 

The only serious question in the ease Is 
whether the Mineola was also in fault. It 
is urged that she was in fault in not observ- 
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ing the first or second signals '^ven by the 
Putnam, and in not, in obedience to those 
signals, keeping towards the Brooklyn side, 
in order to pass the Putnam on her port 
side. In respect to the first signal given by 
the Putnam, as the ve^els were then so far 
apart, and especially as there were two 
steamboats in the river nearer to the Put- 
nam than the MIneola, for either of which it 
might weU have been supposed to have been 
intended, if it had been observed, it can 
iiardly be claimed to have been a fault that 
it was not taken notice of by the Mineola, 
It is to be obsei-ved, also, that this first 
whistle was apparently not heard by the 
Samilton, although the Putnam was seen 
from the Hamilton at or about the time it 
was shown to have been "blown. This is of 
«ome importance as corroborating the testi- 
mony to the effect that the Putnam whistle 
was not a loud whistle. I do not think the 
testimony warrants the conclusion that the 
Jlineola was in fault in not observing the 
second whistle of the Putnam. The Mine- 
^la was then only partly turned up the 
stream. The Putnam was hidden from her 
"by the Hamilton and the City of Hartford. 
It is doubtful if the whistle was loud enough 
to reach the Mineola, except veiy faintly. If 
It had been heard, and had been under- 
stood to come from the Putnam, the natu- 
ral conclusion of the pilot of the Mineola 
would have been that it was intended for 
the Hamilton, as the pilot of the Hamilton 
himself understood it; and, if this iiad been 
so, it could not have called for any move- 
ment of the Mineola to avoid the Putnam, 
■since the Putnam must, if intending to 
cross the bows of the Hamilton, have sheer- 
ed sharply towards the New York shore, 
and cleared the Mineola without any change^ 
in the course of the Mineola straight up the 
river, which she was then on the point of 
taking. The real question is whether the 
judgment of the pilot of the Mineola was 
■correct, when he made the white light of 
the Putnam over the Hamilton, that the 
•only safe way for them to pass with the 
Putnam going astern of the Hamilton was 
on each other's starboard hand; and on this 
question, while the testimony is conflicting, 
I think the preponderance of the evidence is 
in favor of the Mineola. Her headway was 
chedced by turning to head up the river. 
The distance of the Hamilton ahead was 
short. The Putnam was obviously on a 
sheer towards Brooklyn to get by the Ham- 
ilton. If the Putnam kept on in the same 
•course, she had ample room between the 
Mineola and Brooklyn shore to pass safely. 
If the Mineola attempted to run between 
the Putnam and Brooldyn with the Putnam 
■on this sheer, it was at least doubtful if it 
■could be done Having formed this judg- 
ment as to the situation, the pilot of the 
Mineola gave the proper signal, and when 
the Putnam gave the contrary signal he in- 
stantly did all he could to avoid the colli- 



sion. He instantly badced, and continued to 
back till the boats came together. The tes- 
timony does not show that the movements 
of the Mineola were governed, as suggested 
by the libeUants* counsel, by the motive on 
the part of the pilot to keep a convenient po- 
sition to make his shp, rather than to avoid 
the Putnam and prevent a collision. The li- 
bellants have faUed to sustain their allega- 
tions of negligence against the Mineola, and 
the libel must be dismissed. Libel dismissed. 



Case Wo. 15,780. 

UNITED STATES v. MINER. 

[11 Blatchf. oll;i 19 Int Kev. Bee 101.] 

Circuit Court, £>. D. New York. March 11, 
1874. 

Criminal Latv— Former Jeopakdt— Possessioh 
OP Counterfeit Plate. 
A defendant was tried on an indictment char- 
ging him with the possession of a counterfeit 
plate, and was acquitted. A second indictment 
was found against him, charging him with the 
possession of another counterfeit plate. He 
pleaded to the latter indictment, that he had been 
once tried and acquitted of the same act of pos- 
session stated therein. From the evidence giv- 
en on such trial, and which was the evidence to 
be given on the trial of the second indictment, 
it appeared, that the act of possession charged 
was but a single act, and that the first trial 
necessarily involved a determination of the 
act of possession charged in the second indict- 
ment. The verdict of the jury on the first 
trial met with the approval of the court, and it 
advised the district attorney that the defend- 
ant ought not to be again put on trial upon the 
same evidence, and that a nolle proseaui ought 
to he entered on the second indictment. The- 
district attorney accordingly moved that a nolle 
pi-osequi be entered, and the motion was grant- 
ed. 

[This was an indictment against Joshua 
D. Miner, charging the possession of a coun- 
terfeit plate, with unlawful intent] 

Ambrose H. Purdy, Asst. Dist Atty., and 
Ketchel & Jelliff, for the United States. 

William Fullerton and Charles F. Mc- 
Lean, for defendant. 

BENEDICT, District Judge. In this case, 
the defendant has interposed a plea of for- 
mer jeopardy. He is, in the present indict- 
ment, charged with the possession of a cer- 
tain $2 counterfeit plate, with an unlawful 
intent, and the plea avers that he has been 
once tried and acquitted of the same act 
of possession stated in this indictment It is 
agreed, that the evidence which the district 
attorney proposes to give on the trial of 
the present indictment is, in every respect, 
substantially the same as that given upon 
the trial of the former indictment and that 
it may be referred to upon this issue. This 
evidence shows the existence of two coun- 
terfeit plates, with the possession of one 
of which the defendant was charged in the 
former indictment, and as to the possession 



1 [Reported by Hon. Samuel Blatchford, Dis- 
inct Judge, and here reprinted by permission.] 
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of the other in this. But, from the evidence, 
the court can see that the act of possession 
charged was, as a fact, but a single act, 
and that the trial of the former case neces- 
sarily involved a determination of the act 
of possession ehai'ged in this indictment. 
The two plates were shown to have been so 
connected at the time, that the possession 
of one necessarily involved the possession 
of the other. Where two counterfeits are 
engraved upon the same piece of metal, or 
otherwise so connected as to form, in sub- 
stance, but a single article, and the charge 
is that of unlawful possession, it would seem 
that the possession of both may be made 
the basis of a single charge, and that sep- 
arate trials for each engraving should not 
be permitted. Upon the peculiar facts of 
this case, the inclination of my mind is, 
therefore, in favor of the defendant's plea. 
But, if the law be otherwise, I have no hes- 
itation in advising the district attorney that 
it is not expedient again to present to a 
jury the testimony exhibited upon the trial 
of the former indictment against this man, 
where the possession of the two plates was 
also proved. In that ease, a very intelligent 
jury refused, upon the evidence produced, to 
find that the defendant had the possession 
of the plates as charged. The conclusion of 
that jury met with the approval of the 
court, and it cannot, with propriety, be im- 
pugned; and the prisoner should not be 
again put on ti'ial upon the same evidence. 
Res V. Davis, 6 Oar. & P. 177. If, therefore, 
as a matter of law, the defendant's plea be 
not sustainable, the alternative would be to 
advise the district attorney to enter a nolle 
prosequi in the ease. In either event, there 
would be no trial of this indictment. 

Upon the delivery of the foregoing opinion, 
the district attorney moved that a nolle prosequi 
be entered, and the motion was granted. 



Case No. 15,781. 

UNITED STATES v. MINGO. 

[2 Curt. 1; 1 17 Law Rep. 435; 3 Liv. Law 
Mag. 275.] 

Circuit Court, D. Massachusetts. June 5, 
1854. 

Homicide — Felonious Killing — Self-Defenoe — 

Jdbisdiction—Tuial — Right to 

Open axd Close. 

1. In a capital case the junior counsel has a 
right, in opening, to argue at length the law 
and the facts, but only one counsel has a right 
to close, except where all the witnesses exam- 
ined by the defendant's counsel have been 
previously examined before the grand-jury, and 
were called at the trial by the government. 

2. M. killed J. with a dangerous weapon, and 
the evidence was contradictory as to provoca- 
tion, and as to which was the assailant. The 
court instructed the jury that it was incumbent 
upon the government to prove a felonious kill- 
ing, and if upon the whole evidence, the gov- 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



ernment had failed to satisfy the jury beyond 
a reasonable- doubt, that the killing was felo- 
nious, the verdict of the jury must be: "Not 
guilty of murder." 

[Cited in brief in U. S. v. Sickles, Case No. 
16,287a.] 

[Cited in brief in State v. Evans, 65 Mo. 576.]. 

3. It is not usual to call upon the government 
to offer direct evidence to prove that the de- 
fendant was first apprehended within the dis- 
trict where he is tried, and if there is evidence- 
to show that the defendant committed the of- 
fence in a ship then on the voyage direct to B.,. 
a port in the district, and the prisoner is in 
custody in B., the jury is warranted in finding- 
the fact that he was first brought into B. 

4. If two fight with deadly weapons in a 
mutual combat, begun in hot blood, and death 
ensue, it is manslaughter. 

5. When killing in self-defense is justifia- 
ble. 
[Cited in State v. Donnelly, 69 Iowa, 707, 
27 N. W. 370.] 

This was an indictment for murder, com- 
mitted by the defendant [Joseph MingoJ 
upon William Johnson, on board of the' 
American ship John Dunlap, on the high 
seas. At the trial the killing was fully- 
proved, and the defendant contended that 
it ' was done in excusable self-defence. 
From the evidence it appeared that the de- 
fendant and the' deceased were both sea- 
men, on board of an American ship, which 
at the time of the homicide, was on the voy- 
age from Apalachicola to Boston; that be- 
ing previously acquainted, they had shipped 
at Boston for the voyage out and back; that 
the defendant was a Haytien negro; and 
the deceased a colored man from Baltimore;: 
and expressions of iU-will and anger by 
each party to the other, before and on the 
day of the killing, were put in evidence. The- 
evidence was also uncontradicted, that about 
eight o'clock on the morning of the thir- 
tieth of January, after some conversation^ 
the two negi'oes came together on deck, 
near the fore-hatch, Johnson holding a large 
hatchet, and Mingo a sheath knife, in his- 
right hand, that each used his weapon against 
the other, and that Johnson received three 
stabs in the belly from Mingo's knife, and 
died of one of them nest morning. But as- 
to which party made the advance and attack,, 
on which side of the deck they met, in what 
direction they first moved, at what time in 
the affray either armed himself, at what 
time the stabs were given, and what words- 
were used before they met, the testimony of" 
nine witnesses, who were on deck and saw 
the affray more or less completely, was con- 
tradictory. The defendant's counsel prayed 
the court to instruct the jury in conformity 
with the opinion of Mr. Justice Wilde, in Com. 
V. York, 9 Mete. [Mass.] 93: "1. That when 
the facts and circumstances accompanying a 
homicide are given in evidence, the question 
whether the crime is murder or manslaugh- 
ter, is to be decided upon the evidence, and 
not upon any presumption from the mere act 
of killing. 2. That if there be any such pre- 
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sumption, it is a presumption of fact, and 
if tlie evidence leads to a reasonable doubt, 
whether the presumption be well founded, 
that doubt will avail in favor of the prisoner. 
3. That the burden of proof in every criminal 
case, is on the commonwealth to prove all 
the material allegations in the indictment, 
and if, on the whole evidence, the jury have 
a reasonable doubt whether the defendant is 
guilty of the crime charged, they are bound 
to acquit him." The defendant's counsel also 
prayed the court to instruct the jury, that as 
no evidence had been offered to prove that 
the defendant was first apprehended, or 
brought within this district, he was entitled to 
an acquittal. * 

B. F. Hallett, U. S. Dist Atty. 
J. H. Prince and P. E. Parker, for the 
prisoner. 

Before CURTIS, Circuit Justice, and 
SPRAGUE, District Judge. 

Before the argument, CURTIS, Circuit Jus- 
tice, stated to the counsel that "in a capital 
case the junior counsel has a right to argue 
at length the law and the facts, but only one 
counsel has a right to close. In this case, 
however, as all the witnesses are government 
witnesses, and none were called for the de- 
fence but those whom the government de- 
clined to examine, two counsel will be per- 
mitted to dose, in full, on the law and facts, 
not, however, malting this a precedent for 
cases in which the prisoner's counsel calls 
witnesses not examined before the grand- 
jury, and sworn on the part of the govern- 
ment" 

In summing up to the jury, CURTIS, Cir- 
cuit Justice, said: To bring this case within 
the jm-isdiction of the court, the jury must 
be satisfied, 1. That the offence was commit- 
ted on board an American vessel; 2. That the 
deceased and the prisoner were -of the crew; 
3. That the prisoner was first apprehended 
within this district. The first proposition is 
admitted by his counsel; the second, there is 
much and uncontradicted evidence to prove. 
Of the third, no direct evidence has been of- 
fered. But you have evidence to show that 
the ship was bound to Boston, and that the 
defendant is in custody in Boston. It is not 
usual to call upon the government to -offer 
direct evidence on this point, and during the 
introduction of the evidence, the defendant's 
counsel made no point upon it, so as to induce 
the government to bring forward direct evi- 
dence. The evidence now in the ease to 
which I have alluded, is sufiieient in law to 
warrant the jury in finding the fact. 

The fact of the killing being proved, and 
not denied, one of three views may be taken 
of it: First, that Mingo first attacked John- 
son; that he made the attack with a danger- 
ous weapon; and that though Johnson resist- 
ed with a dangerous weapon, Mingo killed 
him. If a man attacks another with a dan- 
gerous weapon, and kills him, no sufficient 



provocation appearing, the law presumes 
malice from the act. And if you find that 
Mingo attacked Johnson with a dangerous 
weapon, and killed him, without other provo- 
cation than words, it is murder. On the ques- 
tion of the burden of proof, after consultation, 
the court are of opinion that it is incumbent 
upon the government to prove a felonious 
killing; and if upon the whole evidence the 
government has failed to satisfy the jury be- 
yond a reasonable doubt, that the killing was 
felonious, the verdict must be, not guilty. 
After recapitulating the evidence, the judge 
continued: It is your province, gentlemen, 
to determine whether such a case is proved; 
but I am at liberty to say, and feel it my 
duty to say, that I do not think the govern- 
ment has proved a case of murder beyond a 
reasonable doubt 

The second view is, that previous ill-will was 
borne by each of these men to the other; 
that, being near each other on deck, words 
passed between them; and that both being 
excited and willing to fight, they armed them- 
selves, simultaneously, or nearly so, with dan- 
gerous weapons, both fought and Johnson 
was killed. You will say whether it is made 
out beyond a reasonable doubt, that it was a 
mutual combat, in which both engaged will- 
ingly. If so, it is manslaughter. If the de- 
fendant entered into the combat willingly, he 
cannot say that he killed his adversary in 
self-defence. Where such encounters take 
place deliberately, as in duels, and homicide 
ensues, it is murder; but where it is in hot 
blood, such homicide is manslaughter. 

Third, If it was not a mutual combat, but 
Johnson made the first attack on Mingo with 
a deadly weapon, yet if Mingo could reason- 
ably have avoided killing his adversary, with- 
out certain and immediate danger of his life, 
or of gi-eat bodily injury, the homicide is not 
excused as being in self-defence. But in con- 
sidering whether Mingo could reasonably 
have avoided killing Johnson, the law does 
not demand of him the same coolness and the 
same deliberate exercise of judgment, which 
you, viewing the circumstances after the 
event, and being in safety, can and wiU ex- 
ercise. It requires him not to avail himself 
of such an occasion to indulge his passion. 
He must have acted from a desire to protect 
his own life, and not from a desire to kill his 
adversary; and he must have actually be- 
lieved, at the moment, that the only way to 
protect himself from certain and immediate 
danger of his life, or of great bodily harm, 
was to stab his adversary; and the circum- 
stances must have been such, that you can 
see that Mingo might, reasonably^ and did ac- 
tually so believe, at the time he struck the 
fatal blow. If the circumstances were such 
as that you can see these things, then you 
have a right to say, and should say, he acted 
in self-defence, and is not guilty of man- 
slaughter. 

The jury found the defendant not guilty. 
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Case IsTo. 15,78S. 

UNITED STATES v. MINIFIB. 

[2 Cranch, O. C. 109.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1814. 

Wit MESS — Fkeed Negko. 

A colored person who has been "made free 
in virtue of" ac-t Md. 1T96, c. 67, is not a com- 
petent witness against a white person. 

Indictment, for larceny, against [Christopher 
Slinifie] a white man. 

Mr. Jones, for the United States, offered, as 
a witness, a black man who had obtained his 
freedom by being removed from Virginia to 
Maryland, contrary to the Maryland law of 
1796, c. 67. 

Mr. Key, for defendant, objected; and re- 
lied upon the fifth section of that statute, 
which declares that no slave "who shall be 
manumitted or made free by virtue of that 
act," "shall be entitled" "to give evidence 
against any white person." 

THE COURT (CRANCH, Chief Judge, con- 
tra) rejected the witness. 

CRANCH, Chief Judge, not having the stat- 
ute then before him, supposed it referred only 
to voluntary manumission. 



Case No. 15,788. 

UNITED STATES v. MINTURN et al. 

[21 Int. Rev. Ree. 182.] 

Circuit Court, S. D. New York. AprU, 1872.2 

Customs Duties — Withuuawal bv Vendee — 
LiABiLiTr ON Bond of Okiginal Impokter. 

Where original importers have entered goods 
for warehouse, and given a bond to secure the 
duties, and have subsequently sold the goods 
in bond and authorized the vendees to with- 
draw them from \varehouse on payment of du- 
ties, and the go<*ds are withdrawn without 
payment of the proper duties in full, the origi- 
nal importers are liable on their bond, after 
the withdrawal of the goods, for the balance 
of duties unpaid, and which should have been 
paid on the last withdrawal. 

SHTPMAN, District Judge. This is a suit on 
a bond given to secure the payment of duties, 
dated August 2nd, 1865. The defendants, as the 
successors of Grinnell, Minturn &, Co., are the 
principals, and Clark, the surety. The condition 
will show the object of the bond, and is as fol- 
lows: "The condition of this obligation is such, 
that if the above named principals, oreither of 
them, their or either of their heirs, executors, 
administrators, or assigns, shall, on or before 
one year from the date of the importation of 
the goods, wares and merchandise hereinafter 
mentioned, withdraw the said goods, wares 
and merchandise in the mode prescribed by 
law, from the public store or bonded ware- 
house, where the same may be deposited at 
the port of New York, and well and truly 
pay or cause to be paid unto the collector of 

1 rReprirted by Hon. William Cranch. Chief 
Judsc 1 . 

2 [Affirmed in 106 U. S. 437, 1 Sup. Ct. 402.] 



customs of the said United States for said 
port, the sum of twenty-three thousand seven 
hundred and eighty-seven and "o/ioo dollars, 
or the true amount, when ascertained, of the 
duties imposed by laws now existing, or to be 
hereafter enacted, upon said goods, wares and 
merchandise, the same having been imported 
by them," etc. The goods referred to con- 
sisted of 580 packages of sugar, and were en- 
tered, for warehouse and deposited in the 
public stores. The duties were ascertained 
and liquidated, the weight being 755,621 lbs.; 
rate of duty, 3 cents per lb.: amount of the 
whole, $22,668.63. On the 9th of August, 
1865, Grinnell, Minturn and Co., the importers 
and owners of the sugar, sold the whole cargo 
to Gibson, Early and Co., of Cincinnati, and 
endorsed at the foot of the warehouse entry 
as follows: "We hereby authorize Messrs. 
Gibson, Early and Co. to withdraw the sugars 
described in this entry. (Signed) Grinnell, 
Minturn & Co., August 9, 1865." There were 
three withdrawals. The first for transporta- 
tion, Gibson, Early and Co., August 17, 1865; 
the second for consumption, by Wylie and 
Wade, August 27, 1865, and the third, for 
consumption, by Wylie and Wade, Sept. 4, 
1865. The last two withdrawals were made 
by Wylie and Wade, in pursuance of an au- 
thority to that effect signed by Gibson, Early 
and Co., and entered at the foot of both with- 
drawal entries. 

The act of August 18, 1846, § 1 (9 Stat 53), 
authorizes the warehousing of goods, and pro- 
vides that after the prescribed formalities 
have been observed the said goods, wares and 
merchandise shall be taken possession of by 
the collector or chief revenue ofiicer of the 
port, and the importer, owner or consignee. 
The act then points out the manner in which 
the stores shall be secured, and proceeds as 
follows: "There to be kept with due and rea- 
sonable care, at the charge and risk of the 
owner, importer, consignee or agent, and sub- 
ject at all times to their order upon payment 
of the proper duties and expenses, to be as- 
certained on due entry thereof for warehous- 
ing, and to be secured by a bond of the own- 
ers, importers or consignees, with surety or 
sureties, to the satisfaction of the collector, 
in double the amount of said duties, and in 
such form as the secretary of the treasuiy 
shall decide." The sale in bond of the sugars 
in question was in the usual course, and in 
pursuance of a custom universally recognised 
among m^erchants and by the collector of 
customs. ' The several deliveries were made 
upon the withdrawal entries in the usual way 
and upon the usual authorization to the pur- 
chaser, with the single exception, that at the 
last withdrawal, the officers delivered the 
goods without first exacting the full amount 
of duties due the United States, leaving a 
balance of $1,506.99 unpaid. To recover this 
sum the present suit was brought. The de- 
fendants insisted that under the circum- 
stances they are not liable for the amount 
claimed. Their argument is that their sale.s 



£16 Fed. Cas. page 1273] 



(Case No. 15,785) U. S. v. MISSOUKI 



in bond are part of, a system of dealing with 
■warehouse goods, recognised and sanctioned 
lay the government; that the latter treats the 
vendee as the owner, holds the goods as the 
primary security for the payment of the du- 
ties; and that the parties to the original hond 
are thenceforth no longer principals, but are 
sureties, and as ^uch are entitled to the same 
protection as sureties in ordinary eases be- 
tween individuals. They insist itpon the ap- 
plication of the general principle that where 
a party releases any portion of a primary se- 
curity he, to that extent, releases the surety 
and this, too, whether such discharge of the 
security is the result of a direct and inten- 
tional act, or the result of mere laches. Now 
it is clear upon the proof in this case that the 
permit issued to Wylie and Wade on the 4th 
-of September, 1865, to withdraw the balance 
of this importation, leaving $506.99 of the 
-duties unpaid, was fraudulently or negligent- 
ly iSSued .It does not appear whether this 
was done corruptly or carelessly; but as 
fraud is not to be presumed in the present 
state of the proof, it must be deemed to have 
been issued negligently and improvidently. 
It was laches and gross laches. But assum- 
ing merely for the purpose of testing the 
right of the plaintiffs to the application of the 
rule above stated, that the plaintiffs, after the 
sale of the goods and the recognition of the 
vendees by the custom-house authorities, oc- 
cupied toward the United States the position 
of sureties only, it does not, in view of the 
decided cases, follow that the laches of the 
agents of the government discharged the de- 
fendants. The doctrine that laches is not im- 
putable to the government is too firmly fixed 
to be now shalien. V. S. v. Kirkpatrick, 9 
Wheat. [22 U. S.] 720; U. S. v. Van Zandt, 11 
Wheat. [24 U. S.] 184; Dox v. Postmaster- 
Ceneral, 1 Pet [26 U. S.] 326; Hunter v. U. S. 
5 Pet [30 U. S.] 173; U. S. v. Lyman [Case 
No. 15.047]. 

In Dox V. Postmaster-General, Marshall, C. 
J., after commenting on the case of TJ. S. v. 
Kirkpatrick, and the case of U. S. v. Van 
Zandt, remarks: "These two cases seem to 
fix the principle that the laches of the officers 
of the government, however gross, do not of 
themselves discharge the sureties on an offi- 
cial bond, from the obligation it creates, as 
firmly as the decisions of this court can fix it." 
The same general principle pervades the other 
cases cited, and it follows that the claim of 
the defendants is untenable. Judgment must 
be entered for the plaintiffs for $2,145.94, be- 
ing the amount of principal with interest to 
the first day of the present term. 

[The judgment of this court was affirmed by 
the supreme court. 106 0. S. 437, 1 Sup. Ct 
402.1 
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Case "No. 15^785. 

UNITED STATES v. The MISSOURI. 

[9 Blatchf. 433; i 15 Int. Rev. Rec. 74.] 

Circuit Court, E. D. New York. Feb. 23, 
1872.2 

Penalties— How Recovered— Makifest of 
Cargo — Scienter. 

1. Under section 8 of the act of July 18th, 
1866 (14 Stat 180), which declares that a ves- 
sel shall be holden for the payment of the 
penalty imposed upon her master by section 24 
of the act of March 2d, 1799 (1 Stat 646), 
where goods are brought into the United States 
by her, which are not included or described in 
tlie manifest of her cargo, the vessel may be 
proceeded against in rem, in the admiralty, to 
enforce such lien against her. 

[Cited in The Helvetia, Case No. 6,345; The 
Joshua Seviness, Id. 7,549; Pollock v. The 
Sea Bird, 3 Fed. 575; The Sidonian, 38 
Fed. 442; The O. G. White, 12 C. C. A. 
314, 64 Fed. 581.] 

2. The manifest of the cargo of such vessel, 
filed in the custom house, is competent evi- 
dence on the question as to whether such goods 
were entered on the manifest of her cargo. 

3. It is not neces&ary to the liability of the 
master to such penalty, that it should appear 
he had knowledge that the goods were on board 
of the vessel. 

4. If the absence of such knowledge is to be 
of avail, it must be proved as a defence. 

[Ajppeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

[The steamer Missouri was libelled in a pro- 
ceeding in rem, under the 8th section of tlie 
act of July 18, 1866. to recover the sum of 
$2,998 due to the United States from the mas- 
ter or person in charge of said vessel, as a 
penalty for bringing into the United States 
from a foreign port a quantity of cigars val- 
ued at the sum named and not included in the 
manifest of said vessel, in violation of the 
24th section of the act of March 2, 1799. De- 
cisions in favor of che United States were 
rendered by Judge Benedict, in the district 
court, upon exceptions filed and upon the trial 
of the action. The Missouri [Cases Nos. 9,- 
652 and 9,653]. 3 

John- J. Allen, Asst. Dist Atty. 
Goodrich & Wheeler for claimants. 



WOODRUFF, Circuit Judge. There is, I 
think, some doubt whether the act of July 
18th, 1866, § 8 (14 Stat. 180), which declares, 
that the vessel shall be holden for the pay- 
ment of the penalty imposed upon the master 
(where goods are Imported or brought into 
the United States, which shall not be includ- 
ed or described m the manifest of the cargo) 
by the act of March 2d, 1799, § 24 (1 Stat 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [AflBrming Case No. 9,653.] 

3 [From 15 Int. Rev. Rec. 74.] 
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646), autliorizes a prbcpeding in admiralty for 
the enforcement of the lien thereby declared. 
Its language is, that "such vessel * * * 
may be seized and proceeded against sum- 
marily, by libel, to recover such penalty, in 
any district court of the United States having 
jurisdiction of the offence." The use of the 
term "libel," In the act, is not claimed to be 
conclusive. Indeed, the proceeding in this 
case is, in very form of -words, an informa- 
tion, which is apt to indicate a proceeding to 
enforce a forfeiture based upon a seizure un- 
der the revenue laws of the United States; 
and, in these proceedings, it is styled, a "libel 
of information." It is plausibly argued, that 
the act which gives the United States the 
right to hold the vessel for the payment of 
the penalty imposed on the master, contem- 
plates a seizure in the:first instance and a libel 
founded thereon; that such a proceeding is 
a proceeding at law, in which the owners are 
entitled to a trial by jury; that the vei-y basis 
of the proceeding is, that the master has in- 
curred a penalty; that, for the recovery of 
such a penalty, an action at law, to be tried 
by a jury, w6uld be necessary; that the pro- 
ceeding can only be conducted in the district 
court havhig jurisdiction of the "offence"; 
that the master could only be pursued at law 
for the penalty of the offence; and that it 
ought not to be deemed the intention of the 
legislature to authorize a proceeding against 
the vessel in a form which deprives the own- 
ers of that mode of trial. To hold, therefore, 
that, under the act, a seizure was necessary 
in the first instance, and that the act con- 
templated a libel of the vessel so seized, and 
an intervention and issue thereupon at law, 
to be tried by a jury, as in ordinary seizures 
under the revenue laws, would- do no violence 
to the statute. But, upon reflection, my con- 
clusion is in accordance with the opinion of 
the district judge upon this point. Tlie Mis- 
souri [Case No. 9,652],— and with that of 
Judge Blatchford in the case of U. S. v. The 
Queen [Id. 16,107]. 

The facts seem to me established in con- 
formity with the claim of the libellants. 
More than 200 boxes ol cigars were brought 
into the United States, on board of the steam- 
ship Missouri, which were not entered on the 
manifest of the cargOv but were found secret- 
ed on board. The intent to introduce them 
clandestinely, without the payment of duties, 
was plainly indicated by the circumstances. 

The objections to the evidence by which 
the facts are established are untenable. The 
manifest, and only manifest, of the cargo 
filed in the custom house, is either proof that 
these goods were not on the manifest of the 
cargo, or that no part of the cargo was en- 
tered upon any manifest; for, the proof is, 
that no other manifest was filed. 

The oflSLcers who found the cigars testify to 
the fact, and they identify and prove the 
origLual entry of such fijading, and the seizure 
of the cigars thereupon; whether as official 



documents, or contemporaneous memoranda 
made by the witnesses, which they verify, is-- 
immaterial. It is enough that they are en- 
tries subscribed by them, in the discharge of 
their ofiacial duty, to the truth of which they 
now testify. All certificates of seizure not 
established by express proof, the district 
court rejected, and, in consequence, a large- 
quantity of cigars mentioned in the libel were- 
not included in the estimate of value award- 
ed in this case. 

A decision of the circuit court in the Third, 
circuit— U. S. v. The Stadacona [Case No. 
16,371]— is cited to me, which seems to pro- 
ceed tipon this construction of the statutes— 
that, in order to charge the master of the ship- 
-with the penalty imposed by the act of 1799, 
it must appear that he had knowledge that 
the goods were on board of the ship. It 
would, of course, follow, that, if the master 
is not liable to the penalty, the vessel cannot 
be charged, under the act of 1866. In th& 
opinion, it is, nevertheless, declared, that the 
goods were properly condemned and forfeited. 
It would be possible to suggest, that the pre- 
cise circumstances mentioned in the act of 
1799, which create the forfeiture of the goods, 
are accompanied by the declaration, that the- 
master shall forfeit and pay a sum equal to 
the value, and it is not entirely obvious that 
one of these forfeitures is incurred if the 
other is not also. But, if the decision of the- 
circuit court was correct in that case, it will 
not avail the claimants in this. There, it 
was proved, that the steward of the vessel had, 
without the knowledge of the master, secret- 
ed on board certain pieces of silk, in a place 
which was boarded up and covered with tin. 
The space thus inclosed was apparently whol- 
ly inaccessible, and the master was not aware 
that it had ever been opened. It was, there- 
fore, deemed by the court Impossible for the 
master to enter the goods upon the mani- 
fest, when he had no knowledge that they 
were on board, and could not, by the exer- 
cise of any ordinary diligence, have obtained 
such knowledge; and the court, not without 
much reason, founded in a sense of justice to 
the master, deemed, upon a construction of 
the whole act, that goods so secreted were- 
not a part of the cargo, in such a sense that 
the master was punishable if he did not en- 
ter them on the manifest. I greatly doubt 
that the court intended to adopt the broad 
proposition, that a master could, in all cases, 
protect himself from the penalty, and save 
the vessel from liability, by proof that he had 
not actual knowledge that the goods were on 
board. Such a constrtiction of the act would 
go far to destroy its efficiency for any pur- 
pose. But, even such a construction would 
not avail in this case. It would be necessaiy 
to hold, not only that want of knowledge by 
the master would save him and the vessel 
from the forfeiture imposed by the act, but 
to hold, also, that the libellants must affirm- 
atively prove such knowledge. This, it is- 
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certain, I think, cannot oe required. If -want 
of knowledge will avail, it must, under these 
statutes, although a negative, be proved as a 
defence. The statute makes no qualifica- 
tion. It declares, that, if the goods are im- 
ported or brought in, and do not appear in 
the manifest, the forfeiture is incurred. It is 
a presumption, upon which the statute mani- 
festly proceeds, that the master has entire 
control of the vessel and its lading; that he 
has power to exclude all goods which are not 
properly brought and subjected to entry on 
the ship's papers; and that he is to be pre- 
sumed to know what goods are on board his 
ship; and, if we admit that he may, in a 
case such as that referred to, show that his 
apparent power was evaded and his presump- 
tive knowledge avoided,- and that the goods 
were secretly gotten on board and brought, by 
a fraud or deception practised on himself, 
Avhich no ordinary vigilance would prevent, 
the government may, nevertheless, proceed, 
in the first instance, upon the fact, that the 
goods were brought, and put him, or the own- 
ers of the vessel, to an explanation. In the 
present case, the goods were of very con- 
siderable bulk; they were deposited in not 
less than five or six different places on board; 
they could, apparently, have been discovered 
by very little diligence in examining the ship; 
and they were very readily found by the of- 
ficers of the revenue. Surely, this was suffi- 
cient to put the owners of the vessel to some 
explanation; and they might have examined 
the master himself, if he could testify to any 
want of knowledge that the goods were on 
board. As the ease stands, the proof is, that 
the goods were imported without entry on the 
manifest, and the inference is warranted that 
the master knew it. 

But, the provisions of the act of 1799 it- 
self seem to me to reach this precise ques- 
tion. The proviso to the imposition of the 
forfeiture (section 24) permits the master to 
show that the omission to enter the goods in 
the manifest is by mistake— that is, that the 
"manifest is incorrect by mistake." If, then, 
on arrival, goods are discovered which have 
been brought by seamen or others without 
his knowledge, so that his manifest was made 
in good faith, in the belief that it contained 
all dutiable goods, and his mistake therein is 
shown to be caused by a deceit and fraud 
practiced on himself, he is to make that fact 
appear to the collector, naval ofBLcer and sur- 
veyor, or a major part or them, and, in such 
ease, the forfeiture is not incurred. 

I do not think it necessary to pursue the 
discussion into the other details of the argu- 
ment in behalf of the claimants. In respect 
to those, so far as is material to the conclu-" 
sion, I concur in the decision made in the 
district court The libellants must, therefore, 
have a decree for the amount awarded below, 
with costs. 



UNITED STATES v. The MISSOURI, See 
Case No. 9,652. 



Case Wo. 15,786. 

UNITED STATES v. MISSOURI, K. & T.. 
RY. CO. 

[1 McCrai-y, 624; i 1 Cent. Law J. 428.] 

Circuit Court, D. Kansas. June, 1874.2 

Laso Grant to Aid Railways— Indian Reser- 
vation— Treaty WITH Osage Indians. 

For i-easons similar to those in the case of" 
U. S. v. Leavenworth, L. & G. R. Co. [Case- 
No. 15,582], the lands reserved for the benefit 
of the Osage Indians did not pass, under the 
laud grant of congress, to the state, to and in 
the building of railways, approved July 26, 
1866 [14 Stat. 289]. 

The facts in the case appear in the case of 
the same plaintiff against the Leavenworth,. 
Lawrence & Galveston Railroad Company. 

George R. Peck, Dist. Atty., Wilson, Shan- 
non, and McCon^as & McKeighan, for the- 
United States. 

T. 0. Sears, for defendant. 

Before MILLER, Gireuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice. This case dif 
fers from that of the same plaintiff against 
the Leavenworth, Lawrence & Galveston 
Railroad Company, in this: that the act of 
congress which is the foundation of defend- 
ant's claim to the lands in controversy, was. 
passed July 26, 1866. The significance of 
this difference in the dates of the grants is- 
found in the assertion of defendants that the 
lands in question had then been ceded, by 
the treaty which we have discussed in that 
case, to the United States. It is hence ar- 
gued that, as the United States had then the 
title to these lands, unincumbered by the In- 
dian right of occupancy, there is no reason* 
to suppose they were not included in the- 
general granting clause, or that they were- 
reserved within the meaning of the except- 
ing clause. 

It will be perceived, by looking at the date 
of the act of congress, and the dates of the- 
respective stages of the treaty, that the- 
treaty had passed the senate, but with mate- 
rial amendments, June 26, 1866, one month 
before the approval of this bill by the presi- 
dent. But it had then to be submitted to- 
the Indians for their action on these amend- 
ments. Their approval was given Septem- 
ber 21, 1866, two months after the passage 
of the act of congi-ess, and the treaty only 
became valid and operative by the procla- 
mation of the president of January 21, 1867. 
[14 Stat. 693.] There was, therefore, no val- 
id subsisting treaty by which the Indian title 
to these lands was extinguished when the act 
of July 26, 1866, became a law. But if the 
treaty had been fully ratified at the date of* 
the passage of the act under which defend- 
ants claim, that treaty was, itself, as much 
a reservation of these lands, within the- 



1 [Reported by Hon. Geo. "W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 92 U. S. 760.] 
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meaning of the excepting proviso, as tlie 
treaty of 1825 was in the case we have be- 
fore considered. It directed a sale of all 
these lands. It disposed of all the proceeds 
of the sale, and, by a necessary implication 
in appropriating them to other purposes, they 
were reserved for those purposes. The 
amendment to the treaty which we have con- 
sidered, as it regards the other case, can 
have no application to the act of July 26, 
1866, because by its express terms it is limit- 
ed to existing laws. The amendment had 
been acted on, and passed from the control 
of the senate, a month before this bill be- 
■came a law. It was not an existing law 
when the amendment was proposed and 
^adopted, and the amendment, therefore, had 
no reference to it. 

The argument that the bill and the treaty 
must both be considered as pending at the 
:same time, and therefore construed with ref- 
erence to each other, is not, in my judgment, 
entitled to much weight. If it had been the 
Intention of the senate, in making the treaty, 
to have consented or contracted that the bill 
which was then pending, and which might, 
or might not, become a law, granting lands 
to the state of Kansas, should include these 
lands, they would certainly have used lan- 
.guage that looked to that purpose. Their 
language has reference only to grants already 
made to existing laws. So, if congress had 
intended to grant these lands, knowing that 
a ti'eaty for their cession was then under 
consideration in the senate, which, by its pro- 
visions, appropriated the lands and proceeds 
■of their sale to other purposes, they surely 
would have used some language to specifical- 
ly include these lam. . or at least to take 
-ttiem out of the excepting clause. 

A decree similar to that in the other case 
must be entered. Decree accordingly. 

[On appeal to the supreme court, the above 
•decree was affirmed. 92 U. S. 760.] 



Case MTo. 15,787. 

UNITED STATES v. MITCHELL et al. 

[Baldw. 366.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1831. 

^FoRGEKT — Utteuixg Countekpeit Check — Pos- 
session OF Othek Fokged P.\per. 

1. Passing a paper is putting it off in pay- 
ment or exchange. Uttering it is a declaration 
that it is good, with an intention to pass, or an 
-cifEer to pass it. 

[Cited in U. S. v. Nelson, Case No. 15,861.] 
[Cited in State v. Eedstralie, 39 N. J. Law, 
371.] 

2. The party accused of passing or uttering 
•counterfeit paper, must be present when the 
41 et is done, privy to it, or aiding, consenting, 
or procuring it to be done. If done by con- 
sent, all are equally guilty. 

[Cited in brief in Smith v. State, 20 Neb. 284, 
29 N. W. 924.] 

1 [Keported by Hon. Henry Baldwin, Circuit 
-Justice.] 



3. Passing a counterfeit note in the name of. 
a fictitious person, an assumed name, or on a 
bank which never existed, is within the law. 
It is not necessary that the note, if genuine, 
would be valid, if on its face it purports to be 
good; the want -^f validity ^must appear on its 
face. 

[Cited in U. S. v. Shellmire, Case No. 16,- 
271.] 

I Cited in McCartney v. State, 3 Ind. 336.] 

4. The possession of other counterfeit paper 
by tlie defendant or a confederate at the time 
of passing counterfeit notes, is evidence of the 
scienter. 

[Cited in Anson v. People, 148 111. 504, 35 
N. E. 148.] 

The defendants [Mitchell and Fisher] were 
indicted for uttering and passing a counter- 
feit order or check drawn by Cummings, 
president of the office of discount and de- 
posit of the Bank of the United States at 
Savannah, countersigned by the cashier 
thereof, payable to the order of Bullock, di- 
rected to the cashier of the Bank of the 
United States, for the payment of five dol- 
lars. It appeared in evidence that the de- 
fendants came together from Philadelphia 
in a gig about twenty miles. At a tavern 
where they stopped, Fisher attempted to 
pass the order or check laid in the indict- 
ment, which was a counterfeit Mitchell was 
present under an assumed name. In the 
stable where they stopped on the road, was 
found a quantity of similar paper, and in a 
part of the gig was also foimd a large bundle of 
the same paper, all counterfeit. The circum- 
stances in evidence were strong to show 
a concert between the defendants, and their 
knowledge that the order in question was 
counterfeit. 

Mr. Dallas, U- S. Dist. Atty. 
Bush & "Williams, for defendants. 

BALDWIN, Circuit Justice (charging jury). 
That the order or check laid in the indict- 
ment, is forged, is clearly proved, and can- 
not be doubted if you believe the witness; 
your next inquiiy will be, whether it was 
passed, uttered or delivered as true, know- 
ing it to be counterfeit by both the defend- 
ants, or either of them. The passing or de- 
livering of a paper, is putting it ofC or giv- 
ing it in payment or exchange. Uttering it, 
is a declai-ation that the note or order is 
good (2 Bin. 339), or an offer to pass it as 
good. To merely show it, without an offer 
to pass it, or depositing it for safe keeping, 
is not an uttering. There must be an intent 
to pass it as good. Russ. & R. 200. To con- 
vict a party for uttering or passing, he must 
have been present at the act. 2 Leach, 1096; 
2 East, P. C, 974; Russ. & R. 25, 249, 363. 
But if he delivers the paper to a servant, 
to be sent to a customer (Russ. & R, 212; 
2 Leach, 104S; 4 Taunt: 300), or is suf- 
ficiently near to the person who utters or 
passes it with his privity to give his assist- 
ance (Russ. & R. 363), oi* acts his part, or 
does any thing connected with the uttering 
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or passing (Russ. & R. 4i6), the party ae- j 
cused is considered as present. So if lie, 
knowing the paper to be counterfeit, de- 
livers it to another, who, knowingly, pass6s 
it as true (Russ. & R. 72; 4 Bos. & P. 96; 2 
Leach, 978), or gives it to a boy for the pur- 
pose of passing them, and he does pass 
them (Car. Or. Law, 191). The note is utter- 
ed when it is delivered for the purpose of 
being passed. When put off they are passed, 
and evei"y person who is present and con- 
senting to the uttering or passing, or in any 
way aiding or assisting in doing it, or doing 
any act or thing in concert with the person 
who utters or passes the paper, which is 
connected with their common object, is 
guilty of the offence. The knowledge that the 
paper was counterfeit, is a question of fact 
which the jury must ascertain from the 
whole conduct and demeanour of the parties 
accused, their acts and declarations during 
the transaction, or it may be inferred from 
their having in their possession, or the pos- 
session of an accomplice or confederate, oth- 
er counterfeit paper of the same manu- 
facture (Car. Or. Law, 195), of similar ap-* 
pearanee (Russ. & R. 120, 244, 247), or such 
paper found in a place of which one of the 
parties had the key or control (Russ, & R. 
110; 5 Bos. & P. 87, &c.; 4 Bos, & P. 93, 94). 
This evidence is admitted on indictments 
for forgery, in order to show that the de- 
fendant knew the note in* the indictment to 
be forged, from the fact of having with him, 
or in his custody, other counterfeit paper 
for the purpose of passing it, it being pre- 
sumed that if he knew the latter to be coun- 
terfeit, he knew the other to be so. 
' It has been contended by the defendants' 
counsel that this prosecution cannot be sus- 
tained, because it is not proved that the 
name of Cummings, and the indorsement of 
Bullock, are forged; and because the order 
in question is not obligatoi-y on the bank 
on which it is drawn. But the law is well 
settled, that it is forgery to counterfeit a 
paper in the name of a person who never 
existed (1 Leach, 83; 2 East, P. C, 991; 
C Serg. & R. 570; Foster, 116), or in a fic- 
titious name (1 Leach, 172, 215; 2 East, P. 
G. 957, 959, 960; Russ. & R. 75), or on a 
bank when there was no such bank as the 
paper pui-ported (6 Serg. & R. 509), or in an 
assumed name OEtuss. & R. 209, 260, 278, 
290), if it is done with the intention to de- 
fraud, and the paper on its face purports 
to be good and genuine (1 Leach, 103; 10 
State Tr. 183). It is not necessary to a con- 
viction, that the note or order, if genuine, 
would be obligatory on the parties whose 
names have been counterfeited. If it pur- 
ports to be j>ayable to order, and is not in- 
dorsed (Russ. & R. 149, 183), or if it wants 
any requisites enjoined by law to give valid- 
ity to the genuine paper, as a stamp, &c. 
(2 Leach, 703, 885, 958; 2 East,. P. G. 942, 
956; Russ. & R. 193, 195, 255, 297; 4 Bos. 
& P. 1; Russ. & R. 67), or if it purports to 



have been issued by a bank which is pro- 
hibited from issuing or circulating such pa- 
per under a penalty (12 Serg. & R. 237), or 
if the forged paper purports to be the will 
of a man who is alive (1 Leach, 99; 2 Ea^t^ 
P. G. 950, 1001; 6 Serg. & B, 570), the coun- 
terfeiting it is forgery. If the paper on the 
face of it is void, then it is not the subject 
of forgery, but if its invalidity is owing to 
any thing not appearing on its face, it is- 
the subject of forgery. 12 Serg. & R. 23 T; 
1 Leach, 431; 2 East, P. C. 953, 954. If pa- 
per is forged, and is calculated to impose upon 
and deceive pei-sons of common observation,^ 
the uttering or passing of it is the offence- 
defined by the law. Assuming the order in 
the indictment to be a forged one, it is not 
material whether the signature or indorse- 
ment is genuine, the paper is false and 
counterfeit as an order or cheek on the 
bank. Nor is it material whether the bank 
would be bound to pay it if genuine; it pur- 
ports to be an order for the payment of 
money, which binds the drawer, though it 
may not bind the bank. You will apply 
these principles of law to the evidence and 
find accordingly; in point of law, the evi- 
dence is sufficient to convict both defend- 
ants; you will judge whether it is so in 
fact. , If you think they came together for 
the purpose of passing counterfeit money, 
it is immaterial who did the acts which con- 
stitute the offence; or if they came without 
such design, but afterwards formed it, or 
acted in any way in furtherance thereof, 
you will find both guilty if you think either 
of them consummated the offence, or you 
will find them separately guilty or not. 

The jury found Fisher guilty, and Mitchell 
not guilty. 



Case No. 15,788. 

UNITED STATES v. MITOHELL.i 

[2 Ball. 348; Whart. State Tr. 176.] 

Circuit Court. D. Pennsylvania. 1795. 

TllEASOK AGAINST THE UsiTED STATES— OPPOSIN© 
THE EXECDTION OF LaWS— EVIDENCE 

OF- Overt Act. 

[1. A combination to suppress the excise of- 
ficers of the government, and prevent the exe- 
cution of an act of congress, accompanied by a 
display of force consisting of a number of 
men arrayed in a military manner, and with 
arms, and, by acts of violence, for the pur- 
pose of compehing an excise officer to resign 
his commission, is a levying war, and consti- 
tutes treason against the United States.] 

[2. Where it is shown by the evidence of 
several witnesses that the accused was pres- 
ent and took part in a treasonable conspiracy^ 
it seems that proof by two or more witnesses 
that he marched as a volunteer with arms and 
in military array, with a party which actually 
used force to prevent the execution of an act 

1 [This was om. of the trials arising out of 
the so-called "Whisky Insurrection," occur- 
ring in Western Pennsylvania in the year 1794. 
For a full account of the proceedings of the 
disaffected parties, see U. S. v. Insurgents^ 
Case No. 15,443.J 
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■of congress, is sufficient without proof by two 
witnesses liiat he was actually present when 
the acts of violence were committed.] 

Indictment for high treason, by levying war 
:against the United States. It was alleged, 
that the prisoner was one of the party that 
-assembled at Couche's Fort, armed; that he 
proceeded thence to Gen. Neville's, and as- 
sisted at the burning of the general's house; 
that he attended with great zeal at the meet- 
ing at Bradoels's field; and that on the day 
prescribed for signing a submission to the 
-government he T\'as intoxicated, refused to 
sign himself, and was active in dissuading 
•others from signing. The circumstance of the 
prisoner's being at Couche's was proved by a 
number of witnesses; his being at Bradock's 
field, by one witness and his own confession; 
but there was only one positive witness to 
the fact of his having been at the burning of 
General Neville's house though a second wit- 
ness said "it i-an in his head that he had seen 
Jbim there," and a third declared that he had 
■passed him on the march thither. The scope 
■of the testimony as it respected the general 
object of the insurrection, and as it particu- 
larly applied to the prisoner, will be found 
■sufficiently stated in the course of the argu- 
ments and charge. 

The attorney of the district (Rawle) having 
■closed the evidence, proceeded to state the 
law, in support of the prosecution. So fre- 
quently and fully has the offence of levying 
war against the government been defined, 
that a doubt can hardly be raised upon the 
subject. Elings, it is true, have endeavoured 
to augment the number, and to perplex the 
descriptions, of treasons, as an instrument to 
enlarge their powers, and to oppress their sub- 
jects; but in republics, and, particularly, in 
the American republic, the crime of treason 
is naturally reduced to a single head, which 
divides itself into these constitutional propo- 
sitions: 1st, levying war. against the govern- 
ment; and, 2dly, adhering to its enemies, giv- 
ing them aid and comfort:— In other words, 
exciting internal, or waging external, war, 
against the state. The second branch of the 
crime, thus designated, renders it unlawful 
and treasonable for any citizen to adhere to 
a foreign, public enemy, whether assailing 
the frontiers, or penetrating into the heai-t, of 
our couuti-y. But while such a co-operation 
endangers the success and prosperity of the 
community, the effects of domestic insurrec- 
tion (which the first branch of the division 
contemplates) strike at the root of its ex- 
istence; and, in free countries above all, must 
be prevented, or coiTeeted, by the most vigi- 
lant and efScient sanctions of the law. What 
constitutes a levying of war. however, must 
be the same, in technical interpretation, 
whether committed under a republican, or a 
regal, form of government; since either in- 
stitution may be assailed and subverted by 
the same means. Hence we are enabled, in 
the first stage of our own experience, to ac- 
-quire precise satisfactory ideas upon the sub- 



ject, from the matured experience of another 
government, which has employed the same 
language to describe the offence, and is guid- 
ed by the same rules of judicial exposition. 
By the English authorities, it is uniformly and 
clearly declared, that raising a body of men 
to obtain, by intimidation or violence, the re- 
peal of a law, or to oppose and prevent by 
force and terror, the execution of a law, Is 
an act of levying war. Doug. 570. Again;— an 
insurrection with an avowed design to sup- 
press public offices, is an act of levying war: 
And, although a bare conspiracy to levy war, 
may not amount to that species of treason; 
yet, if any of tlie conspirators actually levy 
war, it is treason in all the persons that con- 
spired; and in Fost. Crown Law, 218, it is 
even laid down, that an assembly armed and 
arrayed in a warlike manner for a treasona- 
ble purpose is bellum levatmn, though not 
bellum pereussum. Those, likewise, who join 
afterwards, though not concerned at first in 
the plot, are as guilty as the original con- 
spirators; for in treason all are principals; 
and whenever a lawless meeting is convened, 
whether it shall be treated as riot, or treason, 
will depend on the quo animo. 4 Bl. Comm. 
81; 1 Hale, P. C. 133, 134; Fost. Crown Law, 
213, 210, 215, 218; 1 Hawk. P. C. 37; 4 Bl. 
Comm. 35; 1 Hale, P. C. 440; 8 State Tr. 247; 
2 State Tr. 586; 7 Keilw. 19; 3 Inst 9. 

The evidence, unfortunately, leaves no room 
for excuse, or extenuation, in the application 
of the law to the prisoner's case. The gen- 
eral and avowed object of the conspiracy at 
Couche's Fort, was to suppress the offices of 
excise in the Fourth survey. As an important 
measure for that purpose, it was agreed to go 
to General Neville's house, and to compel him 
to surrender his office, and his official papers. 
Some of the persons who were at Couche's 
Fort, went, accordingly, to General Neville's, 
and terminated a course of lawless and out- 
rageous proceedings by burning his house. 
The prisoner is proved by four witnesses to 
have been at Couche's Fort; and so far from 
opposing the expedition to General Neville's, 
he offered himself to reconnoitre. Being thus 
originally combined with the conspirators, in 
a treasonable purpose, to levy war, it was 
xmnecessary that the purpose should be after- 
wards executed, in order to convict them all 
of treason, and much less is it necessary to his 
conviction, that he should have been present 
at the burning of General Neville's house, 
which was the consummation of their plot, 
or that the burning should be- proved by two 
witnesses. But he is, likewise, discovered, 
by one of the witnesses at least, within a few 
rods of the general's, at the moment of the 
conflagi-ation; and he is seen marching in the 
cavalcade, which escorted the dead body of 
their leader, in melancholy ti'iumph, from the 
scene of action to Barclay's house. It is not 
necessary to consider the meeting at Bi-ad- 
oek's field as an independent treason, though 
the avowed intention was to attack the gar-^ 
risen at Pittsburgh, and to expel certain pub- 
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lie officers from the town; but the conduct 
of the prisoner on that occasion, concurring 
in every violent proposition that was made; 
■and his refractory and seditious deportment 
■on the day prescribed for signing the declara- 
tion of submission to the laws; are corrobora- 
tive demonstrations of that mala mens, that 
dark and dreary tmrbulence of soul, which is 
regardless of every social, moral, and reli- 
gious obligation. 

FATERSON, Circuit Justice. Before the 
defence is opened, I wish to direct the atten- 
tion of the prisoner's counsel to two consid- 
erations: IsL Whether the conspiracy to levy 
war at Couche's Fort, was not, in legal con- 
templation, an actual levying of war? 2d. 
Whether the proceedings at General Neville's 
house were not a continuation of the act, 
which originated at Couche's Fort? For, sev- 
eral witnesses have proved that the prisoner 
was at Couche's Foil, and one positive wit- 
ness has proved, that he was at Gen. Ne- 
ville's house. 
The counsel for the prisoner (E. Tilghman 
' ■& Thomas) premised, that they did not con- 
ceive it to be their duty to shew, that the pris- 
■oner was guiltless of any description of crime 
against the United States, or the state of 
Pennsylvania; but they contended, that he 
liad not committed the crime of high treason; 
and ouglit, therefore, to be acquitted upon 
the present indictment. The adjudications in 
England upon the various descriptions of trea- 
•son, have been worked, incautiously, into a 
system, by the desti'uetion of which, at this 
day, the government itself would be seriously 
affected: but even there, the best judges and 
the ablest commentators, while they acquiesce 
in the decisions that have already taken 
place, furnish a sti'ong caution against the 
too easj' admission of future cases, which 
may seem to have a, parity of reason. Con- 
structive, or interpretative treasons, must be 
the dread and scourge of any nation that al- 
lows them. 1 Hale, P. G. 132, 259; 4 Bl. 
■Comm. 85. Take, then, the distinction of trea- 
son by levying war, as laid down by the at- 
torney of the district, and it is a construct- 
ive or interpretative weapon, which is cal- 
■eulated to annul all distinctions heretofore 
wisely established in the grades and pun- 
ishments of crimes; arid by whose magic 
power a mob may easily be converted into a 
•conspiracy; and a riot aggravated into high 
treason. Such, however, is not the sense 
which congress has expressed upon this 
very subject; for, if a bare opposition to the 
execution of a law can be considered as con- 
stituting a traiterous offence, as levying war 
against the government, it must be equally 
■so, in relation to every other law, as well as 
in relation to the excise law; and in relation 
to the marshall of a court, as much as in re- 
lation to the supervisor of a district: And 
yet, in the Penal Code of the United States, 
the offence of wilfully obstructing, resisting, 
or opposing, any officer, in serving, or at- 
tempting^ to serve any process, is considered 



and punished merely as a misdemeanor. 1 
Swift's Ed. p. 109, § 22. Let it be granted, 
that to compel congress to repeal a law, by 
violence, or intimidation, is treason (and the 
English authorities rightly construed, claim 
no greater concession) it does not follow, 
that resisting the execution of a law, or at- 
tempting to coerce an officer into the resig- 
nation of his commission, will amount to the 
same offence. Let it be granted, also, that 
an insurrection, for the avowed purpose of 
suppressing all the excise offices in the Unit- 
ed States, may be construed into an act of 
levying war against the governriient (and the 
English authorities speak expressly of the 
universality of the object, as an essential 
characteristic of this species of treason) it 
does not follow that an attempt to oblige one 
officer to resign, or to suppress all the offices 
in one district, will be a crime of the same 
denomination. 1 Hale, P. O. 135. Nor can 
another doctrine, mrged in support of the 
prosecution, be fairly recognized. It is laid 
down in all the books, which have been 
cited, it is admitted by the attorney general, 
that a bare conspiracy to levy war, does not 
amount to treason; but, it is contended, 
that if, at any time afterwards, a part of the 
conspirators should execute the plot, the 
whole of them will be involved in the guilt 
and punishment Thus, no opportunity is 
left for" repentance; the motives which re- 
strain the absentees from attending at the 
' scene of action, however pure, can furnish 
no excuse;— and they are doomed to answer 
for the conduct of others, which they may, 
in fact, disapprove, and Tvhich they cannot, 
in any degree, controul. The state of the 
evidence, however, - renders it unavoidable, 
that this ground should be taken; foi-, un- 
less the proceedings at Couche's Fort and at 
Gen. Neville's house can be so combined 
and interwoven as to form one action, there 
are not two - witnesses to prove that the 
prisoner was at the latter place; and the 
conduct at the former, could only amount, 
under the most rigid construction, to a con- 
spiracy to levy war, not to an actual levying 
of war against the government With the 
necessity for two witnesses to an overt act 
of treason, it is not in the power of judges 
or juries- to dispense;— it is a shield from op- 
pression with which the constitution fur- 
nishes the prisoner; and it cannot be sup- 
plied by vague conjectures, founded on the 
feeble recollection of a witness; nor by idle 
declarations of the party himself, in a state 
of intoxication; a state that does not justify 
the perpetration of a crime, but may fairly 
be supposed to deprive the criminal of a 
knowledge of the extent ot his confession. 
2 Hawk. P. C. 604, in note. Fost Crown 
Law, 240; 4 Bl. Comm. 356; [Respnbliea v. 
Roberts] 1-Dall. [1 U. S.] 39, 40. 

If this view of the law is correct, it will 
be easy to shew, that its operation upon the 
facts, will entitle the prisoner to an acquit- 
tal. By the meeting at Bradock's field' no 
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act of treason was committed; nor was any 
plan for levying war contrived. The people 
assembled there upon a general invitation, 
founded on the calamitous state of the coun- 
try; and, though they proposed banishing 
certain citizens (who were not public officers 
of the United States) from Pittsburgh (which 
cannot surely be deemed treason) they nei- 
ther executed that project, nor committed 
any other outrage; but after some menaces, 
and an idle parade, dispersed to their re- 
spective homes. The prisoner was certain- 
ly at Bradock's field; but no treason being 
committed there, his attendance is not a 
foundation for the present indictment. It 
may be admitted, likewise, that at Bradock's 
field, he made some vaunting declarations of 
a traiterous intention; but a traiterous in- 
tention there, is no proof of his having lev- 
ied war against the government at another 
time, and in another place. With respect to 
the crimiaal proceedings at Gen. Neville's 
house (which after all amount to the crime 
of arson, and not of treason) it is agreed that 
only one positive witness proves the fact of 
the prisoner's having been there; but even 
that witness states, that the prisoner was 
alone, at the distance of 30 or 40 rods; and 
it is not recollected whether he had a gun. 
Then it only remains to consider the effect 
of the prisoner's presence at Gouehe's Fort; 
for, his being seen in a cavalcade on the 
road for Gen. Neville's, and his conduct on 
the day prescribed for signing the submis-* 
sion to government, when he was notorious- 
ly drunk, may prove him to be a very bad 
man, but wiE not be sufficient to maintain a 
charge of high treason. It does not, then, 
appear by the testimony of two witnesses, 
that the meeting at Couche's Fort was con- 
vened for the 'pm-pose of accomplishing a 
compulsory repeal of the excise laws, or a 
suppression of the excise offices. The meet- 
ing seems to have originated merely in a 
wish to consider what it was best to do in 
the actual state of the country. On that 
point a committee was chosen, or rather was 
self created; and the members determined 
to send a flag to Gen. Neville. It does not 
appear with what view the Hag was to be 
sent; but it will not be presumed, when the 
evidence is silent, to be with a view to at- 
tack the general's house, to force a repeal 
of the excise law, or to compel the officer's 
resignation; and even the fact itself is only 
proved by one witness. Besides, the con- 
duct of the committee, however culpable, 
will not be sufficient to involve the whole as- 
sembly in the guilt of treason. It is true, 
that the prisoner expressed his willingness 
to reconnoitre Gen. Neville's house; but this 
expression, likewise, is only proved by one 
witness; and even -if it were proved by fifty 
witnesses, it does not amount to an overt 
act of treason by levying war; nor does it 
appear that he ever did reconnoitre, or fur- 
nish intelligence to the committee. The proof 
against Porter [Case No. 16,073] was as 



strong, and yet he was acquitted. Upon the 
whole, if the proceedings at Couche's Fort 
and Gen. Neville's house, must be consid- 
ered as one action, that action must take its 
colour, quality, and character, from what 
was done at the latter place; and as there 
are not two witneses to the overt act com- 
mitted there, it is immaterial what was the 
conduct of the prisoner at Couche's Fort, 
The perpetration is the gist of the crime; 
and he only is to be adjudged guilty, wha 
joined in the actual perpetration. 

The attorney general of the United States 
(Bradford) in reply. It is essential to the 
security, of life, libertj', and property, that 
the powers of government should exist un- 
der some modification; and under whatever 
modification they exist, an attempt to defeat 
or destroy them, must be treason. If, how- 
ever, the principles asserted in the course 
of the prisoner's defence should prevail, a 
flagi-ant attempt to obstruct the legitimate 
operations of the government, to prevent the 
execution of its laws, and to coerce its of- 
ficers tato a dereliction of their trust, must" 
no longer be regarded as high treason; evexy 
man engaged in the administiution of the 
public affairs has erred in, considering the 
insmTection as any thing more than a com- 
mon, contemptible riot; Vigol, who has been 
convicted, ought to have been acquitted; 
and all the prisoners committed upon the 
same charge, ought instantly to be released I 
But this doctrine and its consequences will 
not be found compatible with our constitu- 
tion; and cannot receive the countenance 
of a court of justice. 

To proceed, however, in a more minute 
analysis of the defence; it has been argued^ 
that congress has provided a specific punish- 
ment, for the offence of resisting or obstruct- 
ing the service of process, obviously distin- 
guishing it from treason; and that it is as 
much treason to resist the execution of one 
law as another; to resist the marshall of a 
court, as much as the supervisor of a dis- 
trict. The analogy is, in a great measure, 
just. In either case, if the resistance is 
made by a few persons, in a particular in- 
stance, and under the impulse of a particu- 
lar interest, the offence would not amount to 
high treason; but, if, in either case, there 
is a general rising of a whole county, to 
prevent the officer from discharging his duty 
in relation to the public at large, the offence 
is, unquestionably, high treason. Thus an 
opposition was lately made to the appoint- 
ment of a particular judge in Mifflin county, 
and he was forcibly driven from the bench; 
but the offence was prosecuted merely as a 
riot, upon this principle of discrimination, 
that the design was not to prevent the gov- 
ernor from appointing any judge, but only 
to displace an unpopular individual. 

Again, it has been urged, that the criminal 
intention must point to the suppression of 
all the excise offices in the United States,. 
or it cannot amount to high treason. It it 
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is meant "by this argument, that the insur- 
gents of Pennsylvania must have contem- 
plated a march from Georgia to New Hamp- 
shire, it is extravagant and absurd; but, in 
another view, it is perfectly correct; for, 
if it was intended that, by their lawless ca- 
reer and example, congress should be forced 
into a repeal of the obnoxious law, it neces- 
sarily followed, that, from the same cause, 
the offices of excise would be suppressed 
throughout the Union. That universality of 
object, which the books require, was insep- 
arable from the nature of the opposition; 
for, it was impossible to contemplate the re- 
peal of the excise law in one sui-vey, or in 
one state, without effecting it in every sur- 
vey, and in every state. The truth is, how- 
ever, that the insurgents did not entei-tain a- 
personal dislike for Gen. Neville; but in 
every stage of their proceedings, at Couche's 
Fort, at the general's house, and at Brad- 
ock's field, they were actuated by one single, 
traiterous, motive, a determination, if prac- 
ticable, to frustrate and prevent the execu- 
tion of the excise law. The whole was one 
great insun-ection; and it is immaterial at 
what point of time, or place, from its com- 
mencement to its termination, any man be- 
came an agent in can-ying it on. Many per- 
sons, indeed, may have attended innocently 
at Gouehe's Fort, as was the case with 
Porter; but those would not remain long, 
after the purpose of the meeting was de- 
veloped. To render any man criminal, he 
must not only have been present, but he 
must have taken part with the insurgents; 
yet, whether he was present at Couche's 
Fort, on the march to Gen. Neville's, or at 
the burning of the genei-al's house, if his in- 
tention was traiterous, his offence was trea- 
son. 3 Inst. 9. The overt act laid in the 
indictment (which is drawn from the most 
approved precedents) is levying war; and 
war may be levied, though not actually 
made. Fost. Crown Law, 218. It is agreed 
that this overt act must be proved by two 
witnesses; but there is a difference as to 
what constitutes the act itself. Now, it is 
manifest from everj- authority, that to as- 
semble in a body, armed and arrayed, for 
some treasonable pui-pose, is an act of levy- 
ing war; this was the ease at Couche's Fort; 
and the prisoner's active attendance there 
is proved by a number of witnesses. It is 
not required that every witness should have 
seen him at the same spot, at the same mo- 
ment, and in the same act; but if they see 
him at the place and time of rendezvous, ex- 
hibiting the same species of traiterous con- 
duct, the law is satisfied. The conspiracy 
to levy war being effected, all the conspir- 
ators are guilty, though, they did not all at- 
tend at Gen. Neville's house. 1 Hale, P. 0. 
132; Fost. Crown Law, 213, 215. Besides, 
the meeting at Bradock's field is a distinct 
and substantive act of treason; and the pris- 
oner is proved by four witnesses to have 
been there. The design of the meeting, was, 
26FED.CAS.— 81 



avowedly, to oppose the execution of the 
excise law, to over-awe the govei'nment, to 
involve others in the guilt of the insurrec- 
tion, to prevent the punishment of the de- 
linquents, to banish unpopular individuals 
from the town, and to attack the garrison 
of Pittsburgh. The hasty declarations of the 
quo animo, proceeding from the prisoner 
himself, ought not to have much weight, 
were they not to strongly corroborated by 
other testimony. 

PATBRSON, Circuit Justice (charging 
jury). The first question to be considered 
is, what was the general object of the insur- 
rection? If its object was^to suppress the 
excise offices, and to prevent the execution 
of an act of congress, by force and intimida- 
tion, the offence, in legal estimation, is high 
treason; it is an usui-pation of the authority 
of government; it is high treason by levying 
of war. Taking the testimony in a rational 
and connected point of view, this was the 
object: It was of a general nature, and of 
national concern. 

Let us attend, for a moment, to the evi- 
dence. With what view was the attack 
made on General Neville's house? "Was it 
to gratify a spirit of revenge against him as 
a private citizen, as an individual? Nor- 
as a private citizen he had been highly re- 
spected and beloved; it was only by becom- 
ing a public officer, that he became obnoxi- 
ous; and it was on account of his holding 
the excise office alone, that his house had 
been assailed, and his person endangered. 
On the first day of attack, the insurgents 
were repulsed; but they x*allied, returned 
with greater force, and fatally succeeded in 
the second attempt They were arrayed in 
a militai-y manner; they affected the mili- 
tary forms of negociation by a flag; they 
pretended no personal hostility to General 
Neville; but they insisted on the surrender 
of his commission. Can there be a doubt, 
than, that the object of the insurrection was 
of a general and public nature? 

The second question to be considered, is— 
how far was the prisoner traiterously con- 
nected with the insurgents? It is proved 
by four witnesses, that he was at Couche's 
Fort, at a great distance from his own home, 
and that he was armed. One witnessproves, 
positively, that he was at the burning of 
Gen. Neville's house; and another says, "it 
runs in his head, that he, also, saw the pris- 
oner there." On this state of the facts, a dif- 
ficulty has been suggested. It is said, that 
no act of treason was committed at Couche's 
Fort; and that, however treasonable the 
proceedings at Gen. Neville's may have 
been, there are not two witnesses, who prove 
that the prisoner was there. Of the overt 
act of treason, there must, undoubtedly, be 
proof by two witnesses; and, it is equally 
clear, that the intention and the act, the will 
and the deed, must concur; for, a bare con- 
spiracy is not treason. But let us consider 
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the prisoner's conduct in a regular and con- 
nected course. He is proved, by. a compe- 
tent number of witnesses, to have been at 
Coucbe's Fort. At Couche's Fort the con- 
spiracy was formed, for attacking Gen. Ne- 
ville's bouse; and the prisoner was actual- 
ly passed on the march thither. Now, in 
Post Crown Law, 218, the very act of march- 
ing is considered as carrying the traiterous 
intention into effect; and the jury (who will 
sometimes find the most positive testimony, 
contradicted by circumstances, which carry 
irresistible conviction to the mind) will con- 
sider how far this aids the doubtful lan- 
guage of the second witness, even as to the 
fact of the prisoner's being at Gen. Neville's 
house. 

On the personal motives and conduct of 
the prisoner, it would be superfluous to 
make a particular commentary. He was 
armed, he was a volunteer, he was a. party 
to the various consultations of the insur- 
gents; and in every scene of the insurrec- 
tion, from the assembly at Couche's Fort to 
the day prescribed for submission to the 
government, he makes a conspicuous appear- 
ance. His attendance, armed, at Bradock's 
field, would of itself amount to treason, if 
his design was treasonable. 

Upon the whole, whether the conspiracy at 
Couche's Foit may of itself be deemed trea- 
son; or, the conspiracy there, and the pro- 
ceedings, at Gen, Neville's house, are consid- 
ered as one act, (which is, perhaps, the time 
light to view the subject in) the prisoner 
must be pronounced guilty. The consequen- 
ces are not to weigh with the jui-y:— it is 
their province to do justice; the attribute of 
mercy is placed by our constitution in other 
hands. 

Verdict— Guilty. 

The prisoner, was pardoned: and the president 
afterwards granted a general amnesty to all the 
insurgents, who were not objects of depending 
prosecutions. 
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UNITED STATES v. MITCHELL.i 

[2 Dall. 357.] 

Circuit Court, D. Pennsylvania, 1795. 

CitiMiSAi, Law— EviDEyfCE— PuooF of other 
Crimes— Treasox, 

[1. On a trial for treason, where it was claim- 
ed that a circular letter had been written by 
leaders of the insurrection calling upon militia 
officers and other citizens to assemble at a 
place named, with arms, etc., held, that a copy 
of such letter was not admissible in evidence, 
unless it were shown that it was one of the 
copies actually circulated at the time of the in- 
surrection.] 



1 (This was one of the trials arising out of 
the so-called "Whiskey Insurrection," occur- 
ring in western Pennsylvania in the year 1794. 
For a full account of the proceedings of the 
disaffected parties, see U. S. v. Insurgents, 
Cas^ No, 15,443 ] 
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[2. It is not competent, on a trial for treason, 
to prove that the accused, in the course of the 
insurrection, joined with others in robbing the 
public mails, when there is already pending a 
separate indictment against him for that of- 
fence, and there is no evidence that the mail 
was intercepted and rifled with a traitorous in- 
tent] 

[This was an indictment for treason,] 
In the coui-se of the trial the following 
points were ruled by THE COURT: 

1. The attorney of the district proposed to 
prove, that a circular letter had been written 
at Canonsburgh, on the 28th of July, 1794, 
by sevei-al leaders of the insurrection, call- 
ing upon the militia officers, and other citi- 
zens, to assemble at Braddock's Field on the 
first of August following, with arms, ammu- 
nition and provisions; that the witness had 
seen the original letter, which was left with 
him, under instructions to pass it on to an- 
other person; and that the copy now produced 
was conformable, in substance, to the orig- 
inal. 

But it was objected by the counsel for the 
prisoner, that before a copy of the letter 
could be given in evidence, the loss of the 
original must be proved; and even then the 
witness must be able to attest, that he had 
compared them, and that the copy offered 
was in all respects correct. 

It wa^ answered, by the attorney of the 
district, that from the general circulation of 
the letter, copies must have been multiplied, 
and during a season of such confusion (to 
which the common rules of evidence are en- 
tirely inapplicable) it is impracticable to 
trace the comparison of any one copy with 
the original. 

BY TBGE COURT. If it can be proved, 
that the copy of the letter now produced, was 
one of those copies, which were actually cir- 
culated at the time of the insurrection, it is 
admissible evidence: but, otherwise, it can- 
not be read to the jury. 

2, The attorney of the district offered tes- 
timony to prove, that, in the course of the 
insurrection, the prisoner joined in robbing 
the public mail of the United States; and 
that several of the letters thus intercepted, 
had been read at the meeting at Braddoclc's 
Field, 

But it was objected, on behalf of the pris- 
oner, that the robbery of the mail was a fel- 
ony, for which, as a substantive and inde- 
pendent crime, he was actually charged by 
another indictment; and that, therefore, evi- 
dence relating to it should not be given on 
the present issue, as the prisoner was not 
prepared to answer, and a prejudice might 
be excited against him in the mind of the 

jury. 

BY THE COURjT. An act committed with 
a felonious intention, cannot be given in evi- 
dence upon the trial of an indictment for 
high treason. It does not yet appear, that 
the maU was intercepted and rified with a 
ti*aitorous intention; and, as far as it re- 
spects the prisoner, there is another indict- 
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ment against him, charging the offence mere- 
ly as a felony. Under these circumstances 
the testimony "cannot be admitted- 



Case Wo. 15,790. 

UNITED STATES v. MITCHEIiL et al.i 

[1 Hughes, 439.] 2 

Circuit Court, D. South Carolina. Nov. Term, 
1871. 

CoxspiRAcy — Acts Donc is Purtheraxce of Il- 
legal Pdkpose— Ku Klox. 

1. Upon an indictment of conspiracy, if the 
jury find that a conspiracy existed, and that 
the accused was a party to it, it is suflScient to 
warrant a conviction that the object of the 
conspiracy was to effect one of tlie purposes al- 
leged in the indictment. 

2. Each member of an unlawful conspiracy 
is a conspirator and is responsible, personally, 
for every act of the conspiracy, and for the acts 
of each member thereof, done by common con- 
sent in furtherance of its illegal purposes, and 
also for such acts done in furtherance of the 
conspiracy not consented to beforehand, if as- 
sented, to subsequently to their perpetration; 
whether the party charged was actually present 
or not when such act was done. 

3. It makes no difference in guilt, if the mo- 
tive of a party joining a conspiracy was not 
illegal when he did join it, if he was afterwards 
aware of its illegally and still remained a mem- 
ber, . 

o 

This was an indictment of conspiracy 
[against Robert Hayes Mitchell and others] 
in violation of section 6 of the act of congress, 
approved May 31st, 1S70 [16 Stat 140], enti- 
tled "Ad act to enforce the right of citizens to 
vote," etc. The indictment contained two 
counts, one for conspiracy to violate section 
first of the said act, and the other with in- 
tent to oppress, threaten, and intimidate 
one James Williams, a male citizen of the 
United States, of African descent, because he 
had exercised the right of voting on the third 
Wednesday in October, 1870. Robert Hayes 
Mitchell vras first called up and his case was 
tried separately. [See Case No. 14,893.] In 
the trial of this case it was given in evidence 
by the prosecution that there existed in sev- 
eral of the northwestern counties of South 
Carolina, a powerful, secret, oath-bound or- 
ganization, known as the "Ku Klux Klan," 
whose object was the defeat of the Republi- 
can party; and that the means used to accom- 
plish this result were the killing of white 
Republicans and the whipping and intimida- 
tion of negi'oes, to keep them from voting. 

The "obligation," "constitution," and "by- 

^ 1 A full report of the proceedings in this and 
similar cases of conspiracy tried at the same 
term, may be found in the *'Ku Klux Conspira- 
cy (being the report, with accompanying testi- 
mony, made by the joint special committee of 
congress, to inquire into the condition of af- 
fairs in the late insurrectionary states, printed 
m 1872), vol. 5, pages 1615 to 1990. The pres- 
ent report is furnished for this volume by Wil- 
liam Stone, Esq., late the United States attor- 
ney for South Carolina. 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.! 



laws" of the organization were proved by 
members of the Klan, and were as follows: 

"Obligation. 

"I (name) before the immaculate Judge of 
heaven and earth, and upon the Holy Evange- 
lists of Almighty God, do, of my own free" 
will and accord, subscribe to the following 
sacredly binding obligation: 

"1. We are on the side of justice, humanity, 
and constitutional libeity, as bequeathed to 
us in its purity by our forefathers. 

"2. We oppose and reject the principles of 
the radical party. 

"3. We pledge mutual aid to each other in 
sickness, distress, and pecuniary emban-ass- 
ment. 

"4. Female friends, widows, and their 
households shall ever be special objects of our 
regard and protection. 

"Any member divulging, or .causing to be 
divulged, any of the foregoing obligation, 
shall meet the fearful penalty and traitor's 
doom, which is Death! Death! Death!" 

"Constitution. ^ 

"Article 1. This organization shall be known 

as the Order, No. of the Ku Elux 

Klan, of the State of South Carolina. 

"Article 2. The ofllcers shall consist of a 
Cyclops and scribe, both of whom shall be 
elected by a majority vote of the order, and 
to hold their office during good behavior. 

"Article 3. It shall be the duty of the Cy- 
clops to preside in the order, enforce a due 
obsei-vance of the constitution and by-laws, 
and an exact compliance to the rules and 
usages of the order; to see that all members 
perform their respective duties; appoint all 
committees before the order; inspect the arms 
and dress of each member on special occa- 
sions; to call meetings when necessary; draw 
upon members for all sums needed to carry 
on the order. 

"Sec. 2. The scribe shall keep a record of 
the proceedings of the order, write communi- 
cations, notify other Klans when their as- 
sistance is needed, give notice when any mem- 
ber has to suffer the penalty for violating 
his oath, see that all books, papers, or other 
property belonging to his office, are placed 
beyond the reach of any but members of the 
order. He shall perform such other duties 
as may be required of him by the cyclops. 

"Article 4. Section 1. No person shall be in- 
itiated into this order under eighteen ye'ars of 
age. 

"See, 2. No person of color shall be admit- 
ted into this order. 

"See. 3. No person shall be admitted into 
this order who does not sustain a good moral 
character, or who is in any way incapacitated 
to discharge the duties of a Ku Klux. 

"Sec. 4. The name of a person offered for 
membership must be proposed by the commit- 
tee appointed by the chief, verbally stating 
age, residence, and occupation;, state if he 
was a- soldier in the late war; his rank; 
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wliether he was in the Federal or Confederate 
service, and Ms command. 

"Article 5. Section 1. Any member who 
shall offend against these articles, or the by- 
laws, shall be subject to be fined and repri- 
manded by the Cyclops, as two-thirds of the 
members present at any regular meeting may 
determine. 

"Sec. 2. Every member shall be entitled to 
a fair trial for any offence involving repri- 
mand or criminal puishment. 

"Article 6. Section 1. Any member who 
shall divulge any of the matters of the order 
shall suffer death. 

"Article 7. Section 1. The following shall 
be the rules of order. Any matter herein not 
provided for shall be managed in strict ac- 
cordance with the Ku Klux rules. 

"See. 2. When the chief takes his position 
on the right, the scribe with the members 
forming a half-circle around them, and, at the 
sound of the signal instrument there shall 
be profound silence. 

"See. 3. Before proceeding to business, the 
scribe shaU call the roll and note the ab- 
sentees.- 

"Sec. 4. Business shall be taken up in the 
following order: 

"1. Reading the minutes. 

"2. Excuse of members at preceding meet- 
ing. 

"3. Report of committee of candidates for 
membership. 

"4. Collection of dues. 

"5. Are any of the order sick or suffering? 

"6. Report of committees. 

"7. New business." 

"By-Laws. 
"Article 1. Section 1. This order shall meet 



at . 

"Sec. 2. Five (5) members shall constitute a 
quorvmi, provided the cyclops or scribe be 
present. 

"Sec. 3. The cyclops shall have power to 
appoint such members of the order to attend 
to the sick, the needy, and those distressed, 
and those suffering from radical misrule, as 
the case may require. 

"Sec. 4. No person shall be appointed on a 
committee unless the person is present at the 
time of appointment. Members of commit- 
tees neglecting to report shall be fined thirty 
cents. 

"Article 2. Section 1. Eveiy member on be- 
ing admitted shall sign the constitution and 
by-laws, and pay the initiation fee. 

"Sec. 2. A brother of the Klan, wishing to 
become a member of this order, shall present 
his application, with the proper papers of 
transfer from the order of which he was a 
member formerly, shall be admitted to the or- 
der only by a unanimous vote of the members 
present. 

"Article 3. Section 1. The initiation fee 
shall be . 

"Article 4. Section 1. Every member who 
shall refuse or neglect to pay his fines or dues 



shall be dealt with as the chief thinks proper. 
"See. 3. Sickness, or absence from the coun- 
try, or being engaged in any important busi- 
ness, shall be valid excuses for any neglect of 
duty. 

"Article 5. Section 1. Each member shall 
provide himself with a pistol, Ku Kbjx. gown,, 
and signal instrument. 

"Sec. 2. When charges have been preferred 
against a member in a proper manner, or any 
matters of grievance between brother Klux 
are brought before the order, they shall be- 
referred to a special committee of three or 
more members, who shall examine the par- 
ties, and determine the matters in question, 
reporting their decision to the order. If the- 
parties interested desire, two-thirds of the- 
members present voting in favor of the re- 
port, it shall be carried. 

"Article 6. Section 1. It is the duty of every 
member who has evidence that another has- 
violated article 2 to prefer the charge and 
specify the offence to the order. 

"Sec. 2. The charge for violating article 2 
shall be referred to a committee of five or 
more members, who shall, as soon as practica- 
ble, summon the parties and investigate the- 
matter. 

"Sec. 3. If the committee agree that the- 
charges are sustained, that the member on 
trial has intentionally violated his oath or ar- 
ticle 2, they shall report the fact to the ordeiv 

"Sec 4. If the committee agree that the 
charges are not sustained, that the member is- 
not guilty of violating his oath or article 2„ 
they shall report to that effect to the order, 
and the charges shall be dismissed. 

"Sec. 5. When the committee report that the- 
charges are sustained, and the unanimous- 
vote of the members is given in favor thereof, 
the offending person shall be sentenced to- 
death by the chief. 

"See. 6. The prisoner, through the cyclops- 
of the order of which he is a member, can 
make application for pardon to the great 
grand cyclops of Nashville, Tennessee, in. 
which case execution of the sentence can be- 
stayed until pardoning power is heard from.'*" 

During the progress of the trial it was given, 
in evidence that this organization deliberately- 
planned the murder of one James Williams, 
a colored Republican, who had been a cap- 
tain in a militia company m York countyp 
that pursuant to the orders of one J. W. 
Avery, the chief of the order in York county, 
between forty and sixty members of the- 
Elan met at night in an old muster-tield,. 
mounted, armed, and disguised, and proceed-^ 
ed to the house of said Williams, broke into 
it, took him to the woous neat by, and there- 
hung him until he was dead; a card being- 
left upon him, which was found the follow- 
ing morning, bearing the words, "Jim Wil- 
liams on his big muster." On the same night 
the same party visited divers other houses or 
colored people, took them out, tnreatenea 
them, robbed them of their arms, and in- 
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formed them that if they yoted again they 
should be killed. The defendant was among 
those who participated in this "raid." Amzi 
Bainey, colored, testified that the Ku Klnx 
■came to his house one Saturday night about 
ten o'clock, broke it open by force, and beat 
Ms wife. Rainey had gone Into the loft of 
his house when he found the Ku Klux were 
there, but search was made for him, and he 
was found and brought down. After a series 
•of cruelties, Eainey was forced to swear that 
he would never vote another radical ticket 

Dick "Wilson, colored, in the course of his 
■examination said that the Ku Klux visited 
bis house on the 11th of April, about two or 
three o'clock in the morning. The door was 
forced open, and the men outside began fir- 
ing into the house. Afterwards witness was 
compelled to go with them to the house of his 
son, who lived near him, wnere an unsuc- 
cessful search was made for him. When 
they could not find his son, they came out of 
the house, and asked witness where he was. 
He said, "Gentleman, I aon't know." The re- 
ply was, "Don't you call me any gentleman; 
we are just from hell-fire; we haven't been 
in this country since Manassas," etc. After 
more talk, some one said to him, ""We'll 
make a Democrat of you to-night," They 
made this man lie down, and whipped him 
with ramrods until he promised to publish a 
•card stating that he was done with the Re- 
publican party, and with Scott* and his ring. 
During his argument before 'Jie jury, Mr. 
Johnson, one of the counsel for the defend- 
ant, made use of the following language, 
with reference to the facts proved at the 
trial: "But Mr. Attorney-General (Mr. Cham- 
berlain) has remarked, and would have you 
suppose, that my friend and myself are here 
to defend, justify, or palliate the outrages 
. that may have been perpetrated in your state 
by this association of Ku Klux. He makes 
a great mistake as to both of us. I have lis- 
tened with unmixed horror to some of the ! 
testimony which has been brought before 
you. The outrages proved are shocking to 
himaanity. They admit of neither excuse nor 
justification. They violate every obligation 
which law and nature imposes upon men. 
They show that the parties engaged were 
Ijrutes, insensible to the obligations of hu- 
manity and religion. The day will come, 
"however, if it has not already arrived, when 
they will deeply lament it. Even if justice 
■shall not overtake them, there is one tribunal 
from which there is no escape. It is their 
■own judgment, that tribunal which sets in 
the breast of every living man— that still 
■small voice that thrills through the heart, 
the soul of the mind, and as it speaks, gives 
happiness or torture— the voice of con- 
science, the voice of God, If it has not al- 
ready spoken to them, in tones which have 
■startled them to the enormity of their con- 
■duct, I trust, in the mercy of heaven, that 
that voice will speak before they shall be 
■called above to account for the transactions 



of this world; that it will so speak as to 
mak:e them penitent, and that trusting in the 
dispensations of heaven, whose justice is dis- 
pensed with mercy, wh^i they shall be 
brought before the bar of their great tri- 
bunal, so to speak, that incomprehensible tri- 
bunal, there will be found, in the fact of their 
penitence or in their previous lives, some 
grounds upon which God may say Pardon!" 

D. T. Gorbm, V. S, Atty., and D. H. Cham- 
berlain, for the United States, , 

Reverdy Johnson and Henry Stanberry, for 
defence. 

BOND, Circuit Judge (charging jury). You 
have listened with patience to the recital of 
the evidejice in this cause, and without com- 
menting upon that, the court proposes to state 
to you the law applicable to the evidence, 
which must' guide you in making up your ver- 
dict. The indictment, gentlemen, is for a 
conspiracy, which is an agreement by two or 
more persons to do an- unlawful thing, or to 
do. a lawful thing by unlawful means. The 
thing to be punished is the unlawful con- 
spiracy, and not the particular acts done in 
pursuance of it The conspiracy is a crime, 
if nothing be done in pursuance of it The 
indictment, gentlemen, contains two counts. 
The first charges the defendant and others, 
jointly indicted with him, with having con- 
spired to violate the first section of the act of 
Stay 31st, 1870. by unlawfully hindering, pre- 
venting, and restraining a certain class of 
persons therein named from the future exer- 
cise of the right to vote at an election to take 
place in October, 1872, on account of their 
race, color, or previous condition of servitude. 
And the second count charges that he, with 
others, did conspire to injure, because of his 
color, James Williams, because he had exer- 
cised the right to vote previously. It is to 
these counts that you are to refer the evi- 
dence, and to apply the law which the court 
gives you. If you find, from the evidence, 
that there was no such conspiracy as that de- 
scribed in the first count or if there was a 
conspiracy, the object of which and its pur- 
pose were different from that set forth in the 
count, and that the object and purpose set 
forth in the count was not one of its purposes 
and objects, then the party charged is not 
guilty under the first count, though he may 
have been engaged in the conspiracy. But it 
is not necessaix if the jury find there was a 
conspiracy, and that the party was engaged in 
it, that they should find its purpose to have 
been single. If th^y find that one of its pur- 
poses was that set forth in the first count to 
prevent citizens from the exercise of the right 
to vote because of their color, it is sufficient. 
An association having such a purpose is an 
unlawful conspiracy, and a paity engaged In 
it may be punished under the first count 

Each member of such an association is a 
conspirator, and is responsible, personally, for 
every act of the conspiracy, and for the acts 
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of each meml»er thereof, done by common con- 
sent, in furtherance of its illegal purposes, 
and also for such acts done in furtherance of 
the conspiracy not consented to beforehand, if 
assented to subsequently to their perpetra- 
tion, and that whether the party charged was 
himself actually present or not when such 
act was done. And if the jury believe, from 
the evidence, that the various Klans spoken 
of by the witnesses, were but parts of one 
general cons:piraey, this rule applies not only 
to the members of the same Klan, but to the 
acts and conduct of the members of the dif- 
ferent Klans done in furtherance of the con- 
spiracy. And it makes no difference in guilt 
if you find from the evidence that the motive 
of a party who joined the conspiracy was not 
illegal when he did join it, if you also find, 
that after he became a member, he was aware 
of the fact, or had reason to know, that the 
true object of tne conspiracy was to prevent 
or hinder the free exercise of the elective fran- 
chise hy intimidation or violence, as aforesaid, 
on account of color, and that he still remain- 
ed a member and participated in its meet- 
ings, and that, though you may also find he 
never himself actually used the force, intimi- 
dation, or violence, and was not present when 
it was used. 

And now, if the jury find, from the evi- 
dence, that the party charged did so conspire 
to prevent the citizens described from exer- 
cising their right to vote on account of their 
color, at a future election, specified to be the 
election to take place on the third Wednesday 
of October, 1872, then the party charged is 
guilty under the first count of the indictment. 
And if the jury find, from the evidence, that 
they did so conspire, and for the same reason, 
to injure and oppress, on account of his color, 
one Jim Rainey, alias Jim Williams, because 
he had antecedently, on the third Wednesday 
of October, 1870, exercised his right to vote, 
then he is guilty on the second count. 

But if the jury find, from the evidence, that 
no such conspiracy existed, or that if it ex- 
isted, the intimidation or injury of voters be- 
cause of their exercise of the suffrage, or to 
prevent its exercise, formed no part of its 
purpose, or that, if that were its purpose, the 
defendant was not engaged in it, then the de- 
fendant is not guilty. But the jury is not 
bound to believe the sole purpose of the con- 
spiracy to be that set out in the first count; 
if thty find it to be one of the purposes, it is 
sufficient. Nor If they find that the beatings 
and intimidation spoken of by the witnesses 
took place or existed, are the jury bound to 
believe that the reasons given at the time by. 
the conspirators, if they find reasons were 
given, were the true reasons for such conduct, 
but the jury may determine, from all the evi- 
dence in the cause, what the true reasons 
were for such violence. 

If the jury find, from the evidence, as we 
said before, that the conspiracy set forth in 
the first and second counts in the indictment 
existed, and the defendant engaged in it 



there, he is gmlty on both counts. If there 
existed no such conspiracy at the time set 
out in the indictment, .or if existing, it had 
another object which did not include that set 
out in the indictment, or if existing, and hav- 
ing the illegal pcrpose, the defendant took 
no part in it, then he is not guilty. The jury 
are at liberty to find one of three verdicts. 
They may find the party guilty generally, or 
not guilty generally, or they may find him 
guilty on one count, and not guilty on the- 
other. 

The jury found a verdict of guilty on the 
second count. A motion was made for a new 
trial, but it was overruled, and the prisoner was- 
subsequently sentenced to eighteen months' im- 
prisonment and a fine of one hundred dollars. 
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UNITED STATES v. MITCHELL. 

[2 Wash. O. 0. 478.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Embargo — Evidesce — Certificate of Survey — 

LOG-BOOK. 

1. Although a certificate of a survey of a. 
vessel is not evidence of the facts stated in it, 
yet, if the surveyors, in a deposition regularly 
taken, refer to the certificate, as containing all 
they know, it is evidence. 

[Cited in The Director, 34 Fed. 60.] 

2. The certificate of the American consul at 
a foreign port, under his seal of ofiice, that the 
ship's paper.s were lodged with him, agreeably 
to the requisitions of the embargo law, is good 
evidence of that fact, but not of other facts- 
stated in it 

[Cited in Levy v. Barley, Case No. 8,300; 
The Alice, 12 Fed. 925.] 

3. If a log-book be offered in evidence, it 
should be proved to be the book kept on the 
voyage. It is not suflacient to prove the hand- 
writing of the mate, as to some of the entries 
in it. 

Debt on an embargo bond. The defence 
was, that the vessel, by stress of weather, 
was forced into St. Thomas's, where she was 
so disabled that she could not, without re- 
pairs, have returned to the United States; 
and that the government prohibited the car- 
rying away the cargo. To prove the condi- 
tion of the vessel at St. Thomas's, the de- 
fendant read the depositions of two of the 
surveyors, who were appointed to view her 
and who refer to the survey, and declare 
that it contains a true statement of her con- 
dition: that it contains all they knew then, 
or now know on the subject. The readings 
of the survey was objected to. 

BY TBDE COURT. In Watson v. Insurance 
Co. of North America [Cases Nos. 17,284 and 
17,285], we determined that a survey is not 
evidence of the facts stated in it. But in 
this case, the witnesses have incorporated it 
into, and made it part of their depositions, 

1 [Origmally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice- 
of the Supreme Court of the United States^ 
under the supervision of Richard Peters, Jt.^ 
Esq.] 
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and of course attest the verity of the facts 
stated in it, as fully as if they had set forth 
the same facts in their deposition. Of course 
it may he read. 

The certificate of the consul at St Thom- 
as's, that the ship's papers were lodged with 
him, agreeably to the act of congress, under 
his seal of office, was admitted as evidence, 
and other parts of it, as to other facts, 
struck out. 

The defendant offered a hook, as the log- 
book of the vessel, and insisted, that as the 
district attorney had given him notice to 
produce the log-book, this made it evidence. 
To identify it, the only evidence was by a 
sailor belonging to the vessel, who deposed 
as to the hand-writing of the mate, in many 
parts, and that he saw him marking the 
words "Log-Book of the Lydia," on the cover 
of the book, on the voyage. 

BY THE COURT. The calling for a paper 
does not make it evidence, unless the party 
calling chooses to read it, in which case he 
admits it. But in this case, the call was for 
the log-book, and no evidence is given that 
this is the log-book kept on the voyage, but 
may have been afterwards made up by the 
mate, to suit the purpose of this cause. The 
cover does not identify it, as the same words 
might have been written on any piece of 
canvas, and put on this book. 

The charge merely stated the point for' 
the jury to decide, viz. that the defendants 
were prevented, from perils of the sea, or 
other unavoidable accident, from relanding 
the cargo in the United States. To excuse 
themselves for going to St. Thomas's, they 
should prove, that the injured state of the 
vessel, and adverse winds, prevented them 
from putting into some port of the United 
States, and compelled them to go to St, 
Thomas's; and that, when there, they were 
prevented by the government from return- 
ing, witii the cargo, to the United States, 

[For anot±ier trial of this ease, see Case No. 
15,792,] 
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UNITED STATES v. MITCHBLIi et al. 

[3 Wash. C, C. 95.] i ' 

Circuit Court, D. Pennsylvania. Oct. Term, 
1811. 

Embargo— Debt os Bon*d— Perils of the Sea- 
Certificate — LoG-BooK — Seaworthiness. 

1. Debt on a bond given under the embargo 
laws. The question on the evidence was, 
whether the defendants were prevented by 
perils of the sea, from performing the condi- 
tion of the bond. It was alleged, that the ves- 
sel was, by perils of the sea, driven into St. 
Thomas; and that when there the authorities 
of the island obliged the master to sell her car- 
go. 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supremo Court of the United States, 
under the supervision of Richard Peters, Jr., 

Esq.] 



2. The certificate of the governor q£ St. 
Thomas (the signature being proved), without 
a seal, given at the time the captain petitioned 
for leave to depart with his cargo, that such 
petition was refused; is an official act by a 
person, who, it is probable, would not give a 
deposition, and is different from evidence of 
matters not official, and may be read in evi- 
dence. 

3. The log-book was allowed to be given in 
evidence, in proof that the bills of lading had 
been made out from it; the witness declaring 
he was perfectly sure it was the log-book kept 
on the voyage, although he did not recollect 
having seen the mate make regular entries in 
it; and also, that every exertion had been 
made, to procure the attendance and testimony 
of the mate. 

4. The rule, in U. S. v. Disey [Case No. 14,- 
967], condemned by the court. If the ves- 
sel was net seaworthy, the injury done to her 
or to her voyage by perils of the sea, will not 
excuse the defendants, who should clear them- 
selves from all imputations of this kind; but 
the rule as to seaworthiness, ought not to be 
more strict in such cases as this, than in cases 
of insurance. It is sufficient, if the vessel were 
seaworthy for the voyage upon which she 'was 
destined; and the want of this, must be prov- 
ed by him who affirms the fact, if sufficient 
causes for her disability, such as storms, &c,, 
are proved, Aliter, if no such cause appears. 

Debt on an embargo bond; and the ques- 
tion on the evidence was, whether the de- 
fendants were prevented by i>erils of the 
sea, or other imavoidable accidents, from 
landing their cargo at some port in the Unit- 
ed States? The voyage was from Philadel- 
phia to Charleston and Savannah, The 
night of the day after the pilot left her, she 
was exposed to a violent storm, which con- 
tinued, with some intermissions, for some 
daj'S, She suffered greatly in her masts and 
rigging, insomuch, that she was compelled to 
keep before the wind; and the winds con- 
tinued so adverse, that it was stated by a 
witness, that it was not possible to make a 
port in the United States. The log-book 
strongly supported this statement. She went 
into St, Thomas, where she was unladen by 
order of the judge, upon a report of survey- 
.ors; and was prevented, by a general pro- 
hibition of the government of the island, 
from eariying away the cargo, which con- 
sisted of provisions. It appeared, by a cer- 
tificate of the governor of the island, whose 
signature Was proved, but to which there 
was no seal, which cei'tificate was given at 
the time the petition of the captain was 
made to him, for leave to take away the car- 
go, that it was refused. This certificate 
was objected to. 

BY THE COURT. The certificate is of an 
official act, given at the time, by which it 
appears, that the captain had petitioned for 
leave to take away the cargo, which the gov- 
ernor refused. We know no way by which 
that fact could be better proved, than by 
this certificate, unless the deposition of the 
governor had been taken, which it is not to be 
supposed he would have consented to give. 
This is very different from evidence of mat- 
ters not official, in which latter case, such a 
certificate could not be admitted. 
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The log-book, which was not admitted at 
the former trial [Case No. 15,791], was now 
admitted upon this additional evidence, that 
in relation to the cargo taken on board, the 
bills for landing at St. Thomas, were made 
out from this book, which the witness de- 
clared he was perfectly sure was the log- 
book kept on that voyage, though he did not 
recollect seeing the mate make entries regu- 
larly in it; and upon this further proof, that 
advertisements had been inserted in two pa- 
pers in this city, shortly after the last trial, 
requesting information where the mate was, 
as by calling at a particular place, he would 
hear something to his advantage. This book 
is now better identified, than it was at the 
last trial, and due diligence has been used 
to obtain better evidence than that of the 
mate himself, without success. 

WASHINGTON, Circuit Justice (charging 
jury). Something has been said, about the 
want of seaworthiness in this vessel. If suf- 
ficient proof of her want of seawoi-thiness 
for the intended voyage, has been given, to 
the satisfaction of the jury, it is fatal to 
the defence; because, the defendants, to en- 
title themselves to the excuse they set up, 
should clear themselves from all blame in 
respect to the accident which prevented their 
complying with the condition of the bond. 
But, in respect to seawoithiness, the rule, in 
a case of forfeiture, must not be more rigid 
than is laid down in actions on policies of 
insurance; and that is, if the vessel, with- 
out any apparent and sufficient cause, begins 
to leak, and to show herself unfit to perform 
the voyage, the presumption is that she 
was not seaworthy when the voyage com- 
menced; and the person who affirms she 
was so, must prove it by sufficient evidence. 
But, if a sufficient cause for her leaking is 
proved, as the existence of severe weather, as 
in this case; the burthen of i>roof is thrown 
upon the party who affirms that she was 
not seaworthy when the voyage commenced. 
"Whether any such evidence has been given 
by the United States, you are to decide. 
The question is, not whether she was suffi- 
ciently staunch and strong, and found for 
any voyage, but for this voyage? Another 
argument used by the. district attoi'ney, was, 
that when the accidents happened, which 
compelled her to go before the wind, she 
ought to have returned to Philadelphia. If 
at this time it was apparent that she could 
not make a southern port, and that she 
could get into a more northern port, she cer- 
tainly was bound to do so. This was for- 
merly determined in a case in this comi:; 
because, in that case, the vessel not being 
able to lay to the wind, so as to make a 
southern port, on account of the want of 
ballast, and having performed but a small 
part of her voyage, it was decided, that the 
master ought to have returned, and gone 
somewhere to supply his original omission. 
But in this case, there was no reason to sup- 



pose, that this vessel could not make a 
southern port, in consequence of the injury 
to her masts, nor does it appear, that she 
could not have done it, had the winds fa- 
voured, fehe had performed much the great- 
est part of her voyage, and was driven from 
the coast by westerly winds; so at least is 
the evidence. The law, in such a ease, did 
not impose on the defendants the necessity 
of returning, so long as they could fairly 
hope, with favourable winds, to reach the 
port of their destination. As to the facts of 
the case, the court will only say, that if you 
credit the evidence given of them, the de- 
fendants have fully brought themselves with- 
in the exception provided in their favom*. 

Verdict for defendants. 



Case No. 15,793. 

UNITED STATES v. MOLLER. 

[10 Ben. 189.] i 

District Court, S. D. New Yorli. Dec, 1878. 

Execution' against Peksos — New York Code — 
Penalties — Damages roit Fuacd. 

1. Judgment Laving been recovered against 
the defendant under Rev. St. U. S. §§ 2S39, 
2861, for. the value of goods illegally imported, 
and an execution against his property having 
been returned unsatisfied, and an execution 
against the person having been issued, on mo- 
tion to set aside the latter execution: Held, that 
the question whether defendant was liable to 
arrest on execution is by Rev. St. U. S. § 990, 
made dependent on the law of New York. 

2. Under the law of New York (Code, §§ 548, 
549, 1489), defendant was not liable to arrest 

3. The action was not one to recover dam- 
ages for a fraud, nor for a penalty within the 
meaning of Code N. Y. § 549. 

[Cited in U. S. v. Reid, 17 Fed. 498.] 

[This wbs an action by the United States 
against Anton Moller, for the value of goods 
illegally imported.] 

B. B, Foster and J. J. Adams, for the mo- 
tion. 

Mr. Tenney, Asst. U. S. Dist. Atty., op- 
posed. 

CHOATE, District Judge. This is a mo- 
tion to set aside an execution against the 
person. The suit was for the value of mer- 
chandize entered in violation of Rev. St. §§ 
2?39, 28G4, by which, in case goods are en- 
tered by means of a false invoice, the goods 
or their value are declared forfeited to the 
United States. The declaration was in the 
form of a declaration in debt, according to 
the old practice. The defendant was de- 
faulted and judgment was entered upon his 
default. An execution against his property 
having been returned unsatisfied, this execu- 
tion against the person was issued. The 
question whether the defendant is liable to 
arrest on execution, depends upon the law of 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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the state of New York. J£ upon a judgment 
lor the same cause of action in a state 
•court, he would be liable to arrest on execu- 
tion, he is so liable on this judgment; other- 
wise not. Rev. St. § 990. 

The present law of New York, regiilating 
the matter, is contained in sections 548, 549, 
And 1487 of the Code of Civil Procedure. 
By section 1487 an execution against the per- 
son is limited to two cases: First, "where 
the plaintiff's right to arrest the defendant 
•depends upon the natui-e of the action"; and 
secondly, "in any other case where an order 
■of arrest has been granted and executed in 
the action and ha^ not been vacated." There 
was no order of arrest in this action; there- 
fore, the sole question is whether this is a 
■case where the nature of the action gives the 
plaintiff the right to an arrest. The refer- 
ence here is to sections 548 and 549. Sec- 
tion 548 prohibits arrest in a civil action, ex- 
■cept as prescribed by statute. Section 549 
provides that the defendant may be arrested 
""where the action is Tjrought for either of 
the following causes: (1) To recover a fine 
■or penalty; (2) To recover damages for a 
personal injury; an injury to property, in- 
•cluding the wrongful taking, detention or 
■conversion of personal property; * * * 
fraud; deceit;" and cei-tain other cases ad- 
mitted to have no similarity to this suit. It 
is insisted by the plaintiff that this is "an 
action to recover damages for fraud," within 
the meaning of this section; but it seems to 
me that this claim can not be sustained. 
Section 549, in view of the prohibition con- 
tained in section 548, and of the nature of 
the right affected by this legislation, the 
right of personal liberty, if not to be strictly 
■construed, should not be strained beyond the 
fair and proper meaning of the teions used 
to bring a case within its provisions. An 
miction to recover damages for fraud is an 
•expression apparently referring to that class 
"^•of actions, well defined at the common law, 
in which the ground of the action was an ac- 
tionable fraud practiced by the defendant on 
the plaintiff and the puipose of the action to 
recover the damages resulting to the plain- 
tiff therefrom. Doubtless, it does not .ex- 
'Clude cases where those damages may be 
made exemplary by the verdict of the juiy. 
Is the present an action similar in the grounds 
•on which it is based, or in the purposes it is 
designed to effect? Clearly not. It is an 
•action of substantially a different and pe- 
culiar character, sui generis. Violations of 
the revenue laws have been in this country 
-and in England always visited with this 
class of forfeitures, primarily of the goods, 
T>y means of which the offence was commit- 
ted, and collaterally to prevent a loss to the 
-government by reason of the sale or con- 
sumption of the goods, before discovery of 
the offence,. by forfeiture of their value as 
4m independent remedy. The theory of these 
statutes is that, by reason of the breach of 
Tthe law, the goods become the goods of the 



government, if it sees fit to insist upon its 
right, and the action for their value is given 
as an equivalent or substitute for the right 
of seizure and forfeiture of the goods them- 
selves. It is very "true that under present 
and recent legislation there is no forfeiture 
either of the goods or their value, unless 
there is an actual intent to defraud the gov- 
ernment; but although the proof of this is a 
prerequisite to, a recovery, this does not 
make the action in substance an action to 
recover damages for the fraud, or alter its 
nature, essentially. The recovery has no re- 
lation whatever to any damages which the 
government may have. suffered by reason of 
tLe fraud practiced. The amoimt to be re- 
covered is neither more nor less than the 
value of the goods. It generally far exceeds 
the amount of duty of which the government 
has been deprived, but with changes of val- 
ues and of markets, it is quite supposable 
that the value may be less. Nor by any lati- 
tude of construction can the forfeiture be 
regarded as of the nature of exemplary dam- 
ages for the fraud. The legislature of New 
York has not seen fit to allow an arrest in an 
action to recover forfeited goods or their val- 
ue, and congress has seen fit to limit the ar- 
rest of defendants on execution to cases in 
which it is allowed by the legislature of 
New York, and has made no special provi- 
sion for an arrest in this class of actions. 

It is also claimed by the plaintiff that this 
is an action for a "penalty" within the mean- 
ing of the first subdivision of section 549. 
But the word "penalty," in connection with 
the word "fine," seems to refer to pecimiary 
penalties, under penal statutes. It has been 
repeatedly held that these revenue laws are 
not penal laws. And in no proper or com- 
mon sense is this forfeiture a penalty. 

Defendant discharged. 



Case No. 15,794. 

UNITED STATES v. MOLI/BR. 

[16 Blatehf, 65; i 7 Reporter, 390.] 

Circuit Court, S. D. New York. Feb. 28, 
1879. 

Crimixai, Infobsiatios— Illegatj Importation — 
Pexal RecovertJ 

1. It is not necessary that a criminal informa- 
tion should show either that the defendant has 
been held to answer the charge, on a complaint 
before a commissioner, or that the charge has 
been found true by a grand jury. 

2. A criminal information for a violation of 
section 5445 of the Revised Statutes of the 
United States, in effecting an entry of mer- 
chandise, need not set forth the various steps 
or documents by which the entry was accom- 
plished, so long as the information is otherwise 
sufficient. 

3. The question whether a criminal prosecu- 
tion for the acts complained of will lie after the 
recovery of a penalty by a civil suit for the 
same acts, does not arise on a demurrer to the 
information. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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[This was a criminal information against 
Anton Moller. Heard on demurrer.] 

William P. Fiero, Asst. U. S. Dist. Atty. 
Benjamin B. Foster, for defendant. 

BENEDICT, 'District Judge. This case 
comes before the court upon a demurrer to 
the information. It is first contended, in 
support of the demurrer, that the proceeding 
by information will not lie, because it does 
not appear on the face of the information, 
either that a complaint had been laid before 
a commissioner, and the defendant there- 
upon held to answer to the charge set fortli 
in the information, or that the charge had 
ever been found true by a grand juiy. Al- 
though it has been the practice in this dis- 
trict, where it is intended to proceed by in- 
formation, to make a preliminai-y complaint 
before a commissioner— a pi-aetice which I 
certainly do not intend to discountenance— 
I know of no pi-aetice or rule that requires 
the information to show on its face that such 
a, course has been pursued. In the absence 
of any such requirement, the question of 
the right to proceed by information, without 
a preliminary hearing before a commission- 
er, is not raised by a demurrer. 

The next objection presented is, that cer- 
tain documents, by means of which, it is 
charged, the ofEence was committed, are 
not set out by their tenor. In support of 
this objection, authorities are cited, to the 
effect, that, when written instruments enter 
into the gist of the offence, they should be 
set out in words and figures. But, written 
instruments do not enter into the gist of the 
offence charged in this information. The 
offence charged is that created by section 
5445 of the Revised Statutes, which provides, 
that "every person who, by any means what- 
ever, knowingly effects, or aids in effecting, 
any entiy of any goods, wares or merchan- 
dise, at less than the true weight or. mea;s- 
ure thereof, or upon a false classification 
thereof as to quality or value, or by the pay- 
ment of less than the amount of duty legally 
due thereon, shall be fined, &c." The stat- 
ute, it will be observed, says, "by any means 
whatever," clearly showing that the means 
employed to effect an entry of goods upon a 
false classification as to value, or by pay- 
ment of less than the legal duty, are not of 
the essence of the crime. The gist of the 
offence consists in the fraudulent entry, and 
it is unnecessary to set forth in an informa- 
tion the various steps whereby the entry was 
accomplished. The information charges, that 
the defendant, at a certain time and place, ef- 
fected an entry of certain goods, so de- 
scribed as to identify the goods as well as 
the entry thereof; and to show that by law 
the goods were subject to a duty of 60 per 
cent, ad valorem, coupled with the aver- 
ment that they were liable to that rate of 
duty. It is then stated that said goods were 
entered by the defendant upon a false clas- 



sification as to value, and the particular in 
which the classification was false is stated. 
It is also charged that such entry was ef- 
fected by a payment of less than the legal 
duty, and the amount of the duty paid and 
the amount of duty legally due are stated. 
These averments contain every ingredient 
of the offence, and constitute a statement 
of the acts alleged to have been done, with 
sufiieient particularity to inform the defend- 
ant in regard to the charge, and to show to- 
the court that an oft'ence has been commit- 
ted. The other averments of the informa- 
tion, undertaking to describe, with more or 
less certainty, the means employed by the 
defendant to effect the said entry, werfr 
unnecessary, and, being unnecessary, any 
defeet therein will not invalidate the in- 
formation. 

The remaining pomt made is, that the in- 
formation will not lie because of the recov- 
ery of a penalty by civil suit based on the 
same acts here complained of. [See Case 
No. 15,793.] Clearly, this question does not 
arise upon demurrer, and it cannot, there- 
fore, be now determined. ' 

There must be judgment for the prosecu- 
tion, on the demurrer, with leave to the de- 
fendant to plead. 



Case ITo. 15,795. 

UNITED STATES v. The MOLLIE. 

UNITED STATES v. The BONITA. 

[2 Woods, 318.] 1 

Circuit Court, B. D. Texas. May Term, 187G. 

Shipping— Steam Isspectios Laws— Practice in 
Admiralty— Deokee — Defaclt. 

1. Where a seizure is made on water and the 
proceeding is consequently in admiralty, and 
there is default, the court should use a wise dis- 
cretion whether to require proofs or not. 

2. In all such cases, proclamation to appear 
sliould be made and a decree entered for de- 
fault and contumacy, and upon reading the libel 
and proceedings thereon, and with or without 
proof as the court may direct, such decree 
should be made as the nature of the case inay 
require. 

3." A small pleasure boat twenty-nine feet 
long and seven feet wide, without deck, pro- 
pelled by a small steam engine with a cylinder 
(jf nine inches stroke and three and one-half 
inches diameter, run occasionally by its owners 
for amusement upon Buffalo Bayou below 
Houston, Tesas, is not a vessel navigating the 
public waters of "the United States within the 
meaning of the steam inspection laws. 

[Cited in Hartrauft v. Du Pont, 118 U. S. 
227, 6 Sup. Ct. 118S.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Texas.] 

This was a libel filed in the district court 
for penalties for nonobservance or the steam- 
boat inspection law. No party appearing to 
claim the vessel, the district court, on ex- 
amining a witness as to its character, dismis- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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sed the litiel [ease unreported], and the Unit- 
ed States attorney appealed. No person yet 
appearing, the question arose as to the method 
of proceeding, namely, -whether a decree of 
condemnation ought to be entered as of 
course for the default, or' whether the United 
States attorney ought to prove the allega- 
tions of the libel. 

BRADLEY, Circuit Justice. The steam- 
boat inspection law does not prescribe the 
method of recovering the penalties therein 
imposed; but as the libel >in this case was for 
penalties for which the vessel is made liable, 
and subject to seizure, the mode of proceed- 
ing will be regarded as to be governed by the 
general act, section 92':J Rev. ■ St, which is 
based upon the eighty-ninth section of the 
revenue collection act of 1799 [1 Stat 695]. 
By this act, "if no person appears and claims 
such vessel, goods, etc., and gives bond to 
defend the prosecution thereof, and to re- 
spond the cost, in case he shall not support 
his claim, the court shall proceed to hear and 
determine the cause according to law." 

What is meant by hearing and determining 
according to law, is the point to be ascertain- 
ed. The phrase has met with some judicial 
exposition; and it seems to be settled that the 
mode of hearing depends on the practice of 
the court in which the proceeding is conduct- 
ed. If it is a court of common law, or if the 
proceeding is according to the course of the 
common law, the practice is one thing; if it 
is a court of admiralty, proceeding in due 
course of admiralty, ir is another. thing. On 
seizures for condemnation and forfeiture at 
common law, an information is filed, setting 
forth the offense and the ground of seizure, 
and pi-aying the relief desired. This is the 
course on seizure made upon land. In this 
proceeding, proclamation is made on the re- 
turn of tlie writ, and if default be made, a 
judgment of condemnation by default is en- 
tered, and an order of sale of the thins: con- 
demned. This is the coarse of proceeding in 
the court of exchequer in England. A com- 
plete record in such a case may be found in 
Parker, Exch. 57, in the case of Attorney 
General v. Lade, referred to in Miller v. V. 
S., 11 Wall. [78 U. S.] 3Jy, where this method 
of entering judgment is approved. 

But If the seizure is made on water, and 
the proceeding is in admiralty, there is some 
difference of opinion as to the practice to be 
pursued. Some authorities state that a final 
decree will be made on the default; others, 
that proofs must be made of the allegations 
of the libel. The twenty-ninth rule in ad- 
miralty, as prescribed by the supreme court 
of the tfnited States, directs that "if the de- 
fendant shall omit or refuse to make due 
answer to the libel upon the return day of 
the process, or other day assigned by the 
court, the court shall pronounce him to be in 
contumacy and default; and thereupon the 
libel shall be adjudged to be taken pro con- 
fesso against him, and the court shall pro- 



ceed to hear the cause ex parte, and adjudge 
therein as to law and justice shall apper- 
tain." The method here pr^cribed— "pro- 
ceeding to hear the cause ex parte" — ^would; 
seem to require something more than a mere 
entiy of a decree. Conkling, in his treatise- 
on United States Courts (part 3, p. 588, c. 3„ 
§ 3), says, that in the district courts of New 
York, on the return day of the warrant of 
arrest, or some subsequent day of the term, 
the district attorney reads the libel or in- 
formation, or so much thereof as is neces- 
sary to show what property it is that is- 
proceeded against, by whom the seizure was- 
made, and the grounds of seizure. He there- 
upon moves that the usual proclamation be 
made; and the crier accordingly makes one- 
proclamation, to the purport, that if any one- 
can aught say why the property mentioned 
in the libel or information should not be- 
condemned as forfeited to the United States^ 
he may come forth and shall be heard. If 
no claimant appears the district attorney 
moves for a decree of condemnation, and 
that the projieity be sold at a designated 
place, and it is so ordered by the court of 
course, without further inquiiy. Judge 
Betts, in speaking of decrees for default and 
contumacy generally, says, that "if no one- 
appears, the proctor moves the decree of 
default and condemnation, and that the mat- 
ter be referred to the clerk for computation,, 
or that a venditioni exponas issue, if no ref- 
erence is necessary." Betts, Adm. 36. In 
some cases, of course, it is obviously neces- 
saiy to institute some inquiry to liquidate the 
libellant's demand. Probably different dis- 
trict courts had prescribed different rules on 
this subject before the adoption of the gen- 
eral admiralty rules by the supreme court, 
in ISM. Where the rule was (as the twen- 
ty-ninth general rule now is), that the judge 
should proceed and hear the cause ex parte. 
Judge Ware said, in 1839, that according to 
the ordinary and regular course of the court, 
the cause should be heard upon the evidence 
produced upon the part of the libellant only. 
The Centurion [Case No. 2,554], In a case 
before Judge Spi-ague, in 1858, on a libel in 
rem for a forfeiture in which the phrase of 
the statute, "The court shall proceed to hear 
and determine the cause according to law," 
was brought directly to his attention, he held 
that after default there must be some hear- 
ing before a decree of forfeiture, but to 
what extent, must depend upon the cir- 
cumstances of the case. The court, he says, 
will at least examine the allegations of the 
libel to see if they are sufficient in law, and 
the return of the marshal and such affidavit 
or affidavits as the district attorney shall 
submit. Where it appears that the owners 
have had full notice of the proceedings and 
ample opportunity to intervene, and have 
voluntarily declined to do so, slight addition- 
al evidence will be sufficient Indeed, a 
willful omission by the owners to answer, 
and thereby make disclosure an to the ma- 
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terial facts within their knowledge might of 
itself satisfy the court that a forfeiture 
should be decreed. But the court will re- 
quire the prosecutor to introduce full prcf 
of the allegations in the libel, whenever the 
circumstances shall make it reasonable. U. 
-S. V. The Lion [Id. 15,607]. 

The result seems to be that the court must 
be governed by a wise discretion, whether 
to require proofs or not. In all eases, procla- 
mation to appear should be made and a de- 
cree entered for default and contumacy; and 
then, or upon reading the libel and proceed- 
. ings thereon, and either with or without fur- 
ther proof as the court may direct, such 
decree should be made as the nature of the 
-case may require. In the present ease, be- 
ing informed that the boat is a mere skiff, 
ix) which it is doubtful whether the inspec- 
i:ion laws were meant to apply, I have deem- 
•ed it advisable to hear proofs. 

On the merits, D. J. Baldwin, U. S. Atty., 
-cited and relied on sections 4399, 4400, 4426. 
■4437, 4443, 4446, and 4449, Kev. St. U. S., and 
the instructions of the treasuury depart- 
ment. 

THE CIRCUIT JUSTICE. This is a libel 
against a small pleasure boat, twenty-nine 
feet long, seven feet wide, and without deck, 
"but propelled by a small steam engine with 
cylinder of nine inches stroke and three and 
a half inches diameter. It is run occasion- 
ally by its owner and the owner of the en- 
.gine for their amusement, on the Buffalo 
Bayou below Houston. In my judgment, this 
is not a vessel navigating the public watei-s 
•of the United States, within the meaning of 
the steaxD inspection laws. Sectiqn 4426 of 
"the Revised Statutes enumerates the various 
tinds of small steam craft which were in- 
tended to be embraced within the law. It 
■declares that the hull and boilers of eveiy 
ferry boat, canal boat, yacht, or other small 
craft of light character, propelled by steam, 
shall be inspected under the provisions of 
this, title. Such other provisions of law for 
the better security of life as may be appli- 
'cable to such vessels shall, by the regula- 
tions of the board of supervising inspectors, 
.also be required to be complied with, be- 
fore a certificate of inspection shall be grant- 
ed. And no such vessel shall be navigated 
without a licensed engineer and a licensed 
pilot 

Now the vessel in question is neither a fer- 
ry boat, canal boat nor yacht. Does it be- 
long to the added category of "other small 
-craft of light character?" These words must 
be interpreted upon the principle of noscitur 
-a soeiis. The last clause of the section 
-shows that, to be within the law, a vessel 
must at least be one which will admit of the 
•employment of a licensed engineer and a 
licensed pilot. It is not to be supposed that 
:a mere pleasure skiff, of the kind now under 
•consideration, was intended to be embraced 



within the regulations of this law. The libel 
is dismissed. 

The same decree will be entered for the 
same reason in the case of U. S. v. The 
Bonita. 



Case No. 15,796. 

UNITED STATES v. MONONGAHELA 
BRIDGE CO. 

[26 Law Rep. 107; 11 Pittsb. Leg. J. 169; 2 
Pittsb. Rep. 475.] 

District Court, "W. D. Pennsylvania. Dec, 

■ 1863. 
Penaij Action — Tokess to be Used in Lieu of 
Money— Toll Tickets. 

1. Act Cong. July 17, 1862 [12 Stat. 392], 
construed. 

2. Bridge, railroad and passenger railway 
companies may issue tickets good for one trip," 
without violating the provisions of the act. 

3. Those tickets are not designed to supplant 
the circulating medium, but are matters of 
convenience, equally to the -passenger and the 
companies. 

4. If they bore any resemblance or similitude 
to the coin of the United States, or the postage 
currency authorized by congress, or if the pur- 
pose, indicated upon their face, was to cause 
them to circulate as money, the corporations is- 
suing them would be amenable to the penalties 
of the act. 

This case, together with the cases of U. S. 
V. Alleghany Bridge Co. and U. S. v. North- 
ern Liberties Bridge Co. was argued by Bake- 
well, Loomis & Sbaler for defendants, and by 
IVIr. Carnahan, U. S. Dist. Atty. 

ilcCANDLESS, District Judge. The ques- 
tion raised by the demurrer is, whether these 
corporations are liable to the penalty under 
the provisions of the act of congress of July 
17, 1862. for issuing paper tickets to be re- 
ceived for toll. The indictment charges that 
the defendants "did issue, circulate, and pay 
divers checks, memoranda, and obligations, 
each for a sum less than one dollar, intended 
to be received and used in lieu of the lawful 
money of the United States." The tickets are 
described as having printed on their face, 
"Moijiongahela Bridge— good for one trip," 
with the name of *-he collector of tolls added. 
"We do not think that this is a violation of 
the act of congress. Unlike the tokens re- 
cently issued by the merchants of this city, 
and for which penalties have been imposed 
by this court, these tickets have no resem- 
blance or similitude in shape, design or ma- 
terial, to the coin of the United States, nor to 
the postage currency, the free and untram- 
melled circulation of which it was the design 
of the act to advance and protect. They can- 
not even be dignified by the name, given in 
anything but polite phraseology, to the worth- 
less issues of rotten boroughs, which in our 
past history flooded the country, and against 
a renewal of which the prohibitions of this 
act are directed, Thej' do not contain a 
promise to pay money, they are not the rep- 
resentatives of money, and therefore cannot 
be said to circulate, or be intended to circulate 
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as money. Money is tbe medium of exchange 
among the people. Its peculiar charaeteristie 
is, that it is the one thing acceptable to all 
men, and in exchange for which they will 
give any commodity they possess. The power 
to make it is an exclusive attribute of sover- 
eignty, no difference of what material it may 
be composed. It may be of the precious or 
the baser metals, or it may be of paper, pro- 
vided it has the stamp of the sovereign au- 
thority. Any infrhigement of this supreme 
prerogative is visited with merited punish- 
ment by all nations that claim to have or- 
ganized or well-regulated governments. 

What are these tickets, but a mere permit 
to pass on the defendant's bridge, the printed 
evidence that the holder has the right of way 
over a public thoroughfare for a given dis- 
tance? Their exclusion would (prohibition 
would) be subject to the penalties of this law 
all railroad and passenger railway companies 
which issued tickets, as well for the con- 
venience of the public as for their own protec- 
tion. No passenger is bound to receive them, 
nor should they be tendered, except during 
periods when there is great scarcity of the 
smaller coin of the United States, and when 
the exchange is a mutual accommodation to 
the passenger and the collector; as every pas- 
senger is bound to pay his toll, and in the law- 
ful circulating medium the' embarrassment is 
more frequently with him than with the com- 
pany. But as the latter enjoy a monopoly 
of the particular highway, it is their duty so 
to use their franchise as not to put the public 
to unnecessary inconvenience. The grant of 
corporate privileges is for the public good; 
and from our knowledge of the gentlemen 
having the management of these companies, 
we are satisfied they entertain no desire to 
abuse them. They have an interest in com- 
mon with the community in preserving the 
purity of the currency, and a departure from 
this policy would only react on themselves. 

Let judgment be entered for the defendants 
on the demurrer, the costs to be paid by. the 
United States. 



Case No. 15,797. 

UNITED STATES V. The MONTE 
GHRISTO. 

[Tlie case reported under above title in 17 
Int. Rev. Kec. 31, is the same as Case No. 9, 
720.] 



•Case Wo. 15,798. 

UNITED STATES v. MONTELL. 

[Taney, 47.] i 

Circuit Court, D. Maryland. April Term, 

1841. 

Penalties— "What Are— Sd.w Secured by Bond 

— DiSTKIBDTIOS. 

The act of congress of December 31, 1792, c. 
45, § 7 [1 Story's Laws, 271; 1 Stat. 290, c. 13, 
provides in effect that previous to any registry 

1 [Reported by James Mason Campbell, Esq., 
nnd here reprinted by permission.] 



of a ship or vessel, Ihe ship's husband, or acting: 
and managing owner, together with the master 
thereof, and one or more sureties, shall become- 
bound to the United States in a certain sum. 
(according to the size of the vessel) that such 
registry shall be solely used for the vessel for 
which it is granted, and shall not be sold, lent 
or otherwise disposed of, to any person or per- 
sons whatsoever; and if the vessel be lost, or 
shall, by other disaster, be prevented from re- 
turning to the port, and the registry be pre- 
served; or if the vessel be sold, in whole or 
in part, to a foreigner, that the register in such 
eases shall be delivered up to the collector, 
within certain times specified in the act. The 
29th section of the same law declares that 
all the penalties and forfeitures incurred for 
offences against that act may be sued for and 
recovered in such courts, and be disposed or 
in such manner, as penalties and forfeitures 
which may be incurred for offences against the- 
aet of August 4, 1790, c. 62 [1 Story's Laws, 
117; 1 Stat. 145, c. 35], and by this last-men- 
tioned act, one moiety of all penalties, fines and 
forfeitures (not otherwise appropriated) are to- 
be divided in equal portions between the col- 
lector, naval officer and surveyor. Judgment 
was recovered in the district court, on a bond* 
given under the above-mentioned act, and a pe- 
tition was filed by the collector, claiming one- 
moiety of the sum recovered for himself and 
the naval oSicer and surveyor, on the ground 
that it was a penalty or forfeiture for an or- 
fence against the act of congress. Beld, that 
the sum secured by a bond given under that 
act, is a penalty or forfeiture inflicted by the 
sovereign power for a breach of its laws, and is 
to be distributed in the mode provided for such- 
penalties and forfeitures by the 29th section.. 
It is not a liquidated amount of damages due 
under a contract, but a fixed and certain pun- 
ishment for an offence; and it is not the less 
a penalty and a punishment, because security 
is taken before the offence is committed, in or- 
der to secure the payment of the fine, if the- 
law should be violated. 
[Cited in Allen v. U.S., Case No. 240. Quoted 

in Clark v. Barnard, 108 U. S. 45S, 2 Sup. 

Ct. 891. Cited in brief in U. S. v. Outajar,. 

59 Fed. 1001.] 

[Appeal from the district court of the-Unit- 
ed States for the district of Maryland.] 

[This was a suit by the United States, 
against Francis T, MonteU upon a bond giv- 
en for the proper return of his vessel's reg- 
ister. Judgment was had upon the bond in. 
the district com-t, and the sum of $1,200 paid. 
The collector of customs thereupon filed his. 
petition in the district court, praying that a. 
moiety of the sum recovered be paid to him 
and to the naval ofdcer and surveyor. The- 
district court dismissed the petition (ease 
unreported), and the cause is now heard on. 
appeal.] 

N. Williams, U. S. Dist Atty. 
Wm. F. Frick, for petitioner. 

TANEY, Circuit Justice. This is an ap- 
peal from the decree of the district court,, 
and the point in dispute wiU be better tm- 
derstood by stating, in the first instance, the- 
provisions of the acts of congress upon 
which it depends. 

The act of December 31, 1792, c. 45, § T 
[1 Stoiy's Laws, 271; 1 Stat 290, c. 1], en- 
titled "An act concerning the registering and 
recording of ships or vessels," provides^ 
that previous tp any registry of a ship oij 
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vessel, the ship's husbajid, or acting and 
managing owner, together with the master 
thereof, and one or more sureties, shall be- 
come hound to the United States in a certain 
sum (according to the size of the vessel), 
that such registry shall be solely used for 
the vessel for which it is granted, and shall 
not be sold, lent or otherwise disjwsed of, to 
any person or persons? whatsoever; and if 
the vessel be lost, or shall by other disaster 
be prevented from returning to the port, 
and the registry be preserved; or if the ves- 
sel be sold, in whole or in part, to a for- 
eigner, that the register in such cases shall 
be delivered up to the collector, within cer- 
tain times specified in the act of congress. I 
do not give the words of the section, nor de- 
tail all of its particular provisions on this 
subject; I merely state enough to explain its 
object and intention. Its main object is to 
secure the return of the register, and to pre- 
serve it from improper use; and for that 
purpose, it requires both the master and the 
ship's husband, or acting and managing own- 
-er to become bound in the sums mentioned in 
the law 

The 29th section of the same law declares, 
"that all the penalties and forfeitures incurred 
T3y offences against that act, may be sued for, 
prosecuted and recovered, in such com-ts, and 
be disposed of, in such manner, as penalties 
tind forfeitures which may be incurred for of- 
fences against the act of August 4, 1790, c. 
02 [1 Story's Laws, 117; 1 Stat. 143, c. 35], 
and by this last-mentioned act, one moiety of 
all penalties, fines and forfeitures (not other- 
wise appropriated) are to be divided in equal 
IJortions between the collector, naval officer 
and surveyor. 

The case now 'before the court arises upon 
the foregoing sections of these two acts of 
congi'ess. Francis T. Montell, the owner, be- 
came bound with John B. Corner, the master, 
and James E. Montell, their surety, for the 
return of the register of the Elvira, in the 
sum of $1200. The register wns not retm-ned 
according to law; whereupon suit was brought 
on the bond, and a judgment recovered 
against the two Montells, in the district court 
and the money paid into court, where it still 
i"emains under the agreement filed. The col- 
lector thereupon filed his petition in the dis- 
trict court, praying that a moiety of the sum 
recovered sho\ild be paid to him and the two 
other officers before mentioned; and the ques- 
tion presented by his petition is this:— Is the 
sum recovered upon the bond of Montell a 
penalty or forfeiture recovered for an offence 
against the act of congress? If it is, then the 
officers above mentioned are entitled to the 
moiety they claim. The district court was of 
opinion that the sum recovered was not a 
penalty or forfeiture for an offence against 
the act of congress, and therefore dismissed 
the petition; and from this decision the col- 
lector has appealed to this court. 

The question is one of some difficulty. Pen- 
-alties and forfeitures imposed by statute are 



not usually provided for by bond and securi- 
ty given in advance. The sum recovered 
from Montell is recovered upon a contract; 
the action was brought upon a eonti'act; and 
was not and could not have been brought in 
any of those forms which are usually neces- 
sary for the recovery of fines or forfeitures 
imposed by law. Yet this sum was, in truth, 
forfeited by Montell, bj'^ reason of his viola- 
tion of a duty imposed by,the act of congress; 
it was a specific penalty upon the owner and 
master, for the commission of a particular of- 
fence against the policy of that law. And al- 
though the amount was secured by bond giv- 
en for the performance of the duty, yet this 
duty was a part of the same policy with other 
duties mentioned in the act, and for which 
other penalties are inflicted; a moiety of 
which last-mentioned penalties, it is admitted, 
go to the collector, naval officer and surveyor. 

Thus, for example, the eleventh section of 
the act, authorizes a citizen who pm'chases a 
vessel out of the district where he resides (in 
which all vessels owned by him ought to be 
registered), to register the vessel in the dis- 
trict in which she may be; and the section 
requires the certificate of registry to be de- 
livered up to the collector, upon the an-ival 
of the vessel within the district to which she 
legally belongs; and if it is not so delivered, 
the owner or owners, and the master, sever- 
ally forfeit one hundred dollars. 

So, too, in section 12, a vessel purchased by 
an agent for a citizen of the United States, 
in a district more than fifty miles distant 
from the one to which she would legally be- 
long, after such purchase, is entitled to be 
registered in the district where she may be at 
the time of the purchase, and the certificate 
of registry is required to be delivered up to 
the collector, upon her arrival in her own 
proper district, and the master, and owner or 
owners, severally forfeit one hundred dollars, 
if it is not so delivered. 

So again, in section 13, a mode is pointed 
out by which a master, having lost or mis- 
laid the register of his vessel, may obtain a 
new one, in a district to which his vessel does 
not belong, and where, therefore, she is not 
entitled regularly to be registered; biit he is 
required to deliver it up to the collector of the 
port to which the vessel belongs, within ten 
days after her arrival in the district, and if 
he fails to do so, he forfeits one hundred dol- 
lars. 

So also, in section 14, when a vessel is sold 
to another citizen of the United States, or 
she is altered or built upon in the manner 
mentioned in the law, her former certificate of 
registry is required to be delivei'ed up. and 
the vessel to be registered anew; and if the 
former one is not delivered up, the owners 
forfeit five hundred dollars. 

Now, as respects the forfeitures and pen- 
alties mentioned in these four sections, the 
one moiety is, unquestionably, given to the 
collector, naval officer and surveyor; and it 
is not easy to imagine that the penalty, se- 
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cured by bond, in tlie seventh section, was to 
be disposed of in a different manner. All of 
these sections, including the seventh, require 
the return of the certificate of registry, in 
cases where the vessel to which it was gi-ant- 
ed is lost, or can no longer lawfully use it, 
and all of them inflict penalties for not re- 
turning it as required by law. In this re- 
spect the penalty under the seventh ' section 
is, in principle and, policy, the same with the 
penalties imposed by the other sections; and 
the only difference between them is, that in 
this section security is given for the amount, 
and a contract made to pay it, in case the of- 
fence shall be committed. But is it less a 
penalty on that account? 

It certainly is not to be regarded as a bond 
with .a collateral condition, in which the jury 
axe to assess the damages which the United 
States shall prove that they have sustained; 
for, according to that construction, the 
amount of damages would not depend upon 
the amount of the penalty prescribed in the 
section, which is graduated according to the 
size of the vessel, but would depend upon 
the discretion of different juries, and larger 
damages might be given where the penalty 
was only four hundred dollars, than in a case 
Avhere the penalty was two thousand. This, 
obviously, is not the intention of the law; 
and the United States are entitled to recover 
the whole sum, for which the party is bound 
if any one of the conditions are broken. Be- 
sides, how could the United States prove any 
particular amount of damages to have been 
sustained by them in a suit on this bond? 
What do they lose? It would be difficult, I 
think, by any course of proof, or any process 
of reasoning, to show that the United States 
had sustained any particular amount of dam- 
ages in a case of this description, or to adopt 
any rule by which the damages could be 
measured by a juiy, or be liquidated by 
agi-eement between the parties. 

The sum, for which the parties are to be- 
come bound, is manifestly a penalty or for- 
feiture, inflicted by the sovereign power for 
a breach of its law^s. It is not a liquidated 
amount of damages due upon a contract, but 
a fixed and certain punishment for an offence. 
And it is not the less a penalty and a punish- 
ment, because security is fcien before the 
offence is committed, in order to secure the 
payment of the fine if the law should be vio- 
lated. 

This view of the subject is strengthened by 
the provision in the act which requires that 
the managing owner, and the. master of the 
vessel, shaU both be parties to the bond. The 
object of this regulation is obvious. They 
are the persons who have the custody and 
control of the certificate of registry, and ai-e 
therefore the proper objects of punishment, 
if. it is not delivered up according to law; 
they are required to be parties, in order that 
the penalty, the punishment for the offence, 
may be imposed upon them. If this is not 
the object, if the design. is merely to seciu-e 



the United States against damages, liquidated' 
or unliquidated, it would not matter who 
were bound in the bond, provided they were 
able to pay; any other obligors, with suffi- 
cient sureties, would be as available -to the 
United States for 'damages, liquidated or un- 
liquidated, as the owner or master of the ves- 
sel; yet, no- bond, however well secured, can 
be received under this section, unless both the 
owner and master are parties. It is not 
damages, therefore, that are intended to be 
secured, but punishment intended to be in- 
flicted upon those who are justly and properly 
responsible for any improper use of the ves- 
sel's register; and if the offence is commit- 
ted, and the sum is secured for which they 
are bound, it is the recovery of a penalty im- 
posed by the act of congress. 

It is, moreover, worthy of remarl:, that the 
penalties imposed in the 11th and 12th sec- 
tions, for not delivering up the certificate of 
registry, are, like those in the 7th section, im- 
posed upon both the master and the owner; 
and this would appear to be done, because, in 
the cases provided for in these two sections, 
as well as those mentioned in the 7th, the 
certificate would, at. different times, neces- 
sarily, according to the ordinary course of 
business, be in the custody of each of them; 
and the reason for not requiring bond with 
surety, in the cases mentioned in the 11th 
and 12th sections, would seem to be, that the 
registry is obtained in a district where the 
owner does not reside, and where, therefore, 
he might find it difficult to procure the se- 
curity. But the penalty is inflicted upon the 
same description of persons, and for the 
same purposes, as that directed to be se- 
cured in the 7th section; and I perceive 
nothing in the act from which it can be in- 
ferred that they are to be disposed of differ- 
ently, when they are recovered from the of- 
fending party. The words of the act evi- 
dently include them; it declares "that all the 
penalties and forfeitures which may be in- 
curred for offences against that act," shall 
be distributed in the manner hereinbefore 
mentioned. The money now in question is, 
undoubtedly, a penalty, and has been recov- 
ered as such for the offence against that act; 
and when the words of the law so plainly 
embrace the case, and its "general scope and 
policy lead to the same conclusion, the form 
in which the penalty is secured is not, of it- 
self, sufficient to authorize the court to re- 
strain the meaning of the act of congress 
within naiTower limits than its words im- 
port. 

I am not aware that there has been any 
decision upon the point now before me, in 
any of the other circuits of the United 
States. The reasoning, however, of the 
court in the case of U. S. v. Hatch [Case No. 
15,323], corroborates the opinion I have ex- 
pressed. That was a suit upon a bond for 
four hundred doUai-s, conditioned for the re- 
turn of the ship's crew, as prescribed by the 
act of February 20, 1S03, c. 02, § 1 [2 Story's 
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Laws 883; 2 Stat. 203, c 9], and which, mu- 
tatis mutandis, is the same in form and in 
principle with the one I am now considering. 
The question in that case was, whether dam- 
ages were to he assessed by the jury, or the 
whole penalty^ recovered as liquidated dam- 
ages. Jlr, Justice Thompson, in delivering 
the opinion of the court, remarks, that he 
considers the construction of that act "the 
same as if it had expressly declared i.aat, if 
the master did not comply with the duties 
therein required, he should forfeit the sum 
of four hundred dollars; and the reason why 
a hond is to be given, is, that security is re- 
quired, and there must be some way in 
which the surety shall signify his assent to 
the undertaking." This reasoning is perfect- 
ly just, and applies equally to the case be- 
fore me. It is the only ground upon which 
it can be maintained, that the whole penalty 
is absolutely forfeited by a breach of any 
one of the conditions. 

It is true, that in the ease above quoted, 
the sum for which the parties are bound is 
treated as liquidated damages, in the argu- 
jnent at the bar, and in the opinion of the 
court. The distinction is not there noticed 
between liquidated damages for the viola- 
tion of a contract, by reason of which one 
party was damnified, and a fixed penalty im- 
posed, by way of forfeiture, by the sovereign 
authority, for a breach of the law; and the 
construction given to the act of 1803, as above 
stated, which considers the penalty as a for- 
feiture for an offence, is hardly consistent 
with the notion that it is also to be regarded 
as liquidated damages; but the attention of 
the court was not drawn to this distinction, 
and the case before them did not require it. 

Assuming the rule of construction, in rela- 
tion to the act of 1803, to be the one above 
mentioned, and applying it to the act now in 
question, by the same rule it will follow, 
tliat the sum recovered on the bond in this 
ease, is to be considered as a forfeiture for 
an offence. In other words, it is a fixed 
penalty, imposed by law as a punishment 
for a breach of duty enjoined by law, and 
must be treated as such, in the appropriation 
to be made of it under the act of congress. 

The decree of the district court must, there- 
fore, be reversed, and one moiety of the 
sum recovered be equally divided between 
the collector, naval officer and surveyor. 

[See Case No. 9.723.] 
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Case ISTo. 15,799. 

UNITED STATES v. MONTGOMERY. 

[2 Dall. 335.] i 

Circuit Court, D. Pennsylvania. 1795. 

Attachment — Br Whom to be Sekved. 

An attachment beijag awarded against the 

witnesses, who did not attend at the return of 

1 [Reported by A. J. Dallas, Esq.] 



the subpoena that had issued iu this caus? on 
the part of the defendant, the marshall (Ni- 
chols) suggested that they resided in a distant 
coimtr, and asked the opinion of the courts 
whether it was his duty to serve the process. 

BY THE COURT. An attachment is the 
process of the court, regularly issuing for the 
administration of justice; and, therefore, must 
lie served by the marshall. 



Case ]Sro. 15,800. 

UNITED STATES v. MONTGOMERY. 

[3 Sawy. 54-i.] i 

District Court, D. Oregon. Dec 28, 1875. 

Receiving Propektt Stoi^en* fkosi Mail — Pos- 
session— 1ni>ictment— Witnesses 
— coxfessioks. 

1. An indictment under section 5479 of the 
Revised 'Statutes, which charges the defend- 
ant with receiving, concealing, and aiding in 
the concealing, of gold dust stolen from the 
mails, only charges one crime, and proof of 
doing either will warrant a verdict of guilty. 

2. A defendant indicted with another for 
receiving, concealing, and aiding in the conceal- 
ing, of stolen property, may be found guilty 
thereon of a separate receiving, etc., when such 
otlier defendant has been discharged therefrom 
upon a plea of autrefois convict. 

3. What constitutes a guilty receiving, con- 
cealing, and aiding in the concealing, of stolen 
property under section 5479 aforesaid. 

4. The possession of gold coin received at the 
mint in exchange for gold dust stolen from the 
mails, is not a possession of such dust. 

5. The receiving, etc., of the stolen property 
innst have been done in the district where the 
indictment is found. 

6. A defendant, however degraded or aban- 
doned, is nevertheless presumed to be innocent 
of the crime charged in the indictment. 

7. Witnesses — Circumstances affecting the 
credibility of. 

8. Confessions— What weight to be given to. 
[Cited in U. S. v. Reeves, 38 Fed. 410.] 

[This was an indictment against Sarah 
Jane Montgomery for receiving property from 
Andiew J. Harmison, which he had stolen 
from the United States mail.] 

Rufus Mallory and Joseph N. Dolph, for 
plaintiff. 

William H. Eflinger, Richard Williams, and 
James D. Fay, for defendant 

DEADY, District Judge, (charging jury). 
The indictment in this 'ase is founded upon 
section 5470 of the Revised Statutes, which, 
among other things, provides that any per- 
son who shall" receive, or conceal, or aid in 
concealing, any article of value, knowing the 
same to have been stolen or embezzled from 
the mail of the United States, shall be pun- 
ishable by a fine of not more than $2,000, and 
by imprisonment at hard labor not more than 
five years. 

The reason and necessity of such a statute 

1 [Reported by L. S B. Sawyer, Esq., and 
here reprinted by permission,] 
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is apparent. The post-office is one of the 
principal departments of the government. Up- 
on the security and celerity with -which the 
mails are carried and delivered throughout 
the country depend to a great extent the pres- 
ervation of the business and social relations 
of the people. Upon the long-established 
maxim that "a receiver is as bad as a thief," 
the statute has also provided for the punish- 
ment of persons who assist others in stealing 
or embezzling fiom the mails by receiving the 
stolen propertj, or concealing it, or aiding in 
concealing it, substantially in the same man- 
ner as the thief himself. 

By this indictment the defendant is accused 
in different modes or counts, of receiving, 
concealing, and aiding in the concealing, of 
three cans of gold dust, of the aggregate 
value of §1,830, the same having been stolen 
from the mails of the United States, to the 
knowledge of the defendant, in October, 1874, 
near Canyonville. Biit these seventeen counts 
only charge one crime, that of receiving, con- 
cealing, and aiding in the concealing, of the 
stolen dust, under the circumstances stated, 
and the proof of receiving, concealing, or aid- 
ing in concealing, is sufficient to establish the 
guilt of the defendant. To this indictment 
the defendant has pleaded not guilty, and the 
effect of this plea is to put in issue or con- 
trovert all the material allegations of the in- 
dictment This- being so, the burden of proof 
is upon the United States, to prove to your 
satisfaction eacli of such allegations, before 
it can asic a verdict of guilty at yom* hands. 

The defendant stands before you as a per- 
son charged with the commission of a grave 
crime, and the fact that she is also a woman 
and a mother does net change the rules of 
law or the duties of jurors in such cases. In 
determining the question of her guilt or in- 
nocence, you are not to be swerved by any 
sympathy for her sex or condition, but you 
are to say truly whether she is guilty or not 
as charged, irrespective of such considera- 
tions or the consequences to her or others 
that may follow yom verdict. Of course, 
the fact that the defendant is a woman may 
be more or less material in judging of her 
conduct and motives in fleeing the coimtry 
as she did with Harmison, the party who ap- 
pears to have stolen this dust and had it in 
his possession. In considering their relations 
and intimacy, upon the question of w^iether 
this stolen dust was received or concealed by 
her, or her aid, you may properly consider the 
fact of the difference in their sex— that they 
were traveling and cohabiting together as 
man and wife, with tninks and other travel- 
ing gear in common. The indictment char- 
ges that the defendant and Harmison both 
committed this crime, without alleging wheth- 
er it was done jointly or severally, and coun- 
sel for defendant now insists that neither par- 
ty can be found guilty of a separate receiving 
under such a charge. Waiving the consid- 
eration of that precise question, as not being 
material to the present aspect of the case, 

• 26FED.CAS.— 82 



the fact being that Harmison has been dis- 
charged from this indictment upon his plea 
of autrefois convict, the defendant is now be- 
ing tried upon it alone, and may be found 
guilty under it of committing the crime there- 
in charged, separately. 

Before the defendant can be found guilty of 
the charge in the indictment the United States 
must show that the gold dust in question 
was stolen or embezzled from its mails. The 
record of Harmison's conviction in this court 
of the crime of stealing three similar cans of 
gold dust from the mails, has been introduced 
in evidence. This is sufficient evidence of 
the fact until the contrary appears, it being 
also shown or proven to your satisfaction that 
the property mentioned in the two indict- 
ments is the same. It must also be shown 
that the defendant, knowing it to have been 
so stolen or embezzled, received it from the 
thief, or concealed, or aided the thief or some 
one ^Ise in concealing it. To constitute a 
guilty receiving of- stolen property by the de- 
fendant, it must appear that she voluntarily 
took it into her control and possession, or vol- 
untarily had it ir her possession and control, 
with intent to prevent the larceny or the 
thief from being discovered, or the property 
from being reclaimed by the true owner or 
for his benefit; but it need not appear that 
she received it with intent to make any gain 
or profit thereby to he-rself. 

. A guilty concealing also implies that the 
defendant voluntarily secreted this dust, or 
put it out of the way, or in some manner dis- 
posed of it with a like intent as in the case 
of receiving. To, aid in concealing stolen 
property a party must do some act with intent 
to assist the thief or other person, then in 
the guilty possession of the property, in con- 
cealing it, or furtively disposing of it, with 
a like Intent as in the ease of receiving. The 
possession of property by the defendant for 
which the stolen gold dust was exchanged— 
as for instance, gold coin for which it may 
have been exchanged by Harmison at the 
Philadelpliia mint— will not support the charge 
in the indictment. The possession of such 
coin would not be the possession of the stolen 
property, and would not of itself tend to prove 
the defendant guilty of the charge in the in- 
dictment. But if the stolen dust was made 
into coin this circumstance would not change 
its identity and the possession of such coin 
would be the possession of the stolen proper- 
ty. 

But this cannot be a material question in 
this case because it is admitted that if this 
dust was changed into or for coin by Harmi- 
son, it was done at the Philadelphia" mint 
Now the defendant cannot be convicted of the 
crime charged in the indictment upon proof 
of receiving, concealing, or aiding in conceal- 
ing, this dust or the coin into which it may 
have been changed beyond this district— with- 
out the state of Oregon. Evidence has been 
given to you in regard to the conduct and dec- 
larations of Harmison and the defendant be- 
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yond this district, during their journey to 
Texas and bacli: again, but only for tlie pur- 
pose of throwing light upon their acts and 
conduct while in this district It being in- 
cumbent on the United States to show that 
this dust was stolen from the mails, instead of 
introducing the record of Harmison's convic- 
tion of the theft, in the first instance, the 
prosecution saw proper, as it had the right to 
do, to go into the original proof of the fact. 
In so doing the acts and declarations of Har- 
mison, both within and without this state, 
tending to prove that the larceny was com- 
mitted by him, have been given to you. But 
you are to remember that this evidence was 
only received for the purpose of proving the 
theft of the property, and that the defendant 
is not to be affected by the acts or declara- 
tions of Harmison, only so far as it appears 
the former were known to her or the latter 
were made to her, or in her presence and as- 
sented to by her. 

Although you should find that the defend- 
ant linew from Harmison, or otherwise, that 
this dust had been stolen from the mails, that 
itself is not sufficient to convict her of the 
crime charged. And, m this connection, it 
may be material for you to consider the sex 
of the defendant for the purpose of deter- 
mining whether her flight, and subsequent 
association with Harmison, was as his ac- 
complice ■ in the crime or his paramour. 
Proof that the defendant fled the country 
with the thief as his wife is not sufficient to 
sustain the charge in the indictment A wo- 
man who deserts her husband and flees the 
coimtry with another man who has committed 
larceny, ought not to complain if a jury finds 
her guilty of receiving, or aiding in conceal- 
ing, the property stolen by her paramour, up- 
on circumstances which would be deemed in- 
sufficient in the ease of an honest woman. 
But you are not to convict the defendant of 
the crime charged in the indictment because 
she appears to have been guilty of the crime 
of adultery. The defendant's illicit relation 
with Harmison may have afforded her favor- 
able opportunities, and offered strong tempta- 
tions, to assist him in concealing the fruits of 
his crime, but it is not sufficient of itself to 
establish the fact that she did so assist him. 
But whatever her conduct or condition, the 
law presumes that the defendant is innocent 
of the crime charged against her until the 
contrary is proven beyond a reasonable doubt. 
In this respect, and so far as the crime char- 
ged in the indictment is concerned, she stands 
before the law as the peer of any woman, 
however virtuous or honorable. This pre- 
sumption of innocence is the shield which the 
law interposes between her and her accusers, 
and it cannot be thrust aside or beaten down 
except by the force of evidence which shall 
satisfy your minds, beyond a reasonable doubt, 
of her guilt. 

A reasonable doubt is a substantial one— 
not a mere whim, caprice or speculation. It 
arises out of the case, from some defect or 



insufficiency in the evidence which makes a 
juror hesitate and feel that he is not satisfied. 
Mathematical certainty is not attainable in 
criminal trials. If you are morally certain of 
the defendant's guilt you should say so by 
your verdict, but unless you are, however you 
may suspect it, you must say not guilty. 
You are the. judges of the credibility of the 
witnesses and the weight to be given to their 
testimony. 

The evidence of Cardwell tending to show 
that the defendant attempted to suborn him 
to swear falsely on the trial of Harmison was 
admitted without objection, but it is my duty 
to say to you that it is not relevant or comptj- 
tent proof of the crime charged in this indict- 
ment. It may tend to show that the defend- 
ant was willing to run any risk, or even com- 
mit a crime, to save h^r pai-amour from con- 
viction and punishment, but it does not prove 
that she committed the crime for which she 
is on tiial. Montgomery, the late husband of 
the defendant, is contradicted by several wit- 
nesses and by the reporter's notes of his tes- 
timony on Harmison's trial. Besides, it ap- 
pears from his own evidence that he knew of 
the theft soon after it was committed, in Oc- 
tober, 1874, and had had the gold dust in his 
buggy and in his house without disclosing 
the fact. Besides, Cardwell, a witness called 
by the prosecution, testifies that Montgomery 
saw him at Canyonville, about the time the 
warrants were sworn out for Harmison and 
the defendant, and urged upon him the ne- 
cessity of their— that is, Montgomery and 
Cardwell making up a good story about the 
robbery, and sending Harmison and the de- 
fendant "up." Upon this trial he testified 
that when Harmison left this dust for him 
at the tollhouse the defendant said he was 
foolish not to take it, when he spoke of their 
little child, and said it would ruin them. Up- 
on cross-examination he stated that he tes- 
tified to this conversation on Harmison's trial, 
but it appears from the reporter's notes that 
he did not. The witness was the husband of 
the defendant, and she deserted him for Har- 
mison. He may entertain unkind feelings 
towards her on this account, and he may de- 
sire, as he said to Cardwell, according to the 
latter's testimony, to "send her up." All these 
circumstances go to affect the credibility of 
this witness. What weight shall be given to 
his testimony you must judge, always remem- 
bering that a witness who is intentionally 
false in a material part of his testimony ought 
to be at least distrusted, as to the rest of it. 

The postal agent Mr. Underwood, Avho act- 
ed as deputy marshal in pursuing and arrest- 
ing Harmison and the defendant at Seguia, 
Texas, and bringing them here for trial, tes- 
tifies to conversations and confessions of the 
defendant all along "the route from there here. 
This kind of testimony should be received 
with caution. The witness testified in a very 
indefinite manner as to the time and place 
of these conversations— giving them appar- 
ently in his own language and not always in 
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the same words. After being on the stand 
■one afternoon, and apparently going over the 
whole subject, he came back the nest morn- 
ing and testified to important conversations 
with the defendant in Texas, and between 
there and St. Ix)uis, which he had not stated 
the day before, or apparently remembered. 
Besides, in stating a material part of a par- 
ticular conversation, he first said she used 
the word "they," and afterwards said she 
used "we"— a change which makes a mate- 
rial difference in the sense and effect of the 
admission. I make these suggestions not by 
way of calling in question or casting doubts 
upon the integrity of the witness, but that 
his testimony may be received with due cau- 
tion. Apparently this prosecution was set on 
foot by him, and he has since been earnestly 
engaged in the arrest of Harmison and the 
•defendant and the pursuit of evidence to se- 
cure their conviction, and he is liable to be 
unconsciously influenced by his zeal in the 
premises and the very natural desire of suc- 
cess in what he has undertaken. 

Upon the subject of verbal confessions, I 
read to you as a part of my charge, from 1 
Greenl. Ev. §§ 214, 215, as follows: "The 
evidence of verbal confessions of guilt is to be 
received with great caution. For, besides the 
danger of mistake, from the misapprehension 
of witnesses, the misuse of words, the failure 
of the party to express his own meaning, and 
the infirmity of memory, it should be recol- 
lected, that the mind of the prisoner himself 
is oppressed by the calamity of the situation, 
and that he is often influenced by motives 
of hope or fear to make an untrue confession. 
The zeal, too, which so generally prevails, to 
detect offenders, especially in cases of aggra- 
vated guilt, and the strong disposition, in the 
persons engaged in the pursuit of evidence 
to rely on slight grounds of suspicion, which 
are exaggerated into sufficient proof, together 
with the character of the persons necessarily 
called as witnesses, in cases of secret and 
atrocious crime, all tend to impair the value 
of this kind of evidence, and sometimes lead 
to its rejection, when, in civil actions, it would 
have been received. The weighty observa- 
tion of Mr. Justice Foster is also to be kept 
in mind, that this evidence is not, in the ordi- 
nary coui-se of things, to be disproved by 
that sort of negative evidence,. by which the 
proof of plain facts may be, 'and often is con- 
fronted." 

Subject to these cautions in receiving them 
and weighing them, it is generally agreed that 
deliberate confessions of guilt are among the 
most effectual proofs in the law. Their value 
depends on the supposition that they are de- 
liberate and voluntary, and on the presump- 
tion that a rational being will not make ad- 
missions prejudicial to his Interest and safety, 
unless when urged by the promptings of 
truth and conscience. Such confessions, so 
made by a prisoner, to any person, at any mo- 
ment of time, and at any place subsequent to 
the perpetration of the crime, and previous to 



his examination before the magistrate, are at 
common law received in evidence, as among 
proofs of guilt. The only direct evidence in 
the case which brings this defendant into 
what might be considered possession of this 
dust, in Oregon, is that of Montgomery, con- 
cerning the dust being left at the toll-house, 
near CanyonvJlle, where he and she lived in 
the spring of lS7o- According to his accoimt, 
he came home one day, and found his wife, 
the defendant, lying on the lounge in the front 
room, when she laughed and said: "Dan 
Smith (Harmison) has been here and left you 
a present" He asked what it was, and she 
replied by rising up and leading him into the 
back room, and pointing him to a sack in the 
potato-box. He put his hand into the sack, 
felt the cans of dust, and drew one of them 
in sight, when he said: "It is that d— d in- 
fernal dust! Give it back to him, and have 
nothing to do with it." The defendant urged 
him to keep the dust; but he declined, saying 
it would be the ruin of them, when she prom- 
ised to return it, and Montgomery never saw 
it afterwards. Upon this evidence, assuming 
it to be true, I do not think, as a matter of 
law, that the defendant was then and there 
guilty of the crime charged in the indictment. 
A package is brought to the house and left 
with her for her husband, which she delivered 
to him, and he refuses to accept it, and di- 
rects her to retm-n it to the person who 
brought it, which she does. This alone does 
not make her guilty of receiving, concealing, 
or aiding in the concealing, of stolen property, 
even if we assume, as is probable, that she 
knew these cans of dust had been stolen from 
the mails. And although it was wrong to ad- 
vise her husband to take it (if she did), yet 
she did not hereby commit the crime with 
which she is charged. 

Gentlemen of the jury: The case is now 
submitted to you to say upon your oaths, un- 
der the law and evidence given you in court, 
whether the defendant is guilty or not Take 
the law so given you and apply it to the facts, 
as you may find them from the evidence, and 
make up your verdict accordingly. 

The jury, after an absence of half an hour, 
returned into court and gave a verdict of "Not 
guiltyj' and the defendant was discharged. 

[See Case No. 15,308.] 



Case Wo. 15,800a. 

UNITED STATES v. MOONEY. 

[37 I/eg. Int 317; i 14 Phila. 564; 26 Int 
Rev. Rec. 267.] 

District Court, E. D. Pennsylvania, July 13, 
1880. 

Internai, Rbvbnde — Retail Liquor Dealer — 
Stand-Casks. 
Stand-casks in a retail liquor dealer's saloon 
are not rtjquired to be marked or stamped, 
under section 3289 of the Revised Statutes, al- 
lliough they may hold over five gallons. 

1 [Reprinted from 37 Leg. Int 317, by per- 
mission.] 



U. S. V. MOORE (Case No. 15,801) 

This was an informatioii for forfeiture. 
On the trial of the case the following was 
suhstantiallj the testimony given: 

Thomas Serger, sworn: "I was appointed 
appraiser and visited Mr. Mooney's place, and 
saw a numher of stand-casks containing over 
ave gallons each. I saw no brands or stamps 
on them. The quantity was marked. No 
brands or stamps on any of them." 

Cross-examined: "These were the usual or- 
namental stand-casks, arranged and built in, 
as is common in the trade here; four large 
stand-casks and seven ridei-s. They each con- 
tained over ten gallons." 

Government rests. 

Defendant opens and calls: 

John McConneU, sworn: "I am a liquor- 
dealer; for twenty years have been. I am 
familiar with stand-casks such as spoken of 
in this case. They are used by a great num- 
ber of retail dealers; pretty generally used. 
It is not advantageous to carry on the busi- 
ness without such stand-casks. The ordinary 
packages will open and the liquor evaporate; 
and there are other difficulties in keeping the 
liquor in original packages. We pump the 
liquor from the barrels into stand-casks. The 
stand-casks are painted and prepared for per- 
manent use. The liquor is clearer as drawn 
from the stand-casks than when taken from 
the barrel. The stand-casks are fixtures in 
the store. Some of the smaller ones, as in 
this instance, can be taken out." 

John K. Valentine, TJ. S. Dist Atty. 
K. P. White, for defendant. 

BUTLER, District Judge. Judgment must 
be entered for the defendant, on the point re- 
served. I find nothing to justify the forfei- 
ture. The defendant is a retail dealer. The 
spirits were found in "stand-caslss," such as 
are eustomarUy used in the trade,— vessels 
permanently affixed to the store, atfd consti- 
tuting a part of the realty; containing, in this 
instance, each, as the witnesses say, "over 
five gallons." The claim to forfeiture is based 
on section 32S9 of the Revised Statutes, which 
provides, that "aU distilled spirits found in 
any cask or package, containing five gallons 
or more, without having thereon each mark 
and stamp, required therefor by law, shall be 
forfeited to the United States;" which section 
the plaintiffs' counsel reads as if the words 
"required therefor by law," were omitted, 
making it apply generally to such spirits 
found in all casks and packages whatever. 
This construction is not Justifiable. The 
words referred to confine the application to 
spirits in such casks and packages (and in 
such quantities), as by other sections of the 
statute are required to be marked and stamp- 
ed. These other sections are 3320, 3321 (as 
altered by the act of August 15, 1876; 19 Stat. 
152), and 3323; which, plainly, are inapplica- 
ble to this case. No theorizing respecting the 
object of congress can extend the effect of 
these sections beyond the plain import of 
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their terms. If it was intended to forfeit 
spirits found (in the quantities here shown> 
in all descriptions of unstamped vessels, it 
would have been easy to say so. That it was 
not said so leaves no room to doubt that it 
-was not so intended. If this were open to- 
doubt, however, it could not be forgotten that 
those who claim a forfeiture must be pre- 
pared to show a plain warrant for it. 

Judgment must be entered for the defend- 
ant on the point reserved. 



Case Ho. 15,801. 

UNITED STATES v. MOORE. 

[2 Bond, 34.] i 

District Court, S. D. Ohio. June Term, 1866- 

Shipping — Steam Inspection— Government 

Service. 
A steamboat navigating the Ohio and Mis- 
sissippi rivers was impressed into the service 
of the government, by a military order, to- 
transport troops and supplies. During the 
period of said service, the year for which she- 
had previously been inspected expired: Held, 
that the owner of the boat was not hable to- 
a penalty for her non-inspection while in the 
government service. 

[This was a suit by the United States- 
against Robert Moore.] 

R. M. Corwine, U. S. Dist. Atty. 

Lincoln, Smith & Warnock, for defendant. 

LEAVITT, District Judge. This is a suit 
for a penalty of five hundred dollars against 
the defendant for permitting his steamboat,, 
the "Sunny South," to be navigated with- 
out inspection. It is alleged, and it is prov- 
ed by the defendant, that when the year for 
which the boat had been previously inspect- 
ed expired, she was not in his possession, 
or under his control. The owner of the boat 
and the defendant in this suit was sworn 
as a witness on the hearing of the case, and 
his statement was briefly and substantially, 
that he was the owner of the Sunny South; 
that in 1864 she was employed upon the- 
Ohio and Mississippi rivers; that she was 
brought to Memphis for the purpose of sell- 
ing her; that, while lying there, she was- 
impressed by a military order into the serv- 
ice of the government to transport troops 
and supplies; that she was in such service 
when her inspection papers expired; that,, 
after she was discharged from the service- 
she was not run for the conveyance of freight 
or passengers; that, after laying some time 
at Memphis when released by the govern- 
ment, she was brought to Cincinnati for re- 
pairs; and that, in coming up the river for 
that purpose, she carried neither freight nor 
passengers. There is no evidence that after 
she was impressed by the military authori- 
ties, she was used by or for the benefit of 
the owner in the transportation of cargo or 
passengers. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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The sole question for the decision of the 
court is, whether In this state of facts the 
•owner has incurred the penalty of the law 
:for not causing the inspection of the boat. 
It is a new question, and I am of the opin- 
ion that the owner can not be held liable. 
I do not propose to discuss the question at 
length, but will merely remark that I can not 
Oiold the owner liable to the penalty for non- 
inspection while the boat was in the posses- 
sion and under the sole control of the gov- 
ernment If the officials of the government 
thought it necessary, for the safety of the 
-cargo or persons on board, to have the boat 
inspected, it was their duty, and not the 
■duty of the owner, to talie out inspection 
papers. For aught that appears in the case, 
the boat, when the inspection expired, might 
iave been at some remote point not known 
to or accessible to the owner, and it would 
"be a palpable hardship to hold him guilty of 
a violation of the law in not having the boat 
inspected under the circumstances stated. 
"This hardship would be the more palpable 
from the statement of the owner, as under- 
stood by the court, that he was not run- 
ning the boat when'impressed by the govern- 
ment, and had no intention to run her until 
she was repr'red and inspected. The fact 
that after the boat was discharged by the 
government, the owner ordered her to Cin- 
-cinnati for repairs, and that in coming up 
the river she carried neither cargo nor pas- 
-sengers, justifies the conclusion that it was 
-the purpose of the owner scrupulously to ob- 
serve the requirements of the law. 

The judgment of the court is, that the libel 
Tie dismissed. 



Case JNTo. 15,802. 

UNITED STATES v. MOORE. 

[2 Brock. 317.] 1 

■Circuit Court, D. Virginia. May Term, -1828. 

Marshai*— Liability fob Failure of Depoty to 
Serve Process— Abbest of Debtor- 
Measure OF Damages. 

1. A marshal is liable, upon his official bond, 
for the failure of his deputy to serve original 
process; but the measure of his liability, is 
the extent of the injury received by the plain- 

FiJ"^*?.°V*^^1 by such negligence. If the loss 
'?^ *^^.r^°*' ''^ t'ls direct legal consequence of 
tiie failure to serve the process, the amount of 
tlie debt is the measure of damages; but the 
inere failure to execute the process, does not, m 
Itself, necessarily infer the loss of the debt 
to the plaintiff, by the negligence of the officer, 
because, the plaintiff might sue out other pro- 
■cess, on the failure of the officer to execute 
the first process. The question, whether the 
loss of the debt was, or was not, the direct le- 
gal consequence of the negligence of the offi- 
cer, IS a question of fact, depending on cir- 
cumstances, of which the jury must judge. 

2, Where a writ of capias ad respondendum, 
comes to the hands of a deputy-marshal who 
-arrests the debtor, and the debtor thereupon, 
.pays to the deputy the amount of the debt for 

1 [Reported by John W. Brockenbrough, 
JUsq.] 



which he was sued, and the officer discharges 
the debtor from custody, and returns the writ, 
"Debt and costs satisfied," this is not an offi- 
cial act which binds liis principal. The deputy- 
marshal is a mere ministerial officer, and he 
has no right to adjust the debt, and make him- 
self responsible to the plaintiff. He is bound 
to pursue the mandate of the writ, and that re- 
quires him to arrest the debtor, and take bail. 
Ihe discharge of the debtor from custody, with- 
out taking bail, is, indeed, a misfeasance in 
office, for which His principal, the marshal, is 
responsible; but he is only responsible to the 
extent of the injury done to the plaintiff. The 
return of the deputy, shows that no bail was 
taken, and if, by taking out other process, the 
plaintiff could have secured his debt— which is a 
fact to be determined by the jury— the loss 
of the debt to the plaintiff, is not the necessary 
legal consequence of the conduct of the deputy, 
and no injury, in a legal sense, is done to the 
plaintiff thereby. 

[Distinguished in Mosby v. Mosby, 9 Grat. 
(Va.) 605.] 

This was an action of debt, brought upon 
an official bond, executed by the defendant's 
intestate, Andrew Moore. The bond was ex- 
ecuted in 1815, in the penalty of $20,000, and 
the condition of the bond was, that the prin- 
cipal obligor, Andrew Moore, should faith- 
fully discharge the duties of marshal of the 
district of Virginia. This suit was brought in 
June, 1825. The declaration claimed the pen- 
alty of the bond, and the defendant pleaded, 
conditions performed. The - plaintiCCs filed 
their replication, assigning several breaches 
of the condition of the bond, viz.: 1. That on 
the 16th day of May, 1816, an execution m 
favour of the United States, was issued from 
the district court of the United States, held 
at Norfolk, upon a judgment rendered against 
John H. Pawn, for ?1548.85, with interest 
from the 14th day of Januaiy, 1816, directed 
to the marshal of the Vh-ginia district, which 
came to the hands of William P. Foster, the 
duly qualified deputy of Andrew Moore, and 
that by virtue thereof, the amount of the ex-- 
ecution was "levied, and recovered by the said 
deputy, for which he had failed to account 
to the United States. 2. That on the 18th day 
of May, 1816, a writ of capias ad respond- 
endum was issued against Goodnow & Wales, 
debtors of the United States, at the suit of 
the United States, for the sum of $922.95, with 
interest from the 11th day of May, 1816, di- 
rected to the marshal of the Virginia district; 
and on the 2d day of July, another writ of 
capias ad respondendum was issued against 
Thomas Powell, also a debtor of the United 
States, at the suit of the United States, for 
the sum of $185.36 with interest from the 19th 
of June, 1816, also directed to 'the marshal 
of the Virginia district, which writs were is- 
sued from the clerk's office of the same court, 
and at the dates of their emanation respective^ 
ly, came to the hands of the said William P. 
Foster, the deputy of Andrew Moore; but the 
deputy utterly neglected to execute, or make 
due return on either writ, whereby the United 
States was prevented from recovering judg- 
ments against each of their debtors, and the 
debts were wholly lost to them, 3. That the 
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debts mentioned in the second tireacli being 
due to the United States, and the writs hav- 
ing been issued and come to the hands of the 
said deputy, as therein set forth, the deputy- 
arrested the debtors by virtue thereof, -who 
thereupon respectively paid to him the full 
amount of their debts, and the deputy forth- 
with discharged the defendants from arrest, 
and wilfully failed to make due return of the 
said arrests or either of them, or to account 
for, and pay the amounts so levied to the 
United States, whereby the United States were 
prevented from obtaining judgments against 
their debtors, and the debts were wholly lost 
to the plaintiffs. 4. That the money men- 
tioned in the first breach, having been levied; 
and the writs mentioned in the second breacli 
having issued, and come to the hands of the 
said deputy, and the amoimt of the debts men- 
tioned in the third breach having been re- 
ceived by the deputy, as therein set forth, re- 
spectively; on the 16th of November, 1819, 
on the motion of the United States, by their 
attorney, the said district court of the United 
States, held at NorfoUi:, adjudged, that Andrew 
Moore was liable for the three debts above 
recited, and that an attachment should issue 
against him for his failure to pay them; and 
the plaintifiCs averred that the said judgment 
and the attachment it awarded, had not, in 
any manner been discharged or satisfied, and 
that the debts remained wholly unpaid. 

At the May term of this court, 1828, the jm-y 
found the followhig special verdict, assessing 
contuigent damages: "We find for the plain- 
tiffs on the first breach assigned, and assess 
their damages to the value of §1548.85, with 
interest thereon, from the 14th of January, 
1816, till paid. And we find for the plaintiffs 
on the second breach assigned, and assess their 
damages, by reason of that breach, to the 
value of $1108.21, with hiterest on §922.95, 
from the 11th of May, 1816, and mterest on 
§185.36, from the 9th of June, 18X6, tUI paid. 
And we find for the plaintiffs on the third 
breach assigned, and assess their damages, by 
reason of that breach, to the same amount 
and interest assessed on the second breach. 
And we find for the plaintiffs on the fourth 
breach assigned, and assess their damages, by 
reason of that breach, to the value of §2657.08, 
with interest on §1548.85, part thereof, from 
the 14th of January, 1816, and on §922.95, an- 
other part thereof, from the 11th of May, 
1816, and on §185.36, the residue thereof, from 
the 9th of June, 1816, till paid. And if the 
court shaU render judgment for the plaintiffs 
on the fourth breach assigned, then we find 
for the defendant on the other breaches; and 
if the court shall be of opinion that the plain- 
tiffs are not entitled to judgment on our 
finding on that breach, and shall be of opinion 
that they are entitled to recover on either 
the second or third breach, then we find for 
the defendant on that one of the said second 
or third breaches, on which judgment shall 
not be entered, so that, in any event, the total 
amount of damages assessed against the de- 



fendant, on all the breaches for which judg- 
ment is to be rendered, shall not exceed the 
amount above assessed on the fourth breach." 
Before MARSHALL, Circuit Justice, and> 
BARBOUR, District Judge. 

MARSHALL, Circuit Justice. This is an. 
action of debt brought upon the official bond 
of the marshal of this district, the intestate- 
of the defendant, upon which the jury have- 
found a verdict which assesses contingent 
damages, dependent on a case stated by the- 
parties. This case is so„ stated, as to require 
the court to take into view the instructions 
which would have been given to the jury at 
the trial, had instructions been asked. 

The first breach assigned in the replication 
is, that the moneys were received by the dep- 
uty of the marshal for the United States, on. 
executions placed in his hands, which money 
has never been paid over. On this breach no 
controversy arises. 

The second breach assigned is, that two 
writs of capias ad respondendum were issued 
against debtors of the United States, which 
were placed in the handg of the same deputy, 
who neglected them or either of them, or to- 
return them or either of them,— "whereby, 
the United States were prevented from recov- 
ering judgment against each of the said debt- 
ors, and each of them have been, and are, 
totally lost to the said United States." Dam- 
ages are assessed to the amount of these two 
debts. The case stated, is that two writs of 
capias ad respondendum, against two several 
debtors of the United States, were placed in 
the hands of the deputy, who, instead of exe- 
cuting them, received the sums due from the 
several defendants, and made return thereof 
on the writs, after which the suits were dis- 
missed. The United States have never re- 
ceived this money, and they now claim it 
from the estate of the marshal. In this sec- 
ond assignment of breaches, the receipt of 
the money is not brought into view. The 
neglect of duty in not sei-ving the process, is- 
the fault alleged to have been committed by 
the officer; and for this neglect his principal 
is unquestionably liable. But what is the ex- 
tent of his liability? But one general answer- 
can be given to the question. As in all other- 
instances of neglect, he is liable to the extent 
of the injury produced thereby. This is to be 
ascertained by jury. The replication alleges 
that the debt has been lost thereby; and if 
this fact be as alleged, the amount of the- 
debt is the measure of damages. But this is- 
a subject for the consideration of the jury. 
It was not submitted to the jury, and has 
been transferred to the court If the loss of 
the debt was the direct and legal consequence 
of this neglect, the verdict ought to stand; 
but if this be a subject on which the judgment 
of the jury, undar the instruction of the court 
ought to be exercised, then it would be im- 
proper in the court to decide upon it until 
that judgment is exercised. It is too obviou&- 
to require discussion, that the loss of a debt 
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Is not the necessary consequence of neglect- 
ing to serve the first process which comes to 
the hands of the officer. The law provides for 
new process; and the question, 'whether that 
new process may not he as available to the 
plaintiff as the original process, depends on 
eireumstanees, of which the jury must judge. 
If, in this case, the plaintiEE has been pre- 
vented from issuing new process by the act of 
the officer, that is not alleged in this part of 
the replication. If it may be given in evi- 
dence on this real assignment, then we must 
look in the act which is alleged to have ar- 
rested further proceedings. That act is the 
receipt of the money due to the United States. 
If the officer was not authorized -to receive 
this money, his receipt of it could not bind 
the United States, nor prevent further pro- 
ceedings according to law. If he was author- 
ized to receive it, the defendant will admit 
that the plaintiff could proceed no farther; 
and that the less of the debt is the conse- 
quence of not serving the process, and receiv- 
ing the money. This question will be prop- 
erly considered, under the third breach as- 
signed in the replication. 

3. Tha third breach is, that the officer did 
arrest the said debtors, as commanded by the 
said process, who, thereupon, respectively 
paid to the said deputy, the full amounts of 
their respective debts aforesaid; and in con- 
sideration thereof, the said deputy did then 
and there discharge the said debtors from the 
arrests aforesaid, and willfully failed to make 
due return of" the said arrests, or either of 
them, or to account for and pay the amounts 
so received from said debtors, or any part 
thereof, to the said United States, whereby 
the said United States was prevented from 
obtaining judgments against their said debt- 
ors for their said debts, and the said debts 
were, and are wholly lost to the said United 
States. To support this breach, it would be 
necessary to show, in the first place, that the 
debtors were arrested. This is not proved; 
but may, and perhaps ought to be, assumed 
by the jury, from the facts admitted in the 
ease. The material inquiry, then, presents it- 
self: Was the receipt of the money an official 
act? Was it authorized by the mandate of 
the writ' We are decidedly of opinion that 
it was not. The mandate of the writ was to 
take the person of the defendants mentioned 
therein, and to have them before the court, 
to answer the United States in a plea of debt, 
&c. A controversy exists between the par- 
ties, which is to be adjusted, not by the offi- 
cer, but by the court. His duty is ministerial, 
not judicial It is to bring the debtor into 
court to receive its judgment, not to render 
that judgment. The sum actually due, is, 
generally, less than that demanded in the 
writ, and in these eases, it was considerably 



less. The officer does not know officially the 
real amount of the debt, and, consequently, 
cannot adjust it and receive the money. If 
he is not authorized to ascertain the sum due, 
and to receive that sum, neither is he author- 
ized to receive the whole sum mentioned in 
the writ, and to discharge the persons ar- 
rested. His duty is prescribed by the words 
of the writ; he is to obey its mandate. It 
would be time misapplied to enter into a con- 
sideration of the consequences of permitting 
the officer to depart from the mandate of the 
writ, and to make himself accountable to the 
United States, when not authorized by law so 
to do. -It is enough to say that the writ did 
not authorize him to receive the money, and 
that its receipt was not an official act. Since 
the money was not received by virtue of the 
writ, with the authority of which the deputy 
was entrusted, his principal cannot be charge- 
able by the legal force of that receipt; if he is 
chargeable, it is in consequence of the official 
acts performed or omitted by his deputy. The 
act performed is, making his return, which 
is, "Debt and cost satisfied." The charge in 
the replication, is, that upon receiving the 
money he discharged the debtors. That this 
proceeding is a misfeasance in office, which 
subjects the principal to the action of the 
United States, is not conti'overted; but on this 
breach, as on the second, the amount of dam- 
ages depends on the amount of injury. The 
return of the officerdid not prevent theUnited 
States frofa taking such farther steps as are 
authorized by law; if the return shows serv- 
ice of the process, the plaintiffs might pro- 
ceed against the defendants and the marshal 
for want of bail; if it does not show service, 
or if it shows a discharge, the plaintiffs might 
sue out a new process. The return that the 
debt was satisfied, did not bind the United 
States. The amount of injury, therefore, de- 
pends on all the circumstances, and those cir- 
cumstances must be weighed by a jury. The 
counsel, for the United States insists, that the 
money received by the deputy, is the measure 
of damages sustained by the United States, 
that the deputy is responsible for the sum so 
received, and as he received it by colour of 
his office, the principal is also responsible to 
the same extent. But if the receipt of this 
money did not stop the United States, if it 
was not an official act authorized by the pro- 
cess or by law, the loss of the debt does not 
appear to be a necessary consequence from 
the return on the writ, or the neglect to take 
bail. 

NOTE. After the above instructions were 
given, the jury found for the plaintiffs on the 
first breach assigned, as in the special verdict; 
for the defendant, on the second and fourth, 
breaches, and for the plaintiffs on the third, as- 
sessing their damages on that breach at one 
cent. 
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False Sweauisg— Scienter— Affidavit. 

1. False swearing, under St. March 1, 1823, 
§ 3 (3 Stat. 771), is committed by knowingly 
swearing falsely to any. material fact, though 
that fact he only the witness's belief of a ma- 
terial fact. But it is not committed by rash or 
reckless swearing. 

[Cited in U. S. v. Edwards, 43 Fed. 67.] 

2. A defendant made affidavit that a certain 
treasury note, of which he produced a frag- 
ment, had been nearly all destroyed on a cer- 
tain day, which was not true in fact. There 
was some evidence from which the jury might 
have inferred that the defendant, though rash- 
ly, believed the fact to be as he stated it. 
The indictment charged that the defendant 
made the statement knowing it to be false. 
Held^ the jurv should be asked to find whether 
the defendant made the statement knowing it 
to be false; and that a further instruction, 
that the offence would be made out by showing 
that he swore to personal knowledge of the 
fact, when he knew he had no such knowl- 
edge, was erroneous, because there was no evi- 
dence that he had sworn to such knowledge. 

3. An affidavit to the existence of a fact 
does not import that the affiant has personal 
knowledge thereof, unless so stated, or the fact 
he of such a character that he must have per- 
sonal knowledge. 

[Cited in Steagald v. State (Tes. App.) 3 S. 
W. 777.] 

4. Whether a written affidavit contains such 
a statement, is a question of law, and should 
not be left to the jury. 

TJ. S. V. Atkins [Case No. 14,474], examined 
and esplainod. 

The statute of ilarch 2, 1863, § 1 (12 Stat. 
696), is, that any person in the land or na- 
val forces of the United States, or in the 
militia in actual service in time of war, who 
shall make, or cause to be ma'de, any claim 
upon the government of the United States, 
knowing such claim to be false, fictitious, or 
fraudulent, or who shall, for the purpose of 
obtaining payment of any such claim, make 
any false . . . statement, certificate, affi- 
davit, or deposition, knowing the same to 
contain any false or fraudulent statement or 
entry, or any false oath to any fact, state- 
. ment, &c,, may be tried by court-martial, and 
be punished. Section 3 authorizes the pun- 
ishment by any court of competent jurisdic- 
tion of any person not in the military or na- 
val forces, who shall do any of the acts pro- 
hibited by the foregoing provisions of the 
act. The act of March 1, 1823-, enacts, that 
if any person shall swear falsely in support 
of a claim against the United States, he 
shall, upon conviction thereof, suffer as for 
wilful and corrupt perjury. 3 Stat. 771. 

The second count of the indictment char- 
ged that the defendant [Michael Moore], on 
a certain day, at Boston, made a false and 
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fraudulent claim against the United States, 
for the redemption of a certain treasury note 
of the denomination of fifty dollars, issued 
under a certain statute, set out by its title 
and date; and, for the purpose of obtain- 
ing payment of said false and fraudulent 
claim, the defendant caused to be presented 
to the treasurer of the United States a frag- 
ment of said note, and did make representa- 
tion in writing that said note was, on or 
about the 17th of March, 1871, nearly all 
destroyed, which was false; that said note 
had never been destroyed, but had been re- 
deemed; that the defendant, in support of 
his said claim, did make a certjun declara- 
tion in writing of the following tenor. There 
is then set out, in full, the alleged false 
statement concerning the destmction of the 
note. And it is further alleged, that the de- 
fendant, well knowing that the said decla- 
ration was false, did subscribe it, and make 
oath to its truth, at Boston, before Charles 
H. Fleming, a justice of the peace, empow- 
ered to administer an oath in this behalf. 
It set out the matter in which the statement 
was false, and that the defendant well knew 
it to be so; that the matters so sworn were 
material for obtaining payment of said note; 
and concluded: "And so the jurors say, that 
the defendant did knowingly swear falsely 
in support of a claim against the United 
States, before Charles H. Fleming, a jus- 
tice," &c. This count was drawn under sec- 
tion 3 of the act of 1st Slarch, 1823, ubi su- 
pra. 

The evidence tended to show that a consid- 
erable number of notes like the one in ques- 
tion in this case had, after their redemption 
by the treasury, been mutilated by some per- 
son in the employ of that department, by 
cutting out the vignette. It was not shown 
that this was done with any fraudulent pur- 
pose, or that any injury had in fact been in- 
tended, or had resulted, to the government, 
or that the defendant knew these facts; nor 
was there any testimony tracing this frag- 
ment from Washington to Boston. A boy, 
who lived near the defendant at South Bos- 
ton, testified that he picked up the fragment 
on the street on a day when there had been 
a procession and a fight; that he gave it 
to his father, to see if it was of any value. 
The father testified that he gave it to the 
defendant, for the same purpose; and he 
said he supposed the remainder of the note 
had been destroyed in the fight, and he 
thought he told the defendant so. The truth 
of this story was denied by the government. 
Upon the affidavit being presented at Wash- 
ington, the fact was at once discovered that 
the note had been redeemed long before. 

The jury found the defendant guilty on 
the second count; and he moved for a new 
trial upon several rulings, which had been 
duly reserved, but are not necessary to be 
here referred to, and upon one part of the 
charge, which is recited in the opinion of the 
court. 
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E, P. Nettleton, Asst. IJist Atty. 
I. "W. Kichardson, for defendant 

LOWELL, District Judge. I have made up 
-my mind that my instruction to the jury upon 
one point was not sufficiently full and ex- 
plicit, and may, perhaps, have misled, them, 
i;o the injury of the defendant I charged in 
-the words attributed to Judge Sprague, in TJ. 
•S. V. Atkins [Case No. 14,474], "that the jury 
must he satisfied that the defendant swore 
to a declaration which, at the time, he knew 
-to he false; and that may he either by swear- 
ing to a fact which he knows is not true, or 
T)y swearing to his knowledge of the fact 
when he knew he had no such knowledge." 
There appears to be a much fuller report of 
the charge in that case, from which, and from 
afl examination of the records of the court 
(volume 39, p. 6%) I find that there was hut 
one trial of the action, and that there was a 
-count for perjury, and one for false swearing, 
under the statute of 1823, which is the law on 
which the second count proceeds in this case 
and on which the report in the Law Re- 
porter 2 says the government relied in that 
-case. It seems, therefore, that the authority 
is fully in point; but, by the more ample re- 
port of it, I find that the learned judge ex- 
plained his meaning carefully, giving very 
full examination to the point whether the de- 
fendant had intended to state the fact as be- 
ing within his own knowledge. Even with 
these explanations, 1 do not regard the ruling 
-as being precisely accurate, as I will here- 
after explain. 

There is some difference of opinion in the 
United States as to whether perjury, or false 
■swearing in the nature of perjury, can be com- 
mitted by mere rash and reckless statements 
on oath; and though my charge, rightly un- 
derstood, did not authorize the -jury to con- 
vict the defendant, if the evidence only 
showed recklessness, yet I am not sure it 
may not have been understood in that sense. 
Indeed, I think my own views were not quite 
'distinct upon the point. Mr. Bishop, in his 
treatise on Criminal Law (3d Ed., vol. 1, § 396), 
says: "Probably the better opinion is, that 
perjury is not committed by any mere reck- 
less swearing to what the witness would, if 
more cautious, learn to be false; but the oath 
must be willfully corrupt." In a note, he 
■quotes, as opposed to his own opinion, an ex- 
tract from a report of the penal code com- 
missioners of New York: "An unqualified 
statement of what one does not know to be 
true is equivalent to a statement of that 
which one believes to be false." The latter 
proposition may be nearly true, so far as the 
effect of the statement on others is con- 
cerned; but it is not a sound legal definition 
-of pei^ury. I agree, rather, with Mr. Bish- 
op's opinion, that there must be some fact, 
falsely stated, with knowledge of its falsity, 
T)efore there can be perjury. It has been 

2 [Also reported as part of Case No. 14,474.] 



held, indeed, by an able and learned court, 
that rash swearing, without any reasonable 
.or probable cause of belief of the fact sworn 
to, is perjury. Com. v. Cornish, 6 Bin. 249. 
That was a case in which the defendant had 
been wounded in a riot, jsut night, and had 
sworn to the prosecutor as the person who 
wounded him. The doctrine was denied to 
be law, in an able and careful charge to the 
jury in the circuit court of the United States, 
sitting in the same state, U. S. v. Shellmlre 
[Case No. 16,271]. It has been virtually de- 
nied in this state, in Com. v. Brady, 5 Gray, 
78, where the defendant swore that he saw 
a man running from a burning building, 
whom he believed to be A. The judge char- 
ged in the language of the court in Pennsyl- 
vania, and the ruling was set aside. The 
court to be sure, put their decision upon 
the groimd that the defendant only swore to 
his belief; but personal identity is almost 
always a matter of belief. An affidavit or 
statement, that I saw a certain person, does 
not usually import any thing more than that 
I saw some one whom I believed, and still 
believ-e, to be that person. If I saw no one, 
or if I believed the person to be different 
from him I have named, it is perjury; but 
not otherwise. . If any material circumstance 
is falsely stated, such as that the witness was 
present, and heard a certain conversation, it ■ 
has been held to be perjury if he were not 
present, though the conversation really oc- 
curred. People V. McKinney, 3 Parker, Cr. 
B. 510. In such a case, the materiality of the 
circumstance would be the only question. 
Granting the materiality of the fact, whether 
it be a statement of knowledge, or of informa- 
tion or belief, or a simple statement of a 
fact if the witness knows that the fact is 
not so, or that he has no such information, 
or no such belief, he is guilty. But if he 
only sweai-s rashly to his belief of a matter 
of which he does not profess to have per- 
sonal knowledge, the jury cannot be permit- 
ted to decide on the reasonableness of his be- 
lief, except as tending to show whether he 
did believe. In short, perjury is always of 
some matter of fact; and belief may be a 
fact In this- case, the only questions of 
fact put in issue by the indictment and by 
the law are: Was the statement false? 
and. Did the defendant know it to be false? 
In this respect, it is like the offence of pass- 
ing a counterfeit note, knowing it to be 
coimterfeit. Proof of reasonable cause of 
belief may warrant a jury to find knowl- 
edge; but it is not the legal equivalent of 
knowledge. 

It was proved that the defendant made 
oath to the statement set out in the second 
count; but it does not expressly appear by 
the paper itself that he professed to have 
personal knowledge of the fact. If he only 
intended to state his belief, there were some 
circumstances sworn to, which, whether sat- 
isfactory to the jury or not, were proper to 
be considered by them on the question of 
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belief. There was some evidence that the 
fragment of the note was picked up in the 
street on St. Patrick's Day, and that the 
father of the boy who found it gave it to 
the defendant, and suggested to him that 
perhaps the note had been torn up in a 
riot or street fight that took place then and 
there. In the ease of U. S. v. Atkins, ubi 
supra, the false oath was, that a certain 
shipping paper was the original agreement 
with the crew; and the evidence tended to 
show that the defendant knew nothing what- 
ever about it personally. The form of the 
oath, as in this case, was positive, without 
saying any thing about knowledge, or means 
of knowledge or belief. Judge Sprague, in 
charging the jury, said: "Did the defend- 
ant, by swearing positively, mean to swear 
that he had personal knowledge that it was 
the original agreement? The defendant could 
not swear that it was the original agreement, 
imless he was present when it was made. 
All else woiild be information and hearsay. 
The question is: Did he mean to make the 
collector understand that he had knowledge 
it was the original contract; or did he mere- 
ly mean to swear that it was such to the best 
of his knowledge and belief? The matter 
for you to decide, gentlemen, is, whether 
you are satisfied that the defendant, in or- 
der to deceive the collector, wilfully and in- 
tentionally swore to what he knew was false, 
either as to the agreement being genuine, 
when he knew it was not, or to his knowl- 
edge of the fact, when he was conscious he 
had no such knowledge." Now, this ruling is 
undoubtedly sound in the abstract, and it is 
what I told the jury; but the difficulty in 
my mind is, that there was no sufficient evi- 
dence in the case from which they could infer 
that the defendant did state the destruction 
of the note to be within his personal knowl- 
edge; and therefore I should not have brought 
that secondary fact to their notice at all. 
And here I differ from the charge in Atkins' 
Case. The ruling in that case, with all the 
limitations and qualifications which it ap- 
pears that Judge Sprague put about it, would 
probably do no harm; but I must say that in 
my opinion the learned judge should have 
ruled, on an affidavit wholly in writing, that 
it did or did not, as matter of law, import a 
statement of personal knowledge, and not 
have left that question to the jury. In that 
ease the jury were unable to agree. In the 
similar case of U. S. v. Smith [Case No. 16,- 
336], they acquitted the defendant. The 
court and jury in those cases agreed that an 
affidavit to a fact does not necessarily include 
an affirmation that the affiant has personal 
knowledge of the fact; and my own obser- 
vation of the conduct and opinion of men in 
general in this matter agrees with that view. 
I consider the affidavit in this ease ought not 
to be held to import such a statement, none 
such being expressed, and the fact not being 
one which was personal to him. The true 
question, therefore, for the jury was the one 



which the indictment points out: Did the de- 
fendant swear to this fact, Isnowing it to be- 
false? I do not mean to say 'that there was 
not evidence from which the jury might have 
answered this question in the affiionative; 
but, as I cannot say how they would have- 
answered it, I feel it to be my duty to grant, 
a new trial. 
New trial ordered. 



Case No. 15,804. 

UNITED STATES v. MOORE. 

[7 Reporter, 198; i 11 Chi. Leg. News, 140.]' 

Circuit Court, W. D. Alabama. Nov. Term, 
1878. 

Statutes — Revision of the Laws of toe United- 
States. 

The enactment of the Revised Statutes by 
act of congress, was not tlie enactment of a 
body of laws as original legislation, but was 
simply the enactment of a more convenient ex- 
pression of the law as it existed on Deeember- 
1, 1873; it does not enact or re-enact anything 
as law which was not the law on that date, 

[Cited in The Marine City, 6 Fed. 414.] 

The indictment in question was found at 
the present term of the court. The plea in. 
abatement briefly stated is, that one of the 
persons composing the grand jury which 
found the bill was disqualified to act as such 
grand juror, because that without duress 
and coercion he took up arms against the 
United States and served in the armies of 
the Confederate States. This presents the 
question as to whether section 820, Rev. St 
U. S. is now in force as a part of the law of 
the land. On demurrer to plea. 

C. E. Mayer, U. S. Dist. Atty. 

D. Clopton, E. W. Pettus, W. L. Bragg, 
and D. S. Tray, for defendant. 

BRUCE, District Judge, in delivering the 
opinion of the court, said: It is admitted, 
that this section was not the law on the 1st 
day of December, 1873, and it appears that 
it was section 1 of an act approved. June 17,. 
1862 [12 Stat 430], and was repealed by sec- 
tion 5 of an act approved April 2, 1871 [17" 
Stat. 15]. It is claimed that it was re- 
enacted by the adoption of the Revised Stat- 
utes of the United States. Section 5595 of 
the Revised Statutes provides: "The fore- 
going seventy-three titles embrace the stat- 
utes of the United States, general and per- 
manent in their nature, in force on the 1st 
day of December, 1873, as revised and con- 
solidated by commi^ioners appointed under- 
an act of congress, and the same shall be 
designated and cited as the Revised Statutes 
of the United States." It certainly cannot be 
maintained that this language enacts or re- 
enacts anything as law which was not the 
law on the 1st day of December, 1878. The 
seventy-three titles were supposed to em- 
brace the laws of the United States, general 

i [Reprinted from 7 Reporter, 198, by per- 
mission.] 
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and permanent in their nature, but if they 
contained anything T^'hich was not law on 
the 1st day of December, 1873, its introduc- 
tion into the Revised Statutes, be it by mis- 
take or otherwise, cannot, and does not, 
make it the law. The test of the matter is, 
was it the law on the 1st day of December, 
1873? If not, this language does not re-en- 
act it, [for the adoption of the Revised Stat- 
utes is the adoption of the work of the com- 
missioners appointed under an act to pro- 
vide for the revision and consolidation of the 
statute laws of the United States approved 
June 27, 1866 [14 Stat. 74], By the first sec- 
tion of this act the president of the United 
States by and with the consent of the sen- 
ate was authorized to appoint "three persons 
learned in the law as commissioners to re- 
vise, simplify, arrange and consolidate all 
statutes of the United States, general and 
permanent, in their nature which shall be 
in force at the time such commissioners 
may make the final report of their doings." 
The report was made and acted upon at the 
1st session of the 43d congress and is en- 
titled (see 1st page. Rev. Stj "An act to re- 
vise and consolidate the statutes of the Unit- 
ed States in force on the first day of De- 
cember Anno Domini one thousand eight 
hundred and seventy-three." This act was 
approved June 20, 1874 [18 Stat. 113], and 
the result was the book, comprising 73 titles, 
which congress in section 5595, quoted supra, 
declared "shall be designated and cited as 
the Revised Statutes of the United States." 
"When it is said that congress adopted and 
enacted the Revised Statutes by act approv- 
ed June 22, 1874, if it is meant by the use 
of the words "adopt and enact" that con- 
gress enacted the 73 titles as the law, that 
is an en'or; for congress does not use the 
word "adopt," or "enact," in the section 
quoted, but says that the 73 titles embrace 
the statutes of the United States, general 
and permanent in their nature, in force on 
the 1st day of December, 1873. The stat- 
utes of the United States had become nu- 
merous; many old laws had been repealed 
and superseded, and others had become ab- 
solute, so that the law on many subjects 
could not readily be ascertained.] 2 

The object was to consolidate and sim- 
plify the law, and the enactment of the Re- 
vised Statutes was not the enactment of a 
body of laws as original legislation, but it 
was the enactment of a more convenient ex- 
pression of the law as it existed on the 1st 
day of December, 1873. To determine how 
and in what mode the law shall be designat- 
ed and cited is a very different thing from 
enacting laws, and the language shows that 
it was not the latter but the former which 
congress did when it adopted the Revised 
Statutes. 

2 [From 11 ChL Leg. News, 140.] 



[Repealed laws and superseded laws, any 
portion of which are embraced in any section 
of the revision, are, by section 5596 of the 
revision, expressly repealed, and "the section 
applicable thereto shall be in force in lieu 
thereof," and the last clause of this sec- 
tion is: "All acts of congress passed prior 
to said last named day (Dec. 1st, 1873,) no 
part of which are embraced in said revision, 
Shan not be affected or changed by its en- 
actment;" so that it is a mistake to suppose 
that all acts of the congress not in the re- 
vision are repealed, or that the sections con- 
tained in the revision were enacted as laws, 
if they were not such on the 1st day of De- 
cember, 1873. This matter is put in a dear- 
er light by reference to an act to provide for 
the preparation and publication of a new 
edition of the Revised Statutes of the United 
States, approved March 2, 1S77 [19 Stat. 268]. 
Rev. St. (2d Ed.) Append, p. 1092. The 4tli 
section of said act provides that when said 
2d edition shall have been printed and pro- 
mulgated as therein provided, "the printed 
volume shall be legal and conclusive evi- 
dence of the laws and treatises therein con- 
tained in all the courts. * * *" But be- 
fore the 2d edition was printed and pro- 
mulgated, as appears by the same book in 
which it is printed and promulgated (Rev. St. 
Append. [2d Ed,] p. 1093), an act was passed 
by congress to answer an act entitled "An 
act to provide for the publication of a new 
edition of the Revised Statutes of the Unit- 
ed States," approved March 2d, 1877; ap- 
proved March 9th, 1878 [20 Stat 27]. This 
act consists of but one section and it amends 
the act of March 2, 1877, by striking out 
the words "and conclusive." The purpose of 
this act of March 9, 1878, is too plain to re- 
quire comment. Congress saw the error in- 
to which it had fallen in the act of March 2d, 
1877, in making the 2d edition of the Re- 
vised Statutes conclusive evidence of the 
laws therein contained, and corrected it by 
act of March 9th, 1878, and 'the correction 
appears with the error. It is proper to re- 
mark that the act providing for the publi- 
cation of the 1st edition of the Revised 
Statutes of the United States provided, as the 
law cited supra now does for the 2d edition, 
that, "the volume shall be legal evidence of 
the laws, * * *" and does not make it con- 
clusive.] 3 

The condusi'^'i is that section 820 of the 
Revised Stati . not being the law on the 
1st day of December, 1873, was not re-en- 
acted by being carried into the Revised Stat- 
utes, and that the juror was not disquali- 
fied by reason of ,the fact that he had with- 
out duress and coercion taken up arms and 
served in the armies of the so-called Con- 
federate States of America. Demurrer sus- 
tained. 

s [Prom 11 CM. Leg. News, 140.] 
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Case No. 15,805. 

UNITED STATES t. MOORE. 

[Wall. Sr. 23.] i 

Circuit Court, D. Fenusylvania. May 14, 1801. 

'COSTINDASCE— CrLMIXAL PkACTICF. — "WITNESSES — 
COMPOLSOKY PllOCESS. 

A party charged with a crime, even before 
indictment found, may have compulsory process 
for his witnesses; but his omitting to use it is 
not such negligence as will deprive him of a 
■continuance, if his witnesses be absent, though 
it will justify the court in imposing terms upon 
him. 

An indictment was, in this term, found 
-against the defendant for manslaughter, com- 
mitted on board the ship Connecticut, lying 
in the river La Plata, in South America. 

Milnor & Hopkinson, moved to put off the 
■trial untU the next court, on an affidavit, stat- 
ing that Capt Miller, of the United States 
«hip Connecticut, ana three other persons by 
name, who were on board at the time of the 
Jiomieide, were material witnesses for him: 
that Miller and Flanncry, two of the wit- 
nesses, had sailed from Philadelphia about 
ten days before: that the others, Dixon and 
Rush, had also gone on voyages, and that he 
■expected to have their attendance at the next 
term. They further stated, that it had been 
proposed by them to the district attorney, to 
have the depositions of Miller and Flannery 
taken by consent before they sailed, which 
he declined. They then drew the depositions, 
and sent drafts, requesting him to cross-ex- 
amine; which he also declined. 

Mr- Dallas, U. S. Dist. Atty., said it was 
strictly right that the defendant should not be 
put upon his trial, if material evidence could 
Hbe had at another time, and he had used due 
-diligence without effect, to procure it at thisL 
time. But all these witnesses were in this 
city on the 3d Maj previous to the sitting of 
this court, and after the information lodged 
-against the defendant, and his being com- 
mitted on the charge of murder. He ought, 
therefore, to "have taken out process against 
Ills witnesses, and had them bound over to 
appear at this term. He further stated that 
:a number of the sailors, witnesses for the 
United States, had been committed and re- 
mained in gaol several months, for want of 
l)ail to testify on the traverse; and if the trial 
goes ofE, they must remain in imprisonment, 
though perfectly innocent, until next October, 
-as they cannot procure bail for their appear- 
ance. 

In Ratcliffe's Case, Fost. Crown Law, 41, 
though he swore to the absence of two mate- 
rial witnesses, one at Brussels, and the other 
•at Saint Germains; and that he believed they 
would attend the trial if a reasonable time 
was allowed, yet the court refused to put off 
the trial, and that was in a capital case, and 
the prisoner hung. 2 

1 [Reported by John B. "Wallace, Esq.] 

2 It was on the mere issue of identity, and 
Jiot on the principal offence of treason, of which 
lie had been before convicted and attainted. 



Before TILGHSlAjSr, Chief Judge, and BAS- 
SETT and GRIFFITH, Circuit Judges. 

GRIFFITH, Circuit Judge.— Mr. Dallas, 
can you show that before indictment formd 
the person committed or bound to appear, and 
answer, &c., can have a capias against his 
witnesses to compel their attendance? 

Mr. Dallas.—This is undei-stood in practice 
in the criminal courts of the state, to be a mat- 
ter of right, and is allowed; and by the 8th 
article of amendments to the constitution of 
the United States, it is provided, "In all crim- 
inal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an im- 
partial jury of the state and district wherein 
the crime shall have been committed, which 
district shall have been previously ascertain- 
ed by law, and to be informed of the nature 
and cause of the accusation; to be confronted 
with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel 
for hiis defense." 

Milnor & Hopkinson replied. 

BASSETT, Circuit Judge, to the counsel for 
the defendant— Would you object to the terms 
of taking the depositions of the sailors, in 
custody, de bene esse, on the part of the 
United States, as a condition of our granting 
your motion? 

Mr. Hopkinson.— We think the affidavit and 
facts entitle us to a postponement of trial un- 
conditionally. We have great objections to 
the depositions of these sailors. We wish to 
examine them in court and before the jury. 
We have good reason to suspect a conspiracy 
among them, to fix this crime on the defend- 
ant. They have evinced the greatest heat 
and resentment towards him. A viva voce 
examination before the jury is necessaiy to 
our safety. On depositions, though we cross- 
examine, we shall lose the manner, appear- 
ance, temper, &c., of the witnesses, so im- 
portant in weighing their credit 

THE COURT made some inquiry from 
Lewis and Ingersoll, gentlemen of the bar, 
whether it was understood to be the right 
of the person accused, before indictment, to 
have compulsory process from a magisti'ate 
or the court, for his witnesses. They answer- 
ed, that it had been so practised in the state 
courts, and upon an id'^a that it Tvas of right; 
but that no adjudication had been given on 
the point. 

GRIFFITH, Circuit Judge.— Upon principle 
it struck me, that a person merely charged 
with an offence before a magistrate and pre- 
vious to indictment found, and issue jouied, 
could not of right have compulsory pi'ocess 
for his witnesses; and I am not satisfied, 
that the 8th article of amendments to the con- 
stitution of the United States, makes any 
alteration of the previous law. I think that 

and made his escape from the tower. It Will 
be seen from the case that it was a mere pre- 
tence to delay execution, and is no way to the 
point 
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the "time when" he may demand compulsory 
process, is left in that article where it stood 
before; as it merely provides for his being 
confronted with the opposite witnesses, and 
that he is "to have compulsory process for 
witnesses in his favour." Reading it with 
the eye of a lawyer, all these provisions would 
seem to look to the situation of a person or 
offender already indicted, and having pleaded 
to the country. Then only, perhaps, within 
the legal construction of the words, can it be 
entitled a "criminal prosecution wherein the 
accused shall enjoy, &c." But I give no opin- 
ion on this point, because, however it might 
have been the right of the defendant, previ- 
ous to the indictment fcimd iagainst him, and 
as soon as he was taken upon the charge 
of murder or manslaughter, to have obtained 
process to secure the witnesses on his behalf 
who are named in the affidavit; yet I do not 
think for the purpose of enabling him to put 
off the trial for their absence, the omission of 
taking out such process, before an indictment 
found, can be considced as negligence, or 
want of due diligence, so as to deprive him 
of the full benefit of his affidavit proving their 
departure and absence at this time. In my 
opinion, it is sufficient for him to show, that 
after an indictment found, he has used due 
diligence, and cannoc procure his testimony; 
and if he bring his cases within the usual 
requisites, it is matter of right to postpone 
the trial. Many reasons may exist to induce 
a pai*ty upon a mere charge of an offence, to 
decline any expense or labor in procuring wit- 
nesses. He may feel conscious of innocence, 
and believe that no bill will be found. He 
cannot always know precisely the nature of 
the accusation, nor foretell what will be the 
future presentment of the grand jury. He 
may, therefore, if he will, safely wait, without 
having laches imputed to him, till a bill is 
actually found, ana he pleads to it; and from 
that time only is he legally bound to use dil- 
igence in preparing for trial. I am therefore 
of opinion, that the defendant is within the 
general rule, and is entitled, as of right, to a 
postponement of the trial; and being so, we 
ought not to annex a condition to it which 
may subject him to disadvantages, perhaps 
little short of proceeding to trial in the ab- 
sence of the witnesses. As to the situation 
of the sailors who are in custody as witnesses, 
with my consent they shall not be imprisoned 
longer on that account. If they cannot get 
bail, their own recognizances ought to be ac- 
cepted. It is contrary to the first principles 
of natural justice, to imprison men who are 
innocent, merely because they are too poor 
and friendless to find bail for their appear- 
ance as witnesses. If the United States rnay 
imprison witnesses, so may the party accused, 
and a whole ship's crew might lay in gaol 
for six months or a year. 3 



3 It has been the practice in Pennsylvania to 
commit to prison such witnesses for the com- 
monwealth as cannot find security for their ap- 
pearance at court to testify, in cases where the 



BASSBTT, Circuit Judge.— The "defendant 
was charged with this offence and committed 
for it, some months ago. He had counsel em- 
ployed; he knew the nature of the prosecu- 
tion; his witnesses were all in Philadelphia 
within a few days past; and in my opinion, 
he might have had process to secure their 
attendance at this court, before the indict- 
ment found. He knew of their being about 
to depart also, just before the court. For 
these reasons, I think there appears a want 
of due diligence in the defendant, in securing 
his testimony in the event of a bill being 
found. At the same time, I do not think this 
omission, being antecedent to an indictment, 
is of a nature to deprive the defendant of the 
benefit of a postponement of the trial, upon 
the grounds stated in his affidavit, of due- dil- 
igence having been used since the indictment,, 
and the absence of his material witnesses. 
But as he might have taken out process for 
the witnesses (though perhaps not strictly 
bound to prepare for his trial before an indict- 
ment) and the witnesses might hive been de- 
tained, I am of opinion that this was such 
negligence, as will authorize the court to an- 
nex the condition proposed. I shall there- 
fore be for allowing the motion on the terms; 
of taking the depositions of the witnesses on 
the part of the United States, who are in 
gaol, before one of the judges, with leavfr 
on the part of the defendant, to cross-examine. 

TILGHSIAN, Chief Judge.— I am of opinion 
that the defendant should take his motion, but 
subject to the terms mentioned by his honor. 
Judge BASSETT. I ground myself upon the^ 
construction of the eighth article of amend- 
ments to the constitution of the United States; 
and I wish to have it understood as my de- 
cided opinion, that a party charged with a 
crime, and bound to answer, or committed for 
it, may have compulsory process- for his wit- 
nesses, in that stage of' the prosecution. It 
is a "public prosecution," and is instituted and 
commenced when the party, by process, or 
otherways, is brought before a 'com:t or mag- 
istrate, and on information or proof is held 
to answer. The subsequent indictment is but 
a continuation . of the prosecution so begun. 
Any other construction would seem to me- 
against the letter of the article, and very in- 
jurious to the party under the prosecution. 
He ought to be on equal ground with the 
prosecutor. Witnesses, at that stage, may be 
bound over, or brought in on process for the 
United States, and why not for the accused? 
Many eases might be put to illustrate thfr 
hardship of the contrary construction. A 

justice does not think their personal recogni- 
zance sufficient; but I find no authority for it. 
By the statutes of 1 «& 2 Phil. & M. c. 13, and 
2 & 3 Phil. & M. c. ID, the justice has power 
to bind the witnesses by recognizance or obli- 
gation to testify, and if they refuse to be bound,, 
to commit them for contempt. The same pow- 
er is said to he virtually included in their com- 
missions; but it is no where said that they 
m^ be compelled to find security, or be commit- 
ted. See 2 Hale, P. C. 52, 282. 
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man is accused of murder, and brought before 
a magistrate of tlie United States, and com- 
mitted for trial. He sees a person present 
■wlio can prove his innocence, an alibi, or that 
the homicide was se defendendo. He knows 
this person is to depart from the United 
•States for a foreign country, and that he is 
never expected to return. In such a case 
what should we say, if he had no means to 
secure the evidence of this witness? Still, 
however, I agree, that to the purpose of post- 
poning the trial, the affidavits are sufficient; 
but because there might have been process to 
have kept these witnesses, that will author- 
ise us to put the defendant under equitable 
terms. Take your motion, upon consent to 
C'xamine the witnesses for the United States 
<ie bene esse. 

This was done; the sailors examined and 
discharged- 



Case No. 15,806. 

UNITED STATES v, MORAGA- 
[HofiE. Land Cas. 103.] i 

District Court, N. D. California. Dec, Term, 
1855. 
Mexican Land Graxt — Authestio Claim. 
The validity of this claim undoubted. 

Claim for three leagues of land in Contra 
■Costa county, confirmed by the board, and 
appealed by the United States. 

[This was a claim by Joaquin Moraga for 
the Rancho Laguna De Los Palos Colorados. 
Granted by Juan B. Alvarado to Joaquin 
Moraga and Juan Bernal. Claim filed Feb- 
ruary 15, 1853; confirmed by the commission 
January 23, 1855; containing 13,318.13 acres.] 

S. W. Inge, U. S. Dist Atty. 
Bates & Lawrence, for appellee. 

HOPPMAN, District Judge. The claim- 
ants in this case petitioned on the thirtieth 
of August, 1835, for the place called "Laguna 
De Los Palos Colorados." The petition was 
referred to the Ayuntamiento Del Pueblo De 
S, Jos6 Guadalupe, and also to the Rev, 
Padre, for their reports. On receiving these 
reports, which were favorable, Jose Castro, 
primero vocal of the assembly and political 
chief, ad interim, made his concession on the 
tenth of October, 1835, and directed that 
when the departmental assembly should have 
approved the grant the coiTesponding title 
should issue. On the twelfth of October, 
1S35, the concession was approved, but the 
"title" does not seem to have issued until 
the thirty-first of July, 1841. All the fore- 
going facts appear from the expediente on 
file in the archives of the former govern- 
ment. 

The claimants have also produced the orig- 
inal title delivered to them, which bears date 
on the tenth of August, 1841, to which is 

> 

1 [Reported by Numa Hubert, Esq., and hgre 
xeprinted by permissiou.] 



attached a map or diseiSo certified by Jimeno, 
secretary of the government, to be a copy of 
that accompanying the expediente. The 
translation of this certificate seems to be 
omitted. There also accompanies this docu- 
ment the certificate of approval by the de- 
partmental assembly, and a note or record 
of an arrangement between Moraga and 
Candelario Valencia, who seems to have been 
a colindante or coterminous owner, fixing 
their common line and providing for the use 
in common of an ojo de agua or spring of 
water which is on the land. 

The authenticity of all these documents is 
fully proved, and it is shown that in 1836 
the parties went upon the land, built houses, 
corrals, and placed cattle upon it, and culti- 
vated a considei-able portion. The bounda- 
ries of the tract are given with some preci- 
sion in the original grant, and it appears in 
evidence that the limits of the rancho are 
well known to those residing in its vicinity. 
The claim was confirmed by the board, and 
we think their decision should be affirmed. 



UNITED STATES (MOREHEAD v.). See 
Case No. 9,792. 
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UNITED STATES v, MOREL. 

[Brunner, Col. .Cas. 373; i 13 Am. Jur, 279,] 

Circuit Court, E. D. Pennsylvania. 1834. 

Federal JmtiSDiCTioN — Crimes Committed in 
Foreign Country. 

The courts of the United States have not ju- 
risdiction of crimes committed on board of an 
American vessel within the jurisdiction of a 
foreign sovereign; nor will the fact that a per- 
son stealing goods in a foreign port, brings 
them upon the high seas in an American ves- 
sel, give "ttiis jurisdiction to the federal courts, 

[Approved in U. S. v. Seagrist, Case No. 16,- 
245. Cited in dissenting opinion in U. S. 
V. Rodgers, 14 Sup, Ct. 116, 150 U, S. 268.] 

The defendant [John Peter Morel] was 
charged m four bins of indictment, as fol- 
lows: (1) For having, on the 26th of De- 
cember, 1832, on board of the sloop Charles 
William, belonging to three citizens of the 
United States, while lying in ^Great Harbor, 
in Long Island, one of the Bahama Islands, 
within the jurisdiction of the king of Great 
Britain, carried away, with intent to steal, 
certain, goods of the master, and receiving 
and buying them, knowing them to be sto- 
len; and in other counts charging the offense 
on the high seas. (2) The same as the first 
bill, omitting the counts for buying and re- 
ceiving stolen goods, and in the second count, 
laying the offense as committed on the high 
seas. The two other bills varied the charge 
by describing the offense as a taking of the 
goods with intent to steal, and for receiv- 



1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 
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ing and ccncealing them, knowing them to 
lae stolen. 

After the indictments were read, and the 
prisoner had pleaded (not guilty. and a for- 
mer acqtiittal), the court suggested a ques- 
tion as to the Jurisdiction, growing out of 
the language of the fifth section of the act 
of congress of the 3d of March, 1825 [4 Stat 
115], with a view to which the indictments 
were framed, namely, that it only embraced 
offenses against the person, and not such 
as were charged in the indictments. The 
testimony of the master and boy of the ves- 
sel were, however, heard, which seemed to 
prove the fact of the commission of the of- 
fenses charged, and described precisely the 
place where committed, when the court de- 
sired the counsel to speak to the question of 
jurisdiction. 

Mr. GOpin, U. S. Dist Atty., and Mr. Trou- 
bat, for the United States. 

G. M. Wharton, Mr. Hazelhurst, and D. P. 
Brown, for prisoner. 

BY THE COURT. The indictment char- 
ges in the first count that the defendant, on 
the 26th day of December, A. D. 1S32, at 
the district aforesaid, and within the juris- 
diction of this court, on board of a certain 
vessel, to wit, a sloop called the Charles 
William, belonging to citizens of the United 
States, while lying in a place, to wit. Great 
Harbor, in Long Island, one of the Bahama 
Islands, within the jurisdiction of a certain 
foreign sovereign, to wit, the king of the 
United Kingdom of Great Britain and Ire- 
land; the said defendant being a person be- 
longing to the company of, said vessel, with 
force and arms; did then and there felonious- 
ly take and carry away, with an intent to 
steal and purloin, certain personal goods of 
the said Samuel P. Watkins, to wit (enumer- 
ating tJie articles takert. The second count 
charges the offense to have been committed 
"on the high seas, out of the jurisdiction of 
any particular state, and within the juris- 
diction of this court." 

The district attorney having given the evi- 
dence on which he relies for the description 
or designation of the place where the of- 
fense was committed, the counsel for the de- 
fendant have excepted to the jurisdiction of 
the court, and the further progress of the 
trial was suspended untH the opinion of the 
court could be taken on this question of ju- 
risdiction. It has been fuUy argued, and 
will now be decided. It depends upon 
whether the place at which the fact was 
committed is a place over which the crim- 
inal jurisdiction of this court extends, ac- 
cording to the intent and meaning of the 
acts of congress, by which the jurisdiction 
is given, and by which it must be governed 
and limited. By the testimony of Samuel 
P. Watliins, the captain of the sloop, and 
owner of the property taken, it appears that, 
at the time the fact was committed, the 
sloop was lying at anchor in a place called 



the Great Harbor of Long Island, one of the 
Bahama Islands. He called it a locked har- 
bor, which he says is where a vessel caxmot 
get to sea, being land-locked by shoals or 
reefs. He describes it to be an indentation 
in the main land; that from 'the mouth or 
chops of this indentation to the bottom is 
about a mile; that it is about half a mile . 
wide at the chops, and continues of the same * 
width; that the sloop was about half a 
mile within the chops, and about midway 
between the shores, that is, about one fourth 
of a mile from the land on each side; that 
outside of this harbor, at the distance of 
about two miles, there are reefs and bars, 
over which the tide does not flow, and upon 
which the sea or ocean breaks; that the 
passage from the harbor out is narrow and 
difacult, and that you do not get to sea for 
about two miles. Such was the position of 
the sloop when the defendant took posses- 
sion of her, and of all on board of her, and ■ 
committed the fact chai-ged in the indict- 
ment. Was it done on the high seas, with- 
in the meaning of the act of congress? The 
indictment is founded on the fifteenth sec- 
tion of the act of AprU 30, 1790 [1 Stat 116]. 
This section enacts "that if any person with- 
in any of the places under the sole and ex- - 
elusive jurisdiction of the United States, or 
upon the high seas, shall take and carry 
away, with an intent to steal and p'urloin, 
the personal goods of another," etc The 
taking and carrying away in this indict- 
ment is charged to have been done on the 
high seas; was it so? Was the place where 
the fact was done the high seas in the gen- 
eral and legal meaning of the term, or as 
they are used in the act of congress? 

Writefe of high authority on this subject 
make a clear distinction between the main 
sea or the high sea, and roads, harbors, and 
ports, and we shall see that congress had 
these distinctions in view in fi-aming the act 
in question. Lord Hale, in the fouilh chap- 
ter De Jure Maris, says "that part of the 
sea which lies not within the body of a 
country is called the main sea or ocean." 
In the second chapter of second part he de- 
scribes a road to be "an open passage of 
the sea," which, "though it lies out at sea, 
yet in respect of the situation of the land ad- 
jacent and the depth and wideness of the 
place, is a safe place for the common rid- 
ing or anchoring of ships." "A haven is a 
place of a large receipt and safe riding of 
ships, so situate and secured by the lajQds 
circumjacent that the vessels thereby ride 
and anchor safely, and are protected by the 
adjacent land from dangerous and violent 
winds." "A port is a haven, and somewhat 
more," that is, for arriving and unlading 
ships, etc We see here a clear and reason- 
able distinction taken between the main sea 
or ocean,, and such parts of its waters as . 
may flow into places so situate and secured 
by the circumjacent land as to afford a har- 
bor or protection for vessels from the winds. 
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which make the sea dangerous. The open 
sea, the high sea, the ocean, is that which 
is the common highway of nations, the com-, 
mon domain, within the body of no country, 
and under the particular right or jm-isdiction 
of no sovereign, but open, free, and com- 
mon, to all alike, as a common and equal 
right. Mr, Webster, in his argument of Ee- 
vans' Case [Case No. 14,589], says there is 
a distinction between the meaning of the 
terms "high sea" and "sea"; that the high 
seas import the open, imenclosed ocean with- 
out the fauces terrte, and he is not contra- 
dieted by the opposite coimsel. Certainly 
ports and harbors which lie within the body 
of a country are not part of the high seas 
according to Lord Hale's definitions. This 
learned lawyer further says, and we think 
with good reason, that "the common and 
obvious meaning of the expression *high 
seas' is also its true legal meaning. The 
expression describes the open ocean where 
the dominion of the winds and waves pre- 
vails without cheek or conti*ol. Ports and 
harbors, on the contrary, are places of ref- 
uge in which protection an.d shelter are 
sought, within liie enclosures and projec- 
tions of land." So are the high seas dis- 
tinguished from havens. This appears to us 
to be a just general view, without meaning 
to adopt the whole extent to which the force 
of the expressions might carry us. 

The act of congress, so far fi'om weakening, 
gives a strong confirmation to tlie definitions 
and distinctions we have alluded to; and the 
decisions of the supreme court upon this act 
entirely uphold them. . On turning to the act 
it will be found that in describmg the of- 
fenses over which jurisdiction is given to the 
courts of the United States, a material va- 
riance occurs in relation to the place at wliicli 
the fact is committed, nor does this appear 
to have been the effect of accident, inad- 
vertence, or caprice; at least no court can be 
justified in assuming that supposition as the 
ground of its opinion. Thus it is enacted by 
the eighth section that "if any person shall 
commit mm-der upon the high seas, or in any 
river, haven, basin, or bay out of the jurisdic- 
tion of any particular state," etc. But hi pro- 
viding in the twelfth section for the punish- 
ment of manslaughter, in describing the place, 
the "high seas" only are mentioned, and the 
words "any river, haven," etc., are omitted. 
So by the eighth section, robbing or piratical- 
ly rimning away with a vessel is punishable 
by the com-ts of the United States, if done 
on the high seas or in ajiy river, haven, etc.; 
but in the sixteenth section, which punishes 
the taldng and carrying away the personal 
goods of another, with intent to steal or pm*- 
loin them, the places within which the of- 
fense or fact must be committed must be 
"under the sole and exclusive jurisdiction of 
the United States, or upon the high seas," not 
a word is said about a river, haven, basin, 
or bay, out of the jurisdiction of any particu- 
lar state. It would seem, then, that in re- 
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lation to these "kindred crimes," murder and 
manslaughter, robbery and larceny, congress^ 
has thought proper to make the sphere of 
jurisdiction in the higher crimes larger than 
for the lesser, leaving the latter to the courts- 
of the nation withjn whose jurisdiction a 
crime was committed. The chief justice in 
U. S. V. WUtberger [Case No. 16,738], says: 
"Congress has shown it? attention to the dis- 
tinction between the 'high seas' and a 'river,, 
haven, basm, or bay,' and can we disregard 
it, especially under the well-known rule that 
a penal statute shall be consti-ued strictly '^ 
If we were to adopt the construction contend- 
ed for by the district attorney, there would be 
little or no difference between the high seaa 
and a river, haven, basin, or bay; for if the 
ebbing and flowing of the tide, a fresh or salt 
water, are to make the difference, it is ob- 
vious that the high seas will be found to ex- 
tend many miles into rivers, many miles into- 
the interior of the countiy, and surrounded 
on many sides by countiiesl If all salt wa- 
ter below low-water mark be a part of the 
high seas, we shall find it where a sloop can- 
not float, and the water is never ruffled by 
the wind. If," says the chief justice, "the 
words be taken according to the common un- 
derstanding of mankind, if they be taken hi 
their popular and received sense, the 'high 
seas,' if not in all instances confined to the 
ocean which washes a coast, can never ex- 
tend to a river about half a mile wide, and in 
the interior of a country." He evidently fa- 
vors the opinion that the terms are confined 
to the ocean which washes a coast. But is 
not the case of an inlet or basm, half a mile 
wide, in the interior of the country, the same 
in principle as a river of the same description? 
The position of the water in relation to the 
adjacent country and the main sea, it behig 
within or without a county or a local ter- 
ritorial jurisdiction, and not a common domain, 
an open highway for all nations, furnishes the 
characteristics of the high sea, and not the 
circumstance of the place being a river or a 
basin, salt water or fresh, above or within 
the flow of the tide; I mean in reference to 
the crimmal jurisdiction of the court. As it 
must be conceded that the act of congress 
makes a clear distinction between the high 
seas and a river, haven, basin, or baj', it must 
follow that a place which falls imder either 
of these descriptions cannot, in the construc- 
tion of the act, be constmed to be the high 
seas, for that would be to make them the 
same, and to confoimd what congress intended 
to separate. Adverting, then, to the place in 
which the offense in this case was committed, 
as described by Capt Watkins, can we hesi- 
tate to say that it falls directly within .the 
description of a haven, basin, or bay? And 
if so, it cannot be the high sea in the mean- 
ing of the act Can it be called the open 
ocean, the high seas, according to any of the 
definitions or opinions we have referred to? 

We have quoted Lord Hale's definition of 
a haven, as it seems to describe very exactly 
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Oie place in wliieli the sloop was anehorefl. 
It was "a place for the receipt and safe 
riding of ships, so situate and secured by the 
land circumjacent that the vessels thereby 
ride at anchor safely, and are protected hy the 
adjacent land from injurious or violent winds." 
"Was not the "Great Harbor" of Long Island 
just such a place? Is it not so understood 
from its name, Great Harbor, to distinguish 
it from a smaller inlet of water from the 
sea, at some distance Jjom itV Was the ocean, 
the high sea, ever called a harbor? If, then, 
we refer ourselves as the chief justice has 
done, "to the common imderstanding of man- 
kind," to the understanding of those who 
have a particular and practical knowledge of 
the place in question, and we find them de- 
nominating it a harbor, which is a port or 
haven for shipping, how can we adjudge that 
this harbor is the high sea, which has forever 
been distinguished from a port or haven, botli 
in its legal and common signification? To say 
that the high sea is a port or haven, or that 
a port or haven is a high sea, would be deem- 
ed an absurdity by all who have any knowl- 
edge of the terms. If we look to the English 
lexicographers for the meanhig of these terms, 
"haven," "basin," "bay," we shall find no dif- 
ference between them and Lord Hale; haven, 
a port, a harbor, a station for shipping; basin, 
a part of the sea enclosed in rocks; bay, an 
opening into the land where the water is shut 
in on all sides except at the entrance. Either 
of these definitions fuUy meets the description 
of the Great Harbor of Long Island, as given 
by Capt. TVatkins, as well as by the draft 
or chart that has been shown to the court. 
If, then, the place m question be a basin, 
haven, or bay, it is exactly the sort of place 
mentioned in the act of congress, as distin- 
guished from the high seas, in the same act, 
and cannot therefore be embraced in the 
term "high seas," as there used and intended. 
The place was the haven or harbor of the 
island, and no part of the high sea. 

Some of the decisions of Judge Story are 
supposed to support th'e consti'uction of the 
district attorney. They will not be found to 
do so. The case of IT. S. v. Ross [Case No. 
16,196], was an indictment for being present, 
aidmg, and abetting in the miurder of a color- 
ed man, on board the schooner Pocahontas, on 
the high seas, near the Cape de Verd Islands. 
The vessel was at anchor in an open road- 
stead or bay, near the island of St. Jago, about 
half a mile from the shore, and a mile from 
the town of Riga. By adverting again to 
Lord Hale, we shaU see that a road is an 
"open passage of the sea"; that it lies out at 
sea; but that in respect to the situation of the 
adjacent land, and the depth and wideness 
of the place, it is a safe place for the common 
riding and anchoring of ships. This is wholly 
unlike the place in which the Charles William 
was lyuig in the harbor of Long Island. Judge 
Story in giving his opinion of the meaning of 
the act of 1790, says: "From the language of 
the act I am of opinion that the words 'high 
TGfjed.cas 83 
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se^' mean any waters on the sea coast, with- 
out the boimdaries of low-water mark, al- 
though such waters may be in a roadstead or 
bay, wlthm the jurisdictional limits of a, 
foreign government." In the case before us 
the offense was not committed in waters on 
the sea coast, nor in a roadstead. By tlie 
coast I understand the edge of the land next 
the sea. In our case there was a bar or reef 
over which the sea did not flow. Between the 
sea and the entrance to this haven or basin 
you had two miles to go, says the captain, to 
get to sea; by which expression it is clear 
that the witness did not consider the water 
between the bar or reef and this basin to be 
the sea. The sea coast, then, was two miles 
outside of or beyond the entrance to this place 
or harbor. We have also shown that it is 
not a roadstead, and it is thus entirely clear 
of the opinion of Judge Story in the Case of 
Ross [supra]. In the case of U. S. v. Smith 
[Case No. 16,318], the vessel on board of which 
the crime was committed was lying outside the 
bar of Newburyport harbor, but within three 
miles of the shore. The judge thought she 
was on the high seas, "for it never has been 
doubted that the waters of the ocean on the 
sea coast, without low-water mark, are the 
high seas." The Charles William was lying 
inside the bar, in the port or harbor of Long 
Island and not on. the waters of the ocean 
on the sea coast In tr. S. v. Hamilton [Id. 
15,290], the judge only says that a ship lying 
in an enclosed dock in the port of Havre was 
not on the high seas. That was the case he 
had to decide. In case of The Abby [Id. 14], 
the vessel was five miles off Cape Elizabeth, 
and the judge says that "all waters below the 
liue of low-water mark, ,on the sea coast, are 
comprehended within the description of the 
high seas." 

If this indictment cannot be maintained un- 
der the law of 1790, it has been argued hy the 
district attorney that it is embraced by the 
provision of the fifth section of the act of 
3d of March, 1825. That section enacts that 
"if any offense shall be committed on board 
of any ship or vessel belonging to any citizen 
or citizens of the United States, while lying 
in a port or place within the jurisdiction of 
any foreign state or sovereign, by any person 
belonging to the company of the said ship, or 
any passenger, on any other person belonging 
to the company of the said ship, or any other 
passenger, the same offense shall be cogniza- 
ble by the proper circuit court of the United 
States." It is contended that this provision 
is not coiafined to ofEenses upon or against 
the person, but extends to any wrong done to 
one of the ship's company, or a passenger, in 
his person or property. It appears to us that 
the obvious and only meaning of the words 
restricts the jurisdiction here given to the 
circuit courts to offenses upon the person of 
an individual, and cannot, by any reasonable 
construction, be extended to offenses upon or 
against the property of another. To adopt 
the construction contended for, we must strike 
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out these most significant words, or ^ve them 
no meaning or effect, to wit, "on any other 
person belonging to the company of the said 
ship, or any other passenger," for without 
these words we should have the law precisely 
as it is said to he, with them by this argu- 
ment. It is manifest that by omitting these 
words the section will have the general opera- 
tion contended for, and that these words limit 
and restrain that operation, and are doubt- 
less inserted for that purpose. We cannot 
erase tliis part of the section, nor refuse to 
give them their plain and obvious interpreta- 
tion. We think the case is not embraced by 
this section. 

Another attempt is made to sustain the 
prosecution; it is said that even if the original 
taking was in a place not within the jiuris- 
dietion of the court, yet that the goods were 
afterwards taken by the offender upon the 
high seas, and brought within the jurisdiction, 
which therefore attached to them, such bring- 
ing being in law a new taking and a new 
larceny; and it is likened to the taking stolen 
goods from one country into another. We do 
not see the analogy or agreement between the 
cases. No case has been shown where goods 
stolen in a foreign state or jurisdiction and 
brought into England were held to be within 
this priQCiple of the common law. In 2 East, 
776, after statmg the principle that the pos- 
session of the goods by a thief is larceny in 
every coimtry into which he carries them, the 
author gives the exception to this rule: "As 
where the original taking is such whereof the 
common law cannot take cognizance, as of 
goods obtained by theft or robbery at sea, 
and afterwards carried into some country; 
in which ease th'e common law gives no juris- 
diction to inquire of the felony." So of goods 
taken in Scotland, and brought into England. 
The decisions in the state courts of these 
United States have differed, upon extending 
this common law principle to the vCase of 
goods stolen in one state and carried mto an- 
other, although it is adopted as to the coun- 
ties of the same state. In Massachusetts and 
Connecticut the com-ts have recognized the 
principle in relation to different states; hi 
New York and Pennsylvania the contrary 
doctrine has been asserted. In the case 
of Simmons v. Com., 5 Bin. 617, Chief Jus- 
tice Tilghman gave the opinion of the su- 
preme court. The property was originally 
stolen in the state of Delaware, and the 
thief brought it to this city. It was ad- 
judged that he could not be indicted here for 
the felony. The chief justice considers the 
prieiple even as to coimties a subtle one, 
and does not seem inclined to favor it. As 
to the convenience of the practice, he says: 
"I had rather see one hundred culprits es- 
cape than extend such jurisdiction a hair's 
breadth beyond its constitutional limits." We 
think the prosecution cannot be supported on 
this ground. 

The last effort made by the district attorney 
to bring the defendant within JJie grasp of 
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the law, and we think the circumstances of 
the case, so far as we know them, fully jus- 
tify aU his zeal to punish the offender, is to 
contend that the offense described in the act 
of congress is not the technical common law 
crime of larceny, and therefore not to be judged 
by the rule which governs that offense, to wit, 
that it is committed and complete when and 
where the original taking of the goods is perpe- 
trated; that the actdoesnotspeak of a larceny, 
or of stealing, butsimply of taking and carrying 
away the goods with intent to steal or pur- 
loin them. The argument then is, that the 
carrying this property in or over a place, to 
wit, the high seas, which is within the juris- 
diction of this court, is an offense cognizable by 
this court. It is to be observed that the carrying 
the goods is not a distinct substantive offense; 
the words of the act are, "shall take and 
carry away," not "or carry away." The crime 
is therefore complete when the goods are tak- 
en and carried the smallest distance from the 
place from which they were tauen. Any fur- 
ther carrying does not add anything to the 
offense, much less can it create a new one. 
But to complete the description of tbe crime, 
there must be both a taking and a carrying 
away; and to give tliis court jurLsdiction of 
it, both must be done in a place over whicli 
that jurisdiction extends. In meeting this 
point in this way, we would not be under- 
stood to sanction the opinion that the offense 
described in the act of congress is not a 
larceny. 



Case ]Sro. 15,808. 

UNITED STATES v. MORGAN. 

[1 Cranch, C. C- 278.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

WiTSESs — Competency — Inteuest — Goods and- 
Chattels— Bank Notes. 
1- A stockholder in the bank is a competent 
witness for the prosecution, in an indictment 
for reeeiving a stolen bank-note, the property of 
the bank, the witness having released to the 
United States all his interest in the fine. 

2. Bank-notes are not goods and chattels- 
Indictment [against Evan Morgan] for re- 
ceiving a bank-note of the Bank of Alexan- 
dria, the property of the President, Directors, 
& Company of the Bank of Columbia, know- 
ing it to be stolen; against the form of the 
statute. Act Cong. 1790 (1 Stat 116). Mr. 
John Mason, the president of the Bank of 
Columbia, was offered as a witness on the 
part of the United States. 

Mr. Caldwell, for the prisoner, objected that 
half the fine goes to the owners, who, in this 
ease, are the Bank of Columbia, in which the 
witness is a stockholder. 

Mr. Jones, for the United States, contra. 
The section of the act respecting receiving 
stolen goods does not appropriate the fine, but 

1 [Reported by Hon. William Cranch, Chief 
J udge.] 
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only says the pnnishment shall be the same; 
the appropriation of the fine is no part of the 
3>unishment. 

THE COURT was of opinion (nem. con.) 
that the fine for receiving was to be appro- 
"prlated in the same manner as the fine for 
;stealing; and that there was such an inter- 
•est sis incapacitated the witness. 

He released to the United States his inter- 
est, and was again offered as a witness. 

It was again objected by Mr. Caldwell, 
that this would not prevent the bank from re- 
•eeiving the full half of the fine, and the wit- 
ness would not be estopped from receiving his 
^lividend upon his shares of stock, and, if he 
■did not receive it at the first dividend, yet it 
would go to increase the general fund. The 
United otates could not claim it, because it is 
not now in esse; and therefore the release 
'Can only operate as an estoppel to him per- 
sonally, and transfers nothing. 

THE COURT permitted the witness to be 
:Swom and examined. 

Verdict, guilty. 

Motion in arrest of judgment, because the 
words "goods and chattels," in the act of con- 
:gress, do not include bank-notes. They are 
not goods or chattels. Morris' Case, 1 Leach, 
468. 

CRANOH, Circuit Judge. This is an indict- 
ment for a misdemeanor, in receiving a bank- 
note knowing it to be stolen. Bonds, bills, 
.and notes, by the common law, were not held 
to be such goods whereof larceny could be 
-committed, being of no intrinsic value, and 
not importing any property in possession of 
the pei*son from whom they were taken. 4 
BL Comm. 234; 1 Hawk. P. O. p. 142, e. 33, 
•§ 22. The receiving of stolen goods, knowing 
them to be stolen, was, at common law, only 
a misdemeanor. But as the stealing of a 
"bank-note was not a crime at common law, 
the receiving a bank-note knowing it to be 
stolen, was not even a misdemeanor. The 
.act of congress under which the prisoner is 
indicted (1 Stat. 116) speaks of "goods and 
chattels" only. To know the meaning of the 
expression, "goods and chattels," we must re- 
sort to the common law, where we find that 
neither promissory notes, nor bank-notes, nor 
money, are included within that expression. 
Bank-notes, therefore, are not within the act 
•of congress. But it bas been contended that 
the act of Maryland against stealing bank- 
notes, uses the words "other goods," thereby 
.implying that bank-notes are goods. But if 
that was the case the act was wholly unnec- 
essary, as the preexisting law was abundant- 
ly sufficient for the punishment 6t stealers of 
goods. The foundation of the act itself, the 
evil which the act was intended to remedy, 
was that bank-notes were notugoods in the 
-eye of the law, and therefore It was no of- 
fence to steal them. The counsel for the 
United States relied much upon the case of 
Rex V. Woods, cited in note to 1 Hawk. P. C. 
.232 (c. 58, Append. 7), from 3 Select Trials, 



195, which case we have not seen. The note 
of it in Hawkins, seems rather to be an in- 
ference of the editor, than an abridgment of 
the ease itself, and this inference is expressly 
contradicted by the case of Bex v. Morris, in 
1 Leach, 468, in which It was decided by the 
twelve judges that the receiving banknotes 
knowing them to be stolen, was not a misde- 
meanor within any of the British statutes. 
The case then remains upon the common law 
definition of goods and chattels. The judg- 
ment must be arrested. 
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'UNITED STATES v. MORGAN et aL 

[3 "Wash. 0. O. 10.1 ^ 

Circuit Court, D. Pennsylvania. April Term. 
1811. 

Embaugo Laws — Bond— Uitabthouized Stipula- 
tions. 
"Where a bond had been taken by the col- 
lector, by which the obligor stipulated to reland 
a cargo, on board a particular vessel, in the 
United States; although the same might be 
prevented by the perils of the sea, and stipu- 
lating that a certificate of the landing of the 
cargo should, within a limited time, be delivered 
to the collector of the port of Philadelphia, to 
whom the bond had been given; the court 
held the bond void, the embargo laws not au- 
tliorizing the insertion of such stipulations. 
[Cited in Bank of U. S. v. Brent, Case No. 
910. Distinguished in U. S. v. Brown, Id. 
14,663. Cited in Jackson v. Simonton, Id. 
7,147; Hawes v. Marchant, Id. 6,240.] 
[Cited in brief in Inhabitants of Scarbor- 
ough V. Parker, 53 Me. 253, Cited in State 
V. Sooy, 38 N. J. Law, 331.] , 

This was an action of debt, brought upon 
an embargo bond, dated 24th December, 
1807, taken to the United States. The plea, 
to which there was a demurrer, presented 
the following objections to the bond, which, 
it was contended, avoided it: (1) That the 
collector, and not the United States, should 
have been the obligee. (2) That the condi- 
tion of the bond omits to insert the words, 
•'dangers of the sea excepted." (3) That it 
binds the defendants [Morgan and Parquhar] 
to deliver to the collector at Philadelphia, 
where the bond was taken, the certificate 
of relanding in the United States, within 
three months from the date of the bond. 

Cases cited by the defendants: 3 Vin. Abr. 
p. 420, pis. 18, 21; 6 East, 110; 3 Mass. 105; 
Cowp. 26. 

"WASHINGTON, Circuit Justice. The bond 
upon which this action is founded, is a stat- 
utory instrument, taken to the United States 
by one of its officers, which the court admits 
to have been proper. But, as that officer 
had no authority to take such a bond, but in 
virtue of a power conferred upon him by 

liOriginally published from the MSS. of 
Hon. Bushrod "Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



U. S. V MORIN (Case No. 15,810) 



[26 Fed. Cas, page 13161 



the government of the United States, the 
power should have heen, at least, substan- 
tially pursued. The embargo law, under 
which this obligation was taken, does not 
set out, in precise terms, the form of it; but 
the material pai-ts of it are clearly prescrib- 
ed. It is to be in a sum of double the value 
of vessel and cargo, with condition that the 
goods shall be relanded in some port of the 
United States, dangers of the sea excepted. 
If it be taken in a greater sum. than the law- 
directs;— if the condition stiptdate a reland- 
ing elsewhere than in the United States;— 
if it stipulate a relanding absolutely, when 
the law requires it to be done on a certain 
condition;— or if it bind the obligors to do 
more than the law requires— it is not' "the 
bond which the officer was authorized to 
take, and all is void. A contraiy doctrine 
might be productive of the most intolerable 
oppression to the citizen, as well as of detri- 
ment to the government. The court wiE 
not say, that if such a bond be voluntarily 
given, it would on that account be valid. 
But there is no ground for saying that the 
bond in question was voluntarily given, 
since the reverse is stated by the defendants, 
and admitted by the United States. 

Applying the above principles to this case, 
the bond is void:-irirst, because the condi- 
tion is to reland the cargo within the United 
States, although the obligors might have 
been prevented from doing so, by a peril of 
the sea; and, secondly, because the condi- 
tion requires the obligors to return the cer- 
tificate of relanding to the collector at Phila- 
delphia, within a limited time, whereas the 
law did not impose upon the obligors the 
necessity of returning the certificate to that 
officer at all, much less to do so within any 
prescribed period. 

Demurrer overruled, and judgment for de- 
fendants. 



Case Wo. 15,810. 

UNITED STATES v. MORIN. 

[4 Biss. 93.] 1 

District Court, D. Indiana. June, 1866. 

Internal Revesoe — Retail Dealer in Cigars 
— Pesaltt— How Recoverable. 

1. No action of debt will lie on the 73d section 
of the internal revenue law of June 30, 1864 
[13 Stat. 223]. The prosecution must be by 
indictment. 

2. When a statute renders an offense punish- 
able bv imprisonment, or fine, or both, the dis- 
trict attorney cannot waive C^^ imprisonment, 
and sue in debt for the fine. 

3. Quaere, whether debt will He on a penal 
statute which does not fix the amount of the 
penalty. 

[Action by the United States against Catha- 
rine llorin for a penalty.] 

John Hanna, U. S. Dist. Atty. 
Fabius M. Pinch, for defendant 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



McDonald, District Judge. This is am 
action of debt to recover a penalty of five 
hundred dollars against the defendant, for 
carrying on the business of a retail dealer in 
cigars without a license. A demurrer has 
been filed to the declaration; and whether the 
demurrer ought to be sustained, is the point 
to be decided- The only question raised in 
support of the demurrer is this: Does an ac- 
tion of debt lie, under the United States reve- 
nue laws, for a failure to take out a license 
in a c«ise in which by those laws a license is 
required? 

This action is founded on the 73d section of 
the act of June 30, 1864 (13 Stat. 223). That 
section is as follows: "That if any person or 
persons shall exercise or carry on any trade, 
business, or profession, or do any act herein- 
after mentioned, for the exercising, carrying 
on, or doing of which ti-ade, business, or pro- 
fession, a license is required by this act, with- 
out taking out such license as in that behalf 
required, he, she, or they shall, for every 
such offense, besides being liable for the pay- 
ment of the tax, be subject to imprisonment 
for a term not exceeding two years, or a fine 
hot exceeding five hundred dollars, or both,, 
one moiety of such fine to the use of the Unit- 
ed States, the other moiety to the use of the 
person who shall first give information of the 
fact whereby said forfeiture was incurred." 

I do not understand the district attorney as- 
insisting that on the words of this section 
alone, an action of debt would lie for an omis- 
sion to take out a license. But he argues, 
that, considered in connection with the 41st 
and 179th sections of the act, such action -is 
authorized. 

The 41st section provides that "all fines,, 
penalties, and forfeitures, which may be im- 
posed or incurred by virtue of this act, shall 
be sued for and recovered in the name of the 
United States in any proper form of action, 
or by any appropriate form of proceeding, qui 
tarn, or otherwise." 

And the 179th section declares that "all 
fines, penalties, and forfeitures, which may 
be incurred or imposed by virtue of this act, 
shall and may be sued for and recovered,, 
where not otlierwise herein provided, in the 
name of the- United States, in any proper form 
of action, or by any approiiriate form of pro- 
ceeding." 

The provisions of these two sections seem 
to be substantially the same. None of the 
sections referred to designate, in terms, the 
form of prosecution to be pursued. But both 
the 41st and 179th sections indicate two dis- 
tinct modes of proceeding, namely, "by any 
action," or "by an appropriate form of pro- 
ceeding." The word "action" probably here 
refers to those civil actions known to the 
common law by the names of debt, assump- 
sit, &c. The "appropriate form of proceed- 
ing" mentioned in these sections may include, 
not only civil actions at common law, but also 
indictments and criminal prosecutions. For- 
the phrase is certainly more comprehensive,. 
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than the term "action." Considering the 
"Whole scope of these two sections, I think 
they simply mean that whosoever violates the 
internal revenue law, and thereby incurs a 
liability to any punishment, the mode of 
prosecuting which is not distinctly named in 
the law, shall be proceeded against in such 
manner as by the common law is the appro- 
priate remedy. 

Now, the prescribed punishment in the 
present" case is "imprisonment for a term not 
■exceeding two years, or a fine not exceeding 
five hundred dollars, or both." The appro- 
priate proceeding m such a case does not ap- 
pear to me to be the common law action of 
•debt In this view, I think I am sustained 
by the following considerations: 

1. An action of debt is not the "appropriate 
proceeding" to enforce the prescribed punish- 
ment of imprisonment. Imprisonment is a's 
much the prescribed punishment for the of- 
fense in question as a fine is. And if it be 
said that debt might lie for the fine, it may 
be answered, that debt will not lie for the 
imprisonment. 

The district attorney, however, insists that 
he lias the right, on the part of the govern- 
ment, to waive the imprisonment, and to pro- 
■ceed for the fine only. But I think he has not 
that right I think it is for the court alone to 
■determine whether the delinquent should be 
imprisoned only, or fined only, or both fined 
and imprisoned. No one could well detei-mine 
what sort of punishment ought to be inflicted, 
till the evidence is heard on the trial. Be- 
sides, such a determination involves the ex- 
ercise of judicial authority; and I am not 
aware that Judicial power is vested in the 
•district attorney. 

2. In my opinion, the action of debt is not 
the "appropriate" remedy for enforcing a 
"fine," even if the district attorney might 
waive the imprisonment The word "fine," as 
•employed in the 73rd section of the internal 
revenue act, ex vi termini implies a criminal 
prosecution. This term, I admit is used in 
some parts of that act in a vague sense, as 
meaning, pernaps, a forfeiture, or penalty, or 
punishment But, in the 73rd section, on 
which this action is founded, it is employed 
in connection with the term "imprisonment;" 
and when used in that connection, it always 
supposes a criminal prosecution. Here the 
rule. "Noscitur a sociis" applies. The common 
punishment for all misdemeanors is fine and 
imprisonment; and nobody ever thought of 
Ijringing an action of debt in such a case to 
recover the fine. Moreover, the proper proe- 
■ess at common law to collect a fine is a 
capias pro fine, and not a fieri facias, which 
Is the proper process on a judgment in debt 

3: I much question whether, if in this case 
■a. civil action would lie, that action would be 
debt. I do not, indeed, think that any form 
of civil action will lie in this case. It seems 
to me that the only appropriate proceeding 
IS by indictment Perhaps a criminal infor- 
mation might, according to the English prac- 
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tice, be adopted. But at any rate, I think 
the action of debt is inappropriate. 

It is true that, at common law, debt is a 
very comprehensive remedy. It' lies on judg- 
ments, recognizances, bonds, simple contracts, 
and penal statutes. But it lies only for a cer- 
tain sum of money. Within this rule it is, 
indeed, a maxim that "Certum est quod 
certum reddi potest" But in no case will 
debt lie where the sum claimed can not con- 
veniently and readily be reduced to legal cer- 
tainty. When a statute creates a penalty in 
a fixed sum— as in offenses under the stamp 
law— no doubt debt may be maintained for 
that sum. Thus, says Chitty, it lies on a stat- 
ute "whenever the demand is for a sum cer- 
tain, or is capable of being readily reduced to 
a certainty." 1 Chit PI. 108. 

But how is It in the case at bar? The dis- 
trict attorney in his declaration asks "that 
the said defendant render unto the plaintiff 
the just and full sum of five hundred dollars 
lawful money of the United States, which the 
said defendant owes to and unjustly detains 
from the plaintiff," because the defendant 
had been retailing cigars without a license, 
contrary to the internal revenue act Now, is 
that the truth? Even if the defendant has 
thus violated the law, does she owe to the 
United States five hundred dollars for the 
violation? What court can say, a priori, that 
she does? Is there as- yet even allowing the 
fact that she has violated the law, any cer- 
tainty that she owes the United States any- 
tliing on that account? Even if found guilty, 
the court mi^ht make the punishment iin- 
prisonment alone. Is this, then, suing for "a 
sum certain"? The statute fixes no certaui 
sum. It only says that the offender may be 
subject to "a fine not exceeding five hundred 
dollars." It may be one dollar, or one hun- 
dred dollars, as well as five hundred. And 
the district attorney might as well have 
claimed in his declaration five dollars or fifty 
dollars to be "the sum certain," as five hun- 
dred dollars. In fine, he might just as well 
have fixed on any sum under five hundred 
dollars as on that sum, so far as making a 
good declaration in debt is concerned. 

It is clear that the fine contemplated by the 
73rd section of the internal revenue act must 
be wholly uncertain in amount It is in this 
respect more uncertain than ordinary claims 
for unliquidated damages, which every law- 
yer knows cannot be the subjects of actions 
of debt For in all actions of assumpsit, tres- 
pass, and case, if the charge is sustained by 
sufficient evidence, it is certain that some 
amount must be recovered; but, in proper 
proceedings in a case like the present though 
every material fact were proved or confessed, 
the sum to be assessed against the defendant 
would not only be as uncertain as in an ac- 
tion of assumpsit trespass, or on the case, 
but, up to the moment of the decision, it 
would remain uncertain, whether any amount 
at all would be assessed; for the court might 
punish the offense by imprisonment alone. 
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I laiow that there is some authority for 
holding that debt will lie on a penal statute 
■which does not fix the amount of the penalty. 
My opinion is that, upon the principles of the 
common law, it will not But he that as it 
may, I thinfe it is very dear that no action 
of debt can be maintained on the 73rd section 
of the internal revenue act of June 30, 1864. 
The demurrer is sustained, and the suit dis- 
missed. 

Consult TJ. S. V. Ebner [Case No. 15,020]. 
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Case N"o. 15,811. 

UNITED STATES ex rel. GARLAND v. 
MORRIS. 

[2 Am. Law Keg. 348.'] 

District Court, D. "Wisconsin. April, 1854. 

Fugitive Slwe — Assault os Slave — Wakrant 
FOR Apprehension — State Process. 

1. The master of a fugitive slave, having 
him apprehended hj the marshal, in pursuance 
of a warrant, cannot be arrested lor assault 
and battery committed on such fugitive, while 
making the arrest, in aid and at the request 
of the marshal, before the final hearing and 
order of the judge. 

[Cited in Es parte Bushneil, 8 Ohio St. 601.] 

2. A warrant for the apprehension of a fu- 
gitive slave is in full force until the final hear- 
ing and order; and after a rescue, a fresh pur- 
suit may be made by .the marshal and owner 
with the same warrant. 

3. The service of process under the United 
States cannot be interrupted by the arrest of 
the officer in person aiding him in serving such 
process; or in any other manner, by means of 
state process or warrants. 

[Cited in Re McDonald, Case No. 8,751; Re 

Bull, Id. 2,119.] 
[Cited in Walker v. Howard (Tes. Civ. App.) 

30 S. W. 1096.1 

[Suit by the United States, upon the re- 
lation of B. L. Garland, against Timothy D. 
;Morris.] 

MILLER, District Judge. The relator, a 
citizen of the state of Jlissouri, obtained a 
warrant upon affidavit, for the apprehension 
of Joshua Glover, whom he alleged to be his 
slave for life, and as such to owe him sei-v- 
ice and labor in the state of A»Iissouri, 
v/henee he escaped. The warrant was is- 
sued to the marshal, who arrested the fugi- 
tive, with the aid of the relator, in the coun- 
ty of Racine, in this state, and placed him 
In the jail of Milwaukie county for safe 
keeping, until the hearing. The same day 
of the arrest and imprisonment, a warrant 
was issued by the mayor of the city of Ra- 
cine upon the affidavit of one James Clem- 
ent, against the relator, for assault and bat- 
tery upon the body of Glover. In the after- 
noon of the day of the imprisonment of 
Glover, a mob rescued him by forcing the 
jail doors; and at the same time the war- 
rant for the arrest of the relator was placed 
in the hands of the respondent Morris, as 
sheriff of Racine county for seiwice; and 



just after the rescue, it was executed oy the 
arrest of Garland, the relator. Before the 
rescue, a writ of habeas corpus was issued 
by the judge of Milwaukie county to the- 
marshal, and also the sherifE of Milwaukie 
county, to produce the body of the fugitive 
Glover; which writ was not obeyed. 

The relator applied to me as the judge of 
the district court of the United States for 
this district, for a writ of habeas corpus ^ 
which was allowed, and directed to the re- 
spondent to produce the body of his prison- 
er. The respondent made answer to this- 
writ, that he held the custody of the relat- 
or, by virtue of the warrant of the mayor of 
Racine, as above stated. 

This writ of habeas corpus was allowed 
tinder the act of congress, of March 2, 1833^ 
(4 Stat. 632), which is, "that either of the 
justices of the supreme court, or a judge of 
any district court of the United States, in 
addition to the authority already conferred 
by law, shall have power to grant writs of 
habeas corpus in eases of a prisoner or pris- 
oners in jail or confinement, when he or 
they shall be committed or confined, in or 
by any authority or law, for any act done 
or committed to be done, in pursuance of a 
law of the United States, or any order, pro- 
cess, or decree, of any judge or court there- 
of, any thing in any act of congress to the 
eontraiy notwithstanding." 

The deputy marshal, who served the war- 
rant for the apprehension of Glover, the 
fugitive, made return to that warrant, with 
an affidavit as to the truth of the facts set 
forth In said return. In that return, he 
states that in pursuance of the next war- 
rant, he proceeded, with the said B. S. Gar- 
land and other deputies, to Racine county,, 
where the said Glover was with difficulty,, 
and after resistance, arrested, with the aid 
of said Garland and others, as required by 
me. In making said arrest, no more force 
was used than was actually necessary, for 
the resistance by said Glover and others was 
great. This return was read at the hearing, 
when the counsel of the relator called this- 
deputy marshal to testify to the facts con- 
nected with making the arrest, including the 
above. The counsel opposed objected there- 
to, and also declined calling any witnesses- 
on their part, or giving any evidence but 
the respondent's warrant. I do not deem 
it necessary to hear the deputy marshal state 
the facts already sworn to by him, and on 
file in this court, particularly under the ob- 
jection. For the purposes of this hearing, I 
consider the facts above stated sufficiently 
attested. 

Glover, the fugitive, did not make the com- 
plaint against this relator, before the mayor 
of Racine; nor does it appear that he au- 
thorized Clement to do so in his behalf, or 
that Clement had personal knowledge of the 
matter of the complaint. It is not shown 
that there was any other cause of complaint 
by Glover against the relator; nor is itiatr- 
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all probable that there could be, as the re- 
lator resides in Missouri, and came from 
there here. I view this warrant of the may- 
or to have been obtained by an officious in- 
termeddler, for the same purpose as the 
habeas corpus— to effect the rescue of the 
fugitive Glover. The affidavit of Garland, 
the warrant for the apprehension of Glover, 
the return under oath, the rescue, and the 
habeas corpus from the county court, are 
sufficient to satisfy me, for the purposes of 
this hearing, that Garland, the relator, is the 
master of Glover, and that no more force 
•was used than was necessary to effect the 
apprehension of his fugitive slave. By the 
act to amend and supplementary to, the act 
respecting fugitives, &c. (4 Stat. 462, c. 7): 
"When a person held to service or labor in 
any state or toritofy of the United States, 
has heretofore, or shaU hereafter escape in- 
to another state or territory of the United 
States, the person or persons to whom such 
labor or service may be due, or his, her or 
their agent or attorney, duly authorized by 
power of attorney in writing, acknowledged 
and certified under the seal of some legal of- 
ficer or court of the state or territory in 
which, the same may be executed, may pur- 
sue and reclaim such fugitive person, either 
by procuring a warrant from some one of 
the courts, judges, or commissioners afore- 
said, of the proper circuit, district or county, 
for the apprehension of such fugitive from 
service or labor; or by seizing and arresting 
such fugitive where the same can be done 
without process, and by taking or causing- 
such person to be taken, forthwith before 
such court, judge or commissioner, whose 
duty it shall be to hear and determine the 
ease of such claimant in a summary man- 
ner." This law gave the relator Garland, 
the choice to apprehend his fugitive slave 
either with or without a warrant, and to take 
him before a judge or a commissioner for 
hearing. In this case he was aiding the mar- 
shal in the service of a warrant, at the of- 
ficer's request. He was acting nnder a law 
of the United States, and also aiding the 
marshal, or officer, in the service of process 
of the United States. The relator is clearly 
a person within the act of the 2d March, 
1833, upon which this writ was allowed. 

It is too well settled, for me to quote au- 
thorities, that the judiciary of the federal 
and of the state governments, are entirely 
Independent of each other; and that the 
courts of one government cannot by waiTant, 
injunction, or any other writ, or process, 
restrain or interrupt the service of the pro- 
cess of the other. The warrant for the ap- 
prehension of Glover, the fugitive, had not 
been fully executed by the arrest merely, 
and when Garland, the relator, was arrested 
by this respondent, it was in full force until 
the fugitive was brought before the judge, 
or commissioner, and an order made, either 
to discharge him from custody or to remand 
him to his master. Glover has been rescued 



and is now at large, and is liable to be re-ar- 
rested upon that same warrant. 
The relator and the marshal have a legal 

.right to enter upon fresh pursuit of the fugi- 
tive. By the law, the marshal is liable for 
the full value of this fugitive, in Missouri, 
to the master, and for this cause he is in- 
clined, no doubt, to retake him; and he has 
also a right, still to require the aid of this 
relator. For these reasons, I cannot but 
consider the imprisonment of the relator, or 
of the marshal, (who was also prosecuted in 
Haeine,) a greater outrage than the rescue. 
The law under which the fugitive was ap- 
prehended, is a law of the United States, 
adopted in pursuance of the constitution, 
and must be enforced. The judges, commis- 
sionei-s, marshals, or claimants are not to be 
interfered with, in its administration or exe- 
cution, by state courts or officers. The pro- 
cess, or warrant, shall be served without 
hindrance from any quarter; the same as 
process issued in pursuance of any other 
law. If our judges and marshals should be 
permitted to be interrupted, or embarrassed 
in the performance of their duty under that 
law, they may be under any other law, or 
all the laws of the general government, un- 
til they become dead upon the statute book. 
The sovereignty of the government, assert- 
ed through the process from its courts, shall 
not be affected or nullified by resistance, or 
by the arrest of officers or men engaged in 
the service of such process. If this proceed- 
ing were tolerated, rescues may be made in 
any case, where the marshal has the cus- 
tody of a prisoner, by arresting tlie marshal, 
and* withdrawing him from such duty. 
While the marshal is serving his process, 
the person or property seized or arrested, 
and in his custody, by virtue of such process, 
cannot be taken out of his custody either 
directly or indirectly, by means of process 
of any kind or description from the state 
courts; nor will I permit the marshal to in- 
teiTupt, or interfere with the service of pro- 
cess from the state courts. I have directed 
the marshal to return to sheriffs property 
he had taken from them by replevin, which 
they had seized upon execution or attach- 

. ment. The courts of the two governments 
are located in the same state, but are inde- 
pendent of each other; ■ and are not to be 
brought in conflict without endangeilng the 
harmony of these governments. Th^ rules 
adopted by the supreme court of the United 
States, on this subject, are well defined, and 
must be adhered to. If this case were in 
the state court, I have no doubt of the dis- 
charge of this relator from the custody of 
the marshal; as it would be the duty of that 
court to require the full service of its first 
process; and I should direct the marshal to 
comply with such order without delay. The 
act of congi*ess, of 1833, gives the same pow- 
er to the federal courts, in this particular, 
as is vested in the state courts. It is time 
that, that act does not expressly empower 
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tl\e judges to hear and determine the matter 
upon the return of the writ of habeas corpus, 
hut that power is necessarily inferred, from 
the power to allow the writ. 
The relator is ordered to be discharged. 



Case 3Sro. 15,813. 

UNITED STATES v. MORRIS. 

[1 Bait Law Trans. 117.] 

District Court, D. Maryland. 18GS. 

Criminal Law— Defradding Insdkakce Compaxy 
— ^Evidence of Intent. 
[1. The fact that a ship is insured by a 
valued policy, which places her value beyond 
what the jury believe to be her true value, is 
no evidence that she was insured and sent out 
by her owner with the guilty intent to have her 
cast away so as to obtain the insurance money.J 

[2. Two parties were indicted for conspiracy 
to obtain insurance on a vessel, and then have 
her cast away or destroyed, and one of them 
was separately indicted for individually doing 
the same thing. Both were acquitted of the 
conspiracy. Held that, if the jury could not 
convict the individual without assuming the 
existence of the conspiracy of which the parties 
had been acquitted, then he too must be ac- 
quitted.] 

Indictment against Theo. A. Morris for fit- 
ting out the schooner Montezuma with intent 
to destroy her, and thereby injure the Unit- 
ed States Fire & Marine Insui-anee Com- 
pany. 

A. S. Ridgely, U. S. Dist. Atty., assisted by 
W. D. Booth, prosecuting. 
Whitney, Giles & WaUis, for the defence. 

GILES, District Judge (charging jury). 1st. 
To enable the jury to find the prisoner guilty 
under this indictment they must find from the 
evidence that when he loaded and dispatched 
the Montezuma in January last he did so 
with the intention that she should be de- 
stroyed on her voyage, and also with the in- 
tention of defrauding the United States Fire 
& Marine Insurance Con^pany of this city, 
and that he had procured or did subsequently 
procure a policy of insurance from said com- 
pany on said vessel and cargo. 

2d. And if the jury shall find that the in- 
surance effected by the prisoner on said ves- 
sel was for an amount not greater than the 
value of said cargo then on board said vessel, 
then the same is not evidence of a guilty in- 
tent to defraud said company as charged in 
said indictment. 

3d. And if the jury shall find that the pol- 
icy on the vessel was a "valued" policy in 
said company, then, although they may find 
that in said policy the vessel is valued at a^ 
sum greater than the jury may find to have 
been the true value of said vessel, there is 
no evidence of a fraudulent intent by the 
prisoner. 

4th. If the jury shall find that they ean- 
/ not convict the prisoner of the charge upon 



which he is being tried, without assuming 
or finding the existence of a conspiracy be- 
tween him and Pennell to destroy or cast 
away the Montezuma, with the joint intent 
to defraud the United States Fire & Marine 
Insurance Company, then the verdict of the 
jury must be for the prisoner, both Pennell 
and the prisoner having been already acquit- 
ted of said conspiracy. 

5th. And as to evidence of guilty intent to 
injure the said insurance company, if the juiy 
shall find that the notice and preliminary proof 
presented by prisoner to said insui-ance com- 
pany was false and fraudulent, these circum- 
stances, or either of them, would be evidence 
from which the jury may infer the said 
guilty intent as to both fitting out and the 
intent to injure the said company; but the 
juiy in deciding the question must take into 
consideration all the evidence in the case, 
and must be able to find from it the guilty 
intents aforesaid, before they can convict the 
prisoner. 

6th. Although the jury might find that the 
prisoner, in shipping the cargo, did so with 
the guilty intent of defrauding the internal 
revenue laws, he is not guilty under this in- 
dictment, unless the jury shall also find that 
he did so with the guilty intent stated in 
the first instruction. And as the prisoner's 
declaration made at the time he ordered the 
casks of water to be procured and placed on 
the Montezuma, have been given in evidence, 
it is for the jury to say, from these declara- 
tions and the other evidence, with what inten- 
tion he made the said shipment; and if the 
jury find that he did so for the pm-pose of 
perpetrating a fraud on the revenue laws, 
and with no other intent, he is not guilty un- 
der this indictment. 

7th. And although the jury may find that 
the protest given in evidence by the prosecu- 
tion is false, as to the manner in which the 
vessel was lost, such false protest is no evi- 
dence against the prisoner of a guilty intent, 
unless the jury shall find that he knew it 
to be false when he presented it to said com- 
pany. 

The instructions having been given, Mr. 
Booth, on the part of the prosecution, com- 
menced the argument upon the evidence and 
the law as expounded by the court. At the 
conclusion of his argument, which lasted 
about two hours, the counsel for the defence 
submitted the case to the jury without reply, 
and the case was accordingly given to the 
jury at 2:20 p. m. ■ The jury not having agreed 
at 3 o'clock, the court adjourned until 4.30 
p. m., up to which hour the jury had failed 
to agree, and wished further instruction. 
This they received from the court, which 
shortly afterward adjourned until S p. m. 
At 8 p. m., the court having met, the jury 
were brought in and delivered their verdict, 
declaring the prisoner "Not guilty." 
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Case .Wo. 15,813. 

UNITED STATES v. MORRIS. 

m Blatcbf. 133; i 7 Reporter, 581; 19 Alb. 
Law J. 403.] 

•Circuit Court, S. D. New York. JMarch 29, 

1879- 

FoKGERT — Post Office Monet Order. 

An indictment under section 5463 of the 

Revised Statutes of the United States, whicli 

charges a person with having forged a material 

-endorsement on a post oflSoe money order, with 

intent to defraud C.,* charges what is an offence 

against the United States. 

[This was an indictment against James 
JMorris. Motion in arrest' of judgment.] 

0. P. L. Butler, Asst. U. S. Dist. Atty. 
Henry W. Sackett, for defendant. 

BENEDICT, District Judge. The prisoner 
■was indicted, under section 5463 of the Re- 
Tised Statutes of the United States, charged 
TVith having forged a material endorsement 
-upon a post office money order, with intent 
to defraud C. M. Cady. A verdict of "guilty" 
was rendered, and now the defendant moves 
in arrest of judgment, upon the ground, tibat, 
inasmuch as the indictment charges the in- 
tent to have been to defi-aud O. M. Cady, no 
offence against the United States is stated. 
There is nothing in the point. If the United 
States has power to issue post office money 
orders, which has not been doubted, it has, 
as an incident to that power, authority to 
protect such orders against fraud. It would, 
doubtless, therefore, be competent for con- 
gress to make it an offence against the Unit- 
ed States to forge a money order, whether 
done with or without an intent to defraud. 
This statute makes an intent to defraud one 
of the elements of the offence, but the fact, 
that, in this instance, the intent charged was 
to defraud C. M. Cady, does not change the 
character of the act. It was still an act 
which the United States has the authority to 
punish, for the better protection of money 
•orders lawfully issued by the United States. 
In U. S. V. Shellmire [Case No. 16,271], it is 
said, that an indictment for forging an order 
upon the Bank of the United States, with in- 
tent to defraud a private person, would lie, 
in the courts of the United States. 

The motion in arrest is denied. 
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UNITED STATES v. ilORRIS et al. 

[2 Bond, 23; 2 3 Fish. Pat. Cas. 72.] ■ 

Circuit Court, S. D. Ohio. April Term, 1866. 

Penal Action — Unahthorized Use op Word 

"Patent" — Patentable Article— 

Declauation. 

1. Suits for the recovery of the penalty pre- 
scribed by section 5 of the act of August 29, 

1 [Reported by Hon. Samuel Blatchford, Cir- 
■•cuit Judge, and here reprinted by permission.] 

2 [Reported by Lewis H. Bond, Esq., and here 
.reprinted by permission.] 



1842 [5 Stat. 544], for affixing the word "pat- 
ent" to unpatented articles, must be brought 
in the name of the informer and not in the 
name of the United States. 

2. Although the statute affixes a penalty for 
placing the word "patent" on an unpatented 
article, yet it must be construed to mean that 
such article, if not patented, was patentable. 

[Disapproved in Oliphant v. Salem Flouring 
Jlills, Case No. 10,486. Cited in Rosen- 
bach V. Dreyfuss, 2 Fed. 221.] 

3. To justify a judgment for a penalty for 
putting .the word "patent" on an unpatented 
article, the declaration must allege, and there 
must be proof on the trial, that the article 
was legally the subject of a patent. 

[Cited in Giam Powder Co. v. Safety Nitro 
Powder Co., 19 Fed. 509.] 

4. As the statute is higly penal, it must re- 
ceive a strict construction, and can not be held 
to embrace any act which, although within the 
strictness of its letter, is against reason and 
common sense. 

5. It can not be supposed that congress in- 
tended to attach a penalty to placing the word 
"patent" on any article which was frivolous 
in itself, and which imported no novelty, or the 
exercise of any inventive talent, and which 
could therefore deceive no one. 

This was a demurrer to the declaration in 
an action of debt brought in the name of the 
United States [against Charles N. Morris and 
Henry Brachmann] to recover the penalty of 
one hundred dollars prescribed by section 5 
of the act of August 29, 1842, for placing the 
word "patent" on certain business cards. 

R. M. Corwine, U. S. Dist. Atty. 
Lyman Walker, for defendants. 

LEAVITT, District Judge. The declara- 
tion in this case is in debt for a, penalty of 
one hundred dollars, alleged to have been in- 
curred by the defendants, and to be owing to 
the United States. There is a demurrer to 
the declaration on several grounds specified, 
some of which will be referred to hereafter. 
The question before the court is: Whether, 
from the averments of the -declaration, the 
United States is entitled to a judgment for 
the penalty claimed, supposing the facts aver- 
red to be true. 

The declaration -sets out, in substance, that 
the defendants were publishers, for compen- 
sation, of business cards "and other printed 
matter, on pasteboard and paper, at the city 
of Cincinnati, and tliat "with the intent and 
for the pui-pose of deceiving the public, and 
without having obtained letters patent there- 
for, the defendants, in the name of Morris, 
Pr. Cin.," did knowingly and unlawfully 
print and publish for sale, and did then and 
there unlawfully deliver for circulation among 
the public, to one James Hargan, O. B. Sap- 
pington, and R. S. McKee, partners, etc., 
five hundred business cards of and for said 
firm, with the word "patent" printed thereon, 
meaning and intending thereby to pretend to 
the public that the defendants had obtained 
the letters patent of the United States giving 
them the sole and exclusive right to print 
publish, and sell said cards. A copy of the 
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card is then set out in the declaratipn, from 
■which it seems to he a card notifying the 
puhlic that the firm of Hargan, Sappington. & 
Co. are dealers in groceries and sundry arti- 
cles of produce, at Madison, Indiana. The 
-words "Morris, Printer, Gin. Patent," appear 
in a corner of the card. It is then averred 
that this is "contrary to the statute in such 
case made ana provided," and that defendants 
have thereby incurred a penalty of one hun- 
dred dollars. 

The action is based on section 5 of the act 
of August 29, 1842 (5 Stat 543). The first 
part Of the section prohibits any person from 
placing or inscribing in any form the name, 
or any imitation of the name, of the ijatentee 
of any invention without consent of such pat- 
entee or his assignee or legal representatives; 
and the section also prohibits any person, not 
being a purchaser, or not having the consent 
of, or a license from, the patentee, from put- 
ting on the thing patented, in any form, the 
■words "patent," or "letters patent," or "pat- 
entee," with intent to imitate or counterfeit 
the stamp or device of the patentee. Then 
comes the provision under which this suit is 
instituted, prohibiting any person from affix- 
ing any word, stamp, or device on an unpat- 
ented article for the pui-ppse of deceiving the 
public. The penalty for any one of the acts 
specified in the section is "not less than one 
hundred dollars, with costs, to be recovered 
by action in any of the circuit courts or dis- 
trict courts of the United States having the 
powers and jurisdiction of a circuit court, 
one-half of which penalty, as recovered, shall 
be paid to the patent fund, and the other half 
to any person or persons who shall sue for the 
same." 

One of the points presented by the demurrer 
is that suits for the recovery of the penalty 
provided in the section referred to, must be 
brought by an informer, and can not be sus- 
tained solely in the name of the United States. 
If this objection is well taken, it is fatal to 
the present action. The solution of this ques- 
tion depends on the construction to be given 
to that part of the section of the law above 
cited, which prescribes the mode of enforcing 
the penalties incurred. The penalty for each 
act specified is not less than one hundred dol- 
lars, one-half of which is to be paid to the 
patent fund and the other half "to any per- 
son or persons who shall sue for the same." 
It is not declared, as is usual where an act 
is prohibited and a penalty is provided, that 
it shall or may be recovered in the name' of 
the United States, and the absence of such a 
provision, as applicable to this section, is sig- 
nificant. As to that part of the section impos- 
ing a penalty for placing the words "patent," 
"patented," or "patentee," on a patented ar- 
ticle or invention, the patentee or assignee is 
the person who alone can be materially in- 
jured by the attempted deception, and would 
seem to be the person who ought to sue. 
And it clearly was not the intention of the 
statute, that the United States should bring 



suit for the penalty in its own name without 
the intervention of an informer. That would 
be imposing a burden on the government not 
intended by the statute. The provision in the- 
close of the section that one-half of the pen- 
alty shall go to the patent fund and the other- 
half to any person or persons who shall sue 
for the same, leads clearly to the conclusion 
that the action must be prosecuted by an in- 
former, or, if the name of tfie United States- 
can be properly used, it must be in connec- 
tion with a person, to be named as informer, 
who shall be responsible, in case the action is- 
not sustained, for costs, or other consequences 
resulting from its failure. It has been re- 
peatedly held that the United States, or in- 
deed any corpomtion, can not be an informer 
where the statute requires a person to act in 
that character. It is clear, therefore, that 
this action can not be sustained upon the- 
theory that the United States is the informer. 
The form of the remedy being pointed out by 
the statute, must be strictly pursued. Ferrett 
V. Atwill [Case No. 4,747]. And the require- 
ment that half the penalty shall go to the- 
pei-son' or persons who shall sue for the same,, 
means, by the clearest implication, that there 
must be the intervention of an informer; If 
this had not been the intention of the law,, 
there would doubtless have been an explicit 
provision that the penalty may be recovered, 
in the name of the United States. 

There is but one reported case within my 
knowledge of a suit under the section of the- 
statute which has been cited. None of the 
questions arising on this demurrer were pre- 
sented in that case, and it is only referred to- 
as " showing that the action was prosecuted, 
qui tarn. The title of the case is Stimpson 
V. Pond [Id. 13,455]; and in the case of Fer- 
rett V. Atwill [supra] the suit was brought in 
the same way, and not in the name of the- 
United States; not under the same, but a sim- 
ilar statutory provision, 

I am, therefore, clear in the opinion that the- 
demurrer must be sustained for the reason 
that this suit is prosecuted in the name of the 
United States, and not in the name of an in- 
former. But if there is any doubt upon this- 
point, there is another ground on which I 
must hold -the demurrer is weU taken. It 
was not urged in the argument, but it has oc- 
^curred to me as entirely conclusive. 

The declaration avers that the defendants- 
for the pui-pose of deceiving the public, and- 
not having letters patent therefor, knowingly 
and unlawfully printed and circulated a busi- 
ness card, with the word "patent" printed: 
thereon, meaning thereby that they had let- 
ters patent for the card, and had the exclusive 
right to print and sell the same. The charge 
then is, that defendants caused the word "pat- 
ent" to be printed on the card, for which they 
had no patent It is not averred, however, 
that any other person had a patent for the- 
card, nor is it alleged that the card, as de- 
scribed in the declaration, was legally the sub- 
[ ject of a patent Now although the statute,. 
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■without much show of reason on any ground 
of public policy, affixes a penalty for placing 
the word "patent" on an unpatented article, 
yet it must be construed to mean that such 
article, if not patented, was patentable. As 
the statute under which this action is brought 
is highly penal, it mfist receive a strict con- 
struction, and can not be held to embrace any 
act which, though within the strictness of its 
letter, is against reason and common sense. 
It would be doing injustice to the framers of 
this law to suppose they intended to include 
in its prohibitions, and to visit with a penalty, 
the mere act of putting the word "patent" on 
an article neither patented nor patentable. 
Novelty and utility are essential elements of 
every valid patent issued under the laws of 
the United States. And it is clear to my mind 
that to justify a judgment for a penalty for 
putting the word "patent" on an article, the 
declaration must allege, and there must be 
proof on the trial, that it was legally the sub- 
ject of a patent. It can not be supposed that 
congress intended a penalty to attach to the 
use of that word on any article which was 
frivolous in itself, and which imported no 
novelty or the exercise of any inventive tal- 
ent, and which could therefore deceive no one. 
Suppose an individual, as a freali of fancy or 
even with the hope of profit, should inscribe 
the word "patent" on the simplest bauble 
made for the amusement of children, could it 
be predicated by the act that there was an 
intention to deceive the public, and that he 
thereby incurred the penalty provided by the 
statute referred to? It seems to me no one 
could hesitate to give a negative response to 
this Question. 

Now the thing or article on which the dec- 
laration avers that the word "patent" was 
unlawfully inscribed was a business card in 
the ordinary form and without peculiar orna- 
mentation, or anything to distinguish it from 
the millions that are in constant use by busi- 
ness men. There may be something novel and 
patentable in the fistures or machinery by 
which the card was printed, and' these de- 
fendants may have a patent for it; and for 
this reason may have supposed it proper to 
put the word "patent" on the cards printed 
by them. But the question arising on this 
demurrer does not involve that inquiiy. It 
Is simply whether in declaring for the penalty 
under the statute, it Is not incumbent on the 
plaintifiE to aver, and on trial to prove, that the 
article or thing on which the word "patent" 
was placed was legally the subject of a pat- 
ent, to sustain the presumption that it had the 
qualities of novelty and utility. And I am 
clear, that as this declaration contains no such 
averment, it is bad on demurrer. 

I am not able to refer to any case in which 
this point has been judicially considered. I 
think, however, the conclusion I have reached 
rests on a firm basis of reason; and I shall 
continue to tliink so until my views are re- 
pudiated by a higher court. 

There were several points made in the ar- 



gument to which I have not adverted. Those 
stated, it seems to me, are decisive. 
Demurrer to declaration sustained. 



Case "No. 15,815. 

UNITED STATES v. MORRIS. 

[1 Curt. 23; 9 West. Law J. 151; 2 Liv. Law 
Mag. 277; 4 Am. Law J. (N. S.) 241.] i 

Circuit Court. D. Massachusetts. Oct. Term, 
1851. 

Ckiminal Law — Jdkx — Of What Juhges — Plea 

iiT Bar— Chalt^bnge— CiRCDiT Court 

— Slavert. 

1. Under the constitution and laws of the 
United States, the jury are not the judges of 
the law in a trial for a crime; they are to take 
the law froiL the court, and apply it to the 
facts which they may find from the evidence, 
and thus frame their general verdict, of guilty 
or not guilty. 

[Cited in U. S. v. Rycraft, Case No. 16,211. 

Followed in U- S. v. Riley, Id. 16,164; Sparf 

V. U. S., 15 Sup. Ct. 282, 156 U. S. 74.] 
[Cited in Com. \. Anthes, 5 Gray, 237; Rice 

V. Thayer; 105 Mass. 261; State v. Wright, 

53 Me. 334; State v. Hodge^O N. H. 522; 

Copp v. Henniker, 55 N. H, 198; Com. 

V. McManus, 143 Pa. 97, 22 Atl. 765. 

Quoted in State v. Burpee, 65 Vt. 22, 25 

Atl. 970.] 

2. Under the act of congress, of August 8,. 
1846, (9 Stat. 73, § 3,) an indictment for a 
misdemeanor may be remitted to this court, 
by an order made at a term subsequent to that 
to which the indictment is returned, and after 
the defendant has pleaded, and some proceed- 
ings have been had. 

[Cited in U. S. v. Riley, Case No- 16,164; 

U. S. T. Haynes, 29 Fed. 694.] 
[Cited in Lapham v. Almy, 13 Allen, 305.] 

3. It is not a good plea, in bar to an indict- 
ment for a misdemeanor, that the case was 
once committed to a jury, and withdrawn be- 
fore verdict by order of the court. 

4. Though neither party has a right of chal- 
lenge after a juror is sworn, it is in the dis- 
cretion of the court to protect the administra- 
tion of justice, by investigating, at any stage 
of the trial, an objection to the impartiahty of 
a jury, and by withdrawing the ease from the 
jury, if any juror is found unfit to sit therein. 

[Cited in U. S. v. Riley, Case No. 16,164; 
Simmons v. U. S.. 12 Sup. Ct. 172, 142 
U. S. 148.] 

[Cited in People v. Wintermute, 1 Dak. 63^ 
46 N. W. 700. Cited in brief in Ochs v. 
People, 124 III. 405, 16 N. E. 662. Cited 
in Com. v. McCormick, 130 Mass. 62. Quot- 
ed in State v. Uhrich, 110 Mo. 359, 19 S. W. 
658.] 

5. The question, whether a person was held 
lo service under the laws of Virginia is partly 
a question of status, and partly a question of 
property; and in either aspect, evidence that 
the person was, in uoint of fact, held and treat- 
ed as a slave in Virginia, is admissible, and if 
not controlled, sufficient evidence to require the 
jury to find that he was held to service under 
the laws of that state. 

An Indictment for a misdemeanor was 
found against the defendant, and returned 
into the district court [case unreported],. 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice. 2 Liv. Law Mag. 277, and 4 Am. 
Law J. (N. S.) 241, contain only partial re- 
ports.] 
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whieli, having been removed to this court, 
the defendant filed the following plea: 

"Special Plea.— And now the defendant, 
after the reading of the indictment, says, 
that the same indictment was returned by 
the grand jury of the United States to the 
district court of the United States for this 
district, at the March term thereof, last 
past; that he appeared before said court, 
and was duly arraigned to answer to said 
indictment, at said term, and did plead there- 
to the plea of not guilty; that, thereupon, 
a juiy of twelve men was impanelled to try 
the issue between him and the United States; 
that each juror answered, under oath, that 
he was sensible of no bias, and entertained 
no opinion which would prevent his find- 
ing a verdict against the defendant, if the 
law and the evidence required it; that the 
case was opened to the juiy by the counsel 
lor the United States, and witnesses were 
examined in behalf of the prosecution; that, 
thereupon, the district attorney moved the 
court, that he might be permitted to intro- 
duce evidence tending to show that one of 
the jurors had a bias in the case; that the 
defendant objected to the right of the court 
to hear the evidence, but it was allowed, 
and several mtnesses were examined as to 
the declarations of the juror, and the court 
ordered the juror to be withdrawn, and the 
case to be continued to the next term of said 
coiirt, without the consent of the defend- 
ant, and without any necessity for so doing; 
that at the next term of the said court, to 
wit, the June term, last past, the judge of 
said court ordered the indictment to be re- 
mitted to this court, by an entiy on the doclt- 
et, that, in the opinion of the court, dif- 
ficult and important questions of law were 
involved In the case, and it was so remit- 
ted; that no other matters or things were 
remitted to this court, except the indictment 
and recognizances; and none of the proceed- 
ings In said court were remitted to this 
court, or appear on record, or on the files 
-of this court. Wherefore, the defendant 
says, that he ought not to be required to 
plead to this indictment; and that he ought 
not to be tried upon this indictment; and 
that this court ought not to take further 
-cognizance of this indictment And he prays 
the judgment of the court in the premises. 
Robert Morris." 

To this plea there was a general demurrer, 
and joinder in demurrer. 

The District Attorney and N. J. Lord, for 
the United States. 

J. P. Hale and R. H. Dana, Jr., for the 
j)risoner. 

CURTIS, Circuit Justice. The fii-st point 
raised by this plea is, whether this indict- 
ment has been lawfully remitted to this 
court, and is now regularly pending here. It 
is alleged that the district court had not 
j)Ower, under the act of 1846. c 98, § 3, to 



remit the Indictment to this court, for sev- 
eral reasons, the first of which is, that the 
order to remit was not made at the term 
when the indictment was presented. The 
clause of the statute tmder which the dis- 
trict court acted is as follows:— "And the 
said district court ifiay, moreover, in lilje 
manner, remit to the circuit court any in- 
dictment pending in said district court, 
when, in the opinion of the court, difficult 
and important questions of law are involved 
in the case; and the proceedings thereupon 
shall thereafter be the same in the circuit 
court, as if such indictment had been origi- 
nally found and presented therein." It is 
argued that the direction to remit "in lilie 
manner," refers to the manner of remitting 
capital indictments, provided for just befoi-e, 
in the same section. Of this there can be 
no doubt. It is further argued, that the 
"like manner" includes a direction to remit 
to the next term of the circuit court, because 
capital indictments are to be remitted to 
the next term of that court If it were ad- 
mitted, that the authority to remit "in like 
manner" is an authority to remit to the next 
term of the circuit court, it would not fol- 
low that the remission must be to the term 
of the circuit comt next following the pre- 
sentment of the indictment In the district 
court. 

The question would still remain, whether 
the order to remit must be made at the 
term at which the indictment Is presented. 
The time when such order is to be entered 
may or may not be considered as part of 
the "manner" of remitting. Generally, the 
time of doing an act and the manner of do- 
ing an act are distinct things. The phrase, 
"at such times and in such manner," is one of 
very frequent occurrence in legal language, 
and is strictly correct StiU, it may be that, 
though not naturally Included, congress in- 
tended to embrace the time of entering the 
order in the words "in like manner;" and 
therefore it is necessaiy to look carefully 
at the different parts of this statute, and 
see if such was the intention of congress. 
When the remission of capital indictments 
is provided for, the act says, "every indict- 
ment for a capital offence presented to the 
district court, shall, by order entered on 
the minutes of the court be remitted," &c. 
It is not intended that such indictment shall, 
in a legal sense, be pending in that court 
wliich has not power to tiy tliem; they ai'e 
to be presented and then remitted, and the 
Inference is a necessary one, that the or- 
der to remit is to be made when presented. 
But by the clause under consideration, the 
court has power to remit any Indictment 
pending in that court; from which no such 
inference, but the contrary, is to be drawn; 
for indictments are iiending only after they 
are presented, and their pendency continues 
till finally disposed of. It would seem, there- 
fore, that the words "in like manner" were 
not intended to embrace the time when the 
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order is to be entered; for in one case it is 
to be when the indictment is presented, in 
the other while it is pending. If we look 
furtner at the subject-matter of the enact- 
ment, we find that the statute says, any in- 
dictment pending in the district court may 
be remitted, "when, in the opinion of the 
court, difficult and important questions of 
law are involved in the case." 

The natural meaning of this is, that the 
order may be made when the court shall 
have arrived at the opinion that such ques- 
tions are involved in the case, and if so, 
there is no limit of time. "When that opin- 
ion is formed the time is come, according to 
the statute, to malte the order; till it is form- 
ed, the time has not come; and whether 
formed at the iirst, or any subsequent term, 
it is equally a compliance with the statute 
to enter the order. 

But it is also contended, that this order 
must be made before any proceedings have 
taken place under the indictment, and that 
to aUow a remission after any proceedings 
would endanger the prisoner's rights, and 
could not have been intended by congress. 
It is undoubtedly true that, to deprive a pris- 
oner on trial for a crime of any substantial 
right, is so contrary to the general system of 
our law, that the legislative intention must 
be expressed with great clearness to induce 
the court to suppose that such was the de- 
sign. But if, on the conti-ary, very impor- 
tant rights are secured; if the provision is 
in harmony with other modes of proceeding, 
which have been long in use and generally 
approved; and if the worst that can be 
imagined is not the loss of any right, but 
merely some danger of inconvenience in 
some possible cases, it would be going too 
far for the court to put a constrained inter- 
pretation upon the law, and deny to it its 
full meaning. 

It has already been stated, that the natural 
meaning of this clause is, that, the order to 
remit is to be made when the court has ar- 
rived at the opinion that difficult and impor- 
tant questions of law are involved in the 
case, and that the act prescribes no limit of 
time within which such opinion is to be 
formed. It may be added, that it is a fair, 
not to say a necessary inference, from the 
fact, that the remission is to be made as a 
consequence of the opinion that difficult and 
important questions of law are involved in 
the case; that such proceedings are to take 
place, as in the ordinary course of things are 
usually necessary to enable the court to form 
such an opinion, and these would certainly 
include some judicial investigation of the 
merits of the particular case, or, if there is a 
class of cases, of some one of them. It is 
suggested that the court may examine the in- 
dictment, and thus ascertain that important 
and difficult questions of law are involved; 
but the act does not confine the questions to 
the indictment; its language is, "questions 
involved in the case." Besides, it is no part 



of the duty of the court, or- of its ordinary 
action, and can scarcely be considered judi- 
cial, for the court to inspect indictments to 
foresee what questions may be raised; and 
congress cannot be supposed to have legis- 
lated for a class of cases to arise out of the 
formation, by the court, of an opinion, in a 
way which is entirely out of the usual course 
of judicial action, and which cases, there- 
fore, could not justly be expected to arise- 
at all. The soimd construction of the clause- 
is, that this opinion is to be arrived at, as- 
other judicial opinions are, in the usual 
course of justice, after an issue is made, 
and the parties so far heard as to develop- 
the questions which exist. The argument of 
the defendant's counsel proceeds upon the 
basis that there are to be no proceedings in 
the district court, and this assumption is- 
necessary; for if it be conceded that the ac- 
cused is to be arraigned and plead, the whole^ 
basis of the argument must fail. But if there 
has been no plea, how can the court know 
that any question whatever is to arise. The- 
defendant may plead guilty, and so there- 
may be no questions at all. 

It is suggested, however, that the construc- 
tion contended for by the defendant ought to 
be adopted, because any other afEects the 
rights of the accused, and this is in two- 
ways. First, it is urged that the district 
judge may arbitrarily break ofE a trial aftei- 
it has begun, and send the ease to another 
couii:, perhaps for the very piu'pose of em- 
barrassing the accused; though any inten- 
tion of imputing such motive in this case i& 
wholly disavowed. Taking a practical view 
of this argument, it would seem that a de- 
fendant would not be tmwiUing to get out of 
a court held by a single judge, who mani- 
fested a disposition to oppress him, and. 
whose rulings there is no means whatever of 
revising; that a judge who had such a dispo- 
sition would be far more likely to keep the 
control of the case than to send' it to another 
court. And, taking a legal view of the sub- 
ject, it is clear that no argument can be- 
di'awn from the amount of discretionary au- 
thority thus conferred on the judge, because 
it is in harmony with other provisions of 
law, and of^this very statute, and of the- 
same nature as the powers already possessed 
by courts of the United States. By the act 
of 1792 (chapter 66) it is provided, that when 
the judges of the circuit comrt are divided in 
opinion, the question may be certified to the 
supreme court for decision, and the trial is- 
to proceed or to be broken off, as the court 
shall determine. Here there is a discretion 
vested in the court to stop the trial or not,, 
^as they shall think the merits of the case re- 
quire, and that for a reason not unlike the 
one on which the judge is to act, tmder the- 
clause of the statute now in question. 

In an cases within the jurisdiction of the- 
district court it is in the power of that court,, 
as it is in the power of the circuit court, 
even in capital eases, to take the case from 
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a jury impanelled to try it, -wheneTer, in the 
opinion of the court, it is necessary, oi^ re- 
quired by the interests of public justice to 
•do so. The authorities in support of this 
position will be presently referred to; and 
although they show that, especially in cap- 
ital cases, it is a power to be exercised with 
great caution, yet it exists, and is purely and 
entirely dependent upon the discretion of the 
court; and, by the second section of this 
veiy act, the district com-t is empowered, on 
the motion of the district attorney, to remit 
to this couxt an indictment and the proceed- 
ings vmder it, as a mere matter of conven- 
ience, and when no questions of difficulty 
a,nd impoitance ax'e involved. It seems to 
me, therefore, not improbable that congress 
intended to intrust the district com*t with a 
similar discretion, to be exercised upon this 
-class of cases;— where, difficult and impor- 
tant questions of law being involved, there is 
a moral necessity, and the interests of pub- 
lic justice may require that they should go 
into a higher court, when, if they prove" to be 
so difficult that a real diffierence of opinion 
exists between the two judges, they may be 
sent to the supreme court for a final decision. 
It is apparent that the prisoner may find 
Sreat additional security for his rights by 
this course; and, considering that it is only 
recently that any criminal jurisdiction was 
intmsted to the district court, that it now 
has an entire criminal jurisdiction except in 
capital cases, that there is no mode whatever 
of revising its decisions and giving uniform- 
ity to them throughout the country, and that 
congress has by this law intended to make 
a provision to prevent what might otherwise 
prove to be a serious mischief, I do not feel 
at liberty to hold that the law shall apply 
only to cases where no proceedings have 
been had, which would m effect render it 
practically almost inoperative, and shall not 
apply to cases quae frequentius accidimt, 
where the questions have been developed, as 
questions ordinarily are developed, by hear- 
ing the parties upon a formed issue. 

It is urged, however, in the second place, 
that, inasmuch as under this section no pro- 
ceedings subsequent to the indictment are to 
come up to the circuit court, it'^amst be sup- 
jjosed that it was intended that no cases 
should come up in which any proceedings had 
been had, and that the accused may be in- 
jured by having the indictment transferred 
without the proceedings. This argument is 
entitled to weight, but it is far from being 
conclusive. It may well be that congress 
intended that a case remitted to the circuit 
court, because it involved questions of law 
so important and difficult, that the interests 
o'f public justice and the rights of the im- 
mediate parties required that court not to 
try and determine it, should be tried in the 
circuit court de novo from the beginning; 
this might be an advantage to the prisoner, 
for it gives him an opportunity to plead anew. 
But it is suggested that it may, in some cases. 



be injurious to him, because there may be 
something on the -record below of which he 
could avail himself by motion, but if the pro- 
ceedings below do not come up he must plead 
the matter specially, and thus not only be 
put in jeopardy of failing upon some technical 
point, but subjected to a final judgment if he 
should fail. But, under the laws of the Unit- 
ed States, I know of only one matter which 
must be pleaded specially; that is, a former 
acquittal or conviction for 'the same offence; 
everything else may be given in evidence un- 
der the general issue. But if the defendant 
has been acquitted in the district court, the 
indictment is no longer pending there, and so 
cannot be remitted here; and if it were to be 
so remitted, the court would, upon motion and 
production of the record of the distiiet court, 
dismiss it; the defendant would not be put 
to plead at all. The court has gone much 
furtlier than this in U. S. v. CoUidge [Case 
No. 1-1,858]. And if the defendant were con- 
victed in the district court, and the case were 
one in which a new trial can be had, the de- 
fendant can have no cause to complain that 
he gets one by having the case certified here; 
and if no new trial can be had in a case of 
felony, upon which I give no opinion, then 
the defendant has only to move to dismiss, 
as in case of acquittal, and he must be dis- 
charged. 

Lest I should be thought to have overlooked 
this particular case, in what I have said con- 
cerning the necessity of pleading specially, I 
observe that the subject-matter of this plea 
could not have been availed of in the district 
court on motion, any more than here, because 
the gist of the plea, as put forward by the 
defendant's counsel, consists of matter of 
fact not apparent on the record there, viz., 
that the juror was withdrawn after he had 
been examined on the voir dire, for a cause 
of challenge not arising subsequent to the im- 
panelling of a jury, the defendant objecting, 
and that the case was taken from the jury 
without necessity. Whatever averments the 
plea contains as to these matters, would be 
just as much dehors the record in that court 
as in this, and of course would have been so 
in this court if the whole record had come 
up. I am of opinion, therefore, that the nat- 
ural meaning of the language of this third 
section empowers the district court to remit 
to this court an indictment pending therein 
at a term subsequent to that when presented, 
and after any proceedings have been had 
therein which do not amount to a bar to a 
future trial; that iche dubject-matter of the 
act does not call for a restricted interpreta- 
tion of its language, and that, therefore, this 
indictment was properly remitted here, un- 
less the matters contained in the plea amount 
to a bar to another trial. 

Considered as a plea in bar, its substance, 
as understood by the defendant's counsel, is, 
that this indictment for a misdemeanor, hav- 
ing been committed to a pury impanelled to 
try it, w^as, by order of the court, taken from 
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this jury, and the case continued without 
necessity; and that, before this was done, 
a juror, who had been examined on the voir 
'dire, as to his standing indifferent, and who 
had so answered that he was sworn and sat 
on tlie panel, was withdrawn, by order of 
the court, upon proof of bias. Supposing this 
to be just as the defendant's counsel under- 
stands it, I should feel it to be quite impossi- 
ble to come to the conclusion that the plea is 
a good bar. I know of no authority for the 
position that, because a trial for misdemeanor 
has been broken ofE in a manner which the 
•defendant avers, and offers to prove to the 
satisfaction of another court, was irregular, 
therefore there can be no further trial. But 
I do not pause upon this, because I think it 
■clear that when this plea is examined it fails 
to show any irregularity in the proceedings of 
the district court 

The defects alleged consist, first, in with- 
drawing a juror, and second, in ordering the 
-CSLSQ to be continued. As to the first, it is 
■contended that the common law does not al- 
low a juror to be challenged after he is sworn, 
except for causes arising after he is sworn; 
that here the juroi was examined on the 
voir dire as to his bias, was sworn, and then 
■challenged, and evidence of bias allowed to 
be given, and that this was necessarily the 
same cause of challenge inquired Into on the 
voir dire; that bias is a state of mind, and 
■so the evidence must necessarily have applied 
to the cause of challenge existing when the 
juror was sworn. It must be admitted that 
bias is a state of mind, but it does not neces- 
sarily follow that the evidence appUed to a 
'Cause of challenge ex'sting -when the juror 
was sworn. This assumes that the mind 
cannot change its state or be changed, and 
that because the juror stood indifferent when 
he was sworn, he could not become biased 
afterwards, which is evidently untrue. There 
is no averment in this plea that the cause 
of challenge existed when the juror was 
sworn, nor that the evidence in support of it 
related to the state of mind of the juror be- 
fore he was sworn, and, consequently, upon 
the nile of the common law, as understood 
by the defendant's counsel, the plea is bad in 
this particular. It is not known to me what 
is the truth of the case, or whether, consist- 
ently with the truth, the plea could be amend- 
ed; but as I have a clear opinion upon the 
merits of this part of the plea, wholly inde- 
pendent of this defect in it, I think it proper 
to express it 

The rule of the common law, as shown by 
the authorities cited by the defendant's coun- 
sel. Is, that neither party has a right of chal- 
lenge, after the juror is sworn, for cause then 
■existing. But it by no means follows that it 
is not in the power of the court, at the sug- 
gestion of one of the parties, or upon its own 
motion, to interpose and withdraw from the 
panel a juror utterly unfit, in the apprehension 
of eveiy honest man, to remain there. Suppose 
3. prisoner on trial for his life should inform 



the court that a juror had been bribed to con- 
vict him— that the fact was unknown to him 
when the juror was sworn, and that he had 
just obtained plenary evidence of it, which 
he was ready to lay before the court, is the 
court compelled to go on with the trial? Sup- 
pose the judge, during the trial, obtains, by 
accident, personal knowledge that one of the 
jurors is determined to acquit or convict with- 
out any regard to the law or the evidence, is 
he bouijd to hold his peace? In my judgment, 
such a doctrine would be as wide of the com- 
mon law as it would be of common sense and 
common honesty. The truth is, that this rule, 
like a great many other rules, is for the or- 
derly conduct of business. There must be 
some prescribed order for the parties to make 
their challenges, as well as to do almost every 
thing else in the course of a trial. As matter 
of right, neither party can deviate from this 
order. And it is the duty of the court to 
enforce these rules, which are for the gen- 
eral good, even if they occasion inconvenience 
and loss in particular cases. But there goes 
along with all of them the great principle, 
that being designed to promote the ends of 
justice, they shall not be used -utterly to 
subvert and defeat it; being intended as a 
fence against disorder, they shall not be turned 
into a snare; they do not tie the hands of 
the court, so that when, in the sound discre- 
tion of the court, the public justice plainly 
requires its interposition, it may not inter- 
pose; and it would be as inconsistent with 
authority as with the great interests of the 
community, to hold the court restrained. 

A very eminent English judge has treated 
this rule concerning challenges just as I be- 
lieve it should be treated. Chief Justice Ab- 
bott says: "I have no doubt that if, from 
inadvertence, or any other cause^ the pris- 
oner or his counsel should have omitted to 
make the challenge at the proper moment, the 
strictness of the rule which confines him to 
make the challenge before the officer begins 
to administer the oath, would not be insisted 
on by the attorney-general, or, if insisted on 
by him, would not be allowed by the court 
Derby Case, Joy, Conf. 220." That is, like 
other rules of procedure in trials, it is in the 
power of the court to dispense with it when 
justice requires. But the interi>osition of the 
court may be placed on even higher ground, 
supported by authority which in this court is 
decisive. In U. S. v. Percy, 9 Wheat. [22 U. 
S.] 579, the question came before the supreme 
court, whether it was in the power of the 
circuit court to discharge a jmy in a capital 
case, and afterwards put the prisoner on trial 
by another jury. The distinction between 
capital cases and misdemeanors, under the 
provision of the constitution of the United 
States, cited by the defendant's counsel, is 
very plain; yet, speaking even of capital 
cases, the court says: "We think that, in all 
cases of this nature, the law has invested 
courts of justice with authority to discharge 
a jury from giving any verdict whenever, in 
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Ibeir opinion, taking all the circumstances 
into consideration, there is a manifest neces- 
sity for the act, or the ends of public justice 
would otherwise he defeated. They are to 
exercise a sound discretion on the subject, 
and it is impossible to define all the circum- 
stances which would render it proper to in- 
terfere." That a court would interfere far 
more readily in a case of misdemeanor there 
can be no doubt, and it is so asserted in 
terms by Story, J., in U. S. v. Coolidge [Case 
No. 14,858]. In U. S. t. Shoemaker [Id. 16,- 
279], and U. S. v. Gibert [Id. 15,204], it will 
be found that Justices Washington, Story, 
and McLean, have all acted in their circuits 
upon these principles. Now, if the court has 
such a discretion; and if, as the supreme 
court say, it is to be exercised even in capi- 
tal cases, where the ends of public justice 
would otherwise be defeated, what case can 
be imagined more fit for its interposition than 
one where the court finds that a juror is so 
biased, either against the prisoner or the gov- 
ernment, that he is unfit to sit in the cause? 
The truth is, that it is an entire mistake to 
confound this discretionary authority of the 
court, to protect one pai-t of the tribunal from 
corruption or prejudice, with the right of 
challenge allowed to a party. And it is, at 
least, equally a mistake to suppose that, in 
a court of justice, either party can hare a 
vested right to a corrupt or prejudiced juror, 
who is not fit to sit in judgment in the case. 
I hazard nothing in saying, that no such right 
is known to the common law. This disposes 
of the other allegation in the plea, that the 
ease was taken from the jury and continued 
without necessity, for, in the language of the 
supreme court, already cited, if there is no 
necessity, strictly speaking, yet if, in the 
opinion of the comrt, taking all the circum- 
stances into consideration, the ends of pub- 
lic justice would otherwise be defeated, then 
even a capital case may be taken Jrom a^ 
jury, and tl fortiori may be a case of misde- 
meanor. 

There is no allegation in this plea, that it 
did not so appear to the court; and if there 
were, or even If an absolute necessity ought 
to have appeared to the court, how can a 
party be allowed to aver the conti-ary? The 
finding of a cause for withdrawing a juror, 
or taking a case from the jury, is a judicial 
act; the authority to do it is intrusted by 
law to that court, and no other court can 
revise its decision. Suppose the allegation in 
this plea, that the case was taken from the 
jury without necessity, had been traversed, 
and the issue put to the jury; the substance 
of their finding must be that, in their judg- 
ment, there was no necessity. But their 
judgment has nothing to do with the mat- 
ter. They are not the tribunal to judge of 
the existence of the necessity; and, there- 
fore, their finding would be wholly immate- 
rial, even if the partj^ was not estopped, as he 
clearly is, from averring, that a judicial act 
was not founded on a finding of the facts 



necessary to support it. It seems hardly 
necessary to cite authorities in support of this- 
view; but the eases of Grignon v. Astor, 3 
How. [44 U. S.] 339, Philadelphia & T. R. Oo. 
V. Stimpson, 12 Pet [37 U. S.] 458, and the 
cases there referred to, are directly in point 
to show that, where a judicial act is to be 
done upon proofs laid before the tribunal, 
and the act is done, it is to be presumed 
that the necessary facts were proved, and 
no other tiibunal is at libertj" to re-exam- 
ine the question. And, in the case of U. 
S. V. Haskell [Case No. 15,321], a prisoner 
being put on ti'ial for piracy, pleaded a spe- 
cial plea, in which he set forth that he had. 
been once put on trial, and the jury were 
discharged merely because they declared they 
could not agree, but did not state the true 
reason which induced the court to discharge 
them; and the district attorney having de- 
murred to the plea. Judge Washington held 
that the only course was to demur; that a 
traverse carrying the issue to a jury, to tiy 
whether the discretion of the court had been 
exercised upon facts affording a proper basis 
for that discretion, ought not to be taken; 
that all facts necessai-y to support the act of 
the comt must be pres'umed, and that the dis- 
charge of a jury, being an act of judicial dis- 
cretion, could not form the subject of a plea 
in bar. 

It was ingeniously argued, that the aver- 
ment in this plea is, that the jury were dis- 
charged without necessity; that there was 
one proposition of fact,— not first admitting 
the fact of the discharge, and then averring 
it to be without necessity, but characterizing 
the act itself as an unnecessary discharge, and 
that so there was no estoppel. As has been 
already stated, my opinion does not rest on 
the ground of estoppel, even chiefly. But I 
think this argument is not sound. It cannot 
be contended that the meaning of this plea 
is, that the record of the discharge on its face 
purports that there was no necessity, and 
sets that out as the basis of judicial action p 
and if not, then the substance of this aver- 
ment is, that the judicial act which the record 
will show, was done although there was no 
necessity; that is, the court, in the exercise 
of its discretion, discharged the jury, and 
the defendant says it was without necessity. 
This he is clearly estopped from averring. 

It remains only to notice two other objec- 
tions taken by defendant's counsel,— that evi- 
dence was admitted after the juror had been 
examined on the voir dire, and that a juror 
cannot be challenged twice for the same 
cause. What has been already stated, as to 
the jKJwer of the court to interpose, and the 
distinction between an exercise of this power 
and the right of a party to challenge, is suffi- 
cient answer to this objection. But it may 
be added, that it is competent for a party to 
introduce evidence after examining a juror, if 
the evidence relates to a matter which was 
imknown to the juror when examined. And 
it does not appear, from this plea, that the 
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evidence did not relate exclusively to a state 
of uiind of the juror formed after he was 
sworn, or that the cause of challenge, if it 
■were to be treated as a challenge, did in fact 
exist when the juror was sworn. 

I have purposely avoided placing this opin- 
ion upon the statute law of Massachusetts, 
because, although the qualifications of ju- 
rors, and consequently the causes of chal- 
lenge, are governed by the law of the state, 
it does not necessarily follow that the modes 
and times of making challenges are governed 
by the same law. I wisli to be understood 
as not giving any opinion on this question, 
which is an important one, and not neces- 
sary to be decided under this plea. But it is 
so clearly the general policy of the laws of 
the United States to assimilate the modes of 
proceeding in the courts of the United States 
to those prescribed by laws of the states 
where the courts are held, that it is satisfac- 
toi-y to find that the state has, by express en- 
actment (Rev. St. c. 95, § 29), conferred on 
parties a right of challenge, after a juror is 
sworn, for a cause then existing, and even 
known to him, if the court think it proper to 
grant leave to make the challenge; and, as 
a guide for the exercise of the discretion of 
the district court in Massachusetts, there can 
be no doubt of its eminent fitness. My opin- 
ion is, that the demurrer must be sustained, 
and tJie plea adjudged bad. 

The district attorney called,, as a witness, 
John Debree, who testified that he resided 
at Norfolk, Vu-ginia, and Shadrach was his 
slave; that he purchased him in November, 
1849. of John A. Higgins, and he remained 
in the service of the witness until May, 1850, 
when he left secretly, and without his con- 
sent; that he held him as a slave for life, 
and had not manumitted him. The district 
attorney also called, as a witness, John Cap- 
hart, who testified that he was a resident of 
Norfolk, and had known Shadrach about six-- 
teen years. When he first knew him he be- 
longed to the Glen estate, and lived in Nor- 
folk; he knew the persons who were called 
his mother and father, some ten or twelve 
years; his mother and father were said to 
belong to the same Glen estate. He had often 
heard Shadrach call them mother and father. 
He afterwards knew Shadrach as the proper- 
ty of Mrs. Hutchins, and he was sold by the 
sheriff at public vendue, at the door of the 
court-house, and bought by John A. Higgins. 
That the witness, as a police officer, had ar- 
rested Shadrach for Higgins, and put him in 
jail; that Higgins employed him in working 
on the stand as a licensed porter; that he did 
not know of his doing any act of service for 
the Glens, but only heard the young Glens 
speak of him as their slave. Each of these 
witnesses described Shadrach as being be- 
tween black and mulatto. " This testimony was 
objected to by the defendant's coimsel, as not 
competent evidence in support of the allega- 
*tion, in some of the counts, that Shadrach was 
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a person held to service and labor by John 
Debree, under the laws of Virginia. It was 
contended that, by the law of Virginia, no 
person is a slave except persons who were so 
in 1785, and the descendants of the females of 
them, and persons who, being slaves in other 
states, were introduced into Virginia, under 
certain regulations contained in the statute 
law of that state, and the descendants of the 
females of theid; that although there is a 
presumption there that negroes are held to 
service as slaves, that presumption did not 
obtain in reference to persons who had some 
white blood, as Shadrach is testified to have 
had, and that, consequently, the only mode 
of proving that Shadrach was held to semce 
under tlie laws of Virginia, is to trace back 
his descent, through the maternal line, to 
some maternal ancestor who was a slave in 
1785, or to some slave introduced into Vir- 
ginia from another state; that this alone 
would, in Virginia, show that he was held 
to service under the laws of that state, and 
that this alone would be admissible evidence 
of his status on this trial. 

CURTIS, Circuit Justice. The fii-st four 
counts in this indictment contain the allega- 
tion that Shadrach was held to service and 
labor by John Debree, imder the laws of the 
state of Virginia. To maintain these counts 
it is necessary to prove this allegation; but 
unless some substantial distinction between 
this allegation and other similar allegations in 
indictments can be shown, it is to be proved 
by such evidence, and upon such principles, as 
would be applicable in other ci'iminal cases. 
The principal distinction relied on is, that the 
allegation concerns the freedom of Shadrach; 
and it is urged that, in Virginia, such evidence 
would not be admissible. Conceding this, I 
am not able to perceive that it decides this 
question; because this is not a suit for free- 
dom, nor can a judgment either way have any 
effect upon the right of either the alleged 
master or slave. It is said, however, that the 
cases cited show that, in Virgmia, such evi- 
dence would not, in any case, be competent 
to prove that one man, not a pure negro, was 
the slave of another. I have examined these 
decisions with care, because, if I had found 
such to be the law of Virginia, I should cer- 
tainly "have hesitated to decide that a different 
rule should be held here; though I am not 
prepared to admit that, on the trial of an 
indictment in this court, the rules of evidence 
are the same as in Virginia, even where the 
fact to be proved is the status of a person in 
Virginia. The general principle is certainly 
otherwise, rules of evidence being part of the 
law of the forum. Sull, inasmuch as, in Vir- 
ginia, common-law rules form the basis of 
their law of evidence, an application of those 
rules to a peculiar class of cases, of frequent 
occurrence there, and depending, here as well 
as there, so far as touches the right, upon 
their local law, would have great weight in 
my mind. And therefore, as I have said, I 
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hjive looked carefully into all tlie cases cited 
by the defendant's counsel, and do not find 
they support the position assumed. They show 
satisfactorily that, in suits which directly in- 
volve the freedom of one of the parties, length 
of possession is not a har to the claim for 
freedom; and that in some states, in such a 
suit, possession affords very feeble evidence 
of a legal state of slavery. But they go no 
further. They are aU cases which directly 
involved the freedom of one of the pai'ties. 

The case in 1 Hen. & M. 133, "n-as a suit for 
freedom, and a decree for the freedom of the 
complainants was made by .the chancellor, 
and confirmed by the court of appeals. The 
other case, in 1 Tayl. (N. 0.) 165, put in issue, 
on the record, the freedom of the plaintiff, the 
defendant claiming him as her slave, and I 
cannot doubt that both parties were bound 
by the verdict on this issue. The case itself 
settles only that there is no presumption of 
slavery from color alone, ia Virginia, unless 
the party is a negi-o. 8 B. Mon. 621, which is 
a very sti'ong case, was a suit for the freedom 
of the complainant, as was that in 1 Mart. 
(La.) 184, which affirms the doctrme Lu 1 Tayl. 
(N. C.) 165. The courts, not only of Virginia, 
but of other slave states, seem to have treated 
suits for freedom as a distinct class of cases, 
not controlled by some of the rules which are 
ordinarily administered, but entitled to a kind 
of favor, not extended to any other legal 
proceeding, Vaughan v. Phebe, Mart. & Y. 
5; 1 Hen. & M. 134. 

But I have looked in vain for cases tend- 
ing to show that whenever the fact of slav- 
ery, imder the law, is put in issue, in a pro- 
ceeding other than a suit involving free- 
dom, any rules of evidence are administered 
anywhere, except such as are applicable to 
similar facts in cases at the common law. 
The absence of any such evidence affords, 
in my judgment, veiy strong reasons for 
the belief that no such distinction between 
evidence to • prove legal slavery, and evi- 
dence to prove any similar fact, exists in 
Virginia; and this for two reasons. There 
is a veiy considerable number of penal laws 
in that, as well as other states, which would 
require indictments and actions framed up- 
on them to allege the fact that one person 
was the slave of another; of com'se this al- 
legation must be proved. Many cases are 
reported in which questions have grown out 
of this allegation. Now, if it were neces- 
sary, in support of such allegation, in every 
case where the alleged slave was not a 
negro, to trace back his pedigree to 17S5, it 
is hardly possible that numerous questions 
of law should not have grown out of so pe- 
culiar a state of things, and found their way 
into the books. In the next place, the enor- 
mous inconvenience of this rule, vie wed prac- 
tically, is a reason for not expecting to find 
it. One is indicted for selling intoxicating 
liquor to a slave, or trading with a slave, 
without license from his master, or for .a 
great variety of other offences created by 



statute in the slave states, as matters of lo- 
cal police. The fact of slavery imder the 
law must be proved. Is it conceivable that 
it should be required in such cases to trace 
a pedigree for upwards of sixty years, or 
would it be enough for the master to testify 
that the person mentioneii in the indictment 
was his slave? On the other hand, it is set- 
tled, by the supreme court of the United 
States, that, even in a suit for freedom, the 
same niles of evidence are administered as 
in other cases, and there is highly I'especta- 
ble authority, that where the fact of slavery 
is to be proved, xmder an indictment, penal 
action, or other proceeding, the same pre- 
sumptions are allowed as the law deems ap- 
plicable to other similar facts. 

The case of Mima v. Hepburn, 7 Oranch 
[11 U. S.] 295, was a suit for freedom. 
Chief Justice Marshall, in delivering the 
opinion of the court, says: "However the 
feelings of the individual may be interested 
on the part of a pereon claiming freedom, 
the coui-t cannot perceive any legal distinc- 
tion between the assertion of this and of 
any other right, which will justify the ap- 
plication of a nale of evidence to cases of 
this description, which would be inapplica- 
ble to general cases in which a right to 
property may be asserted. The rule, then, 
which this court shall establish in this cause 
wiU not, in its application, be confined to 
cases of this particular description, but will be 
extended to others, where rights may depend 
on facts which happened many years past." 
Johnson v. Tompkins [Case No. 7,416], was 
a penal action for a rescue. Mr. Justice 
Baldwin says: "On a question of slavery or 
freedom, the right is to be established by 
the same rules of evidence as in other con- 
tests about the right to property [Mima v. 
Hepburn] 7 Cranch [11 U. S.] 295; quiet and 
undisturbed possession is evidence of own- 
ership, and cannot be disturbed by any one 
who has not the right of property, and the 
burden of proof rests on the one who is not 
in possession." In Township of Chatham v. 
Canfield's Ex'rs, '3 Hals. [8 N. J. Law] 52, 
the question was, whether the exceutoi's 
were bound to support a pauper, as the 
slave of the testator, and it is treated as a 
question of circumstantial evidence. In Mil- 
ler V. Denman, 8 Yerg. 233, where the pre- 
cise point was, what would be prima facie 
evidence of slaveiy, in a penal action for en- 
ticing away the plaintiff's slave, it is held, 
that the mere fact of possession and claim 
of ownership is not sufficient to encounter 
the prestunption arising from the usual 
marks of European descent; but that dark 
complexion, woolly head, and flat nose, with 
possession and claim of ownership, do af- 
ford prima facie evidence of the slavery and 
ownership charged. 

These authorities compel me to come to 
the conclusion that, though the fact of slav- 
ery, tmder the law of Virginia, is to be prov- 
ed, it may, in this case, be proved by such 
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evidence as, upon tiie principles of the com- 
mon law, is competent and sufficient. Up- 
on the principles of the common law, I think 
this evidence is competent, and, if not con- 
trolled, sufficient to establish the fact, that 
Shadrach was held to service by Mr. Debree 
under the laws of Virginia. This is a ques- 
tion of status, of his relation to another per- 
son. How is such a matter ordinarily prov- 
•ed?- Very commonly by showing that the 
person was treated as standing in that re- 
lation. The question arises, whether A is 
the heir of B. This is a complex question, 
embracing both law and fact. There must 
have been a lawful marriage and cohabita- 
tion, and B the issue of that marriage. Yet 
it is competent and sufficient evidence, that 
B treated A as his son. Berkeley Peerage 
<3ase, 4 Camp. 416. This is also a question 
•of property under the law of Yirginia; and, 
by the common law, possession is evidence 
of property, unless the circumstances accom- 
panying the possession rebut the inference 
■of property. 

It is argued, however, that the law re- 
•quires the best evidence. To appreciate this 
argument, it is necessary to look a little fur- 
ther, and see what the defendant's counsel 
■consider is the best evidence. Suppose the 
government were to attempt to trace the 
pedigree of this man back to 1785. The first 
step would be to show, by persons who 
knew them, that some person spoke of and 
treated him as her son, and that he spoke 
•of and treated her as his mother, or. that he 
was reputed among those nearly connected 
' to be her son, and thus go back to some ma- 
ternal ancestor in 1785; and, having arriv- 
ed at that point, the nest step would be to 
prove that that ancestor was a slave; and 
I suppose it would hardly be doubted that 
this last could be proved, by showing that 
she had marks of African descent, and was 
bought and sold as a slave, and held as 
such all her lifetime. But, in tliat case, we 
should not have evidence of any different 
nature, or any which the law considers l>et- 
ter. Indeed, if a p€*digree were to be" prov- 
ed, even hearsay evidence would be admis- 
sible; so that we should thus have evidence 
of the lowest kind, which ordinarily is not 
competent- 

The case of master and apprentice was 
mentioned; but herc a deed is necessaiy to 
constitute this relation; and the deed is a 
higher kind of evidence, and must be pro- 
•duced, or its loss shown and its contents 
proved. As to the case of a public officer, 
which has been alluded to as illustrating the 
argument, it is well settled, that it is not 
necessaiy to produce his commission. It is 
enough, prima facie, that he acted as an of- 
ficer. 1 Greenl. Ev. §§ 83, 92. The rule 
which requires the best evidence to be pro- 
duced, does not seem to me to have aJiy ap- 
plication to this case. The real point of the 
objection is, not that there is better evi- 
<dence, but that the government offer evi- 



dence that this person was bought and sold 
and treated as a slave, instead of tracing 
back his pedigree to some one in 1785, and 
then offering evidence that that person was 
bought and sold and treated as a slave. But 
if the evidence would be competent, in the 
last case, to prove, prima facie, a state of 
slavery of the ancestor in 1785, why is it not 
also competent, in the first case, to prove a 
state of slavery of Shadrach in 1849? The 
ancestor in 1785 must be shown to be legally 
a slave; and if such evidence would be ad- 
misssible to prove that, I am wholly at a 
loss to perceive why it is not equally ad- 
missible in this case. Upon the authority 
of the cases cited from 7 Cranch [11 U. S.] 
reviewed and confirmed in Davis v. Wood, 1 
Wheat. [14 U. S.] 6, and upon the decision 
of Mr. Justice Baldwin, before referred to, 
and the principles of the common law of 
evidence, I think this evidence is admissi- 
ble, and, x£ not controlled, sufficient to es- 
tablish that Shadrach was held to service 
ujider the laws of Virginia when he escai)ed 
from that state. Certainly, it is merely pri- 
ma facie, and liable to be controlled by oth- 
er evidence, tending to show that he was 
not a slave. 

While one of tlie counsel for the defend- 
ant was addressing the jury, he stated the 
proposition that, this being a criminal case, 
the jury were rightfully the judges of the 
law, as weU as the fact; and if any of 
them conscientiously believed the act of 
1850 [9 Stat. 462], commonly called the "Fugi- 
tive Slave Act," to be unconstitutional, they 
were bound by their oaths to disregard any 
direction to the contrary which the court 
might give them; and he was about to ad- 
dress the jury in support of this assertion, 
when he was stopped by the coui-t, and in- 
formed that he could not be permitted to 
argue this proposition to the jury; that the 
court would hear him, and if they should be 
of the opinion that the proposition was true, 
the jury would be so informed by the court; 
and the counsel then addressed the court in 
support of the position.. The opinion of the 
court thereon was delivered by 

CURTIS, Circuit Justice. The constitu- 
tion of the United States, art. 3, § 2, pro- 
vides, that "the trial of all crimes, except 
in cases of impeachment, shall be by jui-y." 
The counsel for the defendant maintains 
that, in every such trial of a crime, the jury 
are the judges of the law, as weU as of the 
fact; that they have not only the power, but 
the right, to decide the law; that, though 
the court may give its opinion to the jury 
respecting any matter of law involved in 
the issue, yet the jui-y may and should al- 
low to that opinion only just such weight as 
they may think it deserves; that, if it does 
not agree with their own convictions, they 
are bound to disregard it, the responsibility 
of deciding rightly all questions, both of law 
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and fact, involved Ib the general issue, rest- 
ing upon them, under the sanction of their 
oaths. This is an important question, and it 
has been pressed upon the attention of the 
court, with great earnestness and much pow- 
er of language, hy one of the defendant's 
counsel. I have no right to avoid a decision 
of it. I certainly should have preferred to 
have a question of so much importance,— re- 
specting which so deep an interest is felt, 
such strong convictions entertained, and, I 
may add, respecting which there has not 
been an entire uniformity of opinion,— go 
to the highest tribunal for a decision; but 
it is not practicable in this case. I proceed, 
therefore, to state the opinion which I hold 
concerning it. The true question is, what 
is meant by that clause of the constitution, 
"the trial of crimes shall be by jury." 

Assuming, what no one will controvert, 
that the ti-ibunals for the trial of crimes 
were intended to be constituted, as all con- 
mon-law tribunals in which trial by jury 
was practised were constituted, having one 
or more judges, who were to preside at the 
trials, and form one part of the tribunal, 
and a jury of twelve men, who were to form 
the other part, and that, one or the other 
must authoritatively and finally determine 
the law, was it the meaning of the consti- 
tution that to the jury, and not to the judges, 
this power should be intrusted? There is no 
sounder rule of interpretation than that 
which requires us to look at the whole of an 
instrument, before we detennine a question 
of construction of any particular part; and 
this rule is of the utmost importance, when 
applied to an instrument, the object of which 
was to create a government for a great coun- 
try, working harmoniously and efficiently 
through its several executive, legislative, 
and judicial departments. It is needful, 
therefore, before determining this question 
upon a critical examination of the particular 
phrase in question, to examine some other 
provisions of the constitution, which are 
parts of the same great whole to which the 
clause in question belongs. We find, jn ar- 
ticle 6: "This constitution, and the laws 
of the United States which shall be made in 
pursuance thereof and all treaties made, or 
which shall be made under the authority of 
the United States, shall be the supreme law 
of the land." Nothing can be cleax-er than 
the intention to have the constitution, laws, 
and treaties of the United States in equal 
force throughout every part of the territory 
of the United States, alike in all places, at 
all times. To secure this necessary end, a 
judicial department was created, whose of- 
fieei-s were to be appointed by the president, 
paid from the national treasury, responsi- 
ble, through the house of representatives, to 
the senate of the United States, and so or- 
ganized, by means of the supreme court, es- 
tablished by the constitution, and such in- 
ferior cotirts as congress might establish, 
as to secure a uniform and consistent inter- 



pretation of the laws, and an unvarying en- 
forcement of them, according to their just 
meaning and effect. That whatever was- 
done by the government of the United States- 
should be by standing laws, operating equal- 
ly in all parts of the country, binding on all 
citizens alike, and binding to the same ex- 
tent, and with precisely the same effect, on 
all, was undoubtedly intended by the con- 
stitution; and any construction of a particu- 
lar clause of the constitution, which would 
tend to defeat this essential end, is, to say 
the least, open to very serious objection. 

It seems to me, that what is contended for 
by the defendant's counsel would have some- 
thing more than a mere tendency of this 
kind. The Federalist, in discussing the ju- 
dicial power, remarks: "Thirteen independ- 
ent courts of final jurisdiction over the same 
causes, arising upon the same laws, is a 
hydra in government, from which nothing 
but contradiction and confusion can pro- 
ceed." Federalist, No. 80. But what is here- 
insisted on is, that every jury, impannelled 
in every court of the United States, is the- 
rightful and final judge of the existence,, 
construction, and effect of every law which 
may be material in the trial of any criminal 
case; and not only this, but that every such 
jury may, and, if it does its duty, must, de- 
cide finally, and without any possibility of 
a revision, upon the constitutional power of 
congress to enact every statute of the Unit- 
ed States which on such a trial may be 
brought in question. So that we should 
have, not thirteen, but a vast number of 
courts, having final jurisdiction over the 
same causes, arising under the same laws^ 
and these courts chosen by lot among us, 
and selected by the marshal elsewhere, out 
of the body of the people, with no reference- 
to their qualifications to decide questions of 
law; not allowed to give any reasons for 
their decisions, as will be presently shown, 
not sworn to decide the law, nor even to sup- 
port the constitution of the United States ;^ 
and yet possessing complete authority to de- 
termine that an act passed by the legisla- 
tive department, with all the forms of legis- 
lation, is inoperative and invalid. The prac- 
tical consequences of such a state of things- 
are too serious to be lightly encountered; 
and, in my opinion, the constitution did not 
design to create or recognize any such pow- 
er by the clause in question. Some light, as 
to its meaning, may be derived from other 
provisions in the same instrument. The 
sixth article, after declaring that the con- 
stitution, laws, and treaties of the United 
States shall be the supreme law of the land, 
proceeds, "and the judges, In every state, 
shall be bound thereby." But was it not in- 
tended, that the constitution, laws, and trea- 
ties of the United States should be the su- 
preme law in criminal as well as in civil 
eases? If a state law should make it penal 
for an officer of the United States to do 
what an act of congress commands him to- 
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■do, Tvas not the latter to be supreme over 
the former? And if so, and in sucli cases, 
juries finally and rightfully determine the 
law, and the constitution so means when it 
speaks of a trial by jury, why was this 
■command laid on the judges alone, who are 
thus mere advisers of the jury, and may be 
bound to give sound advice, but have no real 
power in the matter? It was evidently the 
intention of the constitution, that all persons 
engaged in making, expounding, and exe- 
cuting the laws, not only under the authori- 
ty of the United States, but of the several 
states, should be bound by oath or affirma- 
tion, to support the constitution of the Unit- 
ed States. But no such oath or affirmation 
is required of jurors, to whom it is alleged 
the constitution confides the power of ex- 
pounding that instrument; and not only con- 
struing, but holding invalid, any law which 
may come in question on a criminal trial. 
This may all be true; but strong reasons 
should be shown before it can be admitted. 
I have considered with much care the rea- 
sons assigned and the authorities cited by the 
■defendant's counsel, and have examined oth- 
ers which he did not cite; and the result is, 
that his position, both upon authority and 
reason, is not tenable. I will first state what 
is my own view of the rightful powers and 
•duties of the jury and the court in criminal 
cases, and then see how far they are in con- 
formity with the authorities, and consistent 
with what is admitted by all to be settled law. 
In my opinion, then, it is the duty of the 
■court to decide every question of law which 
arises in a criminal trial; if the question 
touches any matter affecting the course of 
the trial, such as the competency of a wit- 
ness, the admissibility of evidence, and the 
like, the jury receive no direction concerning 
it; it affects the materials out of which they 
are to form their verdict, but they have no 
more concern with it than they would have 
had if the question had arisen in some other 
trial. If the question of law enters into the 
issue, and forms part of it, the jury are to be 
told what the law Is, and they are bound to 
consider that they are told truly; that law 
they are to apply to the facts, as they find 
them, and thus, passing both on the law and 
the fact, they, from both, frame their general 
verdict of guilty or not guilty. Such is my 
■view of the respective duties of the different 
parts of this tribunal in the trial of criminal 
•cases, and I have not found a single decision 
of any court in England, prior to the forma- 
tion of the constitution, which conflicts with 
it. It was suggested at the bar, that Chief 
Justice Vaughan's opinion, in Bushnell's Case, 
5 State Tr. 99, was in support of the right 
of juries to determme the '-iw in a crimmal 
case; but it will be found that he confines 
himself to a narrow though, for the case, a 
<'onelusive line of argument, that the general 
issue embracing fact as well as law, it can 
never be proved that the jury believed the 
testimony on which the fact depended, and in 



reference to which the durection was given, 
and so they cannot be shown to be guilty of 
any legal misdemeanor in returning a verdict, 
though apparently against the direction of the 
court in matter of law. 

Considering the intense interest excited, the 
talent and learning employed, and consequent- 
ly the careful researches made, in England, 
near the close of the last century, when the 
law of libel was under discussion' in the courts 
and in parliament, it cannot be doubted that, 
if any decision, having the least weight, could 
have been produced in support of the general 
proposition, that juries are judges of the law 
in criminal cases, it would then have been 
brought forward. I am not aware that any 
such was produced. And the decision of the 
king's bench, in Rex v. Dean of St Asaph,. 
3 Term E, 428, note, and the answers of the 
twelve judges to the questions propounded by 
the house of lords, assume, as a necessary 
postulate, what Lord Mansfield so clearly de- 
clares in terms, that, by the law of England, 
juries cannot rightfully decide a question of 
law. Passing over what was asserted by ar- 
dent partisans and eloquent counsel, it will 
be found that the great contest concerning 
what is known in history as "Mr. Fox's Libel 
Bill," was carried on upon quite a different 
groimd by its leading friends; a ground 
which, while it admits that the jury are not 
to decide the law, denies that the libellous in- 
tent is matter of law: and asserts that it is 
so mixed with the fact that, under tbe general 
issue, it is for the jury to find it as a faet.a 
Such I understand to be the effect of that 
famous declaratoiT law. St. 32 Geo. HI. c. 
60. The defendant's coimsel argued that this 
law had declared that, on trials for libel, the 
jury should be allowed to pass on law and 
fact, as in other criminal cases. But this is 
erroneous. Language somewhat like this oc- 
curs in the statute, but in quite a different 
connection, and, as I think, with just the op- 
posite meaning. "The court or judge, before 
whom such indictment or information shall be 
tried, shall, according to their or his discre- 
tion, give their or his opinion and directions 
to the jury, on the matter in issue between 
the king and the defendant, in like manner as 
in other criminal cases." This seems to me 
to carry the clearest implication that, in this 
and all other criminal cases, the jury may be 
directed by the judge; and that, while the 
object of the statute was to declare that there 
was other matter of fa'^t besides publication 
and the innuendoes to be decided by the jury, 
it was not intended to interfere with the 
proper province of the judge, to decide all mat- 
ters of law. That this is the received opinion 
in England, and that the general rule, declared 
in Bex v. Dean of St Asaph, that juries can- 
not rightfully decide the law in criminal eases, 
is still the law in England, may be. seen by 
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reference to the opinions of Parke, B., in Par- 
miter V. Coupland, 6 Mees, & W. 105; and 
of Best, C. X, in Levi t. Milne, 4 Bing, 195. 
I conclude, then, that when the constitution 
of the United States was founded, it was a 
settled rule of the common law that, in crim- 
inal as well as cItlI eases, the court decided 
the law, and the jury the facts; and it can- 
not he doubted that this must hare an impor- 
tant effect in determining what is meant by 
the constitution when it adopts a trial by 
jury. 

It is argued, however, that, in passing the 
sedition law (St. 179S, c. 74, § 3 [1 Stat 597]) 
congress expressly provided, that the juiy 
should have the right to determine the law 
and the fact, under the direction of the court, 
as in other cases, and that this shows that 
in other cases juries may decide the law, con- 
trary to the direction of the court. I draw 
from this the opposite inference; for where 
was the necessity of this provision if, by 
force of the constitution, juries, as such, have 
both the power and the right to determine 
all questions in criminal cases; and why are 
they to be directed by the court? In Mont- 
gomery V. State, 11 Ohio, 427, the supreme 
court of Ohio, in discussing the question, 
whether juries are judges of the law, refer 
to an article in the bill of rights of that state, 
which is in the same words as this section of 
the sedition act, and the opinion of the court 
then proceeds: "It would seem from this that 
the fi-amers of our bill of rights did not im- 
agine that juries were rightfully judges of 
law and fact in criminal cases, independently 
of the direction of courts. Their right to 
judge of the law is a right to be exercised 
only under the direction of the court; and if 
they go aside from that direction, and deter- 
mine the law incorrectly, they depart from 
their duty and commit a public wrong; and 
this in criminal as well as civil eases." There 
is, however, another act of congress which 
bears directly on this question. The act of 
the 29th of April, 1802 [2 Stat. 156], in sec- 
tion 6, after enacting that, in ease of a di- 
vision of opinion between the judges of the 
circuit court, on any question, such question 
may be certified to the supreme court, pro- 
ceeds: "And shall by the said court be final- 
ly decided. And the decision of the supreme 
court, and their order in the premises, shall 
be remitted to the circuit court, and be there 
entered of record, and have effect according 
to the nature of such judgment and order." 
The residue of this section proves that crim- 
inal as well as civil cases are embraced in it; 
and under it, many questions arising in crim- 
inal cases have been certified to and decided 
by the supreme court, and persons have been 
executed by reason of such decisions. Now, 
can it be that, after a question arising in a 
criminal trial has been certified to the su- 
preme court, and there, in the language of 
this act, finally decided, and their order re- 
mitted here and entered of record, that when 
the trial comes on, the jury may rightfully 



revise and reverse this final decision? Sup- 
pose, in the course of this trial, the judges 
had divided in opinion upon the question of 
the constitutionality of the act of 1850, and 
that, after a final decision thereon by the su- 
preme court and the receipt of its mandate 
here, the trial should come on before a jury,, 
does the constitution of the United States,, 
which established that supreme court, intend 
that a jury may, as matter of right, revise- 
and reverse that decision? And, if not, what 
becomes of this supposed right? Are the deci- 
sions of the supreme court binding on juries^ 
and not the decisions of inferior courts? This- 
will hardly be pretended; and if it were, how 
is it to be determined whether the supreme 
court has or has not, in some former case, ia 
effect, settied a particular question of law? 
In my judgment, this act of congress is in ac- 
cordance with the constitution, and designed 
to effect one of its important and even neces- 
sary objects— a uniform exposition and inter- 
pretation of the law of the United States— 
by providing means for a final decision of any 
question of law; final as respects every tri- 
bunal, and every part of any tribunal in the 
country; and if so, it is not only wholly incon- 
sistent with the alleged power of juries, to- 
the extent of all questions so decided, but it 
tends strongly to prove, that no such right as 
is claimed does or can exist. 

Ah examination of the judicial decisions of 
courts of the United States since the organiza- 
tion of the government will show, as I think, 
that the weight of authority is against the 
position taken by the defendant's counsel- 
The earliest case is [Georgia v. Brailsford] 3 
Dall. [3 U. S.] 4. Chief Justice Jay is thei-e- 
reported to have said to a jury, that on ques- 
tions of fact it is the province of the jiuy, 
on questions of law it is the province of the 
court to decide. And, in the very next sen- 
tence, he informs them, they have the right 
to take upon themselves to determine the law 
as well as the fact. And he concludes with 
the statement, that both law and fact are- 
lawfully within their power of decision. I 
cannot help feeling much doubt respecting -the 
accuracy of this report; not only because the- 
different parts of the charge are in conflict 
with each other, but because I can scarcely 
believe that the chief justice held the opin- 
ion that, in civil cases, and this was a civil 
ease, the jury had the right to decide the law. 
Indeed the whole case is an anomaly. It pur- 
ports to be a trial by jury, in the supreme 
court of the United States, of certain issues; 
out of chancery. And the chief justice begins 
by telling the jury that the facts are all 
agreed, and the ouly question is a matter of 
law, and upon that the whole court were 
agreed. If it be correctiy reported, I can only 
say, it is not in accordance with the views of 
any other court, so far as I know, in this^ 
country or in England, and is certainly not in 
accordance with the coui'se of the supreme 
court for many years. 

In U. S. V. Wilson [Case No. 16,730], whicb 
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■was an indictment for robbing tbe mail, the 
court instructed the jury explicitly, that they 
had a tight to judge of the law, and decide 
Contrary to the opinion of the court; hut in 
U. S. V. Shive [Id. 16,278], -which was an in- 
dictment for passing a counterfeit note of the 
bank of the United States, tlie defendant's 
counsel, having insisted to the jury that the 
bank was unconstitutional, the court, with 
equal explicitness, told the jury they had no 
right to judge of the constitutionality of an 
act of congress, and, in the strongest terms, 
declared, that the exercise ot such a power 
would leave us without a constitution or laws. 
With great respect for the very able and 
learned judge, I cannot but think that the 
criticism of Judge Conkling (Conkl, Prae. 
426) is just, when he confesses his inability 
to discover any difference in principle be- 
tween these two cases, with respect to the 
rights of juries to decide the law in criminal 
cases; and if so, the later opinion of that 
court was entirely adverse to the right claim- 
ed. 

It has been suggested, that the articles of 
impeachment of Judge Chase, and the line 
of defence adopted by his counsel, have a 
tendency to support the views of the defend- 
ant's counsel. The first article of impeach- 
ment does speak of the undoubted right of 
juries to judge of the law in criminal cases; 
but I can allow no other force to this, than 
that it proves that a majority of the then 
house of representatives thought it fit to make 
that allegation in that proceeding. And, al- 
though the counsel for the accused rested the 
defence of their client against this charge 
mainly on a denial of the facts, yet, in the 
arguments of Mr. Martin and Mr. Harper, 
win be found a statement of their opinions on 
this question, marked with that ability for 
which both were so highly distinguished, and 
leaving no ground for the assertion, that the 
right in question was conceded by them. 
Chase's Trial, p. 182. In United States v. Bat- 
tiste [Case No. 14,545], Mr. Justice Story pro- 
nounced an opinion on this question, during 
the trial of a capital indictment. He denied 
that this right existed, and gave reasons for 
the denial of exceeding weight and force. If 
we look to the decisions of the courts of the 
states, I think we shall find their weight -in 
the same scale. The earliest case is People 
V. Croswell, 3 Johns. Cas. 337. The ques- 
tion was, as to the right of the jury to pass 
on and decide the intent, imder an indict- 
ment for a libel. The court were equally di- 
vided. As has already been suggested, this 
is by no means the question raised here; and 
that by the law of the state of New York, at 
this day, the jury are not judges of the law, 
in the sense now contended for, I infer, from 
the opinion of Judge Barculo. in People v. 
Pine, 2 Barb. 566; for, in the trial of an in- 
dictment for murder, he told the jury that it 
was their duty to receive the law from the 
court, and conform their decision to its in- 



structions; and under this ruling the pris- 
oner was convicted and executed. 

This question has been very carefully con- 
sidered, and elaborate and extremely able 
opinions upon it delivered by the highest 
courts in Indiana, New Hampshire, and Mas- 
sachusetts. Townsend v. ' State, 2 Blackf. 
152; Pierce v. State, 13 N. H. 536; Com. v. 
Porter, 10 Mete. (Mass.) 263. The reasoning 
of these opinions, so far as it is applicable to 
the question before me, has my entire assent. 
The question is not necessarily the" same in 
the courts of the several states, and of the 
United States, though many of the elements 
which enter into it are alike in all courts of 
common law, not bound by some statute or 
constitutional provision. 

It remains for me to notice briefly some of 
the arguments which are relied on by the 
defendant's counsel, in support of his posi- 
tion. It is said that, in rendering a general 
verdict of .guilty, or not guilty, the jury have 
the power to pass, and do in fact pass, on 
everything which enters into the crime. This 
is true. But it is just as true of a general 
verdict in trover or trespass; and yet I sup- 
pose the right of the jury to decide the law 
in those cases, is not claimed. The jury have 
the power to go contrary to the law as de- 
cided by the court; but that the power is not 
the right, is plain, when we consider that they 
have also the like power to go contrary to the 
evidence, which they are sworn not to do.- 

It is supposed that the old common-law 
form of the oath of jurors, in criminal cases, 
indicates that they are not bound to take the 
law from the court. It does not so stiike my 
mind. They are sworn to decide according to 
the evidence. This must mean that they are 
to decide the facts according to the evidence. 
But if they may also decide the law, they are 
wholly unsworn as to that, and "Uct under no 
obligation of an oath at all in making such 
decision, A passage in Littleton's Tenures 
{lib. 3, § 368), and the statute of Westminster 
n. c. 30 (13 Edw. I.), and the commentary 
of Coke thereon, relating to an assize (2 
Inst. 425), have been referred to, as throwing 
light on this inquiry; but it seems to me 
enough to say, that the assize wag not a jury; 
that an assize was not a criminal case, but 
an action between party and party, and that 
if the statute intended to confer on the assize 
the right as well as the power to decide the 
law, it was a strange provision which sub- 
jected them to pimishment if they decided the 
law wrong; for it would seem that what was 
right or what was wrong must be determined 
by the tribunal having the rightful power to 
determine it, which is supposed to be the 
assize itself, a That it has been a familiar 
saying among the profession in this countiy, 
and an opinion entertained by highly respeet- 
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Worth. Jnr. 72-94. 



U. S. V. MORRIS (Case No. 15,816) 



[26 Fed. Cas. page 1SJ563 



able judges, that the jury are judges of the 
law as well as of the facts, I have no doubt 
In some sense I believe it to be true, for they 
are the sole judges of the application of the 
law to the particular case. In this sense, 
theirs is the duty to pass on the law— a most 
important, and often diflScult duty, which, 
when discharged, makes the difference be- 
tween a general and a special verdict, which, 
although they may return, they are not 
bound to return. They are a coordinate 
branch of the tribunal, having their appro- 
priate powers and rights and duties, with the 
proper discharge and exercise of which no 
court can, without usurpation, interfere; but 
it is not their provinqe to decide any question 
of law in criminal, any more than civil eases; 
and if they should intentionally fail to apply 
to the case the law given to them by the 
court, it would be, in my opinion, as much a 
violation of duty as if they were knowingly 
to return a verdict contrary to the evidence. 

A strong appeal has been made to the court, 
by one of the defendant's counsel, upon the 
ground that the exercise of this power by 
juries is important to the preservation of the 
rights and liberties of the citizen. If I 
thought so, I should pause long before I de- 
nied its existence. But a good deal of re- 
flection has convinced me that the argument 
drawn from this quarter is really the other 
way. As long as the judges of the United 
States are obliged to express their opinions 
publicly, to give their reasons for them when 
called upon in the usual mode, and to stand 
responsible for them, not only to public opin- 
ion, but to a court of impeachment, I can ap- 
prehend very little danger of the laws being 
wrested to purposes of injustice. But on the 
other hand, I do consider that this power and 
corresponding duty of the court, authorita- 
tively to declare the law, is one of the highest 
safeguards of the citizen. The sole end of 
courts of justice is to enforce the laws uni- 
formly and impartially, without respect of 
persons or times, or the opinions of men. To 
enforce popular laws is easy. But when an 
unpopular cause is a just cause, when a law, 
unpopular in some locality, is to be enforced 
there, then comes the strain upon the admin- 
istration of. justice; and few unprejudiced 
men would hesitate as to where that strain 
would be most firmly borne. 

I have entered thus at large into this im- 
portant question, in the course of a jury trial, 
with unaffected reluctance. Having been di- 
rectly and strongly appealed to, and finding 
tliat no judge of any court of the United 
States had, in any published oi>inion, exam- 
ined it upon such grounds, that I could feel I 
had a right to repose on his decision without 
more, I knew not how to avoid the duty which 
was thus thrown upon me. My firm convic- 
tion is, that under the constitution jof the 
United States, juries, in criminal trials, have 
not the right to decide any question of law; 
and that if they render a general verdict. 



their duty and their oath require them to ap- 
ply to the facts, as they may find them, the 
law given to them by the court 
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FOKFEITOBES — REMISSION — INFORMEb'S SeIAUE — 

Pleading at Law — Depaktore — Pauties. 

1. The secretary of the treasury has power, 
under the act for tlie mitigation and remission 
of forfeitures, to remit as well the moiety or 
share allowed to individuals as the part be- 
longing to the government. 

[Cited in U. S. v. Collier, Case No. 14,833. 
Followed in U. S. r, Hutchinson, Id. 15,- 
431.3 

2. And a decree of condemnation or judg- 
ment has not the effect so to vest or consum- 
mate the rights of individuals, as to secure 
ir»»n) against the exercise of this power. 

[Cited in U. S. v. Collier, Case No. 14,833.] 

3. Tliere is no analogy betwoen this power 
and the power of the king to ^/.^rdon in Eng- 
land. 

4. And it is a power wholly distinct from the 
constitutional pardoning power of the president 

5. Its object is to afford merited relief where 
courts of justice are obliged to inlliet the pen- 
alty. 

G. How far a court can regard the innocence 
of a party when the facts of a case subject it to 
the penalties of a statute, and especially of 
the collection law, quaere. 

[Followed in U. S. v. Hutchinson, Case No. 
15,431.] 

7. The word "prosecution," as it is used in 
the act for the remission of penalties; com- 
prehends all the proceedings in a suit as well 
before as after judgment, including the execu- 
tion. 

8. As to the period at which the power of the 
secretary to remit ceases, quaere. 

[Cited in U. S. v. Collier, Case No. 14,833.] 

9. But, it seems, not before the penalty has 
been collected and distributed. 

10. Whether the secretary has the exclu- 
sive right to determine at what period he may 
legally remit, qusere. 

11. Departure in pleading defined. 

12. A judgment had been recovered by the 
United States for a penalty, which was after- 
wards remitted. The marshal, to whom an ex- 
ecution was issued, had made a levy, but on be- 
ing served with the warrant of remission, re- 
delivered the goods to the debtors. An action 
was thereupon brought against him in the name 
of the United States for the moiety of the pen- 
alty allowed to the officers; but the declaration 
alleged no interest in them, but only in the 
United States. The defendant pleaded the 
remission. Tlie plaintiff replied the interest of 
the officers. On special demurrer, held to be 
a departure. 

[Cited in Rice v. Thayer, 105 Mass. 261.] 

13. Whether an individual who has rights 
und^r a judgment of the United States can 
have a remedy for a violation of those rights, 
by a suit in the name of the United States, or 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Affirmed in 10 Wheat (23 U. S.) 246.] 
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must resort to an action for consequential 
•damages in his own name, qusere. 

14. Whether an execution for the sole bene- 
fit of an individual, on a judgment of the 
United States, can be issued into any district 
-of the United States as it might be if it were 
for their use, qusere. 

15. Whether an action can, in any ease, be 
brought for an individual in the name of the 
United States, by any attorney other than the 
■district attorney, he refusing to bring it, qusere. 

[Cited in Meister v. People, 31 Mich. 102.] 

This was an action of trespass on the case, 
for the misfeasance of the defendant in dis- 
charging certain goods from a levy, which he 
had made as marshal of the Southern dis- 
trict of New York, under an execution issued 
Aipon a judgment of the plaintififs, and restor- 
ing the goods so levied upon, to the debtors. 

Before the commencement of the action, 
4U1 order had been obtained from Mr. Justice 
LIVINGSTON, on an affidavit stating the 
cause of action, and that the district attor- 
ney of the United States for this district had 
refused to act as attorney in the suit, or al- 
low his name to be used; appointing one of 
the attorneys of the court to prosecute the 
action for the plaintiffs. 

The declaration stated the recovery by the 
plaintiffs of a judgment in the circuit court 
of the United States for the district of 
Maine, for 22,361 dollars and 75 cents, with 
costs of suit, at the September term in 1817, 
against Andrew Ogden, Abraham K. Smedes, 
and Thomas C. Butler, of New York, and 
that the same remained unsatisfied to the 
amount of 11,180 dollars and 87 cents. It 
was then alleged, that a writ of execution 
for this sum was issued upon the judgment, 
directed to the marshal of the district of 
Maine, or any other district of the United 
States, and was delivered to the defendant, 
as marshal of the Southern district of New 
TTork, who levied under it, and returned, that 
the goods levied upon remained in his bands 
lor want of buyers. That, after a second 
execution had been issued, and a like return 
made, a venditioni exponas was issued and 
delivered to the defendant, who might have 
sold the goods levied upon for a sufficient 
sum to satisfy the execution, but that, in- 
stead of proceeding to sell according to the 
command of the writ, he re-delivered the 
^oods to the debtors, Ogden, Smedes, and 
Butler. 

The defendant pleaded the general issue, 
.and a special plea, stating the following 
facts: That after the receipt by him of the 
renditioni exponas, Ogden, Smedes, and But- 
ler produced and delivered to him two war- 
rants of remission of the forfeiture, for 
which the judgment mentioned in the decla- 
ration was recovered, granted at different 
tiiues by the secretary of the treasiuy pur- 
suant to the statute of the United States, en- 
titled "An act to provide for mitigating or re- 
mitting the foi'feitures, penalties, and dis- 
.abilities accruing in certain cases therein 
jnentioned," and dated, the one on the 9th 



of February, and the other on the 17th of 
December, 1818. The warrants were set 
forth in hsec verba, and recited a statement 
of facts and petition which had been pre- 
sented by Andrew Ogden and others to the 
district judge of the district of Maine, and by 
him transmitted, agreeably to the act for the 
remission of forfeitures, to the secretai-y of 
the treasuiy. The facts stated were, that 
the brig Hollon and her cargo, imported by 
Andrew Ogden into the district of Maine, 
had been forfeited under "An act to interdict 
the commercial intercourse between the 
United States and Great Britain and France 
and their dependencies, and for other pur- 
poses," and "An act concerning the commer- 
cial intercourse between the United States 
and Great Britain and France and their de- 
pendencies, and for other purposes," and the 
statute supplementary to the last mentioned 
act; and that on the seizure of the Hollon 
and cargo, Ogden, Smedes, and Butler had 
given their bond foT their appraised value, 
on which a suit had been brought in the dis- 
trict court for the district of Maine. The 
warrants then proceeded to declare that the 
secretary of the treasury, having considered 
these circumstances, did, by the authority 
vested in him by the act for the remission of 
forfeitures, "remit to the petitioner, all the 
right, claim, and demand of the United 
States, and of all others whomsoever, to the 
said forfeitures, upon payment of the duties 
which would have been payable had the im- 
portation been lawful, and the costs and 
charges, and on payment of five hundred 
dollars to be distributed among the custom- 
house officers in the proportions prescribed 
by law." There was also an averment, that 
the judgment mentioned in the declaration 
was rendered upon a bond executed by Og- 
den, Smedes, and Butler to the United 
States, for the appraised value of the brig 
Hollon and a part of her cargo, by reason 
of the forfeiture mentioned in the warrants 
of remission. The defendant in his plea fur- 
ther alleged, that at the time he was so serv- 
ed with the warrants of remission, Ogden, 
Smedes, and Butler paid him the five him- 
dred dollar's therein specified, and the costs 
of the writs, which he, at the return of the 
venditioni exponas, paid into the registry of 
the district court for the district of Maine, 
and that the said Ogden, Smedes, and Butler 
had previously paid to the person authorized 
to receive the same, the duties required to 
be paid by the warrants of remission. That 
they thereupon demanded of him, that the 
said goods should be discharged from the 
levy, and restored. to them; and that he did' 
accordingly restore them, free from such 
levy, as he was bound to do. The plea then 
recited the return made by the defendant to 
the venditioni exponas, in which all the 
facts before stated in the plea were set forth 
in full. 

To this plea the plaintiffs replied as fol- 
lows: "And the said plaintiffs, as to the said 
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plea of the said defendant, say, that they 
ought not to he barred, &e. because, they say, 
that although true it is that the said AVilliam 
H. Crawford, as such secretaiy of the treas- 
ury of the United States, did make and issue 
the said warrants of remission, as in the said 
plea of the said defendant is alleged, yet for 
replication in this behalf, the said plaintifEs 
in fact say, that heretofore, to wit, at the time 
of the recoveiy of the judgments in the said, 
declaration mentioned, and at the times of 
the issuing of the several executions thereon, 
and of their delivery to the said defendant, 
in said declaration mentioned, and at the 
times of the seizure, forfeiture, and condemna- 
tion of the brig Hollon, her tackle, apparel, 
and furniture, together with certain goods and 
merchandise hereinafter mentioned, and at 
the time of the making and issuing the said 
warrants of remission, and at the time of the 
service thereof on the said defendant, and of 
the payment to him of the sums of five hun- 
dred dollars, and of three dollars twenty-five 
cents by the said Ogden, Smedes, and Butler; 
and at the time of the said defendant's paying 
said two last mentioned sums of money into 
the registry of the said district court of the 
said United States of America, in and for 
the district of Mauae; and at the time of the 
payment of the said duties, costs, and char- 
ges, by the said Ogden, Smedes, and Butler, 
as in the said plea mentioned, Isaac Ilsley was 
collector of duties on imports and tonnage 
for the district of Portland and Falmouth, in 
the said distiiet of Maine, and James C. Jew- 
ett was surveyor of the said district of Port- 
land and Falmouth; and the said Ilsley and 
Jewett being such collector and surveyor, the 
said Ilsley, under, and by virtue of his said 
office, on the fifth day of July, 1813, at Port- 
land, in the said district of Portland and 
Falmouth, and on waters navigable from the 
sea in vessels of ten and more tons burthen, 
seized the said brig Hollon, said brig being a 
vessel of said United States, and owned by a 
citizen thereof, her tackle, apparel, and fur- 
niture, together with certain goods and mer- 
chandise, as forfeited to the said United 
States of America; for this, viz. that on a 
day prior to the day of seizure aforesaid, viz. 
on the first day of June, in the year afore- 
said, at Liverpool, in Great Britain, the goods 
and merchandise aforesaid, the same being of 
the growth, produce, and manufacture of 
Great Britain, and articles, the importation of 
which into the said United States "by the 
statutes thereof in such ease made and pro- 
vided then was prohibited, were put on board 
the vessel aforesaid, with intention of importing 
the same into the said United States, contrarj'^ 
to the true intent and meaning of the statutes 
aforesaid: and afterwards, to wit, on tie said 
fifth day of July, the same goods and mer- 
chandise were accordingly so imported in the 
vessel aforesaid into the said United States, 
contrary to the statutes in such case made and 
provided as aforesaid. And the said plam- 
tiffs further say, that the attorney for the 



said United States, in and for the said dis- 
trict of Maine, afterwards, to wit, on the- 
sixth day of July, in the year aforesaid, by the- 
direction of the said collector, commenced a 
suit in the district court of the United States, 
in and for the said district of Maine, for the- 
recovery of said forfeiture, by filing an in- 
formation or libel in said court against the- 
said brig, her tackle, apparel, and furniture, 
together with said goods and merchandise;^ 
and said suit having been so commenced, the 
said Ogden, Smedes, and Butler, afterwards, 
viz. on the nineteenth day of July, in the- 
year aforesaid, in consideration of the restora- 
tion of said goods and merchandise to An- 
drew Ogden, the claimant thereof, did ex- 
ecute and deliver to the said United States 
then* certain bond or writing, obligatory in the 
penal sum of forty thousand dollars, with con- 
dition, that if judgment should pass against 
the said claimant as to the whole of said 
goods and merchandise or any part thereof, 
and the said claimant should within twenty 
days thereafter pay into court, or to the prop- 
er officer thereof, the sum of 22,361 dollars and 
75 cents, the appraised value of the said 
goods and merchandise, or such part thereof 
as should be decreed by law forfeited, with 
costs of prosecution, then the said bond or 
writing obligatory to be void and of no ef- 
fect, but otherwise to remain in full force, 
power, and virtue. And the said plaintiffs 
further say, that afterwards, viz. on the twen- 
ty-seventh day of May, in the year 1817, it 
was considered and deci-eed by the said dis-^ 
trict court of the United States, in and for the 
said district of Maine, that the said brig Hol- 
lon, her tackle, apparel, and fmniture, and 
the goods and merchandise aforesaid were by 
law forfeited; and that the said appraised 
value thereof, viz. the sum of 22,361 dollars 
and 75 cents should be paid into the said court, 
or to the proper officer thereof, in twenty 
days from the date of said decree, together 
with the costs of prosecution, taxed at 148 dol- 
lars and 92 cents. And the said plaintiffs fur- 
ther say, that more than twenty days after- 
wards, viz. at the September term of said, 
court next following, the said claimants, An- 
drew Ogden and others, having failed to com- 
ply with the terms of the said decree, it was- 
considered, adjudged, and decreed by the said 
court, that the said United States should re- 
cover against the said Ogden, Smedes, and 
Butler, the sum of 22,361 dollars and 75 cents 
debt or damage, and costs of suit taxed at 
14S dollars and 92 cents, and that execution 
should issue accordingly. And the said plain- 
tiffs aver, that the said last mentioned judg- 
ment, so recovered as aforesaid, is one and 
the same judgment with the judgment men- 
tioned in the counts of the said plaintiffs' 
declaration in this suit, and no other. And 
the said plaintiffs also aver, that at the times 
of said seizure, forfeiture, and condemnation, 
and at the time of the rendition of said judg- 
ment, there was no naval officer of the Unitei 
States in and for the district of Portland and- 
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Falmouth aforesaid, and that such forfeiture 
was not recoTered in pursuance or in conse- 
quence of information given to said collector, 
by any person other than the said surveyor 
of the said district of Portland and Falmoutli 
And the said plaintiffs in fact say, that the 
said Ilsley and Jewett, collector and surveyor 
of the said district of Portland and Falmouth 
as aforesaid, were entitled, by the statute in 
such case made and provided, after deducting 
all proper costs and charges, to one moiety 
of the forfeiture so decreed apd recovered as 
aforesaid, to be divided between them in 
equal proportions, to wit, to the sum of 11,- 
ISO dollars 87 cents. And the said plaintiffs 
aver, that the writs of execution in the sev- 
eral counts of the said declaration mention- 
ed, were sued and prosecuted out of the said 
district court, in and for the said district 
of Mame, solely for the purpose of obtaining 
and satisfying the said moiety of said for- 
feiture, to which the said Ilsley and Jewett 
were entitled as aforesaid; of which the said 
defendant had notice, to wit, &c. and that at 
the time of the delivery to the said defendant 
of the said writs of execution, in the several 
counts of the said declaration first respectively 
mentioned, two memorandums in writingwere 
endorsed thereon, the one signed by "William 
P. Preble, Esquire, the attorney of the said 
United States in and for the said district of 
Maine, notifying the said defendant that the 
said execution was for the benefit of the said 
collector and surveyor of the said district of 
Portland and Falmouth, and directing the said 
defendant forthwith to collect the same by 
their order; the other signed by the said 
Ilsley and Jewett, as collector and surveyor, 
requiring the said defendant forthwith to col- 
lect the said execution, and deposit the mon- 
ey agreeably to the precept thereof; and no- 
tifying the said defendant that the property 
in said execution was in them, the said Ilsley 
and Jewett, and requiring the said defendant 
to receive orders from them, the said Ilsley 
and Jewett, and from no other persons what- 
soever in whatever related to the said execu- 
tion. And the said plaintiffs in fact further 
say, that this suit was commenced in the 
name of them the said plaintiffs, for and on 
behalf of the said Ilsley and Jewett, and for 
the purpose of enabling the said Ilsley and 
Jewett to recover their damages for the in- 
jury they have sustained, by reason of the 
misfeasances of the said defendant in the 
said declaration mentioned, and not for the 
benefit, use, or behoof of the said plaintiffs, 
viz. &o.: and this the said plaintiffs are ready 
to verify. Wherefore they pray judgment and 
their damages by them sustained, by reason 
of the said misfeasances of the said defendant, 
to be adjudged to them," &c. 

The defendant demurred generally to the 
replication, and also assigned the following 
special causes of demurrer: "And the said 
Thomas Morris, marshal as aforesaid, accord- 
ing to the form of the act in such case made ■ 
and provided, states, and shows to the court 



now here, the following causes of demurrer 
in law to the said replication, that is to say, 
— for that the said replication is a departure 
from the said first count of the said declara- 
tion, in this, that the said first count pro- 
ceeds upon a cause of action in favour of the 
United States of America; whereas the said 
replication proceeds upon a cause of action 
in favour of the said Ilsley and Jewett, in the 
said replication respectively named. And for 
that the said replication discloses no author- 
ity for the said Ilsley and Jewett to prose- 
cute the said action against the said Thomas 
Morris, marshal, as aforesaid, in the name of 
the said the United States -of America; and 
for that the said replication discloses no law- 
ful and sufficient authority for the said Ilsley 
and Jewett to prosecute the said action 
against the said Thomas Morris, marshal, as 
aforesaid, in the name of the said the Unit- 
ed States of America. And for that the said 
suit is prosecuted in the name of the said the 
United States of America, by an attorney on 
record, other than, and different from the 
attorney of the United States of America, for 
the Southern disti'ict of New York, who is 
appointed by law to prosecute all suits and 
proceedings in this court, for and "on behalf 
of the said the United States of America; and 
for that the said replication is in other re- 
spects imcertain, informal, and insufficient, "~ 
&c. 

The pleadings concluded with a joinder in 
demurrer. 

T. A. Emmet and J. Wells, in support of the 
demurrer, contended: 

(1) That the replication was no answer to- 
the plea, because the remission of the secre- 
tary of the treasury devested as well the 
rights of the custom-house officers as those 
of the United States. The words of the act 
give the secretary power to remit the whole 
penalty, without making any distinction be- 
tween the interest of the United States and 
of the officers. It is a new power created by 
this statute, and is not to be governed by 
analogies, but by the plain words and mean- 
ing of the act itself. These are, that the sec- 
retary may remit the whole penalty, without 
fixing any period at which his pbwer shall 
cease. It is true that the act authorizes him 
to direct any prosecution that may have been. 
commenced for the penalty to be discontin- 
ued; and perhaps it may be gathered from 
this clause, to what time ^the legislature 
meant to limit the exercise of his power of" 
remission. But the inference which is made 
from the word "prosecution" by the plaintiff's 
counsel is incorrect The prosecution is not 
at an end until the money is collected on the 
execution and paid into court, and perhaps- 
not until it has been paid over to the party. 
Until then he has no possession or enjoyment 
of his right, but is seeking it by the aid of 
the law, and this is a prosecution of it. In. 
this case, however, no execution had been, 
issued at the date of the first warrant of re- 
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mission, and at the date of the second a levy 
only had been made, and the goods remained 
in the hands of the defendant. The analogy 
of the king's and president's pardoning power 
does not apply. It is admitted, that were 
this a case of pardon, a judgment would 
have placed the rights of the officers beyond 
its operation. But the power of pardon ex- 
ists in the king independently of any act of the 
legislature. It is a prerogative power, and 
to be controlled by those rules which have 
Tjeen established to prevent its conflicting 
with the powers of the legislature. On the 
other hand the secretary's power of remis- 
sion is conferred on him by the same legis- 
latiu;e from which the custom-house officers 
derive their rights. They who granted these 
-officers their moiety of the forfeiture, had a 
right to provide, that under certain circum- 
stances they should be deprived of it, and, 
in this ease, they did so provide before their 
"bounty was bestowed. Besides, the king's 
j)ardon is an act of mercy; it proceeds from 
his free grace, without being called forth by 
the merits of the ofEender. But the secre- 
tary's power was vested in him for an en- 
tirely different purpose. He cannot exercise 
it unless he is satisfied of the innocence of 
the applicant. The party who asks for it, 
is as much entitled to it, if innocent, as he 
would be to ordinary justice if in a court of 
law. The secretary of the treasury is con- 
-stituted a tribunal to proceed on evidence, in 
-a prescribed manner, for the purpose of sup- 
plying the defective powers of the courts. 
His power is analogous to that of a court of 
equity when revising the pi-oeeedings of a 
'COurt of common law. The cases of Jones 
V. Shore, 1 Wheat. [14 U. S.] 467, and Van 
Ness V. Buel, 4 Wheat. [17 U. S.] 74, which 
are relied on to show that a condemnation 
vests the moiety of the officers so- that it can- 
not be remitted, are not applicable here, as 
the interests of the parties there were en- 
tirly different. Besides, those cases decide 
no more than that the inchoate right of the 
collector, which arises upon seizure, becomes 
absolute by condemnation: but surely, not 
absolute so that the penalty cannot be remit- 
ted. 

(2) The replication is a departure from the 
•declaration. A departure is when the second 
plea does not contain matter pursuant to 
the former, and which does not fortify it. 
Doc. Plac. "Departure," 119; Keb. 124. And 
where general matter is pleaded at the com- 
mencement wfien the special matter might 
have been, the party shall not afterwards 
maintain the general matter with the special 
matter. Willes, 638; Doc. Plac. 121, 123; 3 . 
Hen. VII. p. 5; 37 Hen. VII. p. 5; Co. Litt. 
:204a; Com. Dig. "Pleader,'.' F, 8. 

C3) The action is in a wrong name. The 
xeplieation shows that the plaintiffs have no 
interest, and of course, no right of action. 
The custom-house officers had no right to sue 
in the name of the United States. Nor was 
there any necessity for it. If they have suf- 



fered a wrong by the conduct of the defend- 
ant, they could have brought an action in 
their own names for consequential damages. 

(4) The statute which allows a writ of exe- 
cution to be issued into another district, does 
so only where "the judgment is obtained for 
the use of the United States." 

(5) By Judiciary Act, § 35, it is made the 
duty of the district attorney to prosecute all 
actions in which the United States shall be 
concerned. 

J. O. Hoffman, H. Wheaton, and E. Paine 
for the United States, insisted: 

(1) That the secretary of the treasury had 
no power to remit after condemnation. The 
words of the act may be considered as con- 
elusive on this point. It authorizes the sec- 
retary, when a fine, penalty, or forfeiture 
shall have accrued, to remit such fine, pen- 
alty, or forfeiture, and to direct any prosecu- 
tion that may have been instituted for the 
recovery thereof, to be discontinued. Here 
is a connected phraseology, every word of 
which applies to a state of things before judg- 
ment, but not after. If a judgment has been 
recovered, the fine, penalty, or forfeiture has 
become a debt, and is not included within 
the legal signification of these terms. Nor 
after judgment, would the word "accrue" be 
applicable to a forfeiture. The forfeiture has 
not then merely accrued, it has been recov- 
ered. Nor does a prosecution extend beyond 
the judgment. When that is recovered, the 
rights of the parties have become fixed and 
settled; the law ceases to exert itself judi- 
cially, and only acts ministerially in the vari- 
ous steps of an execution. Recovery, too, 
can only mean the recovery of the forfei- 
ture by a judgment. It is a mistake to sup- 
pose, that these words, and especially the 
word recover, are to be undertsood in an 
ordinary or familiar, in contradistinction to 
a legal or technical sense. The subject to 
which they were applied is peculiarly a legal 
one, and the act is evidently the production 
of persons familiar with legal language. 
Such language, too, having a settled and spe- 
cific meaning, would be preferred to words 
as used in their ordinary and uncertain accep- 
tation. But the word "recovery" cannot, 
without violence, be made to mean any thing 
except a judgment It is attempted to ex- 
tend its signification to the act of the parties 
in receiving the penalty in the money realized 
under the execution. But this is not English 
in any sense. In common parlance, this 
would be called a receipt of the money, and 
not a recovery. A thing is ordinarily said 
to be recovered when the possession of it has 
been lost, but has been regained. And this 
is its only common signification. But in that 
sense, it could not have been used in this 
act. So that we are driven to the adoption 
of its legal or technical signification. And 
that can be nothing but the recovery of the 
judgment. Every subsequent step has its ap- 
propriate legal name. When the property is 
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seized under execution, it is said to be levied 
upon, but not recovered. Wben tUe money is 
paid into court by tbe officer, or paid over 
to the plaintiff, it is so said, but is never 
called a recovery of it Tbe connexion, too, 
of tlais word -with the -word "prosecution," 
proves that it was used in its legal sense, 
Tbe last word "discontinued" can only apply 
to a suit before judgment. An execution is 
said to be stayed. As tbe power of the sec- 
retary, therefore, is conferred by language, 
which clearly contemplates a certain state of 
things, that power must cease, when such 
state of things is determined. But besides 
this manifest intention of the legislature, the 
operation of a Judgment is such as to vest 
the rights of parties, and place them beyond 
the exercise of a power of this description. 
This has been expressly decided in the cir- 
cuit court, for the First circuit. The Mar- 
garetta [Case No. 9,072]; The Hollon [Id. 
6,608]. And it has also been decided, as be- 
tween successive collectors, that the right to 
the forfeiture becomes vested when judg- 
ment is recovered, and before the receipt and 
payment over of the money. Jones v. Shore 
[1 Wheat. (14 U. S.) 462]; Van Ness v. Buel 
[4 Wheat. (17 U. S.) 74]. It is the settled 
law of England, which must have been fa- 
miliar to the framers of this act, that a par- 
don by the king does not afCect the moiety of 
an informer, whose right has become vested 
by a judgment 3 Inst 233; 5 Coke, 51a; 
3 Mod. 56; Cro. Car. 357, 358; 1 Salk. 233, 
234; 3 Inst 238; Strange, 1272; 5 Coke, 51b; 
Cro. Jae. 159; Cro. Car. 199; 5 Co. Litt. 51b; 
Cro. Car. 47; Parker, 280. So in prize pro- 
ceedings, the crown cannot release captured 
vessels after condemnation. 5 C. Rob. Adm. 
l73. It is contended, not only that these an- 
alogies apply to this case, but that the leg- 
islature knowing the effect of a judgment in 
this respect, in the country from which we 
derive our legal maxims and principles, 
would, had they intended that such maxims 
and principles should not be applied, have 
expressly said so, when they were providing 
for a power of remission with reference to a 
pending prosecution, 

(2) The causes of special demurrer, all de- 
pend on the main question, whether the sec- 
retary had power to remit the officers' moiety. 
If he had not, then that moiety stands exact- 
ly as it did before the remission. So much of 
the judgment of the United States remained 
unsatisfied, "whereof execution remained to 
be done." This moiety is, by the acts (Col- 
lection Law, §§ 89, 91; Laws U. S. c. 195, 
§ 18; 4 Bior, & D. Laws, 217 [2 Stat 532]; 
Laws U, S. c. 264, § 3; 4 Bior. & D. Laws, 
306 [2 Stat 606]) which allow it to the offi- 
cers, vested in the United States, for the 
officers' benefit until distribution be made. 
Those acts point out the course of its collec- 
tion and distribution, . and give the officers 
no right to it until that takes place. By the 
ninety-first section of the collection law, it is 
provided, that the moiety of the penalty shall 



be given to the collector, naval officer, and' 
surveyor of the district; or, if there is but 
one of those officers, then to him; but if 
there was an informer, he is to have one- 
haK the moiety, and the officers get only the- 
other half. Here are rights to be settled and 
adjusted. And the eighty-ninth section di- 
rects the collector to make the distribution. 
It is referred to him exclusively, to deter- 
mine who are the officers of the district, and 
whether there is an informer. Under these 
circumstances would not this court, had this; 
action been brought in the names of the offi- 
cers, have said, "you have no rights so set- 
tled that this court can determine what they 
are, or whether all the proper parties are be- 
fore it. Perhaps there is an informer who 
should have been joined with you. Whether 
there is, is a question for the collector, or at 
least for the court where the judgment was 
recovered. The suit should have been brought 
in the name of the United States, who have 
the only right which this court can notice." 
If then, the secretary could not remit this- 
moiety, the United States are not merely 
trustees for the officei-s, to obtain it for them,, 
but they have a direct interest that their 
officers should receive it, as a part of their 
compensation. If the marshal neglects his: 
duty, and does not levy under an execution 
upon the judgment, he is liable to those who 
have the legal property in the judgment, aniJ 
to them only. The officers, besides, have 
something more conferred on them than the 
mere moiety of the forfeiture. They enjoy 
the right, by the express words of the stat- 
ute, of having that moiety, compounded witb 
that of the United States, to be pursued in 
their name, and with all their privileges and 
advantages, until it be finally collected and 
distributed. The United States were thus 
bound to commence this action in their own 
names; the officers had a right to have it 
so commenced; and they could not have 
brought one in their own names. The ac- 
tion was, therefore, rightly brought in the 
name of the United States, and the execu- 
tion was properly issued into the district of 
New York. 

The cause of demurrer, that the replication 
is a departure from the declaration, because 
the latter proceeds on a cause of action, in fa- 
vour of the United States, while the former 
proceeds on a cause of action in favour of 
the officers, is unfounded. The declaration 
discloses the tiTte and complete cause and' 
right of action, which is in the -United States. 
The replication discloses no right of action in 
the officers. It merely states a right in them,, 
wholly different from the right of action; to 
a moiety of the penalty when it shall be col- 
lected. The cause of action is the same in 
both pleadings. It was not necessary, and 
would have been improper to have stated this 
right in the declaration, when the cause of 
action there stated was sufficient without it. 
It could not then be anticipated that the 
present defence would necessarily have been 
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pleaded, even if sueli defence had been 
known. It was time enough to i*eply to such 
<iefence when made; and this is the proper 
^nd only oflSee of the replication. The plea 
stated new matter, and the replication eon- 
tains new matter in avoidance. To maintain 
this point of the defendant's counsel, they 
must establish the exti-aordinary principle, 
that the declaration should be encumbered 
with all such facts as are known to the plain- 
tiff, which would be an answer to any pos- 
sible defence that may also be known to him. 
The last special cause of demm-rer, viz. that 
■none but the district attorney could bring 
the action, also depends on the main ques- 
tion. If the officers are entitled to their 
moiety, notwithstanding the remission, and to 
«ue for it in the name of the United States, 
they ought not to be dependent on the pleas- 
ure of the district attorney, if he chooses to 
prejudge the case and to refuse to bring an 
action. In such case they would be remedi- 
less. The court must have power in a case 
of the kind to authorize another attorney to 
sue. The appearance by attorney, may be 
properly and safely left to be controlled by 
the rules and -orders of the court. And this 
■shows that this objection cannot be taken ad- 
vantage of by special demmrrer, but should 
liave been made on motion in the early stages 
of the suit. But there is no law forbidding 
any attorney to commence a suit, especially 
such an one as this, in the name of the Unit- 
•ed States. The act referred to, only declares, 
that "there shall be a district attorney, whose 
duty it shall be to prosecute all actions in 
which the United States are concerned." 
Here is no prohibition which can support this 
cause of demurrer. If the court were satis- 
laed, as they were by affidavit, that individu- 
als had a reasonable right to have an action 
-commenced in the name of the United States, 
they were right in appointing another attor- 
ney, on the refusal of the district attorney. 

LIVINGSTON, Circuit Justice. This is an 
action on the case for a misfeasance against 
the defendant as marshal of the Southern 
■district of New York. The plaintiffs declare, 
that in September term, 1817, the district 
court for the district of ilaine rendered judg- 
ment in their favour against Andrew Ogden, 
Abraham K. Smedes, and Thomas C. Butler, 
for 22,361 dollars 75 cents debt or damages, 
and also for costs, which judgment in part, 
that is, for 11,180 dollars 87 cents remains un- 
satisfied. That on the 11th September, 1818, 
the plaintiffs issued an execution out of said 
court for this sum, directed to the marshal of 
either of the districts of the United States, 
which was delivered tc the defendant, being 
tlien, and yet marshal of the Southern district 
of New York, on which he returned that he 
had seized goods and chattels of the defend- 
ants therein named, to the value of the whole 
sum, which remained in his hands for want 
of buyers. That on the 28th January, 1S19, 
the plaintiffs issued a second execution, on 



which the defendant again returned that the 
same goods and chattels still remained in his" 
hands for want of buyers. That on the 12th 
August, 1819, they issued a writ of venditioni 
exponas, which the next day was delivered to 
the defendant, who instead of selling the 
goods and chattels which he had seized, de- 
livered them to Ogden, Smedes, and Butler— 
for which this action is brought. 

The defendant pleads— First, the general is- 
sue; and secondly, that Wm. H. Crawford, 
secretary of the treasury of the United States, 
pursuant to the act to provide for jnitigating 
or remitting forfeitures, &c. on the 9th Feb- 
ruary, 1818, did remit under his hand and 
seal to the said Ogden, "all the right, claim, 
and demand of the United States, and of all 
others whomsoever, to the forfeitures for 
which the said judment was rendered, upon 
payment of the duties which would have been 
payable if the importation had been lawful, 
and the costs and charges, and on payment of 
five hundred dollars to be disti'ibuted among 
the custom-house officers in the proportions 
prescribed by law." That on the 19th De- 
cember, 1818, the secretary issued a second 
warrant of remission, the former being thought 
defective, of similar import with the first, and 
on the same terms. That after the receipt, 
and before the return of the venditioni ex- 
ponas, to wit, on the 1st September, 1819, 
these warrants of remi^ion were served on 
the defendant, by Ogden, Smedes, and But- 
ler, who had complied with all the terms 
therein mentioned, and did demand of him a 
restoration of the property mentioned in his 
returns to the executions aforesaid, which was 
delivered to them accordingly. The plea con- 
tains an averment, that the judgment afore- 
said was rendered on a bond given for the 
appraised value of the brig Hollon, and a part 
of her cargo, by reason of the forfeitures men- 
tioned and intended in and by the warrants 
of remission aforesaid. 

The plaintiffs in their replication to the 
second plea admit the issuing of the warrants 
of remission, but say, that at the times of 
recovering the judgment aforesaid, of issuing 
the executions thereon, of the seizure, forfei- 
ture, and condemnation of the said brig and 
cargo, of issuing and serving the said war- 
rants, and of the compliance with the terms 
thereof, Isaac Usley and James C. Jewett 
were respectively collector and surveyor for 
the district of Portland and Falmouth, in the 
district of Maine. That the former, as col- 
lector, on the 5th July. 1813, seized the said 
brig and cargo as forfeited to the United 
States, for certain violations of law in the 
said replication mentioned. That on the next 
day an information or libel was filed in the 
district court for the district of Maine, against 
the same, whereupon the bond aforesaid was 
executed, and on the 27th of May, 1817, 
a decree passed, declaring the said brig and 
cargo "to be by law forfeited," and ordering 
the appraised value thereof to be paid into 
court in twenty days from the date of the 
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•decree, with costs. That at the September 
term of the said court, judgment was render- 
ed on said bond in favor of the Upited States 
with costs of suit. That the collector and 
surveyor (there being no naval officer) Were 
entitled to one moiety of this forfeiture, for 
the purpose of obtaining and satisfying which 
moiety the aforesaid v/rits of execution were 
sued out, of all which die defendant had no- 
tice: and the plaintiffs then aver, that this 
suit, although in their names, is for and in 
behalf of the said Ilsley and Jewett, and to 
enable them to recover damages for the injury 
they have sustained by the misfeasance of the 
defendant, and not for the benefit or behoof 
of the United States. 

To this replication the defendant demurs, 
and for causes shows: That the replication 
is a departure from the declaration, in this: 
that the declaration proceeds upon a cause of 
miction hi favour of the United States, where- 
as the replication proceeds on a cause of ac- 
tion in favour of Isaac Ilsley and James C. 
Jewett, and for that the replication disclosed 
no authority for them to prosecute in the 
name of the United States; and also for that 
by reason ol the matters disclosed in the 
replication, the said writs of execution could 
not lawfully run or be executed elsewhere 
than in the district of Maine; and also for 
that, this action is prosecuted in the name 
of the United States, by an attorney on record, 
who is not the attorney of the United States 
for the Southern district of New York. A 
Joinder in demurrer closes the pleadings. 

The expectation of recovering in this action 
must arise altogether from a supposed want 
of power in the secretary of the treasury to 
remit, after sentence of condemnation, such 
portion of a forfeiture as by law is to be 
•distributed among the officers of the customs. 
Postponing, therefore, for the present, a con- 
sideration of the several causes of demurrer, 
which have been assigned to the plaintiff's 
replication, the court will inquire whether, 
after the remissions stated in the plea, a right 
of action can exist in any shape for the moiety 
lor which the present one is brought; for if 
the right, as well of the United States as ;of 
the collector and surveyor, be extinguished 
thereby, it will follow that no action^ in any 
form, or in any name, can be maintained 
against the defendant for the act here com- 
plained of. 

It is said, that by a decree of condemna- 
tion, a right to a moiety of the value of the 
goods seized, which before was only inchoate 
and defeasible, is consummated and becomes 
so absolutely vested in the custom-house offi- 
cers, as to place it out of the reach of the sec- 
retary of the treasury, whose interference, if 
it can be exerted at all after such sentence, 
must be confined exclusively to that part in 
which the public have an interest. Tiiis ques- 
tion is as new as it is important, and it is 
somewhat extraordinary that it should not 
have sooner occurred, for it is not known 
that a decision of it has ever before been 



necessary in any federal court It excited 
therefore some surprise, to hear mentioned 
among the leading cases, and one which was 
treated as little short of conclusive, by the 
plaintiff's counsel, that of Jones v. Shore [1 
Wheat (14 U. S.) 462]. Whatever language 
may have been used" in the opinion given on 
that occasion, nothing is more certain, than 
that this point did not even incidentally pre- 
sent itself. There had been no remission, so 
that the comrt's attention was not in any de- 
gree drawn to an examination of the secre- 
tary's power. To have circumscribed it there- 
fore within the limits now assigned to i1^ 
without its being called in question and with- 
out argument or discussion, would hardly have 
comported with the decorum due to so high 
and confidential an officer of the government, 
and would have been an unnecessary specula- 
tion at best, by which even that court would 
not have been bound, if the same point had 
afterwards required its decision. All it had 
to do, was to adjust the conflicting claims be- 
tween the representatives of a deceased col- 
lector who had made a- seizure, and his suc- 
cessor who had come into office before judg- 
ment, and of course before the money was 
received. There was no doubt, without ref- 
erence to any authority, that the forfeiture 
in that case was consummated;' but a diffi- 
culty arose under the ■ oUection act, whether 
the proceeds belonged to the collector in office 
at the time of rendering the judgment, and 
the receipt of the money, or to the one by 
whom the seizure had been made. In refer- 
ence to that question and no other, it was 
thought best, there being some ambiguity in 
the act, to consider the time of seizure as fix- 
ing the right, if such seizure were afterwards 
perfected by judgment, whether such judg- 
ment were rendered during the life, or after 
the death of the officer who had made it. 

This judgment proceeded, not more on any 
consideration, than on the hardship of depriv- 
ing a collector, who had incurred all the re- 
sponsibility of making a seizure, and had 
been exposed to much trouble and expense in 
its prosecution, of the fruits of his labour, at 
the very moment perhaps, when a termina- 
tion of the suit was at hand. The decision is 
a reasonable one, and yet without any disre- 
gard of English authorities, a different rule 
might very well have been adopted under our 
act; and one which, as a general and pros- 
pective one, would have opei-ated just as well 
and as equitably between collectors in and 
out of offi'^e. So far, indeed, from its being 
necessary to express an opinion as to the 
point of time, after which the secretary's con- 
trol over a forfeiture ceases, (for the money 
had already been received,) it is admitted by 
all the counsel, that the penalty or forfeiture 
might be released at any time before pay- 
ment to the collector; and Mr. Penlaney, in 
defining the word "recovered," on which so 
much emphasis has been laid on the present 
occasion, says that it means "adjudged and re- 
ceived.'* The present case then is entirolv 
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different from the .one on which these remarks 
are made, and can therefore, receive no light 
whatever from it But although the supreme 
court has not settled the present question, 
there can be no doubt that the circuit court 
for the Massachusetts district has denied, in 
terms not to be misunderstood, the power of a 
secretary to remit after a sentence not ap- 
pealed from, any portion of the forfeiture giv- 
en by law to a collector. Although both the 
cases of The Margaretta and of The HoUon 
were disposed of on other grounds, it appears 
to be the expression of a judgment formed on 
great deliberation, and therefore entitled to 
the same high consideration in which all the ' 
decisions of that court are so deservedly held; 
and it is said without aft'eetation, that not un- 
til after great hesitation, did this court come 
to a difCerent conclusion. 

It wall not be denied that where a subject 
in England acquires title to a thing forfeit- 
ed for a crime or misdemeanor, to the king, 
although he may pardon the offence, so as to 
arrest the punishment of the party, and re- 
move any disability which has been incurred, 
yet such act of grace shall not operate to the 
injury of third persons, so as to deprive them 
of vested rights. And this is in conformity 
with a maxim of the common law, "Non 
poterit res gratiam facere, cum injuria et 
damno aliorum." This is, and ought to be so, 
wherever the forfeiture is to the party ag- 
grieved. It may also be, the ease in a qui tam 
action, that a pardon does not discharge that 
portion of the penalty which goes to the 
plaintiff. So where the law, as in cases of 
game, divides the penalty between an inform- 
er and the poor, the crown having no interest 
a pardon is no bar to the filing of an informa- 
tion. And it may be admitted generally, that 
wherever an individual has an interest in the 
thing demanded, distinct from that of the 
crown, whether by the common or statute 
law, and in many cases whether a suit has 
been commenced or not, the king has no power 
over it So also in eases of prize, a sentence 
of condemnation may place the title of the 
captor beyond the reach of prerogative. That 
these limitations have taken place in England 
on the power of the crown, and very naturally 
and properly, may be conceded, and the 
plaintiff's title acquire no additional strength 
from the admission. For before there can be 
any application here of the principles of these 
decisions, or any analogy can be shown be- 
tween the cases cited, either from the courts 
of common law, or from those of prize, and 
the one now under consideration, it should ap- 
pear that the title of the plaintiffs and the 
power of the secretary to remit, bear some re- 
semblance to the private rights mentioned in 
the books, and the pardoning power of the 
crown. The rights acquired in England, and 
which have been so sedulously and so laud- 
ably guarded by the courts of that country, 
are either derived from the positive provi- 
sions of a legislative act, not defeasible on 
any contingency, or in virtue of the common 
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law, or in consequence of captures jure belli; 
whereas the right to which it is expected that 
the same protection will be extended here-, is- 
derived under an act of congress, which, at 
the very time of conferring it, holds out an in- 
timation in what manner, and by what au- 
thority it may be defeated, and be rendered 
nuU and unproductive. 

Again, the king's right to pardon is a branch 
of his prerogative, which is exercised inde- 
pendently of any power conferred on him by 
the act of parliament which creates the of- 
fence. All, which the law does, is to declare 
the crime; to provide for its punishment; 
and sometimes it annexes a penalty which 
goes to an informer, or to the party grieved, 
or to any one who will sue for the same. In 
all these cases, the law is silent as to any 
right of the crown to pardon, or as to the ex- 
tent to which such power shall be exercised. 
Whenever, therefore, this prerogative, al- 
though inherent in the crown, and inseparable 
from regal dignity, was interposed in the cas- 
es which have been put, it was reasonable 
and to be expected, that courts would restrain 
it within such limits, as to prevent its in- 
fringing on private rights. But does the same 
reason exist for a similar restriction on the 
power of the secretary? The right to any 
part of a forfeiture in a custom-house officer, 
it is true, is founded on an act of congress. 
But the same authority as has just been men- 
tioned declares how it shall be asserted, and 
in what way it may be defeated; so that it 
is a right, contingent in its very inception. 
Nor is it in virtue of the pardoning power 
vested by the constitution in the president, 
that these remissions take place, which it 
might then be proper to restrain within the 
same limits, If it should be attempted to be 
so exercised as not only to remit the punish- 
ment of the offender, but to defeat any pri- 
vate interest which had attached on commis- 
sion of the act which was pardoned. These 
forfeitures, on the contrary, are released in 
virtue of an authority specially delegated to 
the officer at the head of the treasury. It is 
a power not only to remove a disability, con- 
s^uent on some breach of the statute, but 
more particularly for the purpose, and for 
which it is more frequently exerted, of miti- 
gating, and remitting forfeitures. And it is 
not perceived how any citizen can reasonably 
object to having such a claim submitted to 
the same responsible officer by whom those 
of the United States are to be adjudged. 

Instead then of recurring to English deci- 
sions, which are predicated of a different 
state of things, and adapted to a different 
code of laws, we shall probably be led to a 
more correct conclusion, by looking only at 
the different acts of congress which have been 
passed in relation to this subject, and at the 
practice, which, from an early period to the 
present day has been pursued under them, 
without a complaint being heard from any 
quarter, until the one which has grown out 
of the present remissions. 
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A system of revenue laws must necessa- 
rily contain so many and such minute pro- 
visions, enforced by a coresponding num- 
ber of penalties and forfeitures, as frequent- 
ly to subject to difficulties tbe most upright 
and vpary merchant, and expose his property 
to seizure and confiscation. That such cases 
must occur was early foreseen, and yet it 
was not thought proper to trust any court 
with the power of acquittal founded solely 
on the innocence of liie party. See The Wil- 
liam Gray [Case No. 17,694]. If the tribu- 
nal having cognizance of the fact of forfei- 
ture, might also have inquired into the quo 
animo, a sentence of confiscation would nev- 
er have been pronounced, if the innocence 
of the claimant had been made out; and 
the present difficulty could not have occur- 
red. And in such cases, if by newly discov- 
ered testimony his innocence might be made 
to appear even after judgment, it is perhaps 
not saying too much, that a court would not 
have been unwilling (merely because the 
, right of a collector had thereby become ab- 
' solute,) to stay proceedings on its own sen- 
tence, and to vacate it altogether, if justice 
required it At any rate, on an appeal, this 
testimony would be received, and the first 
sentence reversed. 

The legislature, however, has thoiight 
proper, in order to arrive at the same end, 
to prescril>e a different course. If the fact 
be made out, which, by law, produces a for- 
feiture, a court is bound to pronounce sen- 
tence accordingly. But to have left the sys- 
tem here would justly have exposed the 
American government to the charge of in- 
justice in making no discrimination between 
the innocent and guilty. Provision, there- 
fore, was made to rescue property which 
might innocently become liable to forfeiture 
from the penal sanctions of the law. By 
the eighty-ninth section of the collection law, 
the collector is enjoined to cause suits to be 
commenced for all penalties, and to prose- 
cute them to effect, and is to receive from 
the court the sums recovered, and on the re- 
ceipt thereof, is to distribute the same ac- 
cording to law. The ninety-first section of 
the same act declares, that all fines, penal- 
ties, and forfeitures, recovered by virtue 
thereof, after deducting all proper costs and 
charges, shall be, one moiety for the use of 
the United States, and the other moiety for 
the collector, and cei-tain other officers of 
the customs. This act passed March 2, 
1799. The first act regulating the collection 
of duties and containing a similar provision, 
passed 1st September, 1789 [1 Stat. 55]. 

Both these laws require of the court, 
where the prosecution is depending, to hear 
and determine the cause according to law; 
which can only mean, that if the fact which 
works a forfeiture be proved, the court must 
decide without reference to the innocence 
of the person to whom the forfeited article 
belongs, From 1789 until 1797, no mitigat- 
ing control was vested any where, unless 
S:6fed.cas.— 85 



the same resided in tKe president in virtue 
of his own constitutional right to grant re- 
prieves and pardons for offences against 
the united States; and if under this author- 
ity these remissions had taken place, it 
might with reason be contended, even in the 
absence of any adjudged case that he could 
not, either before or after judgment, release 
the shares of the public officers. On the 
3d of March, 1797, after the hardships and 
injustice of the existing system, must have 
been felt, in leaving liable to sequestration, 
property whose owner had been guilty of no 
wilful neglect or fraud, the legislature for 
the first time, conferred on the secretary of 
the treasury the power in question. An act 
which then passed [1 Stat. 506], authorizes 
him in a mode therein prescribed, to miti- 
gate, or remit altogether, any fine, forfei- 
ture, or penalty, or any part thereof, if in 
his opinion the same shall have been incur- 
red "without wilful negligence or any inten- 
tion of fi-aud, in the i>erson or persons in- 
curring the same," and to direct the prosecu- 
tion, if any shall have been instituted for 
the recovery thereof, to cease and be discon- 
tinued, upon such terms or conditions as he 
may deem reasonable or jusL 

As this act was the first of the kind which 
had been passed, and not until the law for 
the collection of duties had been in force 
for several years, during which period many 
seizures for forfeitures had been made, it 
vei-y properly contained a proviso, to pre- 
vent its affecting private rights or claims to 
any part of such forfeitures, in case a prose- 
cution had been commenced, whether judg- 
ment were passed or not, before the passage 
thereof, or of any other act relative to such 
mitigation. This proviso, whUe it bespeaks 
a solicitude in the legislature not to inter- 
fere with vested rights, shows that all 
claims founded on seizures made after the 
passing of such laws, were to be subject to 
the secretary's examination, precisely in the 
same way with those of the United States. 
This act, which was temporary, was made 
perpetual by a law passed the 11th Febru- 
ary, 1800 [2 Stat 7]. 

It is impossible to peruse these acts with- 
out assenting at once to the liberality and 
justice of their provisions; nor can we for- 
bear remarking that no limit is any where 
prescribed to the secretary's power, as to 
the time when it shall be exercised, other 
than that it must be during the prosecution. 
The legislature thought it a sufficient spur 
to the interest, and an ample remuneration 
for the vigilance and labour of the custom- 
house officers, to leave undisturbed their 
participation in the fruits arising from ev- 
ery criminal violation of law (if such ex- 
pressions ma> be used). But to permit them 
to divide the property of- an unfortunate and 
innocent merchant, was considered as at war 
with the first principles of morality and jus- 
tice. When a claim, therefore, of this na- 
ture is asserted, no court can be blamed for 
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looking at it with more than ordinary jeal- 
ousy, nor for withholding its sanction so 
long as a reasonable doubt of its validity 
shall remain. If goods are unladen from a 
vessel without a permit, of the value only 
of four hundred dollars, the vessel, what- 
ever it may be worth, is absolutely forfeit- 
ed. Now, after the government is satisfied 
of the entire innocence of the owners, and 
has remitted the whole penalty under a law 
in force at the time of seizure, can it be en- 
dured -that a collector shall be permitted to 
enforce his title to any part of it, merely 
because, after a few proclamations, rapidly 
succeeding each other, a court has declared, 
which was never disputed, that a forfeiture 
had taken place? Is it right, is it just, is it 
honest, that it should be so? 

Rather than lay hold of a technical term, 
which, after all, may not have been used in 
such sense, in support of a claim which has 
so little to recommend it, every disposition 
will be felt to give the law, if it can be done 
without a palpable violation of duty, such 
an interpretation as will best promote the 
benevolent and equitable intentions of the 
legislature, and wiU extend relief to every 
portion of the property, so long as it has 
not been converted into money, and paid to 
the collector. It will not readily fetter itself 
with cases of doubtful application, nor con- 
sider a pardon and a remission under this 
act as convertible terms, nor impose on the 
latter the same restrictions and limitations 
which it has been thought proper to pre- 
scribe for the former. A pardon, as the very 
term imports, is an act of mercy and fa- 
vour, and generally supposes its object 
guilty. A remission, on the contrary", is an 
act of justice, and cannot be obtained, un- 
til the entire innocence of the petitioner be 
established, not by testimony taken es parte, 
but after full notice to the proper officer of 
the government, and to the collector who 
made the seizure. 

But it is said, that after a recovery, that 
is, after sentence of forfeiture, the power 
of remission may still apply to the share of 
the government, but cannot be exercised over 
the part claimed by the collector and his 
associates. No such distinction is found in 
the act. If such sentence be a bar to an in- 
terference with the share of these officers, 
it is not perceived why it should not also 
withdraw the case from the secretary's cog- 
nizance, as it regards the intex-est of the pub- 
lie; for he has no better or larger right to 
release the latter, than the former. But is 
the term "recovery," on which so much 
stress is laid, of so much value and effect, 
and so very appropriate and inflexible in its 
meaning, as necessarily and absolutely to 
be limited in its signification to the time of 
rendering judgment, and susceptible of no 
other signification whatever? The court 
feels no obligation to attach so much im- 
portance to this term. In the formal and 
solemn language of a common law record, it 
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is considered that a party recover, and if the 
legislature had been speaking of proceed- 
ings in courts of common law only, and no 
light had been afforded by other parts of the 
act, some argument might have been drawn 
from the use of that word. But as most of 
the proceedings to which this power applies 
are necessarily in rem and in the admii*alty, 
in whose judgments or decrees in such cases 
this term never occurs, there is no reason 
for applying to it any other than its popu- 
lar, ordinary, and vulgar meaning, which is 
to regain the possession of something which 
may have been lost or taken away, or to re- 
duce to actual possession something to which 
we have or may assert a claim. Now a 
judgment has no such effect; It does not put 
the party in possession of the thing claimed. 
Nothing, therefore, is recovered within the 
meaning of this law, untU it is "adjudged 
and received." 

But this is not the only term used by 
which the secretary's power is to be tested. 
He is to direct the prosecution to cease and , 
be discontinued. Now a prosecution in legal 
or common phraseology, is not at an end so 
long as an execution be necessary to produce 
the fruits of it. It is the last, but a very 
important step, and one which must take 
place if no settlement intervenes, and be 
actually executed before there is an end 
of the prosecution. If then the secretary 
may direct a prosecution to cease, what 
right can a court have to limit his power to 
one stage of it, more than to another? 

Under the interpretation contended for by 
the plaintiffs, it would be very difficult in 
many cases to obtain a remission, however 
good a titie the party might make out, for 
more than a moiety, and perhaps not even 
for so much. A court is not bound, on the 
appearance of a petition, to stay its proceed- 
ings on the libel. What then is an innocent 
man to do? He cannot deny the forfeiture, 
and if he does, witnesses are at hand to 
prove it. In this dilemma he presents his 
petition, but before the facts can be proved, 
stated, and transmitted to the treasury, or 
before the secretary has pronounced judg- 
ment on them, a sentence passes, after 
which, if a remission come, he must be con- 
tent to lose the one half, if not the whole 
of his property; not because its value has 
been received by the collector, but because 
the sentence has ascertained what was ad- 
mitted from the beginning, that a forfeiture 
had accrued. In this very case sentence 
was pronounced, as appears by the decree 
itself, without even a claim being filed, and 
while a petition for remission was lying in 
the secretary's office. But at what epoch, it 
is asked, is this power to cease? Shall it 
extend even to the money after it has been 
received and distributed? When a secretary 
shall act at so late a period as is here put, 
it will be time enough to decide whether he 
has not transcended his authority. If it be 
admitted that such an exercise of power 
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•would be estraTagant and illegal, it -will not 
lollow that prior to a receipt of the money. 
It may not legitimately he exerted over the 
Tvhole subject. 

This view of the act derives much support 
from the uniform practice of the treasury. 
It is believed that every secretary has re- 
mitted the whole of a forfeiture even after 
-condemnation, and it is not linown that his 
right so to do has, until very recently, been 
-called in question. Considering the charac- 
ter and aclinowledged legal talents of the 
gentlemen who have successively been at 
the head of this department, a court may 
.■acquiesce in an interpretation which they 
have given to the act, without much danger of 
falling into error. Nor can such remission 
"be regarded as a mere ministerial act. It 
liartalies much of a judicial character. It 
•cannot be made but on evidence regularly 
taken, so that his act in deciding on the in- 
Tiocence of the claimant is as much a judicial 
one, as is that of the court in pronouncing 
-on the fact of forfeiture. Perhaps after aU, 
.as the secretary has jurisdiction of the mat- 
ter, he had better be regarded not only as 
the proper person to afford relief, but as the 
•sole judge of the extent of it, and of the 
time after which it cannot be granted. 

Upon the whole, the opinion of the court 
•on this part of the case is, that as a seizure 
is made, with full knowledge in the col- 
lector of this power in the secretary, he can- 
not be regarded as aggrieved by its exercise, 
so long as the property, or the bond given 
for its value, remain in possession of the 
-court, and the money has not bgen received 
by the collector. 

The special cause of demurrer will now be 
•disposed of. The first cause assigned is, that 
the replication is a departure from the dec- 
laration, in as much as the latter proceeds 
rupon a cause of action in favour of the Unit- 
>ed States, whereas the replication discloses 
•a cause of action in favour of Isaac Ilsley 
:and James O. JewetL A departure in plead- 
ing takes place, when a second plea contains 
matter not pursuant to the former, and 
which does not fortify the same,— with per- 
haps this qualification,— that if a matter be 
pleaded which could not have been shown or 
stated in the former plea, such new matter 
will not always be a departure. It is cer- 
tain that courts, to avoid multiplicity in 
l>leading, reluctantly admit any matter to be 
alleged in a subsequent plea, which might 
Tiave been sooner set forth. Thus, in a pr^e- 
'Cipe quod reddat, if the tenant plead that the 
land was devised to him, and the plaintiff 
reply infancy, the defendant cannot rejoin, 
that by custom infants may devise; this be- 
ing a departure; because he ought, as the 
court say, to have pleaded this matter in 
the first instance. If performance of cove- 
nants be pleaded, and theplaintiff replies that 
the defendant did not do such an act ac- 
cording to the covenant, the defendant can- 
Jiot in his rejoinder say that he offered to 



do it, and the plaintifE refused— for the ten- 
der and refusal should have been set forth 
in the plea. A defendant pleaded in bar a 
lease for 50 years, made by a corporation, 
and afterwards in his rejoinder, pleads a 
proviso in a statute, which makes such 
leases good for 21 years,— this was also, and 
for the same reason, adjudged a departure. 
It is given as a rule in Doctrina Placitandi 
that if a general matter be pleaded, where 
the special matter might have been pleaded, 
the party shall not maintain the general 
with the special matter. Nor is the rule, 
which in the case of new matter being al- 
leged, permits the other party also to allege 
new matter in avoidance of it, at variance 
with the one just mentioned; for if the new 
matter here intended, be something which 
the party against whom it is alleged had no 
opportunity of knowing before, the one rule 
will consist and be in harmony with the 
other. In later times the same rule has been 
recognised and enforced. In Willes, 639, 
the defendant in trespass pleaded his taking 
the cattle, damage-feasant, and in his re- 
joinder, for a surcharge of common. The 
court thought this a departure, as the sur- 
charge might have been pleaded at first. In 
answer to these eases, it is said that an as- 
signee of a chose in action may sue at law 
in the name of the assignor, and that if an 
obligor plead a release from the obligee in 
whose name the action is brought, executed 
after notice of the assignment, a replication 
which states such assignment and notice 
will be good. This may well be, for non 
constat that the assignee had any notice of 
the release until it was pleaded; or it may 
be allowed in this way, to allege a fraud in 
the defendant, which defeats his bar. With- 
out inquiring whether courts of law would 
not have done better to leave assignees to 
the exclusive protection of a court of equity, 
it is sufficient to remark that the new matter 
set forth by the plaintiffs in their replica- 
tion was not only in their knowledge at the 
time of filing their declaration, but was the 
very ground on which they expected to ren- 
der the marshal liable; and that so far from 
fortifying their declaration, it shows that 
the United States, who are plaintiffs on rec- 
ord, have not only no interest in ihe action, 
but that they have done all they could do to 
release the same. Nor is this new matter 
alleged with the view of setting aside the 
defence on the ground of any fraud in the 
United States or their officer. The court is 
of opinion that the first cause of ^demurrer 
is good. 

The second is, that no authority is disclos- 
ed by the replication to prosecute in the 
name of the United States. It has been at- 
tempted to avoid the force of this objection 
by considering the real plaintiffs in the char- 
acter of assignees of the judgment, although 
no assignment is set forth^ nor is it pretend- 
ed that any exists— or by regarding the Unit- 
ed States as trustees for the collector and 
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naval officer, who have, therefore, a right to j 
use their name. It will he going further 
than has yet heen gone, for a court of law to 
consider persons in the situation of their 
collector and naral officer as assignees of a 
judgment, or the United States as trustees 
for their use, merely because, if the money 
had been received, they would have been en- 
titled to a share of it. But if the United 
States were their trustees, and they have 
released the judgment, it is no reason why 
the cestui que trust should" not be bound at 
law by such release, as no fraud can be sup- 
posed in the government or its officer, nor is 
any pretended. It is not fit, after such an 
overt act on the part of the United States, to 
permit individuals who may think them- 
selves injured by it, to enforce in their name, 
and that too in a court of common law, a de- 
mand which they may suppose themselves to 
have against the marshal for giving effect to 
such release. If they have been injured by 
the officer, for it is against him that a recov- 
ery is sought, it is better to force them to 
sue in their own name, if they have any 
cause of action, than to embarrass the rec- 
ord with legal and equitable interests, which 
must always be more or less productive of 
confusion and embarrassment. Nor should 
a party lightly be peimitted to avail himself 
of the advantage of suing in the name of the 
United States, when the action is brought 
exclusively for his own benefit, and he can 
sue if his claim be a good one, in his own 
name. Nor should any facili^ in a case like 
this be afforded, if not a matter of strict 
right, to sue a public officer in the name of 
the United States, when it appears that the 
only demand, if there be any, ai-ises out of 
his obedience to the mandate of an officer 
designated by law to act in the premises. 

Another cause of demurrer is assigned 
which the court is also strongly inclined to 
consider a fatal one. It is the one which 
arises from a disclosure of the fact in the 
replication that the writs of execution which 
issued from the district court of Maine, were 
for the sole benefit of Ilsley and Jewett, and 
it is therefore asked what right these gen- 
tlemen had to direct an execution to any 
other but to the marshal of that district. 
Executions on judgments in courts of the 
United States obtained for their use, may 
run into any district or territoiy. This is a 
high privilege, to enable the government to 
collect their debts with greater facility than 
other creditors, and is therefore carefully 
confined to such cases alone. If then, the 
court" cannot regard the interests of Ilsley 
and Jewett, so far as to permit them to sue 
in the name of the United States, they ought 
not to object to their being considered for 
every other purpose as the real and only par- 
ties whose rights are to be protected; and 
then, whence is derived their title to send 
into this district an execution on a judgment 
obtained elsewhere, and in which at the time 
of its issuing they admit the public had no 



interest whatever? In answer, it has been 
said, that the judgment being originally for 
the use of the United States, the terms of 
the act are satisfied. This may be, and be- 
ing never veiy solicitous to construe an act 
by its spirit, where it can be avoided, this- 
point, although not free from doubt, will be- 
left undecided: and yet, if ever an act were- 
done contrary to the manifest intention of 
the legislature, it is the one we are now ex- 
amining, and never was there a fitter occa- 
sion for applying the maxim of "eessante 
ratione, cessat et ipsa lex." 

The court will also leave undecided the- 
question whether an action will lie for an in- 
dividual for a tort done to the United States- 
by a marshal, in not executing a writ issued 
in their favour, because such individual may 
consider himself aggrieved thereby in conse- 
quence of some interest he may have, or 
suppose himself to have, in such process. 

The last cause of demm-rer assigned, which 
the court also considers as a good one, is, 
that the action is prosecuted in the name of 
an attorney who is not disti-ict attorney, ta 
whom is exclusively confided the conduct of 
actions in which the government is interest- 
ed. The only answer we have heard to this- 
objection, which is not a sufficient one, is 
that non constat that the attorney on record 
is not the district attorney. The court judi- 
cially knows this officer— his commission is 
shown to it— he acts in presence of the comi: 
in all criminal prosecutions, and on all occa- 
sions where the interests of the United 
States are concerned; and whenever he does^ 
appear on record, it is in his official charac- 
ter. The court, therefore, can and ought to 
take notice of such an objection whenever 
its attention is drawn to the fact; and al- 
though it may not in ordinai-y cases, imless 
under special circumstances, call for the pro- 
duction of any authority for an attorney of 
this coxu-t to appear in a particular suit, yet 
knowing that the United States have an at- 
torney of their own, no other should merely 
at the instance of an individual be pennitted 
to act in his place. 

It should be mentioned here, that the gen- 
tleman who appears on the record as attor-. 
ney for the plaintiffi, was appointed by the 
comrt, tmder an impression that in some cases 
an individual might have a right to prose- 
cute in the name of the United States, in 
which if the district attorney refused to ap- 
pear, the court might empower some one to 
act in his stead. Whether this be correct or 
not, the court is now satisfied that the dis- 
trict attorney was right here in refusing to 
act, and that the real plaintiffs, if there be 
any cause of action against the marshal, 
should have sued in their own names. A 
suggestion was made, although it did not ap- 
pear to be relied on, that these very ques- 
tions, or some of them, had been decided by 
the district couit of Maine and between 
these same parties. If so, such judgment 
should have been spread on the record; but. 
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iu looking at the proceedings of that court 
on the petition of Ogden, Smedes, and But- 
ler, it does not appear on what ground the 
prayer of it was rejected, and most certainly 
■several of the questions which hare been 
made here, could not have occurred on that 
■oeeasioru 

Judgment must be entered for the defend- 
.ant. 

PChis judgment was affirmed by the supreme 
■court. 10 Wheat. (23 U. S.) 246.] 



Case 2^o. 15,817. 

UNITED STATES t. MORRISON. 

[Chase, 521.] i 

■ Oircuit Court, D. South Carolina, June Term, 

1869. 

Postmaster— LiABiLiTT fou Sdrkender to Con- 
federate Government — Coercion — 
Belligerent Rights. 

1. The policy of the United States requires 
postmasters and their sureties to be liable in 
all events: no accident or misadventure will 
excuse them. 

2. The only exceptions are those provided for 
by the acts of congress; being losses occasioned 
by the Confederate forces or guerrillas, or such 
as are occasioned by any other armed forces. 

3. No surrender of the property of the post- 
office department to the Confederate govern- 
ment under any other than the coercion of 
Armed force can excuse a postmaster. 

4. The whole existence of the Confederate 
government was a continued rebellion against 
the lawful government of the United States; 
and no one can be protected by the sanction 
■of its authority save in acts of war. 

5. The national government conceded bellig- 
■erent rights to the armies of th*e Confederate 
States, and acts of a strictly military ehg,r- 
acter, performed under military authority may 
be protected by this concession. 

Morrison was appointed postmaster of the 
United States at Winnsboro, South Carolina, 
and as such executed the proper official bond 
with sureties, on December 20, 1859. His ac- 
counts were settled by the United States 
post-office department up to May 31, 1S61, on 
T?hich day after allowing him his legal com- 
missions, &c. he was found indebted to the 
United States in the sum of seven hundred 
and seventy two dollars and twenty seven 
-cents. In 1867, the United States brought 
suit against him for this sum, and the cause 
•came on before a jury. After proving the ac- 
■ceptance of the office, the execution of the 
bond and the statement of the account find- 
ing the above balance against him, the gov- 
■ernment rested its case. The defendant then 
offered testimony to prove that he had re- 
■ceived an order through the mails from the 
post-office department of the Confederate 
States, under whom he continued to exercise 
the functions of postmaster, to forward to 
Richmond all stamped envelopes of the Unit- 
•ed States in his possession, and that having 
stamped envelopes to the amount of fifty one 



1 [Reported by Bradley T. Johnson, Esq., and 
bere reprinted by permission.] 



dollars and seven cents, he accordingly did 
forward the same to Richmond, He further 
proved that he had carefully kept United 
States postage stamps entrusted to him while 
postmaster before the war, to the amount of 
one hundred and thirty one dollars and sixty 
two cents,, but that soldiers of General Sher- 
man's army, passing through Winnsboro in 
I860, had broken into his house and destroyed 
those stamps. He therefore claimed a credit 
in his account for these two amoimts. 

Mr. Corbin, U. S. Dist. Atty. 
ilr. Conner, for defendant 

At the conclusion of the argument and pre- 
vious to the charge of the Chief Justice, Mr. 
Corbin submitted the following prayer to the 
court: 

The court is requested to charge the jury, 
1. That if the defendant Morrison accepted 
the office of postmaster at Winnsboro, S. C, 
on December 20, 1859, and bound himself to 
keep safely all the public money collected by 
him or otherwise at any time placed in his 
possession and custody, till the same was or- 
dered by the postmaster-general to be trans- 
ferred orpaid out, . ... . and faithfully ac- 
count with the United States in the matter 
directed by the said postmaster-general, for 
all moneys, postage stamps, stamped en- 
velopes, &e,, &c., which he as postmaster, or 
as agent and depositary, should receive for 
the use and benefit of the postmaster depart- 
ment; and if he entered upon the duties of 
that office, and continued therein up to May 
31, 1861, and received the salary and com- 
missions allowed by law therefor, he must 
be held strictly to the imdertaking in his 
bond; and if the evidence shows that during 
his continuance in said office, as postmaster, 
there came to his hands property of the Unit- 
ed States to the amount of seven himdred 
and seventy-two dollars and twenty-seven 
cents, which he has not accounted for, or 
paid over, as required by the postmaster-gen- 
eral, then a verdict for said amount, with in- 
terest at the rate of six per cent, from the 
date of the default, must be rendered for the 
plaintiff. 

2, That the defendant Morrison did, in pur- 
suance of the order of the post-office depart- 
ment of the Confederate States, forward to 
that office at Richmond all or any portion of 
the property of the United States, to wit, 
fifty-one dollars and seven cents in stamped 
envelopes, is not a proper accounting to the 
government of the United States therefor, and 
does not bar the right of the United States to 
recover judgment against said defendant and 
bis sureties for the same. 

3, That said Confederate States or govern- 
ment was an unlawful combination of divers ' 
pei-sons, engaged in unlawful insurrection 
and rebellion against the government of the 
United States, and within the territory there- 
of, unlawfully usurping the powers of gov- 
ernment, and as such it continued to be un- 
recognized as having any lawful existence. 
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till suppressed by the military power of the 
United States; henee neither said Confeder- 
ate govemment, nor its officers, or agents 
could originate any legal action, or issue any 
order which the defendant Morrison was 
bound to ohey. 

4. That the surrender of the fifty-one dol- 
lars and seven cents, in stamped envelopes 
belonging to the United States, by defendant 
Morrison, on the order of the Confederate 
government, received by him through the 
agent of the mails, was not a surrender or 
yielduig up of the United States' property un- 
der the pressure of irresistible force, but a 
violation of the condition of his official bond, 
unauthorized, and contrary to law. 

5. That the destruction of the one hundred 
and thirty-one dollars and sixty-two cents in 
postage stamps, by the United States' forces, 
is no defense to this action, unless he, Mor- 
rison, postmaster, shows affirmatively: 

1. That he was loyal to the government of 
the United States. 

2. That such destruction occurred without 
his negligence or default 

CHASE, Circuit Justice (charging jury). 
We shall decline to give the instructions ask- 
ed for by the counsel for the government, ex- 
cept so far as they are embodied in what we 
shall now proceed to say. The policy of the 
government of the United States, in respect 
to the business of the post-office department, 
requires that principals and sureties upon the 
bonds of postmasters shall be held liable at 
all events. The decisions of the courts have 
constantly affirmed this doctrine. Neither 
robbery, nor theft, nor misadventure of any 
kind, except perhaps, when caused by the ac- 
tion of the govemment itself, will excuse a 
postmaster or his sureties. It is admitted, in 
accordance with this principle, that the pres- 
ent defendants are liable to the amount of 
three hundred and seventy dollars. But, it is 
claimed, that the postmaster, and, of course, 
his sureties also, are relieved, as to certain 
other liabilities assessed against him by the 
government. This relief, under the acts of 
congress, can arise only in two ways either 
through acts of Confederate ti'oops, or through 
acts of the national troops. No relief could 
arise under any authority of the Confederate 
government. That government was founded 
in an attempt to throw off the authority of 
the United States, and establish an inde- 
pendent republic. If that attempt had suc- 
ceeded, all transactions authorized by the 
Confederate govemment must doubtless have 
been recognized as lawful. But in the ab- 
sence of success, that government was itself 
unlawful. Its whole existence was a con- 
tinued rebellion against the lawful govem- 
ment of the United States. No one could be 
protected in any action by the sanction of its 
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authority. The only exception to this are 
acts of war. The National government, in its 
exercise of a sound discretion, conceded bel- 
ligerent rights to the armies of the insur- 
gent states during the late civil war; and acts 
of a strictly military character, performed 
under military authority, may be protected 
by this concession. This, however, has noth- 
ing to do with the present case. It is not pre- 
tended that the postmaster failed to account 
to the government in consequence of any 
military orders; nor, indeed, would military 
orders for such a purpose constitute a defense. 
But the congress of the United States, sensi- 
ble of the hardships which must attend the 
vigorous enforcement of the rule to which we 
have adverted, against postmasters for de- 
faults occasioned by the late civil war, has 
thought fit to afford them a certain measure 
of reUef. The act of 1864 [13 Stat. 62] au- 
thorizes the postmaster-general to credit post- 
masters for certain losses occasioned by the 
Confederate forces or Rebel guerrillas. This 
relief is confined to loyal postmasters. The 
act of 1865 [Id. 50o] extends the same relief 
to eases where the losses are occasioned by 
armed forces other than those of the so- 
called Confederate States. If you find, there- 
fore, that part of the loss in the present case 
was occasioned by armed forces other than 
those of the Confederate States, at the place 
where this post-office was established, that 
is to say, at Winnsboro, you will deduct the 
amount of such loss from the whole amount 
of the account stated. 

The whole law upon the subject may be 
briefly stated thus: You are bound to take 
the amount stated in the accoimt furnished 
from the post-office department as the true 
amount due from the principal defendant. 
Neither he nor his sureties are excused from 
the payment of that amount by any loss 
through fraud or force, except under the acts 
of congress referred to. For losses describ- 
ed by these acts, the defendants are not re- 
sponsible. If you find, therefore, that any 
part of the loss of "the principal defenda*Qt 
was occasioned by the presence of armed 
forces other than those of the insurgent 
states, you will deduct that amount front 
the sum stated in the post-office account, and 
render a verdict for the balance. 

In response to a request of the district-at- 
torney, the chief justice further charged the 
jury that interest upon the amount found due 
should be computed from the time of default 
of payment, that is to say, from June 30, 
1861. 

The jury retired, and after being out about an 
hour, the court was informed that one of the 
jurors had been taken sick. The jury returned 
into court, when the foreman reported that they 
were unable to agree upon a verdict. A mis- 
trial wa& ordered, and the jury discharged. 
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Case No. 15,818. 

UNITED STATES v. BiOBBISON et al. 

[1 Sumn. 448.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1833. 

Seamen— Endeavob to Commit Ketolt. 

1. Where the master directed one of his 
crew to be punished for gross misbehavior, 
and the crew interposed and prevented the in- 
fliction of the punishment, compelling the mas- 
ter, by acts of violence and intimidation, to de- 
sist therefrom; 7ieM, to be an endeavor to 
commit a revolt within the act of congress of 
1790, c 36 (9), § 12 [1 Story's Laws, 85 (1 
Stat llo)].2 

[Cited in Talcott v. Pine Grove, Case No. 13,- 
735.] 

2. Neither a previous deliberate combination 
for mutual aid and encouragement, nor any pre- 
concerted plan, is necessary to bring it within 
the act. 

Indictment [against John Morrison and oth- 
ers] for an endeavor to commit a revolt on 
board of the ship United States. Plea, not 
guilty. At the trial the evidence was briefly 
as follows: On the Sth of August, 1833," But- 
ton, one of the crew, on account of his gross 
misconduct, was ordered by Webb (the mas- 
ter of the ship) to be put in irons. The mate 
attempted to do it, and Dutton made resist- 
ance. The mate, however, got Dutton down 
in the scufiie, and was proceeding to put on 
the irons. The crew then came aft together, 
some of them having handspikes in' their 
hands, and others having chisels, knives, 
or mallets; and said, that the master should 
not put any man on board the vessel in 
irons. The master said he would; and they 
continued to say he should not. The pris- 
oners at the bar were part of the crew,- and 
present, and apparently co-operating with 
the others. The master then attempted to 
keep them off; and proceeded to tie But- 
ton's feet with a line. Murphy (one of the 
prisoners) cut the line from his feet. Mor- 
rison (another of the prisoners), who was 
at the helm, left it, and another person took 
it. Morrison then ran towards the master, 
and struck him. In the mean time the crew 
dragged Dutton away forward, from the 
mate. And the master, finding the resist- 
ance general among the crew, thought it his 
duly to proceed no farther, and made no 
more resistance to the rescue of Dutton. 

Mr, Parke, for defendants, contended, that 
the evidence was not sufficient to establish 
any combination or concerted plan of the 
crew for mutual assistance in the interfer- 
ence or rescue; and that it was merely a 
sudden affray without combination or de- 
sign. He cited U. S. v. Smith [Cases Nos. 
16,344 and 16,345]. 

Mr. Dunlap, Dlst. Atty., contended, e con- 
tra, that the evidence clearly established 



1 [Reported by Charles Sumner, Esq.] 

2 It is an endeavor to commit a revolt, to 
combine to force the m.aster of the ship to re- 
dress grievances Bex' v. Hastings, 1 Moody, 
Crown Cas. 82. 
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the offence charged in the indictment; and 
he cited U. S. v. Hemmer [Case No. 15,345]; 
U. S. V. Smith [Id. 16,337]; U. S. v. Haines 
[Id. 15,275]. 

STORY, Circuit Justice, in summing up to 
the jury, said: To constitute the offence of 
an endeavour to commit a revolt, in the 
sense of the act of congress of 1790, c. 36 
(9), § 12 [1 Story's Laws, 85 (1 Stat 115)], 
something more is necessary than bare dis- 
obedience or resistance by a seaman to the 
lawful authority, commands, or proceedings 
of the commanding officer of the ship. There 
must be a designed combination or co-opera- 
tion with others in such disobedience or re- 
sistance; or some attempt or endeavour to 
procure it; or some assistance, aid, or en- 
couragement to others in such disobedience 
or resistance. In short, there must be some 
effort to excite, or inveigle, or engage others 
in such illegal acts; or some aid or encour- 
agement promised or given in furtherance 
of them. But it is by no means necessary, 
that there should be any previous delib- 
erate combination for mutual aid and en- 
couragement, or any preconcerted plan of 
operations to effect the illegal object How- 
ever sudden may be the occurrence, or un- 
expected the occasion, of such disobedience, 
or resistance, those, who take a part in it, 
whether by words or by deeds, by direct 
acts of aid or assistance, or by encourage- 
ment or incitement, are in contemplation of 
law guilty of the offence. Their conduct, un- 
der such circumstances, amounts to an en- 
deavour to commit a revolt by overthrowing, 
pro hae vice, the lawful authority of the 
commanding officer of the ship. Thus, to 
apply the doctrine to the present case, if 
the master of the ship should direct a sea- 
man to be punished reasonably for his mis- 
conduct, and the crew should interfere to 
prevent the infliction of the punishment by 
attempting a rescue; or T)y other acts of 
violence; or by intimidation or threats; such 
acts would in contemplation of law amoimt 
to an endeavour to commit a revolt They 
would operate directly to suspend the exer- 
cise of the lawful authority of the master 
on board of the ship. And those of the crew, 
who should stand by, exciting or encoura- 
ging those, who were actually engaged in 
such illegal interference, would be equally 
guilty with the immediate actors. The only 
question, then, in the present case, is, 
whether the facts bring the defendants, or 
any of them, within the reach of these prin- 
ciples. It appears from the evidence, that 
the master directed one of the seamen to 
be punished for gross misbehavior. The 
crew interfered, and prevented the infliction 
of the punishment, and rescued the party. 
The master was ultimately compelled to re- 
linquish his intention of punishment by the 
acts of violence, intimidation, and threats 
of the crew. All the defendants were pres- 
ent, and (as the witnesses say) co-operated 
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in tlie interference and rescue. Such is the 
state of tlie evidence; and it is for the 
jury to say, whether they believe it. If 
they do helieve it, then the court have no 
difficulty in saying, that in point of law 
the defendants are guilty of the offence char- 
ged in the indictment 

Verdict, guilty. , 



Case No. 16,819. 

UNITED STATES v. MORROW. 

[4 Wash. C. G. 733.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1827. 

Counterfeiting — ^Passing through Agest — Re- 
semblance TO Gesuine Money. 

1. Proof of passing, or attempting to pass 
counterfeit money by an agent, employed by 
the defendant for that purpose, is the same as 
proving the acts to have been done by himself- 

[Cited in brief in Biles v. Com., 32 Pa. St. 
536.] 

2. In a prosecution for passing counterfeit 
money, the jury should be satisfied that the re- 
semblance of the forged to the genuine piece, 
is such as might deceive a person using ordi- 
nary caution. 

[Cited in U. S. v. Bricker, Case No. 14,642; 
U. S. V. Williams, 14 Fed. 553.] 

The prisoner was indicted for forging cer- 
tain coins in the similitude of the half dollar 
coins, coined at the mint of the United States, 
and for passing and attempting to pass the 
same to defraud one John Sailor; these of- 
fences being stated in separate counts. The 
evidence of Sailor was, that a small boy, 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



eight or ten years old, came to his store and 
purchased some articles, for which, he offered 
in payment, one of these forged pieces, being 
made of pewter; which he instantly detected 
to be false, and had the boy apprehended, 
and taken before the mayor. The prisoner 
confessed that he had employed the little boy 
to pass the piece, which had been offered in 
payment to Sailor, as well as other similaif 
pieces, and was, by agreement, to give him 
one haK of the numerical amount of every 
piece he should pa.ss. The court allowed evi- 
dence to be given that the prisoner had, on 
the same day, caused other forged money 
similar to that stated in the indictment, to be 
passed to other persons than Sailor, for the 
purpose of proving his knowledge of the for- 
gery. 3 Chit. Cr. Law, 810, note W. 

Mr. Ingersoll. U. S. Dist Atty. 
Clay & Lau&att for defendant 

WASHINGTON, Circuit Justice, charged 
the jury, that if they believed Sailor, the of- 
fence of attempting to pass the forged piece 
was fully made out; as the attempt made by 
the agent of the prisoner, employed by bim, 
was his attempt; and his contract with the 
boy, together with the other evidence, was 
strong to prove that he knew the pieces to be 
forged, But~ after all, the jury, before they 
can convict the prisoner, ought to be satisfied 
that the resemblance of the piece offered to 
Sailor to the genuine half dollar of the United 
States is sufficiently strong to deceive pei-sons 
exercising ordinary caution. The piece at- 
tempted to be put off upon Sailor is of pewter, 
very light; and as it seems to the court, is, in 
all respects, a miserable imitation of the gen- 
uine half dollar. But the jury must judge for 
themselves. 

Verdict, not guilty. 
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ABATEMENT AND REVTVAL. 

Page 
The rule that actions arising es delicto die 
with the person is not affected by the act 
giving special bail in suits by the United 
States for penalties Slo 

ADMTRAIiTY. 

See, also, "Courts"; "Shipping." 

Jnrisdictioii— In general. 

The federal admiralty courts may proceed, 
under their general powers, in every case in 
which they are not restricted by statute. . . . 982 

After a vessel has been seized and libeled 
for forfeiture, the court does not lose juris- 
diction to condemn by losing possession of 
her 9'9 

^■^ Waters and places. 

The federal admiralty courts have juris- 
diction under the act of 1835 of an indict- 
ment for an endeavor to make a revolt on 
a ship lying 60 yards from the wharf in 
New York City, ready for sea, and in the 
East river, where the tide ebbs and flows. .1033 

A seizure on waters of New York Bay be- 
low low-water mark on the Jersey shpre is 
within the jurisdiction of the district court 
for the Southern district of New York 670 

— — Kiglits and controversies. 

A vessel may be proceeded against in rem, 
in the admiralty, to enforce the lien for im- 
porting goods not included in her manifest. 
(Act July 18, 1866, § 8.) 1273 

Partnership accounts cannot be settled m 
a court of admiralty 547 

In a case of forfeiture, admiralty cannot 
entertain a claim for alleged balances due 
by a part owner or a co-partner 547 

ALIENS. 

An alien cannot be a petit juror in the 
District of Columbia, because he cannot be 
a freeholder 638 

The certificate or evidence of citizenship, 
the sale of which is made criminal by the 
a.ct of March 3, 1813, is a certified copy 
of the act by which one was naturalized, and 
which authorizes his employment on an 
American vessel 1143 



ARCNESTY. 

The proclamation of December 8, 1863, 
extending amnesty to all who directly or in- 
directly participated in the Rebellion, includ- 
ed a citizen of Ohio under indictment for 
treason 420 

A citizen who has complied with such 
proclamation is not excluded from i s protec- 
tion by a subsequent explanatory procla- 
mation debarring persons in civil custody 

from its operation 420 
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ANIMALS 

Paga- 
Public cruelty to a horse is an indictable 

offense • • • 99^) 

It is an indictable offense at common law 
to incite a fierce and dangerous dog to bite 
and tear a cow 10S6 

APPEAL. 

See, also, "Courts." 

An appeal to the supreme court will not 
lie from a judgment of a district judge re- 
leasing, under Act March 2, 1833, on habeas 
corpus, a prisoner confined by a state court 
for an act done in pursuance of process of 
a federal court. 177 

Appeals from the district to the circmt 
court are limited to cases of admiralty and 
maritime jurisdiction. Other cases are re- 
moved by writ of error 240 

An appeal from the district to the circuit 
court must be prayed for and allowed to the 
next circuit court held within the district. . 
'After a writ of error has been served and 
returned to the supreme court, the record 
cannot be amended in the court below, 
though the writ has been dismissed in the 
court above 369 

A statement signed by the judge as to 
the facts and rulings is not a bill of excep- 
tions, unless it appears that the party actu- 
ally excepted and persisted therein 593 

AVhere au appeal in a prize case was tak- 
en from an order overruling a motion for 
further proofs, and sJso from the decree on 
the merits, hdd, that the appellate court 
w^ould not grant a separate hearing on the 
motion, but would consider the entire ap- 
peal at the same time 938 

AEMY AND NAVY. 

Act Feb. 24, 1864, fixes a definite period 
of imprisonment for fraudulently procmring 
the exemption of a drafted person, leaving 
the court no discretion 1049 

The period of imprisonment fixed is the 
same as tiat for which the person was 
drafted to serve, which, under Act March 
3, 1863, § 11, may be three years, or less 
than three if the Rebellion end sooner 1019 

An officer detailed from his regiment, and 
commissioned, as captain of volunteers, to 
command a company of Indians in the Flori- 
da war, hdd entitled to the regular pay of 
his rank, in addition to his special pay as 
such captain 909 

Paymasters of the army lidd entitled to re- 
ceive the pay and emoluments of majors 
of infantry, and not majors of cavalry 60 

Rate of pay of a paymaster in the marine 
corps between 1821 and 1830 considered. . 815 

The government is bound to indemnify a 
navy agent removed before the end of his 
term for office rent and clerk hire for which 
he, in good faith, became liable before re- 
moval 5S7 
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Pago 
Money received by a naval officer for a 
speeial purpose, accompanied by instructions 
from the secretary of the navy, is not cover- 
ed by the specified allowances mentioned in 

Act March 3, 1835, §2 648 

The district court will not issue a war- 
rant of arrest for parties charged with mur- 
der on the high seas, on board a naval ves- 
sel, while the matter is under investigation 
by a court of inquiry instituted by the secre- 
tary of the navy 1118 



ABREST. 

The verified complaint in an action to re- 
cover a penalty and damages for making a 
false claim against the United States (Rev. 
SL §§ 3490-3498) is a sufficient affidavit 
for the arrest of defendant 42 

Defendant may be arrested and held to 
bail without an undertaking by plaintiff, as 
provided in Civ. Code Or. § 107 42 

ASSAITLT AWD BATTERY. 

Cocking and raising a gun, and threaten- 
ing to shoot, of themselves are an assault. . 7^ 

A simple assault and battery on a slave 
is not indictable. Such an assault, even 
with intent to murder, is not an offense at 
common law 986 

Malice is not an ingredient of the offense 
of an assault with a dangerous weapon, un- 
der the federal statute 1021 

It is a misdemeanor at common law to 
persuade, instigate, and incite another to 
commit an assaidt and battery 1024 

To make those liable who are only pres- 
ent aiding and abetting, it is not necessary 
that they be indicted jointly or with a simul . 
cum 436 

An indictment under the penitentiary act 
for assault and battery with intent to kill 
need not aver malice aforethought, or any 
other evil intent than the intent to kill .... 987 

In an indictment for an assault with a 
dangerous weapon, an allegation of criminal 

intent is implied in the word "assault." 

1021, lOoO 

In an indictment for assault and battery 
with intent to kill, it is not necessary to 
state the manner and extent of the assault 
and battery, nor the particular weapon 
used, nor to charge the assault to be feloni- 
ous or malicious, or with malice prepense, 
nor to show that, if death had ensued, it 
would have been murder 284 

In an indictment against one of several 
who made a joint assault, the acts of the 
others may be given in evidence 638 

On an indictment for assault and battery 
on H. with intent to kill him, a verdict, 
"Guilty of an assault by shooting H. with 
intent to kill," is substantially a general ver- 
dict of guilty 987 

After verdict, defendant will be permitted 
to give security to abide the judgment..,. 36 

Assig^mnent. 

See "Fraudulent Conveyances." 



ASSIGNMENT :B'0'R BENEFIT 
OF CREDITORS. 

An assignment of all the property men- 
tioned in a schedule referred to, which 
merely enumerates specific property, affords 
no presumption of a general assignment. . 862 

One of the trusts of an assignment was 
to pay "S8.400 in customhouse bonds, on 
which M, is surety." M. was surety on 
bonds for a less amount, but the assignor 
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in fact owed such bonds amounting to ?S,- 
257. SeM, tiiat only the bonds on which M. 
was smrety were included 862: 

ASSUMPSIT. 

Where proceeds of an execution in a sher- 
iff's hands were claimed by the plaintiff in 
the execution and by the IJnited States, 
and were paid to the former, on his agree- 
ing to pay them to the latter if "the said 
court" decided they were entitled thereto, 
held, that assumpsit would lie in a federal 
court in behalf of the United States. .. .1231 

ATTACHMENT. 

The Massachusetts trustee process lies in 
favor of the United States against assignees 
to whom property has been assigned to pay 
debts due on customhouse bonds, although 
the assignment passed the entire property 
to the assignees in trust 862' 

Under the trustee process of Massachu- 
setts, the trustee is entitled to be discharged, 
on swearing that he has no goods, etc., of 
the debtor imless other parts of his disclo- 
sure show the contrary 862 

Money deposited in court under a stipula- 
tion to abide the issue in attachment can- 
not be withdrawn, and a bond substituted 
therefor 460' 

BAXL. 

Prisoners, even when charged with piracy, 
will be admitted to bail if suffering under a 
disease which may be ultimately dangerous 
from continued confinement 638- 

To require larger bail than the prisoner 
can give is, in effect, to refuse bail SS7 

The magistrate's discretion in taking bail 
in a criminal case is to be guided by a con- 
sideration of the abihty of the prisoner to 
give bail, and the atrocity of the offense. . 887 

On testimony given in court on the return 
of habeas corpus, bail will be allowed if it 
is clear that a conviction of murder should 
not take place 1172 

Security by a recognizance may be taken 
for fine and costs in Washington county, 
D. C 321 

A United States commissioner, as respects 
the taking of bail, has the same power as 
the state magistrate, and no greater...... 375. 

Where a United States commissioner ad- 
journs ihe examination of a prisoner for a 
longer time than that allowed by the local 
law, a recognizance taken for his appear- 
ance is invalid, and the prisoner and his 
sureties are not estopped from setting up 
the want of jurisdiction 375 

On arresting one for misdemeanor, the 
marshal is not required to take the bail 
bond himself, but may take the prisoner to 
a justice, to give bail .1242 

Where an indictment has been found, the 
court will not examine the evidence, for the 
purpose of taking bail 658 

Upon a recognizance for the appearance of 
defendant in a case of misdemeanor, he is 
bound to appear on the first day of the term 336 

Where the recognizance of one indicted 
for smuggling was forfeited, but afterwards 
defendant appeared and was tried, and the 
jury were discharged as unable to agree, 
hdd, that the forfeiture would not be remit- 
ted, the court deeming the defendant guilty 
and the punishment deserved .1234 

BANKRirPTCY. 

The rule that the joint estate must be ap- 
plied to tJie joint debts and the separate es- 



26 Fed, CasJ 



INDEX. 



i::55 



Page 
tate to the separate debts is only applicable 
where both estates are before the court for 
distribution • • • • • ^-^ 

Debts due the United States are not bar- 
red br a certificate of discharge '88 

An indictment under the bankruptcy act 
of March 2, 1867 (section 44), for secreting 
property to prevent it from coming to the 
assignee, lield insuflScient in its averments 8(2 

BANKS AiaB BANKING. 

General authority^ from the directors to 
draw bills and sign notes is sufficient if lie 
bills and notes relate to the business of the 
bank, but not if they relate to the private 
business of the officer 621 

BASTARDY. 

A justice of the peace has no authority to 
take a recognizance (Act Va. Dec. 26, 1792, 
§ 23) except upon ai.plication by an over- 
seer of the poor 102 

BIGAMY. 

The statute of bigamy (1 Jac. I. e. 11) is 
in force in the county of Washington, D. C. 
(Act Feb. 27, ISOl; 2 Stat. 103.) 606 

An indictment for bigamy in the District 
of Columbia must be tried in the county 
where the second marriage was celebrated 612 

On a trial for bigamy in Alexandria, the 

{jrisoner is entitled to a peremptory chal- 
enge 852 

The bond given by defendant to obtain a 
marriage license is not admissible as evi- 
dence for the prosecution 852 

That the person who performed the mar- 
riage ceremony was a Qergyman with au- 
thority to celebrate such rites, according to ' 
the Virginia laws, may be proved by parol, 
and the record of the testimonial required 
bv statute need not be produced 852 

'On a conviction of bigamy, the court may 
dispense with burning in the hand 606 

BONDS. 

See, also, "Army and Navy"; "Bail"; "Coun- 
ties": "Customs Duties"; "Internal Revenue' ; 
"Office and Officer"; '"Post Office"; "Principal 
and Surety"; "Sheriffs and Constables"; 
"Shipping," 

A statutory bond witb penalties and con- 
ditions substantially different from those 
prescribed bv the statute is so far void. . 

In the absence of statute, a bond volun- 
tarily given tiie United States to secure a 
debt or the performance of official duty is 
valid 394, 426 

A bond given by W. and G., composing a 
firm, and C. and M. as sureties, for payment 
by the firm of taxes as manufacturers of 
tobacco, is the bond of the signers individu- 
ally, and not of the fixm 884 

In a bond conditioned that the parties will 
perform the decree of the court, "the court" 
means the court which shall ultimately de- 
cide the cause "• • • 982 

' If the condition of a bond do not specify 
the purposes for which it is given, but re- 
fers to a paper which does specify them, 
this is equivalent to an enumeration of those 
purposes in the bond itself. 1211 

An action in a federal court in New York 
may be maintained on a joint and several 
bond to the United States, against those of 
the obligors who are living, and against the 
administrators or executors of those who 
are dead • 884 
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In an action of debt against the principal 
and sureties on a bond, where defendants 
join in a plea of non est factum, such plea 
must be sustained as to all, or fail as to all 8S- 

BKEACH OP THE PEACE. 

Driving a carriage so rapidly through city 
streets as to endanger the safety of the in- 
habitants is an indictable offense at com- 
mon law, and amounts to a breach of the 
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BRIDGES. 



Congress has authority to regulate or pro- 
hibit the construction of bridges across the 
Mississippi, and can also delegate that au- 
thority to the head of a governmental de- 
partment 1262 

Under Acts April 1 and June 4, 1872, the 
secretary of war is authorized to determine 
whether the construction of a bridge over 
the Mississippi at a given point would seri- 
ously affect navigation, and to prohibit the 
building of the bridge there. 1262 

By Act April 1, 1872, § 4, the secretary 
of war was authorized to pass upon the lo; 
cation of a bridge across the Mississippi 
river in the vicinity of La Crosse, Wis.; 
and this court will not review his decision, 
but will assist in enforcing it. 1265 

The United States may prevent the con- 
sti-uction of bridges across the Mississippi 
river othermse than as prescribed by con- 
gress, and the federal courts have jurisdic- 
tion for that purpose. 1262 

BURGLARY. 

A storehouse not within the curtilage, but 
in which the owner's clerk usually sleeps, 
is the mansion house, so that burglary may 
be committed therein 625 



CANALS. 

The Louisville and Portland Canal Com- 
pany, incorporated by Kentucky in 1825, all 
the stock of which is owned by the United 
States, is still in existence, with the right 
to use and control the canal and its reven- 
ues for the purposes contemplated by the 
Kentucky statute and the joint resolution 
of congress of May 24, 1860 1002 

Act June 10, 1872, in relation to such 
canal, construed, so as not to impair the 
rights of the bondholders .1002 

The president and directors of the said 
canal company enjoined, at the suit of the 
United States from interfering with the 
engineer, officers, and contractors prosecut- 
ing repairs and improvements thereon... ..1(K}2 

CITIZEN. 

See, also, "CivU Rights." 

Inhabitants of the territory of Orleans 
became citizens of Louisiana and of the 
United States by the admission Of Louisi- 
ana to statehood 875 

CIVIL RIGHTS. 

It is a violation of the civil rights bill of 
1866 to inflict upon a negro the punishment 
of banishment from the state- ; . . . 375 

Act May 31, 1870, was designed not to 
punish abuse of authority by state officers, 
but to forbid lie execution of state laws, 
which the act makes void 56S 
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_ In Act May 31, 1870, § 6, to enforce the 
rights of citizens irrespective of race, color, 
■or previous condition of servitude, the words 
any right or privilege granted or secured 
to ' include the rights of peaceably assem- 
bling and of free speech 1147 

CLAIMS. 

An agent charged with enforcing claims 
due the United States L-y exercise reason- 
able discretion in the management and com- 
promise of suits 411 

The executive may compromise doubtful 
■claims by raking a conveyance of lands, in 
satisfaction, and may afterwards sell and 
convey them 411 

Omission of the secretary of the treasury 
to retain the amount of debts due the Unit- 
■ed States from a person entitled to an 
award under the Spanish treatv does not 
prevent the United States from suing the 
<;Iaimant's assignee, who has received the 
money , 437 

The rules prescribed by the treasury de- 
partment for the adjustment of claims 
against the government will, if reasonable, 
be respected; otherwise if they go to a 
complete denial of justice 1151 

To constitute the offense of knowingly 
presenting a false paper in support of a 
claim, with intent to defraud the United 
States (Act March 3, 1823, § 1), it is not 
neeessaiy that the claim be in favor of the 

accused §13 

, The repealing clause of Act March 2, 
1863, saves prosecution under Act March 
3, 1823, for offenses previously committed . . 

Elements stated of ^he offenses of conspir- 
ing to defraud the government by obtaining 
allowance of false claims and by false affi- 
davits. (Act' March 2, 18G3, §§ 1-3.) 

The offense under Rev. St. § 5438, is not 
sufficiently charged in the words of the 
statute; but the facts constituting it must 
be alleged with such particularity as to ap- 
prise the accused with reasonable certaintv 
•of the natm-e of the accusation against him 
. In I^ev. St. § 3490, prescribing penalties 
for the presentation of fraudulent claims 
against the government, the word "person" 
•does not include coriiorations 6S0 
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CLEBK OF COUHO:. 

The clerk or a court has no authority to 
•certify the substance, purport, or effect of 
a judgment of record in his office II43 



COULISION". 

A steamer coming down the East river 
at night is in fault for approaching, at 10 
miles .an hour, a group of three vessels cross- 
ing the river both ways in front of her 1267 

Vessel hdd not in fault for failure to ob- 
serve a weak signal given by an approach- 
ing steamer, which was not seen because of 
the interposition of another steamer 1267 



consrspiRACY. 

The ofEense. 

Conspiracy, as known at common law, 
not being aefined by any act of congress, 
is not cognizable as such in the federal 
■com-ts , , .1175 

To constitute a conspiracy under Rev. St. 
■§ 5440, there must have been an agreement 
between the parties, a unity of design and 
purpose, and an overt act committed by one 
for the purpose of effecting the object of the 
•conspiracy 90, 442 
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Each member of a conspiracy is responsi- 
ble for every act of every other member, 
done by common consent in furtherance of 
the illegal purposes, and also for such acts, 
though not consented to beforehand, if as- 
sented to afterwards; and this whether de- 
fendant was present or not 1283 

_ It makes no difference in guilt if the mo- 
tive of one joining a conspiracy was not il- 
legal at the time of joining, if he was after- 
wards aware of its illegality, and still re- 
mained a member , 1283 

Under the act of March 2, 1867, it is an " 
offense for an officer of a national bank to 
conspire with another, not an officer, to ab- 
stract or embezzle the funds thereof; and 
an indctment charging the two with a con- 
spiracy to commit such offense is good 1175 

Indictment. 

If an indictment under Rev. St. § 5440, 
charges conspiracy by two or more persons, 
but is an indictment of one only, it is good 
on demurrer 1255 

Acts charged to have been done to effect 
the object of the conspiracy must be proved 
as laid, but time and quantity need not be 
proved 90, 442 

A variance between the indictment and 
the evidence as to the time when the alleged 
overt act was committed is immaterial, ... 1 



Evidence. 

In determining whether there is sufficient 
evidence of conspiracy to warrant the ad- 
mission, against defendant, of the acts and 
declarations of* alleged conspirators, the un- 
corroborated testimony of self-confessed ac- 
complices and members of the conspiracy 
cannot be rejected 1105 

When a conspiracy is proved, all acts and 
declarations in furtherance thereof, by any 
of the conspirators, to advance the common 
cause, are evidence against all, though not 
done or made in the presence of each other 

90, 1107 

The acts and declarations of a conspirator 
made after the determination of the conspir- 
acy are only admissible against himself. ... 90 

Mere declarations by actual conspirators 
that some one else is a member of the con- 
spiracy are not admissible to establish that 
fact 1107 

A letter speaking of smuggling operations, 
written by a guilty person after discovery 
of his guilt, held admissible, where there was 
evidence to show the connection of the ad- 
dressee and a person mentioned therein and 
the writer in the conspiracy 1 

Where a conspiracy to defraud the reve- 
nues has been proved, and there is evidence 
connecting the defendant therewith, and one 
conspirator has testified that he gave moneys 
realized by the conspiracy to a co-conspira- 
tor weekly, it is competent to show, by such 
witness, what directions he gave as to pay- 
ing the money to defendant * . 1105 

The subsequent declarations of such co- 
conspirator as to what he did with such 
moneys were admissible as part of the res 
gestae, but not to connect defendant with 
the conspiracy, and should be disregarded by 
the jury unless such connection be proved 

by evidence aliunde 1105 

The evidence to establish a conspiracy is 
generally circumstantial, and is sufficient if 
it proves the existence of an agreement to 
do the unlawful act. although its terms and 
the time and place where it was entered into 
are not shown .90, 442 

Verdict. 

Where two only are charged with a con- 
spiracy, and one is acquitted, the other must 
be acquitted also ,.,..,.... 90 
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If the jury find that a conspiracy existed, 
and that accused was a party to it, it is 
sufficient if the object of the conspiracy was 
to effect one of the purposes alleged -Lsio 

CONSTITUTIOI^AIj law^. 

The senate has constitutional power to 
orijiinate an act inerefisiug the postage on 
certain mail matter. (Act March 3, 1875.) 
Su-'h a bill is not a bill "for raising rev- 
enue," such as the bouse only can ong- 
inate ^" ' 

Under the constitution and laws of the 
United States, the jury in a eximinal ease 
are not the judges of the law. They are 
to take the lav from the court, and apply 
it to the facts which they find from the evi- 
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An ex post facto law is one which in its 
operation makes that criminal or penal 
which was not so at tlxe time when the act 
was performed, or which increases the pun- 
ishment, or which, in relation to the offense 
or its consequences, alters the situation of 
the party to his disadvantage . .. • • • V °^ 

The "Enforcement Act" of May 31, 1870, 
Md constitutional ,• • • " i " 

The term "jeopardy," in the amendment 
of the constitution, defined by Washington, 
Q^ J , 207 

In "a capital' case the jury may be dischar- 
ged without the content of the prisoner 
where one of the jurors is insane; and the 
prisoner may be again brought to trial. . . • 20 i 

It is not a good plea in bar to an indict- 
ment for a misdemeanor that the case was 
once committed to a jury, and withdrawn 
before verdict by the court ..16J.6 

On conviction of a capital offense, the 
court mav grant a new trial on the applica- 
tion of the prisoner, as he may waive the 
constitutional provision that he shall not be 
put twice in jeopardy lol, oSb,llo^ 

Quaere, whether after entry of a nolle 
prosequi without the prisoner's consent, 
and after the jury is sworn, he can be held 
to answer again for the same offense 1221 

A statute requiring a county court to levy 
a special tax to pay interest and principal 
of negotiable bonds issued thereunder be- 
comes a part of the obligation of the con- 
tract between the county and the bondhold- 
ers, which cannot be impaired by subsequent _ 
state legislation ,•••.•• °^' 

Act aio. March 8, 1379, restricting levies 
of taxes for payment of county indebt- 
edness to the method therein prescribed, 
impairs the obligation of contracts if con- 
sidered applicable to judgments against 
counties on railroad aid bonds issued prior 
to the act •.• • -632, 670 

Bv the fourteenth amendment, citizenship 
in the United States is defined and is made 
indeptHident of citizenship in a state, an J the 
privileges and immunities secured by the 
constitution are such as belong of right to 
citizens of all free states, and those which 
in the constitution are secured to the people, 
either as against the action of the federal 
or of the state governments 79 

Under the fourteenth amendment, con- 
gress has the power to protect, by appi-opri- 
ate legislation, the right of freedom of 
speech and the other rights enumerated m 
the first eight articles of amendment 79 

CONTEMPT. 

Contempt is a crime against the United 
States, within the meaning of section 33 of 
the judiciary act. (1 Stat. 91.) -. • • 564 

On the affirmance of a judgment awarding 
a peremptory mandamus, the court will not 
attach defendant for contempt in disobeying 
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the former writ, which was superseded by 
the writ of error, but will issue an alias 

peremptory writ ;*,•••; '*''■*■ 

Any willful contempt which the federal 
courts may deal with summarily may be 
regularly prosecuted by indictment 564- 

COUNTERFEITING. 

See, also, "Forgery." 

One accused of passing or uttering coun- 
terfeit paper must be present when the act 
is done, privy to it, or aiding, consenting, 
or procuring it to be done. If done by con- 
sent, all are equally guiltj' 1276- 

Passing a paper is putting it of£ in pay- 
ment or exchange. Uttering it is a declara- 
tion that it is good, with an intention to 

pass it, or an offer to pass it 127(> 

"Passing a counterfeit note in the name of 
a fictitious person, an assumed name, or on 
a bank which never existed, is within the 
law. It is not necessary that the note, if 
genuine, would be obligatory on the parties 
whose names are counterfeited 1276. 

Passing or attempting to pass counterfeit 
money by an agent employed for that pur- 
pose by defendant is the same as if defend- 
ant had done it himself . # ; • .13o2 

In determining whether defendant is guiliy 
of passing counterfeit coin, the question is 
not whether the coin was such as would 
deceive a person of ordinary skill and cau- 
tion,- but whether it was capable of and 
designed to be used for deceiving the uncau- 
tious and unskillful IQi 

Qucere, whether an intent to defraud is a ■ 
necessary ingredient of the offense of keep- 
ing in possession counterfeit money, with in- 
tent to sell the same .1151 

If an indictment purport to set forth an 
exact copy of a counterfeit bill, the descrip- 
tion, though needlessly particular, must con- 
form to the instrument given in evidence; 
but mere literal variances are not fatal. ,1192' 

An incorrect description in respect to the 
bill number of a bill which defendant is 
indicted for uttering is a fatal variance. .1192: 

On an indictment for having in posses- 
sion, with intent to utter, counterfeit treas- 
ury notes, accused may show that he re- 
ceived them accidentally, or in ordinary 
course of business • 760' 

On an indictment for counterfeiting sil- 
ver coin, etc., under 4 Stat. 121, an inten- 
tion to pass such coin fraudulently as gen- 
uine must be proved 78T. 

Possession of spurious coins, with tools 
and instruments for the manufacture there- 
of, warrants a prima facie presumption of 
guUt' 78T 

Possession of other counterfeit paper by 
the defendant or a confederate, at the time 
of passing counterfeit notes, is evidence of 
the scienter • 1276 

Upon trial for uttering as true a counter- 
feited bank note, it is not necessary that the 
note given in evidence should exactly cor- 
respond with that set out in the indictment 82 

If there be a concert between two or 
more to pass counterfeit notes, or any joint 
or concurrent action in passing them, the 
act of one is evidence against the other. . 324 

Good character may be shown as evi- 
dence that counterfeit notes found in de- 
fendant's possession were innocently re- 
ceived • • "^ot) 

Failure of accused when arrested to make 
any explanation of how he got the counter- 
feit money, or to assert his innocence, is 
a circumstance which the jury may consid- 
er against him • "60 

On a trial for passing counterfeit money, 
the jury should be satisfied that the re- 
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semblance of the forged to the genuine 
piece is such as might deceive one using 
ordinary caution 1352 

OOTJIimES. 

Payments of judgments on ordinary coun- 
ty warrants by Arkansas counties can only 
be enforced in the manner provided by the 
constitution and laws of the state .1258 

A relator whose judgment is based on 
■county warrants, issued after the adoption 
■of the present constitution of Arkansas, is 
not entitled to the levy of a tax in excess 
•of the constitutional limit; otherwise as 
to judgments on warrants issued before 
such adoption 1258 

A general warrant on the funds of the 
county for the payment of a judgment re- 
fused where a relator had compelled the 
levy of a special tax, which was in pro- 
cess of collection 3G 

County bonds sold on the faith of a de- 
■cision of the state supreme court declaring 
them valid are not invalidated, in the hands 
of innocent purchasers, by the subsequent 
action of the court overruling such decision 911 

Judgment creditors of Missouri counties 
are entitled to the levy of a special tax to 
pay railroad aid bonds, if other means of 
payment are not provided 670 

Duties of county justices and the tax col- 
lector in relation to the collection of taxes 
levied in obedience to a mandamus of a fed- 
eral court 831 



COTJRTS. 

See, also, "Admiralty"; "Appeal"; "Clerk of 
Court"; "Habeas Corpus"; "Judges"; "Re- 
moval of Causes." 

C/omparative antJEiority of federal and 
state courts: Process. 

The federal courts are supreme when act- 
ing within their sphere, and in case of con- 
flict the state courts must give way 911 

State courts have no right to interfere 
with the process of the federal courts to 
enforce their judgments on county bonds 911 

Service of federal process cannot be in- 
terrupted by the arrest of the officer, or 
persons aiding him in serving it, or in any 
other manner, by means of state process 
or warrants - — 1318 

Federal courts — Jtirisdictioii, in general. 

The federal courts will not review a de- 
cision of the head of a department on a 
matter referred to him by congress for de- 
termination 1265 

The federal courts have jurisdiction of a 
suit by the United States to restrain the 
placing of obstructions in their navigable 
waters 1265 

A proceeding by the United States to con- 
demn land for public use is a suit of a civil 
nature at common law, in the meaning of 
the judiciary acts 482 

— — Grounds of jurisdiction. 

The restriction contained in section 11 
(Act 1789, c. 20) does not apply to suits 
brought by the United States. 33 

— Circuit courts. 

The circuit court has jurisdiction of of- 
fenses under the embargo act of January 
9, 1S09 1153 

— - District courts. 

The district court has exclusive jurisdic- 
tion, under Judiciary Act 1789, § 9, of a 
libel for forfeiture against a vessel for car- 
rying away timber reserved for naval pur- 
poses which has been cut from public lands, 
in violation of Act March 2, 1831 255 
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The boundary line of the Southern dis- 
trict of New York is coterminous with 
that of the state at the creation of the dis- 
trict, unaffected by the subsequent agree- 
ment between New York and New .Tersey 

as to their boundary line 670 

The county of Suffolk, Mass., extends to 
all waters between the circumjacent is- 
lands, down to the Great Brewster and 
Point Allerton 48 

Ziocal courts. 

The circuit court of the District of Co- 
lumbia has jurisdiction in all cases aris- 
ing under the constitution, laws, and trea- 
ties of the United States if either party re- 
side or be found in the District 702 

It has all the federal jurisdiction of a 
United States circuit court, and all the ju- 
risdiction of a state court 702 

The circuit court of the District of Co- 
lumbia has no jurisdiction of an indictment 
against a domestic servant of a foreign 
minister 832 

The circuit court of the District of Co- 
lumbia has no jurisdiction of larceny by a 
slave 555, 998 

Terms. 

A trial is in progress, in the meaning of 
Rev. St. § 746, so as to authorize proceed- 
ing therein after the day fixed for the end 
of the term, when several jurors have been 
called, and three accepted and sworn, on 
the last day of the term 99S 

CKIMrKrAIi LAW. 

See, also, "Amnesty"; "Arrest"; "Assault and 
Battery"; "Bail"; "Breach of the Peace"; 
"Burglary"; "Civil Rights" ; "Claims"; "Con- 
spiracy"; "Constitutional Law"; "Con- 
tempt"; "Counterfeiting"; "Customs Du- 
ties"; ''Disorderly Houses"; "Embezzle- 
ment"; "Extortion"; "Extradition"; "False 
Pretenses"; "Forgery"; "Gaming"; "Grand 
Jury"; "Homicide"; "Indictment and In- 
formation"; "Insanity"; "Intoxicating Liq- 
uors"; "Jury"; "Kidnapping": "Larceny"; 
"Neutrality Laws"; "New Trial"; "Nui- 
sance"; "Obstructing Justice"; "Pardon"; 
"Penury"; "Piracy"; "Post Office"; "Pub- 
lie Lands"; "Receiving Stolen Goods"; 
"Riot"; "Seamen"; "Slavery"; "Treason"; 
"Witness." 

In general. 

The federal courts, on questions of crim- 
inal practice not regulated by act of con- 
gress, are governed by the common law . , 99 

Admitted rights may be waived in crim- 
inal cases by laches where it clearly ap- 
pears that the omission to claim their exer- 
cise was voluntary, and with a full knowl- 
edge of all the circumstances 204 

Criminal liability. 

Where a statute makes criminal an act not 
malum in se or infamous, without requiring 
the act to be knowingly done, a criminal in- 
tent need not be proved 897 

If a person injure another while using a 
dangerous weapon in a reckless manner, 
having reasonable cause to believe that he 
may injure some one, he is as guilty of a 
criminal intent as if he had a special in- 
tent to injure the person hurt .1050 

If many go to do an unlawful act, and 
one only does it, all are principals. If they 
go to do a lawful act, and all but one com- 
mit a felony, in his presence, but without his 
participation, he is not guilty 653 

Fear, to excuse a person guilty of an al- 
leged crime, must be fear of death, such as 
a man of ordinary courage and fortitude 
might yield to 207 

A minor who ships on a vessel without 
the knowledge of his parents may be eon- 
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victed of the offense of bTrnnng a vessel on 
■the high seas 98S 

The accused must be presumed to be sane 
till his insanity is proved 1093 

It is not every kind or degree of insanity 
which exempts from punishment. If the 
accused understood the nature of his act, 
if he knew it was wrong, and deserved 
punishment, he is responsible _ — 1093 

Partial insanity is no defense to crime 
where the accused understood the nature 
and character of the act and its conse- 
quences, and that it was wrong, and would 
"deserve punishment 349 

If a person suffering from delirium tre- 
mens is so far insane as not to know the na- 
ture of his act, etc., he is not punishable. .1093 

If a person, while sane and responsible, 
makes himself intoxicated, and then com- 
mits murder by reason of insanity resulting 
from intoxication, he is responsible. . . ._. .1093 

There is no presumption that insanity 
arose from any particular cause; and if the 
government assert that the prisoner _ is 
StsJlty, though insane, because his insanity 
was drunken madness, this allegation must 
be proved 1093 

Principal and accessory. 

On the unlawful loan of public moneys 
by a public officer to persons having knowl- 
edge of the fact, both lender and borrower 
are equally guilty 196 

There are no accessories in misdemean- 
ors 196 

If a principal in a transaction be not lia- 
ble, another cannot be charged merely for 
aiding and abetting him, unless the other 
perform acts which render himself liable 
as a principal 928 

After the principal's plea of nolo con- 
tendere, the other defendants will be held 
"to be principals, and not accessories 196 

Jurisdiction. 

The federal courts have no common-law 
jurisdiction in criminal cases, and cannot 
punish an offense at common law unless 
punishable by statute 148, 854 

The federal courts have no jurisdiction 
ot offenses at common law, though the gen- 
eral government be the party immediately 
aggrieved 452 

The fact that the punishment for a com- 
mon-law crime has been changed by stat- 
ute does not affect the jurisdiction to pun- 
ish it at common law 96 

A larceny committed at West Point, N. 
Y., is punishable in the federal courts, un- 
der the crimes act of 1790 792 

Territorial courts are "courts of the 
United States," as tliat designation is ap- 
plied in section 33 of the judiciary act 213 

The federal circuit court had no jurisdic- 
tion to punish offenses committed in the In- 
dian Territory west of Arkansas anterior 
to .Tune 17, 1844 554 

An offense against the state committed 
in the District of Columbia before the first 
Monday of December, 1800, niay be prose- 
■euted before the circuit court of the Dis- 
trict of CSoIumbia, as an offense against the 
United States 253 

No order of the president in relation to 
the prosecution of an extradited prisoner 
can legally restrict or enlarge the jurisdic- 
tion of the courts • 879 

Under a cession of jurisdiction in places 
purchased by the United States "for forts 
or fortifications," the federal courts have 
no jurisdiction to punish a crime commit- 
ted upon land purchased and used for the 
purposes of an arsenal only 371 

The federal courts have no authority to 
try persons for crimes committed in for- 



Paga 
eign territory, although on the seas where 
the tide ebbs and flows. 558 

The federal courts have no jurisdiction of 
crimes committed on an American vessel 
within the jurisdiction of a foreign sov- 
ereign; nor have they jurisdiction where 
one stealing goods in a foreign port brings 
them on the high seas in an American 
vessel : 1310 

Larceny committed on board an Amer- 
ican ship in an inclosed dock in a foreign 
port is not punishable under Act April 30, 
1790, c. 9, §16 93 

State courts have exclusive jurisdiction 
of offenses committed on arms of the sea, 
creeks, havens, basins, and bays within 
the ebb and flow of the tide within the 
body of a county 48 

Where such arm of the sea, creek, haven, 
etc., is so narrow that a person standing 
on one shore can reasonably discern and 
distinctly see by the naked eye what is do- 
ing on the opposite shore, the waters are 
within the body of a county. 48 

The words "high Seas," in Act 1825, c. 
276, § 22, mean the uninclosed waters of 
the ocean on the sea coast, outside of the 
fauces terrce 48 

The United States courts have no juris- 
diction over robbery or piracy committed 
by an alien on board a foreign vessel on ' 
the high seas, whether within or without a 
marine league of our coasts 766 

To give the federal courts jurisdiction 
over a murder, as having been committed 
on the high seas, the death, as well as the 
mortal stroke, must have happened on the 
high seas 1088 

Preliminary Iiearing;; Arrest, commit- 
ment, custody, and discliarge o£ accus- 
ed. 

The authority of a commissioner to ar- 
rest, hold to bail, or commit to jail, is lim- 
ited to complaints or charges importing an 
offense against the laws of the United 
States 102 

After an indictment found in one district, 
the offender may be arrested in any other 
district, and committed and removed or 
bailed, as the case may be, for trial in the 
district where the indictment was found. 
(Rev. St. § 1014.) 213 

A duly-authenticated copy of the indict- 
ment is sufficient, if uncontradicted, to justi- 
fy committing the offender, and a warrant 
for his removal if bail is not given 213 

A warrant may be issued for ttie arrest 
and transportation of a fugitive from jus- 
tice directly to the district where the of- 
fense is triable, without his being first com- 
mitted in the district where arrested 177 

The mere production of a bench warrant 
from the federal circuit court for one state 
by an officer thereof to a federal district 
court in another is sufficient to authorize 
the issue of such process 177 

For an offense" against the United States 
committed in an organized territory, the 
offender may be arrested in any district of 
the United States, and removed to the terri- 
tory for trial, if the territorial courts have 
cognizance of the offense , 213 

A person guilty of acts of treason in a 
Southern state, arrested in a Northern state 
before actual hostilities of the Civil War 
commenced, will not be committed or re- 
quired to give bail to answer the charge of 
treason in the place where it was com- 
mitted, where it appears that the federal 
courts were not open .". 36 

No warrant for the removal of the ac- 
cused to another district for trial can be 
issued until he has been arrested and im- 
prisoned. If he offer satisfactory bail un- 
der section 33 of the judiciary act, he has a 
right to be discharged on bail 564 
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An esamininpr magistrate 'will not require 
clear and indubitable proof of guilt before 
holding the accused to answer the charge-.1013 

Control of prosecntioii. 

The court will not take notice of pre- 
sentments by the grand jury on which the 
prosecuting attorney does not think prop- 
er to institute proceedings 315 

When a statute makes an ofEense punish- 
able by fine or imprisonment, or both, the 
district attorney cannot waive tlve impris- 
onment, and sue in debt for the line .1310 

It rests alone with the district attorney 
to determine whether the testimony of an 
accomplice shall be received, and as to 
whether he has an equitable right to execu- 
tive clemency 204 

An accomplice may be used as a witness 
from the necessity of the case; and, if he 
acts in good faith in giving it, the govern- 
ment is bound in honor not to prosecute 
him further 910 

If, in so testifying, he implicate himself, 
he should be discharged, although the p'er- 
son against whom he testified was acquit- 
ted 910 

If the prosecuting attorney fail to enter a 
nolle prosequi, the court will continue the 
ease until a pardon can be procured 910 

Airaignmen't and plea. 

On arraignment for a capital offense, 
where the prisoner stands mute, a plea of 
"Not guUty^ will be entered 148 

The legal effect of the plea of "Nolo con- 
tendere" and "Guiltj-" is the same as re- 
gards all the proceedings on the indictment 19G 

The proper conclusion of a plea in abate- 
ment is a prayer that the indictment be 
quashed 99 

A plea in abatement which prays for a 
judgment which the court cannot give upon 
a plea in abatement is defective and bad. . 99 

Where the accused had no chance to chal- 
lenge the grand jurors, he may take advan- 
tage of the disqualification of any one or 
more of them by plea in abatement 99 

A plea in abatement alleging a disquali- 
fication of one of the grand jurors who 
found the indictment need not be verified, . 99 

A plea in abatement "which alleges as a 
disqualification of a grand juror that he 
joined the Rebellion against the United 
States, without any specific averment of 
time and place, is bad 99 

On demurrer to a pleading in a criminal 
case, judgment is to be given against the 
party who has committed the first fault in 
pleading 879 

A prisoner twice indicted for the same 
crime, who has never been arraigned under 
the first indictment, has no right to have 
it quashed before going to trial on the sec- 
ond 1149 

Tame and place of trial. 

Omission of defendant in a criminal case 
to employ compulsory process for his wit- 
nesses will not deprive him of a continu- 
ance if his witnesses be absent, but will 
justify the court in imposing terms 130.8 

Act March 2, 1793, in relation to special 
sessions of the circuit court at places near- 
er to where the offense was committed, 
vests in the court a legal discretion, to be 
exercised on considerations of convenience 
and practicability. 498 

Criminal cases pending at a regular ses- 
sion cannot be continued to a special ses- 
sion held for the trial of crimes, nor can 
any order be made therein at such session..l243 

Under the sixth amendment, criminal 
prosecutions must be had in a district 
which has been ascertained by law pre- 
vious to the commission of the crime, and 
not merely previous to the trial 1220 
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The fact that a criminal committed the 
offense in a ship on a voyage to a port in 
a particular judicial district, and that the 
prisoner is in custody in such port, will 
warrant the jury, in the absence of proof 
to the contrary, in finding that he was first 
brought into that district. 1270' 

An indictment for a misdemeanor may 
be remitted from the district to the circuit 
court by an order made at a term subse- 
quent to that to which the indictment was 
returned, and after defendant has pleaded 
and some proceedings have been had 132S 

Rev, St, § 1037, authorizing the district 
court to remit an indictment to the circuit 
court, does not require transmission of the 
original indictment, but of au exemplifica- 
tion of the record, including a certified 
copy of the indictment 1112 

Even if the original should be sent, the 
objection comes too late after verdict. .. .1112 

Conduct of trial. 

In eases not capital, the ijrisoner is not 
entitled to a copy of the indictment at 
government expense 148- 

A copy of the caption of the indictment 
must be delivered to the prisoner, along 
with the indictment, of which it naturally 
forms a part '499 

The lists of jurors furnished to the pris- 
oner should designate their abode by the 
township; and a description of their resi- 
dence merely as within the state is insaffi- 
eient 499 

Persons charged with misdemeanors may, 
in the court's discretion, be allowed to 
plead and defend in their absence. .. .906, 1230- 

If the accused escape from custody 'xfter 
the trial is commenced, it may proceed in 
his absence. 998 

Where many persons are included in one 
indictment, it is in the court's discretion 
to try them separately or together 709 

Prisoners jointiy indicted cannot daim 
separate trials as of right; but the matter 
rests in the sound legal discretion of the 
court, which cannot be governed by fixed 
rules. In a capital case the court will be 
inclined to allow a separation 1205 

In a capital case the junior counsel has a 
right, in opening, to argue' at length the law 
and the facts, but ordinarily only one coun- 
sel has a right to close 1270 

IBvidence. 

On an indictment for assault and bat- 
tery against a constable serving a warrant, 
parol evidence of the contents of the war- 
rant cannot be given, unless it be lost or 
destroyed 993 

Marks on the heads of barrels may be de- 
scribed by a witness to identify them, 
without proving the loss or destruction of 
such heads 1 

Testimony given by a witness since de- 
ceased, at the preliminary examination, may 
be proved, under an indictment for the 
same offense 1132 

It is sufficient in such case to prove fiub- 
stantially all that the deceased witness 
testified on the particular subject of in- 
quiry .1132 

Where the accessory is jointiy indicted 
with the principal, who pleads "Nolo con- 
tendere," the record of conviction of the 
principal is prima facie evidence of his guilt 
at the trial of the other defendant, and his 
confessions are admissible to show that he 
was rightfully convicted 195 

On an indictment for conspiracy to de- 
fraud the United States by smuggling 
goods, an affidavit indorsed by the master . 
on the manifest, a month after it was filed, 
is not admissible as a part thereof. 1 

Defendant is entitied in all criminal eases 
to put in evidence his good character, 
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which is to be consiiiered by the jury, as 

other items of evidence 442 

The prosecution cannot give evidence jis 
to character, unless the accused opens the 
door by himself introducing evidence of his 

character 760 

Experts are not allowed to give their 
opinions on the question of sanity, where 
the facts ar& controverted; but counsel may 
put to them a state of facts, and ask their 

opinion thereon.. 1093 

Testimony legal in form, pertinent to the 
issue, and received without objection, can- 
not afterwards be stricken out by the court 
merely because the foundation for its ad- 
mission by preliminary inquiry has not been 

made 349 

Evidence that another person confessod 
himself to be the guilty person is inadmissi- 
ble 1131, 1255 

Declarations and admissions of one char- 
ged with participation in the crime, made 
in the presence of the accused, and with- 
out contradiction by him, are inadmissi- 
ble 1205 

In rebuttal of evidence of acts, conduct, 
and declarations of the accused to show in- 
sanity, the prosecution may offer evidence 
of other acts, conduct, or declarations to 

show sanity 349 

Proof of declarations of defendant is ad- 
missible to explain or determine tlie charac- 
ter of acts which are ambiguous or unin- 
telligible 1013 

The presumption of guilty intent cannpt 
be rebutted by proof of the declarations of 
the accused made after committing the of- 
fense 465 

On a trial for offering a bribe to a wit- 
ness, previous declarations by aefendant of 
his motives for doing it are not admissible 

in his behalf 1242 

Conversations of defendant may be prov- 
ed, though not amounting to a confession, 

and not corroborated 866 

The corpus delicti, in murder, may be in- 
ferred from circumstances; and when such 
circumstances are proved, whether they af- 
ford a violent or only a reasonable pre- 
sumption of the death, the declarations of 
accused in regard thereto are admissible. . .1205 

Declarations and admissions made to an 
individual, and not in court or before a 

magistrate, may be admissible 1205 

If a document be read by defendant by 
consent, containing a statement of his con- 
versations, such conversations raay be con- 

eidered by the jury S73 

Acts, conduct, and declarations of each 
defendant made during the pendency of a 
criminal enterprise aro competent evidence 

against all concerned in it 196, 293 

The confessions of the principal are not 
admissible to prove the charge against the 

accessories 196 

The confessions of the principal are ad- 
missible, on trial of. accessories, to prove 

that he committed the offense 196 

In larceny, satisfaction to the owner of 
the stolen goods is admissible; but if made 
merely to avoid imprisonment and not un- 
der a consciousness of guilt, it is not evi- 
dence against the accused 436 

Evidence of verbal confessions is to be 

received with the greatest caution 1296 

If a person arrested for larceny confess 
to one larceny upon the promises of an 
officer, and afterwards, without any tiireat 
or promise, confess a different larceny be- 
fore the magistrate, the latter confession 
is admissible in proof of the latter larceny 826 

An examination of a prisoner for com- 
mitment, given under impressions of fear, 
whether signed by him or not, is inadmis- 
sible on his trial for murder on the high 
seas 12] 

26FED.CAS.— 86 



Page 

That declarations and admissions were 
made by the prisoner in answer to ques- 
tions put by the witness does not render 
them inadmissible, if no persuasion or in- 
timidation were used 1205 

A confession under threats or promises 
of favor is not evidence, but facts discov- 
ered in consequence thereof are admissible 436 

The presumption of innocence operates in 
favor of the accused, however degraded or 
abandoned 1296 

Previous good life and character are en- 
titled to consideration when the jury are 
in doubt SOO 

A reasonable doubt is a doubt founded on 
the consideration of all the circumstances 
and evidence, and not on mere conjecture 
or speculation 800 

On an indictment for setting fire to a ves- 
sel on the high seas, the mere possibility 
that the fire might have originated by ac- 
cident or spontaneous combustion is no an- 
swer to strong probable evidence against 
the accused 988 

Instrnctioixs. 

It is the duty of the court, when re- 
quested, to declare the low; but the jury 
are not bound to conform thereto, having 
the right to decide both the law and the 
facte 332 

ihe court cannot declare, as matter of 
Jaw, that the declarations of self-confess- 
ed accomplices and members of a conspir- 
acy are unworthy of belief unless corrob- 
orated. The credibility of such testimony 
is for the jury, under the advice and direc- 
tion of the court , nos 

Jury. 

_ During a trial for a capital offense, the 
jury, after the adjournment from dav to 
day, previous to the charge, may take re- 
freshments, but not afterwards 207 

Verdict: Judgment: Sentence. 

The court may permit discontinuance of 
a count upon which the jury have omitted 
to find; but the verdict cannot be amended, 
as in case of special verdict, by entering 
not guilty on such count 686 

On a general verdict of guilty, the evi- 
dence will be applied to any sufiieient count, 
and the remaining counts will be wholly 
disregarded , . 792 

An indictment for assault and battery 
and an indictment under the statute for 
the same assault and battery with intent 
to kill may be pending and tried at the 
same time, but there cannot be a judgment 
of conviction upon both 284 

Where two are indicted together for re- 
ceiving, etc., stolen property, one may be 
found guilty of a separate receiving, etc., 
when the other has been discharged on a 
plea of prior conviction 1296 

Where two were indicted for conspiracy 
to insure a vessel and have her cast away, * 
and one of them was indicted individually 
for the same thing, and both were acquitte'd 
of the conspiracy, held that the individual 
must also be acquitted if he could not be 
found guilty without assuming the existence 
of the conspiracy 1320 

A former conviction cannot be pleaded in 
bar unless followed by judgment 284 

A plea of autrefois convict to an indict- 
ment for receiving stolen goods is sustain- 
ed by evidence of a previous conviction for 
stealing such goods io.j 

A conviction for stealing a pocketbook 
bars a subsequent prosecution for stealing 
a banknote contained in i, and belonging 
to the same owner 615 

A conviction of the offense of keeping a 
faro bank, in violation of a municipal ordi- 
nance, is no bar to an indictment at com- 
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mon law for keeping a disorderly hoase, 
supported by the same evidence 369 

A conTiction for violating a municipal by- 
law in keeping a faro table held no bar to 
an indictment for a nuisance at common 
law in keeping a common gambling bouse 
at the same time 346 

Conviction and sentence of an outsider by 
the house of representatives for breach of 
privilege by assaulting a member for words 
sjroken in debate is no bar to an indict- 
ment for assault and battery 379 

A conviction of stealing a poeketbook is 
a bar to a subsequent indictment for steal- 
ing a note contained in the poeketbook — . 90S 

Acquittal on an indictmt^nt for having in 
possession a counterfeit pla-e Jield a bar to 
a subsequent indictment for having in pos- 
session, at the same time, another plate. .1269 

Tie court can take juaieial knowledge 
that the offense charged in the different 
counts is the same, varied so as to meet 
the proof; and a conviction on one will 
bar a future prosecution for the same of- 
fense 686 

The pendency of another indictment 
against defendant for the sa.'ne offense is no 
ground for arresting the iudgment 284 

Upon a joint indictment the judgment 
must be several 554 

The court has power to set aside or mod- 
ify its judgment during the term at which it 
was given 165 

On an indictment at common law, the 
court may pass sentence under a statute. . 786 

Where a party is convicted of two crimes 
arising out of one transaction, that fact 
vdll be considered in fixing the measure of 
his punishment X65 



GRIJBLTY. 



See "Animals.' 



CUSTOMS DUTIES. 

See, also, "Forfeiture." 

Cnstoms laivs. 

The construction of a tariff act in which 
congress reproduces the very words of an 
earlier law will be much aided by a refer- 
ence to treasury decisions long in force, 
construing the prior act 681 

Propeiiy purchased abroad by the United 
States is not liable to pav duties, and a 
sale thereof by a collector for nonpayment 
of duties is void .1023 

If such property be in the actual posses- 
sion of the United States at the time of the 
sale, and is taken therefrom by the pur- 
chaser, the United States may maintain re- 
plevin for it 1023 

Hates of duty* 

It seems that busts of lead are duty free, 
under Act 1832, as "all busts of marble, 
metal, or plaster," though put in that form 
to avoid the duty on lead in pigs, bars, and 
sheets 919 

German lottery tickets printed in full 
abroad, so as to require no additions in writ- 
ing, were dutiable under Rev. St. § 2501, 
as "all printed matter," or under section 
2516, as nonenumerated articles 681 

Invoice: Entry: Appraisal. 

If the proper port of entry of the district 
be in possession of the enemy, the collector 
may remove the customhouse to some other 
convenient port within the district, and 
there admit vessels to entry 240 

Under Act April 20, 1818, § 4, in calculat- 
ing ad valorem duties, the actual cost is to 
be taken, including all charges, except com- 
missions, outside packages, and insurance. 1224 



Page 

Sugar should be appraised at market 
value on the date of actual loading, and not 
at the date of sailing .1100 

An appraisement of a cargo of sugar, bas- 
ed solely on samples taken after most of tJie 
cargo had been sold and delivered, hdd in- 
sufficient 1100 

Regulations made by the secretary of tiie 
treasury under authority of Rev. St. § 251, 
when fairly within its scope, and not in- 
fringing legal rights of individuals, have the 
force of law 454 

The regulations forbidding inspection of 
customhouse books and papers, except on 
written application to the collector, are rea- 
sonable if construed to provide an orderly 
mode for the exercise of the right of access 
by importers, but are unreasonable and void 
if construed to deny all access by importers 454 

Invoices and like papers belonging to im- 
porters continue to be their property, though 
required by law to be impounded at the 
customhouse, and they have a right to in- 
spect them under reasonable restrictions. . 454 

The secretary's regulations in respect to 
an inspection of customhouse books and pa- 
pers does not make it unlawful for the col- 
lector to produce them in court under sub- 
poena, or at the request of the district at- 
torney w.. 454 

Manifest. 

For importing goods without a manifest, 
the master is liable to a penalty under Act 
1799, § 24, though ignorant that the goods 
were on board; as where they are brought 
on board, and concealed by a sailor 440 

The master .s not entitled to the benefit of 
the proviso in that section if the goods are 
unshipped. Throwing goods into the dock, 
protected so that they may be reclaimed, 
is unshipment 446 

The secretary of the treasury may remit 
penalties in such cases 440 

It is not necessary to the liability of the 
master to the penalty for omitting goods 
from the manifest that it should appear that 
he had • knowledge of the goods being on 
board. Want of such knowledge must be 
proved as a defense 1273 

A declaration alleging that goods im- 
ported without a manifest belonged to the 
master is not supported by evidence that 
they belonged to, and were smuggled on 
board by, one of the crew 446 

An allegation, in an information of for- 
feiture, that the master neither did nor 
would deliver a true manifest of merchan- 
dise, but, on the contrary, delivered a false 
and fraudulent invoice, with a view to evade 
the revenue laws, does not present a case 
within Act 1821, but within Act 1799, §§ 
67, 106 1159 

Information of forfeiture for importing 
goods not entered on the manifest, sustain- 
ed as to the vessel, and dismissed as to the 
master. Case No. 10.107 followed 543 

Actions for duties. 

The United States may maintain as- 
sumpsit for duties not bonded 396 

Debt lies against the importer for duties 
on smuggled goods: also in cases where, by 
mistake, accident, or fraud, no bond is giv- 
en; and also where short duties only have 
been paid 1024 

In such cases an information of debt, or 
an information in the nature of a bill of dis- 
covery and account, is a proper remedy. .1024 

A bond to secure duties is not an extin- 
guishment of the debt, but merely a collat- 
eral security therefor 1024 

Duties accrue on arrival in port with in- 
tent to unlade the cargo, not on entry of 
the goods at the customhouse 971 

The right to duties accrues by the impor- 
tation with intent to unlade, so that the 
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amount immediately becomes a personal 
-charge against the importer, for which debt 

will lie 1024 

It seems that a debt accruing by statute, 
though a specialty, is not of so high a digni- 
^ as a bond 1024 

Violations of la\7: Foi^feiinre. 

Act June 22, 1874, § 5, is es post facto 
4ind unconstitutional, as to suits then pend- 
ing for violation of the customs laws 414 

Act March 3, 1863, imposing a penalty 
for false and fraudulent entry of goods at 
Jess than their true weight or value, was 
not repealed by Act July 18, 1866, § 4 1237 

The revenue collection act of 1799 (sec- 
"tion 54), respecting the breaking of locks 
4ind fastenings put on vessels by inspectors, 
applies to vessels in the coasting as well as 
foreign trade 1157 

Act March 3, 1823, § 2, forfeiting double 
"the value of goods illegally imported, is not 
confined to goods imported from territory 
-adjoining the United States 661 

Nor is the act confined to cases arising 
•under statutes in operation when that sec- 
tion was enacted 661 

Entering goods by a false invoice is an 
illegal importation under this section 661 

This section was repealed by the Revised 
Statutes (June 22, 1874), but the repeal did 
not operate upon eases previously commen- 
ced 661 

As the act of 1839 makes no exception 
to the limitation imposed by it in the case 
'Of concealed fraud, the coiirt cannot ingraft 
such an exception upon it 1140 

The effect of the repealing provisions of 
Act March 3, 1863, § 14, in relation to for- 
feitures, is to leave in full force the limita- 
tion continued in Act Feb. 28, 1839, § 4, 
with its proviso 1140 

Act 1839, § 4, is applicable to suits in 
favor of the United States 1140 

'Unloading goods without a permit before 
Teaching port of destination does not cause 
a forfeiture of the ship, under Act Maich 2, 
1799 439 

It is no objection that an agent of the 
importer makes him debtor for the goods in 
the invoice, as bought of the agent, if in 
fact the latter acted only as agent for the 
importer in the purchase. . . i .1224 

Purchasers of goods who were fully in- 
formed by the seller of the making and for- 
warding of false invoices, and who acquiesc- 
ed therein, and availed themselves thereof, 
are estopped to say that they did not them- 
selves perpettate the unlawful act .1237 

Where such purchasers knew that the ar- 
ticle would be invoiced to them as owners, 
and so presented for entry, and did not pro- 
test or inform the government officers, diej 
are estopped to claim that they were not 
owners at the time of the entry 1237 

The defense that goods were unladen by 
unavoidable accident, necessity, or distress 
is not admissible unless the requisite proofs 
thereof were made before the collector, or 
were prevented by inevitable accident, etc 

(Act March 2, 1799, & 128, § 27.) ; . . . 240 

The admission of the goods to entiy is 
not evidence either that the proofs were fur- 
nishedj or of the existence of such accident, 

necessity, or distress 240 

The defense that the party has been pre- 
vented by inevitable accident, necessity, or 
distress from complying with the requisi- 
tions of Act March 2, 1799, c 128, §§ 50, 
•32, is not admissible under a plea whidi 
simply puts in issue a denial of the facts 

•constituting a forfeiture thereunder 240 

What constitutes a case of unavoidable ac- 
cident, necessity and distress 240 

Exaction of fie penal duty of 20 per cent., 
^fter institution of proceedings for a forfei- 
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tore, is illegal; and the claimant is entitled 
to have the same returned out of the pro- 
ceeds of the property on condemnation . 972 

It would seem that, in all eases of impor- 
tation in vessels, a penalty or forfeiture is 
not to be inferred by a mere mistake in the 
manifest, report, or entry, without fraud, 
misconduct, or culpable negligence 1159 

One who goes abroad with ftinds furnish- 
ed by another, and buys goods to be smug- 
gled home, and causes them to be delivered 
to the carrier, who actually smuggles them, 
is guilty, though the service be gratuitous. 1179 

A criminal information for violation of 
Rev. St. § 5445, in effecting an entry of 
merchandise, need not set forth the various 
steps or documents by which the entry was 
effected 1289 

On a prosecution for entering goods at a 
false valuation, evidence that other goods 
of the same kind were entered about the 
same time, at a higher valuation, is admis- 
sible 1237 

Under Rev. St. § 3082, possession of goods 
is not sufficient to authorize conviction until 
it is otherwise proved that they were im- 
ported contrary to law 994 

Statements made by one who for a time 
had possession of goods claimed as the prop- 
erty of another, in respect to certain alleged 
violations of the customs laws made after 
he had parted with the possession thereof, 
hdd incompetent evidence, as being merely 
narrative or historical, and in derogation of 
the titie of the alleged owner 994 

The surety on a bond given on tiie entry 
for exportation of goods entitled to a draw- 
back is estopped to deny that the quantity 
specified therein was in fact laden upon the 
vessel 251 

Where the goods are fraudulently reland- 
ed, and the marks changed, so as to show a 
greater amount than that actually put on 
board, the transaction is a relanding, within 
the meaning of the bond 251 

Sentence and fine imposed for smuggling. 1260 

Quaere, as to how far the court can regard 
the innocence of a party when the facts sub- 
ject him to the penalties of a statute, and 
especially of the collection law 1336 

Foreig^n distilled spirits. 

Casks in which foreign distilled spirits 
have been imported cannot be used to con- 
tain domestic distilled spirits, though the 
stamps thereon have been effaced and de- 
stroyed. (Act March 1, 1879, § 12.) 74 

Act March 2, 1799, making it penal to sell, 
alienate, or remove an empty cask which 
has contained foreign distilled spirits before 
the marks set thereon had been defaced, 
does not apply to a removal by a person 
who receives it after a purchase 69, 71 

A person is not liable for the act of his 
clerk who purchased and removed to his 
store an empty cask, which had contained 
foreign distilled spirits, without removal of 
the marks thereon, where done without his 
knowledge or acquiescence. 65 

Act April 20, 1818, requiring the deposit 
of distilled spirits in public warehouses, does 
not repeal Act March 2, 1799, requiring cer- 
tain marks to be set upon casks containing 
foreign distilled spirits 65 

Bonding: "Warelioiising. 

Only the owner or consignee, or his agent 
or factor, can enter and bond goods at the 
customhouse. A subpurchaser, after impor- 
tation, has no such right; and the collector 
has no authofity to receive the bond of any 
person except those legally entitied to enter 
the goods 1024 

Original importers are liable on their 
warehouse bond where goods are with- 
drawn by their vendees without payment of 
the proper duties ; 1272 
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Under Act March 3, 1841, private bonded 
warehouses are public storehouses, and col- 
lectors are authorized to retain, as emolu- 
ments, money received for deposit of impor- 
tations therein, under the same provisions 
applicable to public storehouses 10*0 

Under Act July 14, 1832, § 5, a surety is 
liable on a duty bond, though the amount 
is less than §200 -••• 9*3 

It is no defense to an action on a duty 
bond for goods deposited in a public store- 
house in Savannah that the principal actu- 
ally paid, under compulsion, the duties to 
the Confederate collector lUUO 

Nor is it a defense that there was no 
United States collector to whom payment 
could be made during the three years withm 
which the duties were to be paid by the 
terms of the bond lOOo 

It is no defense to a bond for customs 
duties that it was given by the obligors, 
without knowledge of an alleged defense, 
arising from delay in demanding payment. .1121 

The United States are entitled to judg- 
ment at the return term upon revenue 
bonds;- and the court will, on motion, rule 
the marshal to return the writ on some day 
during the term. (Act March 2, 1799, § <^-) 

Customs officers. 

Giving a second official bond by a col- 
lector, with different sureties, does not of it- 
self merge or extinguish the first; and an 
unsatisfied judgment on one does not bar 
an action on the other for the same breach 40^5 
^The collector's books in the handwriting 
of a deceased clerk are evidence for the 
United States • • • • • ^^^ 

On an indictment for forcibly obstructing 
a customs officer in the discharge of his du- 
ties, it is no defense that the object was 
personal chastisement merely, if defendant 
knew the officer to be so engaged 693 

DEDICATIOK"- 

The recording by a government agent of 
a plat designating part of the land as pub- 
lic ground, forever to remain vacant of 
buildings," with a memorandum annexed 
declaring that this portion is not to be oc- 
eupied by buildings, is a dedication 4ul 

Where all the provisions of the state law 
have not been complied with, it is not a 
statutory, but a common-law, dedication; 
and the fee does not vest in the city 461 

Property specially dedicated to a partic- 
ular purpose cannot be diverted therefrom 
bv the state or municipality, except under 
the right of eminent domain .-.-..... 461 

Wliere the United States have made a 
common-law dedication of lands for a par- 
ticular use they retain, as owners of the 
fee, an interest enabling them to sue in 
equity to prevent a diversion to other uses.. 4ol 

DISORDERLY HOUSES. 

A house kept for the meeting of men and 
women for illegal and obscene purposes or 
for the purpose of enticing young girls there 
for debauchery, is a disorderly house 17 

The practice of selling spirituous liquors 
publicly to negroes assembled in considera- 
ble numbers, to be drunk in or about the 
house, on Sunday, is keeping a disorderly 
house - -. • • "'1 

The keeper of a room in which common 
gaming is carried on, for his gain and un- 
der his management, is guilty of keeping a 
disorderly house; and evidence of his keep- 
ing a faro bank therein may be given un- 
der an indictment therefor 1«J2 

Under an indictment for keeping a disor- 
derlv house and a bawdy house, the gov- 



ernment cannot give evidence of the general 
reputation of the house or of defendants. 

(Overruling 17.) • 

On an indictment for keeping a house of 
ill fame, evidence may be given of the ill 
fame of its inhabitants, but the witness 
will , not be required to disclose their 
names 
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DISTRICT ATTORlffEYS. 

A district attorney is liable for money 
actually received, or money lost by his un- 
warrantable neglect; but he is not answer- 
able for the default, inattention, or frauds 
of the marshal ; ■ 46T 

The discharge of public debtors by a dis- 
trict attornev before or after judgment is 
not of itself a ground of liability on his part 
to IJie government 4bT 

Allowance of costs to the district attor- 
ney is altogether in the jm-isdiction of the 
judge, and not of the officers of the treas- 
urv 4b£ 

Claims bv a district attorney for a credit 
for costs not taxed, but taxable, is not ad- 
missible in an action against him, unless it 
has been disallowed by the accounting offi- 

A district* attorney Mid entitled to fees 
for prosecuting a suit in the name of a 
debtor of the United States, and to whose 
rights the United States had succeeded. . 4bT 

The attorney is not entitled to fees for 
extra official services rendered to other sub- 
ordinate governmental officers at their re- 
quest, without requisition of an executive 
department, and not provided for by law 
or sustained by uniform usage 4bT 

DISTRICT OF COLinVIBIA. 

The jurisdiction of the United States 
over the District of Columbia vested on the 
first Monday of December, 1800 

ELECTIONS AJSTD VOTERS. 

The charter of the city of Washington of 
1848 (section 5) does not require, as a quali- 
fication for voting, citizenship of the Unit- 
ed States one year prior to the election. ..10b& 

The act of 1848 added, to the qualifica- 
tions of voters in the District of Columbia, 
the payment of a school tax 10i>8- 

The assessors must register all white 
male residents of Washington City subject 
to a school tax, whether foreigners or not. . 10G6 

After the registry list has passed from 
the register to the commissioners of elec- 
tion, the latter cannot be controlled by man- 
damus, their duties being judicial, and not 
ministerial •••;•:•,• -lOes 

The evidence of qualification afforded by 
the registry is not exclusive; other testi- 
mony mav be admitted, and, if all quali- 
fications are proved, the person is entitled 
to vote lOoS 

An indictment under Rev. St. § 5512, for 
fraudulent resristration, charging that de- 
fendant, "having no lawful right to regis- 
ter, fraudulently and willfully did register," 
lield bad in not pointing out the. fraud, and 
stating facts showing that defendant was 
not entitled to register 32S 

An averment that the accused was an 
alien, and had not been admitted to become 
a citizen of the United States,, does not 
show tliat he had no right to register, or 
that he was not a citizen of the United 
States, or that he had no right to vote 328- 

An allegation that a person claimed a 
right to vote at an election is not equiva- 
lent to an allegation that he was a quali- 
fied voter 261 
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An allegation that defendant offered a 
person a certain sum to vote is equivalent 
to an allegation that he counseled and ad- 
vised him to vote 260 

An averment, in an indictment for brib- 
ing voters, that an election was held in a 
certain precinct on the day prescribed for 
■holding such election, is sufficient; it being 
presumed that such election was legal . . • . " 630 

An allegation that an election was held 
at East Portland precinct held equivalent 
to an averment that an election was held in 
snch precinct 630 

Intrusting the keys of ballot boxes to a 
police patrolman, and opening the boxes in 
a different order than that prescribed by 
the state statute, Jield insufficient to au- 
thorize a conviction, under Rev. St. § 55, 
though there was a fraudulent substitution 
of ballots, where the inspectors were not 
shown to have been connected therewith.. 236 



EMBARGO AISTD NONIWTBR- 

coxmsE. 

The report required of the master miist 
«tate truly the voyage and the place whence 
the ves?ei last sailed; and the owner is 
considered as authorizing the master to 
make the report. Therefore, though he 
may controvert it, it is yet prima facie 

evidence 079 

* A forfeiture of the ship is incurred by her 
violation of lie act, whether with or with- 
out the authority of the owner. The ves- 
sel speaks and acts by the master, and both 
she and her owner are bound by his acts. . 979 

The homeward bound cargo of a vessel 
which proceeds to a foreign port, in con- 
travention of the act of 1808, is not liable 
to condemnation 5i^ 

On a libel against the vessel herself, ne- 
■cessity arising from stress of weather is 
no defense 585 

A port conquered and occupied by the 
-enemy held not a port of the United States, 
within the nonimportation acts 240 

A vessel having the president's permis- 
sion to go to the West Indies for American 
property, condemned, with her cargo, for 
■having on board other merchandise besides 
that authorized *979 

Goods of British growth, though not lia- 
"ble to duties, are prohibited from impor- 
tation by Act March 1. 1809 116G 

An offense punishable by fine and im- 
prisonment, under Act Jan. 9, 1809, was 
not saved from repeal by the saving clause 
in Act June 28, 1809, § 2 1153 

Penalties under Act Jan. 9, 1808, are to 
"be sued for within the time limited by the 
statute of limitations of April 30, 1790, and 
-not by Act March 2, 1799, § 89, or Act 
March 26. 1804 1230 

Exportation of goods contrary to Act 
JTan. 9, 1809, § 1, is a misdemeanor, of 
which the circuit court has original cogni- 
zance; and it seems the prosecution may 
"be by information , 1153 

A libel of forfeiture under the acts of 
1807 and 1808 need not set forth the par- 
ticular character of the vessel, since vessels 
■of all kinds are subject to forfeiture under 
the law 979 

The exception in the embargo laws es- 
•empting from its penalties foreign vessels 
in certain cases need not be negatived in 
the libel . : 979 

The burden of proof of the vessel's be- 
ing neutral in an information, under Act 
March 1, 1809, c. 91, and subsequent acts, 
rests on the claimant 240 

An embargo bond held void because of 
the insertion of stipulations not authorized 
by the statute 1315 
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■What constitutes a "peril of the sea" 
within the condition of an embargo bond. . 84 

In debt on an embargo bond, where it 
was claimed the vessel was driven by stress 
of weather to the Island of St. Thomas, 
held, that defendants must clear themselves 
of any imputation that tiie vessel was not 
seaworthy; but if sufficient cause, such as 
storms, were shown for her disability, the 
want of seaworthiness must be proved by 
the plaintiff 1287 

Where a collector died pending suit for 
the penalty of an embargo bond given to 
him, and his deputy continued to act until 
after judgment, held, that the deceased col- 
lector's I'ight to share in the inoiety given 
to tlie revenue officers was preserved, and 
the same did not go to his successor 638 

Construction of nonimportation acts of 
1809, 1811, and 1814 240 

EMBEZZLEMENT. 

See, also, "Post Office' 

Act Aug. 13, 1841, and Act Aug. 6. 1846, 
apply to persons intrusted by law with the 
legal possession of public moneys, and not 
to those subordinates who, not being in- 
trusted with such possession, may be pun- 
ished for fraudulent conversion 452 

One appointed under Act Jan. 18, 1S37, 
as clerk to the treasurer of the mint, is not 
indictable, under those acts, for embezzling 
public moneys 452 

"ifoneys," as used in Rev. St. § 5209, for 
punishing embezzlement, etc., by officers of 
national banks, includes national bank bills 621 

An indictment under this section charging 
defendant with drawing bills of exchange, 
and assigning notes witiiout authority, need 
not allege an intent to injure and defraud 
the association 621 

An indictment of the president of a na- 
tional bank for embezzling its moneys must 
show that the moneys were lawfully in- 
trusted to his possession 621 

EMJiraJNT DOMATN". 

The constitution gives congress authority 
to condemn lands situated in- a state for 
use as a post-office site 4S2 

Act June 10, 1872, appropriating money 
for the "purchase, at private sale or by 
condemnation," of a site for a post office 
at Cincinnati, recognized the previous act 
(March 12, 1872) as conferring power to 
condemn the lands, if necessary 482 

The legislature cannot take land, and 
give it to a corporation, even for a public 
purpose, and fix by statute the compensa- 
tion. The compensation must be judicially 
ascertained 461 

The laying out of a highway at common 
law, and under the highway acts of Massa- 
chusetts, does not deprive the owner of 
the fee, but only subjects it to the ease- 
ment 185 

Under a special act authorizing a street 
or highway to be laid out, providing for 
damages ip a special manner, and barring 
any action for possession or damages, the 
fee does not pass 185 

A state statute providing a mode of pro- 
cedure for condemnation of land by the 
United States (Act Ohio Feb. 15, 1873) is 
made applicable to such proceedings in a 
federal court by Act June 1, 1872, adopting 
the practice, etc., of the state courts 482 

Under the Ohio statute, all persons in- 
terested in the land are made parties, and 
their rights adjudged, so that the taking of 
leased lands or lands in which interests are 
held by contract puts an end to all the 
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rights and obligations between the con- 
tracting parties 490 

Under the Ohio Statute (69 Laws, 88), 
separate trials are allowed as to separate 
parcels, but not as the separate interests 
therein; but the separate interests may be 
separately presented to the jury 482 

The measure of compensation, both un- 
der the constitution of the United States 
and the laws of Ohio, is the fair market 
value at the time of condemnation, not at 
forced sale, but at a sale by the owners 
themselves 490 

The measure of compensation for property 
condemned by lie United States is the full, 
fair market value in cash, without al- 
lowance for loss of custom, etc., by persons 
having stores in the condemned buildings- . 482 

If condenmation take place during a tem- 
porary depression due to stringency in the 
money market, it seems tiiat the property 
may be valued as of a time immediately pre- 
ceding such depression 490 

The rule giving damages for injury to 
part of the land not taken MIA inapplicable 
where property taken on one side of an al- 
ley was leased for use in connection with 
a livery stable on the opposite side 490 

"Where leased property is condemned, the 
lessee is entitled to such part of the dam- 
ages as his uaexpired term is fairly worth 
above the amount of rent to be paid 490 

Where an interest was claimed under an 
informal lease, 7ield, that the government 
might show a parol agreement that the 
same was only to be used to support a claim 
for compensation in case of condemnation 490 

A tenant for five years, who was refused 
a renewal because the property was likely 
to be taken for public use, but who was al- 
lowed to hold over, 7ield not to have en- 
tered on a new term for five years, or even 
for one year, so as to be entitled to com- 
pensation for the unexpired time 490 

A renting for three years, the agreement 
to be void if the premises are condemned 
for public use, ceases on condemnation. . . 490 

EVIDENCE. 

See, also, "Criminal Law," and names of par- 
ticular crimes. 

Judicial notice. 

On an indictment for bribing voters, the 
court takes judicial notice that the state 
of Oregon is a representative and judicial 
district of the United States 630 

Presmuptions. 

When certain property is shown to be- 
long to a particular ijerson, the presumption 
is that the ownership remains unchanged, 
until the contrary appears 1197 

Best and secondary. 

The contents of a written paper cannot 
be proved by parol, unless the paper is 
lost or destroyed 1036 

Parol evidence may be given of the con- 
tents of a lost warrant under which an 
officer was acting 851 

Declarations and admissions. 

Declarations of the master of a vessel 
charged with engaging in illegal traffic, as 
to his suspicions that the purpose of the 
voyage was not lawful, are to be regarded 
as admissions, especially where he is both 
master and owner 548 

'Documentary. 

The books of account of a paymaster of 
the marine corps are so far public books 
as to authorize the United States to nse 
them in evidence 815 

Presumptions arising from the showings 
of the books of the treasuiy department 
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in account with a navy paymaster, consid- 
ered, together with what evidence is nec- 
essary to rebut the same 815- 

On a libel of forfeiture under the em- 
bargo laws, the report, manifest, and affida- 
vit of the master before the collector con- 
stitute one entire transaction, so as to be 
admissible in evidence. The entry of the 
ship is a separate matter, and not neces- 
sary to complete the transaction 979- 

The manifest of the cargo filed in the 
customhouse is competent evidence on the 
question whether certain goods were im- 
ported without being entered on the mani- 
fest 1273^ 

A certificate of a survey of a vessel is 
not evidence of the facts stated in it; but 
if the surveyors, in a deposition, refer to the 
certificate as containing all they know, it 
is evidence 12SQ- 

The certificate of an American consul, un- 
der his seal, that the ship's papers were 
lodged with him, as required by the em- 
bargo law, is evidence of that fact, but not 
of otitier facts stated in it 128& 

If a ship's log book be offered in evidence, 
it must be proved to be the book kept on 
the voyage. Proof of the mate's handwrit- 
ing as to some of the entries is insuffi- 
cient 12if* 

In debt on an embargo bond, held, that 
the log book was admissible, having been 
identified by witness, though he did not 
recollect seeing the mate make regular en- 
tries in it; it also appearing that every ex- 
ertion had been made to procure the attend- 
ance of the mate .128T 

In debt on an embargo bond, where it 
was alleged that the vessel was driven by 
stress of weather to the Island of St. 
Thomas, and there compelled by the au- 
thorities to sell her cargo, Jieldj that a cer- 
tificate by the governor of the island, with- 
out seal (his signature being proved), that 
a petition for leave to depart with the 
cargo was denied, was an official act, ad- 
missible in evidence ;1287 

The provision in Act March 3, 1797, § 2, 
relating to the admission of authenticated 
copies of bonds, contracts, and other pa- 
pers, is not restricted to suits commenced 
under the authority given by section 2, but 
applies to all cases where the evidence is 
required 91T 

Admissibility of contractor's account, as 
certified under Act March 3, 1817, c. 45, 
§ 11 41 

The mode of authentication, as prescribed 
by law of transcripts from the executive 
department, must be strictly pursued, to 
make them evidence against public debtors 169- 

A treasury transcript to be evidence must 
contain the original items of the accounts 
or balances admitted by defendant in his 
official returns 32L 

Where the officer is charged with money 
received from third persons, the evidence 
on which the charge is made must be 
stated 321 

Written documents certified by foreign 
notaries may be contradicted by parol tes- 
timony 59 1? 

Competency: Relevancy. 

The lawfulness or unlawfulness of the 
mode by which evidence is obtained does 
not affect its admissibility ii3Z 

When a resort to circumstantial evidence 
is necessary, objections to testimony on the 
ground that any particular circumstance is 
irrelevant or inconclusive are not favored, 
as each circumstance usually depends on 
others for its force 548- 

Handtvriting. 

One who has often seen a person write 
is competent to compare the writing in 
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qnestion with the genuine handwriting, and 
to state his belief arising from both sources STl 

The signatures of officers of .a hank may 
be proved by persons -who are conversant 
with the bank bills, though they have never 
seen such officers write 369 

A witness is not competent to testify as 
to handwriting who has only seen for a 
few minutes papers acknowledged by de- 
fendant to he in his handwriting 624 

^XTeisht and sufficiency. 

On the question whether a tract of land 
is sufficiently described, the judge may 
weigh his personal knowledge thereof in 
connection with the testimony. 666 

EXCEPTIOKTS, BILL OF. 

The proper form for a bill of exceptions 
is that in use under Stat. Westm. II., and 
not of a ease saved by one judge for the 
whole court 59^ 

The seal to a statement verifying all the 
papers sent up may be sufficient, though 
not in the usual place for a bill of ex- 
ceptions I 508 

-EXECUTION. 

Land may be sold under a later judg- 
ment without any impediment from an 
earlier one 1231 

A forthcoming bond which is forfeited is 
a satisfaction of the judgment on which 
the execution issued, and no further pro- 
ceedings can be founded thereon 14 

Whether, under a judgment for the value 
of goods illegally imported, the debtor is lia- 
ble to arrest on execution, depends on the 
local law. (Rev. St. § 990.) 1288 

An action for the value of goods illegally- 
imported held not one to recover damages 
for a fraud or for a penalty, so as to make 
defendant liable to arrest, under Code N. 
Y. § 549 1288 

Forty-eight hours is ordinarily a reason- 
able time to give a debtor arrested on exe- 
cution to procure bond" before committing 
him to prison , 406 

Act 1828, c. 08, adopts the state laws, 
then existing, on the subject of jail liber- 
ties; and Act 1800, c. 4, is no longer in 
force 793 



EXECUTIVE DEPAKTMENTS. 

Power of the third auditor to authenti- 
cate copies of accounts, etc., of the treas- 
ury department. (Act March 3, 1817, 

c. 45.) 41 

' The postmaster general, in the discharge ■ 
of those duties which are prescribed by 
law, is not lawfully subject to the control 
of the president 702 

The secretary of the navy has authority 
to order the fourth auditor to allow a credit 
to a naval paymaster for extra official serv- 
ice; and an allowance so made is equiva- 
lent to an allowance by the secretary him- 
self 815 

EXEOUTOBS AWD ADMLNIS- 
TEATOES. 

A creditor cannot maintain an action 
against the administrator of his debtor on 
his administration bond, before return of 
non est on a capias ad respondenduni, or a 
fi. fa. returned nulla bona, or other appar- 
ent insolvency 758 

A general plea of plene administravit may 
be good where all the property has been ex- 



PagQ 
hausted in the regular course of adminis- 
tration; but, if cshausted in paying debts 
without notice of a debt having a legal pri- 
ority, such fact should be snecially pleaded 329 

EXTORTION, 

An officer is not guilty of extortion in col- 
lecting greater fees than those allowed by 
law, unless he did so with knowledge that 
he was violating the law 309 

EXTKADITION. 

Extradition proceedings do not, by their 
nature, secure immunity from prosecution 
for other offenses than tl^at for which the 
prisoner was surrendered-. 879- 

There is no provision conferring such im- 
munity in the treaty with Great Britain * 
of August 9, 1842, or in Act Aug. 12, 1848, 
or Act March 3, 1869 879 

An alleged agreement before extradition 
that the prisoner should not be tried for 
any other offense until he had opportunity 
to return to tiie country from which he was 
extradited does not affect the jurisdiction 
of the court to try him gn a different 
charge 879 

The British extradition act of August 9, 
1870 (33 & 34 Viet. e. 52), is not binding on 
the courts of the United States in respect 
to the construction of the treaty of 1842. . 879 

FALSE PRETENSES. 

An indictment will not lie at common law 
for obtaining goods on credit upon the false 
pretense that the purchaser was master of 
a vessel and a man of property, and by ex- 
hibiting letters that the purchaser was cap- 
tain of and interested in a certain vessel. . 73 

FISHERIES. 

In an indictment for making a false dec- 
laration as to the employment of a vessel 
in the cod fisheries, a variance in the de- 
scription of the certificate required to be 
sworn to Jield fatal 851 

FORFEITURE. 

See, also, "Customs Duties"; "Informers"; 
"Internal Revenue"; "Practice in Admiral- 
ty"; "Prize"; "Shipping." 

The forfeiture of a vessel or its value, un- 
der Rev. St. § 4143, does not vest either in 
the government absolutely, but only from 
the time it elects which to take 91 

The value of the vessel at the time of the 
commission of the illegal act governs the 
amount of penalty, irrespective of any sub- 
sequent change or loss 91 

The secretary of the treasury has power, 
under the act for the mitigation and remis- 
sion of forfeitures, to remit the moiely of 
individuals, as well as that of the govern- 
ment 1336 

A judgment or a decree of condemnation 
does not vest the right of individuals, so 
as to secure them against the secretary's 
power of remission 1336 

The power of the secretary is wholly dis- 
tinct from the constitiitional pardoning 
power of the president, and its object is to 
afford merited relief, where the courts are 
obliged to inflict the penalty 1336 

"Prosecution," as used in the act for the 
remission of penalties, inoludes all the pro- 
ceedings in a suit, as well before as after 
judgment, including the execution. ...... .1336 
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A libel for forfeiture of a vessel will be 
dismissed if the facts do not authorize a 
forfeiture, although an offense against oth- 
er provisions of the same law is shown 439 

Books and papers seized on a warrant 
(Act March 2, 1867, § 2) before institution 
of an action to recover the value of goods, 
as forfeited under the customs laws, are 
admissible against defendant. (Revei-sing 
421.) ; ! 417 

PORaEUY. 

See, also, "Counterfeiting." 

A written request to lend money may be 
the subject of forgery at common law... 30 

A military land warrant is neither an in- 
denture nor a public security, within the 
meaning of the Crimes Act of March 3, 
1825,, § 17 544 

Quaere, whether, in an indictment under 
the penitentiary act (4 Stat. 448) for for- 
gery, it must not be averred to have been 
done "to the prejudice of the right" of 
some person.. 871 

In an indictment, under Act March 2, 
1S31, § 11, for uttering a forged check, it 
is not necessary to aver that such uttering 
was "to the prejudice of the right of any 
other person," or that the check was "a 
paper writing or printed paper." 1046 

In an indictment under Rev. St. § 5418, 
for forging writings used in entering goods 
at the customhouse, it i*' unnecessary to 
aver the existence of the goods mention- 
ed in the writings 878 

An indictment under Rev. St. § 5463, 
charging a person with forging a material 
indorsement on a post-office money order, 
with intent to defraud a person named, is 
sufficient 1321 

The scienter may be proved by the fact 
of similar forged orders found in possession 
of defendant or of an accomplice in pass- 
ing them 324 

An order on the cashier of the Bank of 
the United States is evidence in support of 
an indictment for forging an order on the 
cashier of the corporation of the Bank of 
the United States -. 324 

Act April 30, 1790, § 14. punishing for- 
gery of public securities with death, was 
impliedly repealed by Act March 3, 1825, 
§ 17. 544 

Forgery of writings used in entering 
goods at the customhouse is punishable un- 
der Rev. St. § 5418. relating to forgery of 
certain writings named, or "other writ- 
ing." 878 

FRAUDULENT COUVEY- 
AlSrCES. 

An assignment of property to secure ad- 
vances made and to be made is valid, ex- 
cept as to those made after the liens of 
third parties have attached 916 

On a bill to set aside a fraudulent con- 
veyance of land levied on by execution, the 
court will not inquire whether there was 
not personal property on which the mar- 
shal should first have levied 997 

Where such conveyance was fraudulent, 
the court will set it aside, and order the 
land sold subject to the lien of the original 
vendor 997 

GAMTN'G. 

All acts of keeping a gaming house be- 
fore indictment constitute but one offense..l059 

Under Act Md. 1797, e. 110, the offense 
of keeping a faro table can only be corn- 
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mitted by a tavern keeper or retailer of 
spirituous liquors 915 

An indictment charging that defendant 
kept a certain gaming table, called a "faro 
bank," is not sufficient, under the peniten- 
tiary act (4 Stat. 448) 1252 

An indictment for keeping a "gaming 
table" is insufficient. It should charge the 
keeping of a common earning table 1253 

An indictment for keeping "a faro bank" 
is bad. It should be "a common faro 
bank," or "a faro bank, the same being a 
common gaming table." 1253 

In an indictment for keeping a public 
gaming hoase, the day laid is not mate- 
rial, so that it is within the time of limita- 
tion, and not within the time of previous 
conviction or acquittal 1059 

Evidence that defendant dealt the cards 
at faro is prima facie evidence that he kept 
the house 1255 



See 
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GRAim JURY. 

See, also, "Criminal Law"; "Indictment"; 
".Tury." 

The federal district courts have the pow- 
er to direct the grand jury as completely 
as the circuit courts to the extent of their 
criminal jurisdiction 315 

The accused is not entitled to send wit- 
nesses to the grand jury to prove merely 
exculpatory matter 886 

The prosecution is not required to sum- 
mon witnesses to the grand jury to prove 
the sanity of the accused S8(> 

A grand jury impaneled, sworn, and char- 
ged by the court during the lifetime of a 
district attorney have jurisdiction, after his 
death, to indict a person afterwards com- 
mitted by a conlmissioner 1044 

A presentment by a grand jury of an of- 
fense of which the court has no jurisdiction 
is coram non judice 31.5 

The presence of one disqualified person 
upon the panel of a grand jury vitiates the 
indictment found by it 99 

GRANT. 

See, also, "Public Lands." 

Under the laws of Mexico, more than 11 
leagues of land could not be granted in 
colonization to any one person 195 

The location of a valid grant cannot be 
affected by the fact that, without notice 
to the grantee, the grant was treated as 
forfeited, and part of the lands granted to 
another S67 

Where a grant solicited described the 
first line as a certain parallel of latitude, 
which was delineated on the disefk) by ref- 
erence to natural monuments, lieldl that 
these must control where they differed from 
the natural parallel 867 

Forfeiture of a Mexican grant cannot be 
predicated on failure to occupy and culti- 
vate, occurring after the acquisition of 
California 666 

On objections filed to a survey, any am- 
biguities and repugnancies in the decree es- 
tablishing the authenticity of the claim 
may be removed by interpretation 371 

An unquestionably genuine Mexican 
grant will not be invalidated by an accom- 
panying titulo which is forged and fraudu- 
lent, if neither the claimants nor the origi- 
nal grantees were parties to the fraud. . 666 

Location of grant on conflicting testi- 
mony 7 
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Claims to Mesiean land grants confirmed 

npon the evidence 

36, 42, 52, 374, 870, 871, 915, 1310 
Survey of Mexican land grant confirmed 

npon the evidence 310, 312 

Alleged Mexican grant in California re- 
jected as fraudulent and antedated 947 

GrTJARANTY. 

A guarantor of the payment of a spe- 
cific sum offered in compromise of a claim 
for taxes, fines, and penalties is not liable 
on the guaranty until the specific offer has 
been accepted ., 926 

GITABBIAK AJfTD WAE,D. 

An order of the orphans' court that R. 
enter into bond as guardian of O- is not 
an appointment to the office of guardian. . 977 

HABEAS CORPUS. 

A prisoner committed for assault, with 
intent to kill, on the president of the Unit- 
ed States, Itdd not entitled to a writ of 
habeas corpus for the purpose of examin- 
ing into his sanity 887 

Federal courts have jurisdiction to issue 
habeas corpus for parties held, under state 
laws, for acts done .under requisitions by , 
the executive of one state upon the execu- 
tive of another state 1(^1 

Habeas corpus will not issue from a fed- 
eral eoiirt to release one held for trial in 
a state court, either on the ground that he 
was illegally seized in another state, or 
that he was charged with a different crime 
than that for which he was extradited. . . . 626 

An ofiicer will be protected in serving 
process regular on its face issued by a 
court having jurisdiction of the subject- 
matter, though it issued irregularly 177 

One confined for an act done in pursu- 
ance of a law of the United States, oi* of 
process from a federal court or judge, is 
entitled to discharge, whether held under 
state or federal process. (Act March 2, 
1833, § 7.) 571 

A person committed by a state court on 
charges of altering a bench warrant, at- 
tempting to kidnap, and fals6 imprison- 
ment,— all arising out of his arre.sting a 
person on process of a federal court, 
which had been altered by insertion of the 
name of the person arrested,— may, on a 
proper showing, be released by a federal 
district judge. (Act March 2, 1833.) 177 

Where the return shows that petitioner 
is held under a commitment, regular on its 
face, of a competent state court, but peti- 
tioner alleges that he is really held for an 
act done under authority of the United 
States, the court will adjourn the hearing, 
and ^ve notice to the county attorney 571 

On writ of habeas corpus for persons 
indicted for kidnaping, they may go be- 
hind the indictment to show identity of the 
parties, and that they were indicted for 
acts done under a requisition of a state 
governor in extradition proceedings; but 
they cannot show that the indictment on 
which the requisition was issued was im- 
properly procured 1051 

A father is not, of course, entitled to 
the custody of his infant child. !f bronw^t 
into court; but the court will exercise its 
discretion on the subject, and place the in- 
fant where it will be most for its benefit. . 30 

Upon a habeas corpus to restore an in- 
fant to the custody of her parent, defend- 
ant will not be discharged simply because 
he declares that the infant is not in his 
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power, possession, control, or custody, if 
the conscience of the court is not satisfied 
that all the material facts are fully disclos- 
ed in the return 30 

An attachment iS not necessary where 
the party has not made a true return, if 
he is present in court; but an order may 
issue directing him immediately to answer 
interrogatories 30 

HiaHTWATS. 

See, also, "Dedication"; "Eminent Domain." 

Special acts for the laying out of a Isigh- 
way are to be construed in conformity to 
the general highway acts, unless words 
are used showing that the fee of the land 
taken is intended to pass 185 

H03MICIDE. 

The master is bound, both by law and 
contract, to do everything consistent with 
the safety of ship, passengers, and crew, 
to rescue a passenger or seaman who has 
fallen overboard, regardless of delay or ex- 
pense 800 

Death of a human being as the immedi- 
ate result of the omission by another to 
perform a plain legal or contract duty- 
makes the latter guilty of felonious homi- 
cide : 800 

"Willful omission of a ship captain to stop 
the ship, or to make any attempt to rescue 
a sailor fallen from the royal yard arm, 
warrants conviction of no higher offense 
than manslaughter 800 

A blow with a dangerous weapon, cal- 
culated to produce, and actually producing., 
death, is deemed malicious, and is mur-* 
der, if struck without such provocation as 
reduces the crime to manslaughter 1093 

If two fight with deadly weapons in a 
mutual combat, begun in hot blood, and 
death ensue, it is manslaughter 1270 

A man is bound to retreat from the mo- 
ment danger becomes apparent, unless, 
from the fierceness of the attack, he is pre- 
vented from doing so 287 

' Where an officer attempting to execute 
lawful process of arrest is resisted by the 
party to be arrested, so that he is obliged 
to take the latter's life in self-defense, the 
process is a justification 571 

Seamen have no right, even in the case 
of extreme peril to their own lives, to sac- 
rifice the lives of passepgers to save their 
own 360 

In the case of shipwreck, where the life- 
boats are crowded, the seamen have no 
right lo throw passengers overboard, to 
protect their own lives, and that of other 
passengers , 360 

An indictment for murder on the high 
seas need not state, the length and depth 
of the wound which caused death 1210 

Under an indictment for maualaughter 
on board a vessel on the high seas or in 
a foreign port, the prosecutor must prove 
that the vessel belonged to a citizen of the 
United States 465 

Where the defense to n charge of man- 
slaughter by a sea captain, in omitting any 
attempt to rescue a seaman who fell from 
the rigging into the sea, was that he was 
killed by the fall, held, that the burden was 
on defendant to show that the fall was 
fatal, or to raise a reasonable doubt on the 
subject 800 

On an indictment for murder by throw- 
ing a child overboard, the prosecution must 
prove (where such a defense is set up) 
that the child had not died in a fit before 
it was thrown overboard 303 
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Where defendant killed deceased with a 
dangerous weapon, and the evidence was 
conflicting as to provocation, and as to 
which was the assailf^nt, Jidd, that the gov- 
ernment, in order to convict, must satis- 
fy the jury beyond a reasonable doubt that 
the killing was felonious .1270 

On a trial for murder, the dying declara- 
tions of the deceased are evidence 1097 

On a trial for murder, the accused is en- 
titled to the benefit of any reasonable 
doubt as to the elements of murder in the 
first degree, or second degree, or man- 
slaughter • 781 

On an indictment for manslaughter at 
common law in the District of Columbia, 
the court will give judgment of fine and 
imprisonment, under Act, May 30, 1790, 
§ 7 1126 
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"Cattle," as used in Act June 30, 1833, 
§ 9, prohibiting pasturing Indian lands with 
"horses, mules, or cattle," includes sheep. 1208 

The penalties imposed by that section, 
may be recovered by indictment. The gov- 
ernment is not limited to an information or 
action of debt 1208 

An Indian agent appointed for Oregon 
under Act June 5. 1850, § 4. being jUso a 
person charged or trusted with the dis- 
bursement of money and property, might 
be required to give bond for more than §2,- 
000. (Act June 30, 1834, §§ 4, 8.) 426 

The tract called "Pyramid Lake Indian 
Reservation" has been legally reserved for 
the use of the Pah Utes and other Indians 
residing thereon, and is "Indian country," 
within the meaning of Rev. St. §§ 2133, 
2139, 897 

Alaska is not "Indian country," within 
the meaning of the acts of congress; aiid 
the district court for Alaska, conseauently, 
has jurisdiction to try an Indian for an 
offense committed there against another 
Indian 776 

The statutes extending the laws regulat- 
ing intercourse with the Indian tribes over 
the tribes in Utah, Nevada then being a 
part of Utah, do not make Nevada Indian 
country 897 

ngDICTMENT Al>rD USTFORIvrA" 

Tioisr. 

See, also. "Criminal Law." and names of par- 
ticular crimes. 

'Wlieu lies. 

The proceeding by criminal information 
being comparatively unknown in the fed- 
eral courts, tJie eotirt declines to issue a 
warrant of arrest on an information for 
the offense of selling spirituous liquor to an 
Indian 612 

Where' an offense is made punishable by 
imprisonment, but the statute provides no 
mode of prosecution, an indictment will 
lie 1145 

Offenses not capital or otherwise infa- 
mous may, by leave of court, on complaint 
on oath, be prosecuted in the federal 
courts by criminal information, .1221 

A prosecution for misapplying the funds 
of a national bank by its cashier must be 
by indictment 62 

Finding:. 

The court may order an indictment to be 
sent to the grand jury without a previous 
presentment for the same offense. ...... .1138 

Form. 

An indictment need not allege that the 
grand jury was duly organized, and that 12 
concurred in the finding 892 
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It is not necessary that an information 
shall show that defendant was held to an- 
swer the charge on complaint before a 
commissioner, or that the charge has heen 
found true by a grand jury 1289- 

Allegations in the first count in an in- 
dictment may be adopted in the second one 
by referring to them 260* 

The words "said Johnson," in a second 
count, indicate the Johnson mentioned and 
described in the first count, including his 
status or condition as therein stated, with 
reference to the charge made in the indict- 
ment : - . . . 260- 

An indictment in the territory of Ar- 
kansas must conclude "against the peace 
and dignity of the United States." 915- 

Indozsemeiit. 

An indictment for a misdemeanor will be 
quashed unless the name of the prosecutor 
is indorsed thereon as required by law, al- 
though defendant has given a recognizance 2o8- 

The indictment will not be quashed for 
want of a prosecutor's name if the wit- 
nesses were called for by the grand jury; 
contra where the witnesses were not sent 
to the grand jury by the court, and it did 
not apijear that they were called for by the 
grand jury • 98t> 

The want of a prosecutor's name on the 
indictment is no ground for arrest of judg- 
ment 5S5, 985- 

The signature of a district attorney is no 
part of an indictment, and is only necessary 
as evidence to the court that he is prose- 
cuting the offender conformably to his 
statutory . duty 1044- 

Sesciiption o£ offense. 

It is generally sufficient to describe an 
offense in the words of the statute. .274, So4- 

An indictment against a state tax collect- 
or for depriving a Chinaman of a right 
secured to him by Act May 31, 1870, by 
exacting money under a state law relating 
to miners, held demurrable, in the absence 
of an averment that he was a miner, so as 
to be within its provisions. 563 

Description of persons. 

Where a statute inflicts a penalty on per- 
sons of a certain description only, it is 
necessary to aver all the facts requisite to 
show that defendant, was of that descrip- 
tion at the time of committing the act. ..1060- 

In an indictment for committing an of- 
fense on shipboard under Act 1825. e. 276, 
§§ 22, 25, the particular ownership of the 
vessel is immaterial, and a misnomer of 
the owner is of no consequence 38S 

Time and place. 

In an indictment for causing a vessel to 
sail from an American port to engage in the 
slave trade, it is sufficient if the offense be 
laid on a day last past, and on divers days 
and times before and since that day 826 

Joinder of parties and offenses. 

Two or more persons charged with an of- 
fense in its nature several are not indict- 
able jointly 682 

To sustain a joint indictment for the 
same offense, it must appear that the of- 
fense wholly arose from the joint acts of 
all the defendants 1074 

Riot and assault and battery may be 
joined in the same indictment. 1088 

The doctrine of merger does not apply 
to misdemeanors; and an indictment for 
conspiracy to defraud the revenue is good, 
though it charge a complete offense, in ad- 
dition to the conspiracy to Ciroimit it. ...1085 

Variance. 

A variance between the indictment and 
the evidence is immaterial if the substance 
of the matter be found 388 
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Literal variances, which are not fatal, 
are those which do not make a word differ- 
ent in sense and grammar, — which leave the 
sound and sense in substance the same. . 

324, 1192 

Certain variances as to the address upon 
a letter alleged to have been embezzled by - 
a letter carrier hdd not material 610 

In case of misnomer, a variance is fatal 
only when there is a misnomer of one 
whose existence is essential to the offense 
charged 388 

A draft signed "Jos. Johnson" is not ad- 
missible under a count averring it to be 
signed "Joseph Johnson, President." 686 

Where an indictment charges perjury at 
the circuit court held on the 19th day of 
May, and the record shows that the court 
was held on the 20th of May, the variance 
is fatal 1132 

A note at 60 days with interest is not 
admissible under an averment of a note 
at 60 days without interest 908 

Mere surplusage will not vitiate an in- 
dictment and need not be proved 388 

No allegation, necessary or unnecessary, 
which is descriptive of what is legally es- 
sential to the charge, can be rejected as 
surplusage 388 

Unnecessary words, not altering the na- 
ture of the charge, inserted by the grand 
jury, may be rejected as surplusage after 
verdict 866 

An instrument may be set out by its 
legal effect; but, if words descriptive of 
the instrument are used, they must be 
proved 686 

GonTiction of otlier offense tlian iliat 
cliarged. 

On a joint indictment for murder, one 
defendant may be found guilty of murder, 
and another of manslaughter 131 

On a joint indictment against two or 
more for a statutory misdemeanor, defend- 
ants not personally present may be found 
guilty as principals in the second degree if 
tiiey participated in the fraud 166 

Aider by verdict. 

A motion to quash for want of the name 
of a prosecutor is too late after verdict. . 986 

INPORMEES. 

See, also, "Forfeiture." 

On a sale of property condemned as for- 
feited for violation of the internal revenue 
laws, the informer is entitled to half the 
proceeds, (Act 186i, § 41.) 370 

After a judgment in proceedings for a 
fine, penalty, or forfeiture, the president 
cannot, by a pardon, remit or release the 
moiety accruing to the individual 174 

EsrsAisnTY. 

On an inquisition of insanity, on a motion 
for a new trial, after conviction of perjury, 
the question is the same as if raised when 
the prisoner was called to plead.. 852 

On an inquisition of insanity, counsel for 
the prisoner should open and close the case 
to the jury S52 

On an inquisition of insanity, lie proof to 
establish insanity is upon the defendant; 
yet he should have the benefit of any rea- 
sonable doubt S52 

A prisoner acquitted, on the ground of in- 
sanity, of an assault with intent to kill, 
will be remanded to the custody of the mar- 
shal, when the court is satisfied that it 
would be dangerous to permit him to be at 
large 887 
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See, also, "Bankruptcy": "United States." 

A claim for compensation for wrongs done 
under Spanish authority, and provided for 
by treaty (8 Stat. 252), passed to the gen- 
eral assignee in insolvency 43T 

XNTERNAIi BEVEinjE. 

See, also, "Forfeiture"; "Informers." 

Officers of internal revenue. 

The discretion of the secretary of the- 
treasuryin making additional allowances to- 
collectors (Act June 30, 186i, § 25) cannot 
be judicially revised i. 83 

The execution of a collector's* bond by 
the sureties with the date left blank au- 
thorizes the principal to fill the blank at his 
discretion. 88 

The payment of money to a deputy col- 
lector as a tax on brandy without receiv- 
ing stamps therefor is not a payment of the 
tax; and, where the collector converts the 
money to his own iise, the sureties on his 
bond are not liable therefor 290, 293 

A declaration on an official bond of a tax 
collector held insufficient where the bond 
did not identify the officer's district, the 
date of his commission, the -sort of taxes 
he was to collect, or the date of the stat- 
ute under which it was given 557 

On a joint judgment obtained against all 
the parties to the bond of a revenue col- 
lector, the personal estate of all liable to 
the execution must be exhausted before the 
land of any one of them can be reached. 
(3 Stat. S3.) 14 

Assessments and collections. 

The producing capacity of a distillery be- " 
ing the measure of taxation (Act July 20, 
1S68, § 20), an assessment by an officer is 
not a condition precedent to the collection 
of the tax ST 

The assessor may investigate returns 
made by a distiller, and increase the 
amount of the assessment in all cases of 
fraud or omission, and assess the amount 
of tax for which the party is liable (Act 
June 30, 1864, §§ 14, 20, amended July 13, 
1866); and such authority is in its nature 
judicial 337 

The assessable capacity of a distillery, 
as' determined by survey (Act July 20, 
1868), cannot be raised by the assessor or 
the government, except hy a new survey 
directed by the compiissioner of internal 
revenue 735 

A person who carries on business with- 
out having paid the special tax is not a 
delinquent of whom mileage may be col- 
lected 309, 

Under the revenue laws, the govern- 
ment has the right to control and regulate 
the manufacture of spirits for the purpose 
of collecting the revenue 1189^ 

If a distiller's private books show a dif- 
ferent state of facts from those kept for 
the government, they also may be treated 
as government books , ...1189' 

The government has the right to exam- 
me all books kept by the distiller or rec- 
tifier pertaining to the business,— private, 
as well as those required by law. The ex- 
amination should be by order of the court, 
and in the presence of the party or his 
counsel , .1189^ 

If a distiller refuse to produce his books, 
the court may order the vaults containing 
them to be opened by its officers 1189- 

The order need not specity the books, 
but the officers may take all books found 
on the premises; the presumption being 
that they belong to the distilling business,.1189' 
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The game of "keno" is not a "lottery" 
within the meaning of the interna! revenue 
laws 374 

A person in possession and control of a 
billiard table in a place open to the public 
is liable prima facie to pay the special 
tax, though the general property and ulti- 
mate control of the table or place are in 
another 386 

A person is not liable for a fine for pur- 
suing the business of a cattle broker 
without a license, unless it appear that he 
dealt in cattle or hogs as his principal 
business - 763 

A farmer occasionally buying and selling 
stock in connection with his main pursuit 
is not within the statute 763 

To convict oi retailing liquor without 
payment of the special tax. defendant 
must be shown to have held himself out 
publicly as following the business, as one 
■of his means of livelihood 990 

Selling an occasional drink from a bot- 
tle, not in a barroom, with no intention of 
defrauding the revenues, is not carrying 
on the business of a retail liquor dealer, 
within Rev. St. § 3242 556 

A sale of whisky in small quantities on 
several occasions may be sufficient to war- 
rant a conviction for selling by retail with- 
out a license, though defendant did not 
keep a shop or store, or did not carry on 
the business for a livelihood 130 

Dealers in foreign as well as domestic 
spirits are subject to Act liOiS. § 45, and 
must keep the books and make the en- 
tries specified therein so far as they ean...l069 

Stand casks in a retail liquor dealer's 
saloon need not be marked or stamped, 
though they may hold over five gallons. 
(Rev. St. § 3289.) 1299 

The bonded warehouse in which a liquor 
dealer stores his goods is to be regarded 
as his premises, in the meaning of the act; 
iind, by a sale and transfer of the goods 
in bond without removal, the premises 
then become the premises of the vendee. 
Instead of the vendor 1069 

IDistilled spirits. 

All persons having an interest in the 
business of distilling or directly aiding in 
the production of spirits for their use or 
benefit are distillers, and amenable to the 
provisions of the internal revenue laws. . . 3S5 

Act July 20. 1868, § 44. is applicable to 
any person distilling spirits without pay- ' 
ing the special tax, or giving bond, wheth- 
■er he has registered his still, or given no- 
tice of intention to engage in the business, 
■or not ; 1197 

A distiller who failed to arrange his dis- 
tillery af)paratus. as prescribed by section 
16, Act July 20, 1868, has no authority 
to manufacture spirits, and is subject to 
the penalty prescribed by section 96; and 
this whether he intended to defraud the 
revenue or not 1122 

If a rectifier, by any process, manufac- 
tures spirits from fruits or Derries, sa- 
loon washings containing fermented sub- 
stances, or from sour beer, he becomes a 
■distiller, subject to the provisions and pen- 
alties of Rev. St. §§ 32.59. 3260 1169 

Sale of spirits by the consignee, after 
the arrival and transfer of the bill of lad- 
ing, so that the purchaser receives them 
from the carrier, makes the seller liable, 
under Rev. St. § 3318, for sending them out 
■of his stock and possession, without enter- 
ing them on his books 1254 

The giving of transportation bonds for 
the removal of whisky from a warehouse 
does not authorize the sale of the spirits 
without payment of the tax 45 

The person to give the warehouse bond 
'Under section 27, Act July 13, 1866, is the 
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person who, under section 24. notifies the 
government that he is the person engaged 
in the business of a distiller 274 

It is a good defense to a surety on a dis- 
tiller's bond that it was signed and deliv- 
ered on a condition of the nonfulfillment 
of which plaintiff's agent had notice when 
he accepted it 94 

It is no defense to the sureties on a dis- 
tiller's bond that the assessor failed to ob- 
tain the consent of the mortgagee of the 
distillery premises to the'r use as such, 
and a stipulation for prioritv of lien of 
the United States 376 

In an action on a distiller's bond under 
Act July 20, 1868, a plea that the still ex- 
ploded, whereupon the assessor locked up 
and took control of the property, is a 
good defense as to the time the still was 
disabled. 1254 

The liability of the sureties is not re- 
leased by the fact that the collector per- 
mitted the distiller to remove from the 
bonded warehouse a qusintity of spirits, 
sufiicient to pay all the taxes due, without 
first requiring payment thereof 376 

In an action upon a distiller's bond, an 
erroneous assessment, which does not in- 
clude the amount actually due as pre- 
scribed by the statute, is not conclusive 
ag.ainst the government. 87 

Defense to action on distiller's bond of 
seizure of property by the collector, and 
surrender to state court receiver 10 

Stamp taxes on specific objects. 

"Selling" and "exposing for sale," as 
used in the statutes relating to stamp du- 
ties (Act June 30, 1864, §§ 167, 169: Act 
July 13, 1866), are treated as different 
things 378 

Act June 30, 1864, § 169, as re-enacted 
by Act July 13, 1866, refers to section 
167, and keeps it operative so far as sell- 
ing is concerned 378 

An instrument reading *'due the bearer 
or [naming a payee] §7 in merchandise 
out of our store," and signed in behalf of 
an- employer, by his bookkeeper, is a con- 
tract requiring a 5-cent stamp 893 

Income tases. 

A merchant, in making his statement of 
income, may deduct, from his gross profits, 
bad debts made during the year, or such as 
appear bad at the end of the vear, (Act 
June 30, 1864 ) 1225 

The repeal of the legacy tax did not af- 
fect the right of the United States to a 
tax which had accrued by the happening 
of the contingency upon which the legacy 
passed prior to the date of the repealing 
act, although the legatee did not become 
entitled to the possession or enjoyment of 
the legacy until after that date 258 

The recovery of an assessment and the 
penalty for a failure to make return of in- 
come held no bar to an action to recover 
the tax on income, under Act March 2. 
1867, § 13. 251 

Violations o£ laxo- and punishment— For- 
feiture proceedings. 

The jurisdiction of the district court of 
condemnation proceedings against a dis- 
tillery is not defeated by the subsequent 
bankruptcy of the owners of the distillery..ll23 

A" claim for delivery, on bond, of goods 
seized for forfeiture^ is one for a favor, 
and terms may be imposed. 996 

Property seized for forfeiture may be de- 
livered to the claimant on his giving stip- 
ulations for its appraised value, less the 
amount of tax due on it, and paying the 
latter amount into court 996 

Where property is seized for taxes due 
from a distiller, its subsequent release on 
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bond does not divest jurisdiction to go o^^^„^ 
with the condemnation proceedings. ..••1133 

Property so released may be sold by the 
owner, bona fide, so as to give a good 
title to the purchaser; but, except where it 
will interfere with subsequently acquired 
rights of third persons, the court may re- 
seize the property, and order it sold 1123 

A sale so made passes to the purchaser 
all the interest of the United States, and 
they are estopped to set up against him 
any lien known when the sale was or- 
dered 1123 

Money paid into the district court, on 
the sale, in condemnation proceedings, of 
a distillery, cannot, while the proceedings 
are pending, be withdrawn, or their ais- 
tribution directed, by the circuit court, on 
an original bill 1123 

'— Penalties: Actions tJherefor. 

Wholesale liquor dealers who received 
15 barrels of snirits. nnd entered only 6 
on their books, intending to retail the re- 
maining 9, are hable icr the penalty of 
$100, under Rev. St. § 3318 1147 

Defendant is liable where he fraudulent- 
ly concerted with the distiller and others 
to market the spirits without payment of 
the tax ; : 45 

Under Act July 13, 186&, § 9, an intent 
to evade the paymem. of the tax must be 
shown. 45 

^-^ Offenses. ^ 

A laborer employed in a distillery is not 
carrying on the business of a distiller, so 
as to be criminally liable for failure to 
pay the tax 990 

The owner of a distillery who rents the 
same to another knowing that the latter 
intends to use it for distilling whisky, in 
violation of law, is guilty of aiding and 
abetting such unlawful manufacture. . . . 130 

A brewer who neglects to enter in a book 
the materials purchased for producing fer- 
mented liquors is liable to the fine of $500, 
regardless of whether he intended to com- 
mit a fraud. (Act July 13, 1866.) 1257 

The offense of aflSsing simulated* customs 
stamps to boxes of cigars (Rev. St. § 
33971 may be committed by affixing to a 
box of domestic cigars a likeness of a 
customs stamp 570 

' Indictment. 

Debt will not lie on Act June 30, 1864, 
§ 73. The prosecution must be by indict- 
ment .•..., 1316 

Tobacco manufacturers may be indicted 
for violating the internal revenue laws. 
The jrovernment is not confined to proceed- 
ings in rem 1090 

In an indictment under Act July 13, 
1866, § 42, for executing a fraudulent 
bond, it is not necessary to set out the par- 
ticulars 274 

An allegation thai- defendant carried on 
.the business of keeping a billiard table in 
a particular building is a sufficient allega- 
tion that he kept a billiard room, and was 
the proprietor thereof 386 

An indictment charging that defendant 
carried on continuciusly between certain 
dates the business of a retail liquor dealer, 
at a certain place, need not state by what 
means or circumstances he became such 
dealer 386 

As all persons dealing in tobacco are not 
liable to the special tax, an indictment 
mxist show that defendant was such a deal- 
er as is required to pay the tax 386 

In an indictment founded on Rev. -St. § 
3397, for removing cigars not packed in 
boxes, it is unnecessary to aver an intent 
to defraud the United States 570 

An indictment under Kev. St. § 3397, 
charging that defendant "did buy, receive. 
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and have in his possession" cigars on 
which the tax was not paid, warrants a 
conviction on proof of pQssession alone. .1253- 

The last clause of Act July 20, 1868. § 
78, contains no exception which must be 
negatived in an indictment founded on that 
clause 465- 

Offenses under Rev. St. § 3397. which 
arise out of the same transaction, though 
some of them are designated as felonies 
and some not, may be charged in different 
counts of the same indictment, under Rev. 
St. § 1024 570 

Two persons composing a partnership, 
who make and sign, in their partnership 
names, a false return to the assessor, may 
be jointly indicted 1090' 

An internal revenue officer, named as 
such in the indictment, cannot be jointly 
indicted with a private person for con- f ^ 
spiracy to defraud the revenue 1085- 

An indictment for violating Act July 13, 
1866, § 53, prohibiting more than one spigot 
hole in any package of fermented liquors, 
hdd not sustainable 1100- 

^— Evidence. 

On a trial for the fraudulent removal of 
distilled spirits from the distiller's bonded 
warehouse (Act July 13, 1866, § 45), it need 
not be shown that the warehouse was duly 
designated or authorized 166 

One may be convicted of keeping a to- 
bacco press without a legal bond, on the 
sole testimony of the government officer 
that defendant told him he had used an 
extra press, which he had just removed. .1181 

On an indictment for issuing instruments 
without stamping them, proof of issuing 
an instrument unstamped, which by law 
should have been stamped, is sufficient, in, 
the first instance, to_ warrant a conviction 893" 

The finding of unstami)ed spirits on prem- 
ises containing a still is, when unexplained, 
sufficient to justify the jury in finding that 
such spirits were distilled there since the 
last inspection by the ganger 119T 

Verdict: Jndgment. 

A verdict of guilty of having in posses- 
sion distilled spirits, with intent to sell 
them, and evade payment of the tax (Act 
June 30, 1864, § 48), is not bad merely be- 
cause the number of gallons of such spirits 
is not found 1205 

Conviction, under Rev. St. § 5440. for 
conspiring to defraud the United States by 
the itnlawful removal of distilled spirits, 
without paying taxes, bars a subsequent 
civil suit to recover the penalty of double . 
the amount of such taxes HIS 

^— Pnnislinient. 

Quaere, whether one charged in different 
counts, under Rev. St. § 316i9, with knowl- 
edge of separate frauds upon the revenue, 
may be punished by cumulative sentenees.llSS 

ESTTEEWATIOIyrAIi liAW. 

See, also, "Neutrality Laws." 

As respects its own government, a nation 
becomes independent frcjm the declaration 
thereof, bnt, as regards other nations, only 
when recognized by them 44t> 

A right of seizure on the high seas may 
exist independently of any right of search 832 

A vessel engaged in any trade contrary 
to the law of nations may be confiscated 
in the courts of any country. 832 

A French vessel seized by an American 
cruiser while engaged in the slave trade 
condemned, but ordered to be delivered to 
the French consular agent for the French 
government , 832 
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It is a breach of diplomatie privilege for 
an officer to enter the dwelling house of a 
■secretary of legatiojii and seize there a 
runaway slave 596 

INTOXICATrKTG UaUORS. 

The corporation of Georgetown had no 
power, in 1S03, to grant retaiUng licenses. 679 

The gratuitous distribution of ardent 
spirits at a public gaming table does not 
constitute the keeper a retailer, in the 
meaning of the law 1242 

JUDGE. 

When the district and circuit judges and 
the circuit justice are all absent from the 
district and circuit, another justice ot the 
supreme court may hear an application for 
an injunction, notwithstanding the provi- 
sions of Rev. St. §719 1002 

JUDGMENT. 

See, also, "Criminal Law." 

A judgment entered by mistake of the 
■clerk may be set aside at the nest term, 
and the eseeution quashed 1123 

In order to constitute liens on real es- 
tate, judgments of the federal courts in 
Virginia need not he recorded 430 

Levy and condemnation under an eseeu- 
tion keep a judgment alive, and preserve 
the lien, without a scire facias 1231 

JUHX. 

See, also, "Grand Jury." 

An alien is not entitled to a jury de 
medietate linguse in Washington county, 
D. C 1131 

Under Rev. St. § 804, persons may be 
accepted as "bystanders" after exhaustion 
of the panel, though not present when sum- 
moned by the marshal, where they appear 
at the time they are returned as present, 
and their names are placed on the panel, 
and their ballots in the wheel 998 

An objection that persons summoned as 
"bystanders" were not then present in 
court should be taken as ground of chal- 
lenge to the array, before the polls are 
drawn 998 

Under Act July 20, 1840. the federal 
courts may, in case of deficiency of jurors, 
order a second venire 1205 

The provision of the judiciary act adopt- 
ing state laws applies only to the mode of 
selection and to qualifications, and not to 
Ihe number of jurors to be summoned, 
which is to be determined under the com- 
mon law, by a consideration of all the cir- 
cumstances 499 

Where the local law requires jury bal- 
lots to contain the names, additions, etc., 
of jurors, a ballot or panel giving only an 
initial letter of the Cliristian name is good 
ground of challenge "... .1201 

The middle letter of a name is not re- 
garded in New York as an essential part 
of the name; and a mistake therein is no 
ground of objection to a juror, where his 
residence and occupation are correctly giv- 
en, and there is no claim that the prisoner 
has been misled 1204 

The deputy marshal and deputy clerk 
are competent officers to superintend the 
drawing of jurors, and certify the names 
drawn to the clerk and marshal 1205 

The disqualification of grand and petit 
jurors prescribed by Rev. St. § 820, is abso- 
lute, and not discretionary 99 
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The coxu*t will not ask a juror, before he 
is sworn, whether he has formed and ex- 
pressed an opinion, but will leave the party 
to challenge for favor 624 

Conscientious scruples against finding a 
verdict, which would lead to capital punish- 
ment, are a good cause for challenge in a 
capital case 303 

On a trial for murder, a person conscien- 
tiously opposed to capital punishment was 
set aside, the jurors having found him "not 
indifferent." 1131 

A challenge for cause is properly over- 
ruled where the juror has formed no fixed 
opinion respecting guilt, though he has 
read, in a newspaper, matter concerning 
the case 1097 

A person who has come to a conclusion 
as to the offense charged from reading 
newspaper accounts, though he has not ex- 
pressed an opinion, either as to the offense 
or that defendant was engaged therein, is 
incompetent 105 

One who has formed an opinion as to the 
crime, which may be removed by instruc- 
tions of the court, is competent 105 

One who, without forming or expressing 
any opinion ' as to the matter to be tried, 
had "formed an opinion that the. laws had 
been outraged," is competent 105 

A person who had expressed an unfavor- 
able opinion against persons who had en- 
gaged in the transaction, but had not form- 
ed or expressed any opinion as to the guilt 
or innocence of the prisoner, 7ield compe- 
tent 105 

Where there was a doubt as to the com- 
petency of a juror, he having made up his 
mind on the law, the court recommended 
his withdrawal 105 

Though neither party has a right of chal- 
lenge after a juror is sworn, the court, to 
protect the adiainistration of justice, may, 
at any stage of the case, investigate an ob- 
jection to the impartiality of thfe jury, and 
may withdraw the case if a juror is found 
unfit 1323 

One charged with casting away a vessel 
on the high seas, with intent to prejudice 
the underwriters, has a right to challenge 
35 jurors 616 

On an indictment for murder, 20 peremp- 
tory challenges .ire alloweB 303 

In manslaughter, a peremptory challenge 
is allowed by the Virginia law 1126 

One tried for horse stealing in Washing- 
ton county, i). C, is not entitled to peremp- 
tory challenges 815 

Peremptory challenges are not allowed in 
cases of larceny, in the District of Colum- 
bia 1137 

Form of oath to be administered to tales- 
men on the principal panel when challen- 
ged for favor ' 207 

The decision on a challenge for favor is 
not reviewable 1097 

In cases of acquittal the verdict of the 
jury is final, though they disregard the in- 
struction of the court on questions of law 18 

JUSTICES o:f the peace. 

A justice of the peace has no jurisdiction 
of the offense of selling intoxicating liq- 
uors, under Act 1861, except as an examin- 
ing magistrate 1172 

KIDNAPING. 

Act March 2, 1831, § 17. does not apply 
to negroes kidnaped out of the District of 
Columbia, and brought within it 267 

In an indictment imder such section, it 
is not necessary to aver that defendant 
was a "free person." 267 
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A letting for five years by an informal 
paper, merely reciting a verbal lease, is 
not valid in Ohio as a lease for three years, 
"but is wholly void 490 

LAKCENY. 

See, also, "Receiving Stolen Goods." 

A person who steals goods in- one jaris- 
diction, and brings them into another, is 
guilty of larceny in the latter place. .227, 1196 

An indictment for larceny on the high 
seas for taking the ship's provisions, and 
selling them to steerage passengers, held 
sustainable, under Act April 30, 1790. § 16 343 

An indictinent for stealing "sundry pieces 
of silver coin of the value of twenty-five 
dollars'* is too vague 825 

In an indictment, under the penitentiary 
act for the District of Columbia, for steal- 
ing a bank note, it is unnecessary to aver 
that it is a note "for the payment" of mon- 
ey or other valuable thing 1073 

The phrase "personal goods of another," 
■in Act April 30, 1790, § 16, embraces the 
personal goods of the United States 1220 

A dead man cannot be, the owner of 
goods, and it is therefore insufficient to 
allege them to be the goods of one A. B., 
deceased 1196 

Two persons jointly concerned in the 
same theft may be separately indicted, but 
after conviction of one, on the trial of tJie 
other, it must be shown that tie theft was 
joint 343 

Where defendant, indicted for Larceny 
for taking ship's provisions and selling 
them to steerage passengers, acted in the 
capacity of cook and steward for the ves- 
sel it is a question for the jury whether 
the taking originally was felonious ". . . 343 

Possession of stolen property, and fail- 
ure to show how it was acnuired. or in- 
consistent accounts of its acquisition, cre- 
ate a presumption of pmilt. 694 

On a prosecution for .^stealing bank notes 
(Act March 2, 3831, § 9), it is unnecessary 
to produce the notes at the trial; and if 
they have been recovered by the owner, 
and passed away, their contents and pur- 
.port may be proved by parol 990 

liZBEIi AND SLANDEB. 

A justification relied upon in defense of a 
seditious libel must be as broad as the 
charge 218 

LIMITATION OF ACTIONS. 

Neither the general statute of limita- 
tions nor that of Massachusetts as to exec- 
utors and administrators binds the United 
States in a suit in the circuit court, and 
•neither can be pleaded in bar of such suit 329 

MANDAMUS. 

The propriety of issuing the writ is de- 
termined, not by the office of the person to 
Tvhom it is directed, but by the nature of 
the thing to be done \ 702 

Mandamus will lie to compel a county 
court to levy a tax to pay county bonds. . 597 

Mandamus is the proper process to com- 
pel a board of county supervisors to levy a 
tax, and pay a judgment obtained against * 
the county in a federal court 911 

If the respondents make no return to the 
writ, or refuse to obey it, the court will 
issue an attachment 911 

A mandamus should not be issued to the 
^secreta^y of the treasury commanding him 
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to pay to a judge of the territory his sal- 
ary for the unexpired term of the office 
from which he had been removed by the 
president, and another person appointed 
thereto 58 

A mandamus will not lie to compel the 
commissioner of the general land office to 
issue a patent for more land than he had 
adjudged petitioner entitled to 262 

Under Hev, St § 716. a federal court 
may issue mandamus to compel the col- 
lector of a port to allow a merchant, sued 
for duties, an inspection of customhouse 
books and papers 454 

The circuit court of the District of Co- 
lumbia has authority to issue mandamus 
requiring an officer of the United States 
to perform a ministerial duty involving 
a clear right of an individual, who is with- 
out other specific legal remedy. 702 

On proper affidavit, a rule will be grant- 
ed to show cause why a mandamus nisi 
should not issue. 702 

It is a sufficient return to certify that 
the thing commanded has been done, al- 
though not by defendant personally...... 755 

The respondent cannot be permitted to 
appear without returning the writ 7QZ 

The court cannot judicially notice a let- 
ter to one of the judges, by one on whom 
a rule to show cause why the writ should 
not issue has been laid, stating reasons for 
not appearing, and inclosing an. opinion of 
the attorney general that the court has no 
jurisdiction 702 

To a writ of mandamus from a federal 
court, it is not a sufficient answer that the 
respondents had been enjoined by a state 
court from doing the act commanded 911 

When the mandamus is to credit a cer- 
tain sum of money, it is a sufficient 
obedience to credit that sum without in- 
terest. 755 

MARINE INSURANCE. 

The intention to injure underwriters is - 
an essential ingredient of the crime of 
conspiring to cast away, burn, or destrov 
a vessel (Act March 3, 1825. § 23), and 
must be averred in the indictment 102 

The master of a vessel is indictable for 
willfully destroying her with intent to de- 
fraud the underwriters, though the owner 
be on board, and authorize or command 
her destruction 567 

The underwriters meant in such act are 
those upon the vessel, and not those upon 
the cargo 616 

In such case, evidence of the value of 
the property insured is admissible to show 
the inducement for destroying or preserv- 

"Destroy," as used in the act. means to 
unfit the vessel for service beyond hope of 
recovery by ordinary means 616 

The indictment must aver an intent to 
prejudice the underwriters, but an allega- 
tion of an intent of the owner to gain 
corrupt advantage to himself is surplus- 
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The prosecutor must show that the in- 
surance was valid; and, if made by a cor- 
poration, the act of incorporation must be 
shown » 616 

That a ship is insured by a valued pol- 
icy, beyond what the jury believe her true 
value, is no evidence that her owner in- 
sured her, and sent her out with intent 
to have her cast away,, to obtain the in- - 
surance money.. 1320 

MARITIME UENS. 

The United States has no lien for the 
penalty for violation of Act July 7, 1S3S, 
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providing for the security of lives of pas- 
sengers on steam vessels, whereby it Dis^y 
overreach liens of material men under the 
Missouri statute • o'** 

MABEIAGE. 

E,e<3uisites of an indictment against a 
minister for solemnizing a marriage be- 
tween persons under age without the con- 
sent of their parents or guardians, con- 
trarv to Act Md. 1777, c. 12, S 9 -lOGO 

The addition of "clerk" to the name of 
defendant is not a sufficient averment that 
he was a minister authorized to solemnize 
marriage rite • lObU 

MAKSHAL. 

A marshal has power to appoint a spe- 
cial bailiff to execute a particular pro- 
cess, where the state sheriffs have like 
power • i V, • V ; • ** 

A deputv's commission and proof tnat ne 
was performing the duties of his office 
raise a presumption that he has taken ail 
prerequisite oaths.. .' * V *t1 ' 

Such presumption is not negatived bv 
proof that the "iron-clad oath', (Act 
1862) has not been deposited with the 
clerk of the district court, as it may law- 
fullv be deposited elsewhere • • • ■ 4U0 

A* deputv marshal, after taking a debt- 
or on capias ad respondendum, has no au- 
thoritv to receive payment thereof, and 
discharge the debtor: and his act is not 
binding on the marshal. But the act is a 
misfeasance in office, for which the mar- 
shal is responsible .IdUl 

-An attachment against w>tnesses for 
disobedience to a subpoena must be serv- 
ed by the marshal, though the witnesses 
reside in a distant county l^yb 

The marshal is entitled to charge, as 
part of the expense of serving a writ J.ii 
a criminal case, a per diem paid his 
deputv. not to exceed two dollars a day. 
(Rev. "St. g 829, par. 18.) - • - . - • 164 

The marshal of the District of Columbia 
is entitled to a fee of 90 pounds of to- 
bacco for impaneling a jury in a crim- 
inal case • • * -l"o4= 

A marshal is liable on his offiaal bond 
for failure of his deputy to serve original 
process; but the measure of his liability 
is the actual damage plaintiff receives hy 
such negligence • -1301 

If the loss of the debt be the direct le- 
gal consequence of failure to serve the 
process, the amount of the debt is the 
measure of damages; but the mere failure 
to serve the process does not imply the 
loss of the debt by the officer's negli- 
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Congress has power to authorize the 
president to lease lead mines; and, where 
within the Indiana territory (Act March 6, 
1807, § 5). such mines may be leased aft- 
er the territory is divided and organized 
into states ; •. * • v * 

A lease for smelting ore is withm the 
law 12 

MINISTER. 

The willful injury to the dwelling of a 
foreign minister is an attack on the min- 
ister and his sovereign, and punishable as 
such - • • • • 103 

The law is the same in the case of an 
assault on a minister as on a citizen; and. 
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if the minister make the first assault, the 
defendant will be excused 936- 

IJpon an indictment for assaulting a 
member of legation, the certificate of the 
secretary of state, dated subsequentlyr'o 
the assault, is the best evidence to- wt> — 
the diplomatic character of the pe.i 
assaulted - 936 

Parol evidence is admissible to div..i; 
the period when a person was considered 
by the United States government as a min- 
ister. . . . .• 936 

MOnSTET. 

Bridge, railroad, and passenger railway 
companies may issue tickets good for one 
trip, without violating Act July 17, 1862. 
prohibiting the issuance by private persons 
or corporations of obligations intended to 
circulate as money, etc 1292 

MUNICIPAL COHPOItATIONS. 

Municipal ordinances in collision with an 
act of congress are null and void 193 

Indictment will not lie for forestalling 
the Georgetown market contrary to the 
by-law 761 

Navigable Waters. 

See "Bridges"; "Canals." 

Navy. 

See "Army and Kavy." 

NETJTEAIiITT LAWS. 

A vessel sent by her owners to a neu- 
tral port to find a market for her, with- 
out previous understanding with a belliger- 
ent, may be sold there to such belligerent, 

without violating the neutrality laws 1241 

Mere carrying on of negotiations by the 
owners of a ship in this country with for- 
eign agents, with knowledge that, if a sale 
were effected, the vessel would be employed 
against a nation with whom the united 
States are at peace held not a breach of 
the law, the negotiations having failed.. .1241 

The conversion of a merchant ship into 
a vessel of war, with intent to commit 
hostilities against a friendly nation, is an 
original fitting out ot a vessel with such 

intent. (1 Stat. 383.) 53 

Raising or lowering gun carriages on a 
vessel of war, or replacing rotten with 
sound timbers, is an offense, within Act 

June 5, 1794, § 4 10 

Sufficiency of evidence to justify find- 
ing that defendant was actually concern- 
ed in the fitting out of a vessel with in- 
tent to commit hostilities against a friend- 
ly nation. , 53 

The offense of beginning or setting on 
foot, or providing or preparing the means 
for, a militarv expedition against a friend- 
ly state, under Act April 20, 1818, § 6. is 
not complete without some overt or defi- 
nite act ..1013 

To provide the means for such an expedi- 
tion implies tiiat such means shall be ac- • 
tually furnished and brought together for 

the criminal purpose vi 

Mere words spoken or written, though 
indicative of the most determined pur- . 
pose to do lie forbidden act"., will not con- 
stitute an offense under that section 1013 

If the means provided were to be used 
only on the occurrence of a future contin- 
gent event, or if they were to be used at 
a time and under circumstances when their 
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use would not violate the law. there is no 
offense 1013 

In a prosecution under said section writ- 
ten and printed evidence, though contain- 
ing to proof of an overt act, is admissible 
as- >r.£essions and declarations, subject to 
u_ le that the parts favorable to defend- 
ai must be considered, as well as those ■ 
ii. t'^jing guilt 1013 

It is not" a crime under the statutes to 
leave this country with intent to enlist in 
foreign military service 682 

It is not a crime to transport persons out 
of this country with their consent, who in- 
tend' to enlist in foreign military service.. 682 

To constitute a crime under the statute, 
such persons must be hired or retained to 
go abroad with intent to be so enlisted. . 682 

It is an offense under Act April 20, 1818, 
to engage a person to go beyond the lim- 
its of the United States to enlist in the 
service of a foreign country, where there 
is an intention that a consideration should 
be paid therefor 293 

NEW TEIAIi. 

See, also, "Constitutional Law." 

Alleged error, without prejudice, is no 
ground for new trial 406 

The federal circuit courts may grant new 
trials in criminal cases, on defendant's ap- 
plication, after conviction by the lury. . 

686, 1132 

In a suit to recover a pecuniary penalty, 
the court has power to grant a new trial, 
although the verdict was for defendant. .. 65 

A new trial will not be granted where 
substantial justice has been done, although 
some errors were committed 3179, 1183 

A correct verdict should never be set . 
aside because of supposed or actual er- 
rors in the process by which it was reach- 
ed 1197 

The mere fact that jurors purchased 
copies of newspapers containing editorial 
comments on the trial, which they had 
been forbidden by the court to read, Jield 
no ground for a new triaJ. where there was 
no proof that they read them 1101 

On a question whether a juror had. be- 
fore the trial, and contrarv to his sworn 
statement on his voir dire, expressed an 
opinion of the prisoner's guilt, the court 
may receive affidavits, and also require the 
principal witnesses to be orally examined 

before it 3101 

_ It is no ground of new trial that the 
jury, after retirement, were furnished with 
several city directories, where it appears 
that they were recalled, and directed by the 
court to wholly disregard any information 
derived therefrom 373 

A new trial for failure of the evidence 
to sustain a particular allegation should 
not be granted unless it appears that the 
objection was made at the trial in a man- 
ner to attract attention ....,,, 610 

After a sentence of an imprisonment 
has been in part executed, a new trial will 
not be granted, though moved for at the 

same term , 217 

Where the court has entirely changed 
pending motion for a new trial in a capital 
case* and there is no record of the evidence 
or charge to the jury, sentence will not be 
passed upon the verdict I3i 
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NXJISAIO'CE. 

A public gaming house is a public nui- 
sance at common law 554 

Beating to death a cow in or near a pub- 
nc street is indictable at common law as 

a public nuisance. ; ,..; 555 

C6FED.CAS. — 87 



Act April 30, 1790, § 22, for the punish- 
ment of persons obstructing the execution 
of process, includes every species of pro- 
cess, legal and judicial, whether issued by 
the court in session, or by a judge or mag- 
istrate acting in his official capacity out of 

co«rt 1011 

Obstructing /process (in the case of ha- 
bere facias) consists in refusing to give 
up possession, or in opposing or obstructing 
the execution of the writ by threats of vio- 
lence, which it is in the power of the per- 
son to enforce. 1008 

A mere threat of resistance is not an 
offense. It must be accompanied by the 
exercise of force, or the capacity to em- 
ploy it, whereby the officer is prevented 
from executing the writ; but it is not nec- 
essary that the officer should risk his per- 
son or proceed to personal conflict 1008 

The offense of resisting an officer in ex- 
ecuting a warrant of arrest is complete 
when the person arrested refuses to come, 
■and says he will not come, though no as- 
sault be committed 1011 

Under Rev. St. § 5398, it is an offense 
to resist an officer in the execution of pro- 
cess, as well as in serving process. Hold- 
ing attached property after seizure is ex- 
ecuting process, and one resisting or ob- 
s^ueting the officer therein commits ' the 

offense. , 1074 

Resistance to a special custodian *of at- 
tached property, employed by the marshal, 
though not appointed a sworn deputy, is 

resistance to the marshal T. 1074 

If an officer holding a writ of attach- 
ment, m good faith, and on reasonable 
grounds, seize the property of the wrong 
person, resistance by the latter is unlaw- 
ful; contra if the officer act in bad faith...l074 

in an indictment for resisting an officer 
servmg an execution, it is unnecessary to 
set oiit the process in hsec verba, or to aver 
that It is in full force, when that fact ap- - 

pears from the description of it 406 

^ An averment that defendant "did iniow- 
mgly, willfully, and unlawfully obstruct, 
resist, and oppose" an officer, sufficiently 
states the manner and method of resist- 
ance 4otj 

OPKCCE AJSrO OFPICER. 

See, also. "Army and Navy"; "Customs Du- 
ties ; "District Attorneys"; "Jilxtortion"; 
Guardian and Ward"; "Internal Revenue"; 
Marshal"; "Sheriffs and Constables." 

Under article 2 of the constitution, all 
offices under the federal government must 
be established by law, except where the 
constitution itself otherwise provides T^n 

Appointments to office can be made by 
heads of departments only in those cases 
which congress has authorized by law, and 
consequently, the appointment of an agent 
of fortifications, by the secretary of war, 
is irregular .110.1 

An agent of fortifications is an officer 
whose office is established by law. (Act 
April 24, 1816, § 9; Act March 2, 1821, 
§ 13.) 1211 

Executive federal officers are personally 
liable at law in the ordinary forms of ac- 
tion for illegal official, ministerial acts, or 
omissions, to the injury of an individual * . 702 

A receiver of pubhc moneys is entitled to 
1 per cent, on moneys received until the al- 
lowance amounts to $2,500, though the 
same accrue within the first six months of 
the year lo^jj 

The commission should be paid quarterly 
as it arises, and payment cannot be re- 
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fused by the treasury department because 
the whole amount accraes m the farst ^^''-q^ 
auarters ;***'l^ 

No officer whose salary or emolument 
are fixed by law and regulation is entitlea 
to extra compensation lor disbursements or 
other sendees ; • • • - • • • • • * 

The fact that an officer is uregularly ap- 
pointed does not absolve bim from the 
legal obligation to account for pubbc money 
placed in his hands, in consequence of such^^^^ 

^^An officer paying* money of the United 
States to the Confederate States unaer 
compulsion, is not liable therefor, especially 
as the Confederate government wa^ recog- 
nized as a belligerent by the United States 41^ 

An order issued by the secretary of the 
navy to an officer of the navy to apply a 
sum of money to expenses resulbng from 
injuries incurred while on special duty canr 
not be controlled by the accounting officers 
of the treasury.- ; •* ^° 

A public officer who receives monevm 
advance for the contingencies of bis office 
is a receiver of public money within the 
meaning of Act March 3, 179i 

An officer who has realized money on an 
execution in favor of the U^jted fates 
may retain it by way of set-off, for fees 
of his "ffi"* fi"^ bim from the uniteo 
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States • **' 

A receiver of public moneys is not enti- 
tled to offset rejected accounte for unau- 
thorized clerk hire, fuel, lights, or for 
transmitted money. Office rent may be al- 
lowed under extraordinary circumstances. . luua 

If a public disbursing officer has lost ms 
vouchee without fault and >as-.produ(^ 
the best secondary evidence in his power 
it is for the jury to find whether he has 
faithfully disbursed the moneys - • • • 

A transcript from the treasury books 
charging the balance of a former settle- 
ment is not per se evidence warranting a 
verdict for such balance '-'W- *'^ 

After a credit has been given by the 
United States, and the account settled, 
thev cannot open the account and revoke 
the credit, unless originally given by fraud, 

imposition, or mistake... ;:"'V 

If the United States, suing on an account, 
introduce evidence of defendant's account 
current showing a balance in his favor, he 
L entitled to a verdict therefor unless 
plaintiff show errors or omissions turning 

the balance the other way . . ... • • • - - • OJ-*' 

Prom the fact that defendant objected to 
certain items of debit, and was silent as to 
others, the jury ought to infer that he ac- 
quiesced in the latter, unless defendant 
show that he did not so intend.......... »lj 

An account duly authenticated from tne 
treasury department is not per se evidence 
of a balance due on a former account, or 

of items transferred from the account oi 

another person, or of items recharged... 
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ey are not liable for a loss caused by the 
act of God or the public enemy. .. ... .... 428 

The Buretv on a paymasters bond is lia- 
ble for the penalty named therein, and for 
interest thereon from the commencement 
of the suit to the entry of judgment. .. - . .l^»4 

Sureties are not answerable for mterest 
beyond the penalty of the bond, except such 
as accrued after notice of default of the 
principal •.••'* V "" L* " 

Sureties on the bond of a receiver of pub- 
lic moneys are only bound for the paying 
over of all monevs received after execu- 
tion of the bond, and not for any previous 
shortage or defalcation » '^ 

A bond by a battalion quartermaster, con- 
ditioned "to expend faithfully all pubbc 
moneys, and to account for all pubhc prop- 
erty," requires an accounting, not with tJie 
quartermaster general, but the tre^u^ 
department; and the obligation extends to 
moneys as well as property, and to expendi- 
tures made by the obligor while acting as a 
deputv of the quartermaster general...... »-L< 

As against the sureties on the bond of a 
receiver of public moneys, the government 
has no right to apply payments made after 
execution of the bond, to the disdiarge of 

a shortage existing prior thereto.- • ..• »*o 

The sureties on a collector's bond are dis- 
v-^arged where, without their knowledge, 
the proper officers of the treasury took 
bonds and mortgages on time to secure tne 
uayment of a balance due from him.... 
An assignment by a collector m tru^ to 
oav anv judgment recovered on his official 
bond enables the United States, on recover- 
ing such judgment, to sue the trustees for 

"^Bur^l^l the fii^V Vcl- of' the'United 
States in affirmance of the trust is the filing 
of their bill for an account the mistees are 
not liable for property previously disposed 
of with the consent of the assignor 
sureties • 
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Bonds. 

Where an officer is required by his supe- 
rior to give a bond with provisions and con- 
ditions not requured by statute, the bond is 
void in toto ; • • • • •; • • 

The bond of an agent irregularly appoint- 
ed but whose office is estabbshed by law, 
though void as a statutory obhgation, is 
Taiid as a contract to perform the duties 
appertaining to such office •';••:•••• • •"'-^^ 

Act Mav 15, 1820, providing for the bet- 
ter organization of the treasury department, 
substituted, by implication, the new official 
bond called for by the act. for the former 
bond, and discharged the sureties on the lat- 
ter, as to subsequent transactions. . - . . . . . .i-XJ- 

The parties to an official bond for tne 
safe-keeping or accounting for public mon- 



PABDOK". 

See, also, "Amnesty." 

Where a prisoner was sentenced to both 
fine and imprisonment, and the president, 
by a pardon, remitted the fine only, ncia, 
that he had no authority to thereupon or- 
der the prisoner's dischai^e. .- • • ;-^"^-^ 

An unconditional pardon of one convicted 
of conspiracyto defraud ^^^ .pnited Stetes 
bv the unlawful removal of di?tilel spirals, 
without paying tiie taxes, bars a subsequent 
civil suit to recover the penalty of double 
the amount of such tax. ......... ^ - • • • • -lJ-lo 

A pardon by the president after condm- 
nation, as to all the mterest of the United 
States in the penalty incurred by a viola- 
tion j>f the embargo laws, and directing dis- 
continuance of all further proceeding on 
behalf of the United States, does not re- 
mit the interest of the customhouse offi- 
cers in a moiety. ... •,••*• "• " "j ' * 

Qusere, whether the president can pardon 
in such a case, so as to affect the interests 
of third parties 
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PATENTS. 

Suits for the penalty for affixing the 
word "Patented" to unpatented articles 
must be brought in the name of ^e in- 
former, and not in the name of the United 
States. (Act Aug. 29, 18^, § 5.) 1S21 

To justify a judgment for the penalty, 
the declaration must allege, and the proots 
show, that the article so marked was le- 
jrally the subject of a patent. . . . . .Id^L 

The penalty does not attach f"r nlfl^-t'jir 
the word "Patent" on an article merely 
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frivolotis in itself, and which imports no 
novelty, or the exercise of any inventiTe 
talent, so that no one could be deceived. .1321 



PAYMENT. 

"Where a higher security is ^ven by the 
debtor, the law presumes, prima facie, that 
it is intended as an extinguishment of the 
debt; otherwise where the security is the 
bond of a third person 1024 

If a debtor of the government fail to 
make an application of payments, the gov- 
ernment may do so. If both fail, the lave- 
will make the application, but it cannot do 
so to the prejudice of the rights of the 
debtor's sureties . ,". 973 

PENAIiTIES. 

See, also, "Customs Duties": "Forfeiture"; 
"Internal Revenue"; "Qui Tam and Penal 
Actions"; "Shipping." 

PEN-SION. 

The restrictions in Act July 4, 1864, 
§§ 12, 13, in relation to the fees of agents 
employed to collect pensions, and imposing . 
a penalty for violation thereof, are not 
unconstitutional 11G2 

Specification of elements necessary to be 
proved to convict one of withholding pen- 
sion money. (Rev. St. § 54So.) 384 

The mere fact that a banker or other 
person agrees to collect a pension ?heck 
does not make him an agent for tte pros- 
ecution of a pension claim, within the 
meaning of said section 384 

One collecting an excessive fee for serv- ^ 
ices in procuring a pension under Act 
July 4, 1862, is not subject to the penalty 
prescribed by Act July 4, 1864, § 13 1162 

PEEJTJRir. 

False swearing is committed by know- 
ingly swearing falsely to any material fact, 
and not merely by rash or reckless swear- 
ing 13U4 

One falsely swearincr that he was well ac- 
quainted with an applicant for naturaliza- 
tion before a state court is indictable for 
perjury, under Rev. St. § 5392 638 

An indictment for perjury cannot be sus- 
tained under Act .July 29, 1813, g§ 7, 9, 
granting bounties to vessels engaged in the 
fisheries, where the owner signs the certifi- 
cate, and the agent swears to it 753 

An affidavit to the existence of a fact 
does not import that the a£5ant has per- 
sonal knowledge tJjereof, unless it is so 
stated, or the fact be of such a character 
that he must havt personal knowledge. .1304 

Defective averments of the materiality of 
the matter alleged to be falsely sworn to 
do not vitiate the indictment, if such ma- 
teriality sufficiently appear on its face 1097 

The falsity of the oath, taken under the 
revenue laws, on which perjury is assigned, 
may be shown by the books and papers of 
the defendant 1225 

On an indictment for perjury, an affidavit 
of the defendant directly contradicting the 
one on which the perjury is assigned, is not 
sufficient evidence of the falsi^ of the lat- 
ter 122o 

Alleged errors in instructions on a trial 
for perjury considered 1097 

PIRACY. 

The provisions of the law relating to 
piracy were not repealed by Act June 26. 
1812 (2 Stat. 759) , ... 653 
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The meaning of "robbery," as used in re- 
lation to acts declared piratical, is to be 
ascertained by reference to the common 
law 653 

In the act relating to piracy, the words 
"which if committed in the body of a coun- 
ty" do not relate to "murder" and "rob- 
bery," but to the words "or any other of- 
fense." 653 

The rule that robbery on the high seas 
is piracy has no exception or qualification 
in favor of commissioned privateers 653 

To constitute the offense of running away 
with a vessel, it must appear that the com- 
mand was taken from the master, and that 
the act was done feloniously, and with in- 
tent to convert the vessel and cargo or 
either of them to the use of the persons 

concerned in the act 207 

^ A commission from a government whose 
independence has not been recognized may 
be given as evidence, merely as a paper 
found on board, but not to justift^ acts done 
under it 440 

The captain of a privateersman may be 
guilty of robbery, while the seamen who 
execute his orders are innocent 659 

Where seamen on a privateer were tried 
for piracy committed in conjunction with 
their officers, JieM, that proof of acts of 
robbery generally by officers and crew was 
insufficient, and that defendant must be 
shown to have participated feloniously in 
the taking (159 

If the seamen participated in taking prop- 
erty from a Spanish ship, it must be shown 
that they knew or might have known that 
robbery, and not capture as prize, was con- 
templated fJoiJ 

Sections 10 and 11, Act April 30, 1790, 
as to accessories, refer to the piracy men- 
tioned in section 8, which includes only 
crimes committed by American citizens, or 
on board American vessels 

A confederacy by American citizens on 
land or on board an American vessel, with 
pirates, under the laws of nations, or the 
yielding up of a vessel by a citizen to such 
pirates, is punishable, under section 8, 
Act April 30, 1790 

So, also, is an endeavor by a mariner to 
corrupt the master of the vessel and in- 
duce him to go over to such pirates 390 

The language of section 12 implies con- 
tract and association with the pirates as 
well in relation to the past as to the future 390 
• Other evidence of ownership of the ship 
and cargo may be admitted, besides the reg- 
ister and bills of sale, and the invoice, bills . 
of lading, etc 653 

PLEADING AT LAW. 

When the record set forth in the declara- 
tion is not the foundation of the action, 
but only matter of conveyance or induce- 
ment, nul tiel record is not a good plea, 
for it does not answer the whole count. . . . 977 

When the record is shown forth in the 
declaration, defendant may deny the opera- 
tion thereof . .- , . 977 

A plea negativing a breach assigned "in 
its very words is good on a general demur- 
rer 94 

A departure takes place when a second 
plea contains matter not pursuant to the 
former, and does not fortify the same, ex- 
cept that, if matter be pleaded which could 
not have been shown in the former plea, 
such new matter will probably not always 
be a departure 1336 

A replication to a plea of payment in an 
action on a bond for the payment of 
money, that the sum paid was not accepted 
in satisfaction, was not paid on the day 
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appointed, and the damages and interest 
due for nonpayment were not paid, held 
bad for duplicity • 58 

POSSESSIOKT, WBIT OF. 

If adverse possession be held, the officer 
is first to turn out the occupant, and take 
possession in the name of the law. and 
afterwards deliver it to the plaintiff. It is 
not necessary that the vacant possession 
be immediately delivered • ■ 100b 

POST OFFICE. 

See, also, "Embezzlement." 

Post routes and. roads, and private letter 
carrying. 

"Post routes," which the postmaster 
general is authorized by Act March 3, 1851, 
I 10, to establish within cities and towns, 
are not the same as "post roads." in the 
act of 1827 803 

An order of the postmaster general de- 
claring the streets of a city to be post 
roads does not make them so, within the 
act of 1827, or render the business of pri- 
vate letter carriers therein unlawful .... 803 

Act March 2, 1827, § 3, and Act March 3, 
1845, § 9, prohibit the business of private 
letter carriers on mail routes, but not with- 
in the limits of a post town. . .- 803 

The setting up of a post by railroad or 
steamboat service is not setting up a foot- 
post, within Act 1827, § 3 .- 782 

An expressman conveying letters iQ ^lu 
express car is punishable, under Act 182o, 

c. 275 v:---vr- ^^ 

The proprietor of a post road is not lia- 
ble for the penalty (Act March 3, lS2o, § 
19), where letters are carried over his hne 
by a passenger wi+hout his knowledge. .75, 782 

"Where the owner of the line is not liable 
under section 19, no penalty is incurred, 
under section 24, by the person who sends 

such letters ;•,-*•; 1^' '^^ 

The owner of the line is liable where, by 
public advertisement, he has notice of the 
fact that certain persons or agents are thus 
sending letters; and in such case the per- 
sons employing the agents are liable, un- 
der section 24 "^ 

Officers. , , ^ i 

Where, under a rule of the department, 
an accounting is required before a new bond 
of an officer is accepted, held, that the 
sureties on the old bond were liable where 
the officer resigned two days after the ap- 
proval of the new bond, and before an ac- 
counting , :•••/!/ V 

No surrender of the property of the post- 
office department to the government of the 
Confederate States, under any other than 
the coercion of armed force, will excuse a- 
postmaster from liability on his bond 1349 

The sureties on the bond of a der)uty 
postmaster, which stipulates that the prin- 
cipal shall faithfully account for po-^tage 
stamps received, are liable as upon a '^o^- 
tract at common law 1194 

Act March 3. 1851, § 3, authorizes the 
postmaster general to deliver postage 
stamps to a deputy postmaster without pre- 
payment; the intent being to require pre- 
payment of persons not deputy postmas- 
te^ ...•..■••'• 1194 

Under this act, the sureties on the bond 
of a deputy postmaster are liable for post- 
age stamp's received by him 1194 

Balances due from postmasters may be 
extinguished by subsequent payments, so 
that, when the account is continued through 
a series of vears, the postmaster's sureties 
will remain liable for a deficiency in his 
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last quarterly account, until two years 
thereafter. (Act March 3, 1825. §§ 3, 31.) 7G4 

Offenses, generally. 

Offenses under the post-office law are not 
felonies, but misdemeanors; and less nicety, 
in the form of the indictment is required 
than in cases of felonies in England 854 

^— XTnmailable matter. 

A publisher knowingly depositing in the 
mails a newspaper containing a quack med- 
ical advertisement of how and where to 
procure articles of abortion, etc., is guilty of 
a violation of Rev. St. § .S893 69o 

In such case it is not necessary that the 
advertisement indicate, or the indictment 
allege, any particular article or thing, or 
its properties w9o 

The statute refers to the place where 
such articles can be "obtained or made." 
Held, that an indictment using "obtained 
and made" was good, and i)roof of either 
sufficient 695 

The mere writing of a name on a news- 
paper is not within the prohibition of the 
post-office act 6 

Obstructing tie mails. 

The offense of obstructing the mail, un- 
der Rev. St. § 3995, is not committed un- 
lefeiJ the mail is in transitu, and the horse 
or vehicle taken is employed in carrying 
the mail 1069 

Elements of the oflfense of ohstructmg 
the mails stated in a charge to the jury. . 8(7 

A mail carrier driving through a crowd- 
ed city at such a rate as to endanger the 
lives of the inhabitants may be arrested by 
a constable without a warrant 193 

A warrant in a civil suit against a mail 
carrier is no justification to the officer exe- 
cuting it, on an indictment for obstructing 
the mail 206 

Robbery: Tbeft: Embezzlejner4jt. 

The offense of robbing the mail is a capi- 
tal crime if effected by the use of danger- 
ous weapons 148 

To constitute a post office under Act 
March 3, 1825. § 22. there need not be a 
building or room set apart. The post office 
may be a desk, trunk, or box, carried from 
one house or building to another 1167 

The place of deposit of the mailable mat- 
ter would, in such case, constitute the post 
office, so that taking anything therefrom 
would be within Act March 3, 182o. §, _ 
22 116_7 

A post-office clerk who steals a letter or 
package from the post office is punishable 
under Act March 3, 1825. § 22.... 1167. 1168 

It is an offense under Act March 3, 182o, 
§ 4.5, to receive or buy an article knowing 
it to have been stolen from the mail 694 

To show that the article has been stolen, 
the conviction of the persons who stole it 
is sufficient if the article be identified 694 

In an indictment against a post-office 
clerk for embezzling a letter containing a 
bank note, the letter being described as 
directed to a person other than defendant, 
it is unnecessary to allege that the letter or 
note was the property of any one 892 

Description of the letter as directed to 
A. B. is sufficient where it is inclosed in an 
envelope directed to A. B - • 892 

The indictment need not allege that the 
clerk obtained the letter by virtue of his 
emplovment; it is enough that, being a 
clerk, he has obtained possession of the 
letter • 892 

It is not necessary to set out the places 
from and to which the letter was to be 
carried by post .- ;■■" 89" 

An indictment for abstracting a letter 
containing bank notes is good if it alleges 
that the letter was put into the post office 
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to be conveyed by post, and was being so 
-conveyed, and came into defendant's pos- 
session, as driver of the mail stage 1183 

Where a postmaster is indicted for em- 
bezzling a letter, it is enough to allege that 
the letter came into his hands, without 
showing where it was mailed, and by what 
route it was conveyed 854 

It is unnecessary to particularly describe 
the letter, or the bank notes therein, which 
41 postmaster is charged with embezzling; 
but, i£ either be described, they must be 
proved as laid • 854 

An indictment uncTer Rev. St. § p467, 
against a letter carrier, for embezzling a 
letter, is not defective, though it does not 
aver that the letter was not delivered to 
the addressee 610 

POWERS. 

■See, also, "Forfeiture." 

A defendant cannot be permitted to take 
advantage of an irregularity in procedure 
to which he himself is a party 982 

In cases of default, proclamation to ap- 
pear should be made, and a decree entered 
for default and contumacy; and on read- 
ing the libel and proceedings thereon, with 
or without proof, as the court may direct. 
«uch a decree will be made as the case 
may require 1290 

In a case of seizure for violation of the 
steamboat inspection law, the court, in 
case of default, will exercise a discretion, 
according to Rev. sSt. § 923, whether to 
require proofs or not 1290 

On a libel of forfeiture (Act 1813, § 6) 
for violation of the law relating to fish- 
ing bounties, in cases of default there 
must be some hearing before decree of 
forfeiture 976 

This may be by merely e.^amining the 
libel and the return of the marshal, with 
evidence that the owners had actual notice^ 
and willfully made default, with knowl- 
edge of the material facts 976 

On a suggestion that the owners were 
unable to give security for costs, held, that 
an affidavit of ownership, inability, and 
merits would be exacted, before the gov- 
ernment would be required to make fur- 
ther proofs 976 

Wlien property seized for forfeiture is 
Ijrought into admiralty for adjudication, it 
is in the custody of the court, and cannot 
be withdrawn bu^ by some person who 
shall establish title to receive it 832 

The equitj' rule requiring two witnesses, 
or one witness and corroborating circum- 
stances, to overcome the denial in the an- 
swer, is not recognized in admiralty 1200 

An order l>y a district judee for the re- 
lease of a vessel libeled for breach of the 
embargo laws is as valid when made at 
■chambers as if made in open court...... 982 

Where a vessel seized for forfeiture is 
sold pending the prosecution, to avoid ex- 
penses of keeping, and the libel is subse- 
quently dismissed, the proceeds will be de- 
livered to the claimant, free of all costs.. 976 

PRESIDENT. 

"See, also, "Executive Departments '* 

The president's power of controlling an 
officer is limited to those functions which, 
by law. are to be exercised by the will of . 
the president, and in which his order would 
be a justification 702 

PRINCIPAIj Aim AGENT. 

An agent cannot renounce his agency at 
pleasure, without notice or good cause, ex- 



Page 
cept on condition of indemnifying his prin- 
cipal for any loss sustained thereby 587 

Where an agent has in good faith en- 
tered into engagements or incurred liabil- 
ities before notice of revocation of his 
powers, the principal is bound to indem- 
ni^ him 587 

The principles of natural equity govern- 
ing the relation of principal and agent to 
each other apply in the case of govern- 
ment agencies 587 

The answer in chancery of an agent is 
not evidence against his principal; neither 
are his admissions in pais, unless they are 
a part of the res gestae 1186 



PEINCaiPAL AND SITEETY. 

See, also, "Bonds"; "Customs Duties"; "In- 
ternal Revenue"; "Office and Officer"; "Post 
Office"; "Sheriffs and Constables." 

The surety is discharged where the cred- 
itor, without his knowledge, takes from 
the principal bonds on time to secure pay- 
ment of the sum due, though the arrange- 
ment operated to" his benefit 318 

Giving time by the United States to the 
principal in a duty bond, before breach, 
without consent of the surety, discharges 
the latter 394 

Separate suits may be brought against 
joint parties to different instruments, given 
as collateral security for the same debt.. - 403 



PRIZE. 

A vessel approaching an effectively 
blockaded port, with intent to violate the 
blockade, is not entitled to be warned off. . 226 

Every resident of a hostile place or coun- 
try is regarded in an admiralty court as 
a citizen or subject, and his property is 
condemned as that of an enemy without 
his being heard J 547 

The property of a nentral who partici- 
pates with an enemy in any undertakins 
or device to violate a blo(*kade must share 
a common fate with that of the enemies 
themselves 226 

If a neutral owner claim part of the 
cargo belonging to an enemy, for the pur- 
pose of deceiving the court, the part ac- 
tually belonging to the neutral may be con- 
demned as a penalty for his fraudulent 
conduct 938 

A claim to the captured property may be 
interposed by the master or agent, but it 
must be in behalf of the proper party. If 
no claim is made, the property will be 
condemned as belonging to an enemy. . . . 938 

Claims presented after the proofs have 
been opened and examined, and after hear- 
ing the reasons assigned for condemna- 
tion, are never favored 938 

Before an order for further proof will 
be made, plaintiff must make it probable 
that, if it is granted, he will be able to 
overcome the probative force of the sus- 
picious circumstances 938 

Evidence to acquit or condemn must 
come in the first instance from the papers 
of the officers and crew. Leave for further 
proof is granted in cases of honest mistake 
or ignorance, and to clear doubts and rem- 
edy defects; but th,> application must be 
supported by evidence of nrobable cause 
and good faith 938 

The purchase of an enemy's vessel in a 
neutral port is itself a suspicious circum- 
stance, so that the evidence of an absolute 
bona fide transfer should be dearly estab- 
Hshed 938 
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PUBUC liANBS. ^^«^- 

See, also, "Grants"; **Mines." 

The secretary of the treasury cannot ex- 
ecute or approve of a lease of any prop- 
erty belonging to the United States with- 
out special authority of law l**^ 

A homesteader who has paid the entry 
fee and made affidavit, as required by law, 
has no right to cut and sell timber, mere- 
ly for purpose of traffic and sale alone lOob 

*Aet March 3, 1SG3, granting lands to 
Kansas to aid railroads, did not pass title 
to lands reserved to the Osage Indians 
bv the treaties of June 2, 1825, and Jan- 
uary 21. 1867 .901, 1275 

The commissioner of the general land 
office mav- order a further examination, 
on the ground that the return of a survey 
made bv the surveyor general of Califor- 
nia represented the -tract as containmg 
more than the quantity sold and con- 
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firmed. 
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When all the steps required by the ju- 
diciary act have been complied with in the 
time prescribed, the cause is pending id the 
federal court, so as to make fnrtlier pro- 
ceedings in the state court void, though it 
has-refused to grant an order of removal. . bt>» 

When a suit is removed from a circuit 
court of one circuit to the circuit court in 
another circuit, the latter court has the 
same power over the parties whicli the 
■first court would have had oil 

KEPIiEVrN". 

S\Tiere a manufacturer contracted to fur- 
nish certain goods to the commissary gen- 
eral in pavment o£ a debt due the latter 
and a third party, held, that the United 
States could not alone maintain replevin 
for such goods '^^ 



The United States may sue in equi^ in 
their own name in the circuit court to set 
aside a patent issued without authority 
of law • :•• ®01 

In trespass for digging and carrying 
awav lead ore from lands of the Omted 
States, plaintiffs are not entitled to re- 
cover, as damages, the value of the ore 
after it is dug. The injury to the soil is 
the gist of the action, and the ore must he 
considered in aggravation of the damages..lld8 

A libel against a vessel under Act 
March 2. 1831, § 2, for transporting tim- 
ber cut from public lands, must allege that 
the timber was taken from lands reserved 
for naval purposes, or that it_was live oak 
or red cedar. (Reversing 255.) ^o 

Titie to and power of control and dis- 
position of lands of the pueblo of San 
Francisco * • • • * • • ^^^ 

Lands within the limits of the pueblo 
of San Francisco are not subject to levy 
and sale under judgment and execution 
against the city 1^^ 

am TAM AND PENAL ACf- 
TIONS. 

The action to recover a penalty or dam- 
ages for making a false claim against the 
United States (Rev. St. §§ 3490-3493) may 
be brought without the previous authority 
or consent of the district attorney; and 
under Civ. Cod<> Or. g 79S1. the complaint 
may be subscribed by the attorney of the 
person who brings it .* 42 

-RAUJROAD COMPANIES. 



See, also, "Public Lands." 

Under Act July 1, 1862, the goyem- 
ment may recover, at law, of the Union 
Pacific and other railroad companies re- 
ceiving United States bonds, 5 per cent, 
of the net income until the bonds and ^- 
terest are paid • • • .*679 

DECEIVING STOIiEN GOODS. 

The receiving of stolen property must 
have been done in the district where the 
indictinent is found. ••---•••-• •••;aa- v '^^^ 

An indictment under Rev. Sti § 54<9, for 
receiving, concealing, and aiding in con- 
cealing, gold dust stolen from the mails, 
charges but one crime, and proof of either 
warrants a conviction • • • • l^b 

The possession of gold coin received at 
the mint in exchange for gold dust stolen 
from the mails is not a possession of such 
dust 1296 



EIOT. 

Riots are punishable at common law not- 
withstanding the statute. Imprisonment is 
not a necessary part of the punishment a^* -^„„ 

common law ,••••: \"V\'' '■'•"^^ 

It is not necessary that the unlawful in- 
tent should have existed at the time of 
meeting. It is sufficient if it be after- 
•nards formed; and the unlawful act is evi- 
dence of the intent iw' 

BOBBEBY, 

Robberv is the felonious taking of goods 
from the'person of another, or in his pres- 
ence, by violence, or by putting him m fear, 
and against his will .• • • t**^ 

No road in Virginia is a highway, with- 
in the statute taking away benefit of cler- 
gy, unless it be a public road laid out ac- 
cording to law, no evidence of which can 
be received but the record V'*,* "^ 

An indictment for forcibly taking bank 
notes from another must state whose prop- 
erty they were • ~llrf-i 

SEALS. 

The word "Seal" in a scroll is a seal to 
a justice's- warrant -^^ 

SEAMEN. 

Offenses. , 

One, not a shipping commissioner, wbo 
engages seamen for a vessel of which he 
is not the owner, consignee, or master, is 
liable to the penalties prescnbed by Act 
June 7, 1872 - • • • • 460 

The provisions of said act apply as well to 
vessels engaged in the coastwise as to those 
engaged in the foreign trade 460 

A bond given for the exhibition of the 
list of the ship's company under Act Feb. 
28, 1803, hcU valid, though it did not refer 
to the statute, and did not state which of 
the obligors was the principal, and which 
the surety ,....•....••.••••••.-•■•••• ^^'^ 

An alteration made by a customhouse 
clerk for the purpose of rectifying the bond, 
which did not affect its construction, liOd 

immaterial TV V ;C>1V«V 

The certificate of the consul that the sea- 
men were left in a hospital, unable to re- 
turn, and that the master had paid for their 
maintenance, and left the amount of their 
wages, hdd insufficient. . . . . . . - ; . -,. • • -y- -^ 

The sum named in such bond is intended 
as a forfeiture, and not as a penalty .<KsO 
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On a criminal prosecution for leavingr 
men abroad, the master is not ^Ity, if be 
acted under an honest mistake of judgment, 
and not from malice; i. e. from an inten- 
tional violation of a known duty. ...... .1021 

To justify leaving men in a foreign port, 
"there must be such an exigency as would 
control the judgment of masters of reason- 

■able firmness 1(S1 

Masters act on their own responsibility 
in leaving men in foreign ports for mis- 
•conduct. It is proper to take the advice of 
the consul, but his opinion is only advice. . .1021 

The authority of the officers of a mer- 
•chant ship to inSict punishment is of a 
summary, but not a military, diaracter. . . 432 

An inferior officer cannot inflict blows 
upon a seaman for disobedience without 
•consulting the master, except in a case 

which will not admit of delay 172 

Punishment by the mate or other offi- 
•oers when the master is on board can be 
justified only by an immediate exigency 

of sea service 432 

If, from the grossly mutinous and men- 
acing misconduct of seamen, the master 
has reason to believe, and does believe, 
that the use of a deadly weapon is neces- 
sary, he may use it, though the necessity 

"be apparent only 1021 

Act June 7, 1872. § 51, applies to sea- 
men engaged on foreign vessels while in 

American waters 1042 

Where the master, after the commence- 
ment of the voyage, is disabled bv sick- 
ness from pursuing it, or is discharged for 
reasonable cause, and a new master is ap- 
pointed, the shipping contract with the sea- 
men is not dissolved thereby. 62, 93 

The offense of endeavoring to make a re- 
volt (Act 1790, c 9, § 12) may be commit- 
ted in any kind of vessel 700 

And in a foreign port 685 

Seamen who combine together to refuse 
all duty on board, and refuse obedience to a 
new master lawfully appointed, are guilty 

■of such offense 62 

On an indictment for such offense, it is 
not necessary to prove that it was commit- 
ted on the high seas.' 93 

Proof of an endeavor to commit a revolt 
in a foreign port will sustain an indict- 
ment for an endeavor to commit a revolt 

on the high seas 685 

Insolence, disobedience of orders, or vio- 
lence to the master, unaccompanied by oth- 
er acts showing an intent to subvert his 
■command, is not an endeavor to make a 

revolt 700 

Neither is mere conspiracy of the crew 
to displace the master, unaccompanied by 
■overt acts; nor is concert among the crew 

to that end essential to the offense 700 

A conspiracy to usurp the authority and 
command of a ship, and overthrow that of 
the master or commanding officer, or to 
resist a lawful command of the master for 
such purpose, and any endeavor to stir 
up others of the crew to such resistance, 

is an endeavor to commit a revolt 239 

Interposition of a crew, I^y violence and 
intimidation, whereby the "master is com- 
pelled to desist from punishing a seaman 
for gross misbehavior, is an endeavor to 

■commit a revolt 1351 

To constitute the offense, neither a pre- 
vious deliberate combination for mutual aid 
and encouragement, nor any preconcerted . 

plan, is necessary 1351 

Refusal to do duty after a deviation from 
the voyage described in the shipping arti- 
■cles is not an endeavor to commit a revolt. .1207 

The crew of a vessel not enrolled- and 
licensed under Act 1793. for the coasting 
trade and fisheries, cannot be convicted for 
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making a revolt. Such a case is not with- 
in the crimes act of 1835 605 

Assault and battery by a seaman upon 
the master is not a confinement of the mas- 
ter, or an attempt to excite a revolt, with- 
in the statute- 885 

A confinement of the master, within Act 
1790, c 9, § 12, extends to all restraints 
of personal libejrty in freely going about the 
ship, by present force or threats of bodily 
injury 259 

To constitute the offense of confining the 
master, the act of confinement must be 
feloniously done 276 

The master has a discretion as to the 
number requisite for his crew, and the sea- 
men cannot refuse obedience on the ground 
of going to sea shorthanded 1083 

The pilot of a vessel which is cleared and 
ready for sea is an officer of the vessel, 
within Act 1835, § 2; and a disobedience 
of his orders is a revolt, under Act 1835. .1033 

Seamen defending against a prosecution 
for endeavoring to commit a revolt, on the 
^ound that they were ordered to go on a 
voyage for which they were not bound by 
the shipping articles, must show that they 
made the objection at the time of disobedi- 
ence 1033 



SEIZURE. 

A stipulation that a seizure had been 
made held a sufficient foundation for an or- 
der of reasonable caiise of seizure (Act 
March 2, 1799, § 89), though no seizure was 
in fact made. 277 



SET-OFE Amy COTTNTBE- 
' CLAIM. 

A party claiming a set-off against the 
government has the burden of showing that 
the claim has been presented to the ac- ^ 
counting officers, and disallowed 1186 

SHEETPFS AKD CONSTABLES. 

A constable using' criminal process to en- 
ter forcibly one's premises to serve a civil 
warrant, and to take unlawful possession 
of property to secure the debt, will be dis- 
missed from office 1240 

A constable will be dismissed on petition 
and proof of misconduct while exercising 
the duties of his office 1090 

A constable ordered to be dismissed from 
office for collecting an illegal fee, unless 
he return the same, and pay the cost of the 
rule served on him 1137 

The constable is not entitled- to any fee 
on an execution not served. » 973 



See, also, 
ture"; 
Laws." 



SHTPPING. 

"Admiralty"; "Fisheries"; "Forfei- 
"Maritime Liens"; "Neutrality 



Public- regnlatioiu 

^ Congress has power to regulate the build- 
mg and equipment of vessels in the United 
States, whether for foreign or interstate 
commerce .... 559 

The ownership of a vessel determines her 
national character, and this may be proved 
in the same manner as that of anv other 
chattel ; 603 

No coaster can be sold in a foreign port 
unless her license be previouslv surrender- 
ed (Act Feb. 18. 1793): and her American 
character is not changed by the transfer. . 233 



1384 



INDEX. 



[25 Fed. Cas. 



579 



559 



Page 
A vessel condemned for violatioii of the 
lavr, and sold under order of the eonrt, 

may tecome foreign property ^"^ 

Authoritv of collector to take bond under 
Act Feb. 18, 1793, providing for the en- 
rollment aiid licensing of vessels employed 

in the coasting trade and fisheries. • fi^ 

A sum secured in the bond required by 
Act Dec. 31, 1792, § 7, is recoverable, under 
section 29, as a penalty or forfeiture, in 
case of a breach, and not as liquidated 
damages under a contract; hence the col- 
lector, naval officer, and surveyor are en- 
titled to a moiety thereof IJHd 

If a vessel licensed for the coasting trade 
be engaged in an illegal traflac. she loses 
the protection of her license, and is for- 
feited under Act Feb. 8. 1793. § 32...... 1166 

The phrase "coasting trade," as used in 
the statutes, does not apply to ferrying 

across a river , : ■•'''-::' 

Act July 7, 1888, to provide for the 
security of the. lives of passengers, em- 
braces all vessels propelled wholly or in 
part by steam, and is not Hmited to vessels 

at sea or on the Great Lakes 

Such act being founded on the constitu- 
tional power of congress to regulate for- 
eign and interstate commerce, does not ap- 
ply to a ferryboat plying wholly within a 

gtate --- • • •^'^9; contra, 559 

A sroall steam pleasure yacht run occa- 
sionally by its owners for amusement, on 
BufiEalo Bayou, below Houston. Tex., is 
not a vessel navigating the publjo waters 
of the United States, in the meamng of 

the steam inspection law. . - 1290 

Act Julv 7, 1838, declares no forfeiture 
of the vessel, and creates no lien, express 

or implied, for the penalty...- 8<3 

The only penalty for taking passengers 
on a steam vessel which has not, in a con- 
spicuous place, the certificate of seawor- 
thiness required by Act Aug. 30. 1^2, 
§ 25, is the penalty of $100 given by that 
section; and neither the vessel nor her 
owner is liable to the penalty of §500 given 

by the first section •_ 1149 

The owner of a river steamboat is not 
liable to the penalty for noninspection, 
where the last year's inspection expires 
while the vessel is in the service of the SO'r- 
ernment under military impressment. ._._.1300 
The requirements of Act March 3, 1855, 

§ 2, do not apply to steamships lloO 

To subject a vessel to . forfeiture tmder 
Act March 2. 1819. there must be an ex- 
cess of 20 passengers beyond the proper- 

tion of 2 to every 5 tons of the vessel 1000 

In estimating the number of passengers, 
no deduction is to be made for children or 
persons not paying; but the crew are e^- „.. 

eluded 1000 

And, in estimating the tonnage of a ves- 
sel bringing passengers from a foreign, 
country, the customhouse measurement at 

the port of arrival is to be taken. ... 1000 

In an information of forfeiture against 
a foreign-buUt vessel owned in the United 
States, under Act March 1. 1817, the ex- 
ception in the proviso of the act must be 

negatived • • — 1188 

A vessel not enrolled and licensed, but 
engaged exclusively in the foreign trade on 
Lake Champlain, does not become forfeit 

by having foreign goods on board .1159 

Where, by mistake, fraud, or accident, 
the tonnage and like duties payfeble by law 
are not paid by the owner of a vessel, an 
action of debt lies against him to recover 
them, but not against a mere consignee of 

the vessel : • 

British ships coming from ports m 
British colonies pay the full duties on for- 
eign vessels % 



Registered vessels, not licensed, may be 
legally employed on a whaling voyage, and 
may come into American ports without be- 
ing subject to the disabilities of foreign 
vessels • 
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Ofienses. 

The offense of willfully setting fire to a 
ship at sea, created by Act July 29, 1850. 
g 7, is sufficiently charged in the words of 
the statute, without adding the averment 
that the offense was feloniously commit- 
ted 10^ 



SLAVEBY. 

The offense of sailing with intent to en- 
gage in the slave trade (Act April 20, 1818, 
§§ 2, 3) is not committed unless the vessel 
sail out of the port 

Forfeiture of the vessel for importation 
of slaves after January 1, 1808. may be 
remitted by the court in cases of extreme 
hardship • • ,* " : ' ^ 

The master of a vessel emnioyed in 
transporting a slave from the Island of St. 
Thomas to Cuba is indictable under Act 
May 30. 1800 -. • • 7G2 

Requisites of an indictment for causing 
a vessel from an American port to engage 
in the slave trade, following the language 
of the statute 826 

If a foreign claimant of a vessel seized 
for being engaged in the slave trade sets 
up a title derived from American owners, 
he must show affirmatively that there re- 
mains no American ownership 832 

The African slave trade, abstractly con- 
sidered, is inconsistent with the law of 
nations, and a claim foimded on it may be 
repelled in any court, unless the trade be 
legalized by the nation to which the party 
belongs • • • • • 832 

Pacts and circumstances enumerated 
which are competent as evidence tending 
to show a guilty participation of the cap- 
tain of a vessel in the slave trade, without 
actually taking slaves on board his own 
vessel 

What is the receiving of a person on 
board with intent to make him a slave, 
such as Vrill render the captain guilty of a 
capital offense •.••• 

Where the master of a vessel received 
two Africans on board, and took them to 
Brazil, hdd that, if he did not .^etually 
suppose them to be free, it was competent, 
as showing his intent, to prove that the 
vessel was chartered by persons who turn- 
ed out to be slave dealers, and that he knew 
their business, and remained a year or more 
in their company and emplojrment, carry- 
ing merchandise and free passengers 928- 

It was competent also for defendant to 
show that he took no persons knowing 
them to be slaves; that he neither bought, 
sold, nor kidnaped any; that the two 
Africans whom he knowingly received and 
took to Brazil had free papers; and that 
he believed them not to be slaves. ... 

It is competent evidence tending to show 
genuineness of manumission papers exe- 
cuted on the coast of Africa that they were 
attested and sealed bv persons purporting 
to be Portguese there, and who had acted 
as such in other business, and that the pa- 
per and stamp were of the kind used there 

in public offices • 

Intents and acts tending to make some 
one a slave are both necessary, under the 
act of 1820, to convict a person of a capi- 
tal offense, though under other laws one 
may be guilty of a misdemeanor for merely 
transporting slaves from one place to 
another abroad 9z8- 
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A passenger is not one of the ereTT or 
ship's company, within the meaning of the 
statute 928 

It is an indictable offense, under the act 
of 1818, to fit, equip, load, or otherwise 
prepare, a vessel in the United States for 
the purpose of transporting slaves from a 

foreign place to any other place 1145 

The mere transportation of any kind of 
goods to Africa is not a crime under any 
act of congress, independently of the intent 

with which it is done 928 

An indictment under Act April 20, 1818, 
may be sustained for the ille^ importa- 
tion of an African brought from any for- 
eign place, or from sea 227 

Persons imported contrary to law, against 
their will, are still subject to federal con- 
trol, though mingled with persons in the 

states • 227 

The truth or falsity of the charge of be- 
ing engaged in the slave trade held to be 
dependent on proof of circumstances at- 
tending the fitting, equipping,- and loading, 
as well as those of the voyage; both to be 
weighed in connection with the master's 

declarations. (AfSrming 553.) 548 

A master who brought his ship from a 
foreign port, and surrendered her. because 
he believed her about to be engaged in the 
slave trade, awarded the informer's moiety, 
as against a claim thereto by the master 
of a steamer who gave information of facts 
learned from the crew while towing the 

slaver into port . . . .^ - 551 

Necessary averments stated of an indict- 
ment for aiding and abetting in fitting out 

a vessel for the slave trade 697 

Necessary averments stated for an indict- 
ment for assisting, by advice, the transpor- 
tation of a slave. (Act Md. 1796, c. 67, 

§ 190 e^ 

It IS not an indictable offense in the Dis- 
trict of Columbia to attempt to sell a free 
mulatto as a slave.... 265 

A warrant for the apprehension of a fugi- "* 
nve slave is in full force until the final 
heanng and order; and, after a rescue, a 
fresh pursuit may be made by the marshal 
and owner with the same warrant 1318 

The master of a fugitive slave, having 
hmi apprehended by the marshal under a 
warrant, cannot be arrested for assault and 
battery on such fugitive while making the 
arrest in aid and at the request of the mar- 
shal, before final hearing and order of the 
Jttoge 131S 

whether a person was held to service 
under the laws of Virginia is a question 
partly of status, and partly of property; 
and, m either aspect, evidence that he was 
m fact held and treated as a slave there is 
admissible , ijjviJ 

The owner of a slave who beat's'him 
cruelly, and then exposes him to public 
view, IS guilty of a misdemeanor at com- 
mon law 
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Page 
uniformly construed in one way, and that 
construction repeatedly sanctioned by leg- 
islative action, it becomes conclusive on the 
judiaary 1037 

(jreneral words in a statute, following an 
enumeration of particular cases, apply only 
to eases of the same kind as those enumer- 
ated .' -. , 544 

The presumption is that provisions "of "a 
general character in an appropriation act 
are limited to the subject-matter of the act, 
and are not permanent regulations, unless 
clearly so provided 587 

A later statute inconsistent with and re- 
pugnant to a prior one repeals it without 
express repealing words 544 

A defense to a forfeiture granted by a 
subsequent law must be taken subject to 
the terms and conditions imposed by such 
law 

A state law certified by the cierk of* the 
executive council and the seal of the state 
IS sufficiently proved, under Act May 26, 
1790 616: 

SHEVEYS AMD SUBVEYOES. 

Where the boundaries of a surveyor gen- 
eral s district depend on the construction 
of acts of congress, which have long been 
construed in a particular way, a surety on 
his bond cannot set up that the duties as 
performed were beyond the limits of his dis- 
trict 1037 

TAXATION". 

A levy or seizure of real property may 
be made without going upon the premises, 
by making a memorandum upon the war- 
rant of the description of the premises, for 

the puroose of a levy and sale 295 

_ A sale of other premises than that lev- 
ied upon will not convey a good title. . . T 29& 

TREASON, 
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The enactment of the "^Revised Statutes 
was not original legislation, but merely a 
more convenient expression of the law ex- 
isting on December 1, 1873 1306 

The title of an act cannot control plain 
words in the body thereof, but, taken in 
connection with other parts, may assist in 
removing -ambiguities .'1042 

The construction given to laws by the ex- 
ecutive department, in carrying them into 
V ^^, ™*^ many years, should, as a rule, 
be followed by the judiciary, when private 
"gbte are not affected 1037 

Where the boundaries of a surveyor gen- 
eral 3 district depend on the construction of 
vanous acts of congress, which have been 



Treason is defined by the constitution, 
and the power of congress over the sub- 
ject is limited to prescribing the punishment 18 

ihe term "enemies" (Const, art. 3, § 3) 
applies only to subjects of a foreign power 
m a state of open hostility with us. It 
does not embrace rebels in insurrection 

against their own government ijt 

To constitute the offense, there must be 
a conspiracy to resist generally and pub- 
licly by force, and an actual resistance by 
force or by intimidation of numbers, a law 

of the United States 105. 

A conspiracy to resist by force the exe- 
cution of such law in particular instances 
only, for personal or privatfe purposes only, 

is not treason. 105 397 

To constitute a "levying of war," there 
must be an assemblage of persons with 
force and arms to overthrow the govern- 
ment or resist the laws 15 

^ All who aid in the prosecution of war lev- 
ied against the United States, whether by 
open hostilities in the field, or by perform- 
mg any part in the furtherance of the com- 
mon object, however minute, or however 
remote from the scene of action, are guilty 

of treason ;; ijj 

^ Where a body of armed men is mustered 
m nulitary array for a treasonable purpose, 
every step which any one of them takes, 
by marching or otherwise, in part execu- 
tion of such purpose, is an overt act of 

treason m levying war gg. 

Purchase of a- vessel, and fitting her 'up 
for service with arms and ammunition, and 
the employment of men to manage it; in 
pursuance of a design to commit hostilities 
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on the high seas m aid of an existing re- 
bellion against the United States, are overt 
acts of treason - • • • ' ' y 

Overt acts which, if successful, would ad- 
vance the interests of the rebellion, amount 
to aid and comfort, thoufjh they failed. ... 

Delivering: up prisoners and deserters to 
an enemv is treason, and nothing out a 
well-grounded fear of life wiU excuse the 
act 
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Escept in the case of force under a per- 
sonal fear of death, a private soldier or sub- 
ordinate officer cannot excuse a treasonable 
act on the ground of compulsion • oo 

A person's allegiance to the government 
continues to be due as long as its courts of 
justice are open to maintain peace and pro- 
tect the citizen ;,'A^■C'^'^■" 

The national government conceded bellig- 
erent rights to the armies of the Confeder- 
ate States; and acts of a strictly military 
character, performed under military author- 
itv, may be protected" by reason thereof id^y 

*The whole existence of the Confederate 
government was a continued rebellion 
against the lawful government of the Unit- 
ed States: and no one can be protected by 
the sanction of its authority save m ^^^^^^y 

Belligerent 'rights 'conceded to the Con- 
federate States cannot be invoked for the 
protection of persons entering within the 
lunits of a loyal state, and secretly get- 
ting up hostile expeditions against the gov- 
ernment ;•, '. 

A letter of marque issued by an insurrec- 
tionarv government, which has not been 
recognized bv the legislative and executive 
departments of the existing government, is 
no^ defense to treason in levying war un- 
der such letter ■ • 

In treason there are no accessaries. Ail 
who engage in rebellion, or who designedly 
give to it anv species of aid and comfort, in 
whatever part of the country they may be, 
are principals - • -. • • • • • 

A combmation to suppress the excise ot- 
ficers, and preveni the execution of an act 
of congress, accompanied by a display ot 
force arrayed in a military manner, witn 
arms, and by acts of violence to compel 
them to resign their offices, is a levying 

The "provision of the constitution that no 
person shall be convicted of treason unless 
on the testimony of two witnesses to the 
same overt act. or on confession m open 
court, is inapplicable to prehmmary hear- 
ings and commitments VVV ",";-" VeVo* 

An indictment under Act July 1(. lobA 
§ 2, need not use the phrase "levying war 
specifically; it is sufficient to follow the 
language of the act - . .- ... - • • • • • • ^ 

Everything tending to show that there 
was an intention to make public resist- 
ance to a law of the Dnited States is en- 
tirely evidence in chief, and cannot be re- 
ceived in rebuttal i"^ 

The declaration of the prisoner accom- 
panying the overt act charged may be 
proved to show his intention in doing it; 
but his confession of committing such act 
is not admissible • •.• 90* 

The declaration of the prisoner of his 
intention as to any overt acts charged 
may be proved before evidence of such 
overt acts is offered .^ -• 90< 

Pacts occurring and rumors prevalent 
in the neighborhood which would explain 
certain particulars relied upon to show 
treasonable intent, and make them show 
a different intent, though a long time in ad- 
vance of the alleged treasonable occurrence, 

are admissible 10'* 

It is not competent, on a trial for trea- 
son, to prove that the accused, in the course 
of the insurrection, joined with others in 



robbing the mails, when a -separate indict- 
ment for that offense is already pending 
against him • • • • • -1^- 

Where it was claimed that a circular let- 
ter had been written by leaders of an in- 
surrection calling citizens to assemble with 
arms, etc., 7tcW. that a copy thereof was not 
admissible, unless it was proved to be one 
of the copies actually circulated .12S2 

"Where it is shown by several witnesses 
that accused took part in a treasonable 
■conspiracy, it seems that it is suffident to 
prove by two witnesses that he marched, 
as a volunteer, with arms, in military ar- 
ray, with a party which used force to pre- 
vent the execution of an act of congress. .1277 

Where the treason consists in engaging 
in or assisting a rebellion or insurrection, 
the death penalty cannot be inflicted, un- 
der Act July 17, 1862 18 

TRESPASS. 

Where a day is laid, and from such day 
to the commencement of the action divers 
trespasses are committed, one trespass on- 
ly, prior to the day named, may be proved. 
But divers trespasses may be shown within 
the time laid 761 



See, also. 



TETATi. 

'Criminal Law." 
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The court can exclude from within the 
bar any person coming there to report tes- 
timony during the trial ....... 

In cases of negative allegations, the bur- 
den of proof rests on the party holding the 
affirmative, especially where the facts lie 
particularlT in his privity and knowledge. . 

Where defendant pleads payment, and 
adopts such a course as to throw the whole 
affirmative proof on the plaintiff, the plain- 

tiff has a right to reply 4b7 

Where the jury, after retinng. come 
into court to ask questions of a witness, 
counsel will not be permitted to mterrogate 
the witness • : • • - • • • - 

It is not necessary, m order to impart a 
rebutting character to testimony, that the 
contradiction should be complete and entire, 
but it is sufficient if it has a tendency to 
contradict or disprove the opposite state- 
ment - 

UNITED STATES. 

See, also, "Bankruptcy"; "Claims"; "Lim- 
itation of Actions." 

The United States is not bound by gen- 
eral words in a statute, but only when in- 
cluded expressly or by necessary impuca- 

The" United' States, in their political ca- 
pacity, are a collective invisible body, and 
can onlv act by their officers, who constitu- 
tionally and legally administer the govern- 
ment, and by the agents duly appointed by 
them , *■ 

The federal courts have no power, by 
statute or usage, to recognize a suit, civil 
or criminal, as legally before them, in tJie 
name of the United States, unless it is in- 
stituted and prosecuted by a district attor- 
ney legallv appointed and commissioned. ..1044 

Qufcre, 'whether an action can, in any 
case, be brought for an individual in the 
name of the United States, by any attorney 
other than the district attorney, when the 
latter refuses to bring it • .Iddb 

The United States has the same remedy 
against the lands of delinquent collectors 
that the state gives against the lands of 
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those against whom she has obtained infl?- TTia r,^«_:*^ * it -tt •. , ^ 

ment. (1 Stat. 275) oD'amea jnag ^^^„^. P"°"*5^ of the United States is not 

ActMVrciS, ITGT/p^o^idiAgihatYndff- ^5^!5*^J=.-^*^««?^' by the fact that the 

ment shaU be given at the return term 
against debtors of the United States, on 
motion, 13 hmited to cases in which the 

principal debtor is a party 10S6 

The United States are not bound' by the 
declarations and representations of their 
agent, unless it is clear that he was acting 
within the scope of his authority, and was 

empowered to make the declaration 1186 

Congress has exclusive legislative power 
over a Place ceded by a state for a military 
post, though the state reserves a right to 

send process therein 792 

Contracts. 

The capacity of the United States to con- 
tract IS co-estensive with the duties and 
powers of government; and every contract 
subserving the performance of a duty may 

be rightfully made 1211 

It IS not essential to a contract between 
an individual and the government that it 
sbould express the circumstances under 
wnich It was made so precisely and dis- 
tinctly as to show the motives inducing it 

-and the objects to be efEecteu. .1211 

The rule that every contract, legal'onits 
lace, imports a consideration, and is pre- 
sumed to be obligatory until the contrary is 
shown, if the, parties be ostensibly able to 
contaict, apphes to government contracts.. 1211 

xne United States government has power 
to make a contract as incident to its sover- 
ei^ty. It may compromise a suit and re- 
ceive real and personal propercy in dis- 
cnarge of the deht, in trust, and sell the 
^°-^^ 861 



Page 



Under Act May 29, 1830, the solicitor of 
the treasury has authority to compromise 
suits and take lands in trust for the United 
T^u '/°*^ contorol and dispose of the same 861 
J.ne duty of the government to secure its 
debts necessarily implies the means of se- 
curing them; and sureties may therefore 
^e required to the bond of a government 
<lebtor 2211 

Priority of payment. 

The priority of the United States gives 
no hen on property which is under execu- 
tion when it accrued 1231 

, The United States are entitled to* *prio*rity 
, in the separate estate of the partners, al- 
though the demand is against the firm 920 

If the United States have a demand 
against a firm some of whose partners re- 
side in a foreign country, they are entitled 
to priority out of the separate estate of the 
resident partners goQ 

A conveyance, by a known insolvent,' of 
J- u ^ property, to one or more creditors in 
discharge of their own claims, not exceed- 
ing the sum due them, is not a "voluntarv 
assignment," within Act 1799, § 65, so as 
to be affected by the priority of the United 
States, unless made with intent to evade 
such priority 1127 

If an assignment does not'on' its "face 
purport to be of all tbe debtor's propertr. 
the United States, to obtain priority, must 
show that It does in fact transfer all at>'> 

The omission of a small part of the 
debtors property from the assignment, by 
mistake or fraud, will not defeat the pri- 
ori^ of the United States ;.... a62 

Whether property omitted from the debt- 
or s deed is so inconsiderable as to show an 
intent to evade the statute is a question in 
tne sound discretion of the court. . . . 1173 

A deed by a debtor of the United States 
^^^^^'S*^ all his property to trustees for 
payment of his debts, not including the 
debts of the United States, is an act of in- 
solvency, so tJiat the- priority of the United 
Sstates immediately attaches ii73 



debtor afterwards recovers property in the 

Sw '^^ ^u ^"^^ ^^ ^^sa^ proceedings, 
wMtever the amount thereof. . 1173 

Expenses incurred by an assignee in in- 
solvency m recovering a demand are charge- 
^K S^cf¥j^°^^' ^^ t^e right of the 
United Stated to priority attaches to the 
residue ^^ 

T,J^® V^^^- ^!i*^^ ^°^ their' debtora 'are 
9S 1 QQQ ^^'^ ™ *^^ provisions of Act Feb. 
•^o, jLooy 297 

vi^hi-^ r.?S^^-J^^-^u °'"^*^' 'enfo'r'ce 'their 
ngbt of pnonty without first exhausting 
seeunties .whit^ they may hold T 920 

The United States need not prove their 
debt in bankrriptcy before filings a bill to en- 

^ *°?ir priority of payment. 920 

The United States have a preference* in 
tne payment of customhouse bonds only in 
cases of notorious insolvency, such as as- 
signment of the- debtor's property, abscond- 
ing, etc. ......,......,,,...,^^^^ 7RS 

A surety on a customhous'e' 'bond.' 'after 
paying It, hasthe same priority as the Unit- 
ff fh^^t^ af amst the estate of his principal 
m tbe hands of an assignee 437 

H both principal and surety be i'ns'olvent 
and assign to the same person, the funds of 
the principal to the extent of the surety's 
claim are deemed assets of the surety; so 
«iat. If he also be indebted to the United 
states, they may sue in equity against the 
assignee to msure their priority 437 

See. also, "Prize"; "Treason." 

Act July 13. 1861, positively prohibits 
residents of both the loyal and insurrection- 
ary states from all commercial intercourse 
for whatever purposes, and subjects to con- 
fiscation the vehicles employed therein ei- - - 
ther for profit or gratuitously hq^ 

Dry goods, groceries, and medicines sold 
to the inhabitants along the Mississippi 
nyer during the last year of the Civil "War 
lield not articles contraband of war by the 
legislation of congress, or the regulations 
f ^^^^^^s'^^ department, or by the law 



Construction of acts of congress *a'nd 're'"-- " 
ulations of the treasury department in re- 
lation to commercial intercourse between 
tne loyal and insurgent states. . 970 

The individual property of all officers *and " 
agents of the Confederate government hav- 
ing been declared confiscable, and all trans- 
fers thereof void, by Act July 17, 186-> 5 
o, one trading in insurgent territory under 
a license could acquire no title to such proo- 

erty by purchase or otherwise ma 

The rebellious states of. the Union 'were 
public enemies, so that no claim of a citizen 
thereof could be entertained in confisca- 
tion proceedings 547 

A sentence of confiscation of a'vpssp'ras 
enemy property is superior to all liens and 

WITNESS. 

Competency. 

On a suggestion that a witness whose 
affidavit has been taken on a motion fdr 
new trial is an idiot, the court may require 
him to be brought before it for examination 987 

One who does not believe in the existence 
pt a trod other than nature, nor in a future 
life, IS not competent gng 

A witness must believe in God.' "and* In 
rewards and punishments. He Is compe- 
tent If he believe that they are meted out 
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in this life, but such belief may go to Ms 
credibiiity .»..........•• ,....•••• 

A convict who has served out a switenee 
for felony may he restored by pardon to 
competency as a witness, but the 3ury are 
to judge of Ms credibility • • 

If persons jointly concerned m aji assault 
and battery be separately indicted, but all 
tried together, one may be a witness tor 

the others ," •-' *i-'l'j " '*^ 

An accomplice separately indicted^ is a 
competent witness in favor of or against a 

person indicted for the offense...-- 

A person who stands indicted for treason 
along with defendant in another indictment 
not now trying is a competent witness for 
him in an indictment now trymg, and m 
wMch such person is not included. . - - . -./ 
The wife of an accomplice who has testi- 
fied for the government is competent to 
prove any independent facts not sworn to 
bv her husband, -and not forming any part 

of Ms acts ••••■•xL*'* 

A slave is not a competent witness 
against a free-bom mulatto. (Act ittd. 

1717 c. 13) •^'' 

A colored person manumitted under Act 
Md. 1796, c. 67, is not a competent witness 

against a white person. : • • 1-: 

A defendant in a criminal case in the 
federal courts cannot testify m his own 
behalf, although by statute his testimony 
is admissible in the state courts. .... -.. ^^^ 

The person whose right is averred to be 
prejudiced by a forgery is a competent wit- 
ness to prove the forgery. So, also, is the 
person whose receipt is averred to be 

forged •, V 

On a prosecution of a vessel owner for 
casting away his vessel with intent to prej- 
udice the underwriters, the president of 
an incorporated insurance company is a 
competent witness to prove defendants 
handwriting to the manifest of cargo. ..^ bib 

A mere honorary obligation to indemnity 
a prosecutor who is liable for costs is not 
a sufficient interest to exclude the testi- 
mony of the witness l\.V 

The informer is not entitled to part ot the 
penalty against a minister for marrying a 
woman under 16 without the consent of her 
parents or guardian, and is therefore a com- 
petent witness '-••:: '"■^^^r.W' 

On an indictment for bigamy, a person 
having an action pending against the pris- 
oner for goods furnished to the supposed 
first wife is incompetent by reason of m- 
.terest, as a witness to prove the first mar-_^^_^ 

"ifpon a' trial for 'larceny,* the owner of the 
stolen goods is a competent ^"f/ss upon 
filing a release of Ms right to half *^\|j^^Q4g 

A stockholder in a bank is a competent 
witness in a prosecution for receiving a 
stolen bank note, after releasing his inter- 
est in the fine ^^^-^ 

Privilege of -witness. 

A witness is not bound to answer a ques- 
tion if it appear to the court that his an- 
swer would have a probable tendency to 

criminate Mm '.•• l-' '*• ";V„; 

A witness, on cross-esamination. cannot 
be asked as to any fact tending to dis- 
grace him, which the other party would not 
be permitted to prove aliunde -iw 

A witness is compellable to, answer a 
question which he says wUl incriminate 



him, if the court is of opinion that no di- 
rect answer to the question could furnish 

evidence against Mm •-• l-«>4- 

Refusal of a physician to testify as an 
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expert, even in criminal cases, unless first 
paid a reasonable fee, is not a contempt. . rfy* 

Credibility: Impeaclimeiit: CorroTjora- 

tiODL. , .^ 

The willful false statement by a witness 
of a material fact may be ground for the 
rejection of all of Ms uncorroborated testi- 

monv :• • 

Conspirators are competent witnesses, 
and are compellable to testify by either 
party; but their testimony is to be received 
with extreme caution, and the jury should 
not convict upon it alone, unless they are 
most positively convinced of its truth. JJ.U* 

Evidence is inadmissible that the witness 
is a common prostitute, to discredit her 
testimony. The question must go to her 
general reputation for veracity, . . . .... • • -^i 

The attorney for the government will not 
be permitted to prove that Ms own witness 
is a woman of iU fame. • iu»b 

A customs officer, who has given evidence 
for defendant on a prosecution for smug- 
irlinc cannot be interrogated as to viola- 
tions by him of the revenue laws not con- 
nected with the charge in question, for the 
purpose of discrediting him. -VL" * ; 

A party cannot discredit Ms own witness 
by proving that formerly he swore different- ^^ 

^Brror ' in ' admitting ' evidence of state- 
ments bv a witness inconsistent with Uis 
testimonv, without first calhng Ms attention 
to such statements, is cured if. on being 
afterwards called by the prisoner, he denies 

such statements ... ... • • • • • •• • • • '"'^^^ ' 

Testimonv is not admissible that tne wit- 
ness gave the same account out of court, al- 
though it has been proved in order to con- 
tradict Mm that he had given a different ^^ 

^*Testimony 'is' *not "admissible to support 
the credit of a witncbs except m reply to 
impeaching testimony - - - •'•%•••'' 

The jurv mav convict on the testimony 
of an accomplice alone; but Ms testimony 
should be corroborated in some parts, at 
least, by other evidence ,:•••--•;;*;.; 

The evidence of an accomphce.is to be 
received with great caution, and, m crimes 
involving great moral turpitude,' must be 
corroborated by creditable testimony 16b- 

Attendance. 

A state magistrate caimot Issue process 
for defendant's witnesses, into another 
state; and in such case the cause must be 

^°I?S^ tiie* dut^' of 'the'couirt^ ' on applica- 
tion of the prisoner showing that he is 
unable to send for his witnesses to sum- 
mon them at the expense of the govern- 

™One 'arrested 'as *a" 'witii'ess' f or l^e '"Dnit- 
ed States in a criminal ease, under Act 
Aug. 8, 1846, § 7, discharged on Ms own 
recognizance, under circumstances of pecul- 
iar hardship ^°* 

WBITS KSSJi ISrOTIOE OF SUITS. 

A capias is proper process on an indict- 
ment for misdemeanor °°^ 
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